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INTRODUCTION

1 THE SOCIAL CLAUSE DEBATE

One of the principles that are at the foundation of the multilateral trading system of
the World Trade Organisation (WTO) is the principle of fair competition: The
rationale underlying this principle is that certain conduct by exporting States, such
as subsidization or dumping, is unfair towards producers in importing countries
because it may cause them damage. WTO law reflects this principle by allowing
importing Members to take certain measures to protect their own producers from
these unfair practices.2 Along the same lines, it has been argued that a lack of
observance of fundamental labour rights in exporting countries is unfair towards
producers in importing countries that do have to meet these labour rights.3 For
example, in the Export Processing Zones (EPZs) in certain countries, labour rights
seem to be structurally violated: It is argued that producers that are located in such
zones are able to profit from this situation and for that reason are capable of putting
cheap exports on the world market. Although it has proven difficult to agree that
lack of protection in the field of basic workers' rights in the exporting State causes
damage to producers in the importing States similar to dumping or subsidization,5
there have always been importing countries that are of the opinion that denial of
fundamental labour standards in exporting States justify trade barriers. The US, as

  The three other principles are non-discrimination, reciprocity, and market access. See: B Hoekman
and M Kostecki, The Political Economy of the World Trading System (Oxford University Press, New
York  1995), 24,32.
2 The WTO Agreement on Subsidies and Countervailing Measures (SCM Agreement) regulates the
actions Members can take to counter the effects of subsidies. Article VI of the General Agreement on
Tariffs and Trade (GATT) together with the Anti-Dumping Agreement allows Members to take action
against dumping.

As will be made clear in the following paragraphs, it usually concerns the labour standards as
enshrined in the  1998 ILO Declaration on Fundamental Principles and Rights at Work.
4 B Hepple, Labour La,g and Global Trade 0'tail Publishing, Portland 2005), 10.

5 As Hepple holds, 'it would be extremely difficult in practice to quantify the "harm" or injury sustained

by country A as a result of low labour standards in country B. There is rarely a simple cause-and-effect
relation between labour standards and costs' (ibid., 134).
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one of the biggest proponents of this view, for instance, has adopted domestic
legislation that allows trade sanctions if particular workers' rights in exporting
countries are denied.  As a result of the US Omnibus Trade and Competitiveness Act
(OTCA)  of 1988 amending Section  301   of  the 1974 Trade  Act, the systematic
denial of worker rights (the right to form trade unions and to engage in collective
bargaining, the prohibition of forced labour, a minimum employment age, and the
establishment of minimum working conditions and pay levels) are considered an
unreasonable trade  ractice and countries that engage in such practices can face
retaliatory measures.

Domestic trade policies, however, will have to be in conformity with
international trade rules. Therefore, it will not come as a surprise that the belief that
a low level of labour standards in the exporting country justifies import barriers is
also reflected in international trade agreements. In fact, the belief that differing
labour standards could lead to difficulties in international trade was already
acknowledged in the negotiations on the Charter of the International Trade
Organisation (ITO), which was intended as the first international organisation to
govern rules on international trade; Article 7 of the ITO Charter referred to the

importance of fair labour standards as a condition for the smooth operation of the
multilateral trading system. Ultimately, events took over. The ITO never came into
existence and the Cold War pushed the subject into the background:

Clauses which link international trade agreements with labour standards, i.e.,
allow trade restrictions if the exporting State does not observe an agreed set of
labour rights, are usually referred to as social clauses. Examples of trade agreements
that contain such social clauses are not difficult to find. The North American Free
Trade Agreement's (NAFTA) supplementary social agreement,8 for instance,
permits States to resort to trade sanctions as a last option if a Member does not
comply with its own labour legislation. Another example is the Generalised System
of Preferences (GSP) that enables the EC and the US to grant non-reciprocal trade

6 G Caire, 'Labour Standards and International Trade' in W Sengenberger and D Campbell (eds)
/nternational Lilbour Standards and Economic /nterdependence (International Institute for Labour
Studies, Geneva 1994), 303-304; P Alston, 'Labor Rights Provisions in U.S. Trade Law' in LA Compa
and SF Diamond (eds) Human Rights, litbor Rights, and International Trade (University of
Pennsylvania Press, Philadelphia  1996),  73; RM Gadbaw and MT Medwig, 'Multinational Enterprises
and International Labor Standards: Which Way for Development and Jobs?' in LA Compa and SF
Diamond (eds) Human Rights, Labor Rights, and International Trade (University of Pennsylvania

Press, Philadelphia  1996), 151. Gadbaw and Medwig  show  how  the OTCA provides that labour rights
violations will not be seen as unreasonable if the country where the violations take place can
demonstrate significant progress or if the practice is not inconsistent with the level of economic
development of the country.
7  However.  on a political level, the issue was raised again  in   1979  at  the  end  of the Tokyo Round
negotiations and several times in the following years. During the Tokyo Round, US negotiators pressed
for GATT to enforce four minimum labour standards. See: G Dunkley, 'Belaboured Playing Fields,
Labour Standards, Globalisation and New World Orders' (1996). In 1987, the US attempted to establish
a Working Group on the relationship between labour standards and the multilateral trade system.
8 The North American Agreement on Labor Cooperation (NAALC) went into effect on 1 January 1994.

2
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benefits to developing countries on the condition that they comply with an agreed
set of human rights including labour standards.9

In light of the foregoing, it will not come as a surprise that the question of
whether such a social clause should also be included in the law of the WTO was
discussed during the Uruguay Round negotiations which led to the establishment of
this   organization."   At  that  time, no decision  was   made   on that subject.   In  the
following years, the issue proved to be highly contentious. Proponents of
integrating a social clause within WTO law claim that the 'unfair advantage' that
foreign producers have because they are able to profit from lower labour standards
is often seen as a form of 'social dumping', which may lead to a 'race-to-the-
bottom' in labour standards worldwide." In essence, they argue that, in order to be
able to compete, labour standards in other States will eventually be lowered as well.
Opponents, on the other hand, argue that open markets will bring about fast
economic growth in developing countries and that this will ultimately lead to
improvement of labour conditions: 2 Strict observation of 'western' core labour
standards will only lead to economic disadvantages for developing countries.
Moreover, their opposition is inspired by the belief that the incorporation of these
standards in WTO law will be used to protect domestic markets which would distort
international trade and be counterproductive as a result. Solutions to address the
problem of, for instance, exploitive forms of child labour are more likely to be
found in the improvement of educational facilities and social security systems in the

I 3

developing countries. Therefore, they argue that import bans imposed against
States with lower labour standards are counter-productive and will thus only

14perpetuate poverty and slow down their progress to better living standards.

9 Granting benefits to one country over another, which would usually be in violation of the GATr, is
permitted under the Enabling Clause if the benefit is granted to a developing country. See: GATT
Council, Decision on Differential and More Favourable Treatment, Reciprocity and Fuller
Participation of Developing Countries (BISD 26S/203) (adopted 28 November  1979). The question  of
whether these benefits are subject to certain conditions, such as respect for human rights, is not entirely
clear, however. WTO case law suggests that preferential tariff treatment must be non-discriminatory in
that similar benefits are accessible to similarly situated developing countries. See: Appellate Body
Report WT/DS246/ABfR, European  Communities - Conditions for Granting  of Tariff Preferences  to
Developing Countnes, adopted  on 20 April 2004, paragraphs 129, 187-189.  On  the  EC  GSP,  see:  EC
Council Regulation No. 980/2005, Applying a Scheme of Generalised Tariff Preferences, 27 June 2005.
I0 See: VA Leary,   'The  WTO  and the Social Clause: Post-Singapore'   ( 1997) 8 European Journal  of
International Law  118.
'  K Addo, 'The Correlation between Labour Standards and International Trade. Which Way Forward?'
(2002) 36 Journal of World Trade 285,285.
12 E de Wet 'Labour Standards in the Globalized Economy: The Inclusion of a Social clause in the
General Agreement on Tariffs and Trade/World Trade Organization' (1995) 17 Human Rights
Quarterly 443,3; E Petersmann, 'Human Rights and the Law of the World Trade Organization'  (2003)
37 Journal of World Trade 241, 250.
13 JA de Castro, Trade and Labour Standards: Using the Wrong instruments for the Right Cause
(UNCTAD, Geneva 1995), 13.
I 4 F Mansoor, 'The WTO versus the ILO and the Case of Child Labour' (2004) Web Journal of Current
Legal Issues ltd.

3
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Debates in literature convey the impression that the lack of agreement on what
should be included in the definition of a social clause made it even more difficult to
reach consensus  on the inclusion  of such a clause within WTO law. 15 Among the
proponents, opinions differed as to its content. Initially, the scope of the social
clause was to cover factors that were considered to have a direct effect on economic
competitiveness,  such as minimum wages and social protection. 16

However,  the
way to agreement on a limited set of basic workers' rights was paved by the World
Summit for Social Development in Copenhagen in  1995. The Programme of Action
of the Copenhagen Summit highlighted four universal basic rights: freedom of
association and collective bargaining, freedom from forced labour, child labour and

17from discrimination in respect of employment and occupation. Those standards
can be found in eight multilateral ILO conventions. 18 In other words, the focus
shifted from a broad and general debate of labour standards to a discussion about

19the observance of a list of minimum rules for labour in the global economy. These
core labour standards are embodied in widely ratified United Nations human rights
instruments like the International Covenant on Civil and Political Rights (ICCPR)
and the International Covenant on Economic, Social and Cultural Rights
(ICESCR).20 Tile shift actually contributed to the acceptance of the importance of
the matter by the international community as a whole. As Langille points out, '[t]he
argument actually has become not one of whether to pursue the issue of
international labor standards, but in what forum and how'.21

The first Ministerial Meeting  of the WTO, which was held in Singapore  in  1996,
made it clear that it was unlikely that agreement on the inclusion of a social clause
in WTO law could be reached. Although the ministers emphasized the importance
of respect for fundamental labour standards for the first time in trade negotiations,
no consensus could be reached concerning their linkage to the multilateral trading
system. Hence, the following compromise was reached:

We renew our commitment to the observance of internationally recognized core labor
standards. The International Labor Organisation (ILO) is the competent body to set

I 5 Initially, the scope of the social clause was to cover controversial notions such as minimum wages
and social protection.   ILO, 'The World Trade Organization   and the Social   Clause'   ( 1994)   133
International Labour Review 407.
I 6

Ibid.

' UN, Report of the World Summit for Social Development CA/CONP. 166/9,1995),62.
IN Number 29 (Forced Labour); number 87 (Freedom of Association and Protection of the Right to
Organise), number 98 (Right to Organise and Collective Bargaining); number 100 (Equal
Remuneration); number 105 (Abolition of Forced Labour): number 1 1 1 (Discrimination Employment
and Occupation); number 138 (Minimum Age). Number 182 (Worst Forms of Child Labour) entered
into  force on 19 November 2000 and has been added to the seven fundamental conventions.
wBA Langille, 'Eight Ways to Think About Labour Standards and Globalization' (Social Aspects of
Trade Liberalization 1997), 19.
20 This will be more fully discussed in Chapter III.2' Langille, 'Eight Ways to Think About Labour Standards and Globalization',  16.

4
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and deal with these standards, and we affirm our support for its work in promoting
them. We believe that economic growth and development fostered by increased trade
and further trade lit)eralization contribute to the promotion of these standards. We
reject the use of labor standards for protectionist purposes, and agree that the
comparative advantage of countries, particularly low-wage developing countries,
must in no way be put into question. In this regard, we note that the WTO and ILO
Secretariats will continue their existing collaboration. 22

The draft of the failed Seattle Ministerial Conference of 1999 did not refer to the
matter.23 Two years later, the WTO Ministerial Meeting in 2001 in Doha, Qatar,
proved that no substantial progress had been made since Singapore and that the
discussion was still deadlocked: the Doha Ministerial Declaration simply reaffirmed
the  Declaration  made  at the Singapore Meeting in 1996.24 It cannot be concluded,
however, that this lack of progress on the political level meant that the question of
the permissibility of import bans in response to labour rights violations was not of
relevance for the WTO, since it is still possible for a WTO Member to unilaterally
adopt an import ban against another Member where violations of fundamental
workers' rights occur.

2 UNILATERAL TRADE RESTRICTIONS IN RESPONSE TO A PRIOR BREACH

State practice shows that it is not unheard of for States to impose trade restrictions
in response to a prior violation of international obligations by the State against
which the restrictive measure is imposed.25 In 1974, for instance, the Government
of the Federal Republic of Germany approved a ban on direct landing of fresh fish
by Icelandic trawlers.26 This ban violated the Federal Republic' s obligations under
the General Agreement on Tariffs and Trade (GATT), the international agreement
on trade in goods.27 The reason for the ban was the Icelandic decision to extend its
fisheries zone and the subsequent disobedience with the ruling of the ICJ that the
Icelandic regulation was not opposable to the Federal Republic.28 The latter was
thus of the opinion that the ban was a legally justified countermeasure under general
international law, i.e., a permitted violation of an international obligation (under the

..

-- World Trade Organization, Singapore Ministerial Declaration (WT/MIN(96)/DEC, 1996).
13 WorldTrade Organization, Preparations for the  1999 Ministerial Conference:  Revised Draft
(JOB(99)/5868/Rev. 1,1999)
24 World Trade Organization, Doha Ministerial Declaration (WT/MIN(01)/DEC/1, 2001).
25

J Crawford, Third Report on State Responsibility addendum, A/CN.4/507/Add.4,4 August 2000,14.
Crawford cites the Uganda Embargo Act.
26 MJ Hahn, 'Vital Interests and the Law of GAl'T: An Analysis of GATT's Security Exception'  (1991)
12 Michigan Journal of International Law 558,572.
27 Until the establishment of the WTO, the GATT functioned as a de facto international organization
after the establishment of the International Trade Organisation (ITO) had failed. The GATT, which was
slightly amended in  1994, is still in force.
.8 IC], Fisheries Jurisdiction Case (Federal Republic of Germany v. Iceland), 25 July  1974, 205.

5
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GATT) in response to a prior violation of international law by the State against
which the countermeasure is adopted. Another example are the export and import
prohibitions adopted by the US in 1987 against Uganda. These measures violated
US obligations under the GATT.29 Without relying on GATI' exceptions, the US
claimed that it 'should take steps to dissociate itself from any government which

, 30engages in the international crime of genocide . In April 1982, when Argentina
took control over part of the Falkland Islands, the EC Member States, Australia,
New Zealand, and Canada adopted trade-restrictive measures, including a
temporary import barrier against Argentine products in violation of their GAIT
obligations.

31

Another example is the rather unique case of Myanmar. Here, the International
Labour Conference (ILC) recommended States, employers, and workers to 'review
(...)  the  relations  they  may  have  with the Member State concerned  and  take
appropriate measures to ensure that the said Member cannot take advantage of such
relations to perpetuate or extend the system of forced or compulsory labour referred
to by the Commission of Inquiry and to contribute as far as possible to the
implementation of its recommendations'.32 As a result, the US adopted the Burmese
Freedom and Democracy Act which prohibits imports from Myanmar.

33

29 The US adopted an embargo of American technology and a boycott against all products from
Uganda. See: B Dzida, Zum Recht der Repressalie im heutigen Wilkerrecht (Europaische
Hochschulschriften, Peter Lang GmbH, Frankfurt am Main 1997), 252. The difference between a
boycott and an embargo is that the latter prohibits the export of goods to a country whereas the former
prohibits the import of goods from the State against which it is directed. See: F Grunfeld, 'The
Effectiveness of United Nations Economic Sanctions' in WJM van Genugten and GA de Groot (eds)
United Nations Sanctions: Effectiveness and Effects, Especially in the Field of Human Rights
(Intersentia, Antwerpen  1999),  125.
30

1  Crawford, Third  Report on  State  Responsibility addendum, AICN.41507 lAdd.4,4  August 1000,  14.
Note that, in this case, the US did not rely on GATT exceptions but on its obligations under general
international law. As Pons points out, it has happened before that a State that adopted trade-restricting
measures did not try to justify its conduct by referring to the GATT exceptions but rather by invoking
the general international rules on countermeasures. JF Pons, 'Self-Help and WTO' in P Mengozzi (ed)
International Trade Law on the 50th Anniversary of the Multilateral Trade System (Dott. A. Giuffra

Editore, Milan 1999), 100.
31

Hahn, 'Vital Interests  and  the  Law  of GATT: An Analysis of GATT's Security Exception'. Dzida
argues that the security exception of Article  XX1 of the GATT was not applicable because there was no
danger for the security interests of the EC countries. Dzida, Zum Recht der Repressalie im heutigen
1/0/kerrecht, 253.
32 ILC, Resolution Concerning the Measures Recommended by the governing body under Article 33 of
the ILO Constitution on the subject of Myanmar, 888 session, June 2000, para. 1(b). Also see: F
Maupain, 'Is the ILO Effective in Upholding Workers' Rights?: Reflections on the Myanmar
Experience' in P Alston (ed) Labour Rights as  Human Rights (Oxford University Press, New York
2005); A Vandaele, International Labour Rights and tile Social Clause: Friends or Foes (Cameron
may, London 2005), 629.
33 Burmese Freedom and Democracy Act, H.R. 2330,2003. It should be noted here that, already in
1997, the EC had withdrawn all tariff preferences it had given Myanmar: EC Council Regulation No.
552/97 of 24 March  1997.
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These examples - and many more like them - seem to suggest that, in specific
circumstances, importing States can and will unilaterally use import restrictions in
response to prior breaches of international law (including labour rights) by the
exporting State. Because of the lack of any other justification in international law,
such measures will have to be seen as countermeasures if they violate international
law, i.e., as lawful action because it is a response to a prior breach by the State
against which the countermeasure is adopted. Thus, the two prerequisites for a
measure to be seen as a legitimate countermeasure in international law are: (1) a
prior obligation towards the State that adopts the countermeasure has been breached
and (2) State action taken in response breaches an international law obligation.

· 34Since the inception of the WTO and its dispute settlement mechamsm,
however, compulsory jurisdiction is available to the WTO Member against which
trade-restrictive countermeasures have been adopted.35 In the old GAIT system,
trade rules were considered to be more flexible: rulings could be easily blocked by
one of the parties to a dispute. Hence, under the old GATT system, a conflict
between, on the one hand, trade restrictions adopted in response to human rights
violations by the exporting State and, on the other hand, international trade law
could be easily circumvented. This has changed with the inception of a more
effective dispute settlement system within the WTO. Under the new system,
decisions become automatically binding on the basis of the negative consensus rule.
Thus, for a decision not to become binding, this would require all Members
including the successful party to vote against the adoption of the Panel or Appellate
Body report. Obviously, this situation has never occurred and it is not likely that it
will occur in the future. Therefore, it seems that a conflict in the applicable law may
more easily arise. To illustrate, in the case of Myanmar, that country could have
challenged the US Burmese Freedom and Democracy Act, which prohibits all
imports from Myanmar before the WTO dispute settlement mechanism. If, under
the old GATT system, a GAIT Panel decided that such a measure violated the
GATT, a conflict could be avoided by the unsuccessful party (that faced a potential
conflict in the applicable law) by voting against the adoption of the decision.
Accordingly, the decision did not become binding. However, under the negative
consensus rule, decisions automatically become binding and consequently this
former conflict-avoidance route is cut off. WTO Members may therefore more
easily be confronted with a binding ruling that requires them to bring the challenged
trade-restrictive measure in conformity with their obligations under the GATT.
However, it may well be that, whereas such import bans seem to violate their GAIT
obligations, WTO Members may be allowed to impose them under general

34 About the question as to whether WTO Panels are judicial in nature, see: J Pauwelyn, Conflict   of
Norms in Public International LAw (Cambridge University Press, Cambridge 2003), 442.
K

Appellate  Body  Report  WT/[)S 165/AB/R, United States - Import Measures on Certain Products
from the European Communities, 11 December 2000, paragraph  111. The Appellate Body holds  that
unilateral action as a response to a violation of obligations or other nullification of impairment of
benefits under WTO law is not allowed.
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Introduction

international law. This increases the chance that Members that have adopted such
an import ban which is challenged by another Member, will not only invoke the
GATT exception clauses but also general international law as a defence in a WTO
dispute settlement procedure.36

3 RESEARCH QUESTION AND STRUCTURE OF THE STUDY

In essence, the foregoing leads to a number of observations. Firstly, it seems
unlikely that WTO Members will reach agreement on the integration of a social
clause in WTO law. They have referred the matter to the ILO with the argument
that it is the most competent organisation to deal with labour standards. The absence
of an explicit reference to labour rights in one of the exception clauses of the GAIT
suggests that import bans in response to labour rights violations in the exporting
WTO Member is not allowed under WTO law. However - and this is the second
observation - State practice shows that it is not unheard of for States to unilaterally
impose trade-restricting measures against other States that violate international law
including workers' rights. Thirdly, compulsory jurisdiction is available to the WTO
Member against which such a trade restriction is adopted. Therefore, the WTO
dispute settlement mechanism may be confronted with a defence that non-WTO law
actually allows trade restrictions in response to violations of fundamental labour
rights. This suggests that the question of whether import bans taken against an
exporting WTO Member where violations of labour rights occur are allowed is still
relevant for the WTO despite the fact that the ILO is seen as the most competent
organisation to deal with this issue. Taken together, these observations lead to the
central question of the present study which is the following:

According to international law. how should the WID dispute settlement system deal
with a dispute concerning an import ban on products imposed in response to
violations offundamental labour rights?

There are two possible justifications for such import bans. The first is based on the
general international law on countermeasures and the second on the exception
clauses in the GA'IT. As the ICJ made clear in the Gab ikovo-Nagymaros Project
case, a prerequisite for any lawful countermeasure is the breach of a prior
international obligation. The question of whether an import ban in response to
labour rights violations by the exporting State can be seen as a legitimate

36 In fact, in Mexico - Soft Beverages, Mexico had adopted measures against the US which violated the
GATT. Mexico tried to justify its conduct by claiming that WTO law was not applicable and the
Appellate Body should have declined exercising its jurisdiction because the measure was a legitimate
countermeasure under international law. Its second defence was based on Article XX(d) of the GATT.
See: Appellate Body report WT/DS308/AB/R, Mexico - Tax Measures on Soft Drinks and Other
Beverages, 6 March 2006.
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countermeasure may thus only come up if such a measure violates WTO law.37 The
same goes for the exception clauses of the GAIT: only if a prior violation of any of
the substantive provisions of the GATT occurs can the exception clauses of the
GATT be invoked. Therefore, in the first chapter it will be examined to what extent
substantive WTO law allows importing States to impose import bans in response to
labour rights violations in the exporting State. Only if an import ban in response to
violations of fundamental labour rights violates WTO law will the question of
possible justifications which the respondent State may raise come up.

In the second chapter, this non-WTO law will be examined. When and to what
extent does it entitle States to raise import bans against another State where
violations of fundamental labour rights occur? Chapter III will discuss the relevance
of these international rules which may allow States to impose countermeasures for
violations of fundamental labour rights that occur in an exporting country. In other
words, what are the applicable workers' rights that are of such a fundamental nature
so as to allow countermeasures to be taken if they are violated? Taken together, the
first three chapters will show if and when the general international law enforcement
system which may allow import bans in response to violations of international law
seems to contravene WTO law.

This immediately raises the question as to the relationship between the two fields
of international law. This particular matter will be dealt with in Chapter IV. Is there
a conflict between these fields of law, and if there is, what norm should prevail?
Can this general international law be directly applied as an autonomous source by
the WTO Panels and Appellate Body? Subsequently, Chapter V will take a conflict
avoidance approach whereby both norms may continue to exist side by side. In
essence, this requires an examination of whether the GAIT exception clauses
reflect the right to take countermeasures in response to serious violations of the
most fundamental labour rights that States may have under general international
law.

These two fields of international law and their relationship will be examined by
looking into the primary sources of international law, i.e., conventional and
customary international law. As a subsidiary means for the determination of these
rules of law and their interpretation, decisions of international adjudicating bodies
as well as legal literature will be analysed.

37 On this matter, see: J Crawford, Third Report on State Responsibility Addendum, 13, foomote 757.
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CHAPTER I

IMPORT BANS IN RESPONSE TO LABOUR
RIGHTS VIOLATIONS UNDER WTO LAW

1 INTRODUCTION

When it comes to import bans in response to workers' rights violations in the
production process in the exporting State there are three possible scenarios. The
following example serves to make this clear. Suppose that country A allows its
producers to use forced labour to make carpets that will be exported to country B. If
B, because it does not want to have anything to do which such practices, considers
raising an import ban it has a number of options. Firstly, it can decide to ban all
products from country A, so that no products from country A will gain access to the
market of B; as was shown in the introduction to the present study such responses to
human rights violations are not uncommon in international law. Secondly, country
B can decide to ban all carpets from country A. It may do so because labour rights
violations may be a common practice in the carpet producing sector in that country.
Under option two, other products than carpets from A can still get into B's market.
Thirdly, B can impose a general ban on all carpets produced with forced labour
because it does not allow producers within its own jurisdiction to engage in such
practices. '  In such a case, carpets  from A that are produced without forced labour
do meet this requirement and will gain access. Moreover, cari)ets from other
countries which are made under the same objectionable conditions do not gain
access either.

In the present chapter it will be examined to what extent these three possible
bans are presumptively GATT-illegal (that is, illegal unless justified by Articles XX
or XXI of the GATI'). For a good understanding of the relevant GATT rules on
import bans the interplay between Articles I, III, XI, XX and XXI of the GAIT is
of particular importance. Non-discrimination is the most important principle of
WTO law underlying Articles I and III. Article XI of the GATT is founded on the
principle of market access.

' The ban is process-based because the pivotal criterion for market access is whether the production
process meets certain requirements rather than the criterion as to whether the product itself has certain
physical characteristics.
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Chapter I

Article I of the GATT contains the Most Favoured Nation (MEN) treatment
principle, which means that States cannot normally discriminate against countries
under the WTO agreements.2 If a WTO Member wants to grant to another Member
or non-Member a special trade benefit it should also be granted to all other WTO
Members. Article XI of GAIT prohibits quantitative restrictions (an import ban is
equivalent to a zero quota). Article III of GATT prohibits discriminatory domestic
regulations (taxes sub 2 and non-fiscal measures sub 4).

Although these GATT provisions prohibit discrimination and quantitative
restrictions in trade, such measures may be justified in specific circumstances. For
this reason, exception clauses were included in the GATT. These exception clauses
will not be discussed here but in Chapter V. The main two reasons for this choice
are, first of all, that it seems impossible to say beforehand which measures can be
justified by these exception clauses and which cannot. Secondly, in referring to the
examples of unilateral import bans in response to prior violations of international
law it was shown that States did not try to justify this conduct by invoking the
GATT exception clauses but by referring to general international law instead. The
EC, Canada and Australia, for instance, in a common statement to the GAIT
Council argued that the import embargo against Argentina in 1982 was taken on the
basis of their 'inherent rights of which Article XXI of the General Agreement is a
reflection'.3 It seems more fruitful to first   look at general international   law  on
countermeasures before discussing the GAIT exception clauses in Chapter V to see
if and under which conditions general international law entitles States to take import
bans in response to labour rights violations. If this is the case, the question of
whether the GAIT exception clauses reflect this general international law becomes
of particular relevance. If they do they serve as a tool to avoid a conflict between
the two fields of law. However, in order for them to be given this purpose, it will
first be necessary to establish if there is a conflict in the first place that needs to be
avoided.

Before this analysis will be made, the focus in the next section will be on the
WTO dispute settlement process.

2 The MFN principle can be found in Article I of the GAIT, Article II of the General Agreement on
Trade in Services (GATS) and Article 4 of the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS). Nonetheless, some exceptions are allowed under strict conditions. This is the
case if some States decide to form a free4rade area or a customs union or to give developing countries

preferential access to their markets (see Article XX[V of the GATT). For tariff preferences for
developing countries see paragraph 1 of the Enabling Clause, which should be seen as an exception to
the MFN obligation: 'Notwithstanding the provisions of Article I of the General Agreement, contracting
parties may accord differential and more favourable treatment to developing countries, without
according such treatment to other contracting parties.'
' See: Communication to the GATT Council, Doc. L/5319/Rev. 1, Trade Restrictions Affecting
Argentina Applied for  Non-Economic  Reasons, 18 May 1982.
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2 HOW DOES THE WTO DISPUTE SETTLEMENT PROCESS WORK?

The reform of the old GA'IT dispute settlement system is often seen as one of the
most important achievements of the Uruguay Round. As trade relations often
involve conflicting interests, effective dispute settlement is a sine qua non for the
functioning of the multilateral trade system. Under the old GATT, a procedure for
dispute settlement already existed. Under this system, rulings could be easily
blocked because they could only be adopted by consensus and many cases dragged
on for a long time because of the lack of time limits. Therefore, the Understanding
on Rules and Procedures Governing the Settlement of Disputes (DSU) was adopted
in order to structure the system.

The first mandatory step of the dispute settlement process is consultations.4
States must talk to each other and see if they can settle their differences by
themselves.5 If this fails, the complaining country can ask for a Panel to be
established.6 The establishment of a Panel is a task of the Dispute Settlement Body
(DSB).7 A Panel usually consists of three Panellists unless the parties agree to a
Panel of five.8 In principle, the Panel has to submit its final report to the parties and
the DSB within six months from its composition, but this is rarely achieved.' The
report must be adopted by the DSB within 60 days unless one of the parties decides
to appeal." The decision becomes a ruling unless a consensus  of WTO Members
rejects it. This never happens because it would also require the winning party to
block the decision, which is quite unlikely. If one of the parties to a dispute decides
to appeal, 1 ' a standing Appellate Body composed of seven persons will  rule  on the
matter. 12 In principle, it will  have to deliver its final report within 60 days:3 Again,
the report must be adopted by the DSB for it to become binding. 14 Article  19 DSU
requires the WTO Panels and Appellate Body to recommend that a WTO Member
who it considers to have violated an obligation under the covered agreements to
bring its measure into compliance. Recommendations thus have an 'inflexible

4 Article 4 DSU.
< Note that Article 5 DSU holds that parties may voluntarily request good offices, conciliation, or
mediation at any time by any party to a dispute.
6 Article 4(3), 4(7), and 6(1) DSU.
7 ACCording to Article 8(2) DSU, 'Panel Members should be selected with a view to ensuring the
independence of the Members, a sufficiently diverse background and a wide spectrum of experience'.
8 Article 8(5) DSU
' Article  12(8) DSU.  In case of urgency,  the term is three months.
10 Article 16(4) DSU
"  According to Article  17(6)  DSU, '[a]n appeal shall be limited to issues  of law covered  in the Panel

report and legal interpretations developed by the Panel'.
12 Article 17(1) DSU.
13 Article 17(5) DSU.
14 Article 17(14) DSU
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substantive content'.15 The DSB is also the body that monitors the implementation
of the rulings.

I6

The WTO dispute settlement mechanism is quite frequently referred to as the
WTO judiciary. Strictly speaking, the term 'judiciary' is not correct when referring
to the WTO Panels and the Appellate Body. As was shown above, the Panels are
established ad hoc and the legal findings of both the Panels and the standing
Appellate Body are recommendations that need to be adopted by the Dispute
Settlement Body in order for them to become binding. Nevertheless, this only seems
to be a formality because the Panel and Appellate Body reports are automatically
adopted unless the DSB unanimously decides not to adopt them. 17 This fact,
together with the independent functioning of the Panels and the Appellate Body, in
practice, gives  them a judicial character  in an international law sense: 8  For  that
reason, the terms WTO dispute settlement mechanism and WTO judiciary will be
used interchangeably in the present study.

19

2.1 The Limited Jurisdiction of the WTO Dispute Settlement Mechanism

As stated in the Dispute Settlement Understanding, the jurisdiction of the WTO
dispute settlement mechanism is limited to a claim-specific basis, i.e., claims under
WTO-covered agreements only.20 Those agreements are enumerated in Appendix 1
to the DSU.21 Panels have the following standard terms of reference: 22

To examine, in the light of the relevant provisions in (name of the covered
agreement(s) cited by the parties to the dispute), the matter referred to the DSB by
(name of party) in document ... and to make such findings as will assist the DSB in

15

M Matsushita, TJ Schoenbaum and PC Mavroidis, The World Trade Organization. I.ziw, Practice and
Policy (second edn, Oxford University Press, New York 2006), 79-80.
I 6 Article 21 DSU.
I 7

Articles 16(4) and 17(14) of the DSU.
I 8

J Pauwelyn, Conflict of Norms in Public International Law (Cambridge University Press, Cambridge
2003), 442.
i 9 It should be mentioned here that, according to Article IX:2 of the Agreement Establishing the World
Trade Organization, the Ministerial Conference and the General Council, unlike the DSB, have the
exclusive authority to adopt authoritative interpretations on the covered agreements. According to
Ehlermann and Ehring, these interpretations, unlike those of the Panels and Appellate Body, are legally
binding on all Members. See: C Ehlermann and L Ehring, 'The Authoritative Interpretation under
Article  IX: 2  of the Agreement Establishing the World Trade Organization: Current Law, Practice  and
Possible Improvements' (2005) 8 Journal of International Economic Law 803.
20

Article 1(1) DSU.
21

Appendix 1 lists the following agreements which are covered by the DSU: Agreement Establishing
the World Trade Organization, Multilateral Agreements on Trade in Goods, General Agreement on
Trade in Services, Agreement on Trade-Related Aspects of Intellectual Property Rights, Understanding
on Rules and Procedures Governing the Settlement of Disputes, Agreement on Trade in Civil Aircraft,
Agreement on Government Procurement, International Dairy Agreement and the International Bovine
Meat Agreement.
22 Unless the parties to the dispute agree otherwise within 20 days from the establishment of the Panel.

See Article 7(1) DSU.
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making the recommendations or in giving the rulings provided for in that/those
agreement(s).23

Article  11  of the DSU stipulates that the function of a Panel is to

make an objective assessment of the matter before it, including an objective
assessment of the facts of the case and the applicability of and conformity with the
relevant covered agreements, and make such other findings as will assist the DSB in
making the recommendations or in giving the rulings provided for in the covered
agreements.

These provisions are quite often referred as proof that the jurisdiction of the WTO
Panels is limited.24 They only have the mandate to interpret and apply WTO law,
which suggests that they cannot apply other law. This particular matter will be
discussed in Chapter IV. For now, let us turn to the question of when Members can
bring a claim.

WTO contracting parties can bring a claim if they are of the opinion that another
contracting party nullifies or impairs any benefit under the GATT.25 Unlike what is
required in most situations of international responsibility, it is not really necessary
that a State has a legal or economic interest before it can bring a claim.26 In this
respect, the GATT comes close to accepting an actio popularis. Furthermore, if a
WTO Member is of the opinion that a right or obligation under WTO law has been
violated, it cannot have recourse to other adjudicating bodies or enforcement
measures such as countermeasures, which are normally at the disposal of the injured
State.28 In this sense, the jurisdiction of the WTO dispute settlement mechanism,
although it is limited, is exclusive and compulsory.

23
Article 7(1) DSU

24
G Marceau, 'WTO Dispute Settlement and Human Rights' (2002) 13 EJIL 753, 763.

25 Article XXIII of the GATT.
26 In EC - Bananas III, for instance, the Appellate Body held that Members may have an interest in
enforcing WTO rules because of possible direct or indirect effects of a violation. Appellate Body
Report WTf[)527 1 ABIR,  European  Communities  -  Regime for  the  Importation,  Sale  and  Distribution  of
Bananas, 9 September 1997, paragraphs 136-138;  see also: PJ Kuyper,  'The Law of GA'IT as a Special
Field of International Law. Ignorance, Further Refinement or Self-contained System of International
Law?'  in LANM Banhoorn and others (eds) Netherlands Yearbook Of International Law (Martinus
Nijhoff Publishers, The Hague   1994), 239; Marceau, 'WTO Dispute Settlement and Human Rights',
758.
27 However, as Kilyper claims, 'there is a tendency of the contracting parties to shy away from the full
possibilities. This may be connected to the circumstances that, although the actual injury may be
difficult to calculate, a panel ruling in principle leads to an advantage that is special to the complaining
party. In the last resort, a panel ruling in favour of a contracting party leads to a right of compensation
or retaliation ( . . . ) equivalent to the lost trade opportunities.' Therefore, the GATT does not recognize a
true actio popularis. Kuyper, 'The Law of GATT as a Special Field of International Law. Ignorance,
Further Refinement  or Sel f-contained System of International  Law?',  240.
28 Cf. Article 23 DSU.
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More specifically, the claims over which it has jurisdiction are categorized into
'violation complaints', 'non-violation complaints', and 'situation complaints'.29 The
first type of complaint is the most common one and follows from the failure of
another contracting party to carry out its obligations under any of the covered
agreements. The second type of complaint is the result of the application by another
contracting party of any measure, whether or not it conflicts with the provisions of
any of the covered agreements. In practice, there have only been eight cases in
which Panels or working parties have substantively considered 'non-violation
claims'.30 This indicates that this type of claim is an exceptional remedy.3 1 The third
type of complaint is rather vague and refers to the existence of any other situation,
not captured by the violation or non-violation remedy, which might nullify or
impair benefits accruing to a contracting party. Since there appears to be no case
law or decisions of the WTO Panels or the Appellate Body concerning this notion,
it is not clear what its exact meaning is. For that reason, only the first two types of
claims will be discussed in the following sections.

2.2 Violation Claims

As was briefly touched upon above, any contracting State may have recourse to the
WTO dispute settlement process if it is of the opinion that another contracting party
nullifies or impairs any benefit under GATT or impedes the attainment of any
objective of GAIT as the result of the failure of another contracting party to carry
out its obligations under WTO law. Thus, when a contracting party is confronted
with allegedly WTO-inconsistent trade restrictions, it may seek redress. As was
demonstrated earlier, contracting parties are obliged to have recourse to the WTO
dispute settlement process to the exclusion of other jurisdictions. As the Panel in  US
- Section 301 Trade Act held with regard to Article 23.1 of the DSU:

Article 23.1 is not concerned only with specific instances of violation. It prescribes a
general duty of a dual nature. First, it imposes on all Members to 'have recourse to'
the multilateral process set out in the DSU when they seek the redress of a WTO
inconsistency. In these circumstances, Members have to have recourse to the DSU
dispute settlement system to the exclusion of any other system, in particular a system
of unilateral enforcement of WTO rights and obligations. T:his, what one could call

29 Article XXIII of GATT. See: E Petersmann, The GATI7WTO Dispute Settlement System.
International Law, International Organizations and Dispute Settlement t'Kiuwer Law International,
London 1997), 72-74.
30 Panel Report WT IDS4414 Japan  -  Measures  AUecting  Consumer  Photographic  Film and  Paper, 31
March 1998, paragraph 10.36.
31 The Appellate Body has stated that this type of claim should remain an exceptional remedy.
Appellate  Body  Report  WT#DS1351 ABLR,   European  Communities   -  Measures  Afecting  Asbestos  and
Products  Containing Asbestos, 21 March 2001, paragraph  186.
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'exclusive dispute resolution clause', is an important new element of Members'
rights and obligations under the DSU.,2

When such a dispute is brought before the WTO Panels or the Appellate Body, they
may be confronted with a defence that the alleged violation of WTO law is the
result of compliance with other norms of international law.33 This raises the
question of how a dispute should be resolved if the WTO judiciary is faced with
such a defence. As was argued, the question of possible defences will only come up
if the import ban is considered to violate any of the substantive obligations of the
GATT. This will be dealt with more fully in the remainder of the present chapter,
but first the non-violation claim deserves wider attention.

2.3 Non-Violation Claims

The rationale behind a non-violation claim is that it provides additional safeguards
if States adopt measures that are not in violation of WTO law but which undermine
their market access commitments. In the words of the GATT Panel in EEC -
Oilseeds.

[t]he idea underlying them is that the improved competitive opportunities that can
legitimately be expected from a tariff concession can be frustrated not only by
measures proscribed by the General Agreement but also by measures consistent with
that Agreement.  ( . . . )

The main value of a tariff concession is that it provides an assurance of better market
access through improved price competition. Contracting parties negotiate tariff
concessions primarily to obtain that advantage. They must therefore be assumed to
base their tariff negotiations on the expectation that the price effect of the tariff
concession will not be systematically offset. If no right of redress were given to them
in such a case they would be reluctant to make tariff concessions and the General
Agreement would no longer be useful as a legal framework for incorporating the

34results of trade negotiations.

Petersmann, who has studied the case law on non-violation claims in great detail,
shows that this type of claim 'serves mainly to protect the balance of tariff

32 Panel Report WrIDS152.IR„  United  States  -  Sections  301 -310  of the  Trade  Act  of  1974,22 December
1999, paragraph 7.43.
33 In this respect, it should be pointed out that the defending party can only invoke those norms of
international law by which the claimant is also bound. This is in line with Article 34 of the Vienna
Convention which reads that '[a] treaty does not create either obligations or rights for a third State
without its consent'. A State cannot  see  its WTO rights being diminished because  of a  norm by which  it
is not bound. See also: Pauwelyn, Conflict of Norms in Public  International l.kiw, 472473.
34 GATT Panel Report BISD 37S/86, European Economic Community - Payments and Subsidies Paid
to Processors and Producers of Oilseeds and Related Animal-Feed Proteins. adopted 25 January 1990,
paragraphs 144 and 148.
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concessions'.35 In other words,  its  aim  is to provide a safeguard to prevent States
from undermining their tariff concessions by adopting measures that were not
foreseen in the negotiation of the concessions. In fact, as the Panel in Korea -
Government Procurement made clear, it can be seen as a further development of the
piinciple of pacta sunt servanda:

In our view, the non-violation remedy as it has developed in GAIT/WTO
jurisprudence should not be viewed in isolation from general principles of customary
international law. As noted above, the basic premise is that Members should not take
actions, even those consistent with the letter of the treaty, which might serve to
undermine the reasonable expectations of negotiating partners.  This has traditionally
arisen in the context of actions which might undermine the value of negotiated tariff
concessions.   In our view, this is a further development of the principle of pacta sunt
sen,anda in the context of Article XXHI: 1(b) of the GAIT 1947 and disputes that
arose thereunder, and subsequently in the WTO Agreements, particularly in Article
26 of the DSU.36

The principle of pacta sum servanda can be found in Article 26 of the Vienna
Convention  on  the  Law of Treaties  (VCLT) and means that 'every treaty in force  is
binding   upon the parties  to  it   and  must be performed  by  them  in good faith'.
Accordingly, some have come up with the idea that States could claim that they, at
the time of the conclusion of trade agreements, reasonably expected that other trade
partners continued to respect international labour standards and that because of the
violation of these non-WTO rules, their benefits under WTO law are being
nullified.37 It is doubtful, however, whether this remedy can be used for this
purpose. Firstly, it seems that this type of claim should be treated as an exceptional
remedy:

Although the non-violation remedy is an imponant and accepted tool of WTO/GAIT
dispute settlement and has been "on the books" for almost 50 years, we note that
there have only been eight cases in which Panels or working parties have
substantively considered Article XXHI:1 (b)  claims.  This  suggests  that  both  the
GATI' contracting parties and WTO Members have approached this remedy with
caution and, indeed, have treated it as an exceptional instrument of dispute
settlement. We note in this regard that both the European Communities and the
United States in the  EEC - Oilseeds case,  and the two parties  in this  case,  have
confirmed  that the non-violation nullification or impairment remedy should  be
approached with caution and treated as an exceptional concept. The reason for this
caution is straightforward. Members negotiate the rules that they agree to follow and

35

Petersmann, The GATT/WTO Dispute Settlement System. international LAw, International
Organizations and Dispute Settlement, Vii.
36 Panel Report  WT/DS 163/R, Korea - Measures Afecting Government Procurement,   1   May  2000,

pragraph 7.93.
See: Pauwelyn, Conflict of Norms  in  Public  International Lilw, 455-456.
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only exceptionally would expect to be challenged for actions not in contravention of
those rules. 38

Secondly, this type of claim seems to require a change of circumstances because it
is  based on the doctrine of 'reasonable expectations'.39 The consequence  is  that  if
labour rights were already violated at the time of the concessions, which is very
likely to be the case, then it would seem difficult for a WTO Member to claim that
it reasonably expected that this situation would change.40 In the light of these
considerations, the violation claim seems to be of more relevance for the present
study. Any import ban adopted in response to violations of labour rights in the
exporting country may thus be challenged at the WTO in Geneva.

In the introduction to this study, it was argued that there are two possible lines of
defence that can be invoked. The first is based on non-WTO law and the second on
the exception clauses in the GAIT. A prerequisite for the invocation of any of these
two defences is the prior violation of any of the substantive provisions of the
GATT. Therefore, in the remainder of the present chapter, it will be examined to
what extent substantive WTO law allows importing States to impose import bans in
response to labour rights violations in the exporting State. Only if import bans in
response to violations of fundamental labour rights violate WTO law will the
question of possible justifications raised by the defendant come up.

3 ARTICLE I OF THE GATT

As was briefly touched upon in the previous section, Article I of the GA'IT contains
the Most Favoured Nation (MFN) treatment principle, which means that WTO
Members cannot treat the same product from different Members or non-Members
differently. Paragraph 1 of that provision reads as follows:

With respect to customs duties and charges of any kind imposed on or in connection
with importation or exportation or imposed on the international transfer of payments
for imports or exports, and with respect to the method of levying such duties and
charges, and with respect to all rules and formalities in connection with importation
and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of
Article III, any advantage, favour, privilege or immunity granted by any contracting
party to any product originating in or destined for any other country shall be accorded
immediately and unconditionally to the like product originating in or destined for the
territories of all other contracting parties.

41

18

Panel Report WrIDS44IR, Japan -  Measures Affecting Consumer Photographic  Film and Paper, 31
March 1998, paragraph 10.36. This view was confirmed by the Appellate Body in EC - Asbestos.
Appellate Body Report WrfDS135/ABIR, European Communities -  Measures Affecting  Asbestos and
Products Containing Asbestos, 21 March 2001, paragraph 186.
19 Marceau, 'WTO Dispute Settlement and Human Rights', 768.
40 G Verhoose\, National Treatment and WTO Dispute Settlement. Adjudicating the Boundaries of
Regulatory Autonomy (Hart Publishing, Oxford 2002), 42.
41

Emphasis added.
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This paragraph seems to apply to de jure as well as de facto discrimination.42 For
the purpose of Article I, a measure that explicitly distinguishes the importation of
the same product from different countries is de jure discriminatory. A measure that
does not allow import of jeans from Member  A, for instance, violates Article  I  of
the GATT if jeans from other countries do get market access. A measure that does
not explicitly distinguish between goods from different countries, and thus seems
origin-neutral, may violate Article I if the effect of the ban is discriminatory. An
import ban on blue jeans, for instance, although at first sight origin-neutral, may
violate Article I if country A produces blue jeans and other countries produce black
jeans. If the differently coloured jeans are seen as the same product, the effect of the
measure would be de facto discriminatory against jeans from Member A. Moreover,
it seems that, in order to find a violation of Article I of the GATT, it is not
necessary to prove trade effects; if a measure creates more favourable competitive
opportunities for producers in a foreign country, for instance, by making
certification for producers from one country easier without granting the same
benefit to producers from all Members, it violates Article I. 43

In the determination of whether an import ban in response to labour rights
violations in the exporting State violates Article I of the GATT, two other issues are
of particular relevance. Firstly, there is the question of whether differences in
production processes could cause 'unlikeness' of two products otherwise alike. The
discrimination test of Article I requires a comparison between the treatment upon
importation of the like product from different Members. If a difference in the
production process (e.g., jeans in country A are made in forced labour camps,
unlike jeans made in country B) could make two otherwise like products unlike, no
discrimination would occur because different products may be treated differently.
To illustrate, if, in the example, country C bans jeans from country A but imports
jeans from B, it violates Article I of the GATT. If, however, the jeans from A are
considered unlike jeans from country B on the basis of the different production
process, no discrimination under Article I would occur. The question of whether
differences in production processes may cause unlikeness of products for the
purpose of Article I of the GAIT will be discussed in the following section. The
second issue that deserves wider attention is the term 'unconditionally' in Article I
of the GAIT. The meaning of this term will be discussed in section 3.2.

41-   Appellate Body Report WT/DS139/AB/R, Canada - Cermin Measures Afecting  the  Automotive
/ndustry, 31 May 2000, paragraph 78.
4  Panel Report WT/DS27/R, EC - Regime for  the  Importation.  Sale and  Distribution  of Bananas, 22
May 1997, paragraph 7.239.
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3.1 Likeness under Article I of the GATT

The 'likeness' test, which can be found in Articles I: 1, III:2, and III:4 may differ. In
WTO case law, it has been recognized that the meanin  of the 'like products' term
depends on the product and the legal provision at issue.   It has no fixed meaning:

45

The concept of "likeness" is a relative one that evokes the image of an accordion. The
accordion of"likeness" stretches and squeezes in different places as different provisions
of the WTO Agreement are applied. The width of the accordion in any one of those
places must be determined by the particular provision in which the term "like" is
encountered as well as by the context and the circumstances that prevail in any given
case to which that provision may apply.

Because of limited WTO case law on the issue, most scholars refer to GAIT case
law to determine the meaning of 'likeness' under Article I: 1.46 Based on this case
law, it has been argued that tariff classification plays a dominant role in determining
whether two products are like under Article I of the GAIT.47 In this respect, it is
argued that the 'likeness' analysis under Article I should be given a narrow
interpretation. It is questionable whether this view is correct because there has been
no explicit pronouncement by a Panel or the Appellate Body to this effect. Others
have argued that it is inescapable that, if a WTO Panel has to decide on the likeness
of two products under Article I: 1, it will take other factors such as consumer
preferences into account in its analysis.48 This suggests that the factors that are
usually considered in the 'likeness' test of Article III:4 of the GA'IT may be of
relevance for the 'likeness' test under Article 1. Therefore, the 'likeness' test under
Article  I: 1   will be elaborated  on more fully when discussing the likeness test under
Article III:4 of the GATT in section 4.4.1 of the present chapter. Yet, it should be
stressed from the outset that the term may still have a different meaning under the
different provisions of the GATT.

44 See for instance the Asbestos case, in which the Appellate Body held that the obligations in Articles
III:2 and  III:4 both apply  to 'like products',  but that the text  of the two paragraphs differ. This textual
difference has considerable implications for the meaning of the term 'like products' in these provisions.
Moreover, it held that an assessment of likeness has to be made on a case-by-case basis. Appellate Body
Report WT/DS135/ABIR. EC - Measures Affecting Asbestos and Asbestos Containing Products, 12
March 2001, paragraphs 94-95,101.
45

Appellate Body Report WT/[)S8/AB/R, WT/DSIO/AB/R,   WT/DS 1 1/AB/R,    Japan - Taxes   on
Alcoholic Beverages, 4 October 1996,23.
46 P Van den Bossche, N Schrijver and G Faber, Unilateral Measures Addressing Non-Trade Concerns
(The Ministry of Foreign Affairs of the Netherlands, The Hague 2007), 22-23; M Matsushita, TJ
Schoenbaum, and PC Mavroidis, The World Trade Organization. Law, Practice and Policy (second
edn, Oxford University Press, New York 2006), 209-210.
47

Matsushita and others, The World  Trade  Organization.  Law,   Practice  and Policy, 209-210.
4X Van den Bossche and others, Unilateral Measures Addressing Non-Trade Concerns,23.
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3.2 Unconditionality

The second issue that deserves wider attention here concerns the term
'unconditionally'. Article I of the GATT holds that trade benefits, such as tariff
preferences given to products from one country, should be extended to imported
like  products  from all Members 'immediately and unconditionally'. This seems  to
suggest that it is not allowed to give products from one country a trade benefit if,
for example, the production process is in conformity with labour rights, without
extending the same benefit to similar products from Members where labour rights
have been violated in the production process, since such a trade preference would
be  'conditional'.  Is this view correct?

The answer to this question depends on how the term 'unconditionally' is
interpreted. The Panel in Canada  -  A utos rejected the  view that trade benefits given
to one country will always have to be granted to Members without being subject to
conditions. It decided that

[t]he word "unconditionally" in Article I:1 does not pertain to the granting of an
advantage per se, but to the obligation to accord to the like products of all Members
an advantage which has been granted to any product originating in any country. The
purpose of Article  I: 1  is to ensure unconditional MFN treatment.  In this context,  we
consider that the obligation to accord "unconditionally" to third countries which are
WTO Members an advantage which has been granted to any other country means that
the extension of that advantage may not be made subject to conditions with respect to
the situation or conduct of those countries. This means that an advantage granted to
the product of any country must be accorded to the like product of all WTO Members
without discrimination as to origin. 49

In this view, trade benefits can be granted conditionally as long as similar products
are not treated differently on the basis of origin. From this perspective, it is allowed
to give trade benefits to certain products that are made in conformity with
fundamental labour rights, without extending the same benefit to similar products
that do not, as long as this different treatment is not based on origin.

50Another, more restrictive, view can be found in EC - Tar<#' Preferences. This
dispute concerned EC arrangements to combat drug production and trafficking.
Under these 'Drug Arrangements', the European Communities had given twelve
developing countries duty-free access to its market. Because only twelve countries
benefitted, India wanted these preferences to be extended to other developing
countries as well and claimed that the Drug Arrangements violated Article I of the
GATT and the Enabling Clause. When it came to examining whether the Drug

49 Panel Report WT/DS139/R, Canada - Certain Measures AjJecting the Automotive industry, 11
February 2000, paragraph 10.23.
50 It should be stressed here that the EC gave tariff preferences to developing countnes under the
Enabling Clause. Nevertheless, the case should be mentioned here because the Panel ruled on the
meaning of the term 'unconditionally' from Article I  of the GATT.
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Arrangements violated Article I of the GATT,51 India claimed that the term
'unconditionally' in that provision meant that the duty-free access must be accorded
to like products of all Members unconditionally. In the EC's view, the term
'unconditionally' meant that any benefit granted must not be subject to conditions
requiring compensation. Since the beneficiaries were not required to provide any
compensation to the EC, the Drug Arrangements were not conditional. The WTO
Panel, that had to decide on the issue, was of the opinion that '[t]he fact is clear that
the tariff preferences granted by the European Communities to the products
originating in the 12 beneficiary countries are not accorded to like products
originating   in all other Members, including those originating in India'.52    It
continued:

[M]oreover, the term "unconditionally" in Article I: 1 has a broader meaning than
simply  that  of not requiring compensation.   ( . . . ) [T]he Panel   sees no reason   not  to
give that term its ordinary meaning under Article I: 1, that is "not limited by or

"   Isubject to any conditions .

Since the tariff preferences under the Drug Arrangements were granted on the basis
of the requirement that 'receiving countries are experiencing a certain gravity of
drug   problems', the trade preferences were accorded

conditionall    to   the   likeproducts of other Members in violation of Article  I: 1   of the  GATT:    In  this  view,
any trade advantage granted conditionally or unconditionally to one country without
extending it unconditionally to all Members is in violation of Article I of the GATT.

For present purposes, this means that granting trade benefits to products from
one country because the production process is in conformity with fundamental
labour rights is not allowed under Article I of the GAIT unless the same benefit is
accorded to similar products from Members where the production process does not
meet the same condition. It remains unclear what the correct interpretation of the
term 'unconditionally' is. In this respect, it has been suggested that clarification by
the Appellate Body is required.55 In my opinion, the better stance is the one taken
by the Panel in Canada - Autos, the reason being that the purpose of Article I of the
GATT is to prohibit discrimination between products from different countries.56 Put

5I Because the Enabling Clause should be seen as an exception to the general rule in Article I, a
violation of that Article will have to be established before the Enabling Clause may be examined. See:
Appellate Body Report WTIDS246/ABIR, European Communities - Conditions for the Granting of
Tariff Preferences  to  Developing  Countries, 1  Apd\ 2004, paragraph 99.
S1-    Panel    Report   WITIDS246IR,    European    Communities    -    Conditions    for    the    Granting    of   Tarijf
Preferences to Developing Countries, 1 December 2003, paragraph 7.58.
53 Ibid., paragraph 7.59.
54 Ibid., paragraph 7.60.
55 Van den Bossche and others, Unilateral Measures Addressing  Non-Trade Concerns,27.
56 Matsushita, Schoenbaum and Mavroidis, The World Trade Organization. Law, Practice and Policy,
215.
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differently, in a way similar to Article III:4 of the GAIT,  it does not limit States to
require products to meet certain conditions as long as no discrimination takes place.

This raises the question of why the Panel in EC - Tang Preferences took a
different approach. Arguably, if the interpretation of the Panel in Canada - Autos
had been applied, the Panel would still have reached the conclusion that Article I: 1
of the GATT had been violated since the additional tariff preferences were granted
on a discriminatory basis: they were made subject to the condition with respect to
the existence of a particular situation in the twelve developing countries rather than
on the basis of origin-neutral requirements. Most likely, this is the reason why the
question of whether Article  I: 1   of  the  GAIT  had been violated  was not appealed.
On appeal, the dispute mainly revolved around the question of whether the violation
could be justified by the Enabling Clause. Thus, after the trade preference was
found to violate Article I: 1, it was examined under this Clause, which should be
seen as an exception to the GAIT' s MFN provision.

3.3 The Enabling Clause

When examining the Drug Arrangements under the Enabling Clause, the Appellate
Body pointed out that only tariff preferences that are 'generalized, non-reciprocal
and non-discriminatory' can be justified by this Clause. Whether the Drug57

Arrangements were 'non-discriminatory' was the main issue in the dispute. The
Appellate Body held that this requirement did not imply that developed countries
could not grant different tariffs to products from different Generalised System of
Preferences (GSP) beneficiaries. It showed that there are different sub-categories of
GSP beneficiaries. In granting different preferences, products from 'similarly
situated' GSP beneficiaries should be treated identically.58 The real issue then
became what the basis is for countries to be similarly situated. According to the
Appellate Body, countries are similarly situated if they 'have the "development,
financial and trade needs" to which the [preferential] treatment in question is
intended to respond'.59 Obviously, the basis  for the preferential treatment  in  EC  -
Tariff Preferences was the problem of drug production and trafficking in certain
developing countries. The Appellate Body therefore held that the Drug
Arrangements would be non-discriminatory if the same preferences were available
to all developing countries that were similarly affected by that problem.60 Since
there was no mechanism under which additional beneficiaries under the Drug

57 Appellate Body  Report  WTIDS2461 ABIR,  European  Communities  -  Conditions  for  the  Granting  of

Tariff Preferences  to  Developing  Countries, 7 April 2004, paragraph   145; see footnote  3 to paragraph

2(a)  of the Enabling Clause, which refers  to  the  Wai ver Decision concerning Generalized Systems  of
Preferences of25 June 1971 (BISD 18S/24).
9    Appellate  Body   Report  WriDS2461 ABIR,   European  Communities  -   Conditions  for   the   Granting  of
Tariff Preferences  to  Developing  Countries, 7  Ap  2004, paragraph 153.
s, Ibid., paragraph 173.
60 Ibid., paragraph  180.
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Arrangements could be added to the twelve beneficiaries, the Drug Arrangements
were considered to be discriminatory and thus in violation of the Enabling Clause.
However, it should also be stressed here that the Appellate Body made it clear that
this situation would be different under the special EC incentives arrangements for
the protection of labour rights and the environment. 61 Those arrangements did
include 'detailed provisions setting out the procedure and substantive criteria that
[applied]  to a request  by a beneficiary under the general arrangements  (...)  to
become a beneficiary under either of those special incentive arrangements'.62  In
other words, those arrangements, in contrast to the Drug Arrangements, were
potentially open to all developing countries (on condition that they met some
requirements) and therefore seemed to be permitted under the Enabling Clause.

4 ARTICLE III OF THE GATT

The relevant paragraphs of Article III read as follows:

1. The contracting parties recognize that internal taxes and other internal charges, and
laws, regulations and requirements affecting the internal sale, offering for sale,
purchase, transportation, distribution or use of products, and internal quantitative
regulations requiring the mixture, processing or use of products in specified amounts
or proportions, should not be applied to imported or domestic products so as to afford
protection to domestic production.

2. The products of the territory of any contracting party imported into the territory of
any other contracting party shall not be subject, directly or indirectly, to internal taxes
or other internal charges of any kind in excess of those applied, directly or indirectly,
to like domestic products. Moreover, no contracting party shall otherwise apply
internal taxes or other internal charges to imported or domestic products in a manner
contrary to the principles set forth in paragraph  1.  (...)

4. The products of the territory of any contracting party imported into the territory of
any other contracting party shall be accorded treatment no less favourable than that
accorded to like products of national origin in respect of all laws, regulations and
requirements affecting their internal sale, offering for sale, purchase, transportation,
distribution or use. The provisions of this paragraph shall not prevent the application
of differential internal transportation charges which are based exclusively on the
economic operation of the means of transport and not on the nationality of the
product.

Similar to Article I: 1, Article III:4 of the GA'IT prohibits de jure discrimination as

well as de facto discrimination.63 Thus, once goods are imported they should be

6I

Ibid., paragraph 182.
62

Ibid.
63 On  the  coverage  of  Article   I   of  GATT   see:   Appellate   Body  Report   WT/DS 139/AB/R, Canada -
Certain Measures AjIecting the Automotive Industry,3\May 1000, paragraph18.
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treated no less favourably than similar locally produced goods.64 Basically, its
purpose is to ensure that market access commitments made by Members cannot be
done away with by imposing discriminatory domestic taxes or similar measures.

A regulatory measure that explicitly discriminates between foreign and domestic
goods is considered to be de jure discriminatory. This type of discrimination was

dealt with in US - Gasoline because the US had set a different, potentially more
burdensome standard for foreign gasoline suppliers.65 Setting different standards for
foreign products compared to domestic products is not prohibited as long as it does
not modify the conditions of competition to the detriment of foreign products.66

A regulatory measure  is de facto discriminatory if it seems to be origin-neutral
(it does not explicitly distinguish between foreign and domestic goods) but has a
disproportionate impact on foreign goods. For instance, a measure that holds that
only yellow flowers may be sold and producers in the importing country, unlike
those in the country it imports from, predominantly grow yellow flowers. Such a
measure will be suspect of de facto discrimination under Article III.

At first sight it seems that any import ban enforced at the border falls within the
scope of Articles I and/or XI of the GATT. However, Article III of the GATT,
which prohibits discriminatory domestic regulations (taxes sub 2 and non-fiscal
measures sub 4), may also be applicable if internal regulations are enforced at the
border. The Interpretative Note to Article III holds that this provision applies to
such measures if the national treatment standard of Article III is met:

Any internal tax or other internal charge, or any law, regulation or requirement of the
kind referred to in paragraph 1 which applies to an imported product and to the like
domestic product and is collected or enforced in the case of the imported product at
the time or point of importation, is nevertheless to be regarded as an internal tax or
other internal charge, or a law, regulation or requirement of the kind referred to in

67paragraph  L and is accordingly subject to the provisions of Article III.

This was the case in Argentina - Hides and Leather, in which the Panel held that
Argentinean fiscal provisions which applied to imported goods at the time of their
importation were nevertheless to be considered an 'internal tax' within the meaning
of Article III:2 of the GAIT because a similar measure was imposed on the like

64 The National Treatment principle can be found in Article III of the GATT, Article XVII of the GATS
and Article 3 of the TRIPS.
65 WTO Appellate Body Report WT/[)S2/AB/R, United States - Standards for Refonnulated and
Conventional Gasoline, 29 April 1996.
66  Appellate Body Report WT/DS 161/AB/R, WT/DS 169/AB/R, Korea - Measures A#ecting /mports Of
Fresh, Chilled and Frozen Beef, 'll December 2000, paragraph 144.
67 See: Interpretative Note to Article III in Annex I to the GATT. Its function is to reallocate measures
from the scope of Article XI to Article III. See also: CM Vitzquez, 'Trade Sanctions and Human Rights
- Past, Present, and Future' (2003) 6 JIEL 797, 811.
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68domestic product. Pursuant to the Interpretative Note this conclusion can also be
drawn if it does not concern taxes but other internal measures. Put differently, if
State A prohibits the import of wine this measure can be treated as an internal
regulation rather than a border measure if the sale of domestically made wine is  also
prohibited. If such a situation would occur, it is likely that a complainant would
argue that the measure it challenges violate Article III:4 of the GA'IT and/or Article
XI of the GA'IT.6' It is then up to the Panel to examine the challenged measure

under any of these two provisions.
70

In this light, it seems that an import ban based on the way a product is produced
(a process-based ban) can be treated as a domestic regulation if a similar prohibition
is in force for like domestic products. For present purposes this would mean that an
import ban on products made in forced labour camps could be seen as an internal
regulation if the importing State does not allow its own producers to engage in such
practices. In such a case, the import ban will have to be examined under Article III
and is therefore only incompatible with the GAIT if it does not meet the
requirements of that provision. As was shown in the previous section, Article I of
the GATT requires a comparison between the treatment of 'like' goods from
different countries upon importation. The analysis under Article III:4 attempts to
reveal a different type of discrimination: it requires a comparison between the
treatment of imported and domestic 'like' products.

The question remains whether differences in production processes may cause
'unlikeness'.  If this is accepted, then different treatment  of the product  made  with
the disfavoured process would be allowed. This particular matter will be dealt with
below, but first the issue of whether process-based trade restrictions are covered by
Article III of the GAIT should be resolved. This is necessary for it is widely
thought that trade restrictions based on production methods (process-based
measures) are covered by Article XI rather than Article III and consequently are
presumptively GATT-illegal.

71

68
Panel   Report  WT/DS 155/R, Argentina - Measures Affecting the Export of Bovine Hides and the

Import OfFinished Leather, 19 December 2000, paragraph 11.145.
69 This is what Canada argued in EC - Asbestos.
70 It should be noted that in cases where it found a violation of Article III:4 of the GATT it did not
continue to examine the challenged measure under Article Xi of the GATT as well. See: Panel Report
WTIDS135/R, EC - Measures Affecting Asbestos and Asbestos Containing Products, 1% September
2000, paragraph 8.159; Panel Report WT/DS161/R, WT/DS169/AB/R, Korea - Measures A#ecting
imports  of Fresh,  Chilled  and  Frozen  Beef, 31  July 2000, paragraph 639.
71 R Howse and D Regan, 'The Product/Process Distinction - An Illusory Basis for Disciplining
'Unilateralism' in Trade Policy' (2000) 11 EJIL 249,251.
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4.1 Are Process-Based Import Bans Covered by Article III of the GATT?

The coverage of Article III of the GATI' can be found in Article III: 1. It reads:

The contracting parties recognize that internal taxes and other internal charges, and
laws, regulations and requirements afecting the internal sale, offering for sale,
purchase, transportation, distribution or use of products, and internal quantitative
regulations requiring the mixture, processing or use of products in specified amounts
or proportions, should not be applied to imported or domestic products so as to afford
protection to domestic production. 72

It has been argued that process-based domestic regulations, which, for instance,
prohibit the sale of products made in forced labour camps does affect the sale f
products and consequently should be examined under Article III:4 of the GAIT. 3
Yet, as was briefly touched upon above, it is widely thought that domestic measures
based on (detectable) product characteristics fall within the scope of Article III of
the GA'IT whereas those based on production processes (which is only
exceptionally detectable) fall outside its scope. This is largely the result of the
unadopted US - Tuna GAIT Panel decision which seems to suggest that Article III
of the GATT does not cover measures based on production processes which do not
affect the physical properties of the product.

In US - Tuna the US Marine Mammal Protection Act (MMPA) was under
scrutiny. This Act, inter alia, prohibited the import of tuna from countries that had
no comparable policy to the US with regard to the protection of marine mammals.
Furtermore, it required the average rate of incidental takings of marine mammals to
be comparable to US rates.74 Because US fishermen had to comply with similar
regulations on the domestic level, it can be argued that the import ban should be
treated as an internal regulation under Article III. In examining the coverage of
Article III of the GATT the 1991 GAIT Panel held that75

72

Emphasis added.
73 R Howse and D Regan, 'The Product/Process Distinction - An Illusory Basis for Disciplining
"Unilateralism" in Trade Policy' (2000) 11 EJIL 249, 254. As will be shown, it does not make a
difference if the measure is enforced at the border subject to the condition that the sale of similar
domestic products is also prohibited.
74

GATT Panel Report DS21/R, US - Restrictions on Imports ofTuna,3 September 1991, para. 2.5.
75 Note that the measure challenged in this case was in fact not really origin-neutral. Basically, the
MMPA banned tuna imports from countries that had no comparable governmental policy with regard to
the way tuna is caught. Consequently, it could happen that tuna that was caught in the prescribed way
could not be imported because the country as such had no comparable policy. Howse and Regan argue
that such measures are covered by Article III but prima facie violate that provision, because such
government policy regulations also deny access for tuna that is caught in the favoured way. Howse and
Regan, 'The Product/Process Distinction - An Illusory Basis for Disciplining "Unilateralism" in Trade
Policy',  252.  As  will be argued  at a later stage, abandoning the process/product distinction  will  only
make sense i f the production process can be made detectable in some  way.
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the MMPA regulates the domestic harvesting of yellowfin tuna to reduce the
incidental taking of dolphin, but (...) these regulations could not be regarded as being
applied to tuna products as such because they would not directly regulate the sale of
tuna and could not possibly affect tuna as a product.76

This passage indicates that for the Panel the answer to the question of whether
measures are covered by Article III depends on whether the measure is applied to
'products  as   such'.   In  the last sentence  of the quotation it attempts to clarify  this
notion. Whereas the language of Article III: 1, which deals with the applicability of
Article III, refers to measures 'affecting (...) the internal sale (...) of products', the
Panel seems to have interpreted these terms differently from their ordinary meaning.
For the Panel the requirement for a measure to be covered by Article III is whether
the challenged measure 'regulates the sale of products' and 'affects a product as a
product'. In doing so, it seems that the Panel leans too heavily on the term 'product'
in the language of Article III: 1 of GAIT. Such an interpretation can be justified by
the  fact  that  the term 'product', which occurs  in a number  of WTO agreements,  is
commonly defined on the basis of its detectable physical characteristics rather than
on the basis of the production process, which is usually not detectable in the final
product.

77

However, the problem with this interpretation is that it may not be in
conformity with the ordinary meaning of the terms of Article III: 1 of the GAIT. 78
Given the formulation of Article III: 1 of the GATT a process-based measure could
most certainly affect the sale of the product in question since it may obviously have
an impact on the price and quantity of the product sold. 79 Given the Panel's view,
however, a process-based measure, although it may have an impact on the sale of a
product, will always fall outside the scope of Article III because it 'does not apply
to the product   as   such'.   In  this  view, all process-based measures including those
based on labour rights violations in the production process are not covered by
Article III because such violations are not detectable in the final product either.

In an impressive plea Howse and Regan claim that the process/product
distinction should be abandoned. Firstly, they bring forward the argument
developed above: they argue that in the light of the ordinary meaning of the terms

76 GATT Panel Report DS21/R,  US  -  Restrictions  on  Impons  of Ttina, 3 September 1991, paragraph
5.14 (emphasis added).
77 JH Jackson, 'Comments on Shrimp/Turtle and the Product/Process Distinction' (2000) 11 EJIL 303,
303-304. The WTO agreements on domestic regulation of goods seem to focus completely on product
characteristics. As will be argued below, the SPS and TBT agreements do not apply to measures based
on the production process which leave no trace in the final product.
78 Note that Article  31(1)  of the Vienna Convention  on  the  Law of Treaties holds  that the ordinary
meaning of the terms in light of the context and its object and purpose should be given primacy in the
interpretation. See: M Lennard, 'Navigating by the Stars: Interpreting the WTO Agreements' (2002) 5
JIEL 17, 21.
79 Howse and Regan, 'The Product/Process Distinction - An Illusory Basis for Disciplining
"Unilateralism" in Trade Policy', 254.
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of Article III:1  of the GATT and although the production process does not affect the
product characteristics, a process-based import ban may most certainly affect the
sale Of the product in question since it may affect the price and quantity of the
product sold.80 To prove that they are right about their interpretation of Article III: 1
of GATT they draw attention to a number of GAIT and WTO cases in which the
Panels applied the 'affecting the sale of products' criterion.81 None of these cases,
however, deals with process-based measures. Arguably, this suggests that the Panel
changes its ordinary interpretation of the terms of Article III: 1  of GAIT when it
examines process-based measures. Put differently, it seems that it did not apply the
ordinary meaning of the terms of that provision to see whether a process-based
measure would fit within the Article, but rather it came up with an interpretation of
the  terms of Article  III: 1   because it wanted to exclude those measures  from  the
coverage of Article III.

Howse and Regan's second argument why the process/product distinction
should be abandoned is that restricting the scope of Article III to product-based
measures only would have unacceptable consequences. In the US - Tuna case the
US country-based import ban fell within the scope of Article XI.82 But what
happens when an origin-neutral process-based measure does not fall within the
scope of Article XI*3 In US - Matt Beverages Minnesota granted tax credits to small
breweries inside and outside the United States.84 In order to find out if it did so in a
discriminatory manner, the Panel examined the process-based tax credit under Article
III:2 of the GATI'.85 If it had followed the reasoning of the Panel in the US - Tima
case, however, this process-based tax measure would not have been covered by
Article III:2. Since it was not covered by Article XI either (the challenged measure
was an internal tax measure and not a quantitative restriction or border measure) the
measure could escape review. In fact, this would be the outcome for all origin-neutral
process-based measures (for example, a prohibition on the sale of products made by
children under the age of eight), which are enforced internally (i.e., not at the border)
even against foreign products since they cannot be seen as import border restrictions
(covered by Article XI of the GAIT). This seems to be a very convincing argument.

86

80 Ibid., 254.
XI

Ibid., 255.
82 Ibid., 256.
83 Ibid.
84 GATT Panel Report DS23/R - 39S/206, US - Measures Affecting Alcoholic and Malt Beverages, 16
March 1992, paragraph 5.19.
85 Note   that the Panel in examining   the tax measure under Article   III: 2   of  the   GATT   held  that
differences in the production process that do not affect the nature of the product or the product as such,
in  this  case  the  size  of the brewery,  do not cause  any ' unlikeness' between two products. GATT Panel

Report DS23/R - 39S/206, US - Measures A#ecting Alcoholic and Malt Beverages, 16 March 1992,

paragraph 5.19.
86 As will be made clear later, it is submitted here, however, that although this approach may
theoretically be correct, in practice it will often be impossible to detect the disfavoured production
process solely on the basis of the product as such. If a sale prohibition is imposed, salesmen will have to
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According to Howse and Regan the difference in views of the coverage of
Article III and rocess-based measures is caused by a different understanding of the

f,GATT system. They accuse proponents of the view that process-based measures
are not covered by Article III as seeing this provision as granting exporting States a
general right of access to the market of the importing States. Accordingly, a
measure denying access should be seen as GATT-illegal (unless justified by Article
XX of GATT). If such a general right of access existed then the exporting State
would not only be able to decide what production processes are permitted but also
where their products may be sold. Thus, the importing State would have almost no
say in what comes in, and any interference would amount to a breach of the
exporting State's right of access. In such a case, any trade restriction imposed by the
importing State would be a denial of the exporting State's right of market access.

Howse and Regan have a different understanding of Article III of the GATT.
They argue that this provision creates a negative right against discrimination rather
than a general right of market access. The Appellate Body in EC - Asbestos seems
to confirm this view. 88 Howse and Regan therefore claim that internal regulations,
including process-based ones, are allowed as long as they are not discriminatory in
nature.

At this point it can be safely concluded that Article III of the GA'IT does not
give exporting States a right of access to the market of the importing State. Rather,
it allows importing States to regulate as long as foreign and domestic goods are
given the same competitive opportunities. In this view, origin-neutral domestic
regulations are not GAIT-illegal and thus not in need of justification under the
GATT exception clauses. If process-based measures are covered by Article III, as
Howse and Regan claim, then this provision may be of relevance for the question of
whether products made in violation of basic workers' rights can be banned. To
illustrate, if shoes from Myanmar that are made in forced labour camps, unlike
shoes from Myanmar that are not made under such conditions, were banned, the
import ban would theoretically only affect the shoes produced in the camps and not
any other shoes from Myanmar. Such a measure can therefore be seen as origin-
neutral and should be allowed insofar as they are not de facto discriminatory under
Article III. If the restriction proves to be discriminatory and thus in violation of
Article III, it denies foreign producers the right that their products are treated non-
discriminatorily compared to domestic products in the importing State. Surely, this

be able to detect whether a product meets the requirements of the regulation. If prohibitions are based
on the detectable features  of a product, for example, a prohibition on  the  sale  of red wine, salesmen  will
have no problems to meet this requirement. However, if prohibitions are based on the production
processes they will have problems.
87 Howse and Regan, 'The Product/Process Distinction - An Illusory Basis for Disciplining
"Unilateralism" in Trade Policy',  276.
88

Appellate Body Report WT/DS 135/AB/R, EC - Measures Ajfecting Asbestos and Asbestos
Containing Products, 12 March 2001, paragraph 93.
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has been established for product-based measures but will it also work for process-
based ones?

Jackson criticizes the view that Howse and Regan adhere to. If the
product/process distinction in the scope of Article III was abandoned then how can

, 89abuse be prevented? This is what Jackson calls a 'slippery slope . Countries would
have more tools (not only product-based but also process-based measures) at their
disposal to protect their domestic markets. The only possible reply to defend Howse
and Regan's position is that such a risk already exists for product-based measures.
Would the mere existence of the risk of abuse be enough reason to consider
process-based measures presumptively GAIT-illegal?

In order to deal with discrimination in product-based domestic regulations, the
Panels and Appellate Body have developed a test to reveal protectionism. Why can
this test not be applied to process-based measures as well? This particular matter
will be discussed in the next sections. Firstly, the Technical Barriers to Trade (TBT)
Agreement and the Sanitary and Phytosanitary (SPS) Agreement will be discussed.
These agreements, which encourage the use of international standards as the basis
for domestic regulations,  may be of relevance here because they were concluded in
the Uruguay Round in order to reveal de facto discrimination within domestic

regulations.90 Therefore it can be argued that they may also play a significant role in
revealing discrimination in process-based trade measures.

4.2 The TBT and SPS Agreements

The TBT Agreement seeks to ensure that non-tariff barriers like technical
regulations and standards, as well as testing and certification procedures, do not
create unnecessary obstacles to trade.9 1 The TBT Agreement is applicable to
'technical regulations',92  'standards',93 and 'conformity assessment procedures'.94
These terms are defined in Annex 1  of the TBT Agreement. For now, it is sufficient
to focus on the former two because the present chapter deals with the permissibility

H9 Jackson, 'Comments on Shrimp/rurtle and the Product/Process Distinction', 306-307.
9() The TBT Agreement is an extension and clarification of the Agreement on Technical Barriers to
Trade reached in the Tokyo Round. See: G Marceau and JP Trachtman, 'The Technical Barriers to
Trade Agreement, The Sanitary and Phytosanitary Measures Agreement, and the General Agreement on
Tariffs and Trade. A Map of the World Trade Organization Law of Domestic Regulation of Goods'
(2002) 36 Journal of World Trade 811,816.
9I The relationship between the TBT Agreement and the GATT will not be dealt with here since, as will
be shown below, it is submitted that process-based restrictions that leave no traces in the final product
are not covered by the TBT agreement. For an overview of the relationship between the two
agreements, however,     see: Ibid.; Matsushita, Schoenbaum and Mavroidis,     The     WorW    Trade
Organization. IKiw. Practice and Policy, 481483.
92 Articles 2 and 3 TBT.
93 Articles 2-4 TBT.
94 Articles  6-9  TBT. It concerns:  ' Any procedure used, directly or indirectly, to determine that relevant
requirements in technical regulations or standards are fulfilled.'
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of the regulation itself and not with the procedure to determine whether the
demands   of a particular regulation  are met. According  to  the   text in Annex   1,  a
'technical regulation' is a

[d]ocument which lays down product characteristics or their related processes and
production methods, including the applicable administrative provisions, with which
compliance is mandately. It may also include or deal exclusively with terminology,
symbols, packaging, marking or labelling requirements as they apply to a product,
process or production method. 95

A domestic 'standard' is defined as a

[d]ocument approved by a recognized body, that provides, for common and repeated
use, rules, guidelines or characteristics for products or related processes and
production methods, with which compliance is not mandatory. It may also include or
deal exclusively with terminology, symbols, packaging, marking or labelling
requirements as they apply to a product, process or production method.96

These definitions show that the pivotal difference between a technical regulation
and  a  standard  is  that the former is mandatory whereas the latter is voluntary.  It
makes quite a difference whether the rule is a standard or a technical regulation. A
standard issued by a (domestic) standardization body is not mandatory. A product
that does not meet the standard (for example, cars that are not equipped with
seatbelts) can still be sold or gain market access. It is different, however, if the same
rule takes the form of a technical regulation: it is not allowed to import or sell the
product if it does not meet the requirement (e.g., cars that are not equipped with
seatbelts). Because the present chapter focuses on the WTO compatibility of
mandatory government regulations which ban products that are made in violation of
labour rights, so on the basis of the processes and production method, the category
of standards is irrelevant for the purposes in the present section.

The TBT Agreement mainly focuses on the regulatory process, i.e., the
'preparation, adoption and application of technical regulations', as such. In other
words, it seems to focus on the process which produces the measure rather than the
objective of the measure itself. The regulatory process is relevant since it can
provide evidence for protectionist intent in domestic regulations. The Preamble of
the TBT Agreement recognizes that, although protectionism should be avoided,
States have a right to regulate for certain purposes:

no country should be prevented from taking measures necessary to ensure the quality
of its exports, or for the protection of human, animal or plant life or health, of the
environment, or for the prevention of deceptive practices, at the levels it considers
appropriate, subject to the requirement that they are not applied in a manner which

95 Paragraph l of Annex 1 to the TBT Agreement (emphasis added).
96 Paragraph 2 of Annex 1 to the TBT Agreement (emphasis added).
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would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail or a disguised restriction on international
trade, and are otherwise in accordance with the provisions of this Agreement.

If a technical regulation is covered by the SPS Agreement, the TBT Agreement is
not applicable since it covers all technical regulations except those which are
Sanitary and Phytosanitary Measures. The SPS Agreement concerns the97

application of measures with regard to food safety and animal and plant health.98

The Agreement can best be seen as an extension of Article XX of the GATT.99 Yet,
the SPS obligations stand alone. In contrast to the general exceptions in Article XX
of the GA'IT, no prior violation of a substantive GAIT provision will have to be
established in order to invoke the SPS Agreement. For the present study, the most

100

relevant difference between the SPS and the TBT Agreement is that the SPS
Agreement only seems to cover measures to protect health within the territory of the
regulating State. Since it is unlikely that workers' rights violations in the101

97 Article  1.5 of the TBT Agreement reads: 'The provisions of this Agreement do not apply to sanitary
and phytosanitary measures as defined in Annex A of the Agreement on the Application of Sanitary and
Phytosanitary Measures.'
98 According to Annex A to the SPS Agreement, a sanitary or phytosanitary measure is any measure
applied: '(a) to protect animal or plant life or health within the territory of the Member from risks
arising  from the entry, establishment or spread of pests, diseases, disease-carrying organisms or disease-
causing organisms; (b) to protect human or animal life or health within the territory of the Member from
risks arising from additives, contaminants, toxins or disease-causing organisms in foods, beverages or
feedstuffs; (c) to protect human life or health within the territory of the Member from risks arising from
diseases carried by animals, plants or products thereof, or from the entry, establishment or spread of
pests; or (d) to prevent or limit other damage within the territory of the Member from the entry,
establishment or spread of pests. Sanitary or phytosanitary measures include all relevant laws, decrees,
regulations, requirements and procedures including, inter alia, end product criteria; processes and
production methods; testing, inspection, certification and approval procedures; quarantine treatments
including relevant requirements associated with the transport of animals or plants, or with the materials
necessary for their survival during transport; provisions on relevant statistical methods, sampling

procedures and methods of risk assessment; and packaging and labelling requirements directly related
to food safety'
99 This is reflected in Article   2.4   of  the SPS Agreement, which holds: ' Sanitary or phytosanitary
measures which conform to the relevant provisions of this Agreement shall be presumed to be in
accordance with the obligations of the Members under the provisions of GATT 1994 which relate to the
use of sanitary or phytosanitary measures, in particular the provisions of Article XX(b).' In addition, the
Panel in EC - Hormones held that '[m]any provisions of the SPS Agreement impose 'substantive'
obligations which go significantly beyond and are additional to the requirements for invocation of
Article  XX(b)'. Panel Report WTEDS48#RICAN,    EC  -  Measures  Concerning  Meat  and  Meat  Products,
18 August 1997, paragraph 8.41.
100 Marceau and Trachtman, 'The Technical Barriers to Trade Agreement, The Sanitary and
Phytosanitary Measures Agreement, and the General Agreement on Tariffs and Trade. A Map of the
World Trade Organization Law of Domestic Regulation of Goods',  823.
'01 Ibid., 862.

34



Import Bans in Response to Labour Rights Violations under WTO Law

exporting State affect the public health in the importing State, the SPS Agreement
seems to be of no relevance for the present study. For that reason, the focus in the
remainder of this section will be on the TBT Agreement.

Article 2.2 stipulates the conditions for a technical regulation to be compatible
with the TBT Agreement:

Members shall ensure that technical regulations are not prepared, adopted or applied
with a view to or with the effect of creating unnecessary obstacles to international
trade. For this purpose, technical regulations shall not be more trade-restrictive than
necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment
would create. Such legitimate objectives are, inter alia: national security
requirements; the prevention of deceptive practices; protection of human health or
safety, animal or plant life or health, or the environment. In assessing such risks,
relevant elements of consideration are, inter atia: available scientific and technical
information, related processing technology or intended end-uses of products.

The outcome of the examination to determine which regulatory process is least
102trade-restrictive depends on the kind of risk involved. Article 2.2 stipulates a non-

exhaustive list of relevant elements of consideration in assessing such risks:
'available scientific and technical information, related processing technology or
intended end-uses of products'.  Yet, it seems  that this assessment  does not always
have to be made since, according to Article 2.5 of the TBT,

[w]henever a technical regulation is prepared, adopted or applied for one of the
legitimate objectives explicitly mentioned in paragraph 2, and is in accordance with
relevant international standards, it shall be rebuttably presumed not to create an

103unnecessary obstacle to international trade.

Technical regulations which are produced (i.e., prepared, adopted, and applied) for
one of the legitimate objectives of Article 2.2 and are consistent with relevant
international standards are thus automatically considered necessary (i.e., do not
violate Article 2.2) under the TBT Agreement. Unlike domestic standards,
international standards are not defined except for the following reference in Annex
1 to the TBT Agreement: 'Standards prepared by the international standardization
community are based on consensus. This Agreement covers also documents that are
not based on consensus.' The Appellate Body in EC - Sardines made it clear that
the second sentence builds upon the first and therefore it argued that consensus is

104
not required for standards adopted by the international standardizing community.

102 R Howse and E Tuerk,  'The WTO Impact on Internal Regulations - A Case Study of the Canada -
EC Asbestos Dispute' in G de Burca and J Scott (eds) The EU and the WTO Legal and Constitutional
/ssues (Hart Publishing, Oxford 2001), 315.
103

Emphasis added.
104

Appellate Body Report WT/DS231/AB/R, European Communities - Trade Description of Sardines,
26 September 2002, paragraphs 222-223.
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It is of particular relevance for this study that some have argued that international
standards referred to in the TBT Agreement may also include human rights.

105

The foregoing suggests that the TBT Agreement may play a role in revealing
protectionist process-based measures, that is, insofar as the TBT agreement is
applicable to such measures.

4.3 Are Process-Based Import Bans Covered by the TBT Agreement?

The question of whether mandatory process-based regulations are subject to the
TBT Agreement depends on whether they fit within the term 'technical regulation'.
As was shown above, Annex   1.1   to  the TBT holds  that  it must concern  a
' [d]ocument which  lays  down  product  characteristics or their related processes and
production methods, including the applicable administrative provisions, with which
compliance is mandatory' (emphasis added). The reference to processes and
production methods in this definition was the result of the fear that process-based
measures would become barriers to trade. This could be avoided by bringing

106

them within the scope of the TBT Agreement. 107

It seems that Marceau and Trachtman are of the opinion that process-based
regulations are covered by the TBT Agreement, because

[i]t would be curious if non-PPM technical regulations were subject to the more
stringent requirements of the TBT Agreement, while the less transparent PPM type
technical regulations, possibly justified under Article XX of GAlT, were not. It
would be even more curious since PPM labels appear to be covered by the TBT

108

Agreement.

Yet, the ordinary meaning of the phrase 'product characteristics or their related
processes and production methods' (emphasis added) in the definition of 'technical
regulation' suggests that only production processes which are detectable in the
characteristics of the final product (related to product characteristics) are covered by
the TBT Agreement. In fact, this wording was accepted in late 1991 on the proposal

1()5
J Pauwelyn, 'Human Rights in WTO Dispute Settlement' in T Cottier, J Pauwelyn, and E Burgi

Bonanomi (eds) Human Rights and International Trade (Oxford University Press, Oxford 2005), 224-
229.
106 Marceau and Trachtman, 'The Technical Barriers to Trade Agreement, The Sanitary and
Phytosanitary Measures Agreement, and the General Agreement on Tariffs and Trade. A map of the
World Trade Organization Law of Domestic Regulation of Goods', 860.
1,7 For an overview, see: AE Appleton, 'The Agreement on Technical Barriers to Trade' in PFJ
Macrory, AE Appleton and MG Plummer (eds) The World Trade Organization. Legal, Economic and
Political Analysis (Springer, New York 2005), 382-383.
108 Marceau and Trachtman, 'The Technical Barriers to Trade Agreement, The Sanitary and
Phytosanitary Measures Agreement, and the General Agreement on Tariffs and Trade. A map of the
World Trade Organization Law of Domestic Regulation of Goods',  861.

36



Import Bans in Response to Labour Rights Violations under WTO Law

by Mexico which intended to clarify that production processes unrelated to product
characteristics were excluded from the coverage of the TBT Agreement.

109

Unfortunately, there is little case law on this matter. The Appellate Body in EC -
Asbestos found that the TBT Agreement is applicable to documents that meet three

110
requirements. In EC - Sardines the Appellate Body reiterated these three
requirements for a document to be seen as technical regulation:

First, the document must apply to an identifiable product or group of products. The
ident#iable product or group of products need not, however, be expressly ident(fied
in the document. Second, the document must lay down one or more characteristics of
the product. These product characteristics may be intrinsic, or they may be related to
the product. They may be prescribed or imposed in either a positive or a negative
form. 771ird, compliance with the product characteristics must be mandatory.

11/

There is little doubt, however, that the measure challenged in the EC - Asbestos case
(a regulation banning products containing asbestos fibres) and the regulation
challenged in EC - Sardines concern typical technical regulations (based on product
characteristics) covered by the TBT Agreement. For that reason, the Appellate112

Body did not deal with the question of whether process-based regulations (and in
particular non-product-related process-based measures) could be seen as technical
regulations which are covered by the TBT Agreement. Therefore, it is still unclear
whether measures based on a process which leaves no trace in the final product
(non-product related process-based measures) are covered by the TBT agreement. 113

109
Note by the Secretariat, Negotiating History of the Coverage of the Agreement on Technical Barriers

to Trade with Regard to Labeling Requirements, Voluntary Standards, and Processes and Production
Methods Unrelated to Product Characteristics, WT/CTE/W/10; G/I'BT/W/11 (19 August 1995),
paragraphs CXLVI and CXLVII. In December 1991 Mexico proposed to add the word 'their' to the
definition. For an overview of the negotiating history see: M Joshi, 'Are Eco-Labels Consistent with
World Trade Organization Agreements?'  (2004) 38 Journal of World Trade 69,75.
110 Appellate Body Report WTfDS135/ABfR, EC - Measures Affecting Asbestos and Asbestos
Containing Products, 12 March 2001, paragraphs 66-70. Although the Appellate Body held that the
TBT Agreement was applicable to the French internal regulation banning products containing asbestos
fibres it did not apply the agreement. It did not do so for two reasons. Firstly, completing the analysis
under the TBT would amount to dealing with many issues not adjudicated by the Panel. Secondly,

doing so would require additional facts.
lit Appellate Body  Report WriDS231/ABIR,   European  Communities  -  Trade  Description  of  Sardines,
26 September 2002, paragraph 176.
112

According to the Appellate Body: 'The word "characteristic" has a number of synonyms that are

helpful in understanding the ordinary meaning of that word, in this context. Thus, the "characteristics"
of a product include, in our view, any objectively definable "features", "qualities", "attributes", or other
"distinguishing mark" of a product. Such "characteristics" might relate, inter alia, to a product's
composition, size, shape, colour, texture, hardness, tensile strength, flammability, conductivity, density,

or   viscosity'.   Appellate   Body   Report   WT/DS 135/AB/R,   EC - Measures Affecting Asbestos and
Asbestos Conmining Products, 12 March 2001, paragraph 67.
1 t 3 Appleton, 'The Agreement on Technical Barriers to Trade', 382-383.
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It seems safe to conclude here, in the light of the foregoing - in particular the
intentions of the drafters in the negotiation process of the TBT Agreement - that it is
highly unlikely that the agreement covers restrictions based on production processes
which are not detectable in the final product. Because workers' rights violations114

in the exporting State will not leave a trace in the final product (and are thus not
part of the product characteristics), the TBT Agreement seems not applicable to
domestic regulations that prohibit the sale of products made in violation of such
rights.

Consequently, if Howse and Regan' s view is followed, to the effect that process-
based measures are covered by Article III, such measures will have to be examined
under Article III:4 of the GAIT because that would be the remaining applicable
WTO law. This leaves us with the test in Article III:4 to reveal discrimination.

4.4 The Operationalization of Article III:4 of the GATT

4.4.1 The Determination of Likeness

After the GATT Panel in the US - Tuna case concluded that process-based measures
do not fall within the scope of Article III, it stated that even if it did, the measure at
stake would still not meet the requirements of Article III:4:

Article III:4 calls for a comparison of the treatment of imported luna as a product
with that of domestic tuna as a product. Regulations governing the taking of dolphins
incidental to the taking of tuna could not possibly affect tuna as a product. Article
III:4 therefore obliges the United States to accord treatment to Mexican tuna no less
favourable than that accorded to United States tuna, whether or not the incidental
taking of dolphins by Mexican vessels corresponds to that of United States vessels. 115

Put another way, the Panel found that, since differences in production processes do
not affect product characteristics, domestic dolphin-friendly and foreign dolphin-
unfriendly tuna were considered to be 'like' products. According to the second
criterion of Article III:4, domestic regulations are only permitted if foreign products
are accorded no less favourable treatment than 'like' domestic products. In applying
that condition in the US - Tuna case, the Panel found that, since domestic (US)
dolphin-friendly tuna is treated differently from imported (Mexican) dolphin-
unfriendly tuna, the measure at stake was discriminatory. Thus, even if the US116

measure was covered by Article III it would be in violation of that provision.
Similarly, the Panel US - Malt Beverages in examining the tax measure under
Article III:2 of the GAIT held that differences in the production process that do not

114 See also: Joshi, 'Are Eco-Labels Consistent with World Trade Organization Agreements?'.
1 ' ' GATT Panel Report DS21/R,  US - Restrictions on Imports Of Tuna, 3 September  1991, para. 5.15.
116 Howse and Regan, 'The Product/Process Distinction - An Illusory Basis for Disciplining
"Unilateralism" in Trade Policy',  259.
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affect the nature of the product or the product as such, in this case the size of the
brewery, do not cause 'unlikeness'  of the two products. 117

The Panel's reasoning in these cases was based on the presumption that
physically similar products that differ in their processing histories are 'like'
products. Does this mean that differences in production processes can never lead to
'unlikeness'  if the final products are physically alike? As was shown in section 3.1
the meaning of the 'like products' term depends on the product and the legal

118 rig
provision at issue. It has no fixed meaning. There is, however, a framework for
the determination of 'like products' set out by the Report of the Working Party on
Border Tax Adjustments, adopted by the Contracting Parties  in  1970:

[Tlhe interpretation of the term should be examined on a case-by-case basis. This
would allow a fair assessment in each case of the different elements that constitute a
"similar" product. Some criteria were suggested for determining, on a case-by-case
basis, whether a product is "similar": the product's end-uses in a given market;
consumers' tastes and habits, which change from country to country; the product's

120

properties, nature and quality.

Furthermore, the Panel in Japan - Alcoholic Beverages added the uniform tariff
classification of products as another criterion to these three criteria. In order to121

understand how these criteria are related to each other the EC - Asbestos case might
offer some insights. In this case, France had prohibited the manufacturing, process,
import, export, offer, and sale of products containing asbestos fibres. Canada
claimed that such a measure was inconsistent with Article III:4 of the GATT (which
prohibits discrimination between imported and 'like' domestic products), since
France treated imported products containing asbestos fibres less favourably than
substitutes of national origin which did not contain the asbestos fibres. Thus, the
relevant question in the asbestos case was whether products containing asbestos
fibres and those containing substitute fibres were 'like' products under Article III:4
of the GATT. If the answer was affirmative, then the (imported) products which
contained asbestos fibres could not be treated less favourably than (domestic)

117

GATT Panel Report DS23/R - 3951106,  US -  Measures Affecting Alcoholic and Malt  Beverages, 16
March 1992, paragraph 5.19.
118

See for instance the Asbestos case in which the Appellate Body held that the obligations in Articles
III:2  and  III:4 both apply  to 'like products',  but  that  the  text  of both paragraphs differ. This textual
difference has considerable implications for the meaning of the term 'like products' in these provisions.
Moreover, it held that an assessment of likeness has to be made on a case-by-case basis. Appellate Body
Report  WT/DS 135/AB/R,  EC - Measures Affecting Asbestos and Asbestos Containing Products. 12
March 2001, paragraphs 94-95,101.
119

Appellate Body Report WT/DS8/AB/R, WT/DS 10/AB/R,    WT/DS 11/AB/R,   Japan - Ta.res   on
Alcoholic Beverages,4 October 1996,23.
120

Report of the Working Party on Border Tax· Adjustments, BISD 18S/97, paragraph 18.
    1 GATT Panel Report L/6216 - 34S/83,  Japan   -   Customs Duties, Taxes and Labeling  Prae·ricks  on

/,nponed Wines and Alcoholic Be,·erage, adopted on 10 November 1987, paragraph  5.6.
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122

products containing substitute fibres. If the answer is negative, the products
would be 'unlike' and less favourable treatment of the imported asbestos products
would be allowed. Eventually, the Panel based its 'likeness' analysis only on the
first two of the four general criteria listed; because it had found that the products123

had similar end uses and physical characteristics it did not examine consumers'
behaviour and it held that the differences in tariff classification were not decisive.

In concluding that both products had similar physical characteristics, the Panel
thus did not see the 'dangerousness' of a product as a factor to be considered in the
analysis of 'likeness' under Article III:4. It claimed that if it did so, this would
nullify the effect of Article XX(b) of the GAIT.124 It found that concerns other than
trade, like health, that lead to different treatment of products may only be taken into
account in the analysis under the general exceptions provision (Article XX) and not
in the 'likeness' analysis under Article III. Because of this reasoning the Panel125

has been criticized for focusing on market access rather than on protectionism
126through internal regulations in examining Article III. According to Howse and

Tuerk

[t]he effect of such reasoning was to turn Article HI into a positive duty on WTO
Members to justify all regulations that have a negative impact on market access for
other WTO Members, an outcome at odds with the text and structure of the GA'IT as

127it currently stands.

The Appellate Body seemed to agree when it reversed the Panel's findings and held
that the aim of Article III is not

tol uarantee
market access but to discipline

protectionism in domestic regulations. It decided that in a 'likeness' analysis the
four market-based criteria, which the Panel had only partially applied in the EC -
Asbestos case. should serve as a framework. According to the Appellate Body,

122 Less favourable treatment focuses   on the conditions of competition:    ' A formal difference   in
treatment between imported and like domestic products is thus neither necessary, nor sufficient, to show
a  violation of Article III:4. Whether  or not imported products are treated "less favourably"  than  like

domestic products should be assessed instead by examining whether a measure modifies the conditions
of competition in the relevant market to the detriment of imported products.' Appellate Body Report
WT/D S 161 /AB/R,   WT/DS 169/AB/R, Korea - Measures A#ecting imports of Fresh, Chilled and
Frozen Beef, 11 December 2000, paragraph 137.
123

Appellate Body Report WrIDS135/ABIR, EC - Measures Affecting Asbestos and Asbestos
Containing Products, 12 March 2001, Paragraph  85. The Panel simply repeated the conclusion  it  had
drawn after examining the first criterion under the second criterion (Ibid., paragraph 109).
124 Ibid., paragraph 41.
125

Ibid., paragraph 34.
126 Howse and Tuerk, 'The WTO Impact on Internal Regulations - A Case Study of the Canada - EC
Asbestos Dispute', 288.
127 Ibid.
128

Appellate   Body   Report   WT/DS 135/AB/R,   EC - Measures Nfecting Asbestos and Asbestos
Containing Products, 12 March 2001, paragraph 93.
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[t]hese criteria are, it is well to bear in mind, simply tools to assist in the task of
sorting and examining the relevant evidence. They are neither a treaty-mandated nor
a closed list of criteria that will determine the legal characterization of products.
More important, the adoption of a particular framework to aid in the examination of
evidence does not dissolve the duty or the need to examine. in each case. a/1 of the

129

pertinent evidence.

Although these four criteria are not part of a closed list, the Panels and the
Appellate Body have never deviated from it. 130

Not surprisingly, this approach for the determination of 'likeness' has led to
some criticism. Howse and Regan, for instance, have argued that physical similarity
is not the real issue but the existence of differences between the products that justify
different regulation. 131 Differences in production processes may justify different
regulation at the consumption stage. In their view, the differences in production
processes are relevant because the sale of a product made with the favoured process
encourages the use of this process and the sale of a product made with the
disfavoured process encourages the future use of the disfavoured process.

In the EC - Asbestos appeal the Appellate Body did not criticize the fact that
regulatory purposes had not been examined by the Panel in the determination of
'likeness'. Rather, its critique  on the Panel' s examination of Article  III:4  was  that,
in the application  of  the four criteria  for the determination of 'likeness',  it  had
wrongfully excluded the health risks associated with asbestos in its analysis:

We are very much of the view that evidence relating to the health risks associated
with a product may be pertinent in an examination of"likeness" under Article III:4 of
the GATT 1994. We do not, however, consider that the evidence relating to the
health risks associated with chrysotile asbestos fibres need be examined under a
separate criterion, because we believe that this evidence can be evaluated under the
existing criteria of physical properties, and of consumers' tastes and habits. 132

I 29
Ibid., paragraph 102.

130
See, for instance, Appellate Body Report WT/DS 10/AB/R„ Japan - Tares on Alcoholic Beverages, 4

October     1996,20,    Panel    Report   WT/DS2/R,    United     States    -     Standards    for    Refor,nulated    and

Conventional  Gasoline, 29 January 1996, paragraph 6.8; Appellate Body Report, EC - Measures
Alfecting  Asbestos  and  Asbestos   Containing  Products,  WT/DS135/AB/R,   12  March  2001,  paragraph
101.
131 Howse and Regan, 'The Product/Process Distinction - An Illusory Basis for Disciplining
"Unilateralism" in Trade Policy',  260.
I 32

Appellate    Body    Report    WT/DS 135/AB/R,    EC - Measures Affecting Asbestos and Asbestos
Containing Products, 12 March 2001, paragraph 113. See also: K Nadakavukaren Schefer, 'Stopping
Trade in Conflicts Diamonds: Exploring the Trade and Human Rights Interface with the WTO Waiver
for the Kimberley Process' in T Cottier, J Pauwelyn and E Burgi Bonanomi (eds) Human Rights and
International Trade (Oxford University Press, Oxford 2005), 422.
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Furthermore, the Appellate Body claimed that the four general criteria are
133interrelated. - This seems to imply that consumer behaviour plays an equally

important role as the product's properties in the 'likeness' analysis. It did not say,
however, whether products which have similar physical properties can be considered
'unlike' on the basis of consumer preferences only. In EC - Asbestos, where it
concerned products with different physical properties, it is clear that end-use and
consumers' behaviour will often be influenced by these different physical
characteristics (the toxicity)   of the product.'34 It remains   to   be seen whether
physically similar products which cannot be associated with health risks are indeed
considered to be 'unlike' based on consumer behaviour.135 Yet, for some this fuelled
the argument that consumer behaviour could cause 'unlikeness' of products that have

136similar physical properties. -  If this is accepted, then process-based measures could
be permitted on the basis of consumer preferences. However, it is unclear how big the
share of consumers, who prefer a particular production process, will have to be to
consider it sufficient to change the competitive relationship between physically
identical products. 137 Arguably, quantitative evidence should prove that there  is  a
large majority of consumers which are willing to pay more for products  made  with the
favoured process.

Moreover, to base unlikeness on consumer preferences only would bring about
another risk, especially in areas where consumer preferences seem to be based on

138information from the government.       In the words of Verhoosel,

[a]lthough it seems, a priori, very laudable that such weight is given to consumer
preferences, arguably the closest proxy for cross-price elasticity, the ruling also raises a
major dilemma. It potentially allows a health risk evaluation by the consumer, which is
void of any scientific underpinning, to justify a domestic regulation which specifically

1" Appellate Body Report, EC - Measures Affecting Asbestos and Asbest(}s Containing Products,
WT/DS 135/AB/R, 12 March 2001, paragraph 109.
1 14

Ibid., paragraph 114.
135 Nadakavukaren Schefer, 'Stopping Trade in Conflicts Diamonds: Exploring the Trade and Human
Rights Interface  with the WTO Waiver for the Kimberley Process', 422.
t36 See also: ibid., 422; Appellate Body Report, EC - Measures Affecting Asbestos and Asbestos
Containing Products, WT/DS 135/AB/R, 12 March 2001, paragraph  102.
137

I Apart from the question of whether consumers are actually guided by concerns about the production
process rather  than  by the price  of a product. j   Van den Bossche and others have referred to empirical
evidence that consumers may actually be prepared to pay more for a change of production processes for
animal welfare. See: Van den Bossche and others, Unilateral Measures Addressing Non-Trade
Concerns,64.

1 38  This  is most apparent  when it concerns genetically modified organisms. However, also consumer
preferences for products made without violation of fundamental labour rights may be based on
government information: Under the 2002 Belgian Act for Promoting Socially Responsible Production
the Belgian Head of Government has to take action to raise consumer awareness on their role in the
promotion of socially responsible production.
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and adversely affects imports. 1:his is problematic because consumer behaviour is
naturally exposed to influence by the government.

139

Put another way, in some cases there is a thin line between protectionism and
consumer preferences. Governments can quite easily influence consumers. If,
therefore, this consumer behaviour as 'shaped' by the government rather than by
scientific evidence can serve as a basis for determining unlikeness of products, this
could give States a powerful tool to protect their markets. This risk was acknowledged

by the Panel in EC - Sardines when it observed:

If we were to accept that a WTO Member can "create" consumer expectations and
thereafter find justification   for the trade-restricti ve measure which created those
consumer expectations, we would be endorsing the permissibility of "self-justifying"
regulatory trade barriers. Indeed, the danger is that Members, by shaping consumer
expectations through regulatory intervention in the market, would be able to justify
thereafter the legitimacy of that very same regulatory intervention on the basis of the
governmentally created consumer expectations.

140

Therefore, the Panel in EC - Sardines continued to examine whether the consumer
preferences already existed before the government intervened.141 This boils  down  to
the question of whether the government regulates on the basis of consumer
preferences or whether the regulation influenced consumer preferences.

Summarizing, although in most cases differences in production processes do not
cause unlikeness of products otherwise alike, it seems  that it is not excluded that there
are cases where consumer preferences only may be a solid basis for causing
'unlikeness' of products. However, it is submitted here that in order for this to be the
case there should quantitative evidence that a large majority of consumers are willing
to pay more for products made with the favoured process. As regards the analysis
under Article III:4 of the GAIT, it should be noted that there is another safety valve
that deserves wider attention because it seems to have become the pivotal test to
answer the question of the permissibility of domestic regulations.

139
Verhoosel, National Treatment and WTO Dispute Settlement. Adjudicating the Boundaries of

Regulatory Autonomy, 51.
140 Panel Report WT/DS231/R, EC - Trade Description Of Sardines, 29 May 2002, paragraph 7.127.

Note that it concerned an examination of Article 2.4 of the TBT Agreement. Nevertheless, this does not
seem to change the validity of the argument.
14 1 Ibid., paragraph   1.128: '[T]he European Communities asserted   that   in most Member States  the
consumer expectations allegedly underlying the EC Regulation existed before the EC Regulation
introduced an EC-wide regime.'    See   al so: R Quick   and   C Lau, 'Environmental Motivated   Tax
Distinctions and WTO Law. The European Commission's Green Paper on Integrated Product Pohcy in
Light of the "Like Product-" and "PPM-" Debates' (2003) 6 Journal of International Economic Law
419,433.
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4.4.2 Less Favourable Treatment

If it cannot be proven that consumer preferences are a solid basis for a determination
of unlikeness for the purpose of Article III:4 of the GAIT, an imported carpet woven
by children under the age of eight would be 'like' domestic carpets woven by a
machine. This fact alone, however, would not lead to the conclusion that a process-
based restriction is inconsistent with Article III:4 of the GATT. There is another
requirement in Article III:4 of the GAIT which will have to be met in order to
establish discriminatory treatment of imported products. It concerns an analysis of

142whether imported 'like' products are treated 'less favourably' than domestic ones.
With regard to 'no less favourable treatment', the 1989 GATI' Panel in US -

Section 337 stated the following:

The "no less favourable" treatment requirement [is] an expression of the underlying
principle of equality of treatment of imported products as compared to the treatment
given  (...) to domestic products, under the national treatment standard of Article
III. 143

This is an analysis of whether the importing State denies an effective competitive
144opportunity to foreign products compared to like domestic products. As was

shown, only in exceptional cases do differences in production processes cause
'unlikeness' and for that reason it is often claimed that the 'less favourable treatment'
requirement requires a comparison of the treatment of all foreign 'like' products (e. g.,
all mIla caught in a dolphin-friendly and unfriendly way) with domestic 'like'
products (e. g., all tuna caught in a dolphin-friendly way). In other words, it seems that
if the disfavoured process does not occur in the importing State, this will
automatically lead to a violation of Article III:4 of the GAIT. After all, a comparison
is required between domestic products made with the favoured process (e. g., all
domestically produced carpets which are all made by machines) with foreign 'like'
products (e.g., all carpets including those made by small children). An import
restriction on carpets made by children would then always be 'less favourable'
towards foreign products because imported carpets, unlike domestically produced
carpets, that automatically meet the requirement, are adversely affected by the
restriction. Because of the protectionist 'flavour' of the measure (all domestically
produced carpets meet the requirement), it is tempting to focus on the effects of the
measure. Focusing on quantitative evidence alone, however, could lead to strange
results: if in a country forced labour still occurs, then it would be allowed to ban
products made under similar conditions from other countries as long as a similar
regime applies to domestic products (because it would at the same time adversely

142

See: Appellate Body Report WT/[)5135/AB/R, EC - Measures Affecting Asbestos and Asbestos
Containing Products, 12 March 2001, paragraph 100.
141 GATT Panel Report BISD 365/345, United States - Section 337 of the Tariff Act of 1930, adoBed 7
November 1989, paragraphs 5.11, 5.14.
144

Ibid., paragraph 5.11.
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affect domestic products in a way similar to foreign ones) whereas, if it has dealt
with the problem and such practices no longer occur, the measure would be
perceived as protectionist.

Howse and Regan oppose such an application of the 'less favourable treatment'
criterion and seem to focus more on the conditions of the measure. They illustrate
their view by referring to an example in which a disfavoured process is not entirely
forbidden in the importing country:

Suppose Utopia wishes to discourage dolphin-unsafe tuna fishing but not to prevent it
entirely, so it passes a law saying that dolphin-unsafe tuna, whether domestic or
imported, may be sold at retail only on Thursdays. Assuming for a moment that all
tuna, however caught, is the same ('like') product, what treatment is accorded by this
regime to domestic tuna? The obvious answer is that domestic tuna is accorded a
conditional treatment, as follows: 'If dolphin-safe, sellable any day of the week; if
dolphin-unsafe, sellable only on Thursdays'. But of course this treatment is accorded to
foreign tuna as well, so there is no violation. 145

However, this seems to overlook the fact that this conditional treatment may more
adversely affect foreign products than domestic ones, which also seems to be
prohibited by  Article Ill  of  the  GATT.  In  Dominican  Republic  -   Import  and  Sale  of
Cigarenes, for instance, the Dominican Republic applied a stamp requirement in a
formally equal way to domestic and imported cigarettes. Thus, at first sight, it
seemed that the same conditional treatment was offered to domestic and imported
goods. However, in effect, the measure more adversely modified the conditions of
competition in the marketplace for imported products and therefore it was
considered to be in violation of Article III:4 of the GATI'. 146

4.4.3 Case Law on 'Less Favourable Treatment'

It seems that the test developed in WTO case law to see whether tax measures
covered by Article III:2 are applied 'so as to afford protection to domestic
production'  is also applicable to the 'less favourable treatment' examination of non-
fiscal measures under Article III:4 of the GATY. This test for tax measures as
developed in Japan - Alcoholic Beverages is based on  the  phrase  'so as  to afford
protection to domestic production' of Article III: 1.147 The reason why an
examination of fiscal measures covered by Article III:2 of GATT also requires an
examination under Article III: 1 is not strange considering that Article III:2 second

145 Howse and Regan, 'The Product/Process Distinction - An Illusory Basis for Disciplining
"Unilateralism" in Trade Policy',  259.
146 Appellate Body Report VIT#DS302/ABIR, Dominican Republic - Measures Affecting the
Importation and  Internal  Sale of Cigarettes, 25 April 2005, paragraph 57.
147

GATT Panel Report BISD 34S/83, Japan - Customs Duties, Taxes and Llbelling Practices on
imponed  Wines and Alcoholic Beverages, adopted on 10 November  1987.
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sentence, unlike Article III:4, explicitly refers to Article III: 1. Yet, as the Appellate
Body made clear in Japan - Alcoholic Beverages It.

There is no specific invocation in this First sentence of the general principle in
Article III:1 that admonishes Members of the WTO not to apply measures "so as to
afford protection". This omission must have some meaning. We believe the meaning
is simply that the presence of a protective application need not be established
separately from the specific requirements that are included in the first sentence in
order to show that a tax measure is inconsistent with the general principle set out in
the first sentence. However, this does not mean that the general principle of Article
In: 1 does not apply to this sentence. To the contrary, we believe the first sentence of
Article I[I:2 is, in effect, an application of this general principle.

148

Likewise, the Appellate Body in EC - Asbestos decided that the general principle in
Article III: 1 also applied to Article III:4:

[t]he term "less favourable treatment" [in Article III:4 of the GATT] expresses the
general principle, in Article III: 1, that internal regulations "should not be applied...
so as to afford protection to domestic production". If there is "less favourable
treatment" of the group of "like" importel,Products, there is, conversely, "protection"
of the group of "like" domestic products.

If a measure does place a heavier burden on particular foreign products it does not
necessarily lead to 'less favourable treatment' under Article I[[:4 of the GATT.  It only
does if it can be proven that this heavier burden results from the foreign origin of the
products rather than on the basis of factors unrelated to foreign products. In
Dominican Republic - Cigarettes, for instance, the detrimental effect of a particular
measure on a given imported product resulted from the market share of the importer

150rather than from the foreign origin of the product.

[T]he purpose of Article W "is to ensure that internal measures 'not be applied to
imported or domestic products so as to afford protection to domestic production"'.
Toward this end, Article I[[ obliges Members of the WTO to provide equality of
competitive  conditions for  imported  products  in  relation  to  domestic  products.  "glhe
intention of the drafters of the Agreement was clearly to treat the imported products
in the same way as the like domestic products once they had been cleared through
customs. Otherwise indirect protection could be given". Moreover, it is irrelevant that
"the trade effects" of the tax differential between imported and domestic products, as
reflected in the volumes of imports, are insignificant or even non-existent; Article III

I48

Appellate Body Report WT/DSB/AB/R, Japan - Taxes on Alcoholic Beverages, 4 October 1996,18.
149

Appellate    Body    Report   WT/DS 135/AB/R,    EC - Measures Affecting Asbestos and Asbestos
Containing  Products,  12 March 2001, paragraph  100.
150 Appellate Body Report W"[IDS3021ABIR, Dominican Republic - Measures A#ecting the
importation  and  Internal  Sale  of  Cigarettes, 25  April 2005,  paragradi 96.
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protects expectations not of any particular trade volume but rather of the equal

competitive relationship between imported and domestic products.
151

Accordingly, it seems that the 'less favourable treatment' test of Article III:4 is an
examination of whether a measure provides 'equality of competitive conditions'

f52even if trade effects are non-existent.
Some scholars have claimed that the examination to find de facto discrimination

under Article III:4 is in fact a return to the 'aim and effects' test as developed in the
153'likeness' analysis by some GATT Panels in the 1990s.     This test, which requires an

examination of the aim and effects of a measure, was applied for the first time in US -
Matt Beverages in 1992. In this case the GAIT Panel inter alia had to deal with

154

regulations concerning wine. Mississippi taxed wine on the basis of the  type of grape
it was made from. The effect of the measure was  that a lower tax was imposed on the
type of grapes that were grown by Mississippi vintners. Obviously, in terms of155

effects this measure could easily be perceived as discriminatory because it is more
burdensome for foreign vintners, but a second element was required to establish
protectionism. The challenged measure should have a bona fide regulatory purpose,
something which the US could not give. Thus, when it examined the 'likeness' of156

domestic and foreign wine the Panel decided that Mississippi wine which contained a
'specified variety of grapes' was like foreign wine which did not contain this
'specified variety of grapes' on the basis of the existence of a protectionist aim and
effect. In other words, the aim and effects test was used to determine whether two
products were like.

In United States - Taxes on Automobiles, in which the aim and effects test was
also applied to the 'likeness' analysis, the US argued that the gas guzzler tax which
subjected the sale of uneconomical automobiles to tax was not protectionist but was

157aimed at the conservation of fossil fuels. In the same case the Luxury Tax on the
sale of automobiles above the threshold of $30,000 was challenged. The EC
claimed that both tax measures placed a disprofortionate burden on imported cars.
With regard to the aim test the Panel reasoned:

151

Appellate Body Report WT/DSWAB/R,  japan - Taxes on Alcohn/ic Beverages, 4 October  1996,16
(emphasis added).
152 See  also: GATT Panel Report DS31/R,   United  States - Taxes on Automobiles, 11 October   1994,
paragraph 5.10.
153 Howse and Tuerk, 'The WTO Impact on Internal Regulations - A Case Study of the Canada - EC
Asbestos Dispute',  299.
154 GATT Panel Report DS23/R - 39S/206. US - Measures Affecting Alcoholic and Malt Beverages, 16
March 1992.
155 Ibid., paragraphs 5.23-5.26.
156 In the words of the GATT Panel: 'the United States did not claim any public policy purpose for this
Mississippi tax provision other than to subsidize small local producers' (Ibid., paragraph  5.26).
157 GATT Panel Report DS31/R, United States - Taxes on Automobiles, 11 October  1994,  paragraph
5.24.
158 Ibid., paragraph 5.10.
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A measure could be said to have the aim of affording protection if an analysis of the
circumstances in which it was adopted, in particular an analysis of the instruments
available to the contracting party to achieve the declared domestic policy goal,
demonstrated that a change in competitive opportunities in favour of domestic
products was a desired outcome and not merely an incidental consequence of the
pursuit of a legitimate policy goal.

In applying the aim test to the gas guzzler tax it decided that 'the threshold in the
gas guzzler tax created an incentive in the United States market to purchase more
fuel-efficient automobiles, and that this incentive would normally lead to increased
conservation of fossil fuels'.159 In examining the aim of the Luxury Tax it stated the
following:

In the view of the Panel, the policy objective apparent in the legislation, to raise
revenue from sales of percei ved "luxury" products, was consistent with setting   a
price threshold, and setting it at a level at which only a small proportion of
automobiles sold within the United States market were taxed. The fact that a large
proportion of EC imports (but not necessarily a large proportion of imports from
other countries) was affected by the measure did not demonstrate that the legislation
was aimed at affording protection to domestic automobiles selling for less than

160$30,000.

Furthermore, the Panel argued that the economic efficiency of the measure should not
be considered in the analysis of Article  III of the GATT. This gave the impression that
the aim test was nothing more than to question of whether the US tax measures were a
possible (not necessarily efficient) means to fulfil the stated objective. Subsequently,
the Panel turned to the effects test. Was the effect of the tax measures protectionist?
The Panel noted: 161

A measure could be said to have the effect of affording protection to domestic
production i f it accorded greater competitive opportunities to domestic products than
to imported products. The effect of a measure in terms of trade flows was not
relevant for the purposes of Article III, since a change in the volume or proportion of
imports could be due to many factors other than government measures.

The Panel thus did not go into quantitative evidence that the measure was more
burdensome for foreign producers but held that,

the nature and level of the regulatory distinction made at the threshold of the gas
guzzler measure were consistent with the overall purpose of the measure and did not
appear to create categories of automobiles of inherently foreign or domestic origin.
The  technology  to  manufacture  high fuel  economy  automobiles  (...)  was  not  inherent

159 Ibid., paragraph 5.24.
160

Ibid.,  paragraph 5.12.
161

Ibid. , paragraph 5.10.
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to  the  United  States, nor were  low fuel  economy  automobiles  inherently  of foreign
origin. as the Panel noted from fuel economy figures submitted by the parties. Thus
the fact that EC automobiles bore most of the burden of the tax did not mean that the

162
measure had the effect of affording protection to United States production.

With regard to the Luxury Tax,

[t]he Panel noted that a selling price above $30,000 did not appear from the evidence
to  be  inherent to EC or other foreign automobiles. In particular, no evidence had been
advanced that EC or other foreign automobile manufacturers did not in general have
the design, production, and marketing capabilities to Sell automobiles below the
$30,000 threshold, or that they did not in general produce such models for other
markets. On the contrary, there was evidence that EC automobile manufacturers
produced a wide range of automobiles that, if exported to the United States, could
sell for below $30,000. Some EC and many Japanese and other foreign models were
in fact exported to the United States and sold for below $30,000. Nor had evidence
been advanced that United States manufacturers did not have the capabilities to

163

design, produce and market automobiles costing over $30,000.

The use ofthis inherence criterion led to criticism that the Panel had set the door wide
open to protectionism: 64 It seems that in the view of the Panel a measure would be
protectionist if the production technology was inherent to the exporting country.
According to the Panel the tax measures could not be seen as protectionist if foreign
producers had the capability of producing fuel-efficient or cheaper cars. For the
present study, this would mean that, for example, a ban on the import of carpets made
in forced labour camps would not be protectionist in effect if in the same country
carpets could be made outside the forced labour camps. The mere fact that carpets are
also made outside forced labour camps indicates that foreign producers are capable of
meeting the requirements of the ban. As a result, the production process cannot be
seen as inherent to the exporting country and accordingly the measure banning such
products is not protectionist. In fact, it seems that this would be the logical outcome
for all domestic process-based measures because it is hard to think of examples where
production methods or technologies are limited to national borders. As Mattoo and
Subramanian observe:

[W]hen can it seriously be established, other than for natural or government-mandated
monopolies, that a technology, production or design capability is confined to certain
national borders? Moreover, the fact that foreign producers can make cheap cars need

162
Ibid., paragraph 5.25 (emphasis added).

163
Ibid., paragraph 5.14 (emphasis added).

164 See for instance: JH Snelson, 'Can GATT Article iII Recover from Its Head-On Collision with
United Smtes - Taxes on Automobi/es?' (1996) 5 Minnesota Journal of Global Trade 467; A Mattoo and
A Subramanian, 'Regulatory Autonomy and Multilateral Disciplines' (1998) 1 JIEL 303.
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not alter the fact that their comparative advantage could be in making expensive
165ones.

Has the critique on the aim and effects test led the WTO dispute settlement
mechanism to change the GATT Panels approach? The first WTO case law shows
only an effect test. However, this effect test seems to have become part of the 'less
favourable treatment' analysis rather than a part of the 'likeness' examination. The
Appellate Body in Japan - Alcoholic Bei,emges H stated about the 'affording
protection' analysis that it

is not an issue of intent. It is not necessary for a Panel to sort through the many reasons
legislators and regulators often have for what they do and weigh the relative
significance of those reasons to establish legislative or regulatory intent.  If the measure
is applied to imported or domestic products so as to afford protection to domestic
production, then it does not matter that there may not have been any desire to engage in
protectionism in the minds of the legislators or the regulators who imposed the
measure. It is irrelevant that protectionism was not an intended objective if the
particular tax measure in question is nevertheless, to echo Article III: 1, "app/ied to
imported or domestic products so as to afford protection to domestic production". This
is an issue of how the measure in question is applied.
[W]e believe that an examination in any case of whether dissimilar taxation has been
applied so as to afford protection requires a comprehensive and objective analysis of the
structure and application of the measure in question on domestic as compared to
imported products. We believe it is possible to examine objectively the underlying
criteria used in a particular tax measure, its structure, and its overall application to

166ascertain whether it is applied in a way that affords protection to domestic products.

167This suggests that the aim test has been abandoned. However, in Chile - Taxes on
Alcoholic Beverages, in which a Chilean tax on distilled alcoholic beverages was
challenged, the Panel held that in the examination of the structure and architecture
of the measure the objective as could be deduced from the measure itself could play
an important role. The choice for a particular structure of regulation and the

168

existence of a clear rational relationship (or the lack thereof) with its stated
objective is an important factor to reveal protective application of regulatory
measures. In Chile - Taxes on Alcoholic Beverages the structure of the Chilean tax
system was allegedly discriminatory because of the way the tax brackets were set:

165 Mattoo and Subramanian, 'Regulatory Autonomy and Multilateral Disciplines', 312.
166

Appellate Body Report WT/DSWAB/R, Japan - Taxes on Alcoholic Beverages, 4 October 1996, 29-
30 and 31.
167 RE Hudec, 'Scope for National Regulation. GATT/WTO Constraints on National Regulation:
Requiem for an "Aim and Effects" Test'(1998) 32 The International Lawyer 619, 631.
168

Panel Report WTIDS81/R, Chile - Taxes on Alcoholic Beverages, 11 February 2000, paragraph
7.148.
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Ill practice, therefore, the New Chilean System will operate largely as if there were
only two tax brackets: the first applying a rate of 27 per cent ad valorem which ends
at the point at which most domestic beverages, by volume, are found, and the second
applying a rate of 47 per cent ad valorem which begins at the point at which most

169

imports, by volume, are found.

It thus seems that the structure was considered suspicious based on quantitative
evidence that the particular way the measure was structured (the two tax brackets)
was more burdensome for foreign products:

The cumulative consequence of the New Chilean System is, as the Panel found, that
approximately  75 per cent  of all domestic production  of the distilled alcoholic
beverages at issue will be located in the fiscal category with the lowest tax rate,
whereas approximately  95 per cent  of the directly competitive or substitutable
imported products will be found in the fiscal category subject to the highest tax

i 170rate.

Subsequently, the Panel examined whether this suspicious structure was in fact
necessary for achieving the objectives brought forward by the Chilean government:

In our view, the failure of a measure to conform to its stated objectives may be
indicative of certain aspects of its design structure and architecture. That is, while we
will not examine the stated objective itsel f to determine its legitimacy, it is a relevant
inquiry to examine the relationship between the stated objective and the measure in
question  If a rational relationship between the stated objective and the measure is
lacking this may provide evidence of protective application, which we will take into
consideration along with other factors. 171

This boils down to an examination of whether the tax system can be upheld because
the distinction would make sense in terms of the purpose of the measure. The
Appellate Body confirmed the view of the Panel: 172

[W]e   consider   that a measure' s purposes, objectively manifested   in the design,
architecture and structure of the measure, are intensely pertinent to the task of
evaluating whether or not that measure is applied so as to afford protection to
domestic production (...).
[I]t would be inappropriate, under Article III:2, second sentence, of the GAIT 1994,
to examine whether the tax measure is necessary for achieving its stated objectives or

169
Appellate Body Report WT/DS87/AB/R, Chile - Taxes on Alcoholic Beverages, 13 December  1999,

paragraph 66.
170

Ibid., paragraph 67.
171 Panel Report WT/DS87/R, Chile - Taxes on Alcoholic Bevemges,   11   February 2000, paragraph
1.148.
172

Appellate Body Report WT/DS87/AB/R, Chile - Taxes on Alcoholic Beverages, 13 December 1999,

paragraphs 71-72.
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purposes. The Panel did use the word "necessary- in this part of its reasoning.
Nevertheless, we do not read the Panel Report as showing that the Panel did, in fact,
conduct an examination of whether the measure is necessary to achieve its stated
objectives. It appears to us that the Panel did no more than try to relate the observable
structural features of the measure with its declared purposes, a task that is
unavoidable in appraising the application of the measure as protective or not of
domestic production.

4.4.4 The Application of tile 'Less Favourable Treatment' Test

What would be the expected outcome if the analysis from the Chile - Taxes on
Alcoholic Beverages was applied to non-fiscal measures such as an origin-neutral
import ban in response to basic workers' rights violations that occur in the
exporting State? An example will make this clear. If country A allowed its
producers to use forced labour to make jeans that will be exported to country B,
which does not want to have anything to do which such practices, it seems that the
only possible way for B to achieve this objective would be to ban such products
from its market. If B imposes an ostensibly origin-neutral process-based import ban,
an examination of the structure of the measure and quantitative evidence are
required to find out whether it is protectionist. For an import ban against products
made with labour right violations to be covered by Article III:4 of the GAIT the
disfavoured process should be prohibited in the importing State as well. If this is not
the case, there is no regulation for domestic products comparable to the process-
based import ban against foreign products. Consequently, the ban will be seen as an
import ban covered by Article XI of the GATT rather than an internal regulation
covered by Article III of the GATT.

Even if the disfavoured process is prohibited in the importing country as well
two possible situations can be distinguished: The disfavoured process, although
illegal, is still used or it is no longer used. Arguably, if the disfavoured process is no
longer used (or hardly ever) in the importing country, the detrimental effects on
particular foreign products makes the measure allegedly protectionist. As was made
clear above, detrimental effects for particular foreign products are not sufficient to
reach the conclusion that treatment of foreign products is less favourable compared
to domestic products: if a country still struggles with the problem of forced labour,
it would be allowed to ban products made under similar conditions from other
countries (because it would at the same time adversely affect domestic products in a
similar way as foreign ones) whereas if it has dealt with the problem and such
practices no longer occur the measure would be perceived as protectionist.

But then, what else is needed? As was argued, an examination to the relationship
between the objectives and the structure of the measures should be conducted: does
the particular structure of a measure (in this case a process-based import ban),
which leads to detrimental effects for particular foreign products, reveal that it is
based on origin or on other factors? This seems to require an examination of
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whether the particular structure is a (not necessarily efficient) means to fulfil the
declared objective.

If a ban in response to labour rights violations in the exporting State is adopted
to turn away from these practices, it seems difficult to deny that an import ban on
such products is a means to achieve the stated objective. But if this is accepted,
what will be the consequences? Does this mean that if States claim that they do not
want to have anything to do with certain production processes this would always be
allowed under the GATT? From a theoretical perspective the answer is affirmative,
but again, only to the extent that the measure is origin-neutral and the disfavoured
process cannot be used in the importing country either.

From a theoretical perspective Howse and Regan's arguments all sound very
plausible. There is, however, one problem with their approach and that is its
application. It seems impossible to enforce process-based measures in an origin-
neutral way. How can border officials or salespeople distinguish between products
made with the disfavoured process from the ones made with the favoured process?
This would clarify why the US in both US - Tuna and Shrimp - Turtle banned
products (tuna and shrimp respectively) from countries that had no comparable
governmental policy with regard to dolphin and turtle protection to the US.
Charnovitz refers to such measures as government policy PPM measures, i.e.,
regulations that require the exporting government to adopt a prescribed policy with
regard to production processes. In US - Tuna and Shrimp - Turtle the ban focused173

on a number of countries that had no comparable policy to the US on turtle and
dolphin protection. Howse and Regan would argue that such government policy
PPM measures are nevertheless covered by Article III but that they violate that
provision. Government policy measures are not based on an objective requirement
(e.g., is the carpet made in forced labour camps or is the tuna caught in a dolphin-
friendly way?) but on the basis of the existence of some governmental policy.
Consequently, tuna or shrimp from fishermen that use the prescribed technique will
not be imported if the fishermen's government has no comparable policy as the
importing State on the issue. In this way, the tuna or shrimp from the fishermen that
use the favoured technique will be discriminated against under Article III because
domestic fishermen that use the same technique are allowed to sell on the market to
which the access for the exporting fishermen is denied.

This raises the question of why it was decided in Shrimp - Turtle that Article XI
had been violated instead of Article III of the GATT. Howse and Regan claim that
this decision does not imply that Article III of the GATT was not applicable in this
case. On the contrary, they argue that it was applicable because there was a
comparable policy for the domestic 'like' product but the US simply did not claim
that an internal regulation was concerned. There can be two possible explanations
for this. They thought that process-based measures were not covered by Article III
based on the US - Tuna decision or they did not focus on Article III because the

'73 S Charnovitz, 'The Law of Environmental "PPMs" in the WTO: Debunking the Myth of Illegality'
(2002) 27 Yale Journal of International Law 59.
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measure was origin-based (on the basis of the existence of a particular government
policy) and therefore, even if the measure was covered by Article III, would lead to
a violation of that Article. 174

Although Howse and Regan may be right, there does not seem to be much
reason to abandon the process/product distinction in Article III if the production
process cannot be made detectable in some way. If this could be done the
fishermen's tuna from the example above, unlike the tuna caught with the
disfavoured technique, would get access  to the importing countries' markets.  Onl y
then would the measure be truly origin-neutral. If this cannot be done, there does
not seem to be much reason to hold on to the applicability of Article III of the
GATT to process-based measures.

At this point it should be mentioned that there are, of course, production
processes that do leave their traces in the product itself. This is the case, for
example, with the use of hormones in meat production. However, it seems that the
result of the production process in such a case has become a product characteristic
because hormones are detectable in the meat. Domestic regulations based on this
characteristic would therefore be subject to Article III in any event. It is perhaps
worth recalling here that the present study focuses on trade restrictions in response
to labour rights in the production process. Workers' rights violations are simply not
detectable in the final product. Therefore, Article III seems without value for the
purpose of this study unless the production process can be made detectable in the
final product. This can be done by way of a certification scheme. As a report of the
Organisation for Economic Co-operation and Development (OECD) on process-
based trade measures holds:  'In most cases, the presence or absence of a particular
PPM can only be verified by on-site inspection, monitoring and certification of the

175production process in the exporting country'.

5 MAKING THE PRODUCTION PROCESS DETECTABLE: CERTIFICATION SCHEMES

There are different types of certification schemes. For present purposes, the
mandatory certification scheme is the most important one because it is the only way
for governments to ban products made in way that violates fundamental labour
rights. Yet, in the following sections, other types will also be briefly discussed in
order to provide a good insight into the different types of certification schemes and
to determine which schemes are subject to the TBT Agreement and/or the GATT. 176

174 See also: Howse and Regan, 'The Product/Process Distinction - An Illusory Basis for Disciplining
"Unilateralism" in Trade Policy'.
175 Organisation for Economic Co-operation and Development, Processes and Production Methods
(PPMs): Conceptual Framework and Considerations on the Use of PPM-based Trade Measures,
OCDE/GD(97)137, Paris 1997,31.
176 Labelling schemes do not involve quotas and therefore the MFN and national treatment obligations
are the only relevant obligations that will have to be met under the GATT. See: EP Bartenhagen, 'The
Intersection of Trade and the Environment: An Examination of the Impact of the TBT Agreement on
Ecolabeling Programs'  (1998) 17 Virginia Environmental Law Journal  51,  65.
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The main difference between the TBT and the GATT is the scope of the two
agreements: whereas the GATT only seems to be applicable to mandatory
government regulations and government-sponsored voluntary schemes, the TBT

177also seems to cover voluntary standards and conformity assessment procedures.     It
should nevertheless be stressed from the outset that there is little case law on the
TBT Agreement and therefore it will not be easy to reach conclusions on the scope
and the substance of the obligations in this Agreement.

5.1 Voluntary Certification Schemes

Voluntary certification schemes leave the producers the choice of whether or not to
apply for a label. Products that do not meet the labelling requirements can still be
imported. This is different with mandatory labelling schemes: products that do not
meet the labelling requirements do not gain market access. An example of a
voluntary labelling scheme is that of the Forest Stewardship Council (FSC). The
FSC accredits certification bodies to certify forest operations or manufacturers that
comply with its standards and requirements. Of particular relevance is the fact that
voluntary labelling schemes exist that require the production process to be in
conformity with fundamental labour rights. Rugmark for instance, allows
manufacturers to attach the Rugmark label to carpets and rugs if the manufacturers
have acquired a certificate stating that they do not use child labour in the production
process. Another example is Social Accountability International (SAD. This
organisation has developed SA8000 (Social Accountability 8000) - a voluntary
standard for workplaces, based on ILO and UN conventions. A third example in178

this field, which - unlike the previous examples - is government-sponsored, is the
2002 Belgian Act for promoting socially responsible production. Under this Act,179

a voluntary government-sponsored labelling programme was established, whereby
companies can apply for a label for products of which the whole production chain is
in conformity with certain fundamental labour rights (the prohibition of forced
labour, the freedom of association, the right to organise and bargain collectively,
non-discrimination in respect of employment and occupation, equal remuneration
for men and women, and avoidance of the worst forms of child labour and products
made by children under a minimum age). It is questionable, however, whether this
system is allowed under WTO law. A number of WTO Members have actually
officially protested against the Belgian Act because non-labelled products could
suffer marketing disadvantages depending on consumer preferences.

A textual interpretation of the TBT Agreement seems to confirm that process-
based mandatory and voluntary labelling programmes are covered by this

177 MM Du, 'Domestic Regulatory Autonomy under the TBT Agreement: From Non-discrimination to
Harmonization' (2007) 6 Chinese Journal of International Law 269,279.
178 On 31 December 2007, 1580 facilities had received the SA8000 certificate. See:
<http://www. saasaccreditation.org/certfacilitieslist.htm >(accessed on 22 May 2008).
179 Wet ter Bevordering van Sociaal Verantwoorde Productie, 27 February 2002.
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180
Agreement; it holds that technical regulations and domestic standards to which
the TBT agreement applies include 'packaging, marking or labelling requirements
as they apply to a product, process or production method'. A voluntary labelling
scheme is not mandatory and therefore should be seen as a domestic standard under
the TBT Agreement. The rules applicable to standards can be found in the Code of
Good Practice for the Presentation, Adoption and Application of Standards:81  'rhis
code mirrors some of the obligations dealing with technical regulations; it requires

standardizini
bodies to comply  with  the MEN treatment and national treatment

obligations:     Moreover, it holds that standards should  not be developed  with  a
view to raising 'unnecessary obstacles to trade'. These obligations  are not binding
for non-governmental bodies unless they have accepted them previously. Yet,
according to Article 4.1 of the TBT Agreement, WTO Members

shall take such reasonable measures as may be available to them to ensure that local
government and non-governmental standardizing bodies within their territories, as
well as regional standardizing bodies of which they or one or more bodies within
their territories are Members, accept and comply with this Code of Good Practice. 183

Annex 1 to the TBT defines 'non-governmental body' as a body which has 'legal
power to enforce technical regulations'. Since privately sponsored standardizing
bodies, such as SAI and Rugmark, do not have legal power to enforce technical
regulations, the TBT Agreement does not require WTO Members to make sure that
these voluntary, privately sponsored standardizing bodies comply with the Code of
Good Practice. The rejection of a proposal of Canada to extend the coverage of the
TBT Agreement to voluntary eco-labelling schemes by a majority of countries in
the TBT Committee    in    1996 may provide additional evidence that voluntary

184labelling schemes are not subject to the TBT Agreement. Moreover, privately
185sponsored voluntary labelling schemes are not subject to the GATT.

This may be different with government-sponsored voluntary labelling schemes
such as the 2002 Belgian Act and the Israeli labelling scheme on kosher food. 186 In
US - Tuna L Mexico challenged a government-sponsored voluntary labelling
scheme. The Dolphin Protection Consumer Information Act (DPCIA) created a

180 This is relevant because, if the GATT and the TBT Agreement both apply to a measure, it will first
have  to  be  examined  under  the  TBT  Agreement.   See:   Panel  Report  WT/DS 135/R,  EC - Measures
Affecting Asbestos and Asbestos  Containing Products, 18 September 2000, paragraph 8.16.
181 Annex 3 to the TBT Agreement.
182 Paragraph D.
1 *3 Emphasis added
184 C Lopez-Hurtado, 'Social Labelling and WTO Law' (2002) 5 Journal of International Economic
Law 719,737.
185 Ibid., 738.
186 See Canada - Autos for proof that the government can be held responsible for conduct of private
parties under Article II1:4 of the GATT if a nexus between the action of the government and the private
party exists. It can easily be argued that sponsoring of its activities can be seen as such a nexus. See:
Panel Report WTIDS139IR, Canada - Certain Measures Afecting the Automotive Industry, 11
February 2000, paragraphs 10.106-10.107.
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labelling standard on the way tuna is caught. Tuna could only include the 'dolphin
safe'  label if it was harvested in a manner that was not harmful to dolphins. The Act
was voluntary because tuna that did not include a label was still admitted to the
market. Mexico challenged the Act because it claimed that, because it was a country
that fished in the Eastern Tropical Pacific (ETP) Ocean (which is the geographical
area to which the requirements of the DCPIA are applicable), it was discriminated
against under Article I of the GAIT. The GAIT Panel held that the labelled and
non-labelled products could be sold freely, and

[a]ny advantage which might possibly result from access to this label depends on the
"

free choice by consumers to give preference to tuna carrying the "Dolphin Safe

label. The labelling provisions therefore did not make the right to sell tuna or tuna
products, nor the access to a government-conferred advantage affecting the sale of
tuna or tuna products, conditional upon the use of tuna harvesting methods. The only
issue before the Panel was therefore whether the provisions of the DPCIA governing
the right of access to the label met the requirements of Article I: l.  (...)
The labelling regulations governing tuna caught   in   the   ETP ( . . . ) applied   to   all
countries whose vessels fished in this geographical area and thus did not distinguish
between products originating in Mexico and products originating in other
countries. 187

Although the Panel did not examine the Act under Article III:4 of the GATT, the
beginning of the above-quoted passage suggests that a governmental or
government-sponsored voluntary labelling scheme, even if they may have an188

unfavourable effect for products of foreign origin, should be seen as the result of
consumer preferences, to the extent that the scheme is not applied in a
discriminatory manner (i.e., violates the ME\I or national treatment obligations).
The application of the scheme is important, because that system is the basis for the
preference for labelled products. Thus, if that system is applied to change the
competitive conditions to the detriment of foreign products, it violates Article III:4.
This is the case, for instance, if the scheme is applied in such a way that domestic
fishermen do not have to meet the requirements in order to acquire the label in a
similar way as foreign fishermen. With regard to the 2002 Belgian Act on Socially
Responsible Production, there is a similar aspect which makes the application of the
scheme suspect of de facto discrimination. Pursuant to Article 7 of that Act, the
Belgian Head of Government has to take action to raise consumer awareness on
their role in the promotion of socially responsible production. It has been argued,
however, that this factor does not change the competitive conditions in favour of

187
GATT Panel Report DS21/R, United States - Restrictions on Import of Tuna, 3 September 1991,

paragraphs 5.42-5.43.
188 It is important to stress that the GATT Panel held that such schemes do not make market access
conditional upon the use of a particular production process. This suggests that the outcome will be
different if it would have to examine mandatory labelling schemes because, in such schemes, market
access is dependent upon the production process.
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domestic products because it leads to disadvantages for domestic products that have
not acquired the label as well. 189

Finally, it is worth stressing that the GATT Panel in US - Tuna / seemed to
emphasize the importance of the fact that labelled and non-labelled products can be
sold freely for their conclusion that any detrimental effect on foreign products is the
result of consumer preferences if the scheme is applied in a non-discriminatory
way. Does this mean that evidence of detrimental effects on foreign products
resulting from mandatory labelling schemes will automatically lead to the
conclusion that they violate the GATT and/or the TBT Agreement? This aspect will
be addressed in more detail below.

5.2 Mandatory Certification Schemes

5.2.1  Unilateral Mandatory Schemes

Sometimes the objection against certain products or production methods is too
serious to leave it to consumers through voluntary labelling schemes. For example,
the OECD report points out that 'although some five per cent of traded timber is
now voluntarily labelled as being sustainably-produced, mandatory environmental
labels are often advocated for all timber due to the seriousness of deforestation:wo
Likewise, legislation in Israel suggests that it is considered important for meat to be
kosher in that country. To that end, it has a Meat and Meat Products Import Law,
which prohibits the import of meat or meat products that do not have a kosher
certificate. If a foreign producer wants to acquire a kosher label for its meat product,
it will have to apply for a kosher certificate which is issued by the Chief Rabbinate.

A textual interpretation of the TBT Agreement seems to confirm that process-
191based mandatory labelling programmes are covered by this agreement. It holds

that technical regulations include 'packaging, marking or labelling requirements as
they apply to a product, process or production method'. There are great similarities
between the GAIT and the TBT. The TBT Agreement also contains the MFN
treatment and national treatment obligations. Thus, the labelling scheme should not
be applied in favour of domestic products or in favour of products from other
countries. Because the non-discrimination provisions in the TBT are a logical
extension of those in the GA'IT, it can well be maintained that the case law on

189
Lopez-Hurtado,

' Social Labelling and WTO  Law',  742.
190 Organisation for Economic Co-operation and Development, Processes and Production Methods
(PPMs): Conceptual Framework and Considerations on the Use of PPM-based Trade Measures,
OCDE/GD(97)137, Paris 1997,42.
191 This is relevant because, if the GATT and the TBT Agreement both apply to a measure, it will first
have to be examined under the TBT Agreement. See: Panel Report WT/DS1354 EC - Measures
Affecting  Asbestos and Asbestos  Containing  Products, 1%  September 2000.paragraph 8.16.
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'likeness' in the GA'IT may provide guidance on the interpretation of the same term
in the TBT. 192

Even if a mandatory labelling scheme is applied in a non-discriminatory manner,
it may still be in violation of the TBT Agreement, because the measure will still
have to be examined under Article 2.2 TBT Agreement. This provision requires that
a technical regulation should not be 'prepared, adopted or applied with a view to or
with the effect of creating unnecessary obstacles to international trade'. In order for
technical regulations not to be seen as creating unnecessary obstacles to trade under
Article 2.2 of the TBT, the measure should not be more trade-restrictive than
necessary taking into account the importance of the objective and in particular the
risks that non-fulfilment would create. Most  likely, the extent of the margin  of193

appreciation will be largely dependent upon the importance of the value the
measure protects. In other words, the more important the objective of the194

labelling scheme, the more easily it will be accepted as a necessary obstacle to
trade. It is difficult to predict whether a Panel will perceive an objective such as a
country's wish to dissociate itself from a particular government to be important
enough.

However, pursuant to Article 2.5 of the TBT Agreement, the necessity test of
Article 2.2 TBT is automatically met if the regulation is based on a legitimate
objective and is in accordance with an international standard. However, technical
regulations that are based on international standards and are based on any of the
legitimate objectives set out in Article 2.2 are presumed not to create 'unnecessary
obstacles to international trade'. These legitimate objectives include 'inter195

alia: national   security  requirements; the  prevention  of  deceptive  practices;
protection of human health or safety, animal or plant life or health, or the
environment. The term ' inter  alia' in Article 2.2 is commonly understood as.196

197evidence for the list of legitimate objectives as being non-exhaustive. The

192 Du, 'Domestic Regulatory Autonomy under the TBT Agreement: From Non-discrimination to
Harmonization', 278.
193 Article  2.2 TBT; Delimatsi s, 'Determining the Necessity of Domestic Regulations in Services.  The
Best is Yet to Come'. 379.
194

Du, 'Domestic Regulatory Autonomy under the TBT Agreement: From Non-discrimination to
Harmonization',    306.    See    also: AA Ostrovsky, 'The European Commission' s Regulations    fur
Genetically Modified Organisms and the Current WTO Dispute - Human Health or Environmental
Measures? Why the Deliberate Release Directive is More Appropriately Adjudicated in the WTO under
the TBT Agreement' (2004), 15 Colorado Journal of International Environmental Law and Policy 209,
229. It is the challenging Member who has to show that the measure under scrutiny is not the least
restrictive to trade. Under Article XX of the GATT, it is the defending Member who has to show that
the measure is necessary to achieve the stated objective.
195 Article 2.5 of the TBT Agreement holds in relevant part: 'Whenever a technical regulation is
prepared, adopted or applied for one of the legitimate objectives explicitly mentioned in paragraph 2,
and is in accordance with relevant international standards, it shall be rebuttably presumed not to create
an unnecessary obstacle to international trade.'
196 Article 2.2 TBT.
197

Appellate Body  Report  WrfDS2311 ABIR,  European  Communities  -  Trade  Description  of  Sardines,
26 September 2002, paragraph 286.

59



Chapter 1

objectives that are stipulated in the list of Article 2.2 are perceived as legitimate, so,
if it can be accepted that a ban on products without a label that says that they are not
made in a way that violates fundamental labour rights is raised in order to prevent a
deceptive practice, the goal seems legitimate. However, it is doubtful whether198

this particular legitimate objective can be used for this purpose, especially so
because it would require the measure to be taken to prevent deceptive practices in
the exporting countries. It is unclear whether Article 2.2 can be applied
extraterritorially because generally the purpose of domestic regulations is to

199regulate the market of the importing State. The legitimacy of any other objective
which may be brought forward to protect values in the importing State, such as a
country's wish to dissociate itself from these practices, is not part of the list of
legitimate objectives and consequently will have to be deemed legitimate by the
WTO judiciary.200 It is unclear what requirements they will use if they have to
decide on the question of whether a particular objective is legitimate.20' In EC -
Sardines, both parties to the dispute agreed that the EC goals that were not
stipulated in the list of Article 2.2 of the TBT Agreement were legitimate and
therefore the Panel did not have to deal with the issue. 2()2

In this light, it is not a surprise that some have argued that international
standards referred to in the TBT Agreement may also include human rights.203

Unlike the SPS Agreement, which limits applicable international standards to three
standardization bodies,204 the TBT does not limit the standardization bodies that can
develop standards for the purposes of Article 2.5. This means that every

205

international standard developed by an international body whose Membership is
open to the relevant bodies of all WTO Members (even if the WTO Members in a
dispute have not joined the body) can serve as a basis for conformity of technical

2()6regulations with the necessity test of the TBT Agreement. It should nevertheless

198 This particular objective allows governments to require information about products so as to prevent
fraudulent or misleading practices. See: NLW Wilson, 'Clarifying the Alphabet Soup of the TBT and
the SPS in the WTO' (2003) 8 Drake Journal of Agricultural Law 703,709.
199 See also: Ibid.
20) Delimatsis, 'Determining the Necessity of Domestic Regulations in Services. The Best is Yet to
Come', 379.
201 Delimatsis holds that this task 'appears to be fairly sweepi ng at the present stage of integration in the
WTO'. Ibid.
202

Panel Report WT/DS231/R, European Communities - Trade  Description of Sardines, 29 May 2002,
paragraph 7.122.

Pauwelyn, 'Human Rights in WTO Dispute Settlement', 224-229; Lopez-Hurtado, 'Social Labelling
and WTO Law'
204 Annex A paragraph 3 to the SPS Agreement refers to those developed by the Codex Alimentarius
Commission, the International Office of Epizootics or the International Plant Protection Convention.
205 Annex   1.4  to  the TBT Agreement defines 'international  body'   as a '[b]ody or system whose
Membership is open to the relevant bodies of at least all Members.'
206 This may lead to the existence of multiple international standards in a particular area made within
different bodies. In such a case, the regulating Member may choose the standard it wants to base its
regulations on. See: Du, 'Domestic Regulatory Autonomy under the TBT Agreement: From Non-
discrimination to Harmonization', 297.
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be stressed that the international standards that can be applied under the TBT
Agreement are only those developed by governmental or semi-private bodies.
Therefore, technical regulations based on standards such as SA8000 (Social
Accountability 8000) - a voluntary standard for workplaces, based on ILO and UN
Conventions - developed by Social Accountability International (SAI), which is a
private standardization body, cannot serve as a basis for TBT compliance under
Article 2.5.207

Some have argued that human rights, on the other hand, may be seen as
international standards. Thus, if WTO Members were to set up a mandatory208

labelling scheme (i.e., a technical regulation covered by the TBT Agreement) which
requires compliance with fundamental labour rights it could be presumed to be in
conformity with the necessity test of the TBT Agreement if these labour rights are
seen as international standards and if it is based on a legitimate objective. It is
unclear how a Panel would decide on these issues. Moreover, even if a measure
could be found to be in conformity with the TBT Agreement, it is difficult to predict
how a Panel would deal with the relationship between the GATT and the TBT. It
may still have to examine the measure under the GAIT. What is clear is that, if the
measure would lead to a violation of the TBT Agreement, a Panel may decide not to
proceed with the examination of the measure under the substantive provisions of the
GATT for reasons of judicial economy. If the scheme would be considered to209

violate the GATT and/or the TBT Agreement, it may still be justified under Article
XX of the GA'IT.  In that case, TBT consistency may assist in determining whether
a measure is necessary under Article XX of the GATI'. 210

A more troublesome aspect lies in the feasibility of mandatory labelling schemes
in order to ban products made in violation of labour rights. If Member A, for
instance, does not want to import products made by children under seven and
decides to set up a mandatory labelling scheme which requires all products to carry
a label in order to gain market access, it will potentially have to verify all products
in the world. If it is unable to do this, the application of the scheme violates the
MFN treatment or national treatment obligations. This may be different if only one
product would be concerned. Israel, for instance, prohibits the import of meat or
meat products that do not have a kosher certificate. Although it may still prove to be

211difficult to apply this scheme to all meat producers in a non-discriminatory way,

207 Pursuant to Annex  1.8 to the TBT Agreement, only standards developed by bodies (including  non-
governmental ones) which have legal power to enforce a technical regulation can be taken into account
as international standards. On 31 December 2007,1580 facilities had received the SA8000 certificate.
See: <http://www.saasaccreditation.org/certfacilitieslist.htm> (accessed on 22 May 2008).
208 Pauwelyn, 'Human Rights in WTO Dispute Settlement', 224-229.
2{19

Panel Report WT/DS231/R, European Communities - Trade Description of Sardines, 29 'May 2002,

paragraphs 7.147-7.152.
ho Marceau and Trachtman, 'The Technical Barriers to Trade Agreement, The Sanitary and
Phytosanitary Measures Agreement, and the General Agreement on Tariffs and Trade. A map of the
World Trade Organization Law of Domestic Regulation of Goods',  878.
211 It should be noted here that Israel allows domestic production of non-kosher products like pork,
shellfish, and non-kosher beef, which suggests a violation of the national treatment obligation.
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it seems more feasible to verify only meat products rather than all products that are
produced abroad. A good option to solve this problem is to set up a system of
mutual recognition of certification and conformity assessment procedures.

5.2.2 Mandatory Schemes Based on Mutual Recognition

A greater step to further hat:monization is a system of mutual recognition of
212certification and conformity assessment procedures. As the OECD observed,

'[a]greement among relevant countries on verification and certification systems and
mutual recognition of such systems could pave the way to greater feasibility of
PPM-related trade restrictions. Mutual recognition means that if a label is,213

granted in one country, it is considered to meet the requirements for obtaining a
label in another country. A great advantage of such a system is that it avoids the
costs of reproducing conformity assessment procedures in every country. The
difficulty with such a system is that, in practice, mutual recognition between certain
Members will often result in different treatment of products from third Members,
which suggests a prima facie violation of the Most-Favoured-Nation treatment
obligation under Article  1.1  of the TBT Agreement.

214

This can be illustrated by referring to a well-known example of a system of
mutual recognition: The Kimberley Process Certification Scheme (KPCS)
concerning trade in conflict diamonds. 215 Under this Scheme, it is recognized

that the trade in conflict diamonds is a matter of serious international concern, which
can be directly linked to the fuelling of armed conflict, the activities of rebel
movements aimed at undermining or overthrowing legitimate governments, and the
illicit traffic in, and proliferation of, armaments, especially small arms and light
weapons.

It is further acknowledged that, since conflicts financed by the trade in conflict
diamonds can be characterized by gross and systematic human rights violations,
States must restrict the import of those conflict diamonds in order to end human

212 Du, 'Domestic Regulatory Autonomy under the TBT Agreement: From Non-discrimination to
Harmonization', 277.
213 Organisation for Economic Co-operation and Development, Processes and Production Methods
(PPMs). Conceptual Framework and Considerations on the Use of PPM-based Trade Measures,31.
214

It is questionable what should be compared; according to Du, no discrimination may occur between
products from countries that have equivalent technical regulations. In this view, not allowing products
from Members which do not have similar technical regulations is allowed. Du, 'Domestic Regulatory
Autonomy under the TBT Agreement: From Non-discrimination to Harmonization', 289.
215 Section I of the KPCS defines conflict diamonds as 'rough diamonds used by rebel movements or
their allies to finance conflict aimed at undermining legitimate governments, as described in relevant
United Nations Security Council (UNSC) resolutions insofar as they remain in effect, or in other similar
UNSC resolutions which may be adopted in the future, and as understood and recognised in United
Nations General Assembly (UNGA) Resolution 55/56, or in other similar UNGA resolutions which
may be adopted in future'.
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216suffering.   The idea is that all participants develop a certificate meeting certain
minimum requirements to accompany shipments of

rouRh
diamonds to ensure the

importing country that they are not conflict diamonds. To this end, participants
will have to set up a system of internal controls (an importing and exporting

718authority): Participants that produce diamonds 'are encouraged to ensure that all
diamond mines are licensed and to allow only those mines so licensed to mine
diamonds'. Each shipment of rough diamonds should be accompanied by a

219

certificate that they are not conflict diamonds. If such a certificate is lacking or the
shipment comes from a non-participant, the importing participants should not let the
shipment in. As was said, this suggests a prima facie violation of the Most-
Favoured-Nation treatment obligation. This primafacie violation cannot be justified
by referring to international law since such a scheme only has legal effect towards
participants that have voluntarily agreed to it. In this sense, the KPCS should be
seen as a modification of the GATT. The Vienna Convention on the Law of
Treaties holds that inter se modifications of agreements between some parties
cannot affect third parties to that agreement. In other words, the modification220

agreement has no legal force for WTO Members that are not participants in the
KPCS. Therefore, some WTO Members were afraid that the ban against diamonds
from non-participants violated WTO law.

The result of this fear was that the participants in the scheme applied for a WTO
221waiver. This waiver was adopted by a General Council decision of 15 May

2003.222 It states, inter alia, that participants in the Kimberley Process Certification
Scheme are permitted to prohibit the import of rough diamonds from non-
participants in the Kimberley Process Certification Scheme consistent with the
Kimberley Process Certification Scheme    as    of    1 January 2003 until
31 December 2006. There has been much debate on the question of whether it223

was in fact necessary to adopt such a waiver because the restriction against non-

216 Nadakavukaren Schefer, 'Stopping Trade in Conflicts Diamonds: Exploring the Trade and Human

Rights Interface  with the WTO Waiver for the Kimberley Process', 412.
217

Section II(a) KPCS.
218

Section IV(b) KPCS.
219 Annex 2(9) KPCS.
220 Articles 41 and 58 of the Vienna Convention. See also: Pauwelyn, Conflict of Norms in Public
International Inw, 316.
221 The US and Canada applied for this Waiver because they only wanted to participate in the
Kimberley process if it was WTO-compatible. Nadakavukaren Schefer, 'Stopping Trade in Conflicts
Diamonds: Exploring the Trade and Human Rights Interface with the WTO Waiver for the Kimberley
Process', 394.
1,1--- Waiver Concerning Kimberly Process Certification Scheme for Rough Diamonds, WTAJ518,  27
May 2003.
223 Nadakavukaren Schefer, 'Stopping Trade in Conflicts Diamonds: Exploring the Trade and Human
Rights Interface with the WTO Waiver for the Kimberley Process'.
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participants could be allowed under the GATT exception clauses or the TBT
224

Agreement.
It seems to be of particular relevance to the purposes of the present chapter that

the application for a waiver for trade with non-participants in the KPCS only
suggests that trade restrictions against participants (e.g., an import restriction on a
shipment of rou411 diamonds that does not come with a certificate) are allowed
under WTO law.--5 This seems to confirm that labelling schemes based on mutual
recognition are in conformity with the TBT and the GATT, either because they are
permitted under these agreements or, if this is not accepted, because they should be
seen as a modification of the WTO obligations of the participants under these

agreements.
This raises the question of whether a similar certification scheme can be set up to

restrict trade in products made in violation of basic workers' rights. It may be more
226troublesome to set up such a scheme: apart from the costs that it may entail,

political consensus amongst all WTO Members may be a bridge too far at this
point, given the controversy surrounding the debate on the inclusion of a social
clause in WTO law. Even if such a scheme can be set up between some WTO227

Members,228 it cannot be effective unless it includes import bans against non-
participants analogously to the Kimberley Scheme. This may cause difficulties
because such bans against non-participants are likely to be in violation of WTO law.
This will not be problematic if a waiver can be adopted, but in contrast to the
Kimberley waiver, it is unlikely that unanimous support for a waiver in this area can
be achieved.

6 CONCLUSIONS

It was shown in the present chapter that the WTO Dispute settlement mechanism is
a rather unique mechanism in the international legal order. Its jurisdiction is
compulsory and limited to claims under the covered agreements. Another unique
feature is that its rulings are binding unless all Members of the Dispute Settlement
Body vote against it. This judicial character, however, may result in States invoking
all possible defences under WTO and non-WTO law if an import ban adopted in
response to violation of labour rights in the exporting State is challenged. Before
these defences can be invoked, a prior violation of any of the substantive

224J Pauwelyn, 'WTO Compassion or Superiority Complex? What to Make of the WTO Waiver for
"Conflict Diamonds'" (2003) 24 Michigan Journal of International Law  1177.
225 On this matter, see: Ibid.
226

Organisation for Economic Co-operation and Development, Processes and Production Methods
(PPMs):  Conceptual  Framework and Considerations on the Use of PPM-based Trade Measures, 31.
227 Note that Barry and Reddy argue that there are reasons to assume that a linkage system could benefit
developing countries. See: C Barry and S Reddy, 'International Trade and Labor Standards: A Proposal
for Linkage' (2006) 39 Cornell International Law Journal 545,620.
228 This is proposed by Barry and Reddy. In this way it can ultimately develop in a system that all WTO
Members enter. Ibid., 627.
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obligations under the GATT should be established. Therefore, the question was
raised to what extent WTO law allows States to deny access of products made in
violation of workers' rights to their markets. In other words, to what extent have
States that are bound by the WTO agreements given up their sovereign right to
determine what can and what cannot be imported? This was demonstrated by
referring to three different types of bans that can be imposed in response to labour
rights violations in the exporting State. The first was a total ban on all products
from the country where the violations take place. The second was a ban on all
products from a country of which most but not all products are produced with the
disfavoured process (for instance, all carpets because the carpet industry is
notorious for bad labour conditions). The third was a ban on all products that are
produced with the disfavoured process (for instance, an import ban on carpets made
in forced labour camps).

The most important principle underlying WTO law is non-discrimination.
Article I of the GATT contains the Most Favoured Nation principle, which means
that WTO Members are not allowed to discriminate between the 'like' products
from different Members. This raised the question of whether labour rights violations
in the production process could cause a physically identical product to be
considered 'unlike' a product made without such violations. If this is the case, both
products would be different and can therefore be treated differently upon
importation. Although it is accepted that it is not a closed list of criteria, the Panels
and the Appellate Body have always applied four criteria in their 'likeness'
analysis. It concerns the product' s   end uses, consumers' tastes and habits,   the
product' s properties, nature and quality and uniform tariff classification. Because
the Appellate Body in EC - Asbestos made it clear that these criteria are interrelated,
it fuelled the argument that consumer preferences could make two physically
similar products 'unlike'.  When it concerns products associated with health risks,
such as asbestos,  it is clear that consumer behaviour and end-use are actually
influenced by the physical characteristic (the toxicity) of the product. It is still
undecided whether two products that are physically identical could be considered
'unlike' based on consumer preferences alone. It was submitted here that, although
in most cases differences in production processes do not cause unlikeness of products
otherwise alike, it is not excluded that if quantitative evidence shows that a large
majority of consumers is willing to pay more for products made with the favoured
process, this may change the competitive relationship between two products
otherwise alike. However, such situations would be very rare.

For the test under Article I of the GATT (the MFN principle) this would mean
that, because a cari)et made in a forced labour camp in country A is considered
'unlike' a carpet from country B that is made by machines, a ban on carpets from
country A would not violate Article   I: 1   of  the   GATT.   When such quantitative
evidence does not exist, however, the two carpets would be 'like' and different
treatment of the two products will lead to a violation of Article I: 1  of the GATT. In
other words, this would mean that an import ban of the first or second type would
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violate Article I of the GAIT if physically identical products from another Member
do get access. Moreover, because a total ban (on all products or specific products) is
equivalent to a zero quota, bans of the first and second type also seem to violate
Article XI of the GAIT, which prohibits quota-

The third type of bans is apparently origin-neutral process-based import bans.
They do not seem to be based on origin but on different conditions which may
justify different regulation. Such import bans may be covered by Article III of the
GATT, which prohibits discrimination in internal regulations, or by Article XI of
the GAIT, which prohibits quantitative restrictions. They may be covered by
Article III if a similar domestic measure is imposed on the 'like' domestic goods. If
this is not the case then the import ban is covered by Article XI of the GAIT. Thus,
if producers in the importing country are not allowed to violate labour rights in the
production process or if the sale of such products is prohibited then import
prohibitions against foreign products made under similar conditions may be seen as
internal regulations. Such regulations are allowed under WTO law as long as they
are not discriminatory against similar foreign products. Nevertheless, it is widely
thought that import bans based on the way a product is produced are covered by
Article XI of the GAIT rather than Article III. Theoretically, there seems to be only
one argument convincing enough to distinguish between measures based on
products characteristics and production processes regarding the coverage of Article
III. It concerns the risk that States may be provided with more tools to protect their
domestic markets. However, it was demonstrated that the risk of abuse is not
enough reason to consider process-based measures as presumptively GAIT-illegal.
Taking into account that such a risk of abuse already exists for measures based on
detectable product characteristics, it seems hard to maintain this view. Although the
TBT Agreement does not seem to be applicable to measures based on production
processes that do not leave a trace in the final product, the 'less favourable
treatment'  test of Article III:4 could reveal protectionism in process-based measures

just as it does for product-based measures.
However, abandoning the process/production distinction in Article III of the

GATT seems without value unless the disfavoured process is detectable in the final
product, for how could border officials or salespeople distinguish between products
made with the disfavoured process from the ones made with the favoured process?
Workers' rights violations are simply not detectable in the physical characteristics
of a product. Yet, production processes can be made detectable in the final product
by way of a certification scheme. It has proven relevant to distinguish between
voluntary and mandatory labelling schemes. The difference is that when the scheme
is mandatory, the products that do not carry a label cannot be sold. Of particular
relevance is the question to what extent such schemes are allowed under WTO law
because it can be a good way for governments to ban products that are made in
violation of labour rights.

Mandatory (and government-sponsored voluntary) labelling schemes will have
to be examined under the TBT Agreement and the GATT. It was argued that such
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schemes are permitted under WTO law as long as they do not change the
competitive opportunities to the detriment of foreign products. In this light, a
troublesome aspect lies in the feasibility of mandatory labelling schemes in order to
ban products made in violation of labour rights. If Member A, for instance, does not
want to import products made by children under seven and decides to set up a
mandatory labelling scheme which requires all products to carry a label in order to
gain market access it will potentially have to verify all products in the world. If it is
unable to do this, the application of the scheme violates the MFN treatment or
national treatment obligations. An option to solve this problem is to set up a system
of mutual recognition of certification and conformity assessment procedures such as
has been done for certification of diamonds. However, in order for such a scheme to
come into being States will have to give their approval. Considering the controversy
surrounding the social clause debate, it is not to be expected that a certification
scheme can be set up for labour rights violations in production processes. Therefore,
it seems that the only option left for States wishing to ban such products is to raise
import bans based on the existence of a government policy or on the basis of origin.
However, such bans seem to be prohibited under Articles I and/or XI of the GATT.
Therefore, they essentially deny a right that the exporting State has under WTO
law. Does this imply that WTO Members can never impose import bans against
products from particular regions or countries or based on the absence of a particular
government policy? In order to find an answer to this question, the permissibility of
such bans under general international law will be examined in the next chapter.
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CHAPTER II

IMPORT BANS AS COUNTERMEASURES
UNDER INTERNATIONAL LAW

1 INTRODUCTION

As was briefly touched upon in the introduction to the this study, importing States
have regularly used trade restrictions including import bans in response to human
rights violations in the exporting State. For instance, the  1978 US export and import
prohibitions against Uganda in response to genocide committed by the Ugandan
government violated US obligations under the  GA'IT:  For the present chapter, it is
important to note that, in this case, the US did not rely on any of the GAIT
exception clauses but claimed instead that it 'should take steps to dissociate itself
from any government which engages   in the international crime of genocide'.2
Because of the lack of any other justification in international law, such measures,
that breach international law (in this case the GATI') but are considered lawful
because they are a response to a prior breach by the State against which the
countermeasure is adopted, will have to be seen as countermeasures. Thus, for a
measure to be seen as a countermeasure, it is necessary to examine (1) if a prior
obligation towards the States that adopts the countermeasure has been breached and
(2) if State action taken in response breaches an international law obligation. As
Crawford holds with regard to the second prerequisite,

collective diplomatic boycotts, avoidance of State visits or sporting links, etc. do not
breach international law and while their intent may be hostile or unfriendly, they do
not involve countermeasures. The collective action taken by the OAU [Organisation
of African Unity] against the apartheid system in South Africa also seems not to have
involved countermeasures in the strict sense, in the absence of relevant treaty
obligations with South Africa as to trade or aviation.3

i
At the same time, the EC Members suspended development assistance to Uganda, thereby violating

that country' s right under  the  Lnmt I  Convention.
2 J Crawford, Third Report on State Responsibility Addendum, A/CN.4/507/Add.4, 4 August 2000, 14,
 aragraph 391.

Ibid., footnote 757. Unfriendly, but lawful responses to breaches of international law are often referred

to as retorsions. The difference with countermeasures is that countermeasures are unlawful responses
which become lawful  if the requirements for illegal conduct to be  seen as countermeasure are met.
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It was demonstrated in the previous chapter that the three different types of import
barriers in response to labour rights violations in the production processes in the
exporting State are presumptively GA'IT-illegal, so the second prerequisite seems
to have been met.

As the ICJ clarified in the Gabdikovo-Nagymaros Project case, the first
prerequisite for any lawful countermeasure is the breach of a prior international
obligation.4 Thus, if a prior obligation owed to the State that takes the measure is
breached, then such measures will have to be seen as countermeasures.5 In the
present chapter, it will be examined to what extent importing States are entitled
under general international law to react apinst exporting States by means of
countermeasures in the form of import bans.   If it can be established that importing
States indeed have such a right or obligation under general international law, may
an inconsistency arise between the WTO Members' obligations under WTO law
and their rights or obligations under general international law.

For the sake of clarity, it should be noted at the outset that the term
'countermeasure' in legal literature is frequently equated  with  the term 'sanction'.
As the International Law Commission (ILC) points out, the terms 'legitimate
reprisal' or measures of 'self-help' are historically considered to be the more usual
terminology: The term 'sanctions' is more appropriate when it concerns measures
taken by the United Nations (UN) Security Council under Chapter VII of the UN
Charter.8

4 The countermeasure must also be directed against the State that has breached this obligation. ICJ,
Gabtikow)-Nagymaros Project (Hungary   v.    Slovakia),   ICJ   Reports    1997,   25    September    1997,   7,

 aragraph 83.Obviously, such justification may not be necessary if the measure can be justified by the GATT
exception clauses. These exception clauses will be discussed in Chapter V. For now, suffice it to say
that in Chapter V the question will be addressed of whether these exception clauses may justify
measures that may otherwise be justified by referring to general international law. In other words, to
what extent can they serve as a conflict avoidance tool?
6 Pauwelyn sees customary international law and general principles of law as the sources of general
international law. J Pauwelyn, Conflict of Norms in Public International Law (Cambridge University
Press, Cambridge 2003), 148. The rules on countermeasures as described in the present Chapter are
considered to be part of general international law because, as rules of customary international law, they
bind all States. As will be argued at a later stage, the source of general international law cannot be
customary international law or general principles of law only. As will be elaborated on in Chapter IV, it
can no longer be denied that conventional law can contribute to the birth of a general international law
norm as well. In such a case, the near universal adherence would become the pivotal requirement fur a
conventional rule to become part of general international law. Brownlie explains that 'treaties binding a
few states are only dubbed "particular international law" as opposed to "general international law"
comprising multilateral "law-making" treaties to which a majority of states are parties' .  I  Brownlie,
Principles  of Public  international Lnw (fifth  edn, Clarendon Press,  Oxford  1998),  4.
1  11£, Draft Articles on Responsibility of States for Internationally Wrongful Acts with Commentaries,
Yearbook of the International Law Commission, 2001, Vol. Il, Part Two, 75.
8 Ibid.
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2 FROM BILATERALISM TO COMMUNITY INTEREST

2.1 Traditional Approach to State Responsibility

The questions of whether States are entitled to enforce other States to comply with
their international obligations (i.e., the question of legal standing) and by what
means belongs to the area of State responsibility. It should be noted at the outset
that, in exploring the area of State responsibility, the Articles on Responsibility of
States for Internationally Wrongful Acts (ASR) drafted by the ILC and completed
in 2001 can provide a useful framework of reference.9 Although these Articles do
not constitute a binding legal instrument as such they may be considered as an
influential source because the ILC has tried to reflect State practice with regard to
State responsibility in these Articles. I 0

In the traditional view, State responsibility is a matter of responsibility of one
State for committing an internationally wrongful act against another State. it

According to the Permanent Court of International Justice, '[t]his act being
attributable to the State and described as contrary to the treaty right of another State,
international responsibility would be established immediately as between the two
States'.12 In later case law, it became clear that conduct attributable to the State may
either take the form of acts or omissions and that international responsibility not

13

only arises from treaty obligations but also from non-treaty obligations.
As was said, conduct attributable to the State may either take the form of an act

or an omission. It is clear that conduct of State organs, such as the military, in

g
As Bederman observes, the topic of countermeasures, in particular, those taken in the general interest

are considered to be the most controversial part of the Draft Articles. However, they may still be a good
starting point to examine State practice in this field. DJ Bederman, 'Counterintuiting Countermeasures'
(2002) 96 American Journal of International Law 817.
I 0 CJ Tams, Enforcing Obligations Erga Omnes in international Lkiw (Cambridge Studies in
International and Comparative Law, Cambridge University Press, Cambridge 2005), 13. Note that even
the WTO Appellate Body has referred to the status  of the ILC' s Draft Articles as recognized principles
of customary law: 'Although Article 51 is part of the International Law Commission's Draft Articles,
which do not constitute a binding legal instrument as such, this provision sets out a recognized principle
of customary international law.' Appellate Body Report WT/DS202/AB/R, United States - Definitive
Safeguard Measures on Imports of Circular Welded Carbon Quality Line Pipe from Korea, 15
February 2002, paragraph 259. In the case concerning the Application of the Convention on the
Prevention and  Punishment of the Crime of Genocide the 10 argued that Articles 4 and 8 ASR are part
of customary international  law. It did not decide on the status of other provisions of the ASR because
this was not necessary to decide on the case. See: ICJ, Case Concerning the Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Hermgovina v.
Serbia and Montenegro), 26 February 2007, paragraphs 385,398.
1 1  MN Shaw, International Law (fifth edn, Cambridge University Press, Cambridge 2003), 694; P
Malanczuk, Akehitrst's Modern Introduction to international Lnw Clth e(in, Routledge, London 1997),
3.  Al so see: G Arangio-Ruiz, Fourth Report on State Responsibility, A/CN.4/444, paragraph  130.
11 Pa], Phosphates in Morocco, Preliminary Objections, 1938, Series A/B, No. 74, 28.
1

-'  Note  that,  in a bilateral relationship the existence  of a right of State A implies the existence  of an
obligation on the part of State B. Therefore, the breach of the right of State A can be equated with the
breach of the obligation of State B.
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violation  of an international obligation  may  give  rise to State responsibility. 14  In

principle, States are not responsible for conduct of non-State entities although
certain conduct of non-State entities is sometimes considered to be State conduct. 15

In addition, it is not excluded that the acts of non-State entities are accompanied by
an omission on the part of the State for which it can be held liable. In the Co4u
Channel Case, for instance, the International Court of Justice (ICJ) held that
damage to British vessels as a consequence of the presence of mines within
Albanian territorial waters, even if they were placed there by a third party, may lead
to responsibility: '[T]he ICJ was of the opinion that Albania knew or should have
known of the mine laying in the Corfu Channel and therefore was under an
obligation to notify the approaching British warships of the existence of the
minefield. ,16

Once the responsibility of a State is established, legal consequences arise, i.e.,
the obligations on the part of the responsible State towards the injured State. The
latter has the right to claim cessation, non-repetition, and reparation. 17 Perhaps more
importantly for present purposes, if States have a right to induce other States to
comply with their international obligations, then by what means can they enforce
this right? Usually, the responsibility of a State is invoked through diplomatic
channels.18  Yet,  if this approach  is not fruitful, the injured State  has two options.
Either it institutes

fi:ldicial
proceedings or it resorts to countermeasures, which is a

form of self-help. Since in this chapter, an attempt will be made to answer the
question of when countermeasures in response to labour rights violations in the
exporting State are permitted under general international law, the remainder of this
chapter will  not deal with the right to institute judicial proceedings.

Countermeasures still have a predominant role in international law due to the
relative lack of compulsory jurisdiction in the international legal order. 2(  Without
States' approval. no compulsory jurisdiction in the international legal order exists
and therefore sovereign States can refuse to appear before an international tribunal.
For that reason, resorting to countermeasures in international law still has to be seen
as the rule rather than the exception. 2 ' Countermeasures may have different aims.
Usually, they are taken to induce a State to comply with its international
obligations, but they may also be taken with the aim of inducing another State to
appear before an international court or tribunal and to induce another State to

14 Article 4 ASR.
15 See Articles 5-11  ASR.
16

ICJ, Corfit Channel Case (United Kingdom v. Albania), ICJ Reports 1949,9 April 1949,22.
11 Articles 30-31 ASR
1K

1 Crawford,  Fourth  Repon on State  Responsibility,  AICN.4/517,2  April 2001, paragraph 35.
19 Malanczuk, Akehurst's Modern Introduction to International Law, 3.
2() Bederman, 'Counterintuiting Countermeasures' . Note, in this respect, that Tams rightly claims that
the right to take countermeasures, unlike the right to institute judicial proceedings, is not subject to
jurisdictional constraints in that it can be exerci sed against all States. Tams, Enforcing Ob/igations Erga
Omnes in /nrernational l w, 198.
21 Malanczuk, Akehurst's Modern Introduction to international 4%4.
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,.

comply with the decision of a court or international tribunal:- Of particular
relevance is that such measures have also been adopted by States with the aim of
dissociating themselves from a particular regime. In this respect, US trade
restrictions against Uganda and South Africa can be referred to.

According to Shaw, 'there is no requirement that the countermeasures taken
should be with regard to the same obligation breached by the State acting

23wrongfully'.      For the present study, this means  that the response  to a breach  of
non-WTO law may be action taken in violation of the GATT such as one of the
import bans described in the previous chapter. Obviously, this right is not
unlimited; international law needs to ensure that countermeasures are kept within
generally accepted bounds. This view is reflected in the ASR. Article 49 ASR, for
instance, provides that countermeasures can only be taken against the State that is
responsible for the violation of international law. The ILC makes it clear, however,
that collateral damage to third States or third parties in some cases is unavoidable.24

Of particular relevance is the question of whether States are allowed to suspend
obligations towards third States to ensure the effectiveness of the countermeasure
against the perpetrating State. Put differently, if country A is allowed to impose an
import ban (as a countermeasure) against country B, would A also be allowed to
ban products from C because it trades with B. Obviously, if A continues to trade
with C, this could undermine the effect of the countermeasure adopted against B.
This particular matter will be discussed at a later stage. For now, let us focus on the
limits of the right to take countermeasures again.

Article 49 contains the 'reversibility principle': countermeasures  must be  of a
temporary character. They must be limited to the suspension of obligations that can
be resumed after the responsible State has complied with its obligations of cessation
and reparation. Article 51 ASR contains the condition of proportionality:
'Countermeasures must be commensurate with the injury suffered, taking into
account the gravity of the internationally wrongful act and the rights in question. ,25

When the ICJ had to decide on the proportionality of a Czechoslovakian
countermeasure - Czechoslovakia had diverted the waters of the Danube in
response to Hungary's lack of cooperation on a joint hydroelectric project - it held:

Czechoslovakia, by unilaterally assuming control of a shared resource, and thereby
depriving Hungary of its right to an equitable and reasonable share of the natural

1,

-- B Dzida, Zum Recht der Repressalie im heutigen Volkerrecht (Europaische Hochschulschriften, Peter
Lang GmbH, Frankfurt am Main  1997),  75-76.
23

Shaw, International Law, 709,
24 ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts with Commentaries.
130.

25                                                                                                             25Also see: ICJ, Gabtikovo-Nagymaros Project (Hungary   v.   Slovakia),   ICJ   Reports    1997,
September 1997,7, paragraphs 84-85; Dzida, Zwn Recht der Repressalie int heutige,1 V8Ikerrecht, 185-
197.
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resources  of the Danube ( . . . ) failed to respect the proportionality which is required
by international law.

26

According the ILC '[a]rticle 51 relates proportionality primarily to the injury
suffered but "taking into account" two further criteria: the gravity of the
internationally wrongful act, and the rights in question'.27 This suggests that insofar
as it is accepted that all States are permitted to impose countermeasures in response
to large-scale breaches of a peremptory norm of international law, the
proportionality requirement should be more easily met. For instance, import bans in
response to the large-scale violations of the prohibition of forced labour by the
military regime in Myanmar, if permitted under general international law, should
easily meet the proportionality requirement because of the gravity of the prior
breach. In addition, Article 50 stipulates that countermeasures may not affect the
obligation to refrain from the threat and the use of force as embodied in the UN
Charter, obligations for the protection of human rights, obligations of a
humanitarian character prohibiting reprisals, and other obligations under
peremptory norms of general international law. It seems difficult to come up with
an example of import bans in response to a large-scale breach that would result in
human rights violations in the exporting State for which the importing State can be
held responsible. Although it has been argued that particular conduct in country A

(e.g., an import ban against country B) may have an impact on the lives of people in
country B, it is questionable, first of all, whether this conduct leads to human rights
violations, and secondly, it remains unclear in the present state of human rights law
whether this would lead to accountability of country A.28 The State is usually
considered to be responsible for the protection of human rights within its
jurisdiction. 29 Although jurisdiction is often equated with territory, it can in some
cases also be expanded beyond territory: if a State occupies the territory of another
State, it is responsible for its conduct despite the fact that the territory de jure

30belongs to another State.  In such cases of effective control over the occupied
territory, the European Court of Human Rights (ECtHR) has argued that, in order to

26 10, Gabtikoro-Nagvmaros Project (Hungary v. Slovakia), ICJ Reports 1997,25 September 1997,7,
 aragraph 85.
-   ILC, Drah Articles on Responsibilitv of States frir Internationally Wrongful Acts with Commentaries,
135.
28

M Gibney, K Tomasevski, and J Vested-Hansen, 'Transnational State Responsibility for Violations
of Human Rights' (1999) 12 Harvard Human Rights Journal 267; SI Skogly and M Gibney,
'Transnational Human Rights Obligations'  (2002) 24 Human Rights Quarterly 781.
19 The predominant principle underlying jurisdiction is territorial. However, McGlodrick observes  that
jurisdiction and territory cannot always be equated. This is clearest in situations where a State has lost
control over part of its territory. Any human rights violations that take place in this part of the country
would be taking place on its territory but outside its jurisdiction. D McGoldrick, 'Extraterritorial
Application   of  the international Covenant on Civil and Political Rights'   in F Coomans   and   MT
Kamminga  (eds)   Ertraterritorial  Application  of  Human   Rights  Treaties  (Intersentia,  Antwerp  2004),
44.
30 See, for instance: ECtHR, Case of Loizidou r. Turkey (preliminary objections), Application No.
15318/89,23 March 1995, paragraph 62.
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prevent the occurrence of a vacuum in the system of human rights protection in the
occupied territory, the ECHR applies extraterritorially if the State that occupies the

31territory is a party to the Convention. In Bankovit the ECtHR seems to have
limited the extraterritorial application of the ECHR to cases where the occupying
country exercises some or all public powers normally exercised by the occupied
country:

32

[T]he case-law of the Court demonstrates that its recognition of the exercise of extra-
territorial jurisdiction by a Contracting State is exceptional: it has done so when the
respondent State, through the effective control of the relevant territory and its
inhabitants abroad as a consequence of military occupation or through the consent,
invitation or acquiescence of the Government of that territory, exercises all or some

33of tire  public  powers  normally to  be exercised  by that Government.

The arrest and detention of people on foreign soil by State agents is also considered
a classical exercise ofjurisdiction. In such a case, the State that has sent the agents

34
is responsible for any human right violations by these agents.

Article 52 ASR sets out additional procedural conditions for the adoption of
countermeasures: Before taking countermeasures, the responsible State will have to
be called upon to comply with its obligations. If this has no effect, the responsible
State will have to be notified of the decision to take countermeasures by the State
that resorts to such measures. In addition, the latter State should offer to negotiate.
These requirements under Article 52 are all procedural formalities which may be
easily met. Of particular relevance for the present study is that Article 52 also
provides that countermeasures must be suspended if the dispute is pending before a
court or tribunal that can take a binding decision on the matter. This would mean
that, if a countermeasure in the form of an import ban is adopted against a WTO
Member, and this Member decides to bring a case before the WTO dispute
settlement mechanism which has compulsory jurisdiction to hear such violation
claims, it seems that the countermeasures will have to be suspended. However, if a
party does not cooperate in this process in good faith, the remedy of

· 35countermeasures is revived.

31 ECtHR, Case oflnizidou  v. Ttirkey (preliminary objections), Application No. 15318/89, 23 March
1995, paragraph 62; ECLHR, Issa and Others v. Turkey, Application No. 31821/96, 16 November 2004.
32 See also: R Lawson, 'Life After Bankovic: On the Extraterritorial Application of the European
Convention of Human Rights' in F Coomans and MT Kamminga (eds) Extraterritorial Application of
Human Rights Treaties (Intersentia, Antwerp 2004), 83.
33 ECtHR, Bankovit and Others v. Belgium (admissibility decision), Application No. 52207/99, 12
December 2001, paragraph 71 (emphasis added).
34 Human Rights Committee, LApes Burgos v. Uruguay,U.N.Doc. Supp. No. 40 (A/36/40), paragraphs

12.1-12.3.
33 11£, Draft Articles on Responsibility of States for internationally Wrongful Acts with Commentaries,
136.
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2.2 Human Rights Law and State Responsibility

As the ICJ made clear in the Gabdikovo-Nagymaros Project case, a prerequisite for
any lawful countermeasure is the breach of a prior international obligation owed to
the State that takes the countermeasure.36 This is the question of legal standing, also
known as locus standi: which State is entitled to raise an international claim against
the perpetrating State? As was shown in the previous section, State responsibility
was traditionally a bilateral matter. In this way, the question of legal standing was
traditionally also narrowed down to this bilateral relationship; only the State to
which the obligation was owed was considered to have legal standing.37 This
traditionally narrow approach of legal standing may cause problems if it is applied
human rights law. Human rights obligations are considered to be owed to
individuals and not to States. If States thus disregard their human rights38

obligations, the addressees of the right, i.e., individuals, rather than States, will be
the parties whose legal position is affected.39 As a consequence, it seems that States
are not entitled to raise an international claim. Accepting this view would mean that
States have unlimited power to breach human rights without facing any
consequences.

In 1970, the International Court of Justice, however, in its dictum in the
Barcelona Tmction case, made it clear that certain obligations exist, the violation of
which would affect the international community as a whole. Although consensus of
opinion as to the legal consequences of this type of obligations does not seem to
have been reached, it cannot be denied that this dictum has brought about a change

40in the legal regime of law enforcement.
The Barcelona Traction case arose out of the adjudication in bankruptcy of a

Canadian company by a Spanish court. In essence, the ICJ dealt with the question
of whether a right of Belgium had been violated by Spain because its nationals
suffered infringement of their rights by Spain as shareholders in the Canadian
company. Spain argued that the international obligations on the protection of
foreign nationals (right to diplomatic protection) were strictly bilateral and that
other States could not bring a claim and invoke responsibility for damage. In other
words, Belgium was not authorized to exercise the right to diplomatic protection of
Canada. Applying this reasoning to all international obligations would have been

36 The countermeasure must also be directed against the State that has breached this obligation. ICJ,
Gabdikovo-Nagymaros Project (Hungary v. Slovakia), ICJ Reports    1997, 25 September   1997,   7,

pragraph 83.The injured State can claim cessation, non-repetition, and reparation.
38

Note, however, that some multilateral human rights instruments and some regional systems of human
rights protection provide State complaint procedures. This will be dealt with in more detail below.
39 For that reason, Tams points  out that individuals  ' were increasingly given procedural capacity  to
vindicate their rights' in the particular area of human rights. Tams, Enforcing Obligations Erga Omnes
in   international  Iziw,   51. Yet, individuals   may not always have procedural capacities   or  be   in  the

 sition to vindicate their rights.
' Ibid., 8.
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tantamount to recognizing that States could never bring a claim unless they were
injured in a bilateral relationship.

To avoid the expansion of this conclusion to other areas of international law
such as human rights law the ICJ distinguished between obligations of a State
towards the entire international community (collective) and those arising vis-A-vis
another State in the field of diplomatic protection (bilateral):41

By their very nature the former are the concern of all States. In view of the
importance of the rights involved, all States can be held to have a legal interest in
their protection; they are obligations erga omnes. (...)
Such obligations derive, for example, in contemporary international law, from the
outlawing of acts of aggression, and of genocide, as also from the principles and
rules concerning the basic rights of the human person, including protection from
slavery and racial discrimination. Some of the corresponding rights of protection
have entered into the body of general international law (Reservations to the
Convention on the Prevention and Punishment of the Crime of Genocide, Advisory
Opinion, I.C.J. Reports 1951, p. 23); others are conferred by international
instruments of a universal or quasi-universal character.

The notion of obligations erga omnes thus recognizes that States may have an
interest in the realization of the most important human rights obligations which in
principle are not owed to them but to individuals within the State. This makes it
clear that States are in fact subject to some fundamental limitations in their conduct
towards their nationals. It remains unclear, however, to what extent this interest is
legally protected because the ICJ did not explicitly refer to a specific means of law
enforcement open to the States whose legal position is affected. Does it mean that
other States can institute ICJ proceedings or, of particular relevance for the present
study, do they also have standing to induce another State to comply by means of
countermeasures? This latter question will be dealt with in the subsequent sections,
but for now an equally important issue needs closer attention: the applicability of
the law enforcement rules of general international law where international human
rights law provides its own enforcement mechanisms.42

2.3 Do Human Rights Instruments Exclude Recourse to Countermeasures?

As seems to follow from the above-mentioned Barcelona Traction case, human
rights violations may lead to international responsibility if the obligations breached
are owed erga omnes. However, it has been argued that the rules of law
enforcement of general international law (which can entitle a State to take
countermeasures) are not applicable if specific subsystems provide for their own

41
ICJ, Case concerning the Barcetona Traction, Light and Power Company (Belgium v. Spain), ICJ

Reports 1970,5 February 1970, paragraphs  33-34.
42 Also see: NMCP Jagers, Corporate Human Rights Obligations: In Search of Accountability (School

of Human Rights Research Series, Intersentia, Antwerpen 2002),  145.
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43enforcement mechanisms.    This may be the result of the lex specialis derogat legi
generali principle which can be found in Article 55 of the Draft Articles on State
Responsibility (ASR):

These Articles do not apply where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of the
international responsibility of a State are governed by special rules of international
law.

Does this mean that human rights treaties providing for an enforcement mechanism
excludes recourse to classical means of self-help under general international law744
WTO law, as will be shown in Chapter IV, is considered to exclude recourse to
countermeasures if a Member has violated an obligation under a WTO treaty. In
such a case, another Member cannot impose countermeasures but must resort to the
WTO dispute settlement process. Only if the unsuccessful party in a dispute does
not comply with the ruling in a reasonable period of time may the successful party
request the Dispute Settlement Body (DSB) to suspend concessions or other
obligations.45 Such measures may be seen as countermeasures.46 It should be
stressed here, however, that WTO law does not exclude recourse to

47countermeasures in response to violations of non- WTO law. The relevant question
then remains whether human right law excludes recourse to countermeasures in
response to human rights violations similar to the exclusion of countermeasures in
response to violations of WTO law. Simma claims that there seems to be no proof
that the existence of enforcement mechanisms in human rights treaties were meant
to 'decouple' human rights law from the rules of law enforcement of general
international law.48 Likewise, Special Rapporteur Crawford in the addendum to his
third report on State responsibility claims that,

43

B Simma, 'Self-contained Regimes' in LANM Banhoorn and others (eds) Netherlands Yearbook of
International Liw (Martinus Nijhoff, The Hague 1985), 130.
44 Simma, B. (1994). From Bilateralism to Community Interest. Recueil des Cours. The Hague: 221-
317,296·, Also see: M] Hahn, Die enseitige Aussetzung von GATT-Verpjlichtungen als Represaille
(Beitrage zum auslandischen Offentlichen Recht und Villkerrecht, Springer-Verlag, Berlin 1995), 90-91.
Note, however, that Hahn examines the violation of GATT obligations as a reaction to the prior
violation of a GATT obligation.
45 Article 22 of the Dispute Settlement Understanding (DSU). If the unsuccessful party does not comply
within the time given, the sucessful party can request the Dispute Settlement Body (DSB) permission to
resort to countermeasures (suspension of concessions or other obligations) in the field of international
trade. For an overview, see: JHB Pauwelyn, 'Enforcement and Countermeasures in the WTO: Rules are
Rules - Toward a More Collective Approach' (2000) 94 American Journal of International Law 335; M
Matsushita, TJ Schoenbaum, and PC Mavroidis, The World Trade Organizntion. Lztw, Practice and
Policy (second edn, Oxford University Press, New York 2006), 165-195.
46 Pauwelyn, Conflict of Norms in Public international Law, 230.
47 Ibid., 232.
4X

Simma, 'Self-contained Regimes', 133.
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[o]f course, resort to countermeasures will be excluded in response to violations of
treaties which generally exclude the application of general rules of international law,
or which contain their own provisions for authorizing collective measures. But on the
other hand, the mere existence of conventional frameworks including monitoring
mechanisms (e.g. in the field of human rights) has not been treated as excluding

49recourse to countermeasures.

Simma points out that human rights instruments generally have rather weak
enforcement mechanisms.5  Not allowing a State to have recourse to the rules of
law enforcement of general international law in those cases would in fact reduce the
possibilities it normally has at its disposal to react to treaty violations, which would
be unacceptable. As Seiderman argues:

That human rights treaties are generally saddled with weak enforcement machinery is
undisputed and it would be highly ironic if the very presence of such mechanisms in
these treaties served to foreclose the possibility of more effective measures being
taken outside their purview. 5I

Of particular relevance here is the question of whether recourse to non-WTO
countermeasures is allowed if WTO countermeasures seem ineffective to induce
another Member to comply with its WTO obligations. Pauwelyn argues that this is
not permitted because States have voluntarily 'contracted out' of the general
international rules on countermeasures. In his view, the possible ineffectiveness of
the WTO regime may not be considered sufficient reason to fall back to non-WTO
countermeasures: 'Contracting out of general international law does not necessarily
mean improving or making general international law more effective. ,52

The matter of 'contracting out' of general international law will be discussed in
more detail in Chapter IV. For now, suffice it to say that 'contracting out' is not a
black and white matter.53 In other words, the application of general international
law cannot generally be excluded by special treaty regimes. What is more, as will
be argued in Chapter IV, States cannot modify all rules of general international law.
Contracting out is not unlimited: it would be difficult to maintain that States can
contract out of the pacta sunt servanda principle or the legal consequences of a

serious violation of a peremptory norm.54 As Tams puts it: '[0]ne might argue that
whereas treaties would normally be exclusive, countermeasures should remain

49
J Crawford, Third Report on State Responsibility Addendum, A/CN.4/507/Add.4,4 August 2000,18,

paragraph 398.
3" Simma, 'Self-contained Regimes', 133.
5I ID Seiderman, Hierarchy in international litw. The Human Rights Dimension (School of Human
Rights Research, Intersentia, Antwerpen 2001), 143.
52

Pauwelyn, Conflict of Nonns in Public international ,La,i·,231.
'  Cf. Ibid., 213.
54

See Chapter IV.
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available when directed against large-scale or systematic breaches of particularly
important obligations.

,55

As will be demonstrated in Chapter IV, 'contracting out' of general international
law is usually also done by way of a conflict clause in a treaty. It seems, however,
that human rights treaty regimes generally do not explicitly contract out of the
applicability of the rules of law enforcement under general international law. The
International Covenant on Civil and Political Rights (ICCPR) in Article 44, for
instance, ex licitly allows recourse to other measures than those provided for in the
treaty itself.-6 Similarly, Article  62  of the European Convention  for the Protection
of Human Rights and Fundamental Freedoms (ECHR) stipulates the right to resort
to other ways of dispute settlement than those set up by the Convention itself.

Obviously, the need to resort to the rules of law enforcement under general
international law may hardly ever arise if an effective enforcement mechanism

· 57      ·exists. Monitoring mechanisms in regional human rights treaties like the ECHR
are often considered to be effective. This is reflected in State practice. As Tams
observes: 'When complaining about other ECHR parties' compliance with human
rights, States have usually made use of the Convention procedures and not relied on

,58coercive means of self-help. Not surprisingly, some have therefore claimed that,
in those cases, priority to the enforcement mechanism which 'by far exceed[sl
anything general international law has to offer' should be given over the rules of
law enforcement of general international law.59 This point of view seems to be
supported by the ILC, which has observed that

[c]ountermeasures are a form of self-help, which responds to the position of the
injured State in an international system in which the impartial settlement of disputes
through due process of law is not yet guaranteed. Where a third party procedure
exists and has been invoked by either party to the dispute, the requirements of that
procedure. e.g. as to interim measures of protection, should substitute as far as
possible for countermeasures.6()

Of course this is accepted for countermeasures in a bilateral relationship: as was
argued above, States are free to contract out of the general international law

55
Tams, Enforcing Obligations Erga Omnes in International Lnw, 294.

56 A Vandaele, international Labour Rights and the Social Clause: Friends or Foes (Cameron May,
London 2005), 640. Article 44 of the ICCPR reads as follows: 'The provisions for the implementation
of the present Covenant shall apply without prejudice to the procedures prescribed in the field of human
rights by or under the constituent instruments and the conventions of the United Nations and of the
specialized agencies and shall not prevent the States Parties to the present Covenant from having
recourse to other procedures for settling a dispute in accordance with general or special international

a#reements
in force between them.'

Simma, 'Self-contained Regimes', 133.
58

Tami, Enforcing Obligations Erga Omnes in International Iziw, 298.
59 Simma, 'Self-contained Regimes', 133.w ILC, Draft Articles on Responsibility of States for internationally Wrongful Acts with Commentaries,
136.
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enforcement mechanism for 'normal' violations of international law such as the
violation of WTO law. However, this is different with countermeasures in61

response to serious violations of a norm juris cogentis. In such cases, States never
lose their right to impose countermeasures even if an effective monitoring
mechanism exists. Again, it is worth emphasising that the choice is up to the State
that attempts to induce compliance. In this light, it seems useful to distinguish
between the right to take countermeasures and the actual need to resort to such
measures. Put differently, although States may always fall back on general
international law and can thus have recourse to countermeasures in response to
large-scale breaches of a peremptory norm, there may be other more effective ways
to induce compliance, for instance, by starting a State complaint procedure under
the ECHR.

Since it thus seems that the violation of human rights obligations which are
owed erga omnes may give rise to international responsibility and that there is a
lack of proof that the mere existence of procedures for action under human rights
treaties is sufficient to rule out the possibility of adopting countermeasures, it is
time to take a closer look at the substance of the general rules of law enforcement
for violations of obligations erga onines. More specifically, are States entitled to

take trade restricting measures in response to the breach of such obligations?

3 LEGAL CONSEQUENCES OF THE VIOLATION OF AN OBLIGATION ERGA OMNES

3.1 Specially Affected States

Article 42, which deals with the invocation of responsibility by an injured State,
reads as follows:

A State is entitled as an injured State to invoke the responsibility of another State if
the obligation breached is owed to:

(a) that State individually; or
(b) a group of States including that State, or the international community as
a whole, and the breach of the obligation:

(i) specially affects that State; or
(ii) is of such a character as radically to change the position of all the
other States to which the obligation is owed with respect to the further
performance of the obligation.

This provision holds that the invocation of State responsibility in the first place is
an entitlement of the injured State. A State which is injured in the sense of Article
42 is entitled to invoke the responsibility of the perpetrating State as stated in part
two of the ASR.62 More importantly, it may take countermeasures according to

6I On the bilateral nature  of WTO obligations,   see: J Pauwelyn,   ' A Typology of Multilateral Treaty
Obligations: Are WTO Obligations Bilateral or Collective in Nature?' (2003) 14 EJIL 907.
62

Injured States have full standing and can invoke rights like cessation, non-repetition, and reparation.
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Chapter II of part three against a State which is responsible for an internationally
wrongful act. Article 42 distinguishes three situations for States to be considered as
injured: Firstly, another State breaches an obligation which is owed to that State
individually. The most obvious example is a breach of an obligation in a bilateral
treaty relationship. Secondly, the obligation breached is owed to a group of States
or the international community as a whole and the breach specially affects a
particular State. Thirdly, the breach of the obligation radica  changes the position
of all other States to which the collective obligation is owed.

For present purposes, the second possibility is the most relevant one and
therefore deserves wider attention. In order to assess whether a State is injured in
the sense of Article 42, it requires that human rights obligations breached are
obligations owed to a group of States (erga omnes partes) or the international
community as a whole (grga omnes). Whereas both notions are used to make it
clear that (a group of) States have a collective legal interest in their protection,
obligations erga omnes partes or erga omnes contractantes are considered to
originate from multilateral treaties, whereas obligations erga omnes are considered
to originate from general international law.64 As we will see in the next chapter, this
does not mean that obligations erga onines cannot derive from multilateral treaties.

Of particular relevance for present purposes is the fact that, although Article 42
ASR seems to suggest otherwise, it is not clear whether obligations erga omnes

partes are subject to the same legal regime as obligations erga omnes.65 In this

context, it should be recalled that the ICJ in Barcelona Traction only referred to the
latter type of obligations.

Debates in literature convey the impression that, in the particular area of human
rights law, obligations erga omnes partes derive from treaties which are not
universally accepted, such as the ECHR.66 As was shown above, these treaties often
recognize the general interest of State parties in seeing the obligations under the
respective treaties fulfilled and therefore provide an effective right for all State
parties to react against breaches by State parties. By the same token, some have
claimed that obligations arising under WTO law are owed erga omnes partes. This
is the result of the fact that WTO law comes close to accepting an actio popularis,
which suggests that all Members have a legal interest in compliance.67 As was said,

63 For instance, a nuclear-free zone treaty or a disarmament treaty.
64   P   DUPUY,    ' A General Stocktaking   of the Connections between the Multilateral Dimension   of
Obligations and Codification of the Law of Responsibility'  (2002)  13  EJIL  1053,  1072; Note, however,
that Tams rightly claims that obligations erga omnes are often also protected in treaties. Tams,
Enforcing Obligations Erga Omnes in International Inw, 120-128. G Arangio-Ruiz, Fourth Report on
State Responsibility, AICN.4/444, paragraph 92.
65

Tams, Enforcing Obligations Erga Omnes in International Law, 121.
66 On this matter, see: PJ Kuyper, 'The Law of GATT as a Special Field of International Law.
Ignorance, Further Refinement or Self-contained System of International Law?' in LANM Banhoorn
and others (eds) Netherlands Yearbook Of International Liw (Martinus Nijhoff Publishers, The Hague
1994), 240.
67 Tams, Enforcing Obligations Erga Omnes in international Law, 120. However, as Kuyper claims,
'there is a tendency of the contracting parties to shy away from the full possibilities. This may be
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it is unclear whether obligations erga oinnes parles may give rise to the same rights
of protection as a violation of an obligation erga omnes. However, the better view

seems to be that this is not the case. The idea is that treaty obligations are owed
erga omnes partes because of the existence of a broad legal standing recognized in
a treaty (such as the ECHR). The relevant treaty thus stipulate how State parties
could vindicate their rights, for instance, by resorting to a State complaint
procedure, which in its turn may be the proof for the existence of a collective
interest in the protection of these norms. Owing to this, the remainder of the present
chapter will only deal with the legal consequences of a breach of obligations erga

omnes.
The second requirement for a State to be considered injured in case of a breach

of a collective obligation  is  that it needs  to be 'specially affected'.  This  term  is
deduced from the Vienna Convention on the Law of Treaties. Its Article 60(2)
allows specially affected States to suspend the underlying obligation in case of a
breach. Admittedly, it would be awkward if States are entitled to suspend this
obligation but are not entitled to enforce compliance.68 Rather, suspension of the
obligation by the Victim State and legal standing to induce the perpetrator to
comply may often go together. According to the ILC,

[e]ven in cases where the legal effects of an internationally wrongful act extend by
implication to the whole group of States bound by the obligation or to the
international community as a whole, the wrongful act may have particular adverse
effects on one State or on a small number of States. For example a case of pollution
of the high seas in breach of Article 194 of the United Nations Convention on the
Law of the Sea may particularly impact on one or several States whose beaches may
be polluted by toxic residues or whose coastal fisheries may be closed. In that case,
independently  of any general interest  of the States parties  to  the 1982 Convention  in
the preservation of the marine environment, those coastal States parties should be
considered as injured by the breach. Like Article 60 (2) (b) of the Vienna
Convention, subparagraph (b) (i) does not define the nature or extent of the special
impact that a State must have sustained in order to be considered "injured". This will
have to be assessed on a case by case basis, having regard to the object and purpose
of the primary obligation breached and the facts of each case. For a State to be
considered injured it must be affected by the breach in a way which distinguishes it
from the generality of other States to which the obligation is owed. 69

connected to the circumstances that, although the actual injury may be difficult to calculate, a panel
ruling in principle leads to an advantage that is special to the complaining party. In the last resort, a
panel ruling in favour   of a contracting party leads   to a right of compensation or retaliation   ( . . . )
equivalent    to   the lost trade opportunities.' Therefore,    the   GATT   does not recognize    a true actio
popularis. Kuyper, 'The Law of GATT as a Special Field of International Law. Ignorance, Further
Refinement or Self-contained System of International Law?', 240.
68 1 Crawford, Third  Report on State  Responsibility, AICN.41501,15 March2000, paragraph93.
69 ILC, DraD Articles on Responsibility of States for Internationally Wrongful Acts with Commentaries,
119.
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It is not without reason that the ILC in its commentary refers to the adverse effects
that pollution may have on particular States, for it is generally accepted that causing
transboundary pollution constitutes an interference with the territorial sovereignty
of the Victim State. This ilows from existing case law concerning the70

environment. In the Tmil Smelter arbitration between Canada and the US, the main
concern of the latter was that a private company which operated in British
Columbia, Canada at the US border caused damage to the land and the trees of the
Columbia River valley in Washington which harmed the agricultural industry in the
area. The US complained on behalf of the farmers for the damage they suffered.
The Tribunal held that

under the principles of international law, as well as of the law of the United States,
no State has the right to use or permit the use of its territory in such a manner as to
cause inJury by fumes in or to the territory of another or persons therein, when the
case is of serious consequence and the injury is established by clear and convincing

7Ievidence.

Based on this case law, there has been a growing trend of thought which considers
that responsibility in this area does not necessarily flow from acts prohibited by
international law (sine de/icto) but from the mere fact that actual injury has

72occurred. However, at the other end of the spectrum are those who are of the
opinion that liability for environmental damage is in fact liability ex delicto because

it concerns a violation of a duty not to cause environmental damage to the territory
of other States.73 The controversy seems to lie in the fact that the occurrence of
actual injury is the pivotal requirement for determining whether the latter obligation
has been breached. Akehurst points out that true international liability sine delicto
only flows from international law which does not prohibit the causation of damage

74but holds that States are responsible if damage occurs. He illustrates his point by
referring to the Convention on International Liability for Damage Caused by Space
Objects of 1971 which holds in Article II that 'a launching State shall be absolutely

7() LFE Goldie, 'Concepts of Strict and Absolute Liability and the Ranking of Liability in Terms of
Relative Exposure  to  Risk'   (1985) 16 Netherlands Yearbook of International  Law   175,  228;  LFE
Goldie, 'The Nuclear Tests Cases: Restraints on Environmental Harm' (1974) 5 Journal of Maritime
Law and Commerce 491, 503.
71 Trail Smelter  Case ( United States of America v. Canada), decision  of  11  March  1941,  III  RIAA,
1905.
72 Goldie, 'Concepts of Strict and Absolute Liability and the Ranking of Liability in Terms of Relative
Exposure to Risk', 215. Also see: K Sachariew, 'State Responsibility for Multilateral Treaty Violations:
Identifying the "Injured State"  and its Legal Status'  ( 1988) 35 Netherlands International Law Review
273,287-288.
73 C O'Keefe, 'Transboundary Pollution and the Strict Liability Issue: The Work of the International
Law Commission on the Topic of International Liability for Injurious Consequences Arising out of
Acts not Prohibited by International Law' (1990) 18 Denver Journal on International Law and Policy
145,175-176.
74 MB Akehurst, 'International Liability for Injurious Consequences Arising out of Acts not Prohibited
by International Law' (1985) 16 Netherlands international Law Review 3,9.
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liable to pay compensation for damage caused by its space object on the surface of
the earth or to aircraft in flight'.

The foregoing thus reveals that causing damage through transboundary pollution
is considered to be prohibited in international law irrespective of whether there
indeed exists an obligation owed erga oinnes which prohibits environmental
pollution. As a consequence, the occurrence of actual damage in a State is sufficient
to prove that the obligation not to cause damage has been breached and therefore
the Victim State can be considered to be affected in its legal position by the breach
of a bilateral obligation. Hence, it seems to follow that the term 'specially affected
State' in Article 42 ASR refers to a bilateral obligation that may exist in addition to
a possible collective obligation.

75

A brief look into another frequently used example seems to confirm this view. It
concerns the prohibition of aggression which can be considered to be owed erga
omnes and at the same time contains a bilateral component.  In the words of Gaja,

[t]he word "specially" in (i) is used to emphasize the special adverse effect of the
wrongful act on the injured State.  One can think of a number of examples that could
fall in this category.  In the case of aggression one can make a distinction between
the State which was the object of aggression on the one hand and other States in
terms of their interest in, and entitlement to, the maintenance of international public
order on the other. The differences in effects will also distinguish these States in
terms of what they are entitled to claim from the responsible State.76

When it comes to deciding whether a State can be considered specially affected by
a breach of a collective human rights obligation taking place in another State, the
breach of an additional bilateral obligation will thus be decisive. In this light, Tams
explains that Japan and Canada, for instance, adopted countermeasures against the
Soviet Union in 1983 because some of their nationals had died in the shooting down

77of a Korean civilian aircraft by that country. Other countries that were not directly
injured because they had no nationals on board also responded by means of
countermeasures against the Soviet Union but they could not use the same legal
basis as Japan and Canada.

In the light of the present study, it thus seems that an importing State may only
be considered specially affected if its nationals are the victims of the breach of a
collective obligation in the exporting State. Here we touch upon the doctrine of
diplomatic protection. According to this doctrine, every State has the right to have
its nationals treated well, i.e., according to the minimum international standard (a
minimum of 'fundamental human rights'), if they are within the territory of another

75 Also see: ILC, DraD Articles on Responsibility of States for Intemationally Wrongful Acts with
Commentaries,  119.
76 Statement of the Chairman of the Drafting Committee Mr. Giorgio Gaja at the 2662nd meeting of the
International Law Commission held on 17 August 2000.
77 Tams, Enforcing Obligations Erga Omnes in International Inw. 217.
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78State. This suggests that, in the case of Haitian workers who worked in slavery-
like  conditions  in the Dominican Republic  in the 199Os, Haiti could have exercised
its right of diplomatic protection against the Dominican Republic.7' For that reason,
Haiti can be considered a specially affected State in the sense of Article 42 of the
ASR. Thus it is safe to conclude that if an exporting State violates collective human
rights obligations, another State can only be considered injured to the extent that its
nationals are victims of that breach. Consequently, such an injured State can adopt
countermeasures including import bans against the perpetrating State.

3.2 Invocation of Responsibility by States other than the Injured State

In the previous section, it was shown that States may be considered injured if there
is a bilateral component to the collective obligation that has been breached.
According to the ILC, such injured States are granted full standing and can thus
claim cessation, non-repetition, and reparation. Moreover, Chapter II of the ASR
holds that the injured State can do this by means of adopting countermeasures
directed at the responsible State. The question remains whether the State that is not
directly injured because a collective rather than a bilateral obligation has been
breached can also take countermeasures. Article 48 of the ASR, which deals with
the invocation of responsibility by a State other than the injured State, reads as
follows:

1. Any State other than an injured State is entitled to invoke the responsibility of
another State in accordance with paragraph 2 if:

(a) the obligation breached is owed to a group of States including that State, and is
established for the protection of a collective interest of the group; or
(b) the obligation breached is owed to the international community as a whole.

78
Shaw, International Lilw, 733-737; Malanczuk, Akehurst's Modern Introduction to International

Liw, 256-257; I Brownlie, Principles of Public International Law (sixth edition, Oxford University
Press, New York 2003), 501-505.
79 On the situation  of the Haitian workers  in the 1990s  see: ME Gorden, 'Haitian Forced Labor  in  the
Dominican Republic'    ( 1994) 15 Comparative Labor Law Journal    206.    Note that claims   as    a
consequence of the exercise of diplomatic protection are usually settled by negotiations. However, if
both parties agree, they may resort to arbitration or judicial settlement. Malanczuk, Akehurst's Modern
introduction  to  international  Law. 151.It should be noted here that a State can only exercise its right of
diplomatic protection if the victim has exhausted local remedies and is a citizen of the complaining
State. However, these requirements need not always be fulfilled. As Read held with regard to the Trail

Sme/ter arbitration: 'The ordinary course followed by persons damaged by fumes from a smelter was to
bring  a  suit in the courts of justice for damages  and  fur an injunction to prevent future damage.  This,
however, was not satisfactory for the claimant in the State of Washington. It was the general opinion of
lawyers concerned at the time that the British Columbia Courts would be compelled to refuse to accept
jurisdiction in suits based on damage to the land outside the province. Apart, therefore, from the
practical difficulty confronting some hundreds of claimants in bringing suits in a foreign forum, there
was the moral certainty that they would lose. The Stevens County farmer with very limited means could
not fairly be expected to carry a lawsuit through the hierarchy of courts to the Privy Council.' JE Read,
'The Trail Smelter Dispute' (1963) 1 Canadian Yearbook of International Law 213, 222.
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2. Any State entitled to invoke responsibility under paragraph 1 may claim from the
responsible State:

(a) cessation of the internationally wrongful act, and assurances and guarantees of
non-repetition in accordance with article 30; and
(b) performance of the obligation of reparation in accordance with the preceding
articles, in the interest of the injured State or of the beneficiaries of the obligation
breached.

3.   The  requirements   for the invocation of responsibility  by an injured State under
articles 43,44 and 45 apply to an invocation of responsibility by a State entitled to do
so under paragraph   1.

This  provision' s wording is almost similar to Article 42.  In this respect, Articles  42
and 48 overlap, but the categories of claims that States have at their disposal seem
to be more limited under Article 48.80 The rationale for this limitation is that States
attempting to enforce obligations that are primarily owed to other States or
individuals within the territory of the perpetrating State are not the ones suffering
damage and therefore have no right to compensation.81 Yet, this does not mean they
may have no interest in compliance. The real question is whether this interest is
legally protected and, if it is, whether other States can also react by means of an
import ban.

The wording of Article 48 seems to leave this issue unresolved.82 As we have
seen, according to Article 49, an injured State in the sense of Article 42 is
automatically permitted to take countermeasures within the limits provided,
whereas it is still disputed whether a not directly injured State in the sense of Article
48 is entitled to take countermeasures. It seems that the ILC deliberately left this
question unanswered by stipulating in Article 54 ASR that83

[t]his chapter does not prejudice the right of any State, entitled under Article 48,
paragraph   1, to invoke the responsibility of another State,   to take lawful measures
against that State to ensure cessation of the breach and reparation in the interest of
the injured State or  of the benefi ciaries  of the obligation breached. 84

8()

Injured States in the sense of Article 42 can claim cessation, non-repetition, and reparation whereas
non-directly injured States in the sense of Article 48 cannot claim reparation. Also see: Pauwelyn, 'A
Typology of Multilateral Treaty Obligations:  Are WTO Obligations Bilateral or Collective in Nature?',
919.
8I See: G  Araneio-Ruiz,  Fourth Repon on State  Responsibility, AICN .41444, paragraph 144.
82 Dzida, Zum Recht der Repressalie im heutigen VOIkerrecht, 248-249.
83 ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts with Commentaries,
139. The Commentary holds that the resolution of the matter should be left to the further development
of international law.
84 The ILC commentary holds that Article 54 'speaks of "lawful measures" rather than
"countermeasures" so as not to prejudice any position concerning measures taken by States other than
the injured State in response to breaches of obligations for the protection of the collective interest or
those  owed  to the international community  as a whole'. ILC, Draft Articles on Responsibility ofstaks
for Internationally Wrongful Acts with Commentaries, 139.
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It can be argued that the right to resort to countermeasures and the right to institute
judicial proceedings may be the logical consequence of an entitlement to invoke the
responsibility of the violating State even if the number of claims it attempts to
enforce is more limited, for resorting to countermeasures is simply a way to enforce
claims.  In the words of Arangio-Ruiz: 'Countermeasures  are (...) instrumental  to
cessation or restitutio and to the other forms of reparation, and ultimately to
compliance with the so-called primary obligation.'85 However, it goes without
saying that although this approach may be good from the perspective of law
enforcement it may bring about a high risk of abuse.86 It is exactly this difficulty to
strike a balance between effective protection and the prevention of abuse that makes
it difficult to find an answer to the question posed here. 87

In order to determine whether all States in contemporary international law
indeed have a right to take countermeasures as a response to the violation of an
obligation erga onines, both Dzida and Tams have examined State practice and
evidence for opininio juris in this area.88 Both conclude that individual States are
allowed to take countermeasures (within the same limits that general international
law sets out for countermeasures within a bilateral relationship) in response to
systematic or large-scale, i.e., serious,89 breaches of an obligation erga omnes.90 In

addition, Dzida remarks that a similar tendency can be found for 'non-serious' or
'normal' violations of an obligation erga omnes. In his view, a right for all States to

take countermeasures in such cases is most likely to develop into international
customary law in the foreseeable future. 91

Although the ILC argues that State practice in this area is 'limited and rather
embryonic'.92 Tams observes a considerable increase in cases where not directly
injured States have reacted by means of countermeasures since Barcelona
Traction.93 The question is whether there is a causal link between the increase of
this practice and the Barcelona Traction judgement. This can be determined by
examining whether States that have resorted to countermeasures in response to
human rights violations actually referred to the erga ornnes concept. That this is

85 G Arangio-Ruiz, Fourth Report on State Responsibility, A/CNA/444, paragraph 148.
* Tams,  Enforcing Obligations Erga Omnes in  International  law,  199.
87 Ibid., 199-200; M Akehurst, 'Reprisals by Third States'  ( 1970) 44 British Yearbook of International
Law 1,17.
8X In order for a rule of customary international law to arise, there must be State practice guided by
op inio juris, i.e., the belief that it is legally obligatory to aCt in this manner. See: ICJ, North Sea
Continental Shelf Case (Federal Republic of Germany v. Denmark; Federal Republic of Germany  v.  the
Netherlands),  ICJ  Reports  1969,  20 February  1969,  3;  ICJ, Case Concerning Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. USA), ICJ Reports 1986, paragraph 97.
89 Note that Article 40(2) of the Draft Articles defines a serious breach as follows: 'A breach of such an
obligation is serious if it involves a gross or systematic failure by the responsible State to fulfill the
obligation.'
m Tams, Enforcing Obligations Erga Omnes in International Inw, 249.
v' Dzida, Zum Recht der Repressalie im heutigen Volkerrecht,265.
92

ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts with Commentaries,
137.
93 Tams, Enforcing Obligations Ezga Omnes in International Law, 232.
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94often not the case, which is acknowledged by Tams, suggests that there must be
other reasons for the increase. Although Tams claims that States have indeed based
their conduct on the

er 
onines concept but simply refrained from expressly using

this Latin terminology, - another possible explanation could be the proliferation of
international norms. State measures in response to human rights violations could
therefore more easily violate one of these norms which would make the measure
taken in response a countermeasure rather than a retorsion. This increase in State
practice in any event could also suggest that the need for countermeasures has
increased.

Given the State practice in this area, it should be noted here that some
commentators have argued that State practice is rather selective and not uniform96

because States have not always reacted against large-scale breaches:7 However,
State practice is referred to here in order to determine whether States have a right to
react rather than an obligation. Situations where States have not responded to large-

I scale breaches is therefore not relevant when examining State practice.
Tams refers to a number of well-known 'classical examples', to use Dzida's

term,98 of which most are also referred to by the ILC in its Commentary to the
ASR." For that reason, the remainder of this section will only briefly discuss some
of these examples. The first relevant example to be mentioned here is the EC's
response to systematic violations of human rights by the Greek military regime after
it came to power in 1967. The EC suspended its association agreement with Greece
and no longer gave it financial assistance which it was obliged to do under this
agreement. As was said, State practice after Barcelona Traction shows an100

increase of relevant cases: Tams describes the case of Uganda. In this case, the US
took steps that violated its obligations under the GAIT against Idi Amin's regime,
which had engaged in the international crime of genocide.10' At the same time, the
EC Members suspended development assistance to Uganda, thereby violating that

102

country's right under the LomE I Convention. Because both measures violated an
international law obligation in response to a prior breach of international law, they
should be seen as countermeasures. The third example is the case of Liberia. In
response to the military coup in 1980, European countries suspended Liberia's right
to development assistance under the same Convention. In a number of other cases,

94 Ibid., 232. Also see: Dzida, Zum Recht der Repressalie im heutigen Valkerrecht, 88.
95 Tams, Enforcing Obligations Erga Omnes in International  Lizw,232.
96 Cf. ICJ, North Sea Continenm/ Shelf Case (Federal Republic of Germany v. Denmark; Federal
republic of Germany  v. the Netherlands), ICJ Reports 1969,20 February  1969, 3, paragraph 74.
97 Tams, Enforcing Obligations Erga Omnes in International  Litw, 234.
98

Dzida, Zum Recht der Repressalie im heutigen  Valkerrecht, 62.
99 11£, Draft Articles on Responsibility of States.for Internationally Wrongful Acts with Commentaries.
138-139.
10() Tams, Enforcing Obligations Erga Omnes in International law, 90-91·, Dzida, Zum Recht der
Repressalie  im  heutigen  VOikerrecht, 252.
101

J Crawford, Third Report on State Responsibility Addendum, A/CN.4/507/Add.4,4 August 2000,
14, paragraph 391. Crawford cites the Uganda Embargo Act.
102 Tams, Enforcing Obligations Ezga Omnes in International  Ikiw, 211.
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landing rights under aviation agreements were suspended. That happened, for
instance, between the US and Poland and the US and the Soviet Union in response
to the imposition of martial law and the subsequent human rights violations and the
positioning of Soviet troops along the Polish border. Another example was already
referred to in the introduction to the present study. It concerns the reaction against
the invasion of the Falkland Islands by Argentina in 1982. The EC, Canada, and
Australia adopted import embargoes in violation of their GATT obligations, which
were not mandated by the UN Security Council, and Germany and New Zealand
suspended aviation agreements. The response to the apartheid regime in South
Africa is another example. This particular example will be discussed more fully
below because it is often referred to in the context of the obligation of not rendering
aid or assistance in maintaining a situation created by a serious breach of a
peremptory norm. Other examples Tams mentions are the countermeasure taken by
European countries against Yugoslavia in  1998 and against Zimbabwe  in  2002-
2003. This non-exhaustive list of examples all concerns acts of aggression or large-
scale human rights violations by governments. Of particular relevance for the
present study are the import bans imposed against Myanmar in response to the
system of forced labour that has been established by the military junta.

When focusing on State practice, it is also a matter of controversy whether the
adoption of countermeasures is a purely Western practice. This view is hard to103

maintain if it is taken into account that Dzida stipulates a list of an additional 29
cases where developing countries have in fact imposed countermeasures against
developed States. It is interesting to note in this respect that developed countries104

usually resort to different types of countermeasures than developing countries:

So ist das von Industrielander oft als Repressalie angewendete Einfrieren von
Guthaben des anderen Staates bei Entwicklungsliindern naturgemaB die seltene
Ausnahme: von Industriestaaten eher selten angewendete Repressalien, wie
Massenausweisungen, Enteignungen oder Druchausubung auf Diplomaten, finden

105
sich hingegen bei Entwicklungslander efter.

The second issue that needs to be resolved here is the question of whether the State
practice referred to is guided by opinio juris. In order for a rule of customary

103   Moreover,   Tams   points   out   that   the   fact that non-Western States   have not protested against   the
adoption of countermeasures by Western States and thus seem to accept this conduct is equally relevant
to counter the argument that practice in this area is predominantly Western orientated. Ibid., 236.
104 Dzi(la, Zum Recht der  Repressalie im heutigen VOikerrecht, 63-66.
H)% Developed States, for instance, regularly resort to countermeasures such as freezing assets of the
other State whereas developing countries rarely resort to such measures: developing countries in
contrast to developed countries usually resort to countermeasures such as mass deportation, and
expropriation or exert pressure on diplomats.' Interestingly enough, Dzida argues  that it would not be
correct to assume that the type of countermeasures taken by developing countries would be less
effective than those usually taken by developed countries. On the contrary, there are examples where
the type of countermeasures taken by developing countries has proven to be more effective.' Ibid., 67
(my translation).
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international law to arise, there must be Stategractice guided by the belief that this
practice is based on a legally binding norm. For this requirement to be met, the
objections of other States to situations where a State has responded by means of

107countermeasures are relevant. In most, if not all, cases mentioned above States
have not protested, which can be explained by the importance of the obligations
breached and the gravity of the breaches. What is more, Tams claims that the
countermeasures taken in the examples he refers to are predominantly based on
legal considerations:

Western States publicly condemned previous breaches of international law - often
specifically referring to, for example, the freedom of expression and association  ( . . . )
or the prohibition against  the   use of force   ( . . . )   - and claimed  to  act in defence   of
international law. While their decision to resort to countermeasures (as opposed to
other forms of response) might have been influenced by political considerations, their
assessment of the underlying dispute thus was legally relevant. 108

Tams' approach obviously comes close to what is stipulated in Chapter III of part
two of the ASR which deals with the additional consequences of 'serious breaches
of obligations under peremptory norms of general international   law'.    For   that
reason it seems good to first discuss this chapter in the next section before
conclusions will be drawn on the question of the permissibility of import bans in
response to large-scale violations of an obligation erga omnes.

3.3 Additional Consequences of a Serious Breach of a Peremptory Norm

3.3.1. The Relationship between Jus Cogens and Obligations Erga Omnes

The legal consequences of'serious breaches of obligations under peremptory norms
of general international law' immediately raise two questions. Firstly, what is the
relationship between peremptory norms and obligations erga omnes'. And secondly,
when can breaches be considered serious? After these particular issues have been
discussed, the legal consequences of such breaches, as specified in Chapter III of
part two of the ASR, will be elaborated upon.

The first question concerning the relationship between rules of a jus cogens
character and obligations erga omnes cannot be easily answered since the
relationship between the two concepts has not been crystallized out. Some legal
scholars believe thatjus cogens rules always entail obligations erga onines, but that

the reverse may not always be true. In this respect, Byers for instance, claims that

106 See Article 38 of the Statute of the ICJ; see also: ICJ, North Sea Continental Shelf Case (Federal
Republic of Germany v. Denmark; Federal republic of Germany v. the Netherlands), ICJ Reports  1969,
20 February 1969, 3, paragraph 77; ICJ, Nicaragua Case (Nicaragua v. USA), ICJ Reports 1986, 14;
IC], Continental Shelf Case (Libya v. Malta), ICJ Reports  1985,29.
107 Shaw, international Lnw. 85.
1()8 Tarns, Enforcing Obligations Erga Omnes in International  Ikiw, 239.
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109
obligations erga omnes do not necessarily always  flow from jus cogens norms.
When it comes to assessing  B yers'  view,  it  may be fruitful to look  into the matter of
the identification of obligations erga omnes. If this assessment proves that norms
that are  not  of a jus cogens character can entail obligations erga omnes Byers  may
be right in claiming the erga onines concept to be broader than the notion ofjus
cogens.

Tams distinguishes three approaches for the identification of obligations erga
110onines. The first is the strong structural approach. It can be defined as the

approach according to which the erga omnes status of an obligation follows from its
non-bilateralisable character. Seiderman is a prominent adherent of this approach.
In his view, human rights by their very nature cannot be reduced to bilateral
obligations. Therefore, all human rights obligations must be owed erga omnes.

Ill

By assuming to have certain human rights obligations within their jurisdiction
based on a multilateral treaty, States seek to maintain and preserve uni versal values.
Such  values are simply not 'bilateralisable'.  Thus, if individuals lack legal standing
in international law, the concept of erga onlnes obligations serves to give States a
legal interest in their protection. In contrast to bilateral obligations, which are
performed for the benefit of the State to which the obligation is owed, obligations
erga onines are performed for the benefit of the international community as a

whole. The ICJ in Barcelona Traction, however, in explicitly referring to 'basic
right of the human person' seems to suggest that not all human rights are owed erga

112
omnes.

Tams also raises objections to this strong structural approach, the reason being
that if obligations could be owed erga onlnes solely based on their non-

bilateralisable structure, the concept could be applied far beyond environmental and
human rights law. To illustrate this point, he refers to the existence of absolute and
interdependent obligations. Neither of these categories is bilateralisable and would,

113according to the strong structural approach, consequently be owed erga omnes.
More importantly, the strong structural approach seems to ignore the ICJ's
reference to the importance of the rights it protects in order to qualify as obligations

1(}9 M Byers, 'Conceptualising the Relationship between Jus Cogens and Erga Omnes Rules' (1997) 66
Nordic Journal of International Law 211, 236-237. See also: B Simma, 'From Bilateralism to
Community Interest', Recueil des Cours (The  Hague  1994),  300-301.
110

Tams, Enforcing Ob/igations Erga Omnes in international law, 131-133.
1,1 Seiderman, Hierarchy in international law. The Human Rights Dimension, 129.
112

M Ragazzi, The Concept of International Obligations Erga Omnes (Oxford Monographs in
International Law, Clarendon Press, Oxford  1997),  140.
113 Tams shows that absolute obligations bind the contracting States to adopt certain parallel conduct
within their jurisdiction. Those obligations need not be performed between States. Tams, Enforcing
Obligations lixga Omnes in International Liw  132. See also: Simma, 'From Bilateralism to
Community Interest', 337: Interdependent obligations are interrelated   and   have   to be performed
between all parties. The performance of such obligations is dependent upon the performance by other
States, which is obviously not the case with human rights obligations.
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114
erga onines. In this light, other commentators have claimed that only non-

bilateralisable obligations that are important enough can be considered as being
owed erga onines. This is what Tams calls the moderate version of the structural

115

approach. He criticizes this approach too. In fact, his main critique of the

structural approach as a whole is its basic assumption: 'Contrary to the basic
premise     of the structural approach, bilateralisable obligations may quali fy    as

obligations erga ornnes. while  (. ..)   not  all  non-bilateralisable  obligations  have
acquired that status'. In this respect, Tams brings forward the prohibition of116

T 17

aggression as an example of a 'bilateralisable' obligation erga omnes:

Since aggression necessarily involves the use of force against another State, every
breach of the rule injures one (victim) State in its individual capacity. If acts of
aggression nevertheless are held to affect the legal interests of other States, or the
international community as a whole, the reason for this cannot be structural. 118

In fact, in the last sentence of the passage quoted above Tams accurately reveals
that, when it comes to deciding whether an obligation is owed erga omnes, the

reasoning of the adherents of the structural approach is not flawless. Adherents of
this approach do not deny that certain obligations erga omnes are bilateralisable.

119

At the same time, they claim that there is a non-bilateralisable component to such
obligations: 20 This  may be  true,  but the rationale behind it simply cannot  be  that
the obligation in question is also owed erga omnes because of its non-bilateralisable
character. Rather, the reason for the acquisition of its erga omnes status is the
importance of the norm, such as the prohibition of aggression from the passage

quoted above. 121

Not surprisingly, the importance of the norm protected by the obligation in
question is the central feature in the mainstream approach that Tams distinguishes.
It is known as the material approach and focuses on the importance of an obligation
when deciding whether it has acquired erga ornnes status. Already in the

122

Barcelona Traction case, the ICJ held that all States have a legal interest in the

114 Tams, Enforcing Obligations Erga Omnes in International  Law, 131. Seiderman claims  that,   with
the phrase 'basic human rights', the ICJ left open the question as to whether all human rights are owed

e a omnes. Seiderman, Hierarchy in International Law. The Human Rights Dimension, 131-133.
Tams, Enforcing Obligations Erga Omnes in International law  133-135.

1

16 Ibid., 136.
117 Note that Seiderman is of the opinion that the obligation to desist from agression has a non-
bilateralisable component. Seiderman, Hierarchy in International law. The Human Rights Dimension,
128.
118

Tams, Enforcing Obligations Erga Omnes in  International  Lnw,  \34.
119 In this respect, Seiderman refers to the obligation to desist from agression. Seiderman, Hierarchy in
International Law. The Human Rights Dimension, 128.
1 2() Ibid., 128.
121 A]] de Hoogh, Obligations Erga Omnes and International  Crimes:  A Theoretical  Inquiry into the
Implementation and Enforceinent of the  International  Responsibility of States (Nijmegen 1995), 47.
122 Tams, Enforcing Obligations Erga Omnes in international Law, 136. See also: De Hoogh,
Obligations Erga Omnes and international Crimes,46.
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protection of obligations erga o,lines because of the importance of the rights
123involved. Evidently, this raises another question: how should the importance of a

norm be determined? It may not come as a surprise that, in an attempt to solve this
issue, some commentators have claimed that the importance of a specific norm

124needs to be deduced from its.ius coge,is character. This view seems even more
plausible since the four narrowly defined obligations the ICJ in the Barcelona case
referred to as bein  owed erga o,nnes were all derived from peremptory norms of
international   law. ' -5 More recently,  the  ICJ  has  held  that the obligation to respect
the right to self-determination and certain obligations under international

126humanitarian law are owed erga omnes. Even Simma, who is of the opinion that
not all obligations erga omnes flow from jus coge,is, has to admit that 'in practice
(...) it is hard to think of an example of an obligation erga onines which is not at the

127same time to be considered to derive from jus  cogens' . In the light of these
considerations, it seems to be the better view to consider the two concepts as
different aspects of the same rule. In other words,  the jus cogens character of the128

norm refers to the non-derogability of the rule, whereas the erga omnes concept
refers to legal standing if that particular rule has been breached. This can be a good
explanation of why, in the drafting process of the Articles on State Responsibility,
the previous references to a serious breach of an obligation owed to the
international community as a whole and essential for the protection of its
fundamental interests was simply replaced by the phrase 'serious breaches of
obligations under peremptory norms of general international  law'. 129

3.3.2 The Seriousness of the Breach

According to the Articles on State Responsibility, a State may only have obligations
under Chapter  III  of part  two if a breach is found  to be 'serious'.  But  what  can be

1'3
-- ICJ, Case Concerning East Timor (Portugal v. Australia), Judgment, ICJ Reports 1995, 102; ICJ,

Case concerning the Barcelona Traction, Light and Power Company (Second Phase), Belgium v.
Spain, ICJ Reports 1970, paragraph 33.

1 5 De Hoogh, Obligations Erga Omnes and international Crimes,46.
is
- Ragazzi, The Concept of international Obligations lissa Omnes, 132-133; de Hoogh, Obligations

Erga Omnes and /nternational Crimes, 48. See also the ILC Commentary to the Draft Articles, in
which the ILC held that '[w]hether or not peremptory norms of general international law and
obligations to the international community as a whole are aspects of a single basic idea, there is at the
very least substantial overlap between   them';   ILC, Draft Articles on Responsibility Of States  for
Internationally Wrongful Acts Rith Commentaries, 111.
126

ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory.
Advisory Opinion, ICI Reports 2004, paragraph 155.
127 Simma, 'From Bilateralism to Community Interest', 300.
128 Note that Tams argues that obligations erga omnes may derive from dispositive rules of international
law, but that its identification process may require a detailed analysis of international practice, which
may not be easily done. Tams, Enforcing Obligations Erga Omnes in international la< 155-156.
129 D Alland, 'Countermeasures of General Interest'   (2002)  13  EJIL  1221, 1234. Alland explains  this
change by arguing that the notion of peremptory norms was by then well-established in the Vienna
Convention on the Law of Treaties.

94



Import Bans as Countermeasures under International Law   

considered serious breaches? Article 40(2) of the Articles provides an answer to this
question: 'A breach of such an obligation is serious if it involves a gross or
systematic failure by the responsible State to fulfil the obligation.' According to the
ILC's Commentary, for a violation to be regarded as systematic it should be carried
out in an organized and deliberate way, whereas 'gross' refers to the intensity of the
breach or its effects. 130 It thus seems that a certain order of magnitude of a breach is
necessary  for a violation  to be defined as serious. 13I J0rgensen, writing  on  the
seriousness aspect, states that

not all breaches of obligations having the same subject-matter are equally serious.
For example, an isolated act of racial discrimination is not as serious as the
establishment of a regime of apartheid, but both acts constitute a breach of an

132obligation safeguarding the human being.

But does this imply that third States are permitted to render aid to another State to
maintain a situation created by a breach of a peremptory norm which does not fit
the definition of 'seriousness' under Article 40? According to the Commentary, the
word serious is not intended to suggest that any violation may not be serious, but it
simply tries to limit the scope  of the chapter in order to reflect State practice:

For example, when reacting against breaches of international law, States have often
stressed their systematic, gross, or egregious nature. Similarly, international
complaint procedures, for example in the field of human rights, attach different
consequences to systematic breaches, e.g. in terms of the non-applicability of the rule

133of exhaustion of local remedies.

130 The ILC enumerates a number of factors which can establish the seriousness  of a breach: 'the intent
to violate the norm; the scope and number of individual violations; and the gravity of their
consequences for the victims.' ILC, Draft Articles on Responsibility of States for Internationallv
Wrongful Acts with Commentaries, 113.
131 Ibid. Note that ECOSOC resolution 1503, for instance, '[a]uthorizes the Sub-Commission on
Prevention of Discrimination and Protection of Minorities to appoint a Working Group consisting of
not    more    than    five   of its members,    (.) to consider all communications, including replies    of
Governments thereon, received by the Secretary-General under Council resolution 728F (XXVIII) of 30
July 1959 with a view to bringing to the attention of the Sub-Commission those communications,
together with replies of Governments,  if any, which appear to revea/ a consistent pattern of gross and
reliably attested violations of human  rights and fundamental freedoms within the terms of reference of
the Sub-Commission' (emphasis added). ECOSOC Resolution 1503(XLVIII), Procedure for Dealing
with Communications Relating to Violations of Human Rights and Fundamental Freedoms, 27 May
1970.

132 NHVB J0rgensen, The Responsibility of States for International Crimes (Oxford University Press,
Oxford 2000), 107; Dzida, Zum Recht der Repressalie im heutigen Vdikerrecht,261.
133 ILC  Commentary,  285.  Note that Gattini holds that this means,  in  the case of 'systematic breaches'
of peremptory norms, that the local remedies rule does not apply. However, in the case of non-serious
breaches, the local remedies rule still applies even when it concerns a violation of a collective
obligation. A Gattini, 'A Return Ticket to "Communitarisme", Please' (2002) 13 EJIL 1181,1197.
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Evidently, the breaches of international legal obligations in cases such as the illegal
occupation of Namibia or the construction of the Israeli wall would without any
doubt fall within the category of 'serious breaches', although  the   ICJ   did   not

1-34explicitly use this wording. In this respect, it is worth pointing out that Crawford
in his fourth report as Special Rapporteur on State Responsibility refers to existing
criticism concerning   the term 'serious'.   In   his   view, some violations   such   as
aggression and genocide would by definition always be serious.135 As will be
shown in the next sections, the legal consequences following from such breaches,
that are stipulated in Chapter III of part two, seem to focus mainly on aggression.
However, this does not diminish the idea that States may have a right to react by
means of countermeasures in situations of large-scale breaches of a peremptory
norm in situations in which Chapter III of part two is not applicable, i.e., in cases of
serious violations of a peremptory norm that does not involve aggression. The
determination of whether breaches are serious may thus also be of relevance for
cases that do not seem to be covered by Chapter III of part two of the ASR.
J0rgensen summarizes this situation as follows:

Seriousness is a relative rather than an absolute notion, and perhaps the most that can
be said is that when several factors coincide the elusive boundary between the serious
and the non-serious is crossed. Motives may be innocent or pathological, acts may be
accidental or intentional, consequences may be non-existent or massive, and an act
may be a one-off by an individual or it may be systematic. Even aggression can occur
as a result of genuine error, as in the accidental outbreak of hostilities, for instance,

136where borders are unstable.

Once it has been established that a breach of a peremptory norm is serious, based on
criteria such as motives, intent, consequences, and the question of whether the
breach is systematic, what do these additional legal consequences of such breaches
exactly entail?

3.3.3 Cooperation to Bring the Breach to an End

After the ICJ in Barcelona Traaion made the distinction in obligations owed erga
omnes and those that are strictly bilateral, it did not go into the legal consequences
of the existence of such obligations. Commentators often assume that the question
of the legal consequences of a breach of an obligation erga omnes was first raised

when the ICJ had to deal with the illegal occupation of Namibia. As the passage
from that case below shows, this is not a surprising thought:

134  10,  Legal  Consequences  for  States  of the  Continued  Presence  of  South  Africa  in  Namibia  (South
West  Africa)  notwithstanding  Security  Council  Resolution  276(1970),IC]  Reports  1971.
135 ]  Crawford,  Fourth Report  on  State  Responsibility,  A/CN.4/517,2  April 2001, paragraph 47.
136 ]0rgensen, The  Responsibility  of States  for  international  Crimes,  115.
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In the view of the Court, the termination of the Mandate and the declaration of the
illegality of South Africa's presence in Namibia are opposable to all States in the
sense of barring erga omnes the legality of a situation which is maintained in
violation of international law. 137

Tams, however, claims that this should not be seen as an application of the
Barcelona Traction dictum in which the Court had applied the erga onines concept
in the field of legal standing. Rather its purport is to make clear that even non-
Members of the UN were bound by the UN Security Council resolutions that
constituted the foundation of sanctions against South Africa. Moreover, it seems138

that the legal consequences for non-directly responsible States as stated in the
Namibia dictum derive from Security Council resolutions rather than from general

139international law. Recently, however, the ICJ has dealt with the question of the
legal consequences of the breach of obligations erga omnes in the Israeli Security
Wall case. In that particular case, the Security Council had not condemned the
situation prior to the advisory opinion. In passing, the ICJ observed that the140

obligations that were violated by Israel included obligations erga o,nnes. It
concerned the ri ht to self-determination and basic rules of international

ifthumanitarian law. Consequently, the Court found that

137 Icl, Legal Consequences for States of the Continued Presence of South Africa in Namibia (South

West Africa) notwithstanding Security  Council  Resolution 276(1970),10 Reports 1971, paragraph 116.
138

Tams, Enforcing Ob/igations Erga Omnes in international lk,w, 107-109. Note that Tams states that
the concept of erga omnes was already in use in international legal practice before the dictum in the
Barce/ona Traction case. He claims that the reference to the notion in the Namibia case should be seen
in this traditional meaning of the term and not as an application of the Barcelona Traction dictum. In its
traditional meaning, the term is used to broaden the number of States bound by an international law
obligation. In this view, the obligation is not owed to all States but instead rests on all States. Note that
Crawford, for the same reason, holds: 'It is better to use the vernacular rather than the Latin expression,
the more so in that the International Court on several occasions has used the term "erga omnes" to
mean  something else, thereby risking confusion.' J Crawford, Fourth Report  on Smte Responsibility,
A/CN.4/517,2 April 2001, paragraph 49.
139 Gattini, 'A Return Ticket to "Communitarisme", Please',   1189.  The  ICJ in Namibia decided  that
'[t]he member States of the United Nations are (...) under obligation to recognize the illegality and
invalidity of South Africa's continued presence in Namibia. They are also under obligation to refrain
from lending any support or any form of assistance to South Africa with reference to its occupation of
Namibia'.  See:  ICJ,  Legal  Consequences  for  States  of the  Continued  Presence  of  South  Africa  in
Namibia  (South  West  Africa)  notwithstanding  Security  Council  Resolution  276(1970), IC]  Reports
1971, paragraph 119.
140 Judge Kooijmans distinguishes the Namibia case from the Israeli Security Wall case in that the
question on the legal consequences in the former case was premised on a decision by the Security
Council: 'A similar situation does not exist in the present case [/sraeli Security Wall], where the
Court's view is not asked on the legal consequences of a decision taken by a political organ of the
United Nations but of an act committed by a Member State. That does not prevent the Court from
considering the issue of consequences for third States once that act has been found to be illegal but then
the Court's conclusion is wholly dependent upon its reasoning and not upon the necessary logic of the
request.' ICJ, Legal Consequences of the Construction of a Wall  in the Occupied Palestinian Territory.
Advisory Opinion, ICJ Reports 2004,136, paragraph 155 (separate opinion).
I 41

Ibid.
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all States are under an obligation not to recognize the illegal situation resulting from
the construction of the Wall in the Occupied Palestinian Territory, including in and
around East Jerusalem. They are also under an obligation not to render aid or
assistance in maintaining the situation created by such construction. 142

Similar wording can be found in Article 41 of the ASR, which reads in relevant
part:

1. States shall cooperate to bring to an end through lawful means any serious
breach within the meaning of article 40.

2.     No State shall recognize as lawful a situation created by a serious breach within
the meaning of article 40, nor render aid or assistance in maintaining that
situation.

Firstly, Article 41(1) ASR holds that States are under a positive duty to cooperate in
order to bring to an end any serious breach of a peremptory norm. The Commentary
holds that because of the diversity of circumstances which could potentially be
involved, the Article does not state clearly what form this cooperation should take.
Logically, it can be organized within a competent international organisation but this
is not a necessary condition. In this respect, Vandaele argues that the role that the143

International Labour Organisation (ILO) took in imposing sanctions against
Myanmar in 2000 in order to force the country to eliminate forced labour in public
work can be seen as a form of cooperation under Article 41(1). In this unique144

case, the International Labour Conference recommended States, employers, and
workers to

review  ( . . . ) the relations  they may  have  with the member State concerned  and  take
appropriate measures to ensure that the said Member cannot take advantage of such
relations to perpetuate or extend the system of forced or compulsory labour referred
to by the Commission of Inquiry and to contribute as far as possible to the
implementation of its recommendations. 145

Not surprisingly, the idea that countermeasures in response to violations of
obligations erga omnes are only allowed if exercised collectively seems popular

142

Ibid., paragraph 159.
143 Note that the Commentary to Article 40 holds that serious breaches 'are likely to be addressed by the
competent international organizations including the Security Council and the General Assembly. In the
case of aggression, the Security Council is given a specific role by the Charter'. Commentary,  286.
144

Vandaele, International Labour Rights and the Social Clause:  Friends or Foes, 629.
145 ILC, Resolution Concerning the Measures Recommended by the Governing Body under Article 33
of the ILO Constitution on the subject of Myanmar, 888 session, June 2000, paragraph 1(b). See also: F
Maupain, 'Is the ILO Effective in Upholding Workers' Rights?: Reflections on the Myanmar
Experience' in P Alston (ed) Labour Rights as Human Rights (Oxford University Press, New York
2005).
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146
among legal scholars. The underlying rationale is that, for countermeasures to
have any influence, it is necessary to cooperate. However, it is not difficult to
imagine that such cooperation may be exceedingly difficult to achieve. More
importantly, Tams points out that such a requirement of collective action is not at
all supported by State practice:

[A] requirement of collective action has not been accepted in international practice.
While most countermeasures have been taken by groups of States, there is no general
pattern suggesting that only collective conduct was considered justified.  Not only are
there instances in which one country alone responded by way of countermeasure.
Moreover, different countries often acted independently of each other rather than on
the basis of a collective decision-making process. If, nevertheless countermeasures
were usually taken by groups of States, this may reflect the growing
internationalisation of foreign policies, or be due to a shared perception of wrongful
conduct. 147

Even the ILC itself doubts whether there exists in fact a positive duty of
cooperation in general international law or that Article 41(1) just reflects the
progressive development of international law. Yet, Gattini claims that there148

indeed exists an obligation to cooperate in order to bring a violation to an end. She
finds support for her view in the adoption of the Declaration of Principles on
Friendly Relations and Cooperation of States by the General Assembly, in which
the obligation of cooperation in general terms is regarded as a fundamental

149
principle of general international law. Of particular relevance here is that, from
the structure of the ASR, it cannot be deduced that this obligation of cooperation
(whether it is considered to be de lege lam or de legeferenda) does not exclude the
possibility of unilateral countermeasures. Article 41(1) should be read together with
Article 41(3) and Article 54, two provisions which do not seem to limit the right to
take unilateral measures. Moreover, Tams points out that there are examples of150

unilateral action in response to erga omnes breaches in cases where the UN Security
Council has already acted. It  concerns  the   1986 US Anti-Apartheid  Act  and  the

151

countermeasures taken by European States against Yugoslavia during the Kosovo
crisis. For all these reasons, it can be safely concluded that the obligation of
cooperation does not exclude unilateral action.

146 DW  Drezner, The  Sanctions   Paradox.   Economic   Statecraft  and   international   Relations  (Cambridge
Studies in International Relations, Cambridge University Press, Cambridge 1999), 15.
147 Tams, Enforcing Obligations EtgaOmnes in  International  law, 240.
148 11-C, Draft Anicles on Responsibility of States for Internationally Wrongful Acts with Commentaries,
114.
149 Gattini, 'A Return Ticket to "Communitarisme", Please', 1186.
150

Vandaele, international Labour Rights and the Social Clause:  Friends or Foes, 629. In addition,
Gattini states that the Chairman of the Drafting Committee made an explicit statement that the
obligation of cooperation was not intended to exclude the possibility of unilateralism. Gattini, 'A
Return Ticket to "Communitarisme", Please',  1187.
151 Tams, Enforcing Obligations Erga Omnes in International  inw, 261.
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3.3.4 The Obligation of Non-Recognition

Secondly, under Article 41(2), States have a duty of abstention: they are under a
negative obligation not to recognize as lawful a situation created by a serious breach
and not to render aid or assistance in maintaining that situation. Taking up a

152

comment by Dzida, one wonders whether the obligation of non-recognition is in
fact a particular consequence of a serious breach of a peremptory norm or that it

153
may also exist as a consequence of a breach of a normal international rule.
However, a brief look into State practice shows that examples of this obligation of
non-recognition can only be found in cases of annexations or forcible opposition
against self-determination.

Shaw in International Law describes the development of the doctrine of non-
recognition of factual situations that are the result of illegal conduct.154 The doctrine
was developed in the 1930s and can be found in a resolution of the Assembly of the
League of Nations that stipulated that Members should not recognise any situation
brought about by means contrary to the League's Covenant. However, State
practice until the Second World War was not encouraging. State practice after the
Second World War is more promising. It shows that this duty of recognition155

actually flows from forcible action that results in a change of a factual situation.
This view can also be found in the Declaration on Principles of International Law,
which holds that 'no territorial acquisition resulting from the threat or use of force
shall be recognized as legal'.156 Kooijmans argues that '[i]n its commentary the ILC
refers to unlawful situations which - virtually without exception - take the form of a
legal claim, usually to territory. He continues: 'In other words, all examples

,157

mentioned refer to situations arising from formal or quasi-formal promulgations
intended to have an erga on'Ines effect.'  Therefore,  it  seems  to  be  the  better view  to
consider this obligation as flowing from legal claims to territory which are intended
to have an erga onines effect. Gattini also stresses that this particular obligation of
non-recognition applies only to these situations: 'At present, it would still be
premature to speak of an obligation of non-recognition in the event of situations

152 Gattini makes it clear that the ILC through these obligations  ' gave substance to the fundamental  idea
of the social  ban  on and isolation  of the outlaw'. . Gattini, 'A Return Ticket to "Communitarisme",
Please', 1189.
153

Dzida, Zum Recht der Repressalie im heutigen \/dikerrecht, 244.
154

Shaw, International Law, 390-392.
155 Shaw  describes the proclamation of independence by Rhodesia  in  1965, the occupation  of a  part  of
Cyprus by Turkey, the South African presence in Namibia, and the Iraqi occupation of Kuwait. Ibid,
391-392.
156

UN General Assembly Resolution 2625 (XXV), Declaration on Principles of International La,v
Concerning Friendly Relations and Cooperation among States in Accordance with the Charter of the
United Nations, 24 October 1970, Annex  1.
i57 Separate opinion of Judge Kooomans in Lkgal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory,  Advisory Opinion, ICJ Reports 2004, paragraph 43.
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other than that of a regime established or maintained by the illegal use of force,
,158with which the forcible opposition to self-determination is equated.

In his fourth report on State responsibility, Crawford claims that the obligation
of non-recognition is part of general international law by referring to the ICJ's

159Namibia case.      In this case on the occupation of Namibia by South Africa, the ICJ
pointed out that States should refrain from acting in a way which could imply
recognition of South Africa's presence in Namibia:

With respect to existing bilateral treaties, member States must abstain from invoking
or applying those treaties or provisions of treaties concluded by South Africa on
behalf of or concerning Namibia which involve active intergovernmental co-
operation. With respect to multilateral treaties, however, the same rule cannot be
apphed to certain general conventions such as those of a humanitarian character, the
non-performance of which may adversely affect the people of Namibia. 160

This suggests that in case of occupation or denial of the right to self-determination,
States are obliged not to apply treaties which would imply recognition of the
occupation which is contrary to international law. Applying a treaty with South
Africa to Namibia, for instance, would imply the recognition of the situation. The
obligation of non-recognition is limited, however:

[T]he non-recognition of South Africa's administration of the Territory should not
result in depriving the people of Namibia of any advantages derived from
international cooperation. In particular, while official acts performed by the
Government of South Africa on behalf of or concerning Namibia after the
termination of the Mandate are illegal and invalid, this invalidity cannot be extended
to those acts, such as, for instance, the registration of births, deaths and malriages,
the effects of which can be ignored only to the detriment of the inhabitants of the
Territory.

161

When the European Court of Human Rights (ECtHR) was asked to rule on the
question of whether Cypriots living in the occupied part of Cyprus were required to
exhaust local remedies before they could complain in Strasbourg, it observed that

the obligation to disregard acts of de facto entities is far from absolute. Life goes on
in the territory concerned for its inhabitants. That life must be made tolerable and be
protected by the defacto authorities, including their courts; and, in the very interest
of the inhabitants, the acts of these authorities related thereto cannot be simply
ignored by third States or by international institutions, especially courts, including
this one. To hold otherwise would amount to stripping the inhabitants of the territory

158
. Gattini, 'A Return Ticket to "Communitarisme", Please'

m   ]  Crawford,  Fourth  Report  on  State  Responsibility,  AICN .41511,2  April  2001, paragraph 52.
w ICJ, Legal Consequences for States of the Continued Presence of South Africa in Namibia (South

West Africa) notwithstanding  Security Council Resolution 276 ( 1970), Advisory Opinion, ICJ Reports
1971, 16, paragraph 122.
161

Ibid. , paragraph 125.
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of all their rights whenever they are discussed in an international context, which
would amount to depriving them even of the minimum standard of rights to which
they are entitled. 162

Therefore, the ECtHR argued that it could not simply disregard the judicial organs
set up in the occupied part of Cyprus.

It is in the very interest of the inhabitants of the "TRNC" [Turkish Republic of
Northern Cyprus], including Greek Cypriots, to be able to seek the protection of such
organs; and if the "TRNC" authorities had not established them, this could rightly be
considered to run counter to the Convention. Accordingly, the inhabitants of the
territory may be required to exhaust these remedies, unless their inexistence or

163ineffectiveness can be proved - a point to be examined on a case-by-case basis.

In sum, the foregoing shows that the obligation of non-recognition is not of any
relevance for labour rights violations. Maybe the second duty of abstention under
paragraph 2 of Article 41 is.

3.3.5 The Obligation Not to Render Aid or Assistance in Maintaining the Situation
Created by a Breach

For present purposes, the second duty of abstention under paragraph 2 of Article 41
ASR which prohibits States from rendering aid or assistance in maintaining the
situation created by a serious breach of a peremptory norm could be of relevance.
Unlike Article 16, which deals with assistance in the commission of an
internationally wrongful act, Article 41 'deals with conduct "after the fact" which
assists the responsible State in maintaining a situation "opposable to all States in the
sense of barring erga onlnes the legality of a situation which is maintained in

164violation of international law'. This raises the question of whether the
importation of products from forced labour camps in a particular country, to
mention just one example, is tantamount to rendering aid or assistance in
maintaining the situation created by the breach. Put differently, would the import of
such products boil down to abetting the responsible State? In the ILC's view, this
second duty of abstention under Article 41  'may be seen as a logical extension of
the duty of non-recognition. However, it has a separate scope of application insofar

162 ECtHR, Case of Cyprus v. Turkey, Application no. 25781/94, 10 May 2001, paragraph 96.
163

Ibid., paragraph 98.
'64  U.£,  Draft Articles on  Responsibility of States for Internationally  Wrongful  Acts with Commentaries,
155. What is the substance of the obligation under Article 16 for States not to assist other States in the
commission of a wrongful act? Pursuant to the commentary, responsibility would flow from 'providing
an essential facility or financing the activity in question'. Examples  that are frequently referred  to  in
this respect are: a State that allows its territory to be used for committing an offence against a third
State; a State that supplies weapons to a State to attack a third country; a State that places part of its
military at the disposal of another State which uses it to attack a third State; a State that provides the
means to close an international waterway. Yearbook  of the ILC,  1978,  vol.  II,  Part one, paragraph 71.
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as actions are concerned which would not imply recognition of the situation created
by serious breaches in the sense of Article 40'.165

The ILC refers to UN Security Council resolutions 'prohibiting any aid or
assistance in maintaining the illegal apartheid regime in South Africa or Portuguese
colonial rule'.166 A brief look at the examples referred to by the ILC may provide an
answer to the question of what the substance of this obligation may be. In the case
of the Portuguese colonial rule, the Security Council requested all States in response
to the denial of the right to self-determination by Portugal

to refrain from offering the Portuguese Government any assistance which would
enable it to continue its repression of the people of the Territories under its
administration; And to take all the necessary measures to prevent the sale and supply
of arms and military equipment to the Portugese Government for this purpose,
including the sale and shipment of equipment and materials for the manufacture and
maintenance of arms and ammunition to be used in the Territories under Portuguese
administration. 167

Then what should be understood by the phrase 'any assistance which would enable
it  to  continue its repression' ? It seems  safe to claim  that  the  sale of weapons  that
might be used by the Portuguese government in the Territories would constitute
assistance. An interesting and equally relevant question is whether trading non-
military goods with Portugal would enable it to continue the repression. Or, to use
another example, would States in the case of the Israeli Security Wall be rendering
aid or assistance in maintaining the situation of ongoing violations created by such a
construction if they continued to import products from Israel? Or would they only
be in violation of this obligation if they offered more direct assistance in the form of
suppl Ing barbed wire and weapons to the Israeli army after the construction of the
wall? This could very well be the case if one departs from the idea that more
general trade sanctions would damage the Portuguese or Israeli economy and as a
result they would not be able to pay for the military activities in the annexed
territories.

In search for an answer on the substance of this obligation, it can be argued that
the  requirement to establish whether a State has provided  aid in Article  16  of the
ASR may also be of relevance for determining what the obligation under Article
41(2) ASR entails. For a State to be considered as providing aid in a violation of
international law (as referred  to in Article   16  ASR),   it  will  have to provide  an
'essential facility' for the wrongful conduct. This would mean that, when it comes
to restricting trade in goods, the goods traded must be essential for the wrongful

165 ILC, DraD Articles on  Responsibility of States for Internationally Wrongful Acts with Commentaries,
115.
166

Ibid.
167 UN Security Council Resolution 218 (1965).
168 If weapons would be supplied before annexation, the question of direct assistance under Article  16
ASR may come up.
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conduct or maintaining the situation created by the wrongful conduct. The term
'essential' suggests that the trade in a particular good is a necessary condition or at
least of the highest importance for the wrongful act or continuation of the situation.
This can be illustrated by referring to the 1994 Rwandan genocide, which was
facilitated by the import of large numbers of machetes. Similarly, in the event of169

occupation, it can easily be argued that supplying weapons or ammunition is in fact
essential to maintaining the situation after the fact because they may be directly
used for this purpose. Therefore, it can be argued that supplying weapons or
ammunition in such cases would constitute rendering aid in maintaining the illegal
situation.

In other words, the good traded must contribute essentially to maintaining the
situation created by the breach. For that reason, it can be argued that States are
under an obligation not to supply weapons or ammunition to the State that occupies
a territory. This does not mean, however, that States do not have the right under

general international law to additionally impose an import ban. Tams, for instance,
points out that, in the case of South Africa, the Second Conference of African
Independent States recommended States to ban products from that country in
response to the human rights violations that took place there.170 Accordingly, Ghana
and  Malaysia  in 1960 adopted countermeasures by banning all import from South
Africa.

Two years after the reaction of Ghana and Malaysia, the UN General Assembly
adopted a resolution, which requested States to take voluntary measures against
South Africa such as the refusal of landing rights and, of particular relevance for the
present study, a boycott of all South African products. A year later. the Security171

Council adopted a resolution which requested States to abstain from the provision
172of weapons and military goods to South Africa. In  1978,  the  US took additional

steps when it adopted export and import prohibitions (including non-military goods)
to dissociate itself from apartheid and simultaneously attempted to change the

173situation.
Any attempts towards more comprehensive sanctions in the years after were

blocked by vetoes in the Security Council. In 1985, however, more174

comprehensive sanctions were called for when the Security Council urged

States members of the United Nations to adopt measures against South Africa. such
as the following:

169 SH Cleveland, 'Human Rights Sanctions and International Trade: A Theory of Compatibility
(2002) 5 JIEL 133, 155.
17(1 Tams,  Enforcing  Obligations Erga Omnes in  Internaticinal  Liw, 90.
171 UN General Assembly Resolution 1761 (1962).
172 UN Security Council Resolution  1 8 1  (1963).
173 RB Thomas, 'The Use and Effectiveness of Economic Sanctions against Nations that Violate Human
Rights: Can the United States Force Reform on South Africa?'(1987) 4 New York Law School Human
Rights Annual 169, 183
17/ WC Maddrey, 'Economic Sanctions Against South Africa: Problems and Prospects for Enforcement
of Human Rights Norms'  ( 1982) 22 Virginia Journal of International Law 345,372.
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(a)   Suspension of all new investment in South Africa;
(b) Prohibition of the sale of krugerrands and all other coins minted in South

Africa;
(c)  Restrictions on sports and cultural relations;
(d)   Suspension of guaranteed export loans;
(e)   Prohibition of all new contracts in the nuclear field;
(f)   Prohibition of all sales of computer equipment that may be used by the South

175

African army and police;

Although not completely free from ambiguity, it seems safe to conclude from the
foregoing that States, at an early stage, already had a right to impose sanctions
(including an import ban) against South Africa. It cannot be denied that, in this
specific case, it concerned large-scale violations of a norm juris  cogentis. This
seems to suggest that general international law entitles States to impose import bans
in response to prior violations of international law by the exporting State if a
situation of large-scale violations of a peremptory norm takes place. It could be
argued that these conditions will almost never be met when it comes to labour rights
violations. However, it cannot be denied that the situation in Myanmar does seem to
meet these requirements. The International Confederation of Free Trade Unions
(ICFI'U) held with regard to systematic and widespread forced labour in Myanmar
that '[i]t is impossible to conduct any business relationship in Burma without
directly or indirectly supporting the Burmese military dictatorship which is
responsible for the extensive use of forced labor,  as well as other serious human and
trade union rights violations. ,176

Surely, as was shown above, support for the military regime, which employs a
system of forced labour is prohibited. However, in the present state of international
law, it seems that providing an essential facility such as weapons would only be
considered as support. There does not seem to be an obligation for States to impose
an import barrier against products from that country. This does not diminish the fact
that States may have a right under general international law to impose import bans
against products from countries that engage in large-scale breaches of a peremptory
norm.

Another issue that has been briefly touched upon earlier and that may be raised
in this context is the question of whether importing States under general
international law can ban products from exporting States that do business with the
country where the large-scale violations take place. For instance, if the US were to
ban all import from Myanmar but Thailand does not ban these products, then can
the US also ban products from Thailand or products from Myanmar that are
imported through Thailand? It was shown above that Article 49 ASR provides that
countermeasures can only be taken against the State that is responsible for the
violation of international law. The ILC makes it clear, however, that collateral

175 UN Security Council Resolution 569 (1985).
176

See  Jagers  quoting  a  press  release  of the  ICFTU of  15  November  2001. Jagers. CorporMe Human
Rights Obligations: in Search of Accountabiliti,94.
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177damage to third States or third parties in some cases is unavoidable. Yet,
according to Dzida, it has been argued that if an obligation erga omnes is violated,
there is no third State that can be damaged, because all States would be similarly
affected:

Will Staat A einen Handelsvertrag mit B im Wege der Repressalie suspendieren, weil
Staat B eine (gewtihnliche) V8lkerrechtsverletzung begangen hat, und verletzt A
darliber hinaus einen Vertrag mit C, damit die Repressalie gegen B nich unterlaufen
werden kann, dann ist dies rechtswidrig, weil C Dritter ist. Will A hingegen eine
erga-om,les-Pflicht durchzetzen (z.B. einen Volkermord im Staate B beenden), dann
habe auch C ein rechtliches Interesse daran, weil B die erga-omnes-Verpilichtung
auch gegenuber C verletzt. Deshalb konne C, wenn er in gleicher Weise wie im
vorherigen Beispiel von der reI]ressalienausubung betroffen ist, nich als ,Dritter"
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angesehen werden.

Although the case may be that an import ban against B to induce that State to
comply with its international obligations would be useless if products from B still
get  access  to  A' s market through  C,  it is questionable whether  in  such  a case, State
A could impose an import ban against C without facing international responsibility
towards the latter. It was demonstrated above that this is a difficult issue. which has
not yet been settled conclusively. State practice in this area is not uniform either:
whereas mainly the US tends to disregard interests of third States (for instance,
when it required American banks outside the US to freeze Iranian assets in the
Tehran hostage case) other States do take account of third States' interests (for
instance, in the Falkland crisis, British banks outside the UK were not required to
freeze Argentinean assets).

179

In the present state of international law, such import bans against third States
will probably lead to international responsibility: it was shown that States under
general law have a right and not an obligation to ban non-military goods in
response to large-scale breaches of norms juris cogentis. Put differentl y,  Thailand
would be free to determine whether it imposes an import ban against Myanmar. If it
decides not to ban products from that country, then it would simply not exercise that
right. Because Thailand in such a case would not violate an obligation owed
towards the US or the international community as a whole, the US would not have

177 ILC, DraD Articles on  Responsibility of States for Internationally Wrongful Acts ,t,ith

Commentaries. 130.
178 If State A wants to suspend a trade agreement with B because State B has breached a (normal)
international obligation and A in addition to that suspends a treaty with C to make sure that the
countermeasure adopted against B is not circumvented, this is unlawful because C is a third State. If, on
the other hand, State A wants to induce compliance with an obligation erga omnes (for instance, to
bring genocide in State B to an end), then C would have an interest as well because the obligation B has
Violated was owed to C too. For that reason, if C would be similarly affected as in the previous
example, it cannot be seen as a third State.' Dzida, Zum Recht der Repressalie im hewigen Volkerrecht,
119-120 (my translation).
179 Ibid., 118.
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legal standing. Accordingly, the US cannot take countermeasures nor institute
judicial proceedings before the ICJ against Thailand. This may be different if
Thailand would be abetting Myanmar. However, it was shown that, in the present
state of international law, the prohibition of abetting may at best only apply on the
international level when supplying weapons is concerned that consequently may be
used to (1) commit serious human rights violations or (2) breach the prohibition of
the use of force. A good example of the former would be the supply of machetes to
Rwanda shortly before the genocide took place or the supply of weapons to a
regime that uses them to employ a policy which leads to large-scale violations of a
peremptory norm. A good example of the latter would be the supply of weapons
which will be used to start a war.

Even in obvious cases of aid in the wrongful conduct, the question of the
international responsibility of the abettor (the State providing the essential facility)
is difficult to answer. To illustrate, if Thailand supplied weapons to the military
regime in Myanmar, could this lead to responsibility? This conduct would most
likely be in violation of Article  16  of the ASR (assuming that these obligations  are
de lege lam). If Myanmar occupied another territory and Thailand would then
supply weapons, Thailand would probably be held responsible under Article 41 for
its aid 'after the  fact'.  But to whom are these obligations  owed? In other words,  do
other States have legal standing if Articles  16 or 41  have been breached? Even if the
relevant obligations can be considered to be owed erga omnes, it was shown that
indirectly injured States may only take countermeasures against the perpetrating
State in a case of large-scale breaches. Should aid in the commission of large-scale
breaches of a peremptory norm be seen as serious enough for other States to be
allowed to take countermeasures against the abettor? This issue remains unclear.
Yet, it may be argued that, in case of a breach of these provisions, if they are owed
erga omnes, a third State would have legal standing to institute ICJ proceedings
against the abettor. In such a case, the seriousness requirement may not have to be
met. It should nevertheless be stressed here that, even if this is accepted, it does not
mean that the ICJ has jurisdiction to hear the claim. With regard to the Congolese
claim that Rwanda had violated norms  of a jus cogens character, the ICJ observed
that,

as it has already had occasion to emphasize, that "the erga omnes character of a norm
and the rule of consent to jurisdiction are two different things" (...), and that the
mere fact that rights and obligations erga omnes may be at issue in a dispute would
not give the Court jurisdiction to entertain that dispute. The same applies to the
relationship between peremptory norms of general international law (jus cogens) and
the establishment of the Court's jurisdiction: the fact that a dispute relates to
compliance with a norm having such a character, which is assuredly the case with
regard to the prohibition of genocide, cannot of itself provide a basis fur the
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j urisdiction   of the Court to entertain that dispute. Under the Court' s Statute   that
j urisdiction is always based  on the consent of the parties.'80

Because Rwanda had made a reservation to the Genocide Convention (which was
considered permissible because it did not affect the substantive obligations of the
Convention) that excluded dispute settlement by the ICJ, the Court had no

181jurisdiction to hear the claim, irrespective of whether Congo had legal standing.

4 CONCLUSIONS

In this chapter, the permissibility was discussed of countermeasures in the form of
import bans under general international law in response to prior breaches of
international law by the exporting State. It was shown that the question whether
States are entitled to enforce exporting States to comply with their international
obligations (i.e. the question of legal standing) and by what means belongs to the
area of State responsibility.  In the traditional view, State responsibility is a matter of
responsibility of one State for the violation of an international obligation owed to
another State. In this way, the question of legal standing was also narrowed down to
this bilateral relationship. Only the State to which the obligation breached was owed
was considered to have legal standing and was consequently entitled to claim
cessation, non-repetition and reparation. The traditional narrow approach of legal
standing poses problems when applied to human rights law. This is the result of the
special nature of human rights obligations: they are considered to be owed to
individuals rather than to States. Thus, in the event of violations, it is not the States
but individuals whose legal position is affected. In 1970, the International Court of
Justice (ICJ), however, in its dictum in the Barcelona Traction case, made it clear
that certain obligations exist, the violation of which would affect the international
community as a whole. Although consensus of opinion as to the legal consequences
of these obligations erga omnes (or: collective obligations) does not seem to have

been reached, it cannot be denied that this dictum has brought about a change in the
182

legal regime of law enforcement.
It was also argued that the mere existence of monitoring mechanisms under

particular human rights instruments does not exclude recourse to general
international law on countermeasures. Rejecting this view would imply that States
can actually 'contract out'  of this system of law enforcement by establishing a weak
monitoring mechanism. It was submitted here that States cannot 'contract out' of
the legal consequences attached to large-scale violations of a peremptory norm of
international law. In such cases, all States have a right to take countermeasures,

18{) IC],  Armed  Activities  on  the  Territory  of the Congo (Democratic Republic of the Congo v. Rwan(la),
3 February 2006, paragraph 64.
181

Ibid., paragraph 67.
183 Tami, Enforcing Obligations Erga Omnes in Inteniational Law, 8.
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including an import ban against the perpetrating State, within the limits that general
international law sets for countermeasures in a bilateral relationship.

It was shown that, if an exporting State breaches an obligation erga omnes, the
'specially affected' State has a right to take countermeasures within the framework
that general international law provides. This will only be the case if the violation of
the collective obligation also leads to a breach of a bilateral obligation. If, for
instance, Dutch workers worked in slavery-like conditions in Thailand, the
Netherlands would be able to exercise its right of diplomatic protection because
Thailand would have breached the right of the Netherlands that its nationals are
treated well within Thai territory. In such a case, the Netherlands would be allowed
to resort to countermeasures to secure compliance with its right. Evidently, if this
right to take countermeasures is exercised by means of an import ban, an
inconsistency with WTO law may arise.

The answer to the question of whether States can take countermeasures if they
are not 'specially affected' is less clear. State practice shows that States may be
entitled to respond in this way if large-scale violations of a collective obligation
take place in the exporting State. This comes close to what is stipulated in Chapter
III of part two of the Articles on State Responsibility. According to this Chapter, in
the event of serious violations of peremptory norms, non-responsible States have
two obligations of abstention: firstly, they are under an obligation not to recognize
as lawful the situation created by the breach. Secondly, they are under an obligation
not to render aid or assistance in maintaining the situation created by a breach. It
was shown that the first obligation of abstention may only be applicable in cases of
legal claims with regard to territory. It seems that in the present state of
international law, the second obligation will be met if States provide an essential
facility to the perpetrating State. Providing weapons to a regime which employs a
policy that structurally violates a peremptory norm or which occupies a territory is
therefore forbidden under international law. There is lack of proof for the idea that
this obligation of not rendering aid in maintaining the situation created by the
breach would also require an import ban against the violator. Despite the fact that
such an obligation may not exist, this does not mean that States are not entitled to
impose an import barrier. It cannot be denied that in the case of Myanmar, for
instance, where the military regime has set up a system of forced labour, general
international law allows States to react by means of import bans. Again, they are
not under an obligation to act in this manner but they have the right to do so when it
comes to large-scale violations of a peremptory norm. This leads to the following
question in the light of the social clause debate: are there any labour rights which
are of a peremptory character? The case of Myanmar suggests that this is the case.
In the following chapter, this matter will be dealt with in more detail.
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CHAPTER III

WORKERS' RIGHTS OF A
PEREMPTORY CHARACTER

1 INTRODUCTION

In the previous chapter, it was argued that the present state of international law
entitles States to have recourse to countermeasures, including import bans, in
response to serious violations of a peremptory norm of international law. Since the
present study focuses on the permissibility of import bans in response to violations
of labour rights in exporting WTO Members, it is first necessary to examine
whether there are any labour rights of a jus cogens character. If the answer to this
question is affirmative, it seems that general international law entitles States to take
countermeasures, including an import ban, against a country where labour rights of
a jus cogens character are seriously violated.

2NORMSJURIS COGENTIS

The concept ofjus cogens appears to find its origin in the domestic legal systems.'
In these systems, the notion applies to norms which can make a contract void if the
contracting parties deviate from it.2 In this way, the norm is identified as jus  cogens
in the relevant law itself. The problem of applying this concept in the international
legal order is that international law, unlike domestic law, does not clearly state
which norms have such a legal status. This is the result of the nature of law-making
in the international legal order.

Yet, this does not mean that there is no need to apply this concept in the
international legal order. On the contrary, in the first half of the 20'h century, some
situations gave rise to questions concerning the validity of treaties in international
law which appeared to be contra bonos mores.

' 1 Sztucki, Jus Cogens and the Vienna Convention on the Law of Treaties. A Critical Appraisal
(Springer-Verlag, Wien 1974), 6.
- E Schwelb, 'Some Aspects of International Jus Ccigens as Formulated by the International Law
Commission' (1967) 61 American Journal of International Law 946,948.
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As judge Schucking observed. in his separate opinion in the Oscar Chinn case of
1934,

[t]here is no clear and generally recognized doctrine regarding "acts which are
automatically null and void", and acts of which the nullity is only relative, that is to
say that they are valid in relations between their signatories, but are open to be
impugned by other parties.'

He continued: 'The Court would never, for instance, apply a convention the terms
of which were contrary to public morality.'4

Three years later, Verdross argued that 'no juridical order can (...) admit treaties
between juridical subjects which are obviously in contradiction to the ethics of a
certain community.'5 In his opinion, the application of this principle on the
international plane is not free from difficulties since the ethics of the international
community are much less developed than the ethics of national communities. How
then should norms of this character be distinguished in the international legal order?
According to Verdross, in order to find out which treaties are immoral, 'we must
( . . . )  try to  find the ethical minimum recognized by all the states of the international
community,  and must leave aside those particular tasks  of the state represented  onl y
by particular rtgimes'.6 Verdross' work, however,  has a strong natural law flavour
since he explicitly rejected the doctrine of positivism as being too superficial. Most
international lawyers, including positivists, nevertheless broadly accepted his
functional concept. Ultimately, this led to the suggestion of making jus cogens part
of the codification of the law of treaties, which was first made by Special
Rapporteur Lauterpacht to the International Law Commission (ILC) in 1953, albeit
without reference to the term itself.7 Eventually, the ILC incorporated this concept
into the final draft of the  law of treaties  of 1966, which provides, in Article 50, that
'[a] treaty is void if it conflicts with a peremptory norm of general international law
of which no derogation is permitted and which can be modified only by a
subsequent  norm of general international law having  the same character'.  This
provision was adopted by the Vienna Conference on the law of treaties with a
critical alteration:

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm
of general international law. For the purposes of the present Convention, a
peremptory norm of general international law is a norm accepted and recognized by
the international community of States as a whole as a norm from which no

1

PC:IJ, The Oscar Chinn Case, Series A/13, No. 63 (1934), 148.

4  Ibid.,  150.
5  A Verdross. 'Forbidden Treaties in International  Law'   (1937) 31 American Journal of International
Law 571,572.
6 ibid., 574.

Schwelb, 'Some Aspects of International jus Cogens as Formulated by the International Law
Commission',949, ID  Seiderman,  Hierarchy  in  International  Law.  The  Human  Rights  Dimension
(School of Human Rights Research, Intersentia, Antwerpen 2001), 41.
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derogation is permitted and which can be modified only by a subsequent norm of
general international law having the same character.8

Seiderman observes that, as of that moment, the definition adopted 'was shorn of its
original naturalist   core and edged firmly   into a positive law framework'.9
Accordingly, it is claimed that a sort of 'double consent' is needed for a norm to be

10regarded as peremptory. Firstly, a peremptory norm must be part of general
international law. Norms of international law, general or particular, are all based on
consent. Secondly, the subsequent part of Article 53 stipulates that the rule needs to
be accepted and recognized as peremptory by the international community of States

as a whole. In this consensual view of the identification process ofjus cogens, the
question of the sources ofjus cogens is relevant for both tests, firstly, to answer the
question of whether the norm is a norm of general international law and, secondly,
to examine the question of whether this norm of general international law is
considered (accepted and recognized) to be of a peremptory nature.

It should nevertheless be stressed from the outset that, although Article 53 of
Vienna Convention seems to hold a 'double consent' test for peremptory norms to
emerge, a great number of scholars have argued that this consensual view seems to

ilcontradict the very notion  of jits cogens.     As was shown, the problem seems  to
have been caused by the attempt to base the identification process ofjus cogens on
the consensual character of international law (jus dispositivum), whereas the

8 Article 53 Vienna Convention on the Law of Treaties,  1155 U.N.T.S. 33 1, 8 I.L.M. 679, entered into
force Jan. 27, 1980 (emphasis added).
9

Seiderman, Hierarchy in international Law. The Human Rights Dimension, 45. Seiderman argues that
the addition of the element of opinio juris means that States would have to accept and recognize a norm
both as a norm of general international law and as peremptory, which amounts to a sort of 'double
consent'. See also: GJH Van Hoof, Rethinking the Sources of /ntemational law (Kluwer, Deventer
1983), 158; CL Rozakis, The Concept of jus Cogens in the  law of Treaties (North-Holland Publishing

Company, Amsterdam  1976), 75.
1()

Seiderman, Hierarchy in International I.nw. The Human Rights Dimension, 45. See also·. All de
Hoogh, Obligations Erga Omnes and international Crimes: A Theoretical Inquiry into the
Implementation and  Enforcement  of the  International  Responsibility of States (Nijmegen 1995).
11  See,  for instance: M Janis,  'The Nature of Jus Cogens' (1988) 3 Connecticut Journal of International
Law 359. Janis has difficulties with both customary international law and conventional law as the basis
of jus cogens. For that reason, he seems to prefer the constitutional view of jus cogens. He distinguishes
between the category of customtry international law making ordinary consensual rules and the category
of customary international law creating rules that are non-derogable. Rules in the latter category would
be based on traditional notions of natural law rather than on consent. In this view, the pacta sunt
sen,a,ida principle, for instance, would not really be of a customary character (based on consent) but it
should nevertheless be seen as 'a norm which sets the foundations of the international legal system'
That would, in his view, be the pivotal requirement for norms to be regarded as peremptory: the norm
should concern 'the fundamental order  of the community  and its legal system'. This focus   on   the
importance of the norm as one that is aimed at structuring the entire legal order is referred to as the
'constitutional' point   of   view as opposed   to the consensual    view.    Van Hoof points   out   that   this
constitutional view is problematic because it is not in conformity with the consensual character of
international law. Yet, he also acknowledges that the strict consensual point of view 'undermines the
very purpose which jus cogens is designed to serve, that is the structuring of the (international) legal
order' . Wan Hoof, Rethinking the Sources of international Inw, 161.
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development of this doctrine in the international legal order was in fact strongly
influenced by natural law considerations: 12  the  idea  of the existence  of a  kind  of
obligatory law (jus stricmm), which rendered every voluntary law that was in
conflict with it void. As Danilenko observes:

Paradoxically, one of the still unresolved questions concerns the definition of
normative procedures by which rules of fundamental importance for the community
of states may be created. From a theoretical perspective, it remains unclear how the
international community lacking any legislative rwer can accommodate the idea of
overriding principles binding all of its members.

Even the ILC acknowledges that there is no such a thing as a simple criterion for the
determination ofjus cogens status.14 This raises the question of why the effort was

undertaken to find objective criteria for the identification of jus cogens in the
Vienna Convention. Basically, while the prevailing view is that a dynamic legal

conce   of
jus strictum is necessary and indeed exists in the international legal

order, - lack of objective criteria on how such norms may come into being would
make the concept vulnerable to abuse. For that reason, it was believed necessary to
lay down objective criteria in Article 53. The consensual view seems to have been
preferred for the reason that the international law making process is based on the
notion of consent and, therefore, it was argued that the process of creating jus
cogens must be subject to the same requirement. 16 As the ILC  observed:

On reflection, and because the most important rules of international law are involved,
the Commission thought it worthwhile to point out that, in the present state of
international law, it is States that are called upon to establish or recognize peremptory

17norms.

However, the choice for the consensual view in the Vienna Convention does not
mean that the debate on how peremptory norms may emerge was settled
conclusively. Therefore, in the next section, the requirements of Article 53 of the
Vienna Convention will be discussed, while taking into account existing criticism
on consent as the basis  for jus cogens. Subsequently, the examples of norms juris

12 GM Danilenko, 'International Jus Cogens: Issues of Law-Making' (1991) 2 European Journal of
International Law 42,44.
i.1 Ibid.,43.
14 Yearbook of the ILC 1966, Volume II, 247-248
15 Scheuner claims that 'States in the present international order are bound by common interests and by
the acceptance of fundamental legal principles as well as by subordination to the rule of law to which
principles a legal validity is ascribed independent of the  will of individual states'. U Scheuner, 'Conflict
of Treaty Provisions with a peremptory Norm of General International Law and its Consequences'
(1967) 27 Heidelberg Journal of International Law 520,522.
16 See also: Van Hoof, Rethinking the Sources of International Law, 151 .
I 7 Report of the International Law Commission on the work of its thirty-fourth session, Treaties
concluded between States and international organizations or between t#v or more international
organizations, Yearbook of the ILC 1982, Volume II, Part Two, 56.
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cogentis that are most frequently referred to in legal literature and the case law of
the International Court of Justice will be briefly discussed.

3 ARTICLE 53 OF THE VIENNA CONVENTION

The choice for the consensual point of view for the identification of peremptory
norms of international law in Article 53 of the Vienna Convention raises the
question of which of the traditional sources of international law qualify as sources
of a normjitris cogentis.

3.1 Sources of a Peremptory Norm

3.1.1   Conventional  Law

As Article 53 provides,  for a rule to obtain jus cogens status,  it will  have to be part
of general international law. The traditional view is that general international law is
customary international    law   only. 18 Accordingly, treaty   law,    even   when   it   is
universally adhered to, will have to become customary international law before it
can be seen as general international law, and consequently may become the basis of
jus cogens. Yet, pursuant to the Nicaragua case, in which the ICJ dealt with the
peremptory norm prohibiting the use of force, it is often assumed that norms juris
cogentis are not necessarily the product of custom but may also flow from other
sources of law: 19 the prohibition of the use of force is codified in the UN Charter,
but is also considered to be customary international law. On this ground it has been
suggested that treaty law as well as customary international law, which are both
based on State consent, are the basis for jus cogens. Yet, both treaty law and
customary international law have been criticized as sources of peremptory norms.

Byers, for instance, gives two reasons to support his opinion that conventional
law  can be nothing  more  than a contributing factor  in the development  of jus
cogens.20 Firstly, he refers to Article 39 of the Vienna Convention to argue that, as a
rule of general international law, treaties can always be amended or modified.21  Any
treaty that provides that its terms can never be modified, can always be modified at
a later stage. To illustrate, when two States decide to bind themselves to a treaty,
which holds that no derogation from its provisions is ever allowed, these two States
could still make a different treaty and include a conflict clause in favour of the later

· 22treaty. In the event of a conflict between the two treaties, the later one will prevail.

18 G Tunkin, 'Is General International Law Customary Law Only?'  (1993) 4 EJIL 534,535.
19 IC], Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicasagua v.
USA), ICJ Reports 1986, paragraph 202. See also: Danilenko, 'International Jus Cogens: Issues of
Law-Making', 49.
20 M Byers, 'Conceptualising the Relationship between Jus Cogens and Erga Omnes Rules' (1997) 66
Nordic Journal of International Law 211, 221.
2I Article 39 holds in relevant part: 'A treaty may be amended by agreement between the parties.'
22 On the conflict rules of general international law, see Chapter IV.
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Without such a conflict clause, however, the previous treaty will prevail. Secondly,
Byers claims that treaties can only create obligations for its parties. They do not
bind States that are not parties to the treaty and they often lack universal
adherence. 23 In international law, the principle Pacm tertiis nec nocent nec prosunt
(i.e., a treaty binds the parties and only the parties), is well established. 24

However,
if this is accepted, it can also be argued that customary international law neither is a
good basis for jus cogens, since the persistent objector is not bound to customary
law. This issue will be discussed more fully in the next section.

Hannikainen sees an additional difficulty in considering treaties as a source of
25

jus cogens. In his view, the problem with treaties is that they can be denounced.
Yet, pursuant to Article 56 of the Vienna Convention there are treaties which may
not be denounced: a treaty which has no provision providing for denunciation
cannot be denounced if 'a) it is established that the parties intended to admit the
possibility of denunciation or withdrawal; or b) a right of denunciation or
withdrawal  may be implied  by the nature  of the treaty'. The Human Rights
Committee in General Comment 26, for instance, has argued that States are not
allowed under international law to denounce or withdraw from the International
Covenant on Civil and Political Rights (ICCPR) for two reasons. Firstly, the
Committee argued that the State parties intended not to admit denunciation because
they omitted to include a provision on denunciation. Secondly, they argued that the
ICCPR does not have 'a temporary character typical of treaties' and therefore

26
parties do not have a right of denunciation.    In any event, Article 56 of the Vienna
Convention suggests that there are treaties which cannot be denounced even if it
remains unclear if the ICCPR is one of them.

With respect the Byer's criticism, Seiderman does not think it is persuasive
enough to exclude treaties as a source of jus cogens.

1
First of all, universal

acceptance is not a necessary requirement for norms to gain a peremptory character.
Even when it is, it cannot be denied that treaties which have been ratified
universally, do exist. In this respect, the UN Charter or the Geneva Conventions of
1949 is a case in point. Secondly, with regard to the modification and denunciation
of treaties, he argues that this can in fact be evidence for the replacement of the
norm juris cogentis by a new norm of the same character pursuant to Article 53 of

28the Vienna Convention.
The fact that a State is not a party to a treaty does not mean that it has not

accepted a particular norm from that treaty as binding. Therefore, Ragazzi' s seems
to be the better norm. He holds that 'it seems reasonable to suggest that a too rigid

23
Seiderman, Hierarchy  in  International  law.  The  Human  Rights Dimension, 50-51.

24 Article  34 of the Vienna Convention on the  Law of Treaties.
25 L Hannikainen, Peremptory Nonns (Jus Cogens) in International Law (Finnish Lawyers' Publishing
Company, Helsinki 1988) ,218-219.
26 Human Rights Committee, General Comment 26, Continuity of Obligations (Sixty-first session,
1997), UN. Doc. CCPR/C/21/Rev.1/Add.8/Rev. 1 (1997).
27 Seiderman,  Hierarchy  in  International  Law.  The  Human  Rights  Dimension,  51.
28 Ibid., 52.
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approach to the sources ofjus cogens would be misleading'.29 Conventions can play

a big role in the emergence of customary international law.30 In this way,
conventional rules    may gain peremptory status as Custom. 3      The    fact   that   a
particular treaty is nearly universally adhered to indicates strong evidence for the
existence of opinio juris. Consequentl y,   States  that  are  not  parties  to  the  treaty  may
also be bound by the norm because it has entered the body of customary
international law. Moreover, Tunkin has shown that codification efforts have
actually contributed to 'general multilateral treaties' becoming part of general
international law. 32

3.1.2 Customary International Law

The criticism on conventional law as a source of jus cogens, mentioned above, has

led commentators to suggest that customary international law is the decisive source
ofjus cogens,33 but this idea has also attracted criticism, for two reasons.34 The first
objection relates to a more general, but equally important issue: the controversy
with regard to custom as a source of human rights law. When custom cannot be a
source of human rights  -  and  when  it is accepted  that the decisive source  of jus
cogens is custom rather than treaty law - then human rights can never be of a
peremptory character. The criticism on custom as a source of human rights is
mainly based on the fact that, when human rights are concerned, there is often a
huge inconsistency between the requirements for the development of customary
law: a consistent pattern of State practice and opinio juris sive necessitatis. Opinio
juris in this particular field (i.e., the notion that States act in a particular way
because they believe it is legally obligatory) is often deduced from soft law
instruments, whereas State practice may point in the opposite direction.35 For
instance, a government may say that it will respect a particular provision of the
Universal Declaration of Human Rights (UDHR), which suggests opinio juris, but
simultaneously flagrantly violate this right, which suggests incompatible State
practice.36 'rhis gap between State practice and optnio juris may lead to the
conclusion that the provision of the UDHR in question is not a rule of customary

29 M Ragazzi, The Concept Of International Obligations Erga Omnes (Oxford Monographs in
International Law, Clarendon Press, Oxford  1997),  54.
30 Cf. ICJ, North Sea Continenml Shelf Cases (Federal republic of Germany v. Denmark; Federal
Republic of Germany v. Netherlands), ICJ Reports 1969,4, paragraph 71.
11

Seiderman, Hierarchy in International Liw. The Human Rights Dimension, 51.
32 Tunkin, 'Is General International Law Customary Law Only?', 538. It should be pointed out that the
term 'general multilateral treaties' refers not only to the number of States that are bound by it but also to
the general subject matter of its rules.
13 Hannikainen, Peremptory Norms (Jus Cogens) in International l.aw, 224.
34 Janis,  'The Nature of Jus Cogens', 360.
15 B Simma and P Alston, 'The Sources of Human Rights Law: Custom, Jus Cogens, and General
Principles' (1989) 12 Australian Yearbook of International Law 82,96-97.
36 Van Hoof, Rethinking the Sources of International I.ziw, 108.
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international law. The ICI, in the Nicaragua case, tried to overcome this
inconsistency by deciding that it does not consider that,

for a rule to be established as customary, the corresponding practice must be in
absolute rigorous conformity with the rule. In order to deduce the existence of
customary rules, the Court deems it sufficient that the conduct of States should, in
general, be consistent with such rules, and that instances of State conduct inconsistent
with a given rule should generally have been treated as breaches of that rule, not as

37indications of the recognition of a new rule.

Simma and Alston, however, claim that this argument is unconvincing 'in instances
where the inconsistency between words and factual behavior has been glaring from
the very beginning' and have referred to this phenomenon as the 'identity crisis' of
customary international law:38 ,[T]he de-emphasising of material practice as a
constitutive element combined with the tendency to "count" the articulation of the
rule twice, so to speak, not only as an expression of opinio juris but also as State
practice itself. The problem with such an approach is that it may be doubted,39

whether it is beneficial for human rights and custom. For present purposes, the
inconsistency between the elements necessary for customary international law to
emerge makes it difficult for human rights to become part of general international
law.  As was shown,  only a norm of general international  law  may gain jus cogens
status. However, Bal is of the opinion that human rights violations do not weaken
the customary character of a norm, for the simple reason that the countries

40concerned often either deny the allegations or seek to justify their behaviour.
Likewise, Hannikainen observes that violations may not have a weakening effect on
the formation of customary law if the State that has been accused of violating the
norm  argues in defence  that its conduct  does not violate the norm.4    Such a denial
indicates that the perpetrating State recognizes that its conduct is not in conformity
with what is required from it by a legally binding norm. When it is not bound by the
norm in the first place, there would be no reason to deny the allegations or seek
justification. Furthermore, it seems that if a great number of States expressly state
that a particular norm is part of customary international law, less evidence from

37 ICJ, Case Concerning Military and Paramilitary Activities in and against Nicaragua, IC] Reports

1986, paragraph 186.
38

Simma and Alston, 'The Sources of Human Rights Law: Custom, Jus Cogens, and General

Principles',  97.  Van Hoof holds that 'abstract statements cannot be  said to delineate the content of a  rule
in the face of concrete material acts to the contrary during the so-called formative stage. Once a
customary rule of international law has come into being, concrete material acts to the contrary of course
constitute a violation  of the rule concerned'.  Van Hoof, Rethinking  the Sources  of International Lkiw,
108, footnote 423.
39

Simma and Alston, 'The Sources of Human Rights Law: Custom, Jus Cogens, and General
Principles', 96.
40 S Bal, 'International Free Trade Agreements and Human Rights: Reinterpreting Article XX of the
GATT' (2001) 10 Minnesota Journal of Global Trade 62,83.
41 Hannikainen, Peremptory Norms (Jus Cogens) in International Law, 235.
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42State practice is needed. This means that there are no difficulties with customary
international law as a source of human rights law.

The second difficulty with custom as source of jus cogens is based on the
principle of the persistent objector. In international law, all States but the persistent
objector (i.e., the State that, from the beginning of the emergence of a rule of
customary law, has raised objections against it) are bound by a rule of customary
international law.43 This was explicitly acknowledged by the ICJ in the Fisheries
case, in which it had to decide whether the 'ten-miles rule' for bays was part of
general international law: 'In any event the ten-mile rule would appear to be
inapplicable as against Norway, asmuch as she has always opposed any attempt to
apply it to the Norwegian coast.

Given this principle, it is difficult to see how customary international law, which
may not bind all States, can acquire jus cogens status. Yet, as Byers points out,
when a customary norm becomes a norm juris cogentis, all States, including the
persistent objector are bound by it.45 In this respect, Seiderman refers to the fact that
South Africa, while it did not accept the prohibition against apartheid as a rule of
international law in the first place, was bound by it because the vast majority of
States considered the rule to be of a peremptory character.46 In this way, the
persistent objector may still be bound by the customary law rule it has persistently
objected to. This suggests that the second requirement of Article 53, the acceptance
of the non-derogable character of the norm by a large majority of States, may thus
overrule persistent objections to the customary character of the substance of the
rule.

3.2 Opinio Juris Cogentis

Article 53 of the Vienna Convention provides that a norm juris cogentis should be
accepted and recognized by the international community of States as a whole, as a
norm from which no derogation is permitted. As the ILC held: 'On reflection, and
because the most important rules of international law are involved, the Commission
thought it worthwhile to point out that, in the present state of international law, it is
States that are called upon to establish or recognize peremptory norms.,47 Since this
opinio juris  cogentis, like  opinio juris, seems to be based on consent (it needs to be

42 Ibid., 236.
43 In the international legal order, all States but the persistent objector are bound by rules of customary
law. MN Shaw, International Lkiw (fifth edn, Cambridge University Press, Cambridge 2003), 86. Cf.
IC], North Sea Continental Shelf Cases (Federal republic of Germany v. Denmark; Federal Republic of
Germany v. Netherlands), ICJ Reports 1969,4, paragraph 63.
44

ICJ, Fisheries Case (United Kingdom v Norway), ICJ Reports 1951,116,131.
45 Byers, 'Conceptualising the Relationship between Jus Cogens and Erga Omnes Rules', 288.
46

Seiderman, Hierarchy in International Law. The Human Rights Dimension, 53-54; Ragazzi, The
Concept of International Obligations Erga Omnes, 11.
47 Report of the International Law Commission on the work of its thirty-fuurth session, Treaties
concluded between States and international organizations or between two or more international
organizations, 56.
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accepted and recognized), and thus on the traditional sources of international law,
two questions can be raised. Firstly, what are the sources of opinio juris cogentis?
And, secondly, what is the degree of acceptance and recognition necessary for a
rule of general international law to acquire jus cogens status?

Some commentators have pointed out that the particular terminology 'accepted
and recognized' in Article 53 of the Vienna Convention was the result of the effort
to bring the definition ofjus cogens in accordance with Article 38(1) of the Statute
of the ICJ.48 This provision, which lists the traditional sources of international law.
refers to conventions and general principles of law that are recognized and
international custom that is accepted. This suggests that opinio juris cogentis is not
limited to just one of the traditional sources of international law. Van Hoof argues
that, for a norm to become of a peremptory character, it is not necessary to rely on
just one of the sources of international law. Opinio juris cogentis may,for instance,
be deduced from soft law instruments as well. Van Hoof confirms this view by
stating that general international law may 'become peremptory because of a
(separate) declaration by the States concerned containing their opinio juris
cogentis. 49

Van Hoof, however, objects to custom or general principles of law as a source of
50opinio juris cogentis. In his view, general principles are not fit as a source of

opinio juris cogentis for two reasons. Firstly, in general, these principles cannot be
seen as an effective source of international law outside the framework of the
International Court of Justice. Secondly, even if they do operate within this
framework, it would be hard to imagine how they may bind other States than the
parties to the dispute. Van Hoof also claims that, because there are relatively few
customary international norms left and it is unlikely that many new ones will
emerge in the future, customary international law cannot be a reliable source for

51

opinio juris cogentis either.
Nevertheless, it has generally been accepted that opinio juris cogentis can be

derived from a treaty.52 Van Hoof points out that the clearest expression would, of
course,  be a provision that holds that certain parts of a treaty are jus cogens norms.
Obviously, this comes close to identification of jus cogens on the domestic level.
On the international plane, tllis would mean that a State can set up a treaty that
would hold that its obligations cannot be derogated from. Article 103 of the UN
Charter, which gives precedence to the obligations under the Charter in the event of
conflict with other international law, is often referred to in this context. Yet, this
provision should be seen as a simple conflict clause, which lets obligations under

48 Ragazzi, The Concept of International Obligations Erga Omnes, 52-53; Danilenko, 'International Jus
Cogens: Issues of Law-Making', 53. See also: de Hoogh, Obligations Erga Omnes and International
Crimes: A Theoretical Inquiry into the Implementation and Enforcement of the International
Responsibility of States. 39.
49 Van Hoof, Rethinking the Sources of International Lnw, 165.
50 Ibid., 163.
51 Ibid., 163-164.
52 Ibid., 164-165.
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the UN Charter prevail over other international law rather than rendering the latter
norms void in the event of conflict.53 Accordingly, it cannot be considered an
expression of opinio juris cogentis.

Since the Vienna Convention holds that peremptory norms are by definition non-
derogable, it is not strange that the principle of non-derogability as stipulated in
human ri ghts treaties has been brought forward as an expression of opinio juris
cogentis. 4 In the human rights context, the notion serves to make it clear that States
may derogate from certain rights during a declared state of emergency.55 Obviously,
it is tempting to consider the principle of non-derogability in a (nearly universally
accepted) human rights convention as opinio juris cogentis. As the ILC held, when
it gave a number of examples of potential norms juris cogentis:

There also seems to be widespread agreement with other examples listed in the
Commission' s commentary to Article  53:  viz., the prohibitions against slavery and
the slave trade, genocide, and racial discrimination and apartheid. These practices
have been prohibited in widely ratified international treaties and conventions

56
admitting of no exception.

Yet, the ILC has also pointed out that it is not exclusively the non-derogability
criterion that leads to jus cogens status in international law:

Nor would it be correct to say that a provision in a treaty possesses the character of
jus cogens merely because the parties have stipulated that no derogation from that
provision is to be permitted, so that another treaty which conflicted with that
provision would be void. 57

A similar view can be deduced from General Comment No. 24 of the Human Rights
Committee  (HRC):

But not all rights of profound importance, such as Articles 9 and 27 of the Covenant,
have in fact been made non-derogable. One reason for certain rights being made non-
derogable is because their suspension is irrelevant to the legitimate control of the
state of national emergency (for example, no imprisonment for debt, in art. 11).
Another reason is that derogation may indeed be impossible (as, for example,
freedom of conscience).  At the same time, some provisions are non-derogable exactly
because without them there would be no rule of law. A reservation to the provisions
of Article 4 itself, which precisely stipulates the balance to be struck between the
interests of the State and the rights of the individual in times of emergency, would
fall in this category. And some non-derogable rights, which in any event cannot be

53 On conflicts and conflict resolution, see Chapter IV.
54

See, for instance: Seiderman, Hierarchy  in  International  Inw.  The  Human  Rights Dimension, 84-89.
55

For a discussion on the limits of derogation, see: JP Loof, Mensenrechten en Staatswiligheid:
Verenigbare Grootheden? (Wolf Legal Publishers, Nijmegen 2005).
56 11£, Draft Articles on Responsibility of States for Internationally Wrongful Acts Mih Commentaries,

Yearbook of the International Law Commission,  2001, Vol.  Il, Part Two, 112 (emphasis added).
57 Yearbook of the International Law Commission,  1966, Vol. II, 248.
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reserved because of their status as peremptory norms, are also of this character - the
prohibition of torture and arbitrary deprivation of life are examples.

58

It can safely be concluded from the foregoing that non-derogability  and jus cogens
do not necessarily overlap. As Seiderman remarks:

The case for non-derogable rights as jus cogens, while substantial, thus rests on not
entirely firm grounds. In the end, the doctrine of non-derogability serves to provide a
modicum of evidence as to how certain norms are conceived and evaluated by 'the
international community as a whole'.59

In this light, it seems best to treat non-derogability of rights as a starting point for
peremptory norms: while non-derogable rights in a (nearly) universally accepted
treaty may be considered strong evidence for the existence of jits cogens status, it is

not excluded that some derogable rights rnay also be of such a character due to the
fact that additional evidence outside the convention can be found. To sum up, a
non-derogability clause in a human rights treaty or recognition of the peremptory
character of a norm in a soft law instrument may serve as a manifestation of opinio
juris cogentis.

This immediately raises the question of what the degree of acceptance needs to
be for a rule of general international law to acquire jus cogens status. Van Hoof
points out that the phrase 'international community of States as a whole' in Article
53 of the Vienna Convention does not imply that all States in the world would have
to accept and recognize a norm as rremptory. In his opinion, it would be enough
when a very large majority does so. Likewise, Ragazzi explains that no unanimous
consent is necessary:

[T]he words 'as a whole' had been added in order that, if'one State in isolation' or 'a
very small number of States' were to reject the peremptory character of a norm, the
other States would not be precluded from accepting and recognizing this norm as a

61norm ofjta cogens.

It remains to be seen, however, what the exact degree of acceptance needs to be for
a rule to become peremptory. In this respect, Ago proposed that

[I]1 faut que la conviction du caract&re impdratif de la r&gle soit partagde par toutes
les composantes essentielles de la communaut6 internationale et non seulement, par

58 Human Rights Committee, General Comment 24 (52), /ssues relating to reservations made upon
ratification or accession to the Covenant or the Optional Protocols thereto, or in relation to
declarations under article 41 of the Coven(int, (Fifty-second session, 1994), UN Doc.
CCPRJC/21/Rev. 1/Add.6 (1994).
59 Seiderman, Hierarchy in International Law.  The  Human Rights  Dimension, 88.
60 Van Hoof, Rethinking the Sources of International litw, 159.
61

Ragazzi, The  Concept  of International  Obligations Erga Omnes, 55-56.
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exemple, par les Etats de l'Ouest ou de l'Est, par les rys ddveloppts ou en voie de
ddveloppement, par ceux d'un continent ou d'un autre.

In fact, Danilenko has observed that the view that it would be sufficient for a norm
to become peremptory when its status is accepted by the 'basic components' of the
international community has found support with the ILC.63 Nevertheless, Ragazzi
explains that it may be difficult to determine what the basic components of the
international legal order are. In his view, this would 'in part depend on the political
evolution of the international community and in part on the content of the
peremptory   norm in question'.64 Some States   may   have more interest   in   the
emergence or non-emergence of a peremptory norm. In this respect, an analogy

65with the emergence of customary international law can be found. This suggests
that, when it concerns the question of which labour rights can be identified as jus
cogens, it is important that not only developed countries but also a significant
number of developing countries would agree on its peremptory character. Of

66
course, it does not imply that all States would have to agree. Requiring acceptance
of the peremptory character of the norm by all States of the international
community, rather than a very large majority, would make the concept ofjus cogens
redundant. For instance, it would be absurd that a country such as Myanmar, where
a system of forced labour has been established, could object the freedom from
forced labour as a peremptory norm. In such cases, it seems to be the better view to
consider these practices to be the exception that proves the rule, analogous to the
ICJ's decision in the Nicaragua case with regard to custom.

4 FREQUENTLY USED EXAMPLES OF JUS COGENS

As was stressed  from the outset, the requirements  for the identification  of jus
cogens which are set out in the Vienna Convention are not entirely clear. Even the

ILC has acknowledged that 'the formulation of the article is not free from
difficulties, since there is no simple criterion by which to identify a general rule of

, 67international law as having the character of jus cogens .   The ILC, in the
commentary to the final draft of the law of treaties, did not include any examples of
peremptory norms. The ILC has explained this as follows:

The Commission decided against including any examples of rules ofjus cogens in the
Article for two reasons. First, the mention of some cases of treaties void for conflict

62 R Ago, Droits des traius h la lumi2re de la Convention de Vienne, Recueil des Cours  1971  (III),  323.
63 Danilenko, 'International Jus Cogens. Issues   of   Law-Making',   54.    See   also:    Hannikainen,
Peremptory  Norms  (Jus Cogens)  in  international  Law, 211.
64 Ragazzi, The Concept of International Obligations Erga Omnes, 57.
65

See ICJ, North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark; Federal

 lepublic
of Germany v. Netherlands), ICJ Reports 1969, 4, paragraph 73.

Hannikainen, Peremptory Norms (Jus Cogens) in international law, 214.
67 Yearbook of the ILC 1966, Volume Il, 247-248.
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with a rule of jus cogens might, even with the most careful drafting, lead to

misunderstanding as to the position concerning other cases not mentioned in the
Article. Secondly, if the Commission were to attempt to draw up, even on a selective
basis, a list of the rules of international law which are to be regarded as having the
character of jus cogens, it might find itself engaged in a prolonged study of matters
which fall outside the scope of the present Articles. 68

What seems clear is that the ILC was of the opinion that the substance ofjus cogens
should be worked out in State practice and case law of international tribunals.69

Sztucki remarks that this solution seems to contradict the condition of acceptance
and recognition of a norm as peremptory by the 'international community as a
whole . They may not necessarily reflect the opinion of the 'international, 70

community as a whole' because there is 'no organ or procedure generally
recognized as capable of reflecting the legal opinion of the 'international
community   as a whole":' This criticism makes it clear   that an international
tribunal may conceive a norm as being of a jus cogens character, while the

requirements of Article 53 may not be fulfilled. And vice versa, a norm may not be
perceived as peremptory, whereas the requirements of Article 53 seem to have been
met.

Case law on the issue becomes even more relevant when it is taken into account
that Article 53 has been the subject of much criticism. Some have argued that the

72 ·definition of norms of a peremptory nature in Article 53 is tautological: if norms
are of a peremptory character, they cannot be derogated from, while norms become
peremptory through their non-derogable nature. Therefore, it is claimed that this
provision should be seen as a political compromise rather than a provision
stipulating the strict legal conditions  for the emergence  of a norm juris cogentis.  In
the context of this existing criticism, it is important to briefly examine what norms
the ICJ considers to be of a peremptory character, in addition to applying the
consensual point of view set out in Article 53.

As Seiderman points out, 'the existing literature reveals proposed lists that range
from inclusion of very few rights to practically the entire corpus of human rights
law'.73  The ILC  in its Commentaries  to the Articles on State Responsibility (ASR)
argued that '[t]hose peremptory norms that are clearly accepted and recognized
include the prohibitions of aggression, genocide, slavery, racial discrimination,
crimes against humanity and torture,  and the right to self-determination'.74  When
the case law of the ICJ is examined, it is striking that there are only a few norms

68 Yearbook of the ILC 1966, Volume H, 248.
69 Ibid., 198.
70 Sztucki, Jus Cogens and the Vienna Convention on the law of Treaties. A Critical Appraisal, 101.
71 Ibid., 102.
72

GA Christenson, 'Jus Cogens: Guarding Interests Fundamental to International Society' (1988) 28
Virginia Journal of International Law 585,594.
73

Seiderman, Hierarchy in International Law. The Human Rights Dimension, 66-67.
74 ILC, Draft Articles on Responsibility of States for Internationally Wrongful  Acts with Commentaries,
Yearbook of the International Law Commission, 2001, Vol. II, Part Two, 85.
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that have been recognized as being of a peremptory nature. The prohibition of the
75use of force is usually referred to as a norm that has acquired peremptory status.

As was already touched upon in Chapter II, the ICJ in Barcelona Traction referred
to 'the outlawing of acts of aggression, and of genocide, as also from the principles
and rules concerning the basic rights of the human person, including protection

, 76from slavery and racial discrimination .   The ICJ in this specific case referred to
these norms  as  examples of rules which entail obligations erga onines. Since, in the
previous chapter, it was argued that an obligation erga omnes always flows from a
normjuris cogentis, the list may serve as an example of peremptory norms.

The International Court of Justice, in the East Timor case, seems to have added
the right to self-determination to this list when it held that

Portugal's assertion that the right of peoples to self-determination, as it evolved from
the Charter and from United Nations practice, has an erga omnes character, is
irreproachable. The principle of self-determination of peoples has been recognized by
the United Nations Charter and in the jurisprudence of the Court (...); it is one of the
essential principles of contemporary international law. 77

In the Israeli Security Wall case, the ICJ also held that certain obligations under
international humanitarian law have acquired jus cogens status: 'The obligations
erga o,nnes violated by Israel are the obligation to respect the right of the
Palestinian people to self-determination, and certain of its obligations under
international humanitarian law. Ragazzi concludes from these examples that the,78

ICJ has adopted a 'value-orientated' approach rather than a 'test-orientated'
79approach as set out in Article 53 of the Vienna Convention. This seems to provide

strong evidence that the consensual approach is not the best way to identify norms
juris cogentis.

In the following section, an attempt ·will  be  made to examine what labour rights
are possible candidates for the acquisition ofjus cogens status. Since the ICJ has not

explicitly rejected the consensual approach, an overview of ratifications of relevant
conventions will be given to see whether they have entered into the body of general
international law and possible evidence for the existence of opinio juris cogentis
will be examined. As was argued above, conventions can play a big role in the
emergence of customary international law.80 In this way, conventional rules may

75 ICJ, Case Concerning Military and Paramilitary Activities in and against Nicaragua (merits)
(Nicaragua v. United States of America), ICJ Reports 1986,14, paragraph  190.
76 Ibid., paragraph 34.
17

IC],  Case  Concerning  East Timor (Portugal   v.   Australia),   Judgment,   ICJ   Reports   1995,   102,

pragraph 29.' 10, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, ICJ Reports 2004,136, paragraph 155.
79 Ragazzi, The  Concept  of International Obligations Erga Omnes, 72.
80 Cf. ICJ, North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark; Federal
Republic of Germany v. Netherlands), ICJ Reports   1969, 4, paragraph   71.   See  also: P Malanczuk,
Akehurst's Modern introduction to International Law (7th edn, Routledge, London 1997), 40.
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gain peremptory status as custom.81 The fact that a particular treaty is nearly
universally adhered to indicates strong evidence for the existence of opinio juris.
Consequently, States that are not parties to the treaty may also be bound by the
norm because it has entered the body of customary international law. Moreover, the
most frequently used examples ofjus cogens that were set out in the present section,
may be proof of the existence of a norm juris cogentis in this particular field.

5 FUNDAMENTAL WORKERS' RIGHTS AS PEREMPTORY NORMS?

Since the present study focuses on countermeasures in the form of import bans in
response to labour rights violations in production processes in an exporting WTO
Member State, it is inevitable to examine whether any and if so what labour rights
are considered to be of a peremptory nature. Because these documents set out a list
of labour rights that are considered to be fundamental, it seems good to depart from
the 1995 Programme of Action of the World Summit for Social Development in
Copenhagen and the  1998 ILO Declaration on Fundamental Principles and Rights  at
Work. The Copenhagen Declaration emphasized that States should safeguard and
promote respect for workers' rights, including the prohibition of forced labour and
child labour, freedom of association and collective bargaining, and from
discrimination in respect of employment and occupation.82 Only three years later,

the 1998 ILO Declaration on Fundamental Principles and Rights at Work was
adopted, which obliges Member States of the ILO to respect and promote the
fundamental principles and rights in the same categories.83 It emphasises that these
rights are recognized as fundamental even outside the organization and that they
bind all States regardless of the level of economic development. Whereas the
Declaration of the Copenhagen Summit referred to four basic rights, the ILO 1998

Declaration on Fundamental Principles and Rights at Work refers to four
fundamental principles:

(a) freedom of association and the effective recognition of the right to collective
bargaining;
(b) the elimination of all forms of forced or compulsory labour;
(c) the effective abolition of child labour; and
(d) the elimination of discrimination in respect of employment and occupation.

Alston explains this reference to a set offrinciples instead of rights by the purely
promotional character of the declaration.8 It would be awkward to speak of rights

81 Seiderman, Hierarchy in International  Law. The  Human Rights Dimension,51.
82

UN,  Report of the World  Summit for Social Development (A/CONF. 166/9,1995), 62.
83 The Declaration was adopted by the International Labor Conference with 273 votes in favour, none
against, and 43 abstentions. See: <http://www.ilo.org/public/english/standards/relm/ilc/ik86/com-
decd.htm#Record%20vote> (accessed  12 June 2006).
84 P Alston, 'Labour Rights as Human Rights: The Not So Happy State of the Art' in P Alston (ed)
labour Rights as Human Rights (Oxford University Press, New York 2005), 3.
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knowing that not all ILO Members have ratified the fundamental conventions that
correspond with the four categories. Nevertheless, as will be shown below, this
argument overlooks the fact that those principles are in fact widely recognized as
human rights in different international instruments. Moreover, the four fundamental
principles are based on eight multilateral workers' rights Conventions adopted by
the ILO.85 The four principles thus do not cover an equal number of workers' rights.

When it has to be decided which of these rights, if any, may be regarded as
having acquired jus cogens status, two preliminary remarks  must be made. Firstly,
the fact that even ILO Member States that have not ratified the fundamental labour
conventions have an obligation to respect, protect, and realize the four fundamental
principles and rights on the basis of their ILO membership may be evidence for the
norms having become customary international law.86 The ILO has a membership of
181 States, including major countries in the developing world such as China and
India, which together cover more than a third of the world population.87 There are
only  11  States  in the world that are not a Member of this organization and that  are
thus not bound by fundamental labour rights. They are Andorra, Bhutan,
Liechtenstein, Maldives, Federated States of Micronesia, Monaco, Nauru, Palau,
Tonga, Tuvalu, and Taiwan. It can be safely concluded that this small minority of
countries does not include a basic component of the international legal order. The
fact that a large majority of States including the 'basic components' of the
international legal order have committed themselves to these norms can be seen as
strong evidence for the existence of opinio juris. Therefore, the claim can be made
that these principles and the obligations flowing from them have become part of
general international law. 88

Secondly, the fact that both declarations suggest that these principles and rights
are of a fundamental nature does not necessarily imply that they are at the same
time of a peremptory character, i.e., it is not necessarily proof of the existence of
opinio juris cogentis. In tbis respect, Van Hoof brings forward the example of the
international rules on diplomatic law, which have been regarded by the ICJ as being
of a fundamental character although the Court did not qualify them as jus cogens
norms. 89 In the light of these considerations, an attempt will be made in the next

85 Number 29 (Forced Labour); number 87 (Freedom of Association and Protection of the Right to
Orgallise); number 98 (Right to Organise and Collective Bargaining); number 100 (Equal
Remuneration); number 105 (Abolition of Forced Labour); number 111 (Discrimination Employment
and Occupation); number 138 (Minimum Age); number 182 (Worst Forms of Child Labour).
86 VA Leary, 'The Paradox of Workers' Rights as Human Rights' in LA Compa and SF Diamond (eds)
Human Rights, l.abor Rights, and International Trade (University of Pennsylvania Press, Philadelphia

1996). ILO Declaration on Fundamental Principles and Rights at Work, paragraph 2.
87 For an overview, see: <http://www.ilo. org/public/english/standards/relm/country.htm> (accessed  on
21 April 2008).
88

Such a near-universal acceptance can be evidence for the existence of opinio juris. Consequently,

non-ILO Members may also be bound by these norms because they have become customary
international law.
89 Van Hoof, Rethinking the Sources of International Law, 151.
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sections to address the question of what fundamental labour rights can be regarded
as having acquiredjus cogens status.

5.1  Freedom of Association and Collective Bargaining

The freedom of association and collective bargaining is the first principle referred to
in  the 1998 Declaration and, therefore,  will be discussed here first. These principles
are considered to be of an instrumental nature, meaning that they are essential for
providing the framework necessary for the unimpeded exercise of other labour
rights."' For that very reason, the rights flowing from these principles are regarded
as basic rights. As Vandaele puts it: 'Freedom of association is essential to the
collective representation of interests and realization of the right to collective

,91bargaining is the key to making this representation effective. A brief look at
Article 20 of Universal Declaration of Human Rights (UDHR) of 1948 seems useful
to construe the concept of freedom of association, especially its negative aspect,
which can be found in the second part of the Article:

1.          Everyone has the right to freedom of peaceful assembly and association.
2.         No one may be compelled to belong to an association.

A more specific manifestation of the right can be found in Article 23(4) of the
UDHR which holds that 'everyone has the right to form and to join trade unions for
the protection  of his interests'.92 The UDHR, although it has been argued that parts
of it have entered the body of customary international law,93 is not a legally binding
instrument. Almost the exact same phrase can be found in Article 22 of the
International Covenant on Civil and Political Rights (ICCPR) which contains the
freedom of association.94 In the past decade, the Human Rights Committee (HRC),

9() K Drzewicki, 'The Right to Work and Rights in Work' in A Eide, K Krause and A Rosas (eds)
Economic, Soc·ia/and Cultural Rights A Textbook (Martinus Nijhoff, Dordrecht 1995),  174.
9I A Vandaele, International labour Rights and the Social Clause: Friends or Foes (Cameron May,
London 2005), 175.
92 See also: L Swepston, 'Human Rights Law and Freedom of Association: Development through ILO
Supervision'  (1998) 137 International Labour Review  169,  170.
93

H Hannum, 'The Status of the Universal Declaration of Human Rights in National and International
Law'  (1996) 25 Georgia Journal of International and Comparative Law 287.
94 Article 22 of the ICCPR reads as follows:
1. Everyone shall have the right to freedom of association with others, including the right to form and
join trade unions  for the protection  of his interests.
2  No restrictions may be placed on the exercise of this right other than those which are prescribed by
law and which are necessary in a democratic society in the interests of national security or public safety,
public order (ordre public), the protection of public health or morals or the protection of the rights and
freedoms of others. This Article shall not prevent the imposition of lawful restrictions on members of
the armed forces and of the police in their exercise of this right.
3. Nothing in this Article shall authorize States Parties to the International Labour Organisation
Convention  of 1948 concerning Freedom of Association and Protection of the Right to Organize to take
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which is the monitoring body to the Covenant, has made it clear that the freedom of
95association includes the right to strike as well as the right to bargain collectively.

The HRC, in response to Chile's fourth periodic report in 1999, for instance, held
that '[t]he general prohibition imposed on the right of civil servants to organize a
trade union and bargain collectively, as well as their right to strike, raises serious
concerns, under article  22  of the Covenant  ., 96

A detailed treatment of the freedom of association can also be found in Article 8
of the International Covenant on Economic, Social and Cultural Rights (ICESCR).97
The right to strike is explicitly recognised in this provision. Also, according to the
Committee on Economic, Social and Cultural Rights, which is the monitoring body
to the ICESCR, the freedom of association as enshrined in the ICESCR covers the
right to bargain collectively.98 As the Committee in 2001, for instance, held in
response to the second periodic report submitted by the Republic of Korea,

[t]he Committee reminds the State party that the provisions of article 8 guarantee for
all   persons the right to freely   form   and  j oin trade unions, the right to engage   in
collective bargaining through trade unions for the promotion and protection of their
economic and social interests, as well as the right to strike. 99

Summarising, both UN human right instruments thus guarantee the freedom of
association, i.e., the right to form and join trade unions and the right to bargain
collectively and the right to strike. Hence, Macklem argues that this development
suggests that, in the face of economic globalization, there is an increasing

legislative measures which would prejudice, or to apply the law in such a manner as to prejudice, the

 arantees provided for in that Convention.
See: P Macklem, 'The Right to Bargain Collectively in International Law: Workers' Right, Human

Right, International Right?' in P Alston (ed) Labour Rights as Human Rights (Oxford University Press,
New York 2005), 73.
96 UN, Concluding Observations of the Human Rights Committee: Chile, CCPRIC/79/Add.104,30
March 1999, paragraph 25.
97 Article 8 of the ICESCR reads as follows:
1. The States Parties to the present Covenant undertake to ensure:
(a) The right of everyone  to form trade unions and join the trade union of his choice, subject only to the
rules of the organization concerned, for the promotion and protection of his economic and social
interests. No restrictions may be placed on the exercise of this right other than those prescribed by law
and which are necessary in a democratic society in the interests of national security or public order or
for the protection of the rights and freedoms of others;
(b) The right of trade unions to establish national federations or confederations and the right of the latter
to form or join international trade-union organizations;
(c) The right of trade unions to function freely subject to no limitations other than those prescribed by
law and which are necessary in a democratic society in the interests of national security or public order
or for the protection of the rights and freedoms of others;
(d) The right to strike, provided that it is exercised in conformity with the laws of the particular country.
98 Macklem, 'The Right to Bargain Collectively in International Law: Workers' Right, Human Right,
International Right?'.
99 UN, Concluding Observations of the Committee on Economic, Social and Cultural  Rights:  Republic
of Korea, E/C. 12/1/Add.59,  21  May 2001, paragraph 39.
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willingness on the international level to provide legal protection to collective
bargaining.

100

Within the ILO, the freedom of association and the right to collective bargaining
are set out in the Convention concerning Freedom of Association and Protection of
the Right to Organise (No. 87) of 1948, which has been ratified by 148 States,101 as
well as in the 1949 Convention concerning the Application of the Principles of the
Right to Organise and to Bargain Collectively (No. 98), which has been ratified by
158 States. The ILO Convention concerning the Promotion of Collective102

103

Bargaining (No. 154) of 1981 has been ratified by 38 States. Whereas the
ICESCR explicitly includes a right to strike, the two ILO Conventions on freedom
of association do not.104 Yet, Swepston shows that as early as  1952 ILO supervisory
bodies, such as the Committee on Freedom of Association, already affirmed the
principle of the right to strike, which should not be seen as an absolute right but
rather as a right that can only be exercised under certain conditions. 105

Given the fact that the ICESCR has been ratified by 157 States and the ICCPR
by 161 States, 106 it is unclear whether the number of ratifications of these treaties, or
of the relevant ILO Conventions, is enough to prove the existence ofopinio juris for
the freedom of association and the right to collective bargaining. Additional
evidence in support of the claim that they are part of customary international law
may, for instance, be found in the 1975 ILO Fact Finding and Conciliation Report,
in which alleged violations of trade union rights in Chile were examined:

Chile has not ratified the Freedom of Association and Protection of the Right to
Organise Convention 1948 (No. 87), which, accordingly, has no binding effect for
this country. However, by its membership of the International Labour Organisation,
Chile is bound to respect a certain number of general rules which have been
established for the common good of the peoples of the twentieth century. Among
these principles, freedom of association has become a customary rule above the
Conventions. 107

1{)() Macklem, 'The Right to Bargain Collectively in International Law: Workers' Right, Human Right,
International Right?', 73-74.
101

<http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C087> (accessed 25 March 2008).'  <http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C098> (accessed 25 March 2008).
'o1 <http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C154> (accessed 25 March 2008).
104

Leary, 'The Paradox of Workers' Rights as Human Rights', 34. The right to strike has also been
explicitly included in the European Social Charter of 1996 and the Inter-American Charter of Social
Guarantees of 1948. See: Swepston, 'Human Rights Law and Freedom of association: Development
through ILO Supervision', 186-187.
105

Swepston, 'Human Rights Law and Freedom of association: Development through ILO
Supervision', 186-190.
106 For the ratification records of the ICESCR, see: <http://www2.ohchr.org/english/bodies/
ratification/3.htrn> (accessed 25 March 2008). For the ratification record of the ICCPR, see:
<http://www2.ohchr.org/english/bodies/ratification/4.htm> (accessed 25 March 2008).
107 ILO Fact Finding and Conciliation Commission on Chile, Geneva 1975, paragraph 466.
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Membership of the ILO thus implies that a State is bound by the obligations flowing
from freedom of association, irrespective of whether it has ratified the relevant ILO
Conventions. Leary, for instance, refers to the fact that China, which is not a party
to ILO conventions No. 87 and 98, when it was accused of violating the principle of

108freedom of association did not argue that it was not bound by this principle.
Rather, it disagreed on the issue of whether its conduct violated the principle. This
commitment, flowing from the membership of the organisation, is the result of the
integration of these duties in the ILO Constitution, which was adopted immediately
after the First World War, and the 1944 Declaration of Philadelphia. It was again
emphasised by the  1998 ILO Declaration:

[A]11 Members, even if they have not ratified the Conventions in question, have an
obligation arising from the very fact of membership in the Organization, to respect, to
promote and to realize, in good faith and in accordance with the Constitution, the
principles concerning the fundamental rights which are the subject of those
conventions, including "freedom of association and the effective recognition of the
right to collective bargaining.

„109

The added value of ratification of the relevant ILO Conventions lies in the fact that

it obhfies
a State party to regularly submit information to an ILO monitoring

body. As was observed, acknowledging that the ILO Members that have not
ratified the relevant Conventions are also bound by the obligations flowing from the
freedom of association suggests near-universal support for the norm since the ILO
has a membership of 181 States including the basic components of the international
legal order. 111

Therefore, a case can be made that also States that are not a Member
of the ILO are bound by the norm unless they have persistently objected to it.  When
it is accepted that the freedom of association, and the obligations flowing from it,
have indeed become part of general international law, the question of the opinio
juris cogentis comes up. The non-derogablity of rights has been brought forward as
evidence of the existence of opinio juris cogentis. 112 Article 4 of the ICCPR seems
to allow States to derogate from Article 22 in times of public emergency or war. 113

Moreover, no other proof for the existence of opinio juris cogentis can be found.
Therefore, it seems safe to conclude that the freedom of association, although there

108 Leary, 'The Paradox of Workers' Rights as Human Rights',  30.
109 Article 2 of the ILO Declaration on Fundamental Principles and Rights at Work.
110 The Committee of Experts on the Application of Conventions and Recommendations. A State should
take its comments into consideration as well as that of the Annual Conference. It is also possible to
invoke the constitutional complaints procedure under Article 24 or 26 of the Constitution. On this
matter, see: Swepston, 'Human Rights Law and Freedom of Association: Development through ILO
Supervision', 174-176.
Ht

Leary, 'The Paradox of Workers' Rights as Human Rights'.    For an overview,     see:
<http://www.ilo.org/public/english/standards/relm/ctry-ndx.htm> (accessed on 10 March 2008).
112

See, for instance: Seiderman, Hierarchy in International Law. The Human Rights Dimension, 84-89." ' See also: Vandaele, international ulbour Rights and the Social Clause:  Friends or Foes, 302.
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is strong evidence that it has become customary international law, has not acquired
jus cogens status.

5.2 The Prohibition of Forced or Compulsory Labour

Forced labour is defined in the Forced Labour Convention of 1930 (ILO
Convention No. 29) as 'all work or service which is exacted from any person under
the menace of any penalty and for which the said person has not offered himself
voluntarily'. Often, forced labour    is    said to coincide with slavery: 14    This
comparison is relevant because the prohibition of slavery has been recognized to be

115peremptory by the ICJ in the Barcelona Traction case. Consequently, if forced
labour is regarded as being tantamount to slavery, the peremptory character of the
prohibition of forced labour can easily be proved. Yet, a closer reading of, for
instance, the Slavery Convention of 1926 reveals that forced labour may not be
identical to slavery. Nevertheless,   the 1926 Convention recognizes that forced
labour practices may easily become slavery-like practices.

116

Given the relevance of the issue for the determination of the jus cogens status of

the prohibition of forced labour, in the present section, an attempt will be made to
answer the question of when forced labour may change into slavery. First, the two
concepts  must be defined.  In the League of Nations Slavery Convention  of  1926,
slavery was defined for the first time as 'the status or condition of a person over

117whom any or all of the powers attaching to the right of ownership are exercised'.
It is assumed that the powers attaching to the right of ownership was the authority

118of the master over the slave in Roman law. One of the important elements of the
traditional concept of ownership is that the servile status is permanent, i.e., it cannot
be terminated by the individual, solely by the owner. This component of ownership
causes difficulties in determining whether other slavery-like practices may fit within
the  definition  of the 1926 Convention. Technically, ownership cannot be proven

114
Ibid.,   158-160;  see  also: N Lassen, 'Slavery and Slavery-Like Practices: United Nations Standards

and Implementation'  (1988) 57 Nordic Journal of International Law  197, 205.
115 Note     that the Slavery Convention    of     1926     has    only been ratified     by 95 States.     See:
<http://www.unhchr.ch/html/menu3/b/treaty3.htm> (accessed on 25 March 2008). On the emergence of
the prohibition of slavery as a peremptory norm, see: Ragazzi, The Concept of International
Ob/igations Erga Omnes, 105-117.
116 The Preamble of the Convention, for instance, reads 'that it is necessary to prevent forced labour
from developing into conditions analogous to slavery' which suggests that forced labour and slavery do
not overlap. In the same vein, according to Article 5, Contracting Parties must 'take all necessary
measures to prevent compulsory or forced labour from developing into conditions analogous to
st avery'.
117 Article  1  of the Slavery, Servitude, Forced Labour and Similar Institutions and Practices Convention
of 1926 (Slavery Convention  of  1926),  60  L.N.T.S. 253, entered into force March  9,   1927.  This
definition was not changed in the UN Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery, 226 U.N.T.S. 3, entered into force April 30,
1957. See also: M Cherif Bassiouni, 'Enslavement as an International Crime' (1991) 23 NYU Journal
of International Law and Politics 445,455.
118 Lassen, 'Slavery and Slavery-Like Practices: United Nations Standards and Implementation', 204.
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when elements of free choice can be found. Therefore, the scope of the 1926
Convention was expanded in the Supplementary Convention of 1953 to include
debt bondage, serfdom, servile forms of marriage, and the exploitation of

119 120 121

children. Strictly speaking, these practices as such do not seem to fall within122. 123

the 1926 definition of slavery and the Supplementary Convention did not broaden
this definition. Yet, it cannot be denied that, for instance, the effect of certain forms
of debt bondage, although it implies elements of free choice, is hardly

124distinguishable from slavery.    The same applies to some forms of forced labour.
This is the result of the fact that the pivotal elements of the two concepts are closely
related; the involuntary nature is the most important element of forced labour, 125

whereas ownership is the most central element of slavery. Vandaele observes that
the notion of involuntariness is considered to be broader and more flexible than the
concept of ownership. Nevertheless, the distinction between the notions of126

involuntariness and ownership, however, cannot always easily be made since
ownership suggests involuntariness.

In order to illustrate that involuntariness may not always be easily
distinguishable from ownership, the examples of Brazil and the Dominican
Republic can be brought forward. As ILO sources show, bonding workers through
debts is a widespread form of forced labour in Brazil. Basically, recruiters bring

127

workers to remote areas where they have no choice but to buy essentials from their
employers at high prices. Due to the fact that the workers simply do not earn
enough money and the prices of these essentials are too high, they pay their
employer back in labour. Employers claiming that their employees are free to leave

119 According to Article  1 (a)  of the Supplementary Convention,  this  is 'the status or condition arising
from a pledge by a debtor of his personal services or of those of a person under his control as security
for a debt, if the value of those services as reasonably assessed is not applied towards the liquidation of
the debt  or the length and nature of those services are not respectively limited and defined'.
120 According to Article 1(b) of the Supplementary Convention, this is 'the condition or status of a
tenant who is by law, custom or agreement bound to live and labour on land belonging to another
person and to render some determinate service to such other person, whether fur reward or not, and is
not free to change his status'.
121 According to Article   1 (c)  of the Supplementary Convention,   this   is a practice whereby   '(i)   [a]
woman, without the right to refuse, is promised or given in marriage on payment of a consideration in
money or in kind to her parents, guardian, family or any other person or group; (ii) The husband of a
woman, his family, or his clan, has the right to transfer her to another person for value received or
otherwise; or (iii) A woman on the death of her husband is liable to be inherited by another person'.
122

According to Article 1(d) of the Supplementary Convention it concerns practices whereby:   'Any
institution or practice whereby a child or young person under the age of 18 years, is delivered by either
or both of his natural parents or by his guardian to another person, whether for reward or not, with a
view to the exploitation of the child or young person or of his labour.'
123 Cherif Bassiouni, 'Enslavement as an International Crime', 455.
124

Lassen, 'Slavery and Slavery-Like Practices: United Nations Standards and Implementation', 208.
125

Vandaele, International Labour Rights and the Social Clause:  Friends or Foes, 154-155.
126 Ibid., 160.
127 ILO, Brazil, Combaning Forced Labour, April 2002 - April 2007, available at: <http:Uwww.ilo.org/
dyn/declaris/DECLARATIONWEB.PROJECTDETAILS?var_Language=EN&var_ID=191> (accessed
7a of June 2006).
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often threaten or pressure them not to terminate the employment. These practices
not only take place in Brazil; Haitian cane cutters in the Dominican Republic find
themselves in a similar position. 128 They are not free to terminate their employment
either and they work and live in deplorable conditions. Such situations may not,
technically speaking, fit within the concept of ownership because it suggests
elements of free choice, but it cannot be denied that they are tantamount to slavery.
Some scholars therefore claim that the inability to control the working conditions
and to terminate the employment not only proves involuntariness on the part of the

129employee, but constitutes a form of ownership on the part of the employer.
Admittedly, it can be argued that some forms of forced labour, although it is not
slavery in itself, can be seen as a contemporary form of slavery. In this context,130

Vandaele claims that in order to assess whether a certain practice can be defined as
slavery or forced labour, it is necessary to look at the individual situation at stake. 131

Of particular relevance here is that the ILO Commission of Inquiry that has
examined the situation in Myanmar observed that 'there exists now in international                   '
law a peremptory norm prohibiting any recourse to forced labor and that the rights
not to be compelled to perform forced or compulsory labor is one of the basic

02human rights'. This raises the question of what would be the outcome if the two-
step test of Article 53 of the Vienna Convention to determine which norms are
peremptory was applied to the prohibition of forced labour. The prohibition of
forced labour has a positively formulated counterpart in the International Covenant
on Economic, Social and Cultural Rights (ICESCR). Its Article 6(1) contains the
right to freedom to work:

The States Parties to the present Covenant recognize the right to work, which
includes the right of everyone to the opportunity to gain his living by work which he
freely chooses or accepts, and will take appropriate steps to safeguard this right.

A brief look into the number of ratifications reveals that the ICESCR has been
ratified  by 157 States, which  is a significant  part  of the international community.
The relevant question is whether this will be sufficient to prove near-universal

133

support for the norm.

128 ME Gorden, 'Haitian Forced Labor in the Dominican Republic' (1994) 15 Comparative Labor Law
Journal 206
129 Ibid., 218.
130

Lassen, 'Slavery and Slavery-Like Practices: United Nations Standards and Implementation', 206.
131

Vandaele, International Lnbour Rights and the Social Clause: Friends or Foes, 160.
132

11.O, Forced Labour in Myanmar (Bunna). Report of the Commission of Inquiry appointed under
article 26 of the Constitution of the International Labour Organization to examine the observance by
Myanmar of the Forced Labour Convention, 1930 (No. 29). Geneva, July 2 1998, paragraph 203; see
also: Bal, 'International Free Trade Agreements and Human Rights: Reinterpreting Article XX of the
GATT',  95.
133

<http://www2.ohchr.org/english/bodies/ratification/3.htm> (accessed 24 March 2008).
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Article 8(3) of the International Covenant on Civil and Political Rights (ICCPR)
contains the freedom from forced labour:

(a) No one shall be required to perform forced or compulsory labour;
(b) Paragraph 3 (a) shall not be held to preclude, in countries where imprisonment
with hard labour may be imposed as a punishment for a crime, the performance of
hard labour in pursuance of a sentence to such punishment by a competent court;
(c) For the purpose of this paragraph the term "forced or compulsory labour" shall
not include:
(i) Any work or service, not referred to in subparagraph (b), normally required of a

person who is under detention in consequence of a lawful order of a court, or of a
person during conditional release from such detention;
(ii) Any service of a military character and, in countries where conscientious
objection is recognized, any national service required by law of conscientious
objectors;
(iii) Any service exacted in cases of emergency or calamity threatening the life or
well-being of the community;
(iv) Any work or service which forms part of normal civil obligations.

The ICCPR has been ratified by an even greater number of States than the ICESCR:
161.134 The Forced Labour Convention of 1930 (ILO Convention No. 29) has even
more parties: it has been ratified by 172 States. 135 ILO Convention No. 105, which
supplemented the 1930 Convention, has been ratified by 168 States. In the light

136

of the ratification record of the relevant conventions, and the fact that all  181  ILO
Members are bound by this norm, a strong case can be made that the prohibition of
forced labour has become part of general international law. When this is accepted,
the second part of the jus cogens test needs to be applied in order for a norm to be
considered peremptory. As became clear in the previous section, the opinio juris
cogentis can be deduced from a declaration or may be explicitly expressed in a
treaty.137 The non-derogablity of ri ts has been brought forward as evidence of the
existence of opinio juris cogentis. With regard to non-derogability, it seems that
Article 4 of the ICCPR holds that only with regard to the prohibition of slavery,
slave-trade in all its forms, and servitude, no derogation is permitted in time of war
or national emergency. It thus seems safe to conclude that the prohibition of forced

134 <http://www2.ohchr.org/english/bodies/ratification/4.htm> (accessed 14 March 2008)
I 35

<http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C029> (accessed 14 March 2008).
136

<http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C 105> (accessed 14 March 2008). According to Article
1, '[e]ach Member  of the International Labour Organisation which ratifies this Convention undertakes
to suppress and not to make use of any form of forced or compulsory labour: (a) as a means of political
coercion or education or as a punishment for holding or expressing political views or views
ideologically opposed to the established political, social or economic system; (b) as a method of
mobilising and using labour for purposes of economic development; (c) as a means of labour discipline;
(d) as a punishment for having participated in strikes; (e) as a means of racial, social, national or
religious discrimination'.
137 Van Hoof, Rethinking the Sources of international Lnw, 165.
138 See, for instance: Seiderman, Hierarchy in International Law. The Human Rights Dimension, 84-89.
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labour  in any event has acquired jus cogens status for those forms of forced labour
that coincide with traditional forms of slavery.

5.3 The Prohibition of Child Labour

The first general ILO convention which deals with child labour is the Minimum
Age Convention (No. 138) of 1973. State Parties to this convention oblige139

themselves to set a minimum age for admission to employment or work within its
territory. They  are not permitted, however,   to   set the minimum age under   15

140

years old, with the exception of States where the economy and educational facilities
are insufficiently developed; they may, after consultation with the organisations of
employers and workers concerned, initially specify a minimum age of 14 years. 141 If
the requirements of Article 7 of the Convention are met, children may even be
employed   at   the   age   of 12.142 Although the number of ratifications   of   the
Convention has increased substantially in the last decade, the current number may
not be sufficient to prove near-universal support  for the norm. 143 This relatively low
number of ratifications can be explained as the result of disagreement on a  oballevel  on what forms of child labour are acceptable and what forms  are  not.'      For
example, certain forms of child labour may be highly beneficial and not necessarily
harmful to the children concerned. Therefore, the distinction has been made145

between exploitative and non-exploitative forms of child labour. Others refer to146

' 39 Alston points  out  that  the  ILO   for the first time adopted a minimum age convention  in   1919  on
children working in industry. P Alston, 'Implementing Children's Rights: The Case of Child Labour'
(1989) 58 Nordic Journal of International Law 35,37.
140

Article 2(1)
141

Article 2(4).
I43 Article 7(1) 'National  laws or regulations may permit the employment  or  work of persons  13  to  15
years of age on light work which is (a) not likely to be harmful to their health or development; and (b)
not    such   as    to prej udice their attendance at school, their participation in vocational orientation   or
training programmes approved by the competent authority or their capacity to benefit from the
instruction received.' In States  were the economy and educational facilities are insufficiently developed,
the  minimum  age for light  work   may  be   set  to 12 according to Article 7(4): 'Notwithstanding  the
provisions of paragraphs 1 and 2 of this Article, a Member which has availed itself of the provisions of
paragraph 4 of Article  2  may,  for  as  long  as it continues  to do so, substitute  the  ages  12  and  14  for  the

 es  13 and  15
in paragraph  1  and the age  14 for the age  15 in paragraph 2 of this Article'.

By  15  august  1996, the Convention had been ratified by only 49 States.  See: J Blagbrough, 'Practice
and Implementation. Eliminating the Worst Forms of Child Labour - a New International Standard'
(1997) 5 International Journal of Children's Rights. By 25 March 2008, the Convention had been
ratified by 150 States. See: <http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?Cl 38> (accessed  on 25 March
2008).
144 See: Vandaele, International Labour Rights and the Social Clause: Friends or Foes, 166-167.
145 Alston, *Implementing Children's Rights: The Case of Child Labour', 35; MG Bullard, 'Child Labor
Prohibitions are Universal, Binding and Obligatory Law: The Evolving State of Customary
International Law Concerning the Unempowered Child Laborer' (2001) 24 Houston Journal of
International Law  139,  147.
146

Alston, 'Implementing Children's Rights:  The  Case of Child Labour'; Vandaele, International
Labour Rights and the Social Clause: Friends or Foes, 167.
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this distinction by using the term child work as opposed to child labour which, by
147

definition, includes a quality of exploitation. In the context of this changed
understanding, it is not surprising to see that the distinction is also reflected in the
ICESCR of 1966, which has been ratified by 157 States:

Special measures of protection and assistance should be taken on behalf of all
children and young persons without any discrimination for reasons of parentage or
other conditions. Children and young persons should be protected from economic and
social exploitation. Their employment in work harmful to their morals or health or
dangerous to life or likely to hamper their normal development should be punishable
by law. States should also set age limits below which the paid employment of child
labour should be prohibited and punishable by law.

148

By the same token, Article 32 of the 1989 Convention on the Rights of the Child
(CRC), which has been ratified almost universally (the US and Somalia are the only
exceptions), states: 149

States Parties recognize the right of the child to be protected from economic
exploitation and from performing any work that is likely to be hazardous or to
interfere with the child's education, or to be harmful to the child's health or physical,
mental, spiritual, moral or social development.

Yet, despite the high number of ratifications of these instruments, a need was felt to
adopt a new convention to make it clear what forms of child labour can never be
tolerated. This resulted in the adoption of the 1999 ILO Convention concerning150

the Prohibition and Immediate Action for the Elimination of the Worst Forms of
Child Labour (No. 182). Remarkably, this Convention was ratified by 165 countries
in just a few years' time.'51 As to substance, the worst forms of child labour as
stated in the Convention include:

(a)  all  forms of slavery or practices si milar to slavery,  such  as  the  sale and trafficking
of children, debt bondage and serfdom and forced or compulsory labour, including
forced or compulsory recruitment of children for use in armed conflict;
(b) the use, procuring or offering of a child for prostitution, for the production of
pornography or for pornographic performances;
(c) the use, procuring or offering of a child for illicit activities, in particular for the
production and trafficking of drugs as defined in the relevant international treaties;

147 H  Cullen, 'The Limits of International trade Mechani sms in enforcing Human Rights:  The  Case  of
Child Labour'  ( 1999) 7 International Journal of Children's Rights  1,3.
148 Article 10(3) of the ICESCR.
149 193 States have ratified the Convention. See: <http:Uwww2.ohchr.org/english/bodies/
ratification/ 11.htm> (accessed 14 March  2008).
15() Blagbrough, 'Practice and Implementation. Eliminating the Worst Forms of Child Labour - a New
International Standard', 124.
151

<http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C 1 82> (accessed 14 March 2008).
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(d) work which, by its nature or the circumstances in which it is carried out, is likely
to harm the health, safety or morals of children.

Since the last phrase leaves open what kind of work may harm the health, safety, or
morals of children, Article 4 of the Convention elaborates on this matter:

The types of work referred to under Article 3(d) shall be determined by national laws
or regulations or by the competent authority, after consultation with the organizations
of employers and workers concerned, taking into consideration relevant international
standards, in particular Paragraphs 3 and 4 of the Worst Forms of Child Labour
Recommendation, 1999.151

Again, suffice it to say that the high number of ratifications of these conventions
and the fact that all ILO Members are bound by the norms indicate that the first step
of the test for the determination of peremptory norms has been met. As a
consequence, it can be argued that the prohibition of exploitative forms of child
labour has become part of general international law. Nevertheless, the existence of
opinio juris cogentis is much harder to prove. No proof can be found that the
prohibition of child labour is considered non-derogable. However, the prohibition of
those forms of child labour that coincide with slavery are of course of a peremptory
nature. It should be noted, in this respect, that the 1953 United Nations
Supplementary Convention on the Abolition of Slavery, the Slave Trade, and
Institutions and Practices Similar to Slavery covers practices 'whereby a child or
young person under the age of 18 years, is delivered by either or both of his natural
parents or by his guardian to another person, whether for reward or not, with a view

153to the exploitation  of the child or young person  or  of his labour'. Hence, where
the prohibition of child labour covers aspects of the prohibition of slavery, the norm
may have acquired jus cogens status.

5.4 Non-Discrimination in Respect of Employment and Occupation

The elimination of discrimination in respect of employment and occupation is
mentioned as the fourth fundamental principle. Evidently, discrimination can be

IS. The Worst Forms of Child Labour Recommendation of  1999 in defining hazardous work refers to:
'(a) work which exposes children to physical, psychological or sexual abuse; (b) work underground,
under water, at dangerous heights or in confined spaces; (c) work with dangerous machinery, equipment
and tools, or which involves the manual handling or transport of heavy loads; (d) work in an unhealthy
environment which may, for example, expose children to hazardous substances, agents or processes, or
to temperatures, noise levels, or vibrations damagi ng to their health;   (e) work under particularly
difficult conditions such as work fur long hours or during the night or work where the child is
unreasonably confined  to the premises  of the employer  '   See: R190 Recommendation concerning  the
prohibition and immediate action for the elimination of the worst forms of child labour, Geneva, 17
June 1999.
153 Article  1 (d) of the United Nations Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery.
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based on a number of grounds. The ILO Convention concerning Discrimination154

in Respect of Employment and Occupation (No. 111) of 1958, which has been
ratified by 166 States, defines discrimination for the purpose of that Convention as
'any distinction, exclusion or preference made on the basis of race, colour, sex,
religion, political opinion, national extraction or social origin, which has the effect
of nullifying or impairing equality of opportunity or treatment in employment or
occupation'.155 Similarly the ICESCR in Article 2(2) obliges the parties   to  the
Covenant to 'undertake to guarantee that the rights enunciated in the present
Covenant will be exercised without discrimination of any kind as to race, colour,
sex, language, religion, political or other opinion, national or social origin, property,
birth or other status'.

As was argued, the ILC and the ICJ have referred to the protection from racial
discrimination as  a jus cogens norm. This is not surprising, given the fact that the
International Convention on the Elimination of All Forms of Racial Discrimination
(CERD) has been ratified by 173 States, which makes a strong case for those who
claim it to be nearly universally accepted.156 This immediately raises the question of
whether the prohibition of discrimination on other grounds is universally
accepted. With regard to the prohibition of discrimination on the ground of sex,

157

the 1979 Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW), which  has been ratified by 185 States,  can be brought forward
as an example of near universal acceptance of the norm. Furthermore, Article 3158

of the ICESCR also sets forth the prohibition of sex discrimination: 'The States
Parties to the present Covenant undertake to ensure the equal right of men and

154 Note that Article 7 of the UDHR does not distinguish between discrimination on different grounds:
'All are equal before the law and are entitled without any discrimination to equal protection of the law.
All are entitled to equal protection against any discrimination in violation of this Declaration and

Niainst
any incitement to such discrimination.'

Article   1 (1)   of  the ILO Convention concerning Discrimination in Respect of Employment   and
Occupation.   For the number of ratifications, see: <http:Uwww.ilo.org/ilolex/cgi-lex/ratifce.pl?C 1 11>
(accessed 14 March 2008).
156

<http://www2.ohchr.org/english/bodies/ratification/2.htm> (accessed 14 March 2008). Article 5(e) is
relevant for present purposes and reads: 'In compliance with the fundamental obligations laid down in
Article 2 of this Convention, States Parties undertake to prohibit and to eliminate racial discrimination
in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national
or ethnic origin, to equality before the law, notably in the enjoyment of the following rights:
(e) Economic, social and cultural rights, in particular:
(i) The rights to work, to free choice of employment, to just and favourable conditions of work, to
protection against unemployment, to equal pay for equal  work,  to just and favourable remuneration;
(ii) The right to form and join trade unions;
(iii) The right to housing;
(iv) The right to public health, medical care, social security and social services;
(v) The right to education and training;
(vi) The right to equal participation in cultural activities.'
157 See also: L Askari, 'Girls' Rights under International Law: An Argument for Establishing Gender
Equality as a Jus Cogens'  ( 1998) 8 Southern California Law Review 3.
15f

<http://www2.ohchr.org/english/bodies/ratification/8.htm> (accessed 14 March 2008).
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women to the enjoyment of all economic, social and cultural rights set forth in the
present Covenant.'

Moreover, the ILO has adopted the 1951 Convention concerning Equal
Remuneration for Men and Women Workers for work of Equal Value (No. 100),

159which has been ratified by 164 States. The foregoing suggests that the prohibition
of discrimination on the ground of sex has become part of customary international
law. Furthermore, Article 4 of the ICCPR provides that States are not allowed to
derogate from their obligations under the Covenant if the measures they take
'involve discrimination solely on the ground of race, colour, sex, language, religion
or  social   origin'.  This  phrase  may  be  evidence  of  the  existence of opinio juris
cogentis for the prohibition of discrimination on more grounds than just on the
ground of race. However, as was argued earlier, it is not exclusively the non-
derogability criterion that leads  to jus cogens status,  but the particular nature  of its
subject matter. Neither the ICJ nor the ILC have referred to this norm as an example
of a norm juris cogentis. It is thus unclear whether the prohibition of discrimination
on the ground of sex is of such a nature to have acquired jus cogens status.

Irrespective of the answer to this question, the prohibition of discrimination on the
ground of race can be regarded as a peremptory norm of international law.

6 CONCLUDING REMARKS

111 this chapter, the aim was to examine whether there are any labour rights that have
acquired jus cogens status. When the answer is affirmative, States are entitled to
impose countermeasures against the State where such norms are violated on a large
scale. Pursuant to Article 53  of the Vienna Convention on the  Law of Treaties, the
identification of norms juris cogentis requires a 'double consent'  test. In order  for  a
norm to acquire jus cogens status, it has to be a norm of general international law.
The second step is the acceptance and recognition of the norm as peremptory by at
least a very large majority of States, the so-called opinio juris cogentis. Moreover,
the ICJ has acknowledged that certain norms in international law entail obligations
erga omnes, viz., the right to self-determination, the outlawing of acts of aggression
and of genocide, the principles and rules concerning the basic rights of the human
person, including protection from slavery and racial discrimination, the right to self-
determination, and certain obligations under international humanitarian law. As was
argued in the previous chapter, obligations erga onines always arise under
peremptory norms. Therefore, this list can serve as an example of norms which
have acquired jus cogens status. Moreover, the ILC in its Commentaries to the
Articles on State Responsibility (ASR) has argued that '[t]hose peremptory norms
that are clearly accepted and recognized include the prohibitions of aggression,

1 ' <shttp://www.ilo.org/ilolex/cgi-lex/ratifce. pl?C 100> (accessed 14 March  2008).
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genocide, slavery, racial discrimination, crimes against humanity and torture, and
the right to self-determination'. 160

Since the focus of the present study is on human rights violations in production
processes, the aim in this chapter was to apply this test to a limited set of work-
related human rights based on the 1998 ILO Declaration on Fundamental Principles
and Rights at Work, which obliges Member States of the ILO to respect and
promote the fundamental principles and rights in four categories:

(a) freedom of association and the effective recognition of the right to collective
bargaining;
(b) the elimination of all forms of forced or compulsory labour;
(c) the effective abolition of child labour; and
(d) the elimination of discrimination in respect of employment and occupation.

It was argued that the fact that ILO Members that are not parties to the relevant
conventions are also bound by these norms, suggests near-universal support for
these norms since the ILO  has 181 Member States, including the basic components
of the international legal order. It can therefore be argued that also the small
minority of States that are not Members of the ILO are bound by these fundamental
labour rights because of the status of these norms as customary international law. It
should be stressed, however, that this does not imply that these norms have acquired
jus cogens status.

When child labour and forced labour are concerned, it seems that only the
prohibition of those forms of child labour and forced labour that coincide with
slavery can  be regarded  as  having  attained jus cogens status, as may the prohibition

of discrimination on the ground of race. It is unclear whether the prohibition of
discrimination on the ground of sex has also become a norm juris   cogentis.
However, the freedom of association and the right to collective bargaining, although
they may have become part of general international law, have not. It thus seems that
workers'  rights that have acquired jus cogens status do exist, albeit only in a very
limited number.

160 ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts with
Commentaries, Yearbook of the International Law Commission, 2001, Vol. Il, Part Two, 85.
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CHAPTER IV

WTO DISPUTE SETTLEMENT AND THE
APPLICATION OF NON-WTO LAW

1 INTRODUCTION

In Chapter I, it was shown that, by approving the WTO rules, its Members seem to
have 'contracted out' of (i.e., intended to modify) their sovereign right to determine
what can and what cannot be imported. Making such contracts in itself would not
cause any problems and is perfectly normal in the international legal order.
However, in Chapters II and III, it was shown that, when a peremptory norm of
international law which include labour rights is seriously violated, States are
entitled to react by means of countermeasures against the violating State. It will not
come as a surprise that States have often done so by means of import bans, because
they have always been considered to be a very effective type of countermeasure. As
was briefly touched upon in the preceding chapters, this overlap between the two
areas of international law may result in a case before a WTO Panel or Appellate
Body. Thus, there is a chance that a Panel is confronted with a defence based on the
general international law on countermeasures as described in Chapter II. If that
happens, how should a WTO Panel deal with the matter? Finding an answer to this
question first requires an examination of the relationship between the two areas of
law. As to the relationship between WTO law and general international law, the
Panel in Korea - Government Procurement held that

[c]ustomary international law applies generally to the economic relations
between the WTO Members. Such international law applies to the extent that
the WTO treaty agreements do not "contract out" from it. To put it another way,
to the extent there is no conflict or inconsistency, or an expression in a covered
WTO agreement that implies differently, we are of the view that the customary
rules of international law a pply to the WTO treaties and to the process of treaty
formation under the WTO.

This passage suggests that, when the existence of a conflict can be established,
WTO law prevails because WTO law has 'contracted out' of general international

' Panel Report  WT/DS 163/R, Korea - Measures Af»cting  Got,er,iment  Proc·urement,   1   May  2000,
paragraph 7.96.
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law. In this sense, 'contracting out' is a particular instance of conflict.2 Put
differently, 'contracting out' is not much more than a modification of general
international law, which, if not recognized as such, results in conflict again.

The foregoing results in a number of questions: firstly, is there a conflict or
inconsistency between WTO law and general international law on countermeasures
as set out in Chapter II? To answer this question, it is necessary to establish a
definition of conflict. When do two norms conflict? According to the Panel in
Korea - Governinent Procurement. when such a conflict or inconsistency exists,
WTO law prevails because in such an instance it is intended to modify general
international law. This brings us to the second question: to what extent has WTO
law actually 'contracted out' of the general international rules on countermeasures
as described in Chapter II? Taken together, the answers to these questions will give
us a good picture of how potential conflicts of norms in the international legal order
should be solved. Subsequently, the question of whether the WTO dispute
settlement mechanism can apply general international law will be discussed

2 DEFINING THE NOTION OF CONFLICTS IN THE APPLICABLE LAW

Because of the absence of a world legislature, conflicts between norms are inherent
to the system of law-making in international law.3 Jenks has pointed out that a
divergence between treaty provisions dealing with the same or a related subject
does not in itself constitute a conflict.4 In his view, 'a conflict in the strict sense of
direct incompatibility arises only when a party to the two treaties cannot
simultaneously comply with its obligations under both treaties'.5 According to this
narrow definition, conflicts can only arise if one norm imposes an obligation on a
State to do something which is prohibited by another norm. In other words,
compliance with one norm would entail non-compliance with the other.6 The
problem with a narrow definition is that it does not take into account that
permissive norms in law also exist.7 Such norms state that a given act is neither

obligatory nor prohibited. Adopting a narrow definition of conflict excludes the
possibility of a conflict between, on the one hand, an obligation not to do something
and on the other hand a right to do the same thing. An example is an obligation
under WTO law not to impose trade barriers, and a right to adopt trade restricting
measures under general international law. When a narrow definition of conflict is
adhered to, no conflict appears because not exercising the right would avoid the

3 J Pauwelyn, Conflict of Norms in Public International Law (Cambridge University Press, Cambridge
2003), 236.
' CW knks, 'The Conflict of Law-Making Treaties' (1953) 30 British Yearbook of International Law
401, 403-405.
4 Ibid.,425.
' Ibid., 425.
6 SA Sadat-Akhavi, Methods of Resolving Conflicts Between Treaties (The Graduate Institute of
International Studies, Martinus Nijhoff, Leiden 2003), 5.
7  Ibid,  5.
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conflict. This approach would, in fact, put obligations in international law higher in
the hierarchy than rights, which seems undesirable. States in international law are
independent and, consequently, they are permitted to change an obligation they
committed to earlier. They can, for instance, ratify a treaty which gives them the
right to deviate from an earlier treaty obligation under specific circumstances.

When a narrow definition of conflict is adhered to, no conflict between a right
and an obligation ever arises because a right cannot be exercised if that would lead
to an inconsistency with an obligation. In this view, the obligation always prevails
over the right. When a broader definition of conflict is adhered to, a conflict arises
as soon as the State exercises its right, thereby violating the earlier obligation. In
that event, the conflict can be solved through the conflict rules of international law
and consequently, as will be shown below, the right could prevail because it is the
later or more specific norm. Briefly put, adhering to the narrow definition could
affect the contractual freedom of States because they would not be able to deviate
from earlier obligations. Sadat-Akhavi, who opposes a narrow definition of conflict,
argues that the use of the term 'comply' in Jenks' definition causes confusion:

One can comply with or violate an obligation, but it does not make sense to speak of
compliance with or violation of a permission; one can only make use of a permission.
Although this observation is true, we nonetheless retain the term 'comply' for the
sake of simplicity. We use it in a broad sense, so as to include not only compliance
with an obligation but also making use of a permission. 8

Pauwelyn fully agrees. In his opinion, defining conflict as narrowly as Jenks
implies that only mutually exclusive obligations would fall within the definition.
Pauwelyn rather adheres to a broader definition of conflict. which can be split up in
'necessary conflicts' (mutually exclusive obligations) and 'potential conflicts' (only
if a State decides to exercise a right, a conflict will arise).' He finds support for this
view in the Lockerbie case, in which the International Court of Justice also proved
to be in favour of a broad definition of conflict:

In that case, Libya invoked an explicit right granted to it under the Montreal
Convention to keep the two Libyan suspects of the Lockerbie bombing in Libya so as
to try them there (Art. 7 of the Convention). Nonetheless, the United States and the
United Kingdom invoked a UN Security Council resolution imposing an obligation
on Libya to surrender its two nationals to the United States and the United Kingdom.
In that situation, the ICJ, in its 1992 order on provisional measures, found pri,na
facie that, pursuant to Art. 103, 'the obligations of the parties in that respect

[contained in UN Security Council resolution 748] prevail over the Montreal
Convention'.  For Art.   103  to be activated there must be conflict. I0

8 Ibid.,  6.
9

Pauwelyn, Conflict of Norms  in  Public  International  Law,  116.
10 Ibid., 186-187.
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To support his argument, Pauwelyn also shows the undesirable effects of the
adoption of a narrow definition of conflict for the invalidity of norms that conflict
with peremptory norms."  If a narrow definition of conflict is adopted, a treaty norm
that permits, instead of obliges, a State to commit genocide would not be invalid.
This is the case because the invalidity is the consequence of the existence of a
conflict (only then will one of the norms prevail). As was made clear above, if the
narrow definition is followed, no conflict arises between a permission to do
something (e. g., commit genocidal acts) and an obligation not do the same thing
(e.g., prohibition of committing genocide).

It is difficult to see if it is useful to distinguish between a narrow and broad
definition of conflict in this particular area, the reason being that the effect for rights
deviating from peremptory norms seem to be the same: in the narrow view, the right
can never be exercised because it would lead to conflict, and in the broad view the
right is invalid (and thus cannot be exercised) because it conflicts with the
obligation. Yet, as was shown above, distinguishing between the two notions is
useful for rights that allow for deviations from normal obligations. In such an
instance, the choice for a narrow definition of conflict could affect the contractual
freedom of States: they would not be able to allow deviations from prior obligations
by granting rights in a new treaty.

Marceau, on the other hand, is very much in favour of a narrow definition of
conflict. In her opinion, '[a]n expanded definition of conflicts would lead to
providing a third party (an adjudication body or an interpreter) with the power to set
aside provisions that have been voluntarily negotiated by states'.12 This argument is
unconvincing if it is taken into account that provisions which have been negotiated
voluntarily, can only be set aside by a provision (a right or obligation) that is
binding - and thus has been voluntarily approved - by both parties to a dispute.
Furthermore, Marceau claims that the WTO judiciary has used a narrow definition

I 3of conflict in a number of cases.    This case law, however, can and has also been
used to prove the opposite. The Appellate Body in Guate,nala - Cement, for
instance, when dealing with the question of when special or additional rules and
procedures on dispute settlement contained in the covered agreements must prevail
over the provisions of the Dispute Settlement Understanding (DSU) the Appellate
Body held that '[a] special or additional provision should only be found to prevail
over a provision of the DSU in a situation where adherence to the one provision will
lead to a violation of the other provision, that is, in the case of a conflict between
them'. I 4

Whereas Marceau quotes this phrase in support of her view, Pauwelyn claims -
correctly, in my view - that the phrase does not refer to adherence to obligations

" Ibid., 174.
12 G Marceau, 'WTO Dispute Settlement and Human Rights' (2002) 13 EJIL 753, 793-794.
u Ibid.. 792-793.
14 Appellate Body Report WT/DS60/ABIR, Guatemala - Anti-Dumping Investigation Regarding
Portland Cement from  Mexico, 2 November 1998, paragraph 65.
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15but rather to adherence to provisions. This indicates that the phrasing is broad
enough   so   as to include 'necessary conflicts'   as   well as 'potential conflicts'.
Therefore, the definition of conflict adopted by the Appellate Body in that specific
case does not seem to be limited to mutually exclusive obligations. Support for
Marceau's view, however, can be found in Indonesia - Autos, in which the Panel
ruled that the definition of conflict in international law is limited to mutually

i 6exclusive obligations:

In international law for a conflict to exist between two treaties, three conditions have
to be satisfied. First, the treaties concerned must have the same parties. Second, the
treaties must cover the same substantive subject matter. Were it otherwise, there
would be no possibility for conflict. 77,ird, the provisions must conf7ict, in the sense

I7that the provisions must impose mutually exclusive obligations.

Nevertheless, because of the undesirable effect on the contractual freedom of States
- and thus the system of international law-making - this definition of conflicts in
international law cannot be sustained. Additional support for this view can be found
in the study of the working group of the ILC on the fragmentation of international
law,  which has recently also adopted a broad definition of conflict: 8

Therefore, the
approach in the present study will be to reject the narrow definition of conflict.
Accordingly, a potential conflict arises between the right of States to take
countermeasures, including import bans, in response to a serious breach of a
peremptory norm and WTO law. Following the Panel's reasoning in Korea -
Government Procurement, which was set out in the introduction, this conflict would
result in WTO law to prevail because, in such an event, WTO law should be
considered to be a modification of general international law which allows
countermeasures. In the next section, the matter of 'contracting out' will be
discussed in more detail.

3 CONTRACTING OUT

In  order  to  examine  whether  the  Panel' s  view in Korea - Government Procurement
is correct, we will first turn to the question of what the legal bases for 'contracting
out' are. As was made clear above, 'contracting out' is a particular instance of
conflict. Such conflicts are resolved (i.e., one norm prevails) on the basis of the
conflict rules of international law. It is thus necessary to determine the conflict rule

i 5 Pauwelyn,  Conflict  of  Norms   in  Public  International  Lnw,  195.
16 The Panel referred to the Encyclopedia of Public International Inw (North-Holland 1984) for this
definition.
'  Panel Report WTIDS541£  indonesia - Certain  Measures Ajrecting the Automobile industry, 2 July
1998, foomote 649 (emphasis added).
IM Report of the Study Group of the International Law Commission, Fragmentation of International
Law.   Difficulties  Arising  from  the  Diversification  and   Expansion  of  International  Iaw,  AICN.4IL.682,
13 April 2006, paragraph 25.
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on the basis of which WTO law prevails over general international law in the event
of conflict. Generally, three conflict rules can be distinguished. Firstly, the WTO
treaties may contain a conflict clause which makes it clear that WTO law is
intended to derogate from general international law. Secondly, such evidence of
'contracting out' may be based on the lex posterior or lex specialis principle, or
both. These three bases will be discussed in the next sections. It should nevertheless
be noted at the outset that priority rules, such as the /ex posterior and tex specialis
principles, which will be described below are not absolute norms but rather
practical tools to determine the most current expression of State intent. 19

3.1 Conflict Clauses in Treaties

Sometimes, treaties contain conflict clauses which determine which norm should
prevail in case of conflict. Paragraph 2 of Article 30 of the Vienna Convention on
the Law of Treaties (VCLT) provides that '[w]hen a treaty specifies that it is subject
to, or that it is not to be considered as incompatible with, an earlier or later treaty,
the  provisions  of that other treaty prevail'. Examples  of such conflict clauses  are
numerous in WTO law.20 Article XVI(3) of the Marrakesh Agreement, for instance,
reads: 'In the event of a conflict between a provision of this Agreement and a
provision of any of the Multilateral Trade Agreements, the provision of this
Agreement shall prevail to the extent of the conflict.'

Similarly, all other Annex   1 A agreements on trade in goods have priority  over
GATT 1994 according to the General Interpretative Note to Annex lA. Of
particular relevance for the present study, however, is the fact that the Draft Articles
on State Responsibility (ASR) also contain a conflict clause. Article 22 of the ASR
holds that the wrongfulness of an act of a State is precluded if the act is considered

21to be a legitimate countermeasure. Basically, this provision can be understood as a
conflict clause which gives priority to the right to take countermeasures if
exercising this right would violate international obligations such as those in the
field of international trade. The ICJ seems to have acknowledged that this conflict
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clause is in fact part of customary international law.-- Consequently, all WTO
Members are bound by this rule.23 This suggests that if the WTO Panels applied this
conflict clause, a conflict with WTO law could be easily resolved by following this
customary conflict clause which gives precedence to general international law on
countermeasures. Yet, this seems correct only to the extent that (l) WTO law
cannot be seen as 'contracting out' of this general international law including the
conflict clause on the basis of any of the other conflict rules and (2) if the WTO

19

Pauwelyn, Conflict of Nonns  in  Public  International  Law, 388.
20 Ibid., 356-361.
21 Article 22 ASR.
22 ICJ,  Gabdikovo-Nagymaros Project (Hungary v. Slovakia), ICJ Reports  1997, 25 September  1997,  7,

pragraph 83.With the exception of the persistent objector.
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Panels are not limited in the law they can apply. These two issues will be discussed
in more detail below.

Another important matter that should be stressed here is that some scholars
claim that WTO law contains its own conflict clause in favour of WTO law in
Articles 3(2) of the WTO Dispute Settlement Understanding (DSU). This Article
holds that 'recommendations and rulings of the DSB [Dispute Settlement Body]
cannot add to or diminish the rights and obligations provided in the covered
agreements'.24 Because it seems impossible not to add to or diminish the rights and
obligations from the covered agreements by giving precedence to non-WTO law
over WTO law, this provision has been read as giving precedence to WTO law in
the event of conflict. 25 However, it is submitted here that Article 3(2) is not a
conflict clause in favour of WTO law. The reasons for this assumption will be
discussed in more detail in section 4 on the applicable law in WTO dispute
settlement below.

3.2 WTO Law as Lex Posterior?

Article 30 of the Vienna Convention clarifies the relationship between successive
treaties relating to the same subject-matter which are all in force. It seems clear that,
for this Article to apply, two conflicting norms should relate to the same subject
matter; only norms that cover the same subject matter can conflict.26 In paragraphs
3 and 4 of Article 30, the lex posterior derogat legi priori principle, which means
that a later norm prevails, is codified: 27

3. When all the parties to the earlier treaty are parties also to the later treaty but the
earlier treaty is not terminated or suspended in operation under Article 59, the earlier
treaty applies only to the extent that its provisions are compatible with those of the
latter treaty.
4. When the parties to the later treaty do not include all the parties to the earlier one:
a. As between States parties to both treaties the same rule applies as in paragraph 3;
b. As between a State party to both treaties and a State party to only one of the
treaties, the treaty to which both States are parties governs their mutual rights and
obligations.

24 Note that Article   19(2)  of  the DSU contains similar wording: 'In accordance with paragraph  2  of
Article 3, in their findings and recommendations, the Panel and Appellate Body cannot add to or
diminish the rights and obligations provided in the covered agreements.'
25

See, for instance: JP Trachtman, 'The Domain of WTO Dispute Resolution' (1999) 40 Harvard
International Law Journal 333,342.
26

Pauwelyn, Conflict of Norms in Public International  Lkiw, 361.
11 Sadat-Akhavi,  Methods of Resolving  Conflicts  Between Treaties, 62.Pauwelyn, Conflict of Norms  in
Public International Inw, 362.
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Thus, if States are parties to both treaties of which specific provisions conflict, the
provision from the later one prevails.28 If only some of the State parties to the
earlier treaty conclude a later treaty of which specific provisions conflict with a
provision of the first, the later treaty will only apply in relation between State
parties to that treaty. In relation to State parties not being a party to the later treaty,
the earlier one applies, since those other States cannot be bound without their
consent pursuant to Article 34 of the Vienna Convention. However, in this latter
situation, it can happen that a State cannot simultaneously comply with its
obligations under both treaties towards the parties to the earlier and the later treaty.
In that case, all the normal consequences of a breach of a treaty follow: the injured
party may terminate the treaty according to Article 60, establish the unlawfulness of
the modification according to Article 41, or invoke the general rules on State
responsibility.

29

The logical consequence of the application of the lex posterior principle may be
that WTO law, which could be seen as later law prevails over the general
international law on countermeasures which allows trade restrictions in response to
the kind of breaches of international law which were dealt with in Chapter II.30 Yet,
the problem with this argument is that it is questionable whether the lex posterior
principle can be applied to customary international law. The reason is that they
come into being gradually.3 1 It would in fact be difficult to pinpoint the birth of a
rule of customary rule on a timeline in order to find out if it came into being later or
earlier in time than a conflicting treaty. Moreover, even if a conflicting treaty has
been concluded, and it is accepted that the customary norm is the earlier rule, State
practice may still be in conformity with the earlier customary rule. In such an event,
it may not be clear whether the customary norm has revived and thus should be seen
as the later norm which prevails over the treaty norm.

In light of the foregoing, it should be mentioned that some have claimed that a
later treaty may modify customary law, but later customary law may never modify
an earlier treaty.32 In Akehurst' s view, however, custom can override pre-existing

28 Note that the lex posterior rule gives priority to a specific provision of the later treaty and not to the
treaty as a whole.
19

-   Sadat-Akhavi, Methods of Resolving  Conflicts  Between Treaties, 65-66.
30  PJ Sands, 'Treaty, Custom  and the Cross-Fertilization of International  Law'  ( 1998)  85 Yale Human
Rights & Development Law Journal, 102.
3I MB Akehurst, 'The Hierarchy of the Sources of International Law'  in RY Jennings and I Brownlie
(eds) 77,e British Year Book of International Law (Oxford   University   Press,   Oxford   1977),   273.

Lindroos and Mehling also hold that 'the continuous development, constant application, and renewed
confirmation of most international treaties, customary law, and general principles virtually rule out a
determination ratione remporis pursuant  to the doctrine  of tex posterior'. A Lindroos  and M Mehling,
'Dispelling the Chimera of "Self-Contained Regimes": International Law and the WTO' (2005) 16
EJIL 857,864.
32 JO McGinnis, 'The Appropriate Hierarchy of Global Multilateralism and Customary International
Law: The Example of the WTO'  (2003) 44 Virginia Journal of International Law 229,258.
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treaties.33 The difficulties with the relationship between treaties and custom seems
to be an important reason why most scholars who claim that WTO law 'contracts
out' of general international law rely on the lex specialis derogat legi generali
principle.

3.3 WTO Law as Lex Specialis?

The last conflict rule to resort to if the ones described above do not apply is the lex
specialis principle. According to this principle, the more special norm has priority
over the more general one. This can be deduced from Article 55 of the ILC Draft
Articles on State Responsibility, named lex specialis:

These Articles do not apply where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of the
international responsibility of a State are governed by special rides of imernational
law34

The underlying idea is that the more specific norms reflect State consent more
closely.35 Thus, as Pauwely,1 claims, both the lex posterior principle and the lex
specialis principle are based on the expression of State consent. However, for the
former, the pivotal element is time, whereas for the latter it is speciality.36 A norm
may be more general because of its broader subject matter or because it is binding
upon a larger number of States.37 In the light of these requirements, some have
argued that WTO law is more specific in relation to general international law and
therefore general international law does not apply. In fact, some claim that a treaty
norm always prevails over customary law because the former are more concrete.3
If this is the case, then WTO law always trumps the general international law on
countermeasures as described in Chapter II and the conflict will have to be resolved
by giving priority to WTO law. Those who claim that such a hierarchy exists argue
that a treaty may modify customary law, but the reverse is not possible.39 In

33 Akehurst, 'The Hierarchy  of the Sources of International  Law', 275; Sands, 'Treaty, Custom  and the
Cross-Fertilization of International Law; 102; Report of the Study Group of the International Law
Commission, Fragmentation of International Lizw: Dificulties Arising from the Diversification and
Expansion Of international la< A/CN.4/L.682,13 April 2006, paragraph 224.
34

Emphasis added.
35

Pauwelyn, Conflict   of  Norms   in  Public   International   Law, 381·, Report of the Study Group of the
International Law Commission, Fragmentation of Internarional law: Dilliculties Arising from the
Diversifcation and Expansion of International Lnw, AICNAIL.682, 13 April 2006, paragraphs 56 et
seq.

36 Ibid., 388.
37 Akehurst, 'The Hierarchy of the Sources of International Law', 273.
38 Contra: Sands, 'Treaty, Custom  and the Cross-Fertilization  of  International  Law', 27; Pauwelyn,

Conflict of Norms in Public International Litw, 95·, Akehurst, 'The Hierarchy of the Sources of
International Law'
1 McGinnis, 'The Appropriate Hierarchy of Global Multilateralism and Customary International Law:
The Example of the  WTO',  258.
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Akehurst' s view, however, custom can override  re-existing treaties. He claims  that
treaties do not necessarily prevail over custom.    If they do that, it is because the
treaty norm is more specific (lex specialis) or later in time (lex posterior) than the
customary rule. Among the proponents of this view is the Study Group of the ILC
on the fragmentation of international law:' Even when WTO law is seen as the ler
specialis at the cost of general international law, it should be stressed from the
outset that 'contracting out' of general international law is a question of degree.
This will be shown in more detail in the next section.

3.4 Contracting out is not General Exclusion

Pauwelyn claims - correctly, in my view - that 'contracting out' of general
47international law through the lex specia/is rule is not a black and white matter. - In

fact, few would still maintain that the application of general international law in
special treaty regimes can be generally excluded.43 Rather, it seems that a detailed
examination of the relevant rules on countermeasures in WTO law is necessary to
determine to what extent WTO 'contracts out' of general international law in this
particular field.

Crucially, Article 23 of the DSU seems to prohibit the adoption of
countermeasures altogether. As the Appellate Body held in US - Certain EC
Products,

Article 23.1 of the DSU imposes a general obligation of Members to redress a
violation of obligations or other nullification or impairment of benefits under the
covered agreements only by recourse to the rules and procedures of the DSU, and not
through unilateral action. Subparagraphs (a), (b) and (c) of Article 23.2 articulate
specific and clearly-defined forms of prohibited unilateral action contrary to
Article 23.1 of the DSU. There is a close relationship between the obligations set out
in paragraphs 1 and 2 of Article 23.  They a// concern the obligation of Members of
the WTO not to have recourse to unilateral action.44

Consequently, some have claimed that WTO law explicitly contracts out of
international law rules on countermeasures as codified in the Draft Articles on State
Responsibility.45 However, this is true only to a certain extent; it does not mean that
States are no longer allowed to impose countermeasures in response to breaches of

40 Akehurst, 'The Hierarchy of the Sources of International Law', 275.
41 Report of the Study Group of the International Law Commission, Fragmentation of international
Law:   Difficulties   Arising  from  the  Diversification  and   Expansion  of  International   Law,   A/CN.4(L.682,
13 April 2006, paragraph 224.
42 Pauwelyn, Conflict of Norms in Public International Unw, 213.
43 Lindroos and Mehling, 'Dispelling the Chimera of "Self-Contained Regimes" International Law and
the WTO', 868.
44   Appellate  Body  Report  WT/DS 165/AB/R. United States - Import Measures on Certain Products
from the European Communities, 11, December 2000, paragraph 111.
45 Marceau quoting Simma. Marceau, 'WTO Dispute Settlement and Human Rights', 766.
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international law other than WTO law. Rather, it should be understood as a
provision contracting out of general international rules on countermeasures in
response to violations of WTO law. The Appellate Body in US - Certain EC
Products clearly held that Members were limited by the DSU 'to redress a violation
of obligations or other nullification or impairment of benefits underthe covered

agreements   only by recourse   to the rules and procedures   of the DSU'.46   If  it
concerns violations of non-WTO law, such as the labour rights of a peremptory
character which were discussed in the preceding chapters, the DSU does not limit
States' rights to adopt countermeasures. This indicates that the DSU can only be
considered to be lex specialis to the extent that it does not allow the adoption of
countermeasures (which would normally be allowed under general international
law) in response to violations of WTO law. A State that is challenged before the
WTO dispute settlement mechanism for adopting countermeasures in response to a
violation of WTO law therefore cannot claim that it was allowed to resort to
countermeasures under general international law. WTO law has thus explicitly
'contracted out' of general international law in this respect and therefore the WTO
judiciary must let WTO law prevail. It seems that the same cannot be said for
countermeasures in response to violations of non-WTO law.

However, although the general international rules concerning countermeasures
in response to violations of non-WTO law do not seem to be excluded altogether, it
could be argued that substantive WTO law does limit the type of countermeasures a
State usually has at its disposal to react to a violation of an obligation which is
owed to it under non-WTO law.47 This may be due to the fact that WTO law seems
to prohibit import bans, as was made clear in Chapter I. As a consequence, it can be
argued that WTO Members are still entitled to take countermeasures in response to
breaches of international obligations (other than WTO obligations) owed to them,
but they will have to resort to other types of countermeasures such as withdrawal of
foreign assistance or freezing of assets. Put differently, WTO law seems to modify
the general international law on countermeasures, i.e., is lex specialis to the

exclusion of general international law with regard to the type of countermeasures
available to it. When a dispute arises, it would be up to the claimant to prove that
there is a conflict and that WTO law limits the type of countermeasures usually at
the disposal of States.

Moreover, 'contracting out' is also a question of degree because it is bound to

certain limits. There are parts of general international law that cannot be modified
by contract. This will be discussed in the next section.

46  Appellate Body Report WriDS165/AB/R, United States - Import Measures on Cenain Products
from the European Communities, 11, December 2000, paragraph 1 1 1 (emphasis added).
41 As was argued in Chapter Il, one of the prerequisites for a measure to be seen as a countermeasure is
that it is taken in response to a violation of an international law obligation which was owed to the State
that takes the measure.
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3.5 Limits to Contracting out

In a similar way as private contracts cannot contract out of criminal law on the
domestic level, allowing States to develop, apply and to derogate from the general
rules of State responsibility by agreements among themselves also cannot be
unlimited. As the Study Group of the ILC on the fragmentation of international law
claims,

the rules that derogate must have at least the same rank as those they derogate from.
It is hard to see how States could, for example, derogate from those aspects of the
general law on State responsibility that define the conditions of operation of "serious
breaches of obligations under peremptory norms of general international law".48

It has been generally accepted that States cannot 'contract out' of the system of
international law,49 the reason being that States cannot modify the pacta stint
servanda principle in international law.5' It is this principle that is at the basis of the
international legal order.5 1 Shaw claims that 'the principle that agreements are
binding (pacta sunt servanda) upon which all treaty law must be based cannot itself
be based upon consent'.52 Therefore, it seems impossible to modify this principle,
which is claimed to be positioned at the first level within the international legal
order, on the basis of consent. 53 Treaties and custom, all founded on this principle,
are within the second level of the international legal order. This theoretical
framework can serve to make it clear that norms at the second level cannot modify
norms at the first level. For present purposes, this would mean that WTO norms,
which are at the second level, cannot contract out of norms juris cogentis, which are
at the first level. This raises the question of whether also the legal consequences of
a violation of such norms can be modified. The answer to this question may lie in
the phrase 'conditions of operation' in the above-quoted passage. What is meant by
this? In a footnote to the passage, the Study Group refers to Articles 40, 41, and 48
of the Draft Articles on States Responsibility (ASR). As was shown in Chapter II,
Articles 40 and 41 deal with the legal consequences of a serious breach of a
peremptory norm. Article 48 deals with the invocation of responsibility by States
other than the injured State. This seems to suggest that the study group is of the

4X Report of the Study Group of the International Law Commission, Fragmentation of International
Lnw:  Dijjiculties Arising from the Diversification and Expansion c,f International lilw, AICN.4IL.682,
13 April 2006, paragraph 64.49 Pauwelyn, Conflict of Norms  in Public International Lkiw,31.
50 Report of the Study Group of the International Law Commission, Fragmentation of International
Law:  Difliculties Arising from the Diversification and Expansion of international inw, AICN.4IL.682.
13 April 2006, paragraph 176.
5I

This principle is codified in Article 26 of the Vienna Convention on the Law of Treaties which reads:
'Every treaty in force is binding upon the parties to it and must be performed by them in good faith.'
52 MN Shaw, international lit,v (fifth edition, Cambridge University Press, Cambridge 2003),  10.
0 Ibid., 49.
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opinion that States cannot deviate from the whole system dealing with serious
violations of a peremptory norm as set out in Chapter II.

In my view, rejecting this argument would have unacceptable consequences:
States could set up agreements (such as the WTO treaty) which would deprive them
of the right to react against serious violations of peremptory norms or the obligation
not to render aid in maintaining the situation created by such a breach. Likewise,
the ILC argues, in its Commentary to Article 53 of the Vienna Convention, that 'it
can hardly be maintained that States can avoid compliance with peremptory norms
by creating an organization.

,54

As was shown in Chapter II, all States have an interest in the protection of norms
of a jus cogens character. Although the legal consequences of a serious violation of
a peremptory norm usually are not considered to be of ajus cogens character itself,
allowing States to 'contract out' of them would nullify the concept of erga omnes
just like modifying the conditions  for a norm to be considered jus cogens would
make the concept 'little more than a paper tiger'.55 To illustrate, it would be absurd
when States are allowed to modify the rule which provides that treaties that violate
a norm j uris   cogentis   are by definition invalid.56 In such an event, they would be
able to conclude a treaty which obliges one of them to commit genocidal acts. In
other words, if they were allowed to modify the legal consequences of a serious
violation  of jus cogens (including the right to take countermeasures in all forms)

such a violation could be left unpunished. Similarly, Tams points out that 'one
might argue that whereas treaties would normally be exclusive, countermeasures
should remain available when directed against large-scale or systematic breaches of
particularly important obligations'.57

The enforcement of peremptory norms is of vital importance to the international
community of States as a whole. It would be absurd if States, by unilateral action or
agreement, could actually nullify the, albeit rather primitive, enforcement system of
general international law. By the same token, Dzida claims:

Die Einhaltung der Menschenrechte durchzusetzen, gegen einen Vtilkermord
vorzugehen oder ein System der Rassentrennung zu Fall bringen, ist ohnehin schon
muhsam und schwierig genug. Die Effektivitat der wenigen zur Verfugung stehenden
Durchsetzungsmittel des Volkerrechts sollte nicht weiter reduziert werden. 58

54 Report of the International Law Commission on the work of its thirty-fourth session, Treaties
concluded between States and international organizations or between two or more international
organizations, Yearbook of the International Law Commission, 1982, Volume II, Part Two, 56.
55 CJ Tams, Enforcing Obligations Erga Omnes in International Law (Cambridge Studies in
International and Comparative Law, Cambridge University Press, Cambridge 2005), 305.
56 Article 53 of the Vienna Convention on the Law of Treaties.
57

Tams, Enforcing Obligations Erga Omnes in International Low, 294.
58 4 Inducing compliance with human rights in order to prevent genocide or to bring a system of racial
discrimination to an end is difficult enough. The effectiveness of the few possible means of sel f-help in
such  cases  should  not  be  reduced.'   (my  translation),  B  Dzida, 2um Recht  der  Repressalie  im  heutigen
Wikerrecht (Europaische Hochschulschriften, Peter Lang GmbH, Frankfurt am Main 1997), 267.
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Accordingly, it is submitted here that it is impossible for States to contract out of
the general international rules of countermeasures dealing with serious breaches of
a peremptory norm of international law. Any attempt to do so can have no legal
force. It should nevertheless be stressed that, as was made clear in the previous
section, although States cannot contract out of peremptory norms and the legal
consequences arising from their violation, they may have contracted out of the right
to have recourse to specific types of countermeasures in response to normal
violations of international law. It is perfectly possible that WTO law contracts out
of countermeasures taken in response to a violation of a bilateral obligation. As a
result of the fact that no bilateral international law, including WTO law, can
'contract out' of the legal consequences of a serious violation of a peremptory
norm, WTO law simply cannot have legal force if it conflicts with a Member's right
to take countermeasures against another Member where serious violations of a
peremptory norm have occurred. This suggests that, when it comes to a dispute, the
Panels or Appellate Body will have to apply non-WTO law as an autonomous
source which trumps WTO law. This raises the question of whether the WTO
Panels can do that. Put differently, to what extent are they limited in the law they
can apply?

4 THE APPLICABLE LAW IN WTO DISPUTE SETTLEMENT

As was shown above, it is feasible that, in the future, the WTO judiciary may be
seized by a case in which a defending State claims that it has adopted trade
restricting measures in response to a serious violation of a peremptory norm. A
State that adopts such measures, which would otherwise be in conflict with WTO
law, will most likely claim its conduct to be justified by one of the exception

59clauses that exist in WTO law. However, Pauwelyn claims that, as a result of the
legally binding character of the decisions of the WTO judiciary, it is very likely that
defendants invoke all rssible defences including the permissibility of their conduct
under non-WTO law. History has shown that this is not exceptional: States have
claimed that their trade restrictions are justified because such conduct is permitted
under the general international rules on countermeasures.61 This raises the question
of the relevance of such (customary) non-WTO rules in the WTO dispute settlement
process. It has been accepted that customary international law can be applied

f9 For instance, Articles XX or XXI of the GA'IT.
60 J Pauwelyn, 'Human Rights in WTO Dispute Settlement' in T Cottier, J Pauwelyn and E Burgi
Bonanomi (eds) Human Rights and international Trade (Oxford University Press, Oxford 2005), 210-
211.
61 Pons discerns that it has happened before that a State that adopted trade restricting measures did not
try to justify its conduct by referring to the GATT exceptions but rather by invoking the general
international rules on countermeasures. JF Pons, 'Self-Help and WTO' in P Mengozzi (ed)
international Trade Law on the 50th Anniversary of the  Multilateral Trade System (Dott. A. Giufft€
Editore, Milan 1999), 100.
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62through 'gateways' in WTO law.   Such an application of non-WTO law in the
interpretation of WTO law will be discussed in the next chapter. The question that
will be dealt with in the remainder of this chapter is the following: can this non-
WTO law be (directly) applied as an autonomous source and thus as an independent
defence by the WTO judiciary?

The question of the applicable law in WTO dispute settlement has been debated
intensively by scholars. The starting point for a discussion on this issue are Articles
3(2) and 7 of the DSU. These provisions  have been referred to, to make it clear that
all sources of international law may be applied before the WTO judiciary.63 At the
other end of the spectrum are those who invoke these provisions to claim that the
applicable law is limited to the WTO covered agreements.64 It seems that the
differences in views can partly be explained by terminological confusion. More
specifically, it is the division between the notion of the potentially 'applicable law'
and how such law can be applied in a specific case that is often mixed up. Marceau,
for instance, equates the notion of applicable law with how it can be applied by
defining applicable law as

the law that can be given (direct) 'effect' between WTO Members, as WTO
Members, and which can be enforced before WTO adjudicating bodies which have
exclusive jurisdiction over WTO matters. Thus, the WTO applicable law is the
system of law (rights and obligations) that provides for effective remedies in case of
their violation.65

Since Marceau considers Article 3(2) of the DSU, which stipulates that
'recommendations and rulings of the DSB cannot add to or diminish the rights and
obligations provided in the covered agreements', as a jurisdictional limitation, she
claims that the applicable law is limited to the covered agreements only.66 She
argues 'that the application (or direct effect) of non-WTO law provisions into the
wTO legal,s 'stem will always lead to an addition to or diminution of the covered
agreements . Put differently, the WTO adjudicating bodies thus do not seem to
have the jurisdictional competence to directly apply non-WTO law. Likewise,
Trachtman is of the opinion that this 'language would be absurd if rights and
obligations arising from other international law could be applied  by the DSB'.68

62 On the application of the precautionary principle in WTO law, see: I Cheyne, 'Gateways to the
Precautionary Principle in WTO Law' (2007) 19 Journal of Environmental Law 155.
63 D  Palmeter  and PC Mavroidis,   'The WTO LEgal System: Sources  of  Law'   ( 1998) 92 American
Journal of International Law 398; Lindroos and Mehling, 'Dispelling the Chimera of "Self-Contained
 egimes": International Law and the WTO'

Marceau, 'WTO Dispute Settlement and Human Rights'.
65 Ibid., 766.
66 See also: JP Trachtman, 'The Domain of WTO Dispute Resolution'  ( 1999) 40 Harvard International
Law Journal 333, 342-342.
67

Marceau, 'WTO Dispute Settlement and Human Rights', 777.
68 Trachtman, 'The Domain  of WTO Dispute Resolution',  342.  See also: McGinnis, 'The Appropriate
Hierarchy of Global Multilateralism and Customary International  Law: The Example of the  WTO'.
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However, Bartels, who distinguishes between the two concepts, claims that all
sources of international law are potentially applicable by the WTO judiciary,69 but
that Article 3(2) constitutes a conflict clause meaning that, in case of conflict. WTO

70law prevails. Hence, in his view, the potentially applicable law, in contrast to the
way it can be applied, is not limited. This reveals that the views of the above-
mentioned scholars, although they do not agree on the question of whether article
3(2) constitutes a conflict clause, 9 applied to a specific case of conflict would
ultimately lead to a similar result: non-WTO cannot be directly applied by the WTO
judiciary; for Marceau because  the WTO judiciary  only has jurisdiction  to  appl y
WTO law and for Bartels because, in case of conflict, WTO law prevails over non-
WTO law.

Yet, according to Pauwelyn, non-WTO law can be directly applied (as
autonomous sources of law) in a WTO dispute settlement process and can even
prevail over WTO law.71 As a first step, he claims that the potentially applicable
law is not limited to WTO law.72 In this respect, he seems to agree with Bartels.
Support for this proposition can be found in WTO case law. He concludes that, in a
number of cases, the WTO judiciary ' fell back' on general international law.73 This
'fall-back' on general international law as an autonomous source is allowed insofar
as the WTO treaties remain silent on a matter (i.e., to the extent that there is no
conflict).74 As was made clear before, this is acknowledged by the WTO Panel in
Korea - Government Procurement'.

We take note that Article 3.2 of the DSU requires that we seek within the context of a
particular dispute to clarify the existing provisions of the WTO agreements in
accordance with customary rules of interpretation of public international law.
However, the relationship of the WTO Agreements to customary international law is
broader than this. Customary international law applies generally to the economic
relations between the WTO Members. Such international law applies to the extent
that the WTO treaty agreements do not "contract out" from it. To put it another way,

69 Bartels draws his conclusion on the basis of Article 7 of the DSU which deals with the terms of
reference of Panels: 'The possibility of non-standard terms of reference [Articles  7(1)  and  7(2)]   ( . . . )
provides strong support for the view that Article 7 itsel f does not limit the sources of law applicable by
Panels in determining disputes under   the   DSU.' L Bartels, ' Applicable   Law   in WTO Dispute
Settlement Proceedings'  (2001) 35 Journal of World Trade 499,505.
70 Ibid., 502.
7I

Pauwelyn, Conflict of Norms  in Public International Law, 411.
72 See also: Report of the Study Group of the International Law Commission, Fragmentation of
International   Lnw:    Difficulties   Arising  from   the   Diversification  and   Expansion   of  International   Law,
A/CN.4/L.682,13 April 2006, paragraph 45.
73 Pauwelyn, Conflict Of Norms in Public International law, 207-212.  See also: Lindroos and Mehling
who also claim that the WTO judiciary has referred to a number of the provisions of the VCLT which
should be seen as a matter of applying general international law rather then using it for interpretation.
Lindroos A. and Mehling, 'Dispelling the Chimera of 'Self-Contained Regimes' International law and
the WTO'. 870.
74 It should be noted here that this fall-back may take two forms: (1) interpretation of the treaty norm
with reference to general international law or (2) application of the treaty in the context of general
international law. See: Pauwelyn, Confict of Norms in Public international i[kiw, 201-202.
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to the extent there is no conflict or inconsistency, or an expression in a covered WTO
agreement that implies differently, we are of the view that the customary rules of
international law apply to the WTO treaties and to the process of treaty formation
under the WTO.75

Thus, if WTO law remains silent on a matter, general international law continues to
apply. This is the result of the fact that WTO law belongs to the wider corpus of
international law. It was shown earlier, however, that when import bans as
countermeasures are concerned, WTO law does not remain silent because such
measures seem to be GAIT-illegal. It was also shown that States cannot 'contract
out' of the legal consequences of large-scale violations of a peremptory norm.
Therefore, a potential conflict may arise which, as was argued above, will have to
be settled in favour of the law enforcement system of general international law. As
was shown, Bartels on the other hand is of the opinion that WTO law should prevail
over general international law because Article 3(2) constitutes a conflict clause.76

Marceau and Pauwelyn, however, do not see Article 3(2) as a conflict clause.
According to Marceau,

[n]othing in the wording of Articles 3(2) and 19(1) seems to indicate any intention by
the drafters to envisage a conflict situation (which they have done on other occasions
with Article XVI(4) of the Marrakesh Agreement and the General Interpretative Note
to Annex la).

77

In addition, Pauwelyn argues that,

even if DSU Arts. 3.2 and 19.2 were to constitute a conflict clause calling for
automatic preference to be given to WTO rules over other rules (quod non), this
conflict clause would have no effect in respect of post-1994 treaty norms as between
the WTO Members party to these norms.78

This is the result of the fact that States can contract out of the WTO treaty norms by
concluding later treaties. Furthermore, the assumption that WTO law includes a
conflict clause in favour of WTO law would lead to strange results. In the words of
Pauwelyn,

[i]magine that the WTO treaty included an agreement regulating the slave trade.
Would a WTO panel be obliged to apply and enforce this agreement at the request of
a WTO Member complaining about trade restrictions regarding slaves imposed by
another Member? If the DSU were read as precluding reference to international law
other than WTO covered agreements (i.e., as a mechanism created outside the system

75

Panel   Report  WT/DS 163/R, Korea - Measures Affecting Government Procurement, 1 May 1000,

 aragraph 7.96.
Bartels, 'Applicable Law in WTO Dispute Settlement Proceedings',  502.

17 Marceau, 'WTO Dispute Settlement and Human Rights',  777.
78

Pauwelyn, Conflict of Norms in Public International hiw, 354.
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of international law) and/or as containing a conflict clause to the effect that WTO
rules always prevail, a WTO panel would be so obliged.

79

Consequently, Pauwelyn claims that, in case of conflict, non-WTO law can be
directly applied as an autonomous source and can even prevail over WTO law if
this is required by relevant customary conflict rules. The WTO obligations of a
defendant State would no longer exist if a customary conflict rule requires it to be
overridden or invalidated in favour of non-WTO law. In Pauwelyn's view, in doing
so, a Panel would not be enforcing non-WTO law. Applying WTO law in
circumstances where it should be disapplied on the basis of non-WTO law would
boil down to 'adding' to the WTO obligations of the defendant that no longer exist.
And vice versa,

[i]f a Panel (...) disapplies the WTO rule in these circumstances, the panel would not
be 'diminishing' the rights of the complainant. Rather, the complaining WTO
Member itself would have done so by agreeing to the conflicting non-WTO rule in
the first place. Thus the WTO panel would not create law but merely give effect to
law created elsewhere by the WTO Member itself.

8(}

If the last phrase of Article 3(2), which prohibits the WTO adjudicating bodies from
adding to or diminishing the rights and obligations provided in the covered
agreements, cannot be conceived of as a conflict clause then how should it be
understood? Pauwelyn claims that it should rather be seen as a tool delimiting the
WTO judiciary in the interpretation of the covered agreements.8'He finds support
in the fact that the prohibition on adding to or diminishing WTO law follows
directly after the phrase that instructs Panels to clarify the provisions of the covered
agreements 'in accordance with customary rules of interpretation of public
international law'.  As the Panel decided in Korea - Government Procurement:

We should also note that we can see no basis here for an a contrario implication that
rules of international law other than rules of interpretation do not apply.  The
language of 3.2 in this regard applies to a specific problem that had arisen under the
GATT to the effect that, among other things, reliance on negotiating history was
being utilized in a manner arguably inconsistent with the requirements of the rules of

82
treaty interpretation of customary international law.

Accordingly, Pauwelyn claims that the last phrase of Article 3(2) which is under
scrutiny here is also meant to set out the limits to interpretation.83 He argues that

79
J Pauwelyn, 'The Role of Public International Law in the WTO: How Far Can We Go?' (2001) 95

American Journal of International Law 535,565.
  Pauw€lyn, Conflict of Norms in Public international liiw, 474.
8I Ibid., 353.
82

Panel Report, Korea - Measures Affecting Government Procurement, WT/DS163fR, 1 May 2000,
footnote 753.
83 Pauwelyn, Conflict of Norms  in  Public  International Law, 353.
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this means that WTO Panels can only apply those rules that the Members agreed to,
and cannot make new rights or obligations unlike the legislature (the WTO
Members) could. In other words, they simply cannot make new law, for instance, by
going against the clear meaning of the terms of the treaty (interpretation contra
lege,n is prohibited), but, as any other judiciary, are limited to applying and
interpreting the existing law (including non-WTO law) in conformity with
international rules on interpretation. A similar view can be found in the Appellate
Body report in US - Gasoline: 'An interpreter is not free to adopt a reading that
would result in reducing whole clauses or paragraphs of a treaty to redundancy or

inutility.
,84

What to think of Pauwelyn's view? WTO case law indicates that it is possible
for a Panel to disapply WTO law on the basis of a procedural rule of general
international law. For instance, in Brazil - Desiccated Coconut, the Panel and
Appellate Body decided, ratione temporis, that no WTO law applied. They did not
examine whether Brazil, that had imposed countervailing duties on desiccated
coconut from the Philippines, had acted in violation of the GATI' and the
Agreement on Agriculture because these agreements were not applicable law in that
dispute.85 The Appellate Body fell back on Article 28 of the Vienna Convention on
the Law of Treaties, which contains the principle of non-retroactivity of treaties. It
provides that a treaty does not apply to acts or facts which took place, or to
situations which ceased to exist, before the date of its entry into force. Similarly, it
can be argued that, when confronted with a defence based on the general law on
countermeasures as set out in Chapter II, a Panel can refer to the customary rule
which holds that countermeasures that meet certain substantive and procedural

86conditions preclude the wrongfulness under any treaty including the GA'IT.
Therefore, it may decide that GAIT rules are no longer applicable to the dispute
and consequently the claim can no longer be considered. However, in Brazil -
Desiccated Coconut, the GAIT and the Agreement on Agriculture did not apply
because they were not in force yet. It was not necessary for the Panel to establish
whether another norm of international law had been violated. It simply 'fell back'
on customary law on the application of treaties (which requires minimal
interpretation) to which it is subject because the WTO treaties were silent on the
matter.87 This reflects exactly the difficulty that Marceau has with Pauwelyn's

88view.  The WTO judiciary has often applied customary international law or

84 WTO Appellate Body Report WTfDS2/ABIR, United States - Standards for Reformulated and
Cont,entiona/ Gaso/ine, 29 April 1996, 21.
85

Appellate Body Report WT/DS12/AB/R, Brazil - Measures Affecting Desiccated Coconut, 21
February 1997,19.
86 See Article 22 of the ASR and the ILC, Draft Articles on Responsibility of States for Internationally
Wrongful  Acts with Commentaries, Yearbook  of the International Law Commission, 2001, Volume II,
Part Two, 180.
87 Pauwelyn, Conflict of Norms  in  Public  International  Liw, 204.
88 Marceau, 'WTO Dispute Settlement and Human Rights', 777.
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general principles of law to fill procedural gaps within WTO law.89 In Brazil -
Desiccated Coconut, it applied a general rule on the applicability of treaties. It is
not difficult to apply such procedural rules as an autonomous source. However, to
accept Pauwelyn's view that substantial rules may also be applied as an
autonomous source would be more troublesome; this would require the WTO
Panels to interpret another autonomous substantial source of law and to decide on
its compliance or violation by the claimant to the dispute. For the topic of the
present study, this would mean that a Panel would have to decide whether a WTO
Member has seriously violated a peremptory norm of international law and has met
all conditions for a countermeasure to be legitimate (i.e., to preclude the
wrongfulness under the GAIT). The question remains whether the WTO Panels
and Appellate Body are allowed to do so.

According to Marceau, the answer to this question should be negative for the
WTO judiciary is not a court of general jurisdiction. Of particular relevance is the
fact that this stance seems to have been confirmed by the Appellate Body in Mexico
- Soft Drinks." However, Marceau admits that the situation may be different if
WTO law conflicted with norms juris cogentis.'1 In a case where a WTO treaty
would in fact oblige or entitle its Members to violate a norm juris cogentis, for
instance, the WTO judiciary would only have to apply the procedural rule as set out
in Article 64 of the Vienna Convention on the Law of Treaties to argue that the
treaty is void. As was shown, applying procedural rules of general international law
to fill gaps in WTO law is an established practice in WTO dispute settlement.

In this light, it is necessary to distinguish between inherent normative conflicts
and conflicts in the applicable law:2 The first category referred to here are the
conflicts where one norm automatically constitutes a breach of another. In this
respect, reference can be made to norms which violate norms of a jus cogens
character such as a treaty norm that obliges a State to commit genocidal acts. Such

93norms are by definition invahd. It would be difficult to come up with a situation in
which the mere existence of WTO law automatically violates norms of ajus cogens
character. 94

Rather, compliance with a WTO obligation may result in not complying
with an obligation or not exercising a right under the general international law on
countermeasures and vice versa. This is the category of conflicts in the applicable
law which is of more relevance for the present study. In these circumstances, one of

89 J Cameron and K Gray, 'Principles of International Law in the WTO Dispute Settlement Body
(2001) 50 International and Comparative Law Quarterly 248.
9(} Appellate Body Report WTIDS308/AB/R, Mexico - Tax Measures on Soft Drinks and Other
Beverages, 6 March 2006, paragraph 56.
91 Marceau, 'WTO Dispute Settlement and Human Rights', footnote 76,778.
92

Pauwelyn, Conflict of Norms in Public International Law, 176.
" Article 53 of the Vienna Convention.
94 It is important to note that the rules on State responsibility that hold that States are permitted to adopt
countermeasures in response to a serious violation of a peremptory norm. although these rules cannot
be modified, are not of a peremptory character themselves.
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the norms should prevail according to conflict rules whereas in the case of inherent
normative conflicts one of the rules is brought to an end. 95

Both scholars thus seem to agree that, if WTO law was invalidated because it
would conflict with a norm of a jus cogens character (i.e.,   would   constitute   an
inherent normative conflict), it could be disapplied by a Panel because the WTO
obligation was brought to an end. If a conflict in the applicable law is concerned,
according to Marceau, the situation may be different. In such a case, a Panel would
have to decide on the compliance with other treaties and custom. As was briefly
touched upon earlier, the Appellate Body seems to confirm Marceau's view in
Mexico - Soft Drinks. In this case, Mexico had imposed trade-restrictive measures
against the US because it claimed that the latter had not complied with its
obligations under NAFTA, a regional trade agreement. Essentially, the trade
restriction thus constituted a countermeasure to induce the US to comply with its
NAFTA obligations. When the US brought the case before the WTO adjudicating
body, Mexico claimed as a defence that its WTO obligations were not applicable in
the dispute.96 The Appellate Body, however, claimed that accepting this argument

would entail a determination whether the United States has acted consistently or
inconsistently with its NAFIA obligations. We see no basis in the DSU for Panels
and the Appellate Body to adjudicate non-WTO disputes. Article 3.2 of the DSU
states that the WTO dispute settlement system "serves to preserve the rights and
obligations of Members under the covered agreements, and to clarify the existing
provisions of those agreements". (...) Accepting Mexico's interpretation would
imply that the WTO dispute settlement system could be used to determine rights and
obligations outside the covered agreements.97

This passage suggests that Article 3(2) DSU should indeed be seen as a substantive
jurisdictional limitation of the WTO adjudicating bodies in support of Marceau,
who claims that that they are not courts of general jurisdiction. In this view, non-

98WTO law cannot be applied as an independent defence against a violation claim.
Accepting this view in all circumstances is troublesome for two reasons. Firstly, it
would mean that any subsequent agreement between some WTO Members which
allows for trade restrictions in specific circumstances cannot be applied by a WTO
Panel. Evidently, from the perspective of international law-making, this view is
problematic: it was shown earlier that WTO law is bilateral in nature and therefore
Members should be allowed to modify their international trade obligations just like
in any other branch of international law. It would be absurd to accept that a dispute
settlement mechanism can be set up that has no jurisdiction to apply later inter se

95
Pauwelyn, Conflict of Norms  in Public International Law, 321.

96
Appellate Body Report WTOS308/ABfR, Mexico - Tax Measures on Soft Drinks and Other

Beverages, 6 March 2006, paragraph 55.
97

Ibid., paragraph 56.
98 It should be note here that Mexico also invoked Article XX(d) of the GATT. As will be discussed in
the next chapter, non-WTO law can be taken into account, in the interpretation of the GAIT exception
clauses.
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modifications. Since there was no such agreement that modified WTO obligations
between the US and Mexico, the decision in Mexico - Soft Drinks is not
problematic; even if it was accepted that Article 3(2) DSU does not constitute a
substantive jurisdictional limitation, the outcome of the dispute would be the same.
In this specific case, a trade-restrictive countermeasure was challenged by the US.
As was argued earlier, WTO law seems to have 'contracted out' of this type of
countermeasures. Put differently, WTO Members can still impose different kinds of
countermeasures such as freezing assets or denying landing rights in response to
violations of bilateral non-WTO law (e.g., obligations under the NAFTA) but they
cannot take measures that violate the GATT. In this respect, WTO law would thus
take precedence over the general international law on countermeasures.

This may be different if a (later) modification agreement does exist. In such an
event, the Appellate Body would have to apply the modification agreement on the
basis of any of the conflict rules described in the previous sections. If the WTO
judiciary maintains, however, that they have a substantive jurisdictional limitation,
then inter se modifications can never be applied and thus not prevail over the older
WTO law. This seems to run contrary to the system ofinternational law-making.99

Secondly, when a peremptory norm is seriously violated, States are not allowed
to contract out of the legal consequences thereof. In such cases, resorting to
countermeasures including import bans should remain an option. Therefore, WTO
law cannot be regarded as 'contracting out' of this particular part of international
law. Consequently, it seems that creating an adjudicating body with limited
jurisdiction with the effect of diminishing the legal consequences of large-scale
breaches of a peremptory norm is not allowed from the perspective of international
law. Accordingly, Article 3(2) of the DSU, whether it should be understood as a
conflict clause  or a limitation of jurisdictional competence in favour  of WTO  law,
cannot have legal force if this diminishes the legal consequences of large-scale
breaches of a peremptory norm. Therefore, WTO Panels and the Appellate Body
will have to directly apply the general international law on countermeasures as an
independent defence against a violation claim in the event of conflict. This
immediately raises the question of how it should decide whether, first of all, a
serious violation of a peremptory norm takes place and, secondly, if the
requirements of a countermeasure to be considered as legitimate have been met.

In this respect, it seems useful to refer to a distinction that Pauwelyn makes. He
100

distinguishes three scenarios of human rights defences against a violation claim.
The first situation is the one where there is a condemnation or ruling of an
independent international body. In such a case, another body has already decided on
the (lack of) compliance with a peremptory norm of international law, which will

99 It should nevertheless be stressed here that the conflict rules (which let modifications of WTO law
prevail) will not have to be applied if a conflict can be avoided by means of interpretation. In such a
case, WTO law will have to be interpreted harmoniously with general international law on
countermeasures. This particular matter will be discussed in the next chapter.
100

Pauwelyn, 'Human Rights in WTO Dispute Settlement', 218.
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usually be the case in those circumstances where general international law permits
countermeasures in response to human rights violations. It may thus be very likely
that the UN Security Council or General Assembly or any other international body
has already judged on the (lack of) compliance. The report of the independent ILO
Commission of Inquiry in the case of Myanmar can serve as a good example here.
If Myanmar challenged the import bans adopted against it in conformity with the
ILO Recommendation before the WTO judiciary, the latter could directly use the
ILO recommendation as evidence for the seriousness of the situation and the
permissibility of import bans under general international law in response to that
situation. If it did not take this recommendation into account in the interpretation of
general international  law, 101 it would seem that the WTO judiciary reversed the ILO
recommendation on its own initiative. Using such decisions seems perfectly
possible: the Panel in EC - Biotech Prodticts did not rule on the legal status of the
precautionary principle because there was no authoritative decision of an
international court or tribunal on that issue and doctrine could not support the
conclusion that it was customary international law. 102

The second situation concerns a human rights defence which is permitted or
prescribed by a treaty or customary international law without there being a prior
ruling of another body. It seems that such situations would be rare when it concerns
large-scale violations of a peremptory norm. Yet, in this situation, the WTO
judiciary will be required to apply the provisions that entitle a Member to impose a
trade-restrictive measure. To illustrate, if two Members set up a treaty which
stipulates that a WTO-inconsistent trade restriction is permissible for the next five
years, this agreement would  have  to be applied  when a dispute arises. 103  This
requires application of these non-WTO rules with minimal interpretation. Surely,
applying non-WTO law as an autonomous source brings about the risk of
misinterpretation of this non-WTO law. Yet, Pauwelyn is of the opinion that such a
misinterpretation would be the lesser evil: the alternative would be to ignore non-
WTO law altogether. Furthermore, this potential evil can be reduced by

104

appointing Appellate Body Members with knowledge of international law and by
requesting expert advice in case of ambiguity. It should nevertheless be stressed105

again that, in practice, the situation where a WTO Panel would have to decide on
compliance with a norm juris cogentis and the legal consequences thereof on its
own will rarely i f ever occur.

The third scenario that Pauwelyn distinguishes is the one where a treaty or
customary international law entitles a State to impose trade restrictions on the
condition that a substantive provision has been violated by the complainant. In such

lot Or, as will be shown in Chapter V, in the interpretation of WTO law.
102

Panel Report WT/DS291/R, European Communities - Measures Affecting the Approval and
Marketing of Biotech Products, 29 September 2006, paragraph 7.88.
103 Ibid., footnote 44.
104 JHB Pauwelyn, 'How to Win a World Trade Organization Dispute Based on Non-World Trade
Organization Law?' (2003) 37 Journal of World Trade 997,  1030.
105
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an event, a Panel would have to decide on the compliance of an obligation by the
complainant under non-WTO law. Pauwelyn thinks this should not be easily
accepted but '[i]f the required finding of violation of compliance with obligations
under human rights rules is both legally and factually straightforward, a Panel may
decide to move forward'. 106

Again, it would be unlikely if, in case of serious violations of a labour right of
jus cogens status, there was no III) report on the lack of compliance. Even if this is
not the case, which would seem to be a hypothetical situation for present purposes,
and a dispute settlement mechanism is available under the relevant treaty then a
Panel could decide to suspend the proceeding until this other body has decided on
the compliance with the non-WTO norm.'07 Another option would be for a Panel to
decline jurisdiction because the case concerned claims under other international law
rather than WTO law. In Mexico - Soft Drinks, where Mexico had adopted108

countermeasures against the US because the latter had not complied with its
NAFTA obligations. Mexico requested the Panel to decline jurisdiction in favour of
an Arbitral Panel under the NAFrA. The Panel responded that it had no discretion
to decide whether   or   not to exercise jurisdiction   in   a case before   it.109   This
conclusion was upheld by the Appellate Body for this specific case, but it expressed
'no view as to whether there may be other circumstances in which legal
impediments could exist that would preclude a panel from ruling on the merits of
the    claims   that are before it'. Dunoff points out that other international110

adjudicating bodies have increasingly disposed of contentious issues on grounds of
jurisdiction. i "  There is no apparent reason why the WTO judiciary cannot employ
the same strategy.

If a WTO Panel does not decline jurisdiction, however, there is another option:
The WTO Panels could attempt to avoid the conflict by means of interpretation. In
other words, they might be able to prevent the situation from getting to the conflict
stage where they would have to apply general international law (and may possibly
also have to decide on compliance with substantive non-WTO law). In such a case,
both norms continue to apply and States will not be confronted with a conflict in the
applicable law. This method of conflict avoidance will be dealt with in the next
chapter.

106

Pauwelyn, 'Human Rights in WTO Dispute Settlement', 223.
107 Ibid.; JL Dunoff, 'The Death of the Trade Regime' (1999) 10 EJIL 733, 759-760.
108 Pauwelyn, 'Human Rights  in WTO Dispute Settlement'; Pauwelyn,   'How  to  Win a World Trade
Organization Dispute Based on Non-World Trade Organization Law?'.
109 Panel Report WTIDS308/R,  Mexico  - Tax  Measures  on  Soft  Drinks  and  Other  Beve rages, 1  October
2005, paragraph 7.1.
110 Appellate Body Report Wr/DS308/AB/R, Mexico - Tax Measures on Soft Drinks and Other
Beverages, 6 March 2006, paragraph 54.
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5 CONCLUDING REMARKS

In this chapter, it was shown that WTO Members cannot resort to countermeasures

in response to violations of WTO law without authorization by the Dispute
Settlement Body (DSB). WTO Members that consider that another Member fails to
carry out its obligations under the WTO treaties can have recourse to the WTO
Panels and Appellate Body. Rulings from these bodies become automatically
binding under the negative consensus rule. This judicial character increases the
chance that WTO Members will be required to bring a trade-restrictive
countermeasure taken in response to large-scale violations of a peremptory norm in
conformity with its WTO obligations. This suggests that WTO Members may be
confronted with a conflict in the applicable law: WTO law may not allow them to
resort to trade-restrictive countermeasures whereas general international law does
seem to permit this.

How potential conflicts in international law should be dealt with depends on a
number of factors. Firstly, is there a conflict between these two fields of law to
begin with? It seems that, in contemporary international law, the broad definition of
conflict prevails. This means that potential conflicts (the exercise of a right leads to
a conflict with an obligation) as well as necessary conflicts (mutually exclusive

obligations) both fall under the definition of conflict.
WTO case law seems to suggest that WTO law has contracted out of general

international law to the extent that there is a conflict. Thus, when WTO law remains
silent on a matter, then falling back on general international law is allowed. If WTO
law conflicts with general international law, the former prevails. In this respect
'contracting out' is a particular instance of conflict. It was shown, however, that
conflicts in the applicable law will have to be resolved by applying the conflict
rules of international law. Thus, WTO law only prevails over general international
law if a basis can be found in a conflict rule. Three conflict rules can be
distinguished. Firstly, a treaty contains a conflict clause in favour of its own
provisions in case of conflict. Secondly, the lex posterior principle holds that the
later treaty prevails. Thirdly, the lex specialis principle holds that the more specific
law prevails. WTO law is often seen as the lex specialis to the exclusion of general

international law. However, 'contracting out' of general international law on the
basis of any of these conflict rules does not mean general exclusion but is bound to
certain limits. With regard to the former, it should be stressed that WTO law does
not generally exclude the system of countermeasures: it only seems to exclude
countermeasures taken in response to a violation of WTO law and, when violations
of non-WTO law is concerned, it seems to exclude a specific type of
countermeasures, namely those in violation of the GAIT. Yet. although this may be
true for countermeasures taken in response to normal violations of (bilateral)
international law, there are limits to contracting out. Accepting that States are
allowed to 'contract out' of the legal consequences of large-scale violations of a
peremptory norm would be unacceptable. Therefore, a conflict clause in WTO law
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which lets WTO law prevail or a provision that limits the competence of WTO
judiciary cannot have legal force if trade-restrictive countermeasures are imposed in
response to a serious violation of a peremptory norm.

In the event of a violation claim about an import ban in response to serious
violations of a peremptory norm, a WTO Panel should apply general international
law over WTO law (disapply WTO law). Unlike what is claimed by some scholars,
the applicable law in WTO dispute settlement does not seem to be limited. Yet, it
may be difficult for a WTO Panel to directly apply non-WTO law as an
autonomous source, especially if it has to decide whether the complainant has
complied with a substantive norm of non-WTO law. When a peremptory norm has
been breached on a large scale, however, it is likely that there is a decision, report,
or condemnation of an independent international body on  the lack of compliance.  In
this respect, the ILO recommendation on the situation in Myanmar can serve as a
good example. If Myanmar raised a violation claim against the US on the import
bans  that were taken against  it as a result  of this II-0 recommendation,  the  WTO
Panel could directly use this recommendation as evidence of the gravity of the
situation and the consequent right of other States to react by means of import bans.
Moreover, the WTO judiciary could request expert advice for those areas of
international law they are not familiar with. Another option could be for them to
decline jurisdiction in cases that do have a trade component (and therefore a WTO
claim can technically be made) but are actually part of a broader dispute. Given the
Appellate Body's decision in Mexico - Soft Drinks, this will be difficult for trade-
restrictive countermeasures taken in response to a violation of a normal
international obligation. However, it is submitted here that this case does not
exclude the possibility for the WTO judiciary to decide to decline jurisdiction when
trade-restrictive countermeasures are concerned, taken in response to serious
violations of a peremptory norm.

The solutions that were discussed in this chapter, however, only seem to be
necessary i f a conflict between the right of States to impose import bans in response
to  large-scale violations of jits cogens under general international law, on the one
hand, and WTO law, on the other, cannot be avoided by means of interpretation.
When this can be done, there is no need to directly apply general international law
as an autonomous source. The next chapter will focus on such conflict avoidance.
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CONFLICT AvOIDANCE THROUGH
GATT ExcEPTION CLAUSES

1 INTRODUCTION

In the preceding chapters  it was shown  that  the  WTO j udiciary  at some point  may
be confronted with a defence based on general international law against a violation
claim. Obviously, such a defence may go together with an invocation of any of the
exception clauses in the GA'IT. In the previous chapter, it was pointed out that,
because WTO law cannot modify the legal consequences of large-scale violations
of a peremptory norm of international law, WTO law should be disapplied (and
non-WTO law applied) in case of a conflict. Such conflicts, however, can be
avoided by means of interpretation. In the words of the ILC working group on the
fragmentation of international law, 'legal reasoning will either have to seek to
harmonize the apparently conflicting standards through interpretation or, if that
seems implausible, to establish definite relationships of priority between them'. 1

Therefore, it is necessary to examine whether GATT exception clauses which
relieve WTO Members from their substantive GATT obligations are flexible
enough to avoid a conflict.2 Do they reflect general international law? Only if such
conflict avoidance is not feasible, priority should be given to one of the conflicting
norms pursuant to the conflict rules of international law. Thus, only if the outcome
of a dispute settlement procedure would be that a ban against a WTO Member
where basic workers' rights are structurally violated cannot be justified by any of
the exceptions in the GAIT, a conflict in the applicable law will arise. In the
previous chapter, it was shown that, in such an event, general international law on
countermeasures should be directly applied (and WTO law disapplied) or the WTO
judiciary should decline jurisdiction. Thus, the focus in the present chapter will
mainly be on the GAIT exceptions of Articles XX and XXI with a view to conflict

'

Report of the Study Group of the International Law Commissi on, Fragmentation of International  Law:
Difficulties Arising  from the Diversification and Expansion of International Law, A/CN.4/L.682,13
April 2006, paragraph 36.
- In Chapter IV, it was shown that it is impossible for States to contract out of the rules on
countermeasures in response to a serious breach of a peremptory norm. For that reason, the focus of the
present chapter   is   on the interpretation    of   G ATT exception clauses    as a reflection of general
international law on countermeasures.
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avoidance. These two provisions contain open-textured legal terms. For that reason,
it seems difficult  to say beforehand which measures  may be justified by these
exceptions and which may not. Nevertheless, in order to find out what the obstacles
for conflict-avoidance may be, it will be attempted in the present chapter to describe
the requirements that will have to be met in order to successfully invoke one of
these particular exceptions. This requires an examination of how the WTO judiciary
has interpreted them in earlier cases. But first the presumption against conflict in
international law, which is at the basis of this chapter, will be elaborated upon.

2 THE PRESUMPTION AGAINST CONFLICT

If the international legal order should be conceived as one in which States create
law with a unified legal will, like Pauwelyn argues, then new norms should be seen
as building upon pre-existing ones.3 New treaty norms such as WTO law must thus
be perceived as building upon general international law. As we have seen in
Chapter IV, this process may (to a certain extent)4 be limited by the contractual
freedom of States. Thus, if new law does not 'contract out' of pre-existing law (i.e.,
is intended to change pre-existing law), the former should be applied in conformity
with the latter unless the occurrence of a conflict in the applicable law can be
proven. In the latter case, the conflict will have to be solved by applying the priority
rules in international law.

The assumption that new law is in principle consistent with earlier law is
commonly referred to as the presumption against conflict in international law.
Pursuant to this presumption, there is no conflict (i.e., new law is in conformity
with pre-existing law and both norms continue to apply) until the party that claims
there is has proven it. When there is sufficient proof for this, the conflict must be
resolved by applying the priority rules as was described in the previous chapter. To
illustrate, Pauwelyn claims that, when two States rely on two different norms, one
on customary international law (e.g., customary international law on
countermeasures) and the other on a treaty norm (e.g., WTO law), the one that
relies on the treaty norm should prove that there is a conflict and that the treaty

3  J pauwelyn, Conflict of Norms in Public international Law (Cambridge University Press, Cambridge
2003), 240. See also: PJ Sands, 'Treaty, Custom and the Cross-Fertilization of International Law'
( 1998)   85 Yale Human Rights & Development Law Journal, 89-90. Sands compares international
instruments adopted  in the 1950s and 1960s  with more recent treaties and concludes  that the inclusion
of cross-references in treaties have become a common practice. This suggests that States attempt to
create international law with a unified legal will. Contra: J Neumann, Die Koordination des WTO-
Rechts mit anderen vdlkerrechtlichen Ordnungen. Konflikte des materiellen Rechts und Konkurrenzen
der Streitbeilegung (Duncker & Humblot, Berlin 2002). If the opposite view is taken, as Neumann
does, then rules of general international law would be independent from WTO law and consequently, it
would not make sense to look at (pre-existing) general international law in the interpretation of WTO
law.
4 It was argued in the preceding chapter that States cannot contract out of certain parts of general
international law such as the pacta sunt servanda principle or the legal consequences of large-scale
violations of a peremptory norm.
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norm prevails (because it is the lex posterior and/or lex specialis or on the basis of a
conflict clause in the treaty): When a conflict can be proven, the State relying on
general international law could argue that the newer norm should not prevail
because it cannot be seen as the lex posterior and/or lex specialis and that there is
no conflict rule in favour of this assumption. When the State relying on the treaty
norm cannot prove the existence of a conflict, then both norms continue to apply.
For present purposes, this means that, if an exporting State that challenges an
import ban - and thus relies on WTO law - cannot prove that there is a conflict,
both norms continue to apply. WTO law will only prevail if it can be proven on the
basis of one of the conflict rules, which were described in the previous chapter. Yet,
as was argued, WTO law cannot be seen as contracting out the rules concerning the
legal consequences of large-scale breaches of a peremptory norm. As a result, the
conflict should be avoided by harmonious interpretation or, if this is not feasible,
general international law should prevail.

Two norms which would otherwise be in conflict can only continue to apply by
a harmonious interpretation which avoids conflict between the norms. Here, Article
31:3(c) of the Vienna Convention on the Law of the Treaties (VCLT) may be of
particular relevance. It stems from Article 2(3) of the DSU that, in the interpretation
of WTO law, the WTO judiciary is bound by customary rules of interpretation as
stipulated in the VCLT: Crucially, one of these interpretation rules, namely, Article
31:3(c) of the VCLT, provides that 'any relevant rules of international law
applicable in the relations between the parties' must be taken into account in the
interpretation of treaties.7 Taking into account other law in the interpretation of
WTO law, which will be dealt with in the present chapter, should be distinguished
from applying WTO law together with other law, which was elaborated on in the
previous chapter (fall back on general international law).8

For the interpretation of WTO law together with other law, the EC - Hormones
case as well as the Oil Pla(forms case of the ICJ may serve as examples. In EC -
Hormones, the Appellate Body held that the precautionary principle of international
law was reflected in the SPS Agreement: In the Oil Pla(forms case, the ICJ applied

5
pauwelyn, Conflict of Norms  in Public International Lkiw, 244.

6  ACCording to Article  31(1)  of the Vienna Convention,  ' [a] treaty shall be interpreted  in good faith  in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose.'

In US - Gasoline, the Appellate Body held that one of the customary rules of interpretation is Article
31  of  the VCLT. Appellate Body Report WT/DS2/AB/R, United States - Standards for Refonnulated
and  Conventional Gasoline,29 April 1996,17.
s pauwelyn, Conflict of Norms  in  Public International Law, 204.
9  Appellate Body Report WT 11)526/ABIR,  European  Communities  - Measures Concerning Meat and
Meat Products, 16 January 1998, paragraph 124. Note that the Panel in EC - Biotech Products did not
rule on the legal status of the precautionary principle because there is no authoritative decision of an
international court or tribunal on that issue nor can doctrine support the conclusion that it is customary
international law. Panel Report WT/DS291/4 European Communities - Measures Afecting the
Approval and  Marketing  of Biotech Products, 29  September  2006,  parapaph 1 .88.
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general international law to give content to the open-textured security exception
(Article XX) of a commercial treaty between the US and Iran. As the ICJ held,

when Article XX, paragraph  1  (d), is invoked to justify actions involving the use of
armed force, allegedly in self-defence, the interpretation and application of that
Article will necessarily entail an assessment of the conditions of legitimate self-

I0defence under international law.

It continued:

The Court cannot accept that Article XX, paragraph 1 (d), of the 1955 Treaty was
intended to operate wholly independently of the relevant rules of international law on
the use of force, so as to be capable of being successfully invoked, even in the
limited context of a claim for breach of the Treaty, in relation to an unlawful use of
force. The application of the relevant rules of international law relating to this
question thus forms an integral part of the task of interpretation entrusted to the Court
by Article XXI, paragraph 2, of the 1955 Treaty."

Article 31:3(c) of the VCLT has been subject of much discussion among legal
scholars. More specifically, the focus is on the question of whether only agreements
concluded among all GATT parties are relevant rules to be taken into account in the
interpretation of the GAIT or that agreements between parties to a particular
dispute are meant. 12 The Panel  in EC - Biotech Products seems to suggest that only
those rules that are binding on all WTO Members can be taken into account:

[T]he fact that Article 31(3)(c) mandates consideration of other applicable rules of
international law, and that such consideration may prompt a treaty interpreter to
adopt one interpretation rather than another, we think it makes sense to interpret
Article 31(3)(c) as requiring consideration of those rules of international law which
are applicable in the relations between all parties to the treaty which is being
interpreted. Requiring that a treaty be interpreted in the light of other rules of
international law which bind the States parties to the treaty ensures or enhances the
consistency of the rules of international law applicable to these States and thus

13contributes to avoiding conflicts between the relevant rules.

It has been argued that this reasoning seems to be in line with the underlying idea of
Article 31(3)(c): using an agreement between two Members to interpret a WTO
agreement and thus to find the common intentions of 152 Members seems

I 0
ICJ, Oi/ Platforms (Islamic Republic of Iran v. United States of America), ICJ Reports 2003, 161,

 aragraph 40.
Ibid., paragraph 41.

12 A Mattoo and PC Mavroidis, 'Trade, Environment and the WTO: The Dispute Settlement Practice
Relating to Art. XX of the GATT'  in EU Petersmann (ed) International Trade Inw and the GATT/WTO
Dispute Settlement System (Kluwer, Amsterdam 1997), 332-333.
I 3 Panel Report WIT/DS291/4 European Communities - Measures Affecting the Approval and
Marketing ofBiotech Products, 29 September 2006, paragraph  1.145.
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erroneous.14 On the other hand, this would mean that, i f two WTO Members decide
to modify their WTO obligations inter se, this modification cannot be applied in the
interpretation of WTO law in a dispute between these two parties. Obviously, from
the perspective of international law-making, this stance is problematic. However,
the option to avoid this conclusion is to directly apply the inter se modification

agreement as an autonomous source. This process of directly applying non-WTO
law was described in the previous chapter. For present purposes, this discussion is
less relevant: all WTO Members are bound to the customary international law on
countermeasures. Consequently, regardless of one's view on the meaning of Article
31(3)(c), these rules must be taken into account in the interpretation of WTO law
when a conflict is to be avoided.

The presumption against conflict has also been referred to in a number of WTO
cases. The Panel in Turkey  -  Textiles, for instance, in examining the relationship
between Article XXIV of the GATT, on the one hand, and Articles XI and XIII of
the GATT and Article 2.4 of the Agreement on Textiles and Clothing (ATC), on the
other, held that '[i]n view of the presumption against conflicts, as recognized by
Panels and the Appellate Body, we bear in mind that, to the extent possible, any
interpretation of these provisions that would lead to a conflict between them should
be avoided'.15 Although the presumption against conflict is of great relevance for
the interplay of WTO norms because the WTO agreements are part of a 'single
undertaking',16 there is no reason to assume that it is of no relevance to the interplay
of WTO law with non-WTO law.

Summarising, the pivotal question is whether an import ban that is
presumptively GATT-illegal, but in conformity with non-WTO law, can be justified
by one of the GATT exception clauses. The most obvious means of avoiding
conflicts is by bringing measures which are consistent with the general international
rules on countermeasures, but which violate substantive GATT provisions, under
the existing GA'IT exception clauses such as Articles XX or XXI. This raises the
question of whether these WTO exception clauses allow such a legal reasoning.

14 Pauwelyn.  Conflict  of  Nor,ns  in  Public  International   Lnw, 157 -264.
15 Panel Report WT/DS34/R, Turkey - Restrictions on Imports of Textile and Clothing Products, 31
May 1999, paragraph 9.95; Panel Report WT/DS54/R, Indonesia - Cenain Measures Affecting the
Automobile Industry,2 July  1998, paragraph  14.28.
16 Because the WTO agreements are seen as a 'single undertaking', WTO obligations are considered to be
cumulative and therefore the presumption against conflict is of great relevance. See Panel Report
WTIDS3414  Turkey  -  Restrictions  on  Imports  of Textile  and  Clothing  Products, 31  May  1999,
paragraph 9.92. Marceau demonstrates that the term 'single undertaking' has a dual meaning. It contains
the concept of the 'single political undertaking', which means that in WTO negotiations 'nothing is agreed
until everything is agreed' and it contains the concept of the 'single legal undertaking', which means that
the WTO agreements should be seen as one single treaty. Obviously, for present purposes, the latter is
what is meant. See: G Marceau, 'WTO Dispute Settlement and Human Rights' (2002) 13 EJIL 753, 772.
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3 JUSTIFICATION UNDER ARTICLE XX OFTHE GATT

The general exceptions of Article XX of the GATT may justify trade restrictions
that are in violation of the GATI: 7 For that reason, many scholars find this
provision suitable for solving potential conflicts between international trade law and
other international  law: 8 According  to the Appellate  Body  in  US - Gasoline,  the
Article XX analysis is two-tiered:

In order that the justifying protection of Article XX may be extended to it, the measure
at issue must not only come under one or another of the particular exceptions -
paragraphs (a) to (j) - listed under Article XX; it must also satisfy the requirements
imposed by the opening clauses of Article XX. The analysis is, in other words, two-
tiered: first provisional justification by reason of characterization of the measure under

17 It  reads: ' Subject  to the requirement  that such measures  are not applied  in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be
construed to prevent the adoption or enforcement by any contracting party of measures:

(a)      necessary to protect public morals;
(b)       necessary to protect human, animal or plant life or health;
(c)         relating to the importations or exportations of gold or silver;
(d)      necessary to secure compliance with laws or regulations which are not inconsistent with
the provisions of this Agreement, including those relating to customs enforcement, the
enforcement of monopolies operated under paragraph 4 of Article Il and Article XVII, the
protection of patents, trade marks and copyrights, and the prevention of deceptive practices;
(e)          relating to the products of prison labour;
(/)         imposed for the protection of national treasures of artistic, historic or archaeological value,
(g)      relating to the conservation of exhaustible natural resources if such measures are made
effective in conjunction with restrictions on domestic production or consumption;
( h)               undertaken in pursuance of obligations under any intergovernmental commodity
agreement which conforms to criteria submitted to the CONTRACTING PARTIES and not
disapproved by them or which is itself so submitted and not so disapproved;
(i) involving restrictions on exports of domestic materials necessary to ensure essential
quantities of such materials to a domestic processing industry during periods when the domestic
price of such materials is held below the world price as part of a governmental stabilization plan;
Provided that such restrictions shall not operate to increase the exports of or the protection
afforded to such domestic industry, and shall not depart from the provisions of this Agreement
relating to non-discrimination;
0)      essential to the acquisition or distribution of products in general or local short supply;
Provided that any such measures shall be consistent with the principle that all contracting parties
are entitled to an equitable share of the international supply of such products, and that any such
measures, which are inconsistent with the other provisions of the Agreement shall be discontinued
as soon as the conditions giving rise to them have ceased to exist. The CONTRACTING
PARTIES shall review the need  for this sub-paragraph not  later than 30 June  1960.'

18 R Howse and M Mutua, 'Protecting Human Rights in a Global Economy. Challenges for the World
Trade Organization' (2000) <http://www.ichrdd.ca/english/commdoc/publications/globalization/
wtoRightsGlob.html> (16 January 2006); Marceau, 'WTO Dispute Settlement and Human Rights',  791;
C Barry and S Reddy, 'International Trade and Labor Standards: A Proposal for Linkage' (2006) 39
Cornell International Law Journal 545, 613-614.
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XX (...); second, further appraisal of the same measure under the introductory clauses
of Article XX. t9

When the Panel in US - Shrimp first analyzed the measure at stake under the
Chapeau (the introductory paragraph of the provision) rather than under one of the
paragraphs (a) to (j), the Appellate Body reversed the Panel's decision.20 So
reversing the sequence of steps is not allowed. For that reason, the paragraphs of
Article XX, which may be invoked to justify trade restrictions in response to basic
workers' rights violations in the exporting country, will first briefly be discussed
before turning to the Chapeau of this provision. It should nevertheless be stressed
from the outset that is seems impossible, without a factual context, to tell which
measures may be justified by Article XX and which may not. In the words of the
Appellate Body,

[t]he relationship between the affirmative commitments set out in, e. g., Articles I, III
and XI, and the policies and interests embodied in the 'General Exceptions' listed in
Article XX, can be given meaning within the framework of the General Agreement and
its object and purpose by a treaty interpreter only on a case-to-case basis, by careful
scrutiny of the factual and legal context in a given dispute, without disregarding the
words actually used by the WTO Members themselves to express their intent and

2I

purpose.

Yet, in the following sections, the justification by Article XX of the GATT of total
import bans in response to large-scale breaches of a fundamental workers' right will
be examined from a conflict-avoidance perspective. In other words, an attempt will
be made to analyse which particular exception clause may be invoked and what the
difficulties may be that the WTO judiciary as a 'conflict avoider' may encounter in
its analysis under each of the relevant exceptions under Article XX. Subsequently,
Article XXI will be subjected to a similar examination.

Before this analysis can be made, two other issues need to be resolved. They
concern the question of whether Article XX can justify the type of measures that
coerce the exporting country to change its domestic policies (a government policy
trade restriction such as the US Marine Mammal Protection Act) and, secondly, of
whether Article XX covers measures taken by the importing country that attempt to
protect a societal value in the exporting country (i.e., extraterritorial measures).

The first issue was dealt with in the US - Shrimp case. After the Panel had
decided that conditioning market access upon the adoption of a particular policy by

19

Appellate Body Report WT/DS2/AB/R, United States - Standards for Reformulated and
Conventional Gasoline,29 April 1996,22.
2()

Appellate Body Report WT/DS58/AB/R, United States - Import Prohibition of Certain Shrimp and
Shrimp Products, 12 October 1998, paragraph 119.
.1 Appellate Body Report TNT/DS2/AB/R, United   States   -   Standards   for   Reformulated   and
Conventional Gasoline, 29 April  1996,18.
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the exporting State could threaten the security and predictability of the multilateral
trading system,22 the Appellate Body reversed this decision:

It appears to us, however, that conditioning access to a Member's domestic market on
whether exporting Members comply with, or adopt, a policy or policies unilaterally
prescribed by the importing Member may, to some degree, be a common aspect of
measures falling within the scope of one or another of the exceptions (a) to (j) of
Article XX. Paragraphs (a) to (j) comprise measures that are recognized as exceptions
to   substanti ve obligations established   i n   the   GAIT 1994, because the domestic
poliaes embodied in such measures have been recognized as important and
legitimate in character. It is not necessary to assume that requiring from exporting
countries compliance with, or adoption of, certain policies (although covered in
principle by one or another of the exceptions) prescribed by the importing country.
renders a measure a priori incapable of justification under Article XX. Such an
interpretation renders most, if not all, of the specific exceptions of Article XX inutile,

23
a result abhorrent to the principles of interpretation we are bound to apply.

Government policy Process and Production Method regulations can thus be justified
under Article XX. The second issue that needs to be discussed here is more
complicated. It has been argued that the exceptions of Article XX may only be
invoked to justify measures aimed to protect societal values in the importing State
rather than those in the exporting country.24 This is the result of the GATT US -
Tuna l and Il cases in which the decision was made that Article XX(b) cannot
justify measures that attempt to protect public health and the environment in the

25

exporting country.
In light of these considerations, 'outwardly directed' trade measures as opposed

to 'inwardly directed' trade measures can be distinguished.26 If the latter type of
measures is concerned, a State adopts trade measures in order to protect societal
values within its own jurisdiction. A State, for instance, may want to restrict the
import of asbestos products in order to protect the public health within its own
territory. Obviously, it is the most common form of trade measures for the
protection of human rights. since States are primarily obliged to respect, protect,

22 Panel Report WT f'DSSBER.  US -  Impon  Prohibition  of Certain  Shrimp und  Shrimp  Products,  15 May
1995, paragraph 7.45.
l1-   Appellate Body Report WTIDS55/ABIR, US - hnpon Prohibition of Cenain Shrimp and Shrimp
Products, 12 October 1998, paragraph   1 2 1.
24 On this issue, see: SH Cleveland, 'Human Rights Sanctions and International Trade: A Theory of
Compatibility'(2002) 5 JIEL 133, 158-161: B Jansen and M Lugard, 'Some Considerations on Trade
Barriers Erected for Non-Economic Reasons and WTO Obligations' (1999) 2 JIEL 530,532.
25 GATT Panel Report DS21/R,  US  -  Restric'tions on /mpons  of Tuna, 3 September 1991, paragraph
5.27-5.18; GA'IT Panel Report DS29/R, US - Restrictions on Imports of Tuna, 16 June  1994, paragraph
5.26.
26 S  Charnovitz, 'The Moral Exception in Trade Policy'  ( 1998) 38 Virginia Journal of International
Law 689
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and fulfil human rights obligations within their own jurisdiction.27 These types of
measures are covered by Article XX of the GATT. As was already touched upon
above, the US - Tuna cases seem to suggest, however, that Article XX does not

allow States to adopt outwardly directed trade measures (e.g., measures to protect
the public health in the exporting country). In US - Shrimp, a case in which the US
sought to protect turtles that lived outside its jurisdiction, this issue was taken up by
the Appellate Body. Although the Appellate Body explicitly held that it did not
decide whether there was an implied jurisdictional limitation in Article XX(g) of
the GATT, the fact that turtles sometimes migrate to waters subject to the
jurisdiction of the US was considered to establish a 'sufficient nexus' between the
US and the turtles it sought to protect. 28

Furthermore, some commentators have quoted a passage from the EC - Tariff
Preferences case to support the view that Article XX contains a jurisdictional
limitation.2' In this case the EC's tariff preferences arrangement made to combat
drug production and trafficking was challenged. Only twelve countries benefited
from this special arrangement: they were given duty-free access to the EC's market,
unlike other developing countries, that as a result suffered from the preferences that
the twelve beneficiaries were granted. For that reason, India wanted these
preferences to be extended to India, although it is not the source of the drug
problem in the EC. The EC claimed that it had made these arrangements to protect
public health in the EC and that this discrimination in granting tariff preferences
was thus allowed under Article XX(b) of the GA'IT, however. The Panel in that
case decided that

the policy reflected in the Drug Arrangements is not one designed for the purpose of
protecting human life or health in the European Communities and, therefore, the
Drug Arrangements are not a measure for the purpose of protecting human life or
health under Article XX(b) of GAIT 1994.10

Although this passage seems to suggest that in fact a jurisdictional limitation in
Article XX(b) exists, a closer look at the case shows that this is not what is meant.
Essentially the phrase 'in the European Communities' is only part of the passage
quoted above because this was the declared objective of the measures; it sought to
protect human life or health in the EC rather than the public health in the drugs

producing countries.

27 See: H Shue, Basic Right: Subsistence, Ajlluence. and U.S. Foreign Policy (Princeton University
Press, Princeton, N.J. 1980); A Eide, The Right     to     Adequate      Food     as     a     Human     Right

(E/CN.4/Sub.2/1987/23, 1987); P Alston and K Tomasevski (eds), The Right to Food (International

Studies in Human Rights Martinus Nijhoff Utrecht 1984).
28

Appellate Body Report WTfi)555/ABIR, United States -  Import Prohibition of Certain Shrimp and
Shrimp Products, 12 October 1998, paragraph  133.
29

P Van den Bossche, N Schrijver and G Faber, Unilateral Measures Addressing Non-Trade Concerns
(The Ministry of Foreign Affairs of the Netherlands, The Hague 2007), 95.
30 Panel   Report   WT/DS246/R,    European   Communities   -    Conditions   for   the    Granting    of   Tariff
Preferences to Developing Countries. 1 December 2003, paragraph 7.210 (emphasis added).
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When an exception under Article XX of the GA'IT is invoked, a Panel should
first determine whether the objective of the challenged measure (to combat the drug
problem in the EC) falls within the scope of one of the paragraphs of that provision
(the protection of public health). This requires an examination of whether a measure
is designed to achieve the stated objective. Thus, in examining whether the measure
led to the protection of human life or health under Article XX(b) the Panel decided
that it was difficult to see how the way the Drug Arrangements were designed - and
thus the system of tariff preferences - contributed to the protection of public health
in the EC:

Even assuming that market access is an important component of the international
strategy to combat the drug problem, there was no evidence presented before the
Panel to suggest that providing improved market access is aimed at protecting human
life or health in drug importing countries. Rather, all the relevant international
conventions and resolutions suggest that alternative development, including
improved market access, is aimed at helping the countries seriously affected by drug
production and trafficking to move to sustainable development alternatives. 31

In other words, the only thing the Panel decided was that there was no clear
relationship between the type of measure taken (tariff preferences) and the declared
objective to protect public health in the EC and therefore the measure could not fall
under Article XX(b). This does not necessarily exclude, however, that trade-
restrictive measures may exist that are considered to be an appropriate means to
protect public health in the exporting country.

Primarily based on the US - Shrimp case, it is therefore often claimed that
Article XX may be applied only if a 'sufficient nexus' exists between the societal
value that needs protection and the territory of the State taking the measure. It has
been   argued  that   such a nexus definitel y exists   when a measure that attempts  to
protect a global or transboundary environmental problem is concerned but that it
does not exist when a measure is concerned that attempts to affect a purely
domestic situation in the country of production such as a measure concerning
minimum labour rights. 32

Three remarks must be made here. First of all, it is still uncertain whether there
is in fact an implicit territorial limitation in Article XX of the GAIT. To date, it has
never explicitly been said by the WTO judiciary that Article XX contains such a

33jurisdictional limitation.    It may well be that it will decide in future cases that such
a limitation does not exist at all. Secondly, it was argued in previous chapters that
only trade-restrictive countermeasures to protect labour rights which have acquired
the status of norms juris cogentis can be adopted under general international law.
As we have seen, the violation of such norms is in fact a global problem and
therefore all States have an interest in bringing this situation to an end. Arguably,

11

Ibid.,paragraph 7.207 (emphasis added).
'1 Van den Bossche and others, Unilateral Measures Addressing Non-Trade Concerns,290.
33 The US - Tuna Reports, however, suggest there is such a territorial limitation.
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this may be the 'sufficient nexus' needed to invoke Article XX in such cases.34 In
this light, it is interesting to see that Sands observes that, in the US - Tuna case, the

Panel was not asked to construe Article XX of the GAIT in the context of other
relevant rules of international law pursuant to Article 31:3(c) of the Vienna
Convention, the reason being that no customary or treaty rules existed which
permitted the US to adopt such an extraterritorial measure.35 Of course this may be
different when a structural violation of a peremptory norm of international by the
exporting WTO Member is concerned. As was shown in Chapter II, such a situation
may entitle importing States under general international law to impose
countermeasures, including import bans, against an exporting State. It seems that
this would be the relevant law that has to be taken into account in the interpretation
of Article XX of the GATT pursuant to Article 31:3(c) of the Vienna Convention.

Thirdly, it is worth stressing that, in practice, it will be not always be easy to
determine whether an import ban should really be seen as outwardly or inwardly
directed or both. Surely, any ban on products which are not dangerous for
consumers but of which the production process is dangerous for the workers should
be seen as outwardly directed if adopted for public health reasons. However, a
measure that bans asbestos products, for instance, may be an attempt to protect the
consumers in the importing State as well as workers in the exporting State who
make the products.

Looking at the ordinary meaning of the terms of paragraphs (a) to (j) of Article
XX of the GAIT, it appears that the exceptions which may possibly be invoked for
present purposes are the following: (a) necessary to protect public morals;
(b) necessary to protect human, animal, or plant life or health; (d) necessary to
secure compliance with laws or regulations which are not inconsistent with the
provisions of the GATI'; or (e) relating to the products of prison labour. Each of
these relevant paragraphs will be examined in the next sections to find out if they
are potentially broad enough to cover trade-restricting measures in response to
serious violations of the norms set out in Chapter III. Subsequently, the
requirements of the Chapeau of Article XX of the GA'IT will be discussed.

3.1 (a) Necessary to Protect Public Morals

3.1.1 Public Morals

Paragraph (a) covers measures 'necessary to protect public morals'. According to
some scholars, the moral exception is clearly broad enough to at least justify import
bans in response to violations of fundamental human rights in the production
processes in the exporting country.36 The Panel in US - Gambling acknowledged,

14 See Cleveland, 'Human Rights Sanctions and International Trade: A Theory of Compatibility',  160.
35

Sands, 'Treaty, Custom and the Cross-Fertilization of International Law',  92.
36 K Nadakavukaren Schefer, 'Stopping Trade in Conflict Diamon(Is: Exploring the Trade and Human
Rights Interface with the WTO Waiver for the Kimberley Process' in T Cottier, J Pauwelyn and E

179



Chapter V

and the Appellate Body confirmed, that 'Members should be given some scope to
define and apply for themselves the concepts of "public morals" and "public order"

,37in their respective territories, according to their own systems and scales of values.
In that same decision, the Panel derived the meaning of the concept of 'public

morals' from a dictionary. According to the Panel the term 'morals' relates to
'standards of right and wrong conduct'.38 The term 'public' is defined as: 'Of or
pertaining to the peo le as a whole; belonging to, affecting, or concerning the
community or nation.   9 Due to the vagueness of the dictionary meaning, some have
claimed that interpretation through the ordinary meaning of the terms could turn it
into a blanket clause.40 In other words, the terms seem broad enough to include
almost any ban. As Marwell observes,

[a]mongst 148 WTO Member States, "public morals" could mean anything from
religious views on drinking alcohol or eating certain foods to cultural attitudes
toward pornography, free expression, human rights, labor norms, women's rights, or
general cultural judgments about education or social welfare. What one society
defines as public morals may have little relevance for another, at least outside a
certain core of religious or cultural traditions. 4I

Not surprisingly, a great number of legal scholars have argued that importing
products from a country where violations of fundamental labour rights take place is
immoral and, consequently, bans taken in response can be justified by the moral
exception: Feddersen, for instance, claims that Article XX(a) of the GATT can

42remedy the absence of a social clause in the GA'IT.

Burgi Bonanomi (eds) Human Rights and International Trade (Oxford  Uni versity  Press,  Oxford  2005),
429.

31 Panel Report Wrf[)5285/R. United States - Measures Affecting the Cross-Border Supply of
Gambling and Betting Sen,ices, 10 November 2004, paragraph 6.461. The case dealt with the public
morals and public order exception under the General Agreement on Trade in Services (GATS). Because
the Appellate Body held that decisions under Article XX of the GATT were relevant for the analysis
under the public morals exception of the GATS, it is submitted here that the definition of public morals
under the GATS is also relevant  for the meaning of public morals under  XX(a)  of the G ATT. Appellate
Body Report WT/DS285/ABIR, United States - Measures Affecting the Cross-Border Supply of
Gambling and Betting  Services, 7  Apri\ 1005, paragraph 191.
38 Ibid., paragraph 6.465.
39 Ibid., paragraph 6.463.
40 See: CT Feddersen, 'Focusing on Substantive Law in International Economic Relations: The Public
Morals of GATT's Article XX(a) and "Conventional" Rules of Interpretation' (1998) 7 Minnesota
Journal of Global Trade 75, 105-106.
4I JC Marwell, 'Trade and Morality: The WTO Public Morals Exception after Gambling' (2006) 81
New York University Law Review 802, 815.
42 Feddersen, 'Focusing on Substantive Law in International Economic Relations: The Public Morals of
GATT's Article XX(a) and "Conventional" Rules of Interpretation', 97. See also: Charnovitz, 'The
Moral Exception in Trade Policy' ; R Howse, 'The World Trade Organization and the Protection of
Workers' Rights' (1999) 3 Journal of Small and Emerging Business Law 131, 142-145; Marceau,
'WTO Dispute Settlement and Human Rights', 790.
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The Panel in US - Gambling attempted to answer the question of whether
restrictions on gambling could fall within the concept of public morals by looking
at the practice of other countries first.43 The Panel's examination revealed that the
Philippines and Israel also relied on public moral grounds to justify restrictions on
gambling. This comparative view shows that international consensus on values may
assist to find out whether a restriction does fall within the public morals exception.
Arguably, ILO fundamental labour rights Conventions may also serve as a basis to
determine such values. It should be stressed, however, that the lack of comparable
practice in other countries does not mean that the restriction cannot be justified on
public moral gr unds, nor would the existence of practice in other countries be the
decisive factor: accepting this would mean that a State can impose an import ban
on public moral grounds even if the practice underlying the ban is not considered
immoral. In such a case, the Netherlands could, for instance, ban non-kosher meat
because Israel bans such meat on public moral grounds and not because Dutch
people would considerer the consumption of non-kosher meat immoral. Secondly,
the Panel in US - Gambling found that the US measures were designed to protect
public morals because this was evidenced by r forts of the House of
Representative, hearings, and congressional statements.   On this basis, it has been
suggested that 'national laws in light of their legislative history, their application by
the judiciary, and publications by legal scholars' are evidence to determine whether

46a measure is taken on public moral grounds.
Thus, if a country adopts an import ban in response to violations of fundamental

rights, such as the US ban against products from Myanmar, an examination will
have to be made whether the import of products from Myanmar go against public
morals in the US. There should be enough evidence to show that the practices in
Myanmar are considered immoral in the US. Additional support may be found in
the fact that other countries also have taken action against Myanmar and that the
ILO has recommended States to take action. Therefore, it can be safely concluded
that trade restrictions in response to serious violations of fundamental labour rights
can be taken on public moral grounds.

It should be stressed, however, that, although import bans taken in response to
labour rights violations may be designed to protect public morals, they will have to
be 'necessary' and will have to meet the requirements of the Chapeau of Article
XX of the GATT in order to be justified. It has been argued that a broad definition
of'public morals' would not cause difficulties and is even desirable as long as close

43 Pand Report WrIDS285/R, United States - Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, 10 November 2004, paragraph 6.471; Marceau, 'WTO Dispute
Settlement and Human Rights'.
44 NF Diebold, 'The Morals and Order Exceptions in WTO law: Balancing the Toothless Tiger and the
Undermining Mole'  (2008) 11 Journal of International Economic  Law 43, 21.
45 Panel Report 'NTIDS2851'4 United States - Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, 10 November 2004, paragraphs 6.481-6.487.
46 Diebold, 'The Morals and Order Exceptions in WTO Law: Balancing the Toothless Tiger and the
Undermining Mole', 23-24.
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scrutiny is applied under these two tests.47 The necessity test will be discussed in
the next section and the Chapeau will be discussed in section 3.5.

3.1.2 Necessary

Article XX(a) of the GATT covers measures necessary to protect public morals.
The phrase 'necessary to' can also be found in subparagraphs (b) and (d) of this
provision. The necessity test for these three paragraphs is exactly the same and
therefore case law concerning these different exception clauses will be referred to in

48the following paragraphs to make it clear what the necessity test entails.
In Korea - Beef, the Korean dual retail system for beef was challenged. Under

this system, department stores and supermarkets were required to use a separate
display for foreign beef, while other stores were required to choose to sell either
domestic or foreign beef. If they chose to sell foreign beef, they would have to
notify consumers. Korea argued that this system was in fact 'necessary' to secure
compliance with the Unfair Competition Act and was therefore justified by Article
XX(d):9 The Appellate Body held that a series of factors was relevant for an
examination to the necessity of a measure:50

We believe that, as used in the context of Article XX(d), the reach of the word
"necessary" is not limited to that which is "indispensable" or "of absolute necessity"
or "inevitable". Measures which are indispensable or of absolute necessity or
inevitable to secure compliance certainly fulfil the requirements of Article XX(d).
But other measures, too, may fall within the ambit of this exception.  As used in
Article XX(d), the term "necessary" refers, in our view, to a range of degrees of

44necessity. At one end of this continuum lies necessary" understood as
"indispensable"; at the other end, is "necessary" taken to mean as "making a
contribution to." We consider that a "necessary" measure is, in this continuum,
located significantly closer to the pole of "indispensable" than to the opposite pole of
simply "making a contribution to". (...)

It seems to us that a treaty interpreter assessing a measure claimed to be necessary to
secure compliance of a WTO-consistent law or regulation may, in appropriate cases,
take into account the relative importance of the common interests or values that the
law or regulation to be enforced is intended to protect. The more vital or important
those common interests or values are, the easier it would be to accept as "necessary"
a measure designed as an enforcement instrument. (...)

47 Marwell, 'Trade and Morality:  the WTO Public Morals Exception after Gambling',  806.
48

GATT Panel Report BISD 37 5/200, Thailand -  Restrictions  on  Importation of and  Internal  Taxes on
Cigarenes, adopted 7 November 1990, paragraph 74.
49

Panel Report WTIDS161/K Korea -  Measures Affecting  Imports of Fresh. Chilled and  Frozen  Beef,
31 July 2000, paragraph 647. The necessity test under paragraph (d) is identical to that under paragraph
(b).
50 Appellate Body Report WT/DS16IiABIR, Korea - Measures Ajfecting Imports of Fresh, Chilled and
Frozen  Beef, 11 December 2000, paragraphs 161-163 (original footnotes omitted).
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There are other aspects of the enforcement measure to be considered in evaluating
that measure as "necessary". One is the extent to which the measure contributes to
the realization of the end pursued, the securing of compliance with the law or
regulation at issue. The greater the contribution, the more easily a measure might be
considered to be "necessary". Another aspect is the extent to which the compliance
measure produces restrictive effects on international commerce, that is, in respect of
a measure inconsistent with Article III:4, restrictive effects on imported goods. A
measure with a relatively slight impact upon imported products might more easily be
considered as "necessary" than a measure with intense or broader restrictive effects.

Recently, the Appellate Body in Brazil - Retreaded Tyres held that

the Panel's conclusion that the Import Ban is necessary was the result of a process
involving, first, the examination of the contribution of the Import Ban to the
achievement of its objective against its trade restrictiveness in the light of the
interests at stake, and, secondly, the comparison of the possible alternatives,
including associated risks, with the Import Ban. The analytical process followed by
the  Panel is consistent  with the approach previously  defi ned  by the Appellate  Body.
The weighing and balancing is a holistic operation that involves putting all the
variables of the equation together and evaluating them in relation to each other after
having examined them individually, in order to reach an overall judgement.

51

With regard to the first test, the means-and-ends analysis, the Appellate Body stated
as follows:

Another key element of the analysis of the necessity of a measure under Article
XX(b) is the contribution it brings to the achievement of its objective. A contribution
exists when there is a genuine relationship of ends and means between the objective
pursued and the measure at issue. To be characterized as necessary, a measure does
not have to be indispensable. However, its contribution to the achievement of the
objective must be material, not merely marginal or insignificant, especially if the
measure at issue is as trade restrictive as an import ban. Thus, the contribution of the
measure has to be weighed against its trade restrictiveness, taking into account the
importance of the interests or the values underlying the objective pursued by it. As a
key component of a comprehensive policy aiming to reduce the risks arising from the
accumulation of waste tyres, the Import Ban produces such a material contribution to
the realization of its objective. Like the Panel, we consider that this contribution is
sufficient to conclude that the Import Ban is necessary, in the absence of reasonably
available alternatives. 52

Thus, an examination of whether a measure is necessary for the purpose of Article
XX starts with examining the means and ends in light of the relative importance of
the value protected by the challenged measure. It is clear that the ban on the import

51 Appellate  Body  Report  W[/DS332/ AB/R,   Brazil  -   Measures  Affecting   Imports  of  Retreaded  Tires,
3 December 2007, paragraph 182 (original footnotes omitted).
52 Ibid., paragraph 210.
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of products such as those containing asbestos, which are dangerous for consumers,
is of the highest importance.53 The relevant question then becomes if the aim of the
measure is considered important enough to allow a total ban. The Panel in US -
Gambling held:

[I]t is clear to us that the interests and values protected by the Wire Act, the Travel
Act (when read together with the relevant state laws) and the Illegal Gambling
Business Act (when read together with the relevant state laws) serve very important
societal interests that can be characterized as "vital and important in the highest
degree" in a similar way to the characterization of the protection of human life and
health against a life-threatening health risk by the Appellate Body in EC - Asbestos.54

In this light, it can be argued that an interpretation in conformity with general
international law requires that the goal of the ban, whether it is a means to
dissociate from the perpetrating government or a means to induce compliance,
should be seen as being of the highest importance. Yet, the importance of the
protection of certain values alone is not sufficient to establish that a measure is
'necessary'.55 Although the Appellate   Body has acknowledged   that a measure
should be more easily accepted as 'necessary' if the value it protects is of the

56highest importance, other requirements will have to be met. It concerns the trade-
restrictiveness of the measure and its contribution to the achievement of its aim in
light of the availability of alternatives. The Appellate Body in Korea - Beef held in
this regard that '[a] measure with a relatively slight impact on imported products
might more easily be considered as 'necessary' than a measure with intense or

, 57broader restrictive effects . This suggests that the standard of review becomes
stricter if the ban has more trade-restrictive effects. Evidently, it seems that a total
import ban is the 'heaviest "weapon" in a Member's armoury of trade measures'.58
However, as the Panel in Brazil - Retreaded Tyres decided, '[w]e do not exclude
(...)  that  there  may be circumstances in which a highly restrictive measure  is
necessary, if no other less restrictive alternative is reasonably available to the
Member concerned to achieve its objective'.59 Thus, the contribution of the measure
to the aim pursued plays a big role in determining whether a total import ban is

9 AppeHate Body Report WTIDS135/AB/R, EC - Measures A#ecting Asbestos and Asbestos
Containing Products, 12 March 2001, paragraph 172.54

Panel Report WT/DS285/K United States - Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, 10 November 2004, paragraph 6.492.
55 Panel Report, Brazil  -  Measures  Affecting   Imports  of  Retreaded Tyres, WT/DS332/R,  12 June 2007,
paragraph 7.210.

Appellate Body Report WT/DS135/AB/R, EC - Measures Affecting Asbestos and Asbestos
Containing Products, 12 March 2001, paragraph 172.
51  Appellate Body Report WTIDS161/ABIR,  Korea -  Measures AjIecting imports of Fresh,  Chilled and
Frozen Beef, 11 December 2000, paragraph 163
58   AppeUate  Body  Report  WT/DS58/ ABIR,   United  States  -   Import  Prohibition  of  Certain   Shrimp  and
Shrimp Products, 12 October 1998, paragraph 171; Panel Report WT/DS332/R, Brazil - Measures

A#ecting  Imports  of Retreaded Tyres,  12 June 1001, paragraph -1.114,
Ibid., paragraph 7.211.
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necessary: 'The greater the contribution, the more easily a measure might be
60considered  to be  'necessary'.      As  was  made clear in Brazil - Retreaded Tyres, the

contribution of the import ban to its goal should be material. It can be argued that a
total import ban materially contributes  to the objective  of the importing State' s wish
to dissociate itself from the perpetrating government of the exporting State.

The second part of the necessity analysis focuses on alternatives. As the
Appellate Body in Brazil - Retreaded Tyres held,

[i]f this [first] analysis yields a preliminary conclusion that the measure is necessary,
this result must be confirmed by comparing the measure with its possible
alternatives, which may be less trade restrictive while providing an equivalent
contribution to the achievement of the objective pursued. It rests upon the
complaining Member to identify possible alternatives to the measure at issue that the
responding Member could have taken. 6I

Thus, if the complaining Member can come up with an alternative that would
contribute equally to the aim of the challenged measure (the protection of public
morals, in this case), then the particular measure is not 'necessary' within the
meaning of Article XX(a).

The Appellate Body in EC - Asbestos made it clear that Members may
'determine the level of protection of health that they consider appropriate in a given
situation'.62 France,  in that particular  case, had determined  a high level of health
protection: 'By prohibiting all forms of amphibole asbestos, and by severely
restricting the use of chrysotile asbestos, the measure at issue is clearly designed

, 63and apt to achieve that level of health protection . Moreover, it argued that there
was no reasonably available alternative to the French import prohibition on all
amphibole asbestos products: 'In our view, France could not reasonably be
expected to employ any alternative measure  if that measure would involve  a
continuation of the very risk that the Decree seeks to "halt".,64

In Thailand - Cigarettes. the GA'IT Panel decided that there were alternatives
reasonably available that could achieve the health policy goals pursued by Thailand
and that were in conformity with the GATT.65 The GATT Panel referred to a
resolution of the World Health Organisation (WHO) as evidence that bans on
advertising could lead to reducing the quantity of cigarettes consumed and therefore
should be seen as a less GATT-inconsistent measure which is reasonably available

6{)

Appellate Body Report WT/DS161/ABIR, Korea - Measures Afecting Imports cd Fresh, Chilled and
Frozen Beef, 11 December 2000, paragraph 163.
61 Appellate Body Report WTfDS332/ABIR. Brazil - Measures Agecting Imports of Retreaded Tyres.
3 December 2007, paragraph  156.
62 Appellate Body Report WrIDS135/ABIR, EC - Measures Affecting Asbestos and Asbestos
Containing Products, 12 March 2001, paragraph  168.
63 Ibid.
64 Ibid., paragraph  174.
65

GATT Panel Report BISD 37S/200, Thailand - Restrictions on importation of and Internal Taxes on
Cigarettes, adopted 7 November 1990, paragraph 78.
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to Thailand.66 With regard to the Thai concerns about the quality of cigarettes, the
GATT Panel

noted that other countries had introduced strict, non-discriminatory labeling and
ingredient disclosure regulations which allowed governments to control, and the public
to be informed 0£ the content of cigarettes. A non-discriminatory regulation
implemented on a national treatment basis in accordance with Article III:4 requiring
complete disclosure of ingredients, coupled with a ban on unhealthy substances, would
be an alternative consistent with the General Agreement. lhe Panel considered that
Thailand could reasonably be expected to take such measures to address the
quality-related policy objectives it now pursues through an import ban on all cigarettes
whatever their ingredients.

67

In Korea - Beef, the Appellate Body also looked at other enforcement measures
adopted in similar circumstances to determine whether an alternative measure was
available.68 Moreover, it seems that alternatives which may impose an undue
burden on a Member are not 'reasonably available' measures for the purpose of
Article XX:

An alternative measure may be found not to be "reasonably available", however,
where it is merely theoretical in nature, for instance, where the responding Member is
not capable of taking it, or where the measure imposes an undue burden on that
Member, such as prohibitive costs or substantial technical difficulties.69

The foregoing shows that, in a case in which an import ban based on a serious
violation of a peremptory norm would be challenged, the claimant will have to
prove that a WTO-consistent alternative is available which would also achieve the
objectives of the measure (regarding the protection of public morals). The outcome
of this comparison should consequently be considered in light of the importance of
the value to be protected by the ban.7' In US - Ga,nbling, Antigua had not proposed
a reasonably available alternative measure and therefore the measure was
considered 'necessary'.71   It   is   thus of relevance whether a claimant proposes
alternatives which could achieve the same objective. A Member that wants to
challenge the Israeli ban on non-kosher meat, for instance, can argue that a
mandatory labelling scheme, which seems less trade restrictive, is a good alternative
to protect public morals. The opposite can also be argued, however: If the public
morals exception of paragraph (a) had been invoked to justify the US sanctions

64 Ibid., paragraph 78.
67 Ibid., paragraph 77.

68  Appellate Body Report WT/DS1611AB/R, Korea - Measures Affecting Imports of Fresh. Chilled and
Frozen Beef, 11 December 2000, paragraph  170.
69 Appellate Body Report WT/DS285IAB/R, United States - Measures Affecting the Cross-Border
Supply of Gambling and  Betting  Sen,ices, 1  April 1005, paragraph 308.
70 Ibid., paragraph 307.
7I

Ibid. , paragraph 326.
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against Ugancla, for instance, it seems that labelling requirements cannot achieve
the same goal (that is, dissociation from the Ugandan government). This suggests
that it should be possible, from a conflict-avoidance perspective, to argue that no
alternative measures are reasonably available instead of a total import ban based on
origin such as the ban on products from Myanmar. Given the Appellate Body's
view in Korea - Beef, the fact that the ILO has recommended States to take action
and the fact that other States have reacted in a similar way could serve as additional
evidence that the ban is 'necessary' within the terms of Article XX. In this view, the
'necessity' requirement could be applied by reference to general international law.

3.2 (b) Necessary to Protect Human, Animal, or Plant Life or Health

The second paragraph of Article XX may be invoked to justify measures 'necessary
to protect human, animal or plant life or health'. When paragraph (b) is invoked to
justify import bans in response to labour rights violations in the exporting country,
the measure should commonly be seen as outwardly directed, that is, to protect the
life or health of workers in the exporting State, since it seems unlikely that labour
rights violations in the exporting country would cause danger to the health or life of
consumers in the importing State. To date, all cases in which subparagraph (b) has
been invoked concerned inwardly directed trade measures. In Thailand - Cigarettes,
for instance, Thailand had restricted the import of cigarettes for public health
reasons. The GATT Panel in this case held:

In agreement with the parties to the dispute and the expert from the WHO, the Panel
accepted that smoking constituted a serious risk to human health and that consequently
measures desired to reduce the consumption of cigarettes fell within the scope of
Article XX(b). 2

When a French import ban on asbestos products was challenged, the Appellate Body
held that

all four of the scientific experts consulted by the Panel concurred that chrysotile
asbestos fibres, and chrysotile-cement products, constitute a risk to human health,
and the Panel's conclusions on this point are faithful to the views expressed by the
four scientists. In addition, the Panel noted that the carcinogenic nature of chrysotile
asbestos fibres has been acknowledged since 1977 by international bodies, such as
the International Agency for Research on Cancer and the World Health
Organization.

73

72

GATT Panel Report BISD 37S/200, Thailand - Restrictions on Importation of and Internal Taxes on
Cigarettes, adopted  on 7 November 1990, paragraph 73.
8 Appellate Body Report WTfDS1351ABIR, EC - Measures A#ecting Asbestos and Asbestos
Containing Products, 12 March 2001, paragraph 162.
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As was shown in Section 3, it is not clear yet to what extent Article XX would
allow States to adopt outwardly directed trade measures. If it was accepted that
Article XX(b) does not contain a jurisdictional limitation or that a 'sufficient nexus'
is present and if it can be proven that labour conditions in the exporting country
either cause severe health problems to employees or pose a risk to their lives, the
first requirement of this subparagraph would be met. In this light, it has been argued
that international reports can be evidence of the health risks for child workers: the
WHO as well as UNICEF and the ILO have acknowledged that there are severe
health risks for working children.74 The same can be said for forced labour. It may
be impossible, however, to prove that violations of other fundamental labour rights,
such as the right not to be discriminated against in employment on the basis of race,
causes damage to the health or li fe of workers.

Yet, it can be argued that import bans are not the best way to protect life or
health in the exporting State. A similar argument was used in EC - Tariff
Preferences: the Panel in this case had difficulties with seein  tariff preferences as
an appropriate means to protect public health in the EC. 5 Therefore, the EC
measure was not covered by Article XX(b). This suggests that import bans may not
be an appropriate means to protect public health in the exporting country unless
they are imposed against particular products that are made in hazardous
circumstances. However, in a situation such as in Myanmar, where large-scale
human rights violations occur, it can also be argued that trade restrictions are the
only option left; they are a means to induce the government to end the hazardous
situations.

Even if import bans are considered as an appropriate means to protect public
health in the exporting State, then the second hurdle of paragraph (b) is that a
measure must be 'necessary'. This is the same balancing test as the one that was
required under subparagraph (a). It is worth repeating here what the Appellate Body
decided in Brazil -  Retreaded Tyres:

Another key element of the analysis of the necessity of a measure under Article
XX(b) is the contribution it brings to the achievement of its objective. A contribution
exists when there is a genuine relationship of ends and means between the objective

76pursued and the measure at issue.

In the same paragraph, the Appellate Body went on to say that the contribution of
the measure needs to be material rather than marginal or insignificant. This is

7* MT Mitro, 'Outlawing the Trade in Child Labour Products: Why the GATT Article XX Health
Exception Authorizes Unilateral Sanctions'  (2002) 52 American University Law Review  1223,  1245.
75

Panel Report WT/DS246/R, European Communities - Conditions for the Granting of Tariff
Preferences  to  Developing  Countries,  1  December  2003,  paragraph 7 .209.
76

Appellate  Body  Report Wrf[)53321 AB<R,  Brazil  -   Measures  Affecting   Imports  of  Retreaded  Tyres,
3 December 2007, paragraph 210.

188



Conflict Avoidance through GATT Exception Clauses  I

especially the case if the measure has more trade restrictive effects.77 It is unclear
what 'material contribution' means. It has been argued that this requires a factual,
quantitative analysis.78 If this is how the requirement should be understood, it may
raise difficulties when examining import bans taken to protect health in the
exporting State: it will be hard to prove in such a case that an import ban would
materially contribute to health protection. However, in a situation such as in
Myanmar, where large-scale labour rights violations occur and alternatives are not
feasible, it can be argued that trade restrictions are the only option left.

3.3 (d) Necessary to Secure Compliance with Laws or Regulations which are
Not Inconsistent with the Provisions of the GATT

Article XX(d) of the GATT seems to hold that a trade restrictive measure adopted
to secure compliance with a law that is consistent with the GAIT may be justified
under this provision. What is meant by this? The GATT Panel in EEC - Regulations
on Imports of Parts and Components found   that    ' [a]rticle XX(d)    covers   only
measures related to the enforcement of obligations under laws or regulations
consistent with the General Agreement .

, 79

In Korea - Beef, Korea had imposed a dual retail system for beef. Under this
system, retailers were only allowed to sell either domestic or imported beef. The
system was established in order to secure compliance with fraudulent practices
prohibited by the Korean Unfair Competition Act.8' The way the obligations under
this Act were usually enforced, i.e., policing or fining, would not be inconsistent
with GAIT and thus would not require justification under Article XX(d).81
However, the way the Unfair Competition Act was enforced in this particular case,
by means of the dual retail system, was GAIT-illegal.

Does this imply that paragraph (d) may justify import bans in response to
violations of fundamental workers' rights in the exporting country? As we have
seen, under general international law, States are entitled to take countermeasures in
response to structural breaches of a peremptory norm. Adopting countermeasures as

77 P Delimatsis, 'Determining the Necessity of Domestic Regulations in Services. The Best is Yet to
Come' (2008) 19 EJIL 365, 375.
78 G van Calster, 'Faites Vos Jeux - Regulatory Autonomy and the World Trade Organisation after
Brazil Tyres' (2008) 20 Journal of Environmental Law 1 ; According to Delimatsis, the contribution can
be examined either quantitatively or qualitatively. P Delimatsis, ' Determining the Necessity    of
Domestic Regulations in Services.  The Best  is Yet to Come',  375.
79 GATT Pand Report BISDYIS/132, EEC - Regulations on  imports  of Parts and Components, adopted
on 16 May 1990, paragraph 5.18 (emphasis added).
8() The purpose of the Act is to 'maintain the order of sound transactions by preventing unfair
competitive   acts'. In Korea, fraudulent misrepresentation of (cheaper) imported   beef  as   (more
expensive) domestic beef was widespread when the dual retail system was established. See Appellate
Body Report WT/DS\61/ABIR Korea - Measures Affecting Imports of Fresh, Chilled and Frozen
Beef, 11 December 2000, paragraph 158; Panel Report WT/DS161/IR, Korea - Measures Afecting
Imports of Fresh,  Chilled and Frozen  Beef, 31  July 2000, paragraph 641.
81

Panel Report WTIDS\6\/R, Korea -  Measures Affecting  Imports of Fresh, Chilled and Frozen Beef,
31  July 2000, paragraph 656.
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a means of enforcement can take different forms and is not necessarily GAIT-
illegal. However, as was shown in Chapter I, if the countermeasure comes in the
form of an import ban, the enforcement of peremptory norms of international law is
presumptively GATT-illegal. Thus, the choice for one particular countermeasure to
induce compliance would lead to a violation of the GATT whereas other
countermeasures taken to induce compliance would not. Does this mean that, if it
can be established that an import ban is in fact necessary to enforce compliance
with peremptory norms, such a measure may be justified by Article XX(d)? In other
words, this immediately raises the question of whether the international norm which
prohibits the violation of a peremptory norm can be seen as 'laws or regulations'
which are not inconsistent with any of the GAIT provisions within the meaning of
Article XX(d) of the GAIT.

The Appellate Body in Mexico - Soft Drinks made it clear that 'laws and
regulations' only cover rules that are part of the domestic legal system of a WTO
Member.82 In this case, the US complained that Mexico had adopted certain
measures that violated the GAIT. Mexico, on the other hand, claimed that these
measures were justified under Article XX(d) of the GATT because they were
necessary to secure compliance by the US of its obligations under the North
American Free Trade Agreement (NAFTA). Essentially, the restriction thus83

concerned a countermeasure aimed at securing compliance with an international
law obligation that the US had under NAFTA. Mexico argued that there was no
basis to exclude such countermeasures based on a prior violation of international
law obligations from the coverage of Article XX(d) of GATT.84 The Appellate
Body, however, disagreed, and decided that

the terms "laws and regulations" cover rules that form part of the domestic legal
system of a WTO Member, including rules deriving from international agreements
that have been incorporated into the domestic legal system of a WTO Member or
have direct effect according to that WTO Member's legal system.

85

The rules of the NAFTA that Mexico had attempted to enforce by means of a
GATT-illegal measure are part of the international legal order. Pursuant to the
Mexico - Soft Drinks case, they thus cannot be seen as laws or regulations in the
sense of Article XX(d) of the GATT. Tile relevant question then becomes whether
peremptory norms of international law are part of the domestic legal order or have
direct effect. If this is the case, import bans taken in response to large-scale
violations of such norms seem to be covered by Article XX(d) of the GATT.

Thus, if it is accepted that an import ban in response to serious violations of a
peremptory norm is a measure taken to secure compliance with a law that is

ill Appellate Body Report WI/DS308/AB/R, Mexico - Tax Measures on Soft Drinks and Other
Beverages, 6 March 2006, paragraph 79.
81

Ibid., paragraph 13.
84 Ibid., paragraph  14.
85

Ibid., paragraph 79.
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consistent with the GATT, the second requirement of Article XX(d) should be
examined: the compliance measure (the import ban) should be perceived as
'necessary' in order to be justified by this provision. This would require the same
weighing and balancing of factors as described in the previous sections. Again, a
total import ban is the most restrictive measure imaginable. This is not problematic
as long as the ban materially contributes to inducing the exporting State to comply
with fundamental labour rights. In this light, some have argued that human rights in
exporting States can also be effectively protected by imposing WTO law-consistent

86alternative measures such as withholding foreign assistance or freezing of assets.
In this respect, Cleveland poses the question of whether the US embargo was the
only reasonably available option to protect human rights in Uganda. This suggests
that it may be more difficult to prove that import bans are necessary to induce the
exporting country to comply with its international obligations in the field of labour
rights.

Still, it is worth stressing that the present study focuses on those exceptional
situations where general international law allows States to take countermeasures,
including import bans, in response to structural violations ofjus cogens norms. As
was argued in Chapter IV, it cannot be accepted that States are not allowed to resort
to import bans, which has proven an effective means to induce compliance in these
circumstances. In this view, general international law may, from a conflict-
avoidance perspective, assist in determining whether alternatives were available
which the party that has adopted the import ban could reasonably have been
expected to employ.

3.4 (e) Relating to the Products of Prison Labour

Paragraph (e) of Article XX covers measures 'relating to the products of prison
labour'.  What does the term 'relating'  mean? The Appellate Body in  US - Gasoline
held that

[i]n enumerating the various categories of governmental acts, laws or regulations which
WTO Members may carry out or promulgate in pursuit of differing legitimate state
policies or interests outside the realm of trade liberalization, Article XX uses different
terms in respect of different categories:

"necessary" - in paragraphs (a), (b) and (d); "essential" - in paragraph (j); "relating to" -
in paragraphs (c), (e) and (g); "for the protection of' - in paragraph (f); "in pursuance
of' - in paragraph (h); and "involving" - in paragraph (i).

It does not seem reasonable to suppose that the WTO Members intended to require, in
respect of each and every category, the same kind or degree of connection or

86 Cleveland, 'Human Rights Sanctions and International Trade: A Theory of Compatibility', 164-165.
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relationship between the measure under appraisal and the state interest or policy sought
to be promoted or realized.87

It flows from WTO case law on Article XX(g) that the term 'relating' means that
the measure sought to be justified should be one which has a 'reasonable'
relationship to the declared objective. 88 In other words, an end-and-means analysis
will have to be undertaken. Is the structure and the design of the challenged
measure reasonably related to its goal, i.e., the prohibition of import of products
made by prison inmates?

It is not clear whether paragraph (e) only applies to prison labour or whether it
can be extended to products made in forced labour or slavery-like circumstances.
Although it is an involuntary form of labour, most forced labour is not based on
conviction.89 Of particular relevance is the fact Article 8(3) of the International
Covenant on Civil and Political Rights (ICCPR) does distinguish between the two
notions. It reads in relevant part:

(c) For the purpose of this paragraph the term "forced or compulsory labour" shall
not include:
(i) Any work or service C...) normally required of a person who is under detention in
consequen(·e  of a  la,«d  order of a  court,  or  of a person during conditional release
from such detention [emphasis added].

Charnovitz finds support for the argument that involuntary labour is not covered by
Article    XX(e)    in    the    fact    that    the    US    at    the ITO conference in 1947-48

unsuccessful11
tried to include involuntary forms of labour as an exemption in the

GATT 1947. ' If this is accepted, most cases of forced labour do not seem to be
covered by this paragraph. This raises the question of whether the term 'prison
labour' can be interpreted in a way so as to include involuntary labour without
conviction. In order to answer this question, it seems necessary to take into account
the limitations of such an evolutionary interpretation.

K7 Appellate Body Report Wrt[)SlIABIR, United States - Standards for Reformulated and
Conventional Gasoline,29 April 1996,17-18.
*  Appe\\ate Body Report WTf[)558/AB/R,  United  States -  Import Prohibition of Certain Shrimp and
Shrimp Produe·ts, 12 October 1998, paragraph  135.  See also: B Hepple, lilbour Lkiws and Globa/ Trade
(Hart Publishing, Portland 2005), 143. The GA'IT Panel in the 1987 Herring and Salmon case concluded
that  'while a trade measure did not have to be necessary or essential to the conservation of an exhaustible
natural resource, it had to be primanly aimed at the conservation of an exhaustible natural resource to be
considered as "relating to" conservation within the meaning of Article XX(g).' GAIT Panel Report  BISD
35998,  Canada  -  Measures  A ecting  Exports  of  Unprocessed  Herring and  Salmon, adopted on 22  Match
1988, paragraph 4.6.
89 Note that the US has restricted import of products made with convict labour since  1890 and it began
to restrict imports of other forms of involuntary labour  in 1930. Cleveland, 'Human Rights Sanctions
and International Trade: A Theory of Compatibility',  134.
w S Charnovitz, 'The Influence of International Labour Standards on the World Trading Regime'
(1987) 126 International Labour Review 565,571.
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In US - Shrimp, the Appellate Body used an evolutionary interpretation when it
examined whether sea turtles are 'an exhaustible natural resource' under Article
XX(g) of GA'IT. India, Pakistan and Thailand in this case argued that the term
'exhaustible' refers to non-living resources such as minerals rather than to

91biological resources such as sea turtles. They found support for their argument in
the drafting history of Article XX(g) which explicitly mentioned minerals as an
example of exhaustible resources of which trade may be restricted. Nevertheless,
the Appellate Body, in putting aside these claims, held that living resources may
indeed be susceptible of extinction and therefore may be considered as non-
renewable resources.B In addition, it held that

[t]he words of Article XX(g), "exhaustible natural resources", were actually crafted
more than 50 years ago. They must be read by a treaty interpreter in the light of
contemporary concerns of the community of nations about the protection and
conservation of the environment. While Article XX was not modified in the Uruguay
Round, the preamble attached to the WTO Agreement shows that the signatories to
that Agreement were, in 1994, fully aware of the importance and legitimacy of
environmental protection as a goal of national and international policy.

93

Marceau has pointed out that it is strange that the Appellate Body felt the need to
argue that the terms of Article XX(g) have to be interpreted in an evolutionary
manner because, as was shown above, it also held that, according to the ordinary

94meaning of the term, living resources may be seen as exhaustible resources.    The
Appellate Body's approach becomes clear if, as Pauwelyn does, it is taken into
account that interpretations (including evolutionary ones) cannot go beyond the

95clear meaning of the terms because such interpretations would be contra lege,n.
The terms in this case are sufficiently clear. An 'evolutionary interpretation' in this
case was possible because, by including sea turtles in the terms of Article XX(g), it
did not go beyond the clear meaning of the terms of that provision. If the terms of
Article XX(g) had referred to non-living exhaustible resources instead, it would
have been impossible to interpret these terms so as to include such living species as
turtles.

91

AppeRate Body Report WITDS58/ABIR, US - Import Prohibition of Certain Shrimp and Shrimp
Products, 12 October 1998, paragraph  127.
92

Ibid., paragraph 128.
93

Ibid, paragraph  129.
94

G Mai·ceau,  'A Call for Coherence in International Law'  (1999) 33 Journal of World Trade 87,100.
95

Pauwelyn, Conflict of Norms in Public International Law, 246. Pauwelyn finds support for his
argument in the Guinea-Bissau/Senegal Maritime  Boundary Arbitration.
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In the light of these considerations, Howse has argued that the Appellate Body only
referred to those environmental treaties because it wanted to make a 'statement':

The community norms against which trade/environment disputes are decided cannot
simply be those that pertain to the trade regime but must include in the relevant
meaning of "international community" environmental interests and constituencies.96

This suggests that it seems to be the better view to see the environmental treaties
which were examined in this case as serving as a benchmark to impart meaning to
the term 'natural resources'.

The foregoing suggests that it is impossible to interpret the terms 'prison labour'
so as to include involuntary forms of labour without prior conviction because the
clear meaning of the terms of Article XX(e) does not allow this.

3.5 The Chapeau of Article XX of the GATT

Even when a particular import ban falls within one of the particular exceptions of
Article XX, it will still have to meet the requirements of the opening clauses of
Article XX in order for it to be justified. According to the Chapeau, a measure may
not be 'applied in a manner which would constitute a means of arbitrary or
unj ustifiable discrimination between countries where  the same conditions prevail,
or a disguised restriction on international trade'. According to the Appellate Body,

[t]he chapeau is animated by the principle that while the exceptions of Article XX may
be invoked as a matter of legal right, they should not be so applied as to frustrate or
defeat the legal obligations of the holder of the right under the substantive rules of the
General Agreement. If those exceptions are not to be abused or misused, in other
words, the measures falling within the particular exceptions must be applied
reasonably, with due regard both to the legal duties of the party claiming the exception
and the legal rights of the other parties concerned.97

The Member invoking Article XX will have to prove that the requirements of the
Chapeau are met.

The task of interpreting and applying the chapeau is, hence, essentially the delicate
one of locating and marking out a line of equilibrium between the right of a Member
to invoke an exception under Article XX and the rights of the other Members under
varying substantive provisions (e.g., Article XI) of the GAIT 1994, so that neither of
the competing rights will cancel out the other and thereby distort and nullify or
impair the balance of rights and obligations constructed by the Members themselves
in that Agreement. The location of the line of equilibrium, as expressed in the

96 R Howse, The Use and Abuse of Other "Relevant Rules of International Law" in Treaty
Interpretation: Insights from WTO Trade/Environment Litigation 2007, 16-17.
97 Appellate Body Report Wrf[)SljABIR. United States - Standards for Refonnulated and
Conventional Gasoline, 29 April 1996,22.
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chapeau, is not fixed and unchanging; the line moves as the kind and the shape of the
measures at stake vary and as the facts making up specific cases differ.98

The Chapeau sets out three requirements regarding the application of measures to
be justified under Article XX of the GATT: there must be no 'arbitrary'
discrimination between countries where the same conditions prevail; there must be
no 'unjustifiable' discrimination between countries where the same conditions

, 99prevail; and there  must  be no 'disguised restriction on international trade  .       If one

of these requirements is not met, an import ban is in violation of the Chapeau.

3.5.1  Arbitrary or Unjustiftable Discrimination

The Chapeau is intended to reveal discrimination in the application of the

challenged measure. As was shown in Chapter I, Articles I and III of the GATT
include an examination to reveal discrimination. Article I prohibits discrimination
between products from different Members and Article III prohibits discrimination
between foreign and domestic goods. In this context, then, how is the
discrimination test in the Chapeau of Article XX different? As the Appellate Body
explained in US - Gasoline,

[t]he provisions of the chapeau cannot logically refer to the same standard(s) by which
a violation of a substantive rule has been determined to have occurred. To proceed
down that path would be both to empty the chapeau of its contents and to deprive the
exceptions in paragraphs (a) to (j) of meaning. 1()0

After the Panel in EC - Asbestos had found that the French import ban on asbestos
products was inconsistent with Article III:4 of the GATT because it treated foreign
asbestos products less favourably than domestic substitutes, it examined the
Chapeau of Article XX and decided as follows:

[W]e cannot conclude that discrimination exists on the basis of the violation of
Article III:4 identified above. This means that the less favourable treatment of
asbestos as compared with substitute fibres identified by Canada is not relevant for
establishing the existence of discrimination under Article XX. The question is
therefore confined to the suppliers of asbestos, whether domestic or foreign.
However, we understand that another form of discrimination, for example between
supplier countries, not invoked by Canada as its principal argument, could be taken
into consideration under the introductory clause of Article XX.  It is on this dual basis

98

Appellate Body Report WT/DS58/AB/R,  United  States -  Import  Prohibition of Certain Shrimp and
Shrimp Products, 12 October 1998, paragraph  159.
99

Ibid., paragraph 150; Appellate Body Report WT/DS58/AB/RW, United States - Import Prohibition
of Certain Shrimp and Shrimp Products. Recourse  to Article 2 1.5 of the DSU by Malaysia, 22 October
2001, paragraph 118.
10()

Appellate Body Report WTf[)52/ABIR, United States - Standards for Reformulated and
Conventional Gasoline, 29 April 1996,21.

195



Chapter V

that we shall examine whether the measure is being applied in a "discriminatory"
101manner.

It should be borne in mind, however, that the introductory clause of Article XX
concerns the application of the measure. It would therefore be possible for Canadian
exports of chrysotile or products containing it to receive less favourable treatment
than imports from other countries or French production with respect to the way in
which the exceptions are administered by the French authorities. For example, the
minister responsible might Use the powers of notice under Article  3:III of the Decree
to discriminate against an operator qualifying for an exception who imports
chrysotile fibres from Canada. 102

When an import ban against a country where fundamental labour rights are violated
is challenged, the respondent will have to demonstrate that the measure is not
applied in a discriminatory manner. Thus, the chapeau deals with the application of
the measure: is the treatment between domestic and foreign suppliers and between
foreign producers discriminatory? The Panel in US - Gambling therefore examined
whether the US legislation was enforced in a way that discriminated between
domestic and foreign suppliers of gambling services.

In US - Gambling, the Panel found the application of US legislation that
prohibited the remote supply of gambling services discriminatory. The reason was
that the US had not prosecuted certain domestic remote suppliers of gambling
services and one Act exempted only domestic suppliers of remote betting services

103for horse racing from the prohibition of the remote supply of gambling services.
The Appellate Body reversed the first finding: the lack of enforcement is only
relevant if the parties provide evidence on the proper context: 'Such evidence might
include evidence on the overall number of suppliers, and on patterns of

104
enforcement,   and on reasons for particular instances of non-enforcement'.
Because such evidence was not put before it by the parties, the Appellate Body held
that the alleged lack of enforcement could not be used as an indication that foreign
suppliers were treated in a discriminatory fashion compared to domestic suppliers.
The Appellate Body did agree with the Panel, however, that the US had failed to
prove that the exemption for domestic suppliers of remote betting services for horse
racing in the Interstate Horseracing Act did not cause discriminatory treatment of

105

foreign suppliers.
In another case, the Appellate Body examined whether an import ban on

retreaded tyres, imposed by Brazil in violation of Article XI of the GATT, was in

1()1 Panel Report WITIDS135/'4  EC -  Measures Affecting Asbestos and Asbestos Containing  Products,
18 September 2000, paragraph 8.227.
102

Ibid., paragraph 8.228.
"1 Panel Report WrIDS285/R, United States - Measures Affecting the Cross-Border Supply of
Gamb/ing and Bening Services, 10 November 2004, paragraphs 6.588 and 6.599.
101

Appellate Body Report WT/DS285/AB/R, United States - Measures A#ecting the Cross-Border
Supply of Gambling and Betting Services,1  Apri11005, paragraph 356.
105

Ibid., paragraph 369.
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conformity with the requirements of the Chapeau. The Appellate Body held that
'[a]nalyzing whether discrimination is arbitrary or unjustifiable usually involves an

1()6analysis that relates primarily  to the cause  or the rationale of discrimination'.         It
subsequently examined whether this discrimination was arbitrary or unjustifiable.
Brazil had exempted these tyres from the ban to comply with a MERCOSUR 107

arbitral tribunal ruling. Was this enough reason for the discrimination to be found
justifiable?

For the Panel, the MERCOSUR ruling provided a reasonable basis to enact the
MERCOSUR exemption, with the implication that the resulting discrimination is not
arbitrary. The Panel indicated, however, that it was not suggesting that "the
invocation of any international agreement would be sufficient under any
circumstances, in order to justify the existence of discrimination in the application of
a measure under the chapeau of Article XX. ..108

The Appellate Body did not agree with the Panel and held:

In our view, the ruling issued by the MERCOSUR arbitral tribunal is not an
acceptable rationale for the discrimination, because it bears no relationship to the
legitimate objective pursued by the Import Ban that falls within the purview of
Article XX(b), and even goes against this objective, to however small a degree.
Accordingly, we are of the view that the MERCOSUR exemption has resulted in the
Import Ban being applied   in a manner that constitutes arbitrary   or unj ustifiable
discrimination. (...)

Having said that, we recognize that in certain cases the effects of the discrimination
may be a relevant factor, among others, for determining whether the cause or
rationale of the discrimination is acceptable or defensible and, ultimately, whether

1()9the  discrimination  is j ustifiable.

What is more, the fact that court injunctions allowed the import of used tyres in
specific cases also led to discrimination in the application of the measure in favour
of Brazilian retreaders. Again, because of the lack of a relationship with the
accomplishment of the declared objective, i.e., the protection of the public health,

110this discrimination was found to be unjustifiable or arbitrary. Only if
discrimination in the application of the measure had been found would there have

106 AppeRate Body Report WTIDS332/ABIR. Brazil  - Measures Affecting Imports of Retreaded Tyres,
3 December 2007, paragraph 225.
I()7 The Mercado Comlin del Sur (Southern Common Market) is a regional trade agreement among
Brazil, Argentina, Uruguay, and Paraguay.
108 Appellate Body Report WrIDS332/AB/R, Brazil  - Measures AjIecting  Imports of Retreaded Tyres,
3 December 2007, paragraph 219.
109

Ibid., paragraphs 228 and 230.
110

Ibid., paragraph 246.
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111been a need to consider the question of its arbitrariness or unjustifiability. Put

differently, the Chapeau does not prohibit discrimination in the application of a
measure altogether but only those kinds of discrimination that are 'arbitrary' or
'unjustifiable'.

112

In US - Gasoline, the Appellate Body, in the examination of the requirements of
the Chapeau. found that alternatives were available to the US which would avoid
discrimination in the application of the measure, which made the discrimination
'unjustifiable'.113 Essentially, the Appellate Body found two omissions  on  the  side
of the US:

To explore adequately means, including in particular cooperation with the
governments of Venezuela and Brazil, of mitigating the administrative problems
relied on as justification by the United States for rejecting individual baselines for
foreign refiners; and to count the cost for foreign refiners that would result from the
imposition of statutory baselines. In our view, these two omissions go well beyond
what was necessary for the Panel to determine that a violation of Article III:4 had
occurred in the first place. The resulting discrimination must have been foreseen, and
was not merely inadvertent or unavoidable. 1 1 4

In US - Shrimp, the way the US applied Section 609 of US Public Law 101-102,
which prohibited import of shrimp from States that had no policy comparable to
that of the US regarding turtle protection, was conceived of as 'unjustifiable'
discrimination. With the implementation of Section 609 (through the 1996
Guidelines), the US coerced countries to adopt essentially the same policy (and not
a comparable policy as the wording of Section 609 suggest) as the US had
regarding turtle protection without taking into account different conditions in the

115

exporting countries. The Appellate Body held that this particular aspect of the
application of the measure was difficult to reconcile with the declared object of
protecting sea turtles. If the US had used the test whether a turtle protection116

policy in another country was 'comparable in effectiveness' to the US policy, taking
into account that Members may be differently situated, the application of the
measure would have been flexible enough to pass the test under the Chapeau. 117

However, any flexibility which was intended in Section 609 was eliminated in
practice through the adoption of the 1996 Guidelines. Moreover, the US had

1,1   Appellate  Body  Report WT/DS58/ AB/R,  United   States  -  Import   Prohibition  of Certain  Shrimp  and
Shrimp Products, 12 October 1998, paragraph  150.
112 Ibid.
113 Appellate Body Report WT/DS2/AB/R, United States - Standards for Reformulated and
Conventional Gasoline, 29 April 1996, 25.
114 Ibid., 29.
115 Appe\'late Body Report WrrDSSSIABfR.  United  States  -  Import  Prohibition  of Certain  Shrimp  and
Shrimp Products, 12 October 1998, paragraphs 161-164.
116

Ibid., paragraph 165.
117

See   Appellate  Body   Report  WT/DS55/ABIRW,   United   States   -   Impon   Prohibition   of   Certain
Shrimp and  Shrimp  Products.  Recourse  to  Article  21.5  of the  DSU  by Malaysia, 22 October  2001.
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negotiated a multilateral agreement on the protection of turtles with some WTO
Members while it did not pursue the negotiation of such a multilateral agreement
with other Members. In doing so, the US had treated WTO Members differently.118

It is often assumed that this particular aspect of the decision implies that States are
required to make serious attempts to negotiate with countries concerned before

119unilateral measures can be taken. Is this view correct?
It is worth stressing here that, if Section 609 had not required negotiations at all,

then the application of the measure would have met the requirements of the
Chapeau, no discrimination in the application of the measure would have existed,
and there would not have been any need to consider the question of its arbitrariness
or unjustifiability. Since Section 609 required negotiations with all affected
countries and the US had offered some, but not all exporting States, 'similar
opportunities' to negotiate an international agreement, the application of the
measure became discriminatory.'20 Consequently, an examination  as to whether this
discrimination is 'arbitrary' or 'unjustifiable' was necessary. Solely to prove that
this discrimination was in fact of the arbitrary or unjustifiable kind, the Appellate
Body referred to international instruments and declarations which prefer the
cooperative approach to global environmental problems.

It thus seems that the question of whether an import ban against a country that
seriously violates one of the basic workers' rights set out in Chapter III would meet
the requirements of the Chapeau of Article XX depends upon the question of
whether the application of the ban is discriminatory. If, for instance, a ban against
products from Myanmar is imposed and products from countries where the same
practices occur do gain market access, then the ban may violate the Chapeau of
Article XX. Because of the exceptional circumstances in Myanmar, it is unlikely
that a similar situation in another country will be found.

Furthermore, an inflexible application of a government policy measure, by not
taking into account different conditions in countries, will lead to 'arbitrary or
unjustifiable discrimination'. Thus, requiring the exporting country  to   have   the
same policy on labour rights protection, in contrast to requiring a policy comparable
in effectiveness, will be seen as 'arbitrary or unjustifiable discrimination' in the
application of the measure.

3.5.2 Disguised Restriction on International Trade

The third requirement that the Chapeau of Article XX sets out for measures to be
justified is that the measure should not constitute a disguised restriction on
international trade. In US - Gasoline, the Appellate Body considered that

118

Ibid., paragraph  172.
119

See, for instance: Jansen and Lugard,   ' Some Considerations on Trade Barriers Erected  for  Non-
Economic Reasons and WTO Obligations', 534.
12(} Howse, 'The Use and Abuse of Other "Relevant Rules of International Law" in Treaty
Interpretation: Insights from WTO Trade/Environment Litigation',  19.
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the kinds of considerations pertinent in deading whether the application of a particular
measure amounts to "arbitrary or unjustifiable discrimination" may also be taken into
account in determining the presence of a "disguised restriction" on international trade.
The fundamental theme is to be found in the purpose and object of avoiding abuse or

121illegitimate use of the exceptions to substantive rules available in Article XX.

The Panel in EC - Asbestos held:

[A] restriction which formally meets the requirements of Article XX(b) will
constitute an abuse if such compliance is in fact only a disguise to conceal the pursuit
of trade-restrictive objectives. However, as the Appellate Body acknowledged in
Japan - Alcoholic Beverages, the aim of a measure may not be easily ascertained.
Nevertheless, we note that, in the same case, the Appellate Body suggested that the
protective application of a measure can most often be discerned from its design,

122architecture and revealing structure.

The Panel added in a footnote that this was in fact the approach developed to reveal
de facto discrimination under an Article III:4 examination. Nevertheless, it saw no
reason why the same examination could not be applied to find out if a measure was

123in fact adopted for protectionist purposes under the chapeau of Article XX.   In
other words, the design, architecture and suspicious structure of the measure and the
lack of the existence of a clear relationship with the declared objective may lead a
Panel to decide that the measure constitutes a disguised restriction on international
kade.

124

4 JUSTIFICATION UNDER ARTICLE XXI OF THE GATT

The second exception clause of GAIT that may be relevant for conflict avoidance
is Article XXI of the GATT, which concerns security exceptions. Article XXI,

125

which has only been invoked on a very limited scale, reads as follows:

Nothing in this Agreement shall be construed
(a)        to require any contracting party to furnish any information the disclosure of
which it considers contrary  to its essential security i nterests;  or
(b)        to prevent any contracting party from taking any action which it considers
necessary for the protection of its essential security interests
(i)        relating to fissionable materials or the materials from which they are derived;

121 Appel\ate   Body    Report   WrIDS21 AB/R,    United    States    -    Standards    for    Refor,nulated    and
Conventional Gasoline,29 April 1996,23.
 12 Panel Report VITIDS135/R, EC - Measures Affecting Asbestos and Asbestos Containing Products.
18 September 2000, paragraph 8.236.
123 Ibid., footnote 199.
124 For a more elaborate overview of these requirements, see section 4.4.3 of Chapter I.
125 For an overview of the application of Article XXI of GATT, see: MJ Hahn, 'Vital Interests and the
Law of GATT: An Analysis of GATT's Security Exception' (1991) 12 Michigan Journal of
International Law 558,569 - 578.
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(ii)        relating to the traffic in arms, ammunition and implements of war and to
such traffic in other goods and materials as is carried on directly or indirectly for the
purpose of supplying a military establishment;
(iii) taken in time of war or other emergency in international relations; or

(c)        to prevent any contracting party from taking any action in pursuance of its
obligations under the United Nations Charter for the maintenance of international
peace and security.

Article XX of the GAIT seems to hold a more reviewable standard because it
employs  the term 'necessary'. In contrast, paragraph (b) of Article XXI suggests

126

that GATT contracting parties have a carte blanche to apply this provision
whenever they consider it necessary.'27 This view seems to have been confirmed by
the  ICJ in the Nicaragua case, in which the ICJ compared the language from the
GATT security exception with the language of a security exception in another treaty
between the parties. It held

[t]hat the Court has jurisdiction to determine whether measures taken by one of the
Parties fall within such an exception, is also clear a contrario from the fact that the
text of Article XXI of the Treaty does not employ the wording which was already to
be found in Article XXI of the General Agreement on Tariffs and Trade. This
provision of GAlT, contemplating exceptions to the normal implementation of the
General Agreement, stipulates that the Agreement is not to be construed to prevent
any contracting party from taking any action which it "considers necessary for the
protection of its essential security interests", in such fields as nuclear fission, arms,
etc. The 1956 Treaty, on the contrary, speaks simply of "necessary" measures, not of
those considered by a party to be such.

Yet, as the GATT Panel in US - Trade Measures Affecting Nicaragua
acknowledged, this view brings about a risk:

If it were accepted that the interpretation of Article XXI was reserved entirely to the
contracting party invoking it, how could the CONTRACTING PARTIES ensure that
this general exception to all obligations under the General Agreement is not invoked

129excessively or for purposes other than those set out in this provision?

126 WA Cann Jr., 'Creating Standards and Accountability for the US of the WTO Security Exception:
Reducing the Role of Power-Based Relations and Establishing a New Balance Between Sovereignty
and Multilateralism' (2001) 26 Yale Journal of International Law 413,422.
127 Hahn, 'Vital Interests  and  the   Law  of  GATT': An Analysi s of GATT's Security Exception',   559,
Cann Jr., 'Creating Standards and Accountability for the US of the WTO Security Exception: Reducing
the Role of Power-Based Relations and Establishing a New Balance between Sovereignty and
Multilateralism'
128 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America) Ments, ICJ Reports 1986,14, paragraph 222.
129 GATT Panel Report 1/6053, United States - Trade Measures Affecting Nicaragua, 13 October  1986,
paragraph 5.17.
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For that reason, it has been argued that Article XXI of GATT is not totally self-
defining. Put differently, some have claimed that although WTO Members may
have a broad discretion to act, the WTO judiciary does have a role to play in
examining trade measures taken under the guise of this provision. Hahn claims130

that States should demonstrate that they acted for the protection of their essential
security interests:

A Panel report would simply determine whether a situation was of such importance
for GATT to self-restrain its applicability. Even such a determination might not be
free from political overtones. This, however, is not enough to make its procedure

131"political" and thus not within the reach of GAIT's dispute settlement.

Only if it is accepted that Article XXI is not totally self-defining and some kind of
review is thus possible may the substantial requirements of Article XXI become of
relevance. Subparagraph (c) justifies measures that are required under the UN
Charter. Because the present study deals with unilateral trade measures rather than
sanctions imposed as an implementation of a Securit¥ Council resolution, this

13.

particular paragraph will not be discussed here. For present purposes,
subparagraph (b)(iii) seems most relevant. The answer to the question of whether
States could invoke this paragraph to justify their import bans against countries
where certain basic workers' rights are violated depends on the interpretation of the
terms 'security interests' and 'emergency in international relations'.   It  has  been
suggested that the phrase 'emergency in international relations' clearly covers

133situations in which general international law would allow for economic sanctions.
However, the phrase 'essential security interests' suggests that it should concern
economic sanctions for security matters. This immediately raises the question of
whether a ban against countries that do not observe a minimum level of labour
rights can be justified because it is necessary for the security interests of the
importing State. If 'security interests' are interpreted as covering economic
interests, the importing State could claim that it wants to protect its domestic
industries from 'unfair competition'.  In this respect, it seems relevant to mention
that it has happened that a State invoked this exception to justify a trade restricting

1" Note that the GATT Panel in US - Trade Measures Affec·ting Nicaragua stressed that its mandate to
examine Article XXI(b)(iii) was limited by the terms of reference in the dispute rather than by the text
of Article  XXI  of the GATT. Before  1989, the terms of reference  had not been standardized but  were
the result of negotiations. GATT Panel Report Lj6053, United States - Trade Measures Alfecting
Nicaragua, 13 October 1986, paragraph 5.3.
13 1

Hahn, 'Vital Interests and the Law of GATT: An Analysis of GATT's Security Exception'. 614.
I32 Note that some have argued that this paragraph may possibly be invoked to justify trade restrictions
in response to labour rights violations because this is required by the UN Charter for the maintenance of
international peace and security. This argument will not be discussed here because it is unlikely that the
Charter allows unilateral sanctions without Security Council approval.
133

Hahn, 'Vital Interests  and  the  Law  of  GATT: An Analysis of GATT's Security Exception',  593.
Uruguay Round Negotiating Group on GATT Articles, Article XXI, MTN.GNG/NG7/W/16,18 August
1987,7.
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measure because it said it had to protect an industry that was essential to its security
interests. In 1975, Sweden introduced a quota system for certain footwear because it
claimed that it was of vital interest to its security policy to keep a minimum
capacity of domestic production capacity of shoes because they were needed for the

1 14 · 135army.     It is unclear whether Article XXI of the GAIT allows such a reasoning.
Yet, Hahn claims that Article XXI of the GATT focuses on different situations,
nannely,

the immediate political-military conditions that a State deems important for its
position in the world which are outside the regular scope of GA7T. The preparatory
materials provide overwhelming evidence that the structure of the GA'IT and the
wording "security" used in Article XXI reflect the intention of the drafters, who saw
in Article XXI(b)(iii) an antithesis to "commercial" escape clauses.136

Summarising, it is not entirely clear whether Article XXI of the GA'IT is totally
self-defining. If it is, any trade restriction taken under this provision, including
those based on labour rights violations, is not reviewable. However, there are good
reasons to assume that some sort of minimum review should be possible. If this is
accepted, the question will come up whether the importing State will be able to
demonstrate that labour rights violations in the exporting State are a threat to its
essential security interests. It is submitted here that this is an impossible task but it
is not excluded that this provision can be invoked to justify import bans imposed
against countries that breach the prohibition of the use of force.

5 CONCLUDING REMARKS

The present chapter began with the proposition that new law should in principle be
considered as consistent with earlier law. This presumption against conflict may
require the WTO judiciary to interpret WTO law in a way that avoids a conflict
between general international law and WTO law. The most obvious means to avoid
such a conflict is by bringing measures which were taken in conformity with
general international law under the GAIT exception clauses. This raises the
question to what extent Articles XX and XXI of the GATT would allow WTO
Members to impose import bans against WTO Members that do not observe basic
workers' rights that have acquired the status ofjus cogens. Because both provisions
contain open-textured legal terms, it may be difficult to say beforehand which
measures may be justified by these exception clauses and which may not.
Nevertheless, in the present chapter it was attempted to find out the obstacles that
the WTO judiciary as a 'conflict avoider' may encounter in its analysis of these
exceptions.

134 Ibid., 578.
135 If Article XX1 of the GATT is perceived as totally self-defining, this question is irrelevant.
136 Hahn, 'Vital Interests and the Law of GATT: An Analysis of GAIT's Security Exception', 580.
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The first difficulty may lie in the question of whether Article XX of the GATI'
contains a jurisdictional limitation. Based on the GATT US - Tuna cases, it has
been argued that Article XX can only be invoked to justify measures taken to
protect a societal value in the importing State. However, the WTO judiciary has
never explicitly decided that such a jurisdictional limitation exists. What is more,
based on US - Shri,np, it can be argued that when a 'sufficient nexus' exists
between the societal values that need protection and the State that attempts to
protect it, Article XX may be applied. In light of this, it can be argued that when
violations of labour rights  that have acquired the status  of jus cogens are concerned,

such a nexus may exist, since, as was shown in Chapter II, every State has an
interest in their protection. Moreover, measures taken in response to violations of
such peremptory norms may not always be taken to protect human rights in the
exporting State. To illustrate, the product may be dangerous for consumers as well
as for workers making the product. Bans against such products may be taken to
protect a societal value (e.g., the public health) in the importing or exporting State.
In such a case, the jurisdictional limitation, even if it exists, cannot constitute an
obstacle to invoke Article XX of the GATT.

Which of the paragraphs of Article XX of the GAIT may be used to cover
import bans in response to violations of labour rights  that have acquired jus cogens
status? Firstly, because the meaning of the term 'public morals' is rather vague, the
public morals exception of Article XX(a) seems suitable to cover measures taken in
response to labour rights violations in the exporting State. It was demonstrated that
international consensus on values and the practice of other Members may assist to
determine whether an import ban is covered by the public morals exception. In the
case of the US import ban against products from Myanmar, it can be argued that the
fact that other States have taken trade-restrictive action as well and the fact that the
ILO has recommended States to take action may serve as additional evidence.
However, paragraph (a) also requires that such a measure is 'necessary' to achieve
the declared objective.

The 'necessity' test requires a weighing and balancing of a number of factors.
Firstly, the contribution of the import ban to the achievement of its objectives in
light of the interest at stake will have to be examined. Clearly, a total ban is the
most trade-restrictive measure available. According to the Appellate Body, this
makes the standard of review stricter. Thus, the measures should make a 'material'
rather than a marginal or insignificant contribution to its aim. In this light, it can be
argued that if the aim of an import ban against Myanmar is the importing State's
wish to dissociate itself from that government, the ban could be seen as making a
material contribution to this aim. Secondly, if the first test leads to the preliminary
conclusion that the ban is necessary, the complainant can identify possible
alternatives to the challenged measure which the defendant could have taken. If it
finds an alternative that would have contributed equally to the aim of the ban (e.g.,
the protection of public morals), then the challenged measure should not be seen as
'necessary' under Article XX(a), (b), or (d). Again, if the import ban is taken by a

204



.PF 

Conflict Avoidance through GATT Exception Clauses

country to dissociate itself from Myanmar, it seems unlikely that there are
alternatives which achieve the protection of public morals in the US in the same
way.

Paragraph (b), which justifies GATT-illegal measures which are necessary to
protect human, animal, or plant life or health, may also be invoked if it is accepted
that (1) bad labour conditions pose a risk to workers in the exporting country, and
(2) a 'sufficient nexus' exists between the country that adopts the ban and the
protection of life or health in the exporting country. With regard to the first
requirement, it can be argued that health risks for child workers are described in
WHO, ILO, and UNICEF reports. With regard to the second requirement, it cannot
be excluded that, in cases of large-scale breaches of a peremptory norm, such a
nexus may indeed exist. If this is accepted, the ban will still have to be considered
necessary. The necessity test may raise difficulties when examining import bans
taken to protect the public health in the exporting State for it will be hard to prove
that, in such an event, an import ban would make a material contribution to the
protection of health. However, in a situation such as in Myanmar, where large-scale
labour rights violations occur and alternatives are not feasible, it can be argued that
trade restrictions are the only option left.

Paragraph (d), which justifies measures that are necessary to secure compliance
with laws or regulations which are not inconsistent with the provisions of the
GATT, may also be invoked. However, this is true only to the extent that
peremptory norms of international law may be seen as part of the domestic law
system of the Member that imposes the enforcement measure. This stance can well
be maintained. Again, the second requirement is that the compliance measure (the
import ban) should be perceived as 'necessary' in order to be justified by this
provision. TMS would require the same weighing and balancing of factors as
described for paragraph (b). Does the ban make a material contribution to inducing
the exporting State to comply with fundamental labour rights? In this light, some
have argued that human rights in exporting States can also be effectively protected
by imposing WTO law-consistent alternative measures such as withholding of
foreign assistance or freezing of assets. This suggests that it may be more difficult
to prove that import bans are necessary to induce the exporting country to comply
with its international obligations in the field of labour rights.

Yet, it is worth stressing that the present study focuses on those exceptional
situations where general international law allows States to take countermeasures
including trade restrictions in response to structural violations ofjus cogens norms.
As was argued in Chapter IV, it cannot be accepted that States are not allowed to
resort to import bans, which has proven an effective means to induce compliance in
these circumstances. In this view, general international law may, from a conflict-
avoidance perspective, assist in determining whether alternatives were available
which the party that has adopted the import ban could reasonably have been
expected to employ.
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Another obstacle for conflict avoidance may be found in the chapeau of Article
XX of GATT. It holds that 'measures may not be applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail, or a disguised restriction on international trade'.
The question of whether import bans in response to violations of basic workers'
rights may not be seen as arbitrary or unjustifiable discrimination depends on the
question of whether the measure is applied in a discriminatory way. If this is not the
case, there would be no need to consider the question of its arbitrariness or
unjustifiability. When a ban against products from Myanmar is imposed, for
instance, and products from producers from countries where the same practices
occur do gain market access, then the ban may violate the chapeau of Article XX.
Because of the exceptional circumstances in Myanmar, it is unlikely that a similar
situation in another country can be found.

It seems that, in examining whether an import ban is a disguised restriction on
trade, the same approach developed to reveal de facto discrimination under an
Article III:4 examination must be taken. In other words, the design, architecture,
and revealing structure of the measure and the lack of the existence of a clear
relationship with the declared objective may lead a Panel to decide that the measure
constitutes a disguised restriction on international trade.

Another option to justify the import bans described in the present study is to
invoke Article XXI of the GATT, which contains the security exceptions. When
large-scale breaches of a peremptory norm are concerned a State could argue that
the situation is an emergency in international relations and the ban is necessary for
the protection of essential security interests. However, it is difficult to see how
labour rights violations in the exporting State may be necessary for the protection of
the essential security interests of the importing State.
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This study focused on the question of how, according to international law, the WTO
dispute settlement mechanism should deal with a dispute concerning an import ban
on products that has been imposed in response to violations of fundamental labour
rights. The question is important because there are countries that have domestic
legislation which allows import bans if fundamental workers rights in exporting
countries are violated. The US, for instance, has legislation on retaliatory measures
if particular labour rights, such as the right to form trade unions and to engage in
collective bargaining, the prohibition of forced labour, a minimum employment age,
and the establishment of minimum working conditions and pay levels, are
systematically denied in exporting countries.

Because domestic trade policies will have to be in conformity with obligations
under international trade agreements, the question of whether a social clause
allowing such bans should be included in the law of the WTO was intensively
debated during the negotiation process that led to the establishment of the
organisation. The issue proved to be highly contentious. On one side of the
spectrum were (mostly developing) countries that argued that a lower level of
labour standards is their comparative advantage (which is an important principle of
the economic theory of international trade) 1  and that protection of labour standards
will eventually be raised as a logical result of economic development. In their view,
the attempt to include a social clause in WTO law is based on protectionist motives.
On the other side of the spectrum were (mostly developed) countries that claimed
that a low level of labour rights in exporting countries constitutes unfair
competition: in order to be able to compete, other countries will have to lower their
standards as well, which could lead to a worldwide race to the bottom. It has proven
difficult to agree, however, that a low level of labour rights in one country causes
damage to producers in other countries.

Ultimately, the lack of agreement on the issue led to a WTO Ministerial
Declaration referring the matter to the International Labour Organization (ILO) as

  The idea is that every country has a comparative rather than an absolute advantage. If international
trade law allows each country to specialize in producing goods in which it has a comparative advantage,
then ultimately world consumption and production would increase. See: B Hoekman and M Kostecki,
The  Political  Economy  of the World Trading System  (Oxford University Press, New York  1995), 21-22;
PR Krugman and M Obstfeld, International Economics. Theory and Polk, (7th edn, The Addison-
Wesley Series in Economics, Daryl Fox, Boston 2006), 25-26.
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the most competent organization to deal with labour rights violations. Although it
seemed that this was the end of the discussion, it cannot be concluded that respect
for labour rights is not of relevance for the WTO. It is not excluded that the WTO
Panels and Appellate Body, which have compulsory jurisdiction on claims that
WTO law has been violated, at some point may be confronted with an exporting
Member challenging an import ban taken by an importing Member because of
labour rights violations that occur in the exporting country. To illustrate, the US has
banned imports from Myanmar because of the large-scale violations of human
rights, including forced labour practices, that occur in that country. If Myanmar or
another Member that claims that a benefit is being nullified or impaired by the ban
would challenge this US Act before a WTO Panel, how should this dispute be
resolved? Although this seems largely a theoretical option, because it would require
Myanmar or another Member to complain about the US Act, it is not excluded that
this may happen. When Massachusetts, for instance, adopted an Act which
prohibited State agencies from contracting with corporations doing business in
Myanmar, the EU and Japan challenged it before a WTO Panel. The idea behind the
selective purchasing laws in Massachusetts was that taxpayers' money was not used
to indirectly support a regime against which they felt repugnance. Because the Act
was successfully challenged within the US, the WTO case was suspended and the
Panel did not get an opportunity to decide on the issue.

However, as was argued, it is still possible that import bans are taken in response
to labour rights violations. If these bans are challenged before a Panel, a defendant
has two lines of defence: (1) it may claim that it has adopted the ban in response to
the prior violation of labour rights by the exporting country; and (2) it may invoke
the GATT exception clauses to justify the ban. Only if substantive WTO law is
violated will the question of any justifications raised by the defendant come up.
Therefore, Chapter I focused on the consistency of such bans with WTO law.

1 CONSISTENCY WITH SUBSTANTIVE WTO LAW

When examining the permissibility of import bans taken by importing WTO
Members in response to labour rights violations in the exporting WTO Member
under WTO law, it was argued that it may be relevant to distinguish between three
possible types of import bans. First of all, a total import ban can be adopted against
all products from a country that does not meet a certain level of labour rights
protection (like the US ban against products from Myanmar). Such a ban violates
Article XI of the GAIT, which prohibits quota (a total ban is zero quota).
Furthermore, it may also violate Article I of the GATT, which contains the Most-
Favoured-Nation treatment principle, if a similar product from other countries does
gain market access.

The question of whether a product is considered to be similar or 'like' -
terminology used in WTO agreements - depends on a number of factors. These
factors are usually related to detectable product characteristics. Consumer
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preferences, however, may also play a role in the determination of 'likeness'. On
this basis, it has been argued that differences in the production process which are
not detectable in the product itself (such as a violation of labour rights) may cause
physically similar products to be considered 'unlike' because of consumer
preferences alone. In EC - Asbestos, consumer preferences were affected by a
detectable characteristic (the toxicity) of the product. It remains unclear whether
consumer preferences alone are a strong basis for considering physically similar
products to be unlike. It was argued in this study that it cannot be denied that there
are situations where consumer preferences alone can change the competitive
relationship of two products otherwise alike. For this to be the case, however,
quantitative evidence should prove that a large majority of consumers is willing to
pay more for products that are made with the favoured process. However, if this
cannot be proven, a ban against products from one country violates Article I of the
GATT i f physically similar products from other countries do gain market access. To
illustrate, if a Member exports only carpets which are made by children, a ban
against all products from this country violates Article I of the GATT when carpets
that are made by machines from other countries do get in. Since the products are
physically similar (in contrast to the way they are produced), they should be treated
similarly.

The second type of import ban to be distinguished is an import ban against
particular products (i.e., not all products) from an exporting country. If the carpet
industry in an exporting country, for instance, is notorious for bad labour
conditions, an importing State may want to ban carpets from that country. Again,
such a ban violates Article XI of the GA'IT and possibly Article I of the GAIT if
the 'like' carpets made in other countries do gain market access.

The third type of ban is more complex. It concerns bans against products made
with the disfavoured process. A State may, for instance, adopt a law which prohibits
the sale or import of products made by children under eight. Such bans seem to be
origin-neutral because the way the product is made rather than its origin is the
pivotal requirement for market access. Article III of the GA'IT seems to allow such
origin-neutral domestic regulations. However, it is assumed that this provision does
not cover trade-restrictive measures that are based on the production processes. The
reason for this seems to be that it is impossible to distinguish on the basis of
requirements that are not detectable in the product. How can salesmen or border
officials, for instance, tell whether a carpet was made by children or a machine?

A way to make production processes detectable is to require a certificate with
products which makes clear that the disfavoured process was not used. When
examining the permissibility of such labelling schemes, it has proven useful to
distinguish between the following categories: (1) voluntary privately-sponsored
labelling schemes; (2) voluntary government-sponsored labelling schemes; and (3)
mandatory labelling schemes.

An  example  of the first category is Rugmark. This private organi zation allows
manufacturers to attach the Rugmark label to carpets and rugs if the manufacturers
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have acquired a certificate that they do not use child labour in the production
process. Such a labelling scheme is not covered by the Technical Barriers to Trade
(TBT) Agreement nor by the GAIT. This is different under the second category.
An example of such voluntary government-sponsored labelling schemes is the 2002
Belgian Act promoting socially responsible production. 2

Under this Act, a voluntary
government-sponsored labelling programme was established, whereby companies
could apply for a label for products of which the whole production chain was in
conformity with certain fundamental labour rights. Such a scheme must be seen as a
standard which is subject to the TBT Agreement. Moreover, the scheme was based
on a government law or regulation which could affect the internal sale of products
and therefore it was subject to examination under Article III:4 of the GAIT. Under
this provision, an examination of whether the regulation changed the competitive
conditions in favour of domestic products had to be undertaken. The US - Tima /
case suggests that any government sponsored voluntary labelling scheme, which
may lead to a competitive advantage for domestic products, is the result of
consumer preferences as long as the scheme is not applied in a discriminatory way.
In other words, the application of the measure should be origin-neutral.

A mandatory scheme which requires products to be accompanied by a certificate
to gain market access must be seen as a technical regulation and will have to be
examined under the TBT Agreement as well as under the GATT. An example of
such a scheme is the Israeli Meat and Meat Products Import Law, which prohibits
the import of meat or meat products that do not have a kosher certificate. If a
foreign producer wants to acquire a kosher label for its meat product, it will have to
apply for a kosher certificate which is issued by the Chief Rabbinate. Such a
measure will have to be examined under the TBT Agreement first. If it is
considered to be TBT-consistent, the measure is still subject to examination under
the GATT. The application of a mandatory labelling scheme such as the Israeli
meat import law must meet the MEN treatment and national treatment obligations
and the necessity test under the TBT Agreement. In this light, a troublesome aspect
lies in the feasibility of mandatory labelling schemes in order to ban products made
in violation of labour rights. If Member A, for instance, does not want to import
products made by children under seven and decides to set up a mandatory labelling
scheme which requires all products to carry a label in order to gain market access. it
will potentially have to verify all products in the world. If it is unable to do so, the
application of the scheme would violate the MFN treatment or national treatment
obligations. An option to solve this problem is to set up a system of mutual
recognition of certification and conformity assessment procedures, as has been done
for the certification of diamonds.

The Kimberley Process Certification Scheme (KPCS), which attempts to restrict
trade in conflict diamonds in order to stop fuelling armed conflict, is mandatory for
participants and requires them to set up a system of internal controls. Each shipment
of rough diamonds should be accompanied by a certificate that they are not conflict

- Wet ter Bevordering van Sociaal Verantwoorde Productie, 27 February 2002.
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diamonds. If such a certificate is lacking, or the shipment comes from a non-
participant, the importing participants may not let the shipment enter the market.
Yet, such a scheme only has legal effect towards participants that have voluntarily
agreed to it. In this sense, the KPCS should be seen as a modification of the GATT.
Since international law holds that modifications of agreements between some
parties cannot affect third parties to that agreement, some WTO Members were
afraid that the ban against diamonds from non-participants violated WTO law. To
avoid conflicting obligations for participating WTO Members, a WTO waiver
allowing for such bans against non-participants was adopted. Adopting such a
waiver is only feasible, however, if all WTO Members approve it.

It may be more troublesome to set up a similar scheme for trade in products that
are produced in violation of fundamental labour rights. Apart from the costs that
such a scheme may bring about, reaching political consensus among all WTO
Members on the adoption of a scheme seems a bridge too far at this point
considering the controversy surrounding the debate on the inclusion of a social
clause in WTO law. Even if such scheme could be set up between some Members,
in order for it to be effective, it will have to require import bans against non-
participants analogously to the Kimberley Scheme. This may cause difficulties
because such bans against non-participants are likely to be in violation of WTO
law. This would not be problematic if a waiver could be adopted, but in contrast to
the Kimberley waiver, it seems impossible to reach unanimous support for the
approval of a waiver in this area.

Summarising, the first two types of import bans are thus probably in breach of
the substantive provisions of the GAIT. However, it was argued that a mandatory
labelling scheme is GATT and TBT-compliant if it does not change the competitive
opportunities to the detriment of foreign products. Yet, applying such a scheme in a
non-discriminatory way for all products in the world does not seem feasible.
Therefore, the only option left for States wishing to ban such products seems to be
to raise an import ban based on the existence of a government policy or based on
origin. Since, this is prohibited under Articles I and/or XI of the GA'IT, they
essentially deny a right that the exporting State has under WTO law. Does this
imply that WTO Members can never impose import bans against products from
particular regions or countries or based on the absence of a particular government
policy? It was submitted here that there are two options to justify such bans. The
first is based on the exception clauses of the GA'IT and the second on general
international law. In Chapter II, the question of whether and when general
international law entitles Members to raise such import barriers was answered.

2 IMPORT BANS AS COUNTERMEASURES

Countermeasures are unlawful measures which become lawful because they are
taken in response to a prior breach of international law by the States against which
the measure is adopted. The adoption of countermeasures including import bans,
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which were originally a form of self-help to induce another State to comply with its
obligations, has always been a popular enforcement mechanism in the international
legal order. Such measures may also have aims other than inducing compliance:
they can be used to induce another State to appear before an international tribunal
or to make another State comply with a ruling of an international adjudicating body.
Moreover, they can be used to break with a particular regime that is involved in
serious human rights violations. Countermeasures taken with regard to the breach of
a particular obligation (e. g., the violation of fundamental labour rights) may be an
action which violates a different international obligation (e.g., lead to a violation of
the GATT).

The two prerequisites for a measure to be seen as a countermeasure are: (1) the
measure violates an international obligation; and (2) it is taken in response to a prior
breach of an international obligation owed towards the State that has adopted this
measure. If a measure that is a reaction to a prior breach of international law does
not violate an international obligation, it should be seen as a retorsion. Since it was
shown that the three types of import bans in response to labour rights violations in
the exporting State are presumptively GATT-illegal, the first requirement seems to
have been met, but what about the second requirement?

Traditionally, those States towards which the international obligation that is
violated is owed have legal standing and are allowed to react by means of
countermeasures (including those that violate the GATT). This approach to legal
standing may obviously cause problems if applied to human rights law since human
rights are considered to be owed towards individuals within the State rather than to
States. If a State violates the rights of individuals within its territory, the legal
position of these individuals is affected. Yet, this does not mean that States never
have a legal interest in other States' compliance with human rights obligations. In
Barcelona Traction, the ICJ made it clear that there are certain obligations, the
violation of which affects the international community as a whole. All States thus
have an interest in the compliance with obligations that are usually referred to as
obligations erga onines. The relevant question for the present study was whether the

interest which was recognized in this case is legally protected and by what means.
Are States entitled to react by means of import bans when such obligations are
violated? It was submitted that there are two possible legal bases for a State to react
by means of an import ban against a prior violation of international human rights by
an exporting State. First of all, if its nationals are victims of the breach of a
fundamental human right, that State is entitled to impose countermeasures against
the violating State. Secondly, it was shown that, in a case of serious breaches of a
peremptory norm of international law, from which obligations erga onines flow, all
States in the international legal order have a right to react by means of
countermeasures. They are not under an obligation to raise an import barrier in
these circumstances but they have the right to in the present state of international
law. Obviously, it should be stressed here that cases where States are entitled to
react in this way are extremely rare but this does not mean that they do not occur. In
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this respect, the import bans against Argentina, Uganda, and South-Africa are cases
in point. When it comes to violations of labour rights in particular, the example of
Myanmar, where the military junta has established a system of forced labour, can be
referred to. Because of the seriousness of the violation in these cases, States have
not objected to countermeasures taken against States where such gross violations
occur.

It was shown that the existence of human rights monitoring mechanisms do not
exclude recourse to this traditional way of law enforcement. Some have argued that,
because human rights monitoring mechanisms are rather weak, they do not exclude
resorting to countermeasures. The ineffectiveness of monitoring mechanisms in the
field of human rights, however, is not sufficient reason to fall back on the law
enforcement system of general international law. Modifications of international  law
can always be made even if this would lead to making enforcement less effective.
There is an exception to this rule: in the rare cases where serious violations of a
norm juris cogentis occur, States are always entitled to resort to self-help
irrespective of the existence of a system that seems to 'contract out' of self-help.

Treaties set up to modify the international law enforcement system with regard
to norms juris cogentis simply cannot have legal force. Thus, States are allowed to
contract out of the system of law enforcement for normal violations of international
law but not for serious violations of a peremptory norm of international law. This
means that WTO law can contract out of the general international law enforcement
system for violations of WTO law. In cases of alleged violations of WTO law,
Members should complain at the WTO in Geneva to the exclusion of self-help.
Furthermore, WTO law seems to limit the type of countermeasures a State may take
in response to violations of normal (non-WTO) bilateral international obligations.

  To illustrate, if a State party to a regional trade agreement (which is also a WTO
Member) wants to make another WTO Member which is also a party to that
agreement comply by means of countermeasures, it can only resort to those
countermeasures that are WTO law-compliant. In other words, they can resort to
freezing of assets or suspending development cooperation but they cannot resort to
import bans. In this respect, WTO law should be seen as the lex specialis (i.e., the
more specific law) which has contracted out of (i.e., is intended to modify) this
traditional law enforcement system. As was said, this contracting out, however, is
limited.

By the same token, the existence of (effective) monitoring mechanisms
developed under human rights instruments cannot be seen as excluding recourse to
classical means of self-help. In contemporary international law, States are only
entitled to take countermeasures in response to human rights violations to the extent
that its nationals are victims of the breach or these norms are of a peremptory
character and the breaches are considered to be 'serious'. It cannot be accepted that
States could actually set  up a system allowing them to deviate,  not  onl y from norms
juris cogentis (which would cause invalidity of the conflicting norm) but also from
the legal consequences thereof. All States have an interest in the protection of
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norms of a jus cogens character. Allowing States to derogate from the legal
consequences flowing from a serious violation of a peremptory norm would make
the concept redundant. Therefore, WTO law cannot be seen as limiting the type of
countermeasures available to its Members in the event of serious violations of a
peremptory norm of international law. In such an event, WTO law cannot have
legal force. It does seem, however, that WTO Members by approving WTO law
have actually given up their right to adopt countermeasures in the form of import
bans when their nationals are the victims of the breach.  If this situation occurs, they
can still take other types of countermeasures that do not breach WTO law.

Another equally relevant issue concerns the question of whether State A that
imposes an import ban against products from State B because of the structural
breaches  of a peremptory norm that occur in that country can also ban imports from
C. Although the case may be that an import ban against B to induce it to comply
with its international obligations would be useless if products  from B still get access
to  A' s market through  C,  it is questionable  if,  in  such  a case, State A could impose
an import ban against C without facing international responsibility towards the
latter. Because C is free to determine whether and what kind of countermeasures it
takes against B in case of a large-scale violation of a peremptory norm, it may
choose not to exercise its right. In such a case, C would not violate an obligation
owed towards A or the international community as a whole. Therefore, A would not
have legal standing against C. Accordingly, A cannot take countermeasures nor
institute judicial proceedings before the ICJ. C may breach an international
obligation if it supplied weapons to a regime that consequently used them to
commit serious human rights violations (for instance, the supply of machetes to
Rwanda shortly before the genocide took place or supply of weapons to a regime
that uses them to employ any policy which leads to large-scale violations of a
peremptory norm) or breach the prohibition of the use of force (for instance, the
supply of weapons which will be used to start a war). Such conduct would
constitute abetting the violating State, which is prohibited in international law. Yet,
even in obvious cases of aid in wrongful conduct, the question of the international
responsibility of the abettor (the State providing the essential facility) is difficult to
answer. To illustrate, if Thailand supplied weapons to the military regime in
Myanmar, could this lead to responsibility? To whom is the obligation not to aid in
the wrongful conduct owed? Should aid in the commission of large-scale breaches
of a peremptory norm be seen as serious enough for other States to be allowed to
take countermeasures against the abettor? This issue remains unclear. Yet, it may be
argued that, in case of a breach of these provisions, i f they are owed erga omnes,  a

third State would have legal standing to institute ICJ proceedings against the
abettor. In such a case, the seriousness requirement may not have to be met. It
should nevertheless be stressed here that, even if this is accepted, it does not mean
that the ICJ has jurisdiction to hear the claim.

Since it thus seems that importing States are allowed to impose import bans
against an exporting State if, in the latter, serious violations of a norm juris cogentis
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occur, two other questions come up in the light of the present study. Firstly, are
there any labour rights that have acquired this status? This is relevant because the
present study focuses on import bans in response to labour rights violations. Which
labour rights are considered so fundamental that a serious violation would entitle
other States to take countermeasures in the form of import barriers? Secondly, can
non-WTO law be applied as an autonomous source in WTO dispute settlement? It
was claimed that WTO law cannot contract out of the legal consequences of serious
violations of a peremptory norm. Therefore, this general international law should
prevail over WTO law in these cases. Can a Panel apply this general international
law to the exclusion of WTO law? If not, general international law cannot serve as
an autonomous defence in WTO dispute settlement, which leaves only the
exception clauses of the GATT as a possible defence.

3 LABOUR RIGHTS WITH Jus COGENS STATUS

The question of whether there are any labour rights of a jus cogens character, was
answered in the affirmative in the present study. Although it remains controversial
what requirements have to be met for a norm to acquire this status, some indications
can be found as the basis for such requirements. Article 53 of the Vienna
Convention on the  Law of Treaties holds a double consent test for the emergence of
jus cogens. The first requirement for a norm to acquire jus cogens status is that is

should be part of general international law. Although too rigid an approach to the
sources of general international law may be problematic, it was shown that the
sources of general international law are conventional law and customary
international law. It was argued that the fundamental labour rights that flow from
the 1998 ILO Declaration on Fundamental Principles and Rights at Work have
become customary international law. All 181 ILO Members, even those who have
not ratified the relevant conventions, are bound by these principles. There are only
11  States  in the world  that  are  not a Member  of this organization  and  that  are  thus
not bound by fundamental labour rights. It concerns Andorra, Bhutan,
Liechtenstein, the Maldives, the Federated States of Micronesia, Monaco, Nauru,
Palau, Tonga Tuvalu, and Taiwan. It can be safely concluded that this small
minority of countries does not include a basic component of the international legal
order. This can be seen as strong evidence for the claim that these principles and the
obligations flowing from them have become customary international law. The
question of whether they have alsojus cogens status is more difficult to answer. The
second test of Article 53 of the Vienna Convention holds that a norm of general
international law should be accepted and recognized as a norm from which no
derogation is permitted in order to acquire jus cogens status. Indications can be
found in declarations, the non-derogability of rights in human rights instruments,
and in the case law of international tribunals. Based on these indicators, it was
argued that only a few of the rights flowing from the declaration have in fact
become peremptory, namely, the prohibition of those forms of forced and child
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labour that coincide with slavery and the prohibition of discrimination on the
ground of race. If any of these rights is flagrantly violated in an exporting State,
importing States are entitled to react by means of import bans. In light of this, it
seems that the US import ban against products from Myanmar in response to the
system of forced labour in that country is allowed under customary international
law if it is accepted that the situation constitutes slavery.

4 THE APPLICATION OF NON-WTO LAW IN WTO DISPUTE SETTLEMENT

The second question, of whether this customary international law which allows
States to take import bans in specific circumstances can be invoked as an
autonomous defence in WTO dispute settlement, was answered in the affirmative in
this study. The applicable law in WTO dispute settlement is not limited: Panels and
the Appellate Body have regularly applied general international law if the WTO
treaties remained silent on procedural matters. This type of fall-back seems easy to
accept if procedural issues come up. It is more difficult to accept that general
international law should be applied if this would lead general international law to
prevail over WTO law. Therefore it will not come as a surprise that the Appellate
Body in Mexico - Soft Beverages made it clear that it would be unacceptable if the
WTO dispute settlement system was used to determine rights and obligations
outside the WTO agreements. This suggests that the jurisdiction of the WTO
judiciary is limited to examining the WTO Agreements only. This approach is
problematic for two reasons. First of all, this would mean that any subsequent
modification of WTO agreements between two or more parties can have no legal
force (will not be applied) because this would require a Panel to determine rights
and agreements outside the WTO agreements. Modifications of WTO law, thus, do
not have legal effect between these parties until all Members agree to broaden the
jurisdictional competence of the WTO judiciary. This seems to run contrary to the
system of international law-making.

The second objection that can be raised is that States cannot modify the legal
consequences of serious violations of norms juris cogentis. As was argued, WTO
law can modify the types of countermeasures taken in response to normal violations
of international law but it cannot limit States' rights to react to serious violations of
a peremptory norm. Any attempt to modify this entitlement of States, including
setting up a system with such limited jurisdictional competence as the Appellate
Body in Mexico - Soft Beverages suggests, can have no legal force. Then how
should a dispute be resolved? In the event that Myanmar would challenge the US
import ban, a Panel could either decline jurisdiction or it would have to disapply
WTO law in favour of general international law. The application of non-WTO law
brings about the risk of misinterpretation but the alternative, namely, to ignore non-
WTO law altogether, is more problematic. Moreover, in situations of a serious
breach of a peremptory norm, it is likely that another body has already judged on
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the compliance. In this light, ILO observations or decisions or report from other
organizations could be used to determine the seriousness of the violations.

5 CONFLICT AVOIDANCE

There is another option, however, to avoid the conflict. It concerns the second
defence a defendant has if a trade restrictions in response to human rights violations
is challenged: invoking the GAIT exception clauses. If these clauses can be seen as
reflecting general international law on countermeasures as set out in Chapter II, a
conflict can be avoided and the US import ban against Myanmar which violates the
substantive provisions of the GAIT will be justified. Thus, the question was raised
to what extent GATT Articles XX and XXI would allow WTO Members to impose
import bans against WTO Members that do not observe basic workers' rights that
have acquiredjus cogens status.

The first difficulty may lie in the question of whether Article XX of the GA'IT
contains a jurisdictional limitation. Based on the US - Tuna cases, it has been

argued that Article XX can only be invoked to justify measures taken to protect a
societal value in the importing State. However, the WTO judiciary has never
explicitly decided that such a jurisdictional limitation exists. Moreover, based on
US - Shrimp, it can be argued that, if a sufficient nexus exists between the societal
values that need protection and the jurisdiction of the State that attempts to protect
it, Article XX may be applied. In this light, it can be argued, that when it comes to

violations of labour rights that have acquired jus cogens status, such a nexus may
exist since, as was shown in Chapter II, all States have an interest in their
protection. Furthermore, measures taken in response to violations of such a
peremptory norm may not always be taken to protect human rights in the exporting
State. To illustrate, the product may be dangerous for consumers as well as for
workers making the product. Bans against such products may be taken to protect a
societal value (e.g., public health) in the importing or exporting State. In such a
case, the jurisdictional limitation, even if it exists, could not constitute an obstacle
to invoke Article XX of the GATT.

Which of the paragraphs of Article XX of the GAIT may be used to cover
import  bans in response to violations of labour rights  that have acquired jus cogens
status? Firstly, because the meaning of the term 'public morals' is rather vague, the
public morals exception of Article XX(a) seems suitable to cover measures taken in
response to labour rights violations in the exporting State. It was demonstrated that
international consensus on values and the practice of other Members may assist to
determine whether an import ban is covered by the public morals exception. In the
case of the US import ban against products from Myanmar, it can be argued that the
fact that other States have taken trade restrictive action as well and the fact that the
ILO has recommended States to take action may serve as additional evidence.
However, paragraph (a) also requires that such a measure is 'necessary' to achieve
the declared objective.
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The 'necessity' test requires a weighing and balancing of a number of factors.
Firstly, the contribution of the import ban to the achievement of its objectives in
light of the interest at stake will have to be examined. Clearly, a total ban is the
most trade-restrictive measure available. According to the Appellate Body, this
makes the standard of review stricter. Thus, the measures should make a 'material'
rather than a marginal or insignificant contribution to its aim. In this light, it can be
argued that, if the aim of an import ban against Myanmar is the importing State's
wish to dissociate itself from the exporting State's government, the ban could be
seen as making a material contribution to this aim. Secondly, if the first test leads to
the preliminary conclusion that the ban is necessary, the complainant can identify
possible alternatives to the challenged measure which the defendant could have
taken. If it finds an alternative that would contribute equally to the aim of the ban
(e.g., the protection of public morals), then the challenged measure should not be
seen as 'necessary' under Article XX(a), (b) or (d). Again, if the import ban is taken
by a Member to dissociate itself from the government of Myanmar, it seems
unlikely that there are alternatives which achieve the protection of public morals in
the US in the same way.

Paragraph (b) which justifies GATT-illegal measures which are necessary to
protect human, animal, or plant life or health may also be invoked if it is accepted
that (1) bad labour conditions pose a risk to workers in the exporting country, and
(2) a 'sufficient nexus' exists between the country that adopts the ban and the
protection of life or health in the exporting country. With regard to the first
requirement, it can be argued that health risks for child workers are described in
WHO, ILO, and UNICEF reports. With regard to the second requirement, it cannot
be excluded that, in cases of large-scale breaches of a peremptory norm, such a
nexus indeed may exist. When this is accepted, the ban will still have to be
considered necessary. The necessity test may raise difficulties when examining
import bans taken to protect health in the exporting State because it will be hard to
prove that, in such a case, an import ban would make a material contribution to the
protection of health. However, in a situation such as in Myanmar, where large-scale
labour rights violations occur and alternatives are not feasible, it can be argued that
trade restrictions are the only option left.

Paragraph (d), which justifies measures that are necessary to secure compliance
with laws or regulations which are not inconsistent with the provisions of the
GATT, may also be invoked. However, this is true only to the extent that
peremptory norms of international law may be seen as part of the domestic law
system of the Member that imposes the enforcement measure. This stance can well
be maintained. Again, the second requirement is that the compliance measure (the
import ban) should be perceived as 'necessary' in order to be justified by this
provision. This requires the same weighing and balancing of factors as described
under (a) and (b). Does the ban make a material contribution to inducing the
exporting State to comply with fundamental labour rights? In this light, some have
argued that human rights in exporting States can also be effectively protected by
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imposing WTO law-consistent alternative measures such as withholding foreign
assistance or freezing assets. This suggests that it may be more difficult to prove
that import bans are necessary to induce the exporting country to comply with its
international obligations in the field of labour rights.

Yet, it is worth stressing that the present study focuses on those exceptional
situations where general international law allows States to take countermeasures,
including trade restrictions, in response to structural violations of jus cogens norms.
As was argued in Chapter IV, it cannot be accepted that States are not allowed to
resort to import bans, which has proven an effective means to induce compliance in
these circumstances. In this view, general international law may, from a conflict-
avoidance perspective, assist in determining whether alternatives were available
which the party that has adopted the import ban could reasonably have been
expected to employ.

Another obstacle for conflict avoidance may be found in the Chapeau of Article
XX of GATT. It provides that 'measures may not be applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on
international trade'. The question of whether an import ban in response to violations
of basic workers' rights can be seen as arbitrary or unjustifiable discrimination
depends on the question of whether the measure is applied in a discriminatory way.
If this is not the case, there would be no need to consider the question of its
arbitrariness or unjustifiability. For instance, if a ban against products from
Myanmar is imposed and products manufactured in countries where the same
practices occur do gain market access, the ban may violate the Chapeau of Article
XX. Because of the exceptional circumstances in Myanmar, it is unlikely that a
similar situation in another country can be found.

It seems that, for examining whether an import ban is a disguised restriction on
trade, the same approach developed to reveal de facto discrimination under an
Article III:4 examination must be taken. In other words, the design, architecture,
and revealing structure of the measure and the lack of the existence of a clear
relationship with the declared objective may lead a Panel to decide that the measure
constitutes a disguised restriction on international trade.

Another option to justify the import bans described in the present study is to
invoke Article XXI of the GAlT, which allows GATT-illegal measures when the
situation is an emergency in international relations and the ban is necessary for the
protection of essential security interests. However, it is difficult to see how a ban in
response to labour rights violations in the exporting State may be necessary for the
protection of the essential security interests of the importing State. Although this
provision thus cannot be invoked to justify import bans in response to labour rights
violations, it is not excluded that this provision can be invoked to justify import
bans imposed against countries that breach the prohibition of the use of force.
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6 ALTERNATIVE UNILATERAL ACTIONS

Import bans in response to labour rights violations in the exporting WTO Member
State thus only seem to be permitted if the exporting State seriously violates the
prohibition of those forms of child and forced labour that coincide with slavery or
the prohibition of racial discrimination. Yet, importing States that wish to do
something about other labour rights violations in the exporting WTO Member State
do have alternative options that have relevance for the WTO if they want to act
unilaterally.

Preferential treatment to products from countries that do observe an agreed
number of fundamental labour rights  is  one of those options. For instance,  in  1997,
the EC withdrew all tariff preferences that it had given Myanmar.3 It was shown
that the Most Favoured Nation principle under Article I of the GATT requires that
preferential treatment for one country should be extended unconditionally to all
Members. The exception to this rule is benefits granted to developing countries.
The Enabling Clause allows developed States to grant trade benefits to developing
countries under certain conditions. Since 1971, the EC has had a Generalised
System of Preferences (GSP). At the time when the GSP was challenged before a
WTO Panel, it had five different arrangements in operation. The arrangement that is
most relevant for the present study was the one that granted additional tariff
preferences to countries conditional upon compliance with labour rights. In 2004,
however, the WTO Appellate Body made it clear that this right to grant certain
benefits conditionally is not unlimited. The beneficial treatment should be made
available to all developing WTO Members that are similarly situated: because the
Drug Arrangement failed to set out substantive criteria and procedures to extend the
number of beneficiaries, it was considered to be de jure discriminatory. Because it
contained substantive criteria and procedures to make benefits available to all
developing Members, the labour rights arrangement of the EC did not seem to be de
jure discriminatory. The answer on the extent of conformity with WTO law would
also depend upon other requirements such as the lack of de facto discrimination,  the
existence of an aim which positively responds to the special development, and the
financial and trade needs of the beneficiaries. While not all of these criteria are
sufficiently clear yet, there is no reason to assume that the new EC GSP
arrangement, which includes the former three s ecial incentive arrangements in one
arrangement, does not meet these requirements.

Another possible way to point out to States their obligations in the field of
labour rights is the WTO Trade Policy Review Mechanism (TPRM). Under this
system, trade policies of Members are reviewed on a regular basis. This review is
done by the WTO General Council, which meets as the Trade Policy Review Body,

3 EC Council Regulation No. 552/97 of 24 March 1997.
4 EC Council Regulation No. 980/2005, Applying a Scheme of Generalised Tariff Preferences, 27 June
2005. Article 9(a) requires beneficaries to have 'ratified and effectively implemented' core UNALO
human and labour rights conventions.
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on the basis of a report prepared by the government of the State whose trade policy
is being examined and a report prepared by economists of the WTO secretariat. It is
not uncommon that States actually ask questions with regard to compliance with
core labour standards. In the review of Chinese trade policy, for instance, the EC
asked questions on supervision of labour standards and inquired which initiatives
China had taken to ensure respect for labour standards in Export Processing Zones
(EPZs).5 Obviously, such questions may contribute in pressuring States to comply
with core labour rights. The effect of such reviews, however, should not be
overestimated. Firstly, least-developed countries in the best case are reviewed every
six years. Usually these intervals are even longer. Secondly, apart from raising
awareness by 'naming and shaming' no consequences are attached to structural
denial of labour rights in the trade policy reviews. The TPRM is of a purely
political nature and Members are free to ask questions on all kinds of issues.

Another type of unilateral trade-restrictive measure than import bans that States
have resorted to in response to large-scale labour rights violations in other States is
selective public procurement. Massachusetts, for instance, adopted an Act which
prohibited State agencies from contracting with corporations doing business in
Myanmar. It is unclear whether such selective public procurement policies are in
conformity with the WTO Government Procurement Agreement (GPA). So far, the
WTO judiciary has not had a chance to deal with this question. Thus it remains
unclear whether such a selective public procurement policy could be justified by
any of the exception clauses of the WTO GPA.

All these options may contribute to making exporting WTO Members comply
with fundamental labour rights. If the violation of labour rights in the exporting
country constitutes a situation of a serious violation of the prohibition of those
forms of child and forced labour that coincide with slavery or the prohibition of
racial discrimination will importing WTO Members, under international law, be
entitled to impose an origin-based import ban.

5 Trade Pohcy Review Body Wr/TPRIM/1611Add.2, Minutes of Meeting Trade Policy Review of
People's Repub/ic of China, 11 September 2006,87.  The EC asked questions such as: 'Is China taking
initiatives aimed at ensuring respect for labour standards in Export Processing Zones (EPZs)?' And:
'How does China intend to ensure that employment standards covered in national employment
legislation (e.g. minimum wages, working hours, health and safety at work) are respected in all
companies including in those directly or indirectly engaged in international trade?'
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Hoewel het bestaan van een relatie tussen internationale handel en arbeid niet kan
worden ontkend, is het niet eenvoudig gebleken deze exact te benoemen. Edn aspect
van de discussie die wordt gevoerd omtrent deze relatie richt zich op de vraag of
importerende staten producten van hun markt mogen weren die gemaakt zijn onder
erbarmelijke arbeidsomstandigheden. Deze discussie werd al kort na de Tweede
Wereldoorlog gevoerd tijdens de onderhandelingen over de oprichting van de
Internationale Handelsorganisatie (naar de Engelstalige afkorting: ITO) die nooit
het levenslicht zag. Het mag dan ook geen verbazing wekken dat deze discussie,
bijna 50 jaar later, wederom werd gevoerd, maar nu in het kader van de
onderhandelingen voor de oprichting van de Wereldhandelsorganisatie (naar de
Engelstalige afkorting: WTO). De relevante vraag in dit kader is of slechte
arbeidsomstandigheden moeten worden gezien als comparatief voordeel (een
belangrijk principe dat ten grondslag ligt aan de economische theorie omtrent
internationale handel) of niet. In het laatste geval wordt binnen het recht van de
WTO een grens opgeworpen welke bepaalt wat toelaatbaar is en wat niet als het
gaat om de schending van arbeidsrechten in het productieproces. Lidstaten van de
WTO zouden in dit geval het recht hebben producten van andere lidstaten die
geproduceerd zijn onder erbarmelijke omstandigheden van hun markt te weren. In
het eerste geval zal schending van arbeidsrechten niet worden verbonden met het
recht van de WTO. Een dergelijke visie valt te verdedigen met het argument dat
eerbiediging van mensenrechten, waar arbeidsrechten onder vallen, het gevolg is
van economische groei. Het moge geen verbazing wekken dat deze complexe
discussie in de WTO-onderhandelingen tot verdeeldheid heeft geleid en dat een
dergelijke 'sociale clausule' uiteindelijk niet is opgenomen in het recht van de
WTO.

In de daarop volgende Ministeriele Conferenties in WTO-kader werd het belang
van toezicht op de naleving van arbeidsrechten benadrukt, maar werd de
Internationale Arbeidsorganisatie (naar de Engelstalige afkorting: ILO) genoemd als
de meest geschikte organisatie om deze rol te vervullen. Toch kan hieruit niet de
conclusie worden getrokken dat toezicht op de naleving van arbeidsnormen voor de
WTO een gepasseerd station is. Het valt namelijk niet geheel uit te sluiten dat
WTO-lidstaten op eigen houtje importbarri8res opwerpen als antwoord op
schendingen van arbeidsrechten in exporterende landen. Een dergelijk handelen is
niet vreemd in de internationale rechtsorde. Denk hierbij aan de importbarribes die
de Verenigde Staten (VS) hebben opgeworpen tegen producten uit Myanmar als
antwoord op de voortdurende schendingen van mensenrechten (inclusief
arbeidsrechten) in dat land. Als dergelijke handelsbarriBres worden opgeworpen,
bestaat de mogelijkheid - hoewel deze grotendeel theoretisch van aard is - dat het
land waartegen deze maatregel wordt genomen een klacht indient bij de WTO in
Gentve. De Wereldhandelsorganisatie kent namelijk een uniek
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geschillenbeslechtingsysteem met verplichte rechtsmacht waarbij lidstaten kunnen
klagen als zij van mening zijn dat een andere lidstaat zijn verplichtingen onder de
WTO-verdragen niet nakomt. In essentie leidt het voorgaande tot de volgende vraag
die centraal stond in deze studie:

Hoe zou volgens het internationaal recht het WTO-geschillenbeslechting-
mechanisme moeten oingaan met een geschil over een importbarritre op producten

die  is  opgeworpen als  reactie op schendingen van fundamentele arbeidsrechten?

Om een antwoord te vinden op deze vraag werd de aandacht in het eerste hoofdstuk
gelegd op de vraag in hoeverre het materiele recht van de WTO dergelijke
importbarritres toestaat. Immers, als dergelijk handelen niet in strijd is met het
materiele WTO-recht is er geen basis voor een geschil.

In het onderzoek naar de toelaatbaarheid van dergelijke importbarrieres in
hoofdstuk I werd beargumenteerd dat het voor het toetsen van de toelaatbaarheid
onder het materiele WTO-recht nuttig kan zijn een onderscheid te maken tussen drie
verschillende typen importbarriares. Het eerste type is een volledig importverbod
gericht op alle producten uit een bepaald land. Een voorbeeld hiervan is het
Amerikaanse importverbod op producten uit Myanmar. Een dergelijk importverbod
is in strijd met artikel XI van de Algemene Overeenkomst inzake Tarieven en
Handel (naar de Engelstalige afkorting: GATT) dat quota verbiedt. Het tweede type
importverbod is een verbod op bepaalde producten uit een land. Als producenten in
land A bijvoorbeeld berucht zijn om het inzetten van kinderen in het
productieproces van tapijten, kan dat een reden zijn om tapijten uit land A van de
marla te weren. Een dergelijk verbod is eveneens in strijd met artikel XI van de
GATT omdat het wederom gaat om het instellen van quota. Daarnaast kan een
dergelijk verbod ook strijdig zijn met artikel I van diezelfde overeenkomst als een
'soortgelijk' product afkomstig van andere landen wel tot de markt van het
importerende land wordt toegelaten. Bij het bepalen of twee producten 'soortgelijk'
zijn en dus in een competitieve verhouding staan, speelt een aantal factoren een rol.
Deze factoren zijn meestal gerelateerd aan zichtbare producteigenschappen. Dit
heeft tot gevolg dat een tapijt gemaakt door kleine kinderen en een tapijt gemaakt
door een machine beschouwd worden als producten die in een competitieve
verhouding staan. Soortgelijke producten moeten een identieke behandeling
genieten. Producten die niet soortgelijk zijn, en dus niet in een competitieve
verhouding staan, mogen dan ook anders behandeld worden. In de laatste jaren is
steeds meer de gedachte opgekomen dat ook de voorkeur van consumenten een rol
speelt in het bepalen of twee producten soortgelijk zijn. Als dit zou worden
geaccepteerd, dan zouden in het bovengenoemde voorbeeld tapijten gemaakt door
kleine kinderen gezien worden als een ander product dan tapijten gemaakt door
machines. Dit zou tot gevolg hebben dat beide een andere behandeling kunnen
genieten. Kort gezegd zou een importverbod op tapijten uit land A die zijn gemaakt
door kinderen dan niet in strijd zijn met artikel I van de GAIT. Hierbij dient wel te
worden opgemerkt dat er genoeg kwantitatief bewijs moet zijn om aan te tonen dat
een meerderheid van de consumenten bereid is om meer te betalen voor tapijten die
gemaakt zijn door machines. Als dit niet wordt geaccepteerd, en tapijten geweven
door kinderen en tapijten geweven door machines beschouwd worden als
soortgelijke producten die in een competitieve verhouding staan, dan is een
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importverbod op tapijten uit land A welke gemaakt zijn door kinderen strijdig met
artikel I van de GA'IT.

Het derde type importverbod is, in tegenstelling tot de eerste typen, niet expliciet
gerelateerd aan het land van herkomst. Het gaat daarbij bijvoorbeeld om een
importverbod op producten waarvan het productieproces niet acceptabel wordt
geacht in het importerende land. Hierbij valt te denken aan een WTO-lidstaat die
een import- of verkoopverbod (in essentie heeft dit hetzelfde effect als een
importverbod: het product kan niet op de markt komen) op producten legt die zijn
gemaakt door kinderen jonger dan acht jaar oud. In het geval van zulke origine-
neutrale nationale regulering speelt artikel III van de GATT een rol. Deze bepaling
houdt in dat nationale regulering toegestaan is zolang dit niet leidt tot discriminatie
van buitenlandse producten. Het probleem met een importverbod dat is gebaseerd
op de productiemethode is dat het in de meeste gevallen onmogelijk zal blijken om
te achterhalen hoe een product geproduceerd is. Dit is het gevolg van het feit dat de
manier waarop het product gemaakt is in de meeste gevallen niet detecteerbaar is in
het product zelf. Hoe kan een douanier bijvoorbeeld zien of een tapijt machinaal
geknoopt is of door kinderen? Een veelgebruikte manier om productieprocessen
zichtbaar te maken is om producten te labellen.

Om een overzicht te geven van verschillende systemen van labellen werd in
hoofdstuk I een onderscheid in verschillende categorieen gemaakt. Wanneer een
overheid poogt producten die gemaakt zijn in strijd met bepaalde fundamentele
arbeidsrechten te weren, is verplicht labellen (mandatory labelling) de enige
relevante optie. Het idee hierbij is dat producten die niet voorzien zijn van een label
geen markttoegang krijgen. Een staat kan bijvoorbeeld eisen dat alle tapijten een
label moeten hebben dat verzekert dat fundamentele arbeidsrechten in het
productieproces worden geeerbiedigd. Een dergelijk systeem moet gezien worden
als een technische regulering welke moet voldoen aan de Technische Barribres aan
Handel (naar de Engelstalige afkorting: TBT) overeenkomst en, als het hieraan
voldoet, eveneens aan de GATT. De TBT-overeenkomst vereist dat de toepassing
van het systeem van labellen origineneutraal moet zijn. Dat wil zeggen dat de
toepassing niet discriminatoir mag zijn tussen producten van verschillende landen
en tussen buitenlands en binnenlands geproduceerde producten. Als binnenlandse
producenten bijvoorbeeld aan minder eisen hoeven te voldoen om het label
toegekend  te   krij gen   voor hun producten dan buitenlandse producenten dan heeft
het er alle schijn van dat de toepassing van het systeem discriminatoir is. Daarbij
komt nog dat de TBT-overeenkomst een noodzakelijkheidtest kent. Op basis
hiervan mag een verplicht systeem van labellen geen onnodig obstakel voor handel
vormen. Aan deze eis is voldaan als het systeem is gebaseerd op een aantal
legitieme doelen zoals de bescherming van de volksgezondheid en het milieu en als
dit systeem conform internationale standaarden is. In dit licht is het niet verrassend
dat sommigen hebben beweerd dat mensenrechten ook kunnen worden gezien als
internationale standaarden in het kader van de TBT-overeenkomst. Het is niet
helder of dit inderdaad mogelijk is. Zelfs als een verplicht systeem van labellen in
overeenstemming zal worden geacht  met de TBT-overeenkomst  zal  het nog altijd
getoetst moeten worden aan artikel III van de GATT. Ondanks deze theoretische
mogelijkheid om producten te weren op basis van een verplicht systeem van
labellen, lijkt het uitgesloten dat een dergelijk systeem conform WTO-recht kan
worden opgezet: een eis dat alle importproducten voorzien zijn van een label dat
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garandeert dat fundamentele arbeidsnormen niet zijn geschonden in het
productieproces betekent dat er moet worden nagegaan of alle producenten op de
wereld aan deze eis voldoen als deze producenten markttoegang willen. Deze
opdracht lijkt onmogelijk en elke belemmering in dat proces kan al snel leiden tot
discriminatoire behandeling. Een mogelijkheid om dit probleem te ontlopen is het
opzetten van een systeem van wederzijdse erkenning.

Als voorbeeld hiervoor kan het Kimberley Proces certificeringschema dienen.
Dit schema, wat tot doel heeft handel in conflictdiamanten te beeindigen, verplicht
staten die partij zijn bij het Kimberley Proces om handel in diamanten met landen
die geen partij zijn stil te leggen. Omdat er angst bestond dat een dergelijke
verplichting strijdig zou zijn met de TBT-overeenkomst dan wel de GAIT werd
ervoor gekozen om binnen de WTO een zogenaamde vrijwaring aan te nemen die
lidstaten de mogelijkheid geeft om diamanten van niet deelnemende landen te
weren. Gezien de politieke onenigheid over de 'sociale clausule' lijkt het aannemen
van een dergelijke vrijwaring voor importbarriBres die zijn opgeworpen als reactie
op schending van arbeidsrechten uitgesloten.

Derhalve werd in hoofdstuk I de conclusie getrokken dat de enige optie die
overblijft voor staten is om producten te weren op basis van origine of op basis van
het ontbreken van een specifiek overheidsbeleid op het gebied van de bescherming
van arbeidsrechten. Dergelijke importbarridres zijn gebaseerd op de herkomst van
het product en daarom strijdig met het materiele recht van de WTO. Betekent dit nu
dat WTO-lidstaten geen producten kunnen weren op basis van de herkomst? Het
Amerikaanse importverbod op producten uit Myanmar lijkt namelijk haaks te staan
op deze bevinding.

Om een antwoord te vinden op deze vraag werd in hoofdstuk twee onderzocht in
hoeverre dergelijke importbarritres als antwoord op grootschalige schendingen van
internationaal recht zijn toegestaan. Door middel van een aantal voorbeelden werd
aangetoond dat het opschorten van verplichtingen in het internationale recht als
antwoord op een eerdere schending van de staat waartegen deze tegenmaatregel
werd genomen niet ongebruikelijk is. Dergelijke tegenmaatregelen nemen zelfs de
onrechtmatigheid van de opschorting van de internationale verplichting weg als aan
een aantal voorwaarden is voldaan. Tegenmaatregelen zijn van origine een vorm
van zelfhulp en zijn een veelgebruikt middel om andere staten hun internationale
verplichtingen na te laten komen. Andere doelen kunnen zijn om andere staten te
dwingen voor een internationaal gerecht te verschijnen dan wel om afstand te
nemen van een bepaald regime dat verantwoordelijk is voor grootschalige
mensenrechtenschendingen.

Het voorgaande leidde tot de vraag of importbarritres genomen als antwoord op
schendingen van arbeidsnormen die, zoals in hoofdstuk I beschreven, strijdig zijn
met de GAIT als tegenmaatregel gezien kunnen worden. Als dat het geval is dan
kan een dergelijke tegenmaatregel als rechtmatig worden beschouwd omdat het een
reactie is op een eerdere schending. Van origine is het recht op het nemen van
tegenmaatregelen echter een recht van de staat jegens welke de schendende staat

zijn verplichtingen niet nakomt. Wanneer het gaat om de schending van
arbeidsrechten - en meer algemeen om mensenrechten - dan zijn de verplichtingen
die geschonden worden, juridisch gezien, geschonden jegens individuen. Het zijn
hun rechten die worden geschonden en derhalve zijn zij degenen die in hun
juridische positie worden aangetast. Dat wil echter niet zeggen dat andere staten
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nooit in hun juridische positie worden aangetast als een staat de rechten van de
mens schendt. In een bekende zaak voor het Internationaal Gerechtshof (IGH) is
namelijk bepaald dat er verplichtingen bestaan die, als ze geschonden worden, de
hele internationale gemeenschap in hun juridische positie aantasten. Het is echter
niet volledig duidelijk of de schending van dergelijke verplichtingen erga omnes
(jegens allen) tot gevolg heeft dat alle staten tegenmaatregelen kunnen nemen. In
hoofdstuk II werd gesteld dat er twee juridische bases zijn wanneer andere staten
dergelijke tegenmaatregelen kunnen nemen. De eerste mogelijkheid is wanneer de
burgers van een staat het slachtoffer zijn van de schending van fundamentele
mensenrechten in een andere staat. De Staat waarvan het slachtoffer de nationaliteit
heeft kan dan tegenmaatregelen nemen tegen de schendende staat. De tweede
mogelijkheid is wanneer er grootschalige of serieuze schendingen plaatsvinden van
een verplichting erga omnes. Dergelijke verplichtingen vloeien voort uit
dwingendrechtelijke normen van internationaal recht (jus cogens). In dat geval
hebben ander staten een recht om tegenmaatregelen te treffen. De situaties
waaronder dit kan, zijn uiterst zeldzaam. Men denke bijvoorbeeld aan de reacties op
het Zuid-Afrikaanse Apartheidsbeleid of overtredingen van het interstatelijke
geweldsverbod. Het feit dat dergelijke situaties schaars zijn, wil niet zeggen dat
deze juridische basis voor de huidige studie niet relevant is. De situatie in Myanmar
kan zeer goed gekwalificeerd worden als een situatie waarin op grote schaal
fundamentele mensenrechten worden geschonden. Vanuit dit oogpunt valt de
Amerikaanse importbarridre op producten uit Myanmar te rechtvaardigen. Het feit
dat er allerlei toezichtmechanismen bij mensenrechtenverdragen bestaan, doet geen
afbreuk aan het recht van andere staten om tegenmaatregelen te treffen in het geval
van grootschalige schendingen van een dwingendrechtelijke norm van
internationaal recht.

De logische volgende vraag die opkwam in het licht van het voorgaande is of er
wel arbeidsrechten bestaan die een dwingendrechtelijk karakter hebben. Als het
antwoord positief is, is de vraag welke arbeidsrechten een zodanig karakter hebben
dat, als ze op grote schaal geschonden worden, andere staten het recht geven
tegenmaatregelen (inclusief importbarridres) te nemen. Deze vraag werd
beantwoord in hoofdstuk III. In dit hoofdstuk werd betoogd dat deze normen wel
degelijk bestaan. Het gaat hierbij om het verbod op die vormen van dwangarbeid en
kinderarbeid die als slavernij gekwalificeerd kunnen worden en om het verbod op
discriminatie op basis van ras.

De eerste drie hoofdstukken schetsten het spanningsveld tussen het materiele
WTO-recht enerzijds  en het recht van staten om tegenmaatregelen te treffen  als
reactie op een ernstige schendingen van een norm van dwingendrechtelijke aard
anderzijds. Hoe moet het WTO-geschillenbeslechtingmechanisme nu omgaan met
klachten over importbarri8res die zijn toegestaan onder het algemeen internationaal
recht maar zijn verboden onder het materiele WTO-recht? In hoofdstuk IV werd
betoogd dat dit potentiele conflict tussen beide deelgebieden van het internationale
recht moet worden opgelost door toepassing van conflictregels. Dit betekent dat als
geaccepteerd wordt dat een importbarriere, die in strijd is met het materiele WTO-
recht, gezien moet worden als een tegenmaatregel, dan neemt die kwalificatie de
onrechtmatigheid van de schending van WTO-recht weg. Deze visie valt alleen te
verdedigen als (1) WTO-recht zich niet uit het algemeen internationaal recht heeft
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gecontracteerd en (2) de rechtsmacht van het geschillenbeslechtingmechanisme niet
zodanig beperkt is dat het alleen WTO-recht kan toepassen.

In hoofdstuk IV werd beargumenteerd dat er zekere beperkingen gelden voor
staten die zich uit het algemeen internationaal recht willen contracteren. Het zou
immers absurd zijn als geaccepteerd werd dat staten de juridische gevolgen die
voortvloeien uit een serieuze schending van een jus cogens norm door het sluiten

van een verdrag of het opzetten van een geschillenbeslechtingsysteem met beperkte
rechtsmacht teniet zouden kunnen doen.

Om terug te komen op de onderzoeksvraag die centraal stond in deze studie: hoe
zou een geschil dan moeten worden beslecht? In het geval dat Myanmar de
importbarritre die de VS hebben opgeworpen zou aanvechten, zijn er een aantal
mogelijkheden. Een WTO-Panel zou kunnen besluiten dat het geen jurisdictie heeft
om over het geschil te oordelen omdat het geschil wel een handelsaspect bevat maar
in essentie gaat over het algemeen internationaal recht en niet over WTO-recht. Een
andere optie is om het WTO-recht niet toe te passen ten faveure van het algemeen
internationaal recht. Deze optie brengt wel het risico van verkeerde interpretatie van
dit algemene recht met zich mee, maar het in zijn geheel niet toepassen van dit recht
zou nog problematischer zijn. Bovendien is het zeer waarschijnlijk dat in die
gevallen waarin het algemeen internationaal recht staten toestaat om importbarritres
op te werpen als antwoord op een schending van fundamentele arbeidsnormen, er al
een uitspraak of veroordeling van een internationaal orgaan bestaat. Denk hierbij
bijvoorbeeld aan de ILO-rapporten over de situatie in Myanmar. De derde
mogelijkheid     om     zo' n geschil     op te lossen     is het toepassen     van     de
uitzonderingsclausules in de GATT. Het is namelijk te verwachten dat de
verdedigende partij zowel een beroep zal doen op het algemeen internationaal recht
alsook op de uitzonderingsclausules in de GATT die importbarrieres kunnen
rechtvaardigen. Door toepassing van de uitzonderingsclausules kan een conflict met
het algemeen internationaal recht worden voorkomen. In hoofdstuk V werd
uiteengezet dat een dergelijke harmonieuze interpretatie door toepassing van artikel
XX van de GATT zeer goed mogelijk is.
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