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THE INSTITUTING OF BRUTE FACTS 

by 

BERT van ROERMUND* 
Faculty of Philosophy, Tilburg University 

Apart from "institutional facts" in MacCormick and Weinberger's 
sense, 1 there are "insti tut ional  facts" in a different, more radical 
sense, 2 the sense in which, for the law, there are no other facts than 
institutional facts. Indeed, I shall argue that, although every piece 
of legal discourse wants some facts to be "brute", the very bruteness of 
these facts turns out, on detailed scrutiny, to be instituted by legal 
discourse and its narrative of what happened or could happen in a 
certain case or type of cases. My concern is with an adequate account 
of this kind of institutional facts. For I scrupulously want to avoid 
the untenable, though perhaps fashionable thesis that law is bound 
to reflect exclusively its own dogmatic fictions. I suspect, rather, 
that it has this tendency as a matter of political fact, not as a mat- 
ter of conceptual furniture. 

This paper pertains to what I believe to be only a part of the 
problem. It compares a deconstructionist to an analytical approach 
towards what I call the narrative link between factual and norma- 

An earlier version of this paper was submitted to a working group at the 
Conference of the International Association of Philosophy and Literature 
(Atlanta, 1989), and discussed with H.N. Castafieda (Bloomington, 1989). I 
am grateful for the valuable criticism received on both occasions. My visit 
to the United States was supported by a grant from the Dutch Koninklijke 
Academic voor Wetenschappen and from my own Faculty of Philosophy at 
Tilburg University, which I acknowledge with sincere gratitude. 

1 See the introductory chapter of D.N. MacCormick and O. Weinberger, 
An Institutional Theory of Law. New Approaches to Legal Positivism 
(Dordrecht, etc.: Kluwer Academic Publishers, 1986), as well as chapters II 
and IV. I will use this book to refer to MacCormick's position over the years, 
and I will ignore the question whether this position is congruent with 
Weinberger's. 

2 To mitigate the difference in radicality, see the last sentences of this 
article. 
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rive components in legal rules and decisions. The deconstructionist 
claims that narratives have the curious habit of revoking the dis- 
tinctive order or hierarchy we endorse in pairs like: event and inter- 
pretation, cause and effect, sign and meaning. I will enlarge that 
piece of "narratology" by the claim that it also pertains to the rela- 
t-ion between the facts of a case and the decision on that case in law, 
and illustrate it by summarizing an instructive example I presented 
elsewhere in full. 3 Then, I want to discuss how the narrative trick 
should be explained in terms of epistemology, to see if we can gain a 
more adequate philosophical understanding both of legal language 
and of the theory of literature involved. My conclusion will be on 
the one hand that deconstructivist narrative analysis constitutes a 
challenge to a representationalist view on (legal) knowledge; but on 
the other that some analytic philosophy like Castafleda's "Guise 
Theory", while upholding the same challenge, provides a better 
philosophical understanding and explanation of the relationship 
between factual and normative elements in legal rules and legal 
decisions. In the end, I shall return to the radical thesis mentioned 
above, that the alleged bruteness of facts in legal reasoning is the 
paragon of institutionalism. 

1. Narrat ives  

The insurmountable presupposition of narratives is this: that a 
narrative is itself the presentation, articulation, modification, in- 
terpretation, evaluation, or whatever, of something (the events) 
which is conceived of, by the narrative itself, as independent of and 
prior to the presentation, articulation, modification, etc. This rock- 
bottom distinction is mostly called the distinction, indeed the hier- 
archy, between Discourse and Story or (as I shall call it) between 
Interpretation (Meaning) and Event. Even when we characterise a 
discourse as fiction, we only understand it by using this very hierar- 
chical framework: the narrative can only be narrated (and under- 
stood) in virtue of the presupposition that there is something 

3 "Narrative Coherence and the Guises of Legalism", in P. Nerhot, ed., 
Law, Interpretation and Reality. Essays in Epistemology, Hermeneutics 
and Jurisprudence. (Dordrecht, etc.: Kluwer Academic Publishers, 1990), 
310-345. 
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"outside" the discourse to tell something about; though in that case 
the independence of the referent is "story-relative "4 and, thus, itself 
dependent on the story. 

Jonathan Culler has argued, however, that it is of the essence of 
narratives to prompt  its hearers, indeed its protagonists, to a second 
presupposition, which is as necessary as the first one. s This second 
presupposition entails an hierarchy, too, between Event (Story) and 
Meaning (Discourse). But it is the exact inversion of the first one. 
According to this presupposi t ion,  the narrative can only be 
understood in the right way if one acknowledges that the "events" 
referred to are not independent of and prior to the Discourse, but, 
ra ther ,  are the products  of discursive forces, restrictions, re- 
quirements; in short, the demands of narrative coherence. 

To support his thesis, Culler cites Greek drama, modern novels, 
Freud's report on the famous Wolfman case, Nietzsche's analysis of 
causation, and William Labov's research on "natural narratives" in 
everyday life. His locus classicus is the play Oedipus Rex. The ac- 
tion of this drama is, without doubt, based on the gradual revelation 
(Discourse) of the meaning of a past Event (Story). The event of 
"Oedipus killing an old man at the crossroads" gets the meaning of 
"Oedipus being guilty of killing his own father". In this respect, the 
normative judgment of guilt is the consequent of the antecedent judg- 
ment of fact. We may frame it as an hierarchy of reading [H.1], 
which renders the presupposition: 

[H.1] E ~ I (Event prior to Interpretation). 

But the opposite presupposition is also present. A careful read- 
ing of the text makes it clear that Oedipus 's  guilt is never estab- 
fished by what would have been, according to Oedipus's own com- 
mitment,  crucial evidence of "what really happened": the evidence 
which the old shepherd is expected to give as a former eyewitness 
at the crossroads. Although this witness is found at last, and al- 
though it is said before in the play by Oedipus himself that his tes- 

4 Cf. P.F. Strawson, Individuals. An Essay in Descriptive Metaphysics 
(London: Methuen, 1959), 18. 

5 J. Culler, The Pursuit of Signs; Semiotics, Literature, Deconstruction 
(Ithaca, New York: Cornell University Press, 1981), 172ff. 
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timony will be all-important, he is never asked to tell what  hap- 
pened at the crossroads. In fact, what makes this play a tragedy is 
precisely that this final proof is omitted. The hero knows his des- 
tiny already and he himself erases the possibility of innocence. He 
knows the prophecies, he knows the curse on Thebe, he understands 
from the shepherd that he is Laius's son and he has not forgotten 
that he once killed an old man at the crossroads and reported that 
event in public. From all these narrative lines of signification one 
crucial event arises, which needs no further testimony as it is the 
key-stone of the topology of the text: Oedipus acknowledges that he 
then and there killed his father. Culler puts it succinctly; 

Oedipus becomes the murderer of his father not by a violent act that is 
brought to light, but by bowing to the demands of narrative coherence 
and deeming the act to have taken place. 6 

It is precisely this bowing as a personal act which distinguishes 
the hero in the classical drama from the main character in an arbi- 
trary blood-and-thunder-play. This recognition of his own identity 
requires a focus: the revelation of an origin as a first cause, an origin 
which is, paradoxically, the effect of its effects, the present cause of 
past effects. This reading can be framed in a second hierarchy [H.2] 
as- 

[H.2] I ~ E (Interpretation prior to Event). 

It should be stressed, as Culler does in fact, that this second 
reading of the text is not better than the first one. It does not replace 
a naive, deluded,  or somehow incorrect reading. Both hierarchies 
between Story and Discourse, Event and Interpretation, are equally 
essential to the understanding of the text in its interesting aspects. 
And, more importantly, we cannot invoke a higher order hierarchy 
or point of view to harmonize the two opposite ones. For the cate- 
gories of Story and Discourse are absolutely basic for the readability 
of the text. So each of the hierarchies 

(...) works by the exclusion of the other; each depends on a hierarchical 
relation between story and discourse which the other inverts. 7 

6 Ibid., at 174, my italics. 

7 Ibid., at 175. 
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The Event strives for the place of the ultimate Interpretans, though 
without canceling its place as the ultimate Interpretandum. 

2. A Narrative Link Between Facts and Norms? 

A legal rule is always a concatenation of facts and norms. It is, 
characteristically, o f  the form (FR): 

(FR) If A is the case, one ought to do B. 

A legal decision entailing the same terms is of the form (FD): 

(FD) As A is the case, one ought to do B. 

One may be inclined to think that a decision of the form (FD) is only 
justified if it is supported by a rule of the form (FR). As a matter of 
logic, this is impeccable. It amounts to the "practical syllogism": 

(FrD) As {A is the case and (if A is the case, one ought R to do B)}, one 
ought to do B. 8 

But from an epistemological point of view, it seems also true that a 
sentence of the form (FD) provides a justification for a scheme like 
(FR). It only makes sense to connect the upshot "to do B" to "A being 
the case" in the form of a rule, if A can be understood as a reason for 
doing B. Thus, (FrD) is interdependent with: 

(FdR) If {A is the case and (as A is the case, one ought R to do B)}, one 
ought to do B. 

To put it in another way: the "if" in (FR) is ambiguous or elliptic, a s  
is the "as" in (FD). "If" does not just mean "always when", and "as" 
does not just mean "because". They are mixtures of (at least) both 
blends. At least both, because each of them is already ambiguous in 
itself. For instance, it is a tricky question what kind of "things" we 
quantify over when we say "always when" (moments? times? situa- 
tions?). 9 And similarly, it is not obvious what we mean by "because" 

8 I will not discuss now the meaning of the subscript "R" attached to the 
first "ought." Castafleda's theory of normative institutions (H.N. Casta- 
fieda, Thinking and Doing. The Philosophical Foundations of Institutions 
(Dordrecht, etc.: Kluwer Academic Publishers, 1975, PSSP 7) is in the 
background here. I shall return to it in section 8. 

9 See D. Lewis, "Adverbs of Quantification", in E. Keenan, ed., Formal 
Semantics of Natural Language (Cambridge: Cambridge University Press, 
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in this context: causes? reasons? indications? 1° 
This is not, however, what interests us here most. I only intro- 

duced (FR) and (FD) in order to claim that there is an ambiguous 
form of both rules and decisions which involves some sort of link be- 
tween their factual and normative constituents, which is surely non- 
inferential in terms of simple logic. 11 Before we formalise it ade- 
quately, we have to understand its epistemological nature. The be- 
ginning of all understanding seems to be that the normative con- 
stituent is only normative if it is put in a distinctive order to the 
factual constituent, to wit as the interpretative upshot, more specif- 
ically the deontic modification of "what  happened".  In terms of 
section 1: the normative part is a discursive unfolding of the facts 
(either a type of cases, or a singular case). 

My question now is: is this link a narrative one, in the sense 
which we established in the first section? Is it, more specifically, 
constituted by a similar double-bind hierarchy which we seem not 
able to transcend or synthesise by a third one? Again, in terms of 
section 1: are the facts also the product of coherence in the deontic, 
interpretative part of the decision or the rule? Let us try to sum- 
marise the fairly rich data of a legal process of decision making in 
order to frame a hypothesis. We shall, thus, have to make it clear 
that the facts of the case at hand are supposed to be, on the one 
hand, prior to, and independent of the normative judgment rendered 
in this case; and that, on the other hand, these very facts are the 
focuses, indeed the products, of coherence in the normative complex 
involved. 

3 What Happens When Something Happens? 

A Health Service Office owned several fine 19th century houses 
next to its premises in Stationsstraat at Tilburg. By the time these 
houses became vacant, it asked permission from the City Council to 

1975), 3-15. 

10 Compare the sentences '*He was (definitely) dizzy, because he turned 
round and round", and "He turned round and round, because he was 
(definitely) dizzy." 

11 Because of the logical gulf between "is" and "ought".  See H.N. 
Castafieda, "Deontic Logic as a Tool for the Analysis of Institutions", 
Epistemologia 5 (1982), 27-56. 
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demolish them in order to expand its office accommodation. Some 
people in that area of the town protested when they heard of the 
plans, as the houses, in their view, represented a value that ex- 
ceeded the interest of the Health Service Office: scarce places of 
living and equally scarce architectural highlights. When it was 
rumoured that the officials were about to take a decision, these peo- 
ple intended to protest in a procedure of administrative law. But 
before they took any formal action, the City Council granted the 
permission to the Health Service Office and the alderman in charge 
informed the protesting citizens that legal means to affect this per- 
mission were exhausted. 

In that period of r u m o u r s -  while it was unclear to the public 
whether any permission had been requested or granted a l r e a d y -  a 
group of six young people squatted in one of the empty houses. They 
had lived there for about one month when the Health Service 
Office got the permission to demolish this house. This was on 
February 21st 1979. The Office decided to carry out the demolition 
without any further delay. On March 5th, the manager of the 
Office had a bailiff serve a writ on the squatters (and their legal 
adviser), summoning them to leave the premises before March 7th. 
The legal adviser informed the squatters that this writ was not 
legally valid. So the squatters decided to do nothing but stay where 
they were. 

Meanwhile,  the manager went on to prepare demolition. He 
asked the police if it would be legally permitted to start demolition 
when it was known that there were people insidel and if so, whether 
the police would be prepared to stand by in order to protect the de- 
molishers, as he had reason to believe that the squatters would offer 
violent resistance. The police consulted with the Public Prosecutor 
and with the Mayor, who are both formally responsible for public 
order. As a result of this deliberation, the police promised the man- 
ager that there would be protection at the time of demolition. 

On the morning of March 8th, the demolishers and several po- 
lice-officers were gathered in the canteen of the Health Service 
Office. The demolishers were instructed to demolish the house from 
outside and to be careful as there were people in the house. So they 
approached the house at the back and the dragline started its work 
by crashing through a door and part of a wall. The squatters phoned 
the police for protection against a disturbance of domestic peace. 
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The answer was "we know what  you mean". Then the squatters 
started throwing bricks and beating with bars. They were arrested. 

It is, in fact, significant that the case is not famous and that it 
has not even been published in the Dutch law reports. From a legal 
point of view it is obvious why  it was not published: it is a "clear" 
case, not a hard one. The defendants did not stand a chance, neither 
before the District Court of Justice nor before the Court of Appeal, nor 
before the Court of Cassation (the Hoge Raad of the Netherlands). 12 
To each of the six arguments which the squatters' lawyers advanced 
in attack on the lower courts' decisions, the Hoge Raad responded in 
the following vein: "This Court has not to rule on this problem, as it 
is a question of fact, not of law. What defending counsel brought up  
is so much intertwined with what has happened on March 8th 1979 
in Tilburg and with what, thus, has already been considered and 
determined by  the lower courts, that it cannot be regarded as a ques- 
tion of whether any rule of Dutch law is violated. And you know 
very well that this is a Court of Cassation and that it does not deal 
with questions of fact." 

N o w  let us assume that the defendants '  lawyers  were well 
aware indeed of what cassation is about. Though one may  call them 
s tubborn,  they were not stupid. What the Hoge Raad regarded as 
questions of fact were, to their minds, questions of law, and very fun- 
damental  questions at that. But defending counsel and the Hoge 
Raad were bound to come to disagreements over what counted as a 
question of fact, as they both stuck to rivalry, but  equally hyposta- 
tized concepts of law as well as facts. Why? 

Let us first face the legal problem, or rather the web of problems, 
as the case intersects public, criminal and private law. In order to do 
that,  I have to give a necessarily deficient, but  sufficiently infor- 
mative summary of the legal situation, tracing circles of increasing 
circumference around the charges. When the case is before the 
District Court, the public prosecutor charges six young persons with 
committing violence, together and in public, against police-officers 
on March 8th 1979. The official police-reports as well as the 

12 For the sake of the argument, which is one of legal theory and not of 
comparative law, I translate the Dutch hierarchy of deciding courts in a 
vocabulary that allows a general understanding of the case, without worry- 
ing too much about the equivalence of this hierarchy to or the adequacy of 
this vocabulary for those of other countries. 
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statements of several witnesses make it at least very likely that the 
six youngsters threw bricks and with bars aimed blows at policemen 
and others. The defendants do not deny this. They plead self-def- 
ence against a violent and illegal attack. They argue, that " t he  
law" itself, more particularly the Public Prosecutor, still more par- 
ticularly the very same person representing the Prosecution Service 
as was then and there putting them on trial, had provoked or eli- 
cited such an emergent situation that they had to defend themselves 
by  physical action, some of which might have exceeded reasonable 
proport ions and turned into effective, but  non-intended violence. 
Therefore, they claim, the Public Prosecutor should not be admitted 
in court, as the evidence he submitted had been acquired illegally by  
provocation. And even if the evidence were allowed to be used, it 
would only prove that the defendants had done something for which 
they should not be punished. 

To understand this argument and this claim, we need to know 
more about  the "facts" that are the subjects of these rivaling qualifi- 
cations. Note that we feel the inclination to express this need as the 
need to know "what  really happened".  It will appear to be very 
difficult to satisfy it. 

Don ' t  we know already what "really" happened from the plain 
story? There is much more to be said, as we do not know yet what the 
predicaments of either the Health Service Office, or the squatters, 
or the police were in the eyes of the law. According to Dutch law, 
squatting in a house which is not in use by the owner is not a criminal 
offence, though it is a tort. Art. 138 of the Penal Code says that it is 
an offence to enter, wi thout  legal permission, a house in use by 
someone else. la The Hoge Raad has decided, in 1971,14 that this law 
should be interpreted restrictively: when a house is only owned,  but  
not actually used, it is not an offence to enter it. Thus, to squat in a 
house which is not in actual use is not a criminal offence. On the 
contrary, it would  be an offence (disturbance of domestic peace) to 
enter a house which is actually used by  squatters. If the owner of the 
premises wants the squatters to move out  of the house, his access to 
justice is via civil law. He has to sue the squatters in tort, so that 

13 Cf. art. 12 of the Constitution 1983. 

14 HR 2-2 1971, NJ 1971 no. 395. 
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the judge will order them to leave. 15 
Though legal authorities in The Netherlands have not been al- 

together happy with this gap between criminal law and civil law, 
and have attempted, over the years, to close it in order to prevent 
squatting, the situation in Tilburg on March 8th 1979 was quite clear. 
Notwithstanding the views of the police, the Public Prosecutor, the 
M a y o r ,  and the Health Service Office, the demoli t ion of the 
premises ,  in actual use by the squatters, was illegal. It was (at 
least) to be qualified as a disturbance of domestic peace. The offi- 
cials knew all of that. This is evident from their explicit instruction 
to the demolishers, gathered in the canteen, not to enter the house, 
but to demolish it from outside. The contractor of the demolisher 
declared in court that there was no technical reason whatsoever for 
such instructions and that he had presumed a legal reason for it. 

This reason, however, was not sustained as a norm of valid Dutch 
law in the sentence rendered by the District Court. The Court 
considered that the demolition was illegal, but that the means of 
defence chosen by the squatters were illicit, too. It argued: immedi- 
ately after they received the writ, the squatters had legal actions 
at their disposal (apply for immediate judgment on the summons, for 
instance). They had the obligation to choose these means, rather 
than chance a direct confrontation with the demolishers. Whatever 
the legal value of the writ would turn out to be, it should have been 
conceived of by the squatters as the adequate expression of a factual 
intention on the side of the owner. The proportionally justified 
reaction would have been to call upon the law. Now that the squat- 
ters deliberately chose to stay, pleas of self-defense or excessive 
self-defense in (unexpected) emergency are in vain. So they are 

15 But to be able to sue them in a civil law-suit it is important for the owner 
to know the names of the squatters. And a squatter's lesson one is to 
carefully hide his name from others. That is the reason why the squatters in 
the case at hand did not bother to call upon legal remedies after they were 
summoned to vacate the house: they would have had to give their names. 
My colleague A.C.'t Hart, Professor of criminal law at Leiden and one of the 
first legal scholars in the Netherlands who emphasised the narrative 
structure of law (see his "Strafrecht: de macht van een verhaalstructuur", in 
his Strafrecht en beleid (Zwolle/Leuven: Tjeenk Willink/ACCO, 1983) and 
(with J.M. Broekman), Normverleggend gedrag en justitieel beleid (Zwolle/ 
Leuven: Tjeenk Willink/ACCO, 1980)), informs me that nowadays the 
courts have found their way around the name problem. 
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punishable. 
The Court of Appeal replaces this argumentation as to the pun- 

ishability of the actors by a stronger one. The writ, whatever its le- 
gal value, should have been an inducement for the squatters to de- 
fend themselves in a purely factual sense by leaving the premises in 
the first place, because it was clear in advance that they could not 
make valid any legal interest. The proportionally justified reaction 
would have been to show a clean pair of heels. This argumentation 
is upheld in cassation. 

4. What Should Have Happened? 

It has been necessary to explain at least some aspects of this case, 
in order  to link it with the tiny piece of narratology presented in 
section 1, the inverted hierarchies between Story (Event) and Dis- 
course (Interpretation). I now have to show how we may see these 
hierarchies and their inversion at work. 

The first hierarchy [H.1] E --> I clearly presents itself. It is ob- 
vious that we cannot escape from reading the legal decisions on this 
case in the following way: let 

(i) the legal qualifications of the facts as constituting offen- 
ces, 

(ii) the evaluations of whether  the actors should be punished 
or not, 

( i i i )  the attributions of certain penalties, 
differ as much as they can, in the final analysis they present them- 
selves as legally relevant discursive unfoldings of and from an event 
which is itself independent  of discursive signification. We may re- 
fer to this event as "the six youngsters throwing bricks and beating 
with bars on March 8th 1979 at Tilburg". Whatever the intentions, 
the context, the rules, etc. may be, THAT is what REALLY happened 
as far as the law is concerned. We may even go one step further: even 
the decision to offer police assistance on March 8th was a discursive, 
namely anticipating, unfolding of this event. The only thing is that 
in this very first, anticipatory legal signification of "'what would  
happen",  it is necessary to supply a specific "victim" of the stones 
and the bars: the demolishers. Police assistance was promised 
because it was expected that the squatters should behave violently 
against the demolishers. This will turn out to be important. 
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Where is the second hierarchy? In order to corroborate the the- 
sis regarding [H.2] of section 1, we will have to show that this vio- 
lent behaviour  against the demolishers should not be read only as 
the point from which the normative (legal) signification unfolds it- 
self and sets itself on stage as "pert inent  to reality"; but that this 
violent behaviour is also, and at the same time, generated as a point 
which derives its reality worth from the coherence of the normative 
significations. Now there is a specific sense in which it must have 
been the case in retrospect that the squatters molested (would 
molest) the demolishers. For, remember, the police had only a legi- 
timation for the promise of protection as well as for the promised 
protection, when and in so far as the squatters would exhibit violent 
behaviour against the demolishers. Otherwise, the legal discourse 
in this case would lose its coherence and, indeed, its normative force. 
To put it in a another way: the police had the obligation to protect 
the corporeal integrity of the demolishers as individual human 
beings, but they were also under  the obligation not to protect what 
the demolishers were doing as demolishers. For the demolition was 
i l legal .  

So "the facts of the c a s e " - -  if there should be a case at a l l -  
had to be narrated in such a way that it was beyond discussion that 
corporeal integrity was at stake, otherwise there would have been 
nothing to protect in the first place. Or rather, the police would  
have been obliged to protect the squatters against the demolishers. 
Indeed,  since demolition was illegal (as the police and the authori- 
ties knew it was), there would have been little difference between 
throwing bricks (what the youngsters  did) and throwing walls 
(what the demolishers did by demolishing while there were people 
in the house) or between beating with bars and beating with a 
dragline. We may, therefore, conclude that the second hierarchy of 
reading I ---) E is as necessary to understand what has been going on as 
was the first one, although it is not in any sense a better reading. It 
is as important for the legal machinery that its discourse is about 
some non-discursive acts of violence by the squatters against the de- 
molishers, such as throwing and beating, as it is important to make 
discursively sure that these events involve acts of violence by the 
squatters against the demolishers. 

Now,  it is interesting to note that both the legal authorities and 
defending counsel painfully attempt to base their argumentation on 
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one of the hierarchies at the exclusion of the other. The authorities 
build their argument on the hierarchy E --> I. They cannot afford the 
suggestion that their verdict is about a narrative construct, and, 
thus, not about "what  really happened".  So they try to make "the 
facts" unattainable by a very special strategy. I said that, in order 
to justify legal action against the squatters, the datum of (antici- 
pated) violence from their side against the demolishers was essen- 
tial. But however  essential the irrefutability of this event be, it 
could hardly be proven in court. For the police, that morning, had 
used under-cover agents: some of them were disguised as demolish- 
ers. So the testimony of eye-witnesses would end in the swamp of an 
endless who was who. This constituted a serious problem as to the 
irrefutability of the violent behaviour. It was solved by arranging 
the trial in such a way that this problem could never arise. The 
files of the case offer interesting evidence for this thesis. 

The first and most important arrangement is t h a t -  on careful 
reading of the c h a r g e s - -  violence against the demolishers is not 
charged, though violence against police-officers is. What  the 
squatters had done to the demolishers is only obliquely implied as 
the reason why  the police was active then and there. That was the 
only way to rescue the crucial basis of the whole process. The other 
arrangements  sustain this first strategy and minimize the part  
played by the authorities responsible in preparing the demolition. 
Thus we may list: 

1 the Public Prosecutor who gave the permission to protect the 
demolishers appears in court himself to charge the squatters. 
In this way he could, according to Dutch law, avoid to be 
called upon as a witness~ 

2 by procedural  obstruction, the Public Prosecutor prevents 
defending counsel from questioning the mayor as a witness, so 
that it will remain unclear what  the structure and the 
outcome were of the so-called "tripartite" deliberation about 
the clearing of the premises between the mayor, the Police- 
captain and the Representative of Public Prosecutions: 

3 none of the witnesses during the trial could give unambiguous 
information about who gave instructions to the demolishers 
in the canteen on the morning of the clearing: the police? the 
Health Office? the constructor? one of the demolishers? No 
one seemed to have been in c h a r g e -  so no one could be 
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charged. 
Defending counsel is very well aware of the possibility of an al- 

ternative reading according to the lines of [H.2], but they, neither, 
can afford to refrain from hypostatizing it. They are determined to 
prove that the facts of the case are "framed", and, thus, they should 
be regarded by the law as "fiction". But they do so by formulating 
their intuition in the terms of received legal doctrine. They "'feel" 
that the event which constitutes the point of departure of legal dis- 
course is itself the product of coherence in legal discourse. It is 
"framed" in the sense of "surrounded" by legal discourse. But their 
defence is based, from the District Court to the Court of Cassation, on 
the firm presumption that this strategy of the law can be laid bare 
by accusing the officials of illegal behaviour, namely "framing the 
case" in the sense of fabricating evidence against the squatters. They 
plead "provocation of an offence by the Public Prosecutor". And al- 
ready the District Court of Justice had a short way with that. For 
the doctrinal structure of the concept of provocation is such, that it 
would imply an intention on the side of the Public Prosecutor to make 
the squatters throw and beat. This is, of course, an impossible im- 
plication for the Court. 

The squatters were sentenced to two weeks (suspended). I do not 
pretend to have a better solution. I do not even have an advice for a 
more effective strategy of argumentation, either for the courts or for 
the defending lawyers. In fact, the District Court did a great deal to 
show that it had at least some sensibility to the power of narrative 
forces, by indicating that demolition was illegal and that the 
squatters should only have searched for legal ways out of their 
predicament. But as soon as the defendants claim the inadmissibil- 
ity of the Public Prosecutor in court, the Court of Appeal and the 
Court of Cassation take their part in making up for the facts of the 
case: the facts become unattainable. 

5. Narratives and Epistemology 

I believe that Culler's approach is both fascinating and easily 
misleading. It is fascinating, because it enables us to discover very 
interesting data for a theory of knowledge. In the context of the law, 
these data may even seem tantalising, as they reveal awkward 
strategies of hypostatization together with massive socio-political 
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consequences. But even so, it should not be too readily considered as 
an epistemological theory, either as an alternative one, or as the 
proclamation of the end of epistemology. It provides rich materials 
to challenge a dominant theory of knowledge: one which tries to ac- 
count for the great divide between reality and fiction in representa- 
tionalist terms (an issue I shall shortly return to). It points in the 
direction in which to search for a more adequate understanding of 
this divide. But is does not, and doesn ' t  intend to, offer anything in 
the ne ighbourhood  of a full b looded  alternative to represen- 
tationalism. Legal discourse, therefore, is right in sticking to a firm 
belief in the distinction between reality and fiction. But it is right 
for the w r o n g - -  representationalist - -  reasons. As long as represen- 
tationalism is dominant, it cannot afford to acknowledge the nature 
of the two necessary but incompatible hierachies of reading as to the 
relation between facts and norms, cases and consequences, and to 
avoid hypostatization of either norms or facts. 16 

Saying this, I put  myself under the obligation to answer, at least 
tentatively, the following questions: 

1 In what sense do narrative structures challenge a represent- 
ationalist theory of knowledge? 

2 What would  be an alternative theory, which is compatible 
with the data of the mutual ly refutable hierarchies [H.1] 
and [H.2]? 

3 H o w  would  that theory account for the relation between 
facts and norms in law? 

6. Represen ta t ional i sm 

A non-sophisticated representationalist theory of knowledge  
departs from an opposition between thinking and being; proceeds to 
provide bridges between pieces of reality and contents of conscious- 
ness in terms of concepts, or meanings, or phenomena, or sense data; 

16 I have tried to come to grips with the political implications of repre- 
sentationalism in my "Justice, Rights and Human Dignity. Some Aspects of 
Coherence in the Legal Concept of a Person", The Windsor Yearbook of 
Access to Justice 7 (1988), 46-65; and in my 1990 article, cited supra n.3~ 
following an earlier Dutch essay: "Regel en w a a r h e i d -  wijsgerige 
aantekeningen omtrent rechtsdogmatiek", Nederlands Tijdschrift voor 
Rechtsfilosofie en Rechtstheorie 13 (1984), 205-228. 
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and finally suggests that it can test the reliability of the bridges 
(the "match" between thinking and being). The difficulties of this 
account are well-known, and they can be ordered in a M~inchhausen 
trilemma: the criteria of the reliabiblity test are 

either dependent  after all on direct access of thinking to 
being; which contradicts the point of departure; 
or dependent  on other bridges which would lack any title to 
be revered as "more  fundamental" ;  which constitutes an 
infinite regress; 

- -  or the outcome of a decision, a consensus, a convention to 
regard some criterion as "basic"; which leaves us with the 
unsatisfying notion of truth as "legal (vs illegal) belief'. 

To narrate is, essentially, to make up for what is left out in a 
representationalist view of conceptual (scientific or philosophical) 
thinking,  to wit: the singularity of whatever singular event one is 
trying to give an account of. From this point of view, it seems as if 
objects and events only have meanings in virtue of universal senses 
which re-present them to the mind. Conceptual discourse may  
ascertain that, how and why something happened,  but  only at the 
cost of leaving something out: the irreducible singularity of this 
specific something. Narratives challenge a representationalist  
view of concepts by attaching meanings to singular events in a very 
direct way. Cleopatra's nose, for instance: how different would the 
appearance of the earth have been, if it would have been half an 
inch shorter! Pascal says. One may be able to tell exciting and true 
stories about Cleopatra 's nose and the meaning of that very half 
inch in the history of mankind, without being able to give an account 
of the connection of that nose and certain political enterprises in 
terms of general laws and concepts. If one would try it all the same, 
the restrictions of these alleged laws would probably contain such 
definite descriptions as to individuate just one singular event: the 
fascination caused by Cleopatra's nose. 

Narrat ives ,  therefore, are justified by being about something 
non-discurs ive,  something "eventual" ,  since that (I mean: telling 
about its contingent occurrence) is a powerful way of presenting this 
something in its singularity. But that is still too simple a way of 
putting it. When it is true that narratives are not just constituted, 
but justified by being about something non-discursive, when they 
take an interest in being about some non-discursive event as much as 
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they can, they have to avoid one particular danger of their own 
rhetoric strategy: they should avoid the pretension of being a to- 
tally adequate re-presentation of the event in question as singular 
event. For if they would claim to have the power  which conceptual 
discourse does not have (to have found a key to the inaccessible 
eventual i ty  of things), they would  at the same time destroy the 
basis of their justification. For in that case they would  not only 
claim that eventuality is accessible after all, but  also that they can 
(if only they would) give a (necessarily non-narrative!) account of 
what counts as adequate accessibility. They would  turn into (no 
doubt  bad) conceptual discourse. Narratives can "go nuts ' ,  17 especi- 
ally political ones, as nationalism proves. Good narratives have an 
elegant way  of coping with this danger, as Culler has explained to 
us: they trace a sort of self-denunciatory circle around an event. 
They seem to intercept their own referring devices to the outward 
world by referring to this world as the focus of their own coherence. 

If Culler is right, we may even try to go one step further. From 
Cul ler ' s  account, it follows that "narrat ive coherence" generates 
events in one sense of the word, and that it is the discursive upshot of 
those events in another sense. What has to be conceived of as an 
event prior to all interpretation turns out to be also the interpreting 
notion par excellence. This, now, is an important performative as- 
pect of narrative texts. By mobilizing the two presuppositions men- 
t ioned above,  the text succeeds in creating its own "si tuation",  at 
least in the sense of a "cognitive" (or apprehensive?) attitude with 
which it should be told, heard or read. It is like the urge of a statute 
or a painting that can make you stand at one specific place rather 
than another, in order to make you look at it properly, while, at the 
same time, it denies that it is the causal source of your  taking up 
that position by  showing interesting aspects from different positions 
as well and leaving you a choice. We may perhaps say that each 
story has its point, but  that all stories have, as narratively coherent 
stories, a point in common: they can only "make" their points if and 
when they are told, heard or read from this double bind attitude. 
The attitude which narratives encourage us to adopt, is something 
like: "Do not act as if you must decide 'either reality or fiction'". But 
we are bound to constantly make this decision, otherwise we would 

17 As one of my teachers, W. Luijpen, used to say with regard to myths. 
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not be able to act (in the world) or to think (about the world). So the 
only possible way to obey the command is a sort of eternal "reversing 
the charges": if you feel forced to attach meanings to events, try to 
find out which of these meanings generate events: and if you find 
yourself confronted with generating events from meanings, try to ap- 
peal to what is prior to all signification. 

This may be an effective and, indeed, esthethic device to under- 
mine representationalism, but it is philosophically uncanny. We 
need a distinction between story-dependent independence and story- 
independent independence of events, without giving up our previous 
finding that the description of the events can be "the same" in the 
two instances. What would be an alternative theory, which is com- 
patible with the data of the mutual ly refutable hierarchies [H.1] 
and [H.2]? How do we account for the difference between "These six 
squatters threw bricks and beat with bars at some demolishers on 
March 8th 1979 at Stationsstraat 54 at Tilburg" as a narratively 
posited real event (fiction) and as an occurred real event (reality)? 

7. A Guise Theory Approach 

In an article in Poetics, 18 H.N. Castafieda relates his Guise 
Theory (GT) to a comparable example after a short survey of other 
inroads. I shall continue to use my  own example, following his 
instructive survey for a while and then, in the next subsection, turn to 
the merits of GT itself, especially with regard to the narrative gulf 
between the factual and the normative part of legal decisions and 
rules. 

7.1. Survey 

There are several less promising,  though  not impossible 
approaches to make the required distinction. The first is the theory 
of 

18 H.N. Castai~eda, "Fiction and Reality: Their Fundamental Connections. 
An Essay on the Ontology of Total Experience", Poetics 8 (1979), 31-62 (re- 
vised version in H.N. Castafieda, Thinking, Language and Experience 
(Minneapolis: University of Minnesota Press, 1989)). 
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IT.l] Predicate ambiguity 
We may  want  to say that predicates have a systematic ambiguity, 
depending on whether  they attribute properties to entities governed 
by the laws of physics (real) or entities that are postulated, pro- 
jected, invented, or hallucinated by the senses or by consciousness or 
by story operators. Applied to my  example: the throwing and beat- 
ing in the former case is different from that in the latter. In the for- 
mer case it hurts, it damages, it makes people bleeding and going to 
hospitals,  it urges other people to find out what blood-group the 
victims have, etc., while in the latter case the throwing and beating 
of these entities does not hurt, etc. 

It will be clear that the thesis here is not that blows by fictional 
entities do not hurt, whereas those by real entities do. The thesis is 
rather that from the hurting we can tell the difference between real 
and fictional blows. This, however, does not seem to be a very plau- 
sible approach: 19 some real blows don ' t  hurt, and some fictional or 
hallucinated blows are told or hallucinated as hurt ing very much 
(causing, in turn, sometimes very real psychic problems!). So where 
do we learn the systematic difference between the two sets of 
properties and how do we account for their apparent correspondence? 

[T.2] Subject ambiguity 

A second possibility is to assign different meanings to the subject ex- 
pressions, dependent  on whether they refer to actual or fictional en- 
tities. Now, if these subject expressions are definite descriptions, for 
instance "the only six squatters who were present on the morning of 
March 8th 1979 at Tilburg Stationsstraat 54", this view perhaps 
boils down to [T.1]. But if the subject terms contain direct referring 
devices (proper names or demonstratives as in our example), [T.2] in 
fact takes the stand that "the domain of fictional entities is entirely 
different from the domain of actual entities. "2° 

Now in what classic philosophy calls the modus essendi, this is 
absolutely true: the domain of actual entities is defined as the do- 
main in which it is possible for every property P and its complement 
--,P to establish whether it belongs to a subject S or not. In the domain 

19 Castafieda adds that it is not, however, an apriori impossible theory. 

20 Castafieda, supra n.18, at 1979:43. 
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of fictional entities, this is (by definition) not possible. For instance, 
about the squatters as real entities and the property "having red 
hair" it can be established whether this property or its complement 
"not [having red hair]" is ascribable. Around the squatters as the 
products of narrative coherence there is a vacuum of properties for 
which one cannot decide whether or not they are ascribable, when 
the narrative does not ascribe or at least imply them. 21 By the same 
token, however, we shall run into serious difficulties in the modus 
cognoscendi. As fictional entities are incomplete, it is hard to indi- 
viduate them without allowing the narrative to be never-ending. To 
the degree that we allow for an infinite "to be continued", the dis- 
tinction between the real and the fictional entities is blurred. To the 
degree that the fiction is finite, we cannot establish how its subject 
relates to real subjects. For instance, how do we determine if the 
squatters who actually threw bricks to the police are the same as 
the squatters who are implicitly believed to have thrown bricks to 
the demolishers? 

Castafieda discusses a theory built on "story operators" as a third 
possibility to provide an account for both the divide and the mixture 
of reality and fiction. We need not discuss that here, as our entire 
argument can be regarded as an effort to illustrate the force of story 
operators. The law's discourse about "what happened" in our exam- 
ple was structured in much the similar way as was the fictional 
character Putois in Anatole France's n o v e l -  the beautiful example 
Castafieda refers to: 

It [the character, BvR] was invented by a (first-order) fictional character 
in order to refuse a boring dinner invitation: she had to await the 
gardener Putois. Then everybody in the story acquired the habit of 
blaming unexplainable events, or events not to be explained, on Putois. 
The situation developed in such a way that Putois was just an invisible 
member of the community, even more real than other members of it. 22 

As in our squatters case, it is both the force of fictional referring 

21 Which leaves, by the way, room for plenty of debates in which "reasons 
never run out." Dworkin's example of literary critics discussing whether or 
not David Copperfield had an homosexual affair with Steerforth. See R. 
Dworkin, "No Right Answer?", in P.M.S. Hacker and J. Raz, eds., Law, 
Moraity and Society. Essays in Honour of H.L.A. Hart (Oxford: Clarendon 
Press, 1977), 58-84. 

22 Castafieda, supra n.18, at 45. 
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devices and their concurrence with references to actual entities 
which need to be explained. In this respect, it should be stressed 
once again that the crucial event of the six squatters beating and 
throwing is not only hypostat ised by  the representatives of " the  
law" in the sense of "the authorities", but  also by  the defense attor- 
neys. Neither of them could apparently escape from treating these 
events 

"(...) as having a status outside the stories they inhabit - -  somehow on a 
par with the persons who deal with them. '~  

Therefore, story operators are, from our point of view, to be regarded 
as a complex part of the data (note the "somehow" in the quotation!) 
rather than as an illuminating theory. 

7.2. Guise Theory (T.3) and Narrative Coherence 

Castafieda's own solution to the problem analyses the ambiguity 
of our paradigm case as an ambiguity of the copula (resp. copulae) 
that links subject and predicate. To put  it simply: there are neither 
two sorts of squatters, nor two sorts of throws and blows; but  we 
should learn to distinguish two ways of relating the squatters on the 
one hand and the throwing and beating on the other. In still other 
words,  I believe that Castafieda would account for Culler's opposing 
hierarchies of reading by two of the different ways of "predicating" 
developed in his Guise Theory. 

I will not discuss GT in all its comprehensiveness.  Its basic 
tenets, however ,  provide an elegant way  of evading the aporias of 
too "narratological" an epistemology. And it should be noted that 
this way  out i s  a non-representationalist one. First of all, GT starts 
out to offer us as rich an ontology as we can imagine, because it re- 
gards properties as "the ultimate components of the world". 24 Of all 
we can think of as having a property f-ness, it can be said that it has 
a sort of being qua "the x such that it is f " ,  i.e. as an harpooned object 
of thought. These thin, thinkable individuals or "objects" or guises 
are clusters of properties. They can be conceived to be of the form cA, 

23 Castafieda, supra n.18, at 46. 

24 H.N. Castafieda, "Thinking and the Structure of the World. 
d'ontologie", Philosophia 4 (1974), 340, at 10. 

Discours 
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where A is the core set or constitutive set of properties involved, and 
c is an operator on that set. 25 Operator c is 

...the individuating structure denoted by the definite article 'the' in 
definite descriptions. 26 

For the sake of brevity we may say that, on Castafieda's account of 
the matter, "the six squatters who were throwing bricks and beating 
with bars on May 8th 1979 (t) at Stationsstraat 54 Tilburg (p)" can be 
construed as a guise of the form [G1] 

[Gll the (six ones){being a squatter, being throwing bricks at t,p, 
being beating with bars at tT}. 

A second step of GT is to distinguish different modi in which the 
primitive "existence" of these merely "thought of" or "'thinkable" 
guises is differentiated. Up to this point, it was said that for any set 
of properties,  whether consistent or not (!), there is the concrete 
individual or guise whose core is that very set. 27 But now, we may 
distinguish several types of external 28 relations between the set in 
question and the guise constituted by it. They can perspicuously be 
formulated as sameness-relations. Thus we have: 

1 Sameness in the sense of strict identity: the six squatters who 
threw bricks and beat with bars at t,p, are strictly identical 
with (are the same as) the six squatters who threw bricks 
and beat with bars at t,p. This type of "sameness"  is gov- 
erned by  Leibniz 's  law: for any individuals x and y, x is 
strictly identical with y, iff whatever is true of x is true of y, 
respectively iff for any property f-ness, x is f if and only if y 

isf .  
2 Another external mode of property possession is sameness in 

25 As to anti-representationalism, Plantinga's observation on GT is per- 
tinent: "It isn't just that we can represent or model the relation between 
concrete individuals and their properties by writing, e.g., C{A,B}; rather, the 
individual really is constituted by the properties in its core together with C." 
See J.E, Tomberlin, ed., Agent, Language and the Sructure of the World: 
Essays in honour of H. Castatieda, with his replies (Indianapolis: Indiana 
University Press, 1983), 46. 

26 H.N. Castafleda, "The Semantics of Thinking, Dia-Philosophical 
Pluralism, and Guise Theory", Metaphilosophy 19/2 (1988), 95. 

27 Cf. Plantinga, in Tomberlin, supra note 25, at 47. 

28 "External", because operating on the e-operation. 
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the sense of consubstantiation. 
Recall [G1] 

[G1] the (six ones){being a squatter, being throwing bricks at 
t,p, being beating with bars at t,p. 

Now let us assume that there appeared to be six defendants 
standing on trial at the only session of the District Court on 
June 6th 1979 at Breda. Let us call this a second guise [G2]: 

[G2] the (six ones){being a defendant, standing on trial at u,q} 

Now we may want  to say that the six squatters who threw 
bricks and beat with bars at t,p were contingently (factually) 
the same as the six defendants standing on trial at the only 
session of the District Court  on June 6th, 1979 at Breda. This 
can be theoretically expressed in G T -  provided that cer- 
tain conditions are f u l f i l l e d -  as: G1 is "consubstant ia ted"  
with G2. In a similar way we may want  to say that there 
are indeed entities which are the same as six squatters who 
threw bricks and beat with bars at t,p. In terms of GT we 
then say that these entities are consubstantiated with G1. 
The rather barbarous word "consubstant ia t ion"  means no- 
thing else than this, that 
thought  to be linked up in 
Specific in what sense? This 
governed by 

a certain set of proper t ies  is 
a specific way with another  set. 
type of contingent "sameness" is 

laws of consistency: only self-consistent guises can be 
consubstantiated with anything; 29 and that is why we can 
say, for instance, that the square circle cannot exist, 
although our thinking can gather the properties "being a 
circle" and "being square" in the same set; 

the law of completeness: what is consubstantiated with 
anything is consubstantiated with every property P or its 
complement -~P we can think of. Thus, this sameness 
relation explains why we can articulate the existence of 
consubstantiated guises in terms of the laws of nature. It 
may well be noted that what we have normally in mind 
when we talk about "the real world" is this kind of 
consubstantiated being. 30 

29 Castafieda, supra n.18, at 57. 

30 "...ordinary real objects are, like fictional characters, systems of thin 
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3 A third type of sameness  is consociation, as Castafieda wants  
to bapt ise  it. In  this case, the s ameness  r e l a t ion  ho ld s  
be tween  concrete guises as far as they are b rough t  together  in 
t h o u g h t  (belief ,  supers t i t ion ,  fiction, etc.). Like consub-  
s tan t ia t ion ,  consociat ion is a cont ingent  relation. It is con-  
t ingent  on  wha t  a person,  a social insti tution,  a cul tural  tra- 
d i t ion  " t i nke r s "  f rom (part ly)  pieces of  the real  wor ld  and  
(par t ly)  th inkable  guises.  We may ,  for  instance,  say, tha t  
the six defendants  s tanding on  trial at  the on ly  session of  the 
District  Cour t  on  June 6th in Breda are consocia ted  by the 
District Court with  the six squat ters  w h o  th rew bricks and  
beat  wi th  bars  at t,p. 31 

There  are more  types of sameness  which need be d is t inguished if 
one  wou ld  summarise  the whole  of GT, 32 and those ment ioned  above  
are on ly  indicated in a v e r y  loose way.  These indications,  however ,  
m a y  suffice to under l ine  that in Castafieda 's  v iew 

Real, actual, or existential contingent sameness holds an infinite set of 
individual guises together in one ordinary infinitely propertied object. 
Fictional contingent sameness holds a finite set of individual guises, 

thinkable objects denoted by those definite descriptions that we normally 
say co-refer contingently"--  Castafieda, supra n.18, at 51. 

31 It is apt to add Castafieda's stricter characterisation of consubstan- 
tiation and consociation, to be found, for instance, in "Fiction and Reality" 
(supra n.18, at 57-58; see also his replies to Plantinga and especially Clark for 
a corrected version of consociation in Tomberlin, supra n. 25). 

Let the core set of a guise a b e / a / a n d  let a[F] be an individual guise 
whose core set is the union of a c o r e / a / a n d  the unit set {F-ness}. The guise 
a[F] corresponding to a guise a is called by Castafieda: the F-protraction of 
A. Then we can define: 

1 Internal predication: a(F) is true, iff F-hess e/a/ .  
2 a exists = de£ C*(a.a), where C* is the operator of consubstantiation. 
3 C*(a,b) is true, iff a exists and is actually, contingently, the same as b. 
4 C**(a,b) is true, iff either (i) the guises a and b are thought to be the 

same object, whether a fictional object or a real one; or (ii) b is a 
protraction of the form a[x believes (thinks, supposes,...etc.) that u is 
F], where "C**" is the operator of consociation, "x" is an expression 
referring to a person, "F" stands for an adjectival expression, and "u" 
is a schematic letter representing a subject position; etc. (to be 
continued for other expressions). 

32 Conflation, participation, transsubstantiation; not to mention the revis- 
ed version of GT: ordered Guise Theory. See the Tomberlin volume, supra 
n.25. 
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grouped differently, of course, together in one fictional character? 3 

N o w  we may return to our deconstructionist approach, its chal- 
lenge to representationalism and its epistemological uncanniness. I 
suggest that an adequate translation of Culler's analysis in terms of 
GT would be" [H.1] (E --~ I) has to do with consubstantiation and [H.2] 
(E (--- I) with consociation. I have to explain that. Culler assumes, 
r ightly,  that E and I are of the same breed in the two instances of 
[H.1] and [H.2]. What he seems to forget about  is the ambiguity of 
the arrow between E and I. In terms of GT: he has pointed out  that in 
narratives the very guises that are proposed as consubstantiated are 
also proposed as consociated. As far as I can see, GT has no problems 
with that. GT may even admit that, in a specific case and under  
specific condit ions,  it may be very hard to tell, indeed it may be 
undecidable ,  whether the constraints on consubstantiation are ac- 
knowledged~ But that should not induce us to think that there is no 
point in making the distinction between fiction and reality. There 
sure is, as long as we do not postulate a reality which is not har- 
pooned by  thinking in the first place. 

8. Facts and Norms Revisited 

There is this last question to address: How would GT account for 
the relationship between facts and norms in rules and decisions in 
law? I have argued that this relationship is a "na r r a t i ve"  one. 
Section 7.2 allows us, or so I claimed, to make epistemological sense 
of this claim: the very guises that are proposed as consubstanti- 
a t e d -  the facts of the c a s e -  should also be seen as consociated. 
But one specific problem was swept under the carpet: if consociation 
is on the side of fiction and belief, then this does not entail, without  
further argument,  that it is on the side of norms, or at least the nor- 
mative upshots  ascribed to certain facts. To put  it another way: is 
there "consociat ion" from a normative standpoint? It would  be  nec- 
essary to develop the answer in jurisprudential detail before it can 
be embraced as a valid account of legal phenomena. This, however,  

33 Castafieda, supra n.18, at 53. 
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would exceed the limits of the present essay, if not of its author. 34 

8.1 Casta~eda on Institutions 

I will only point to a possible explanation. And once again I 
shall lean heavily on Castafieda, this time on his theory of institu- 
tions. This theory is, I think, quite close to MacCormick's and per- 
haps even more to Weinberger's. But I will not go into explicit com- 
parison. 

Castafieda conceives the surface profile of an institution i at a 
time t as an ordered quadruple <O5, ~ ,  f .  t>, where O5 is a set of of- 
flees, Ai is a set of officers or agents,~ is an employment function that 
maps ~ onto Oi, and t the time in question. 3s It seems quite clear that 
O~, as a set of offices, contains certain practices, to be analysed 
further by reference to roles and rules. That is to say: these practices 
will appear  in the scope of deontic structures (obligations, per- 
missions). But they probably also turn out  to be part of complex 
hierarchies of heterogeneous deontic structures, in which, for in- 
stance, fulfilment of obligation of type O1 is a factual condition for 
the obligatoriness of a certain type of practice 02. I should say a 
word on both matters. 

The facts which are cited in the antecedent of either a rule or a 
decision, are commonly regarded as "circumstances", as "surroundings" 
in which something should be done. No doubt  they are. But note 
that the very same actions that appear in the description of the cir- 
cumstantial scenery can appear in the scope of deontic operators such 
as "ought" ,  as the italicised constituents of the following phrases 
prove: 

1 If someone enters a house in use by someone else without  
legal permission, he ought~ to leave the premises on request 
of the latter. 

2 If such a person does not leave the premises on request, the 
police oughti to remove him. 

There is, according to Castafieda, a fundamental epistemological 

34 It would entail, among other things, a full blooded theory of 
conditionality in law. 

35 Cf. Castafieda, supra n.11, which I will summarize here, referring to 
other works, notably Thinking and Doing, supra n.8, where appropriate. 
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gulf between the action "leave the premises on request" as the focus 
of a deontic operator and as part of the description of circumstances. 
The former regards the action as practical, as "to be done", the latter 
as a matter of fact. Consequently, the logical behaviour of circum- 
stances (propositions) is very different from that of deontic foci (or 
"practitions"). 36 The examples (1) and (2) also show a peculiarity of 
the deontic operator: it is a compound  of a pure deontic device 
"ought"  (which functions as a proxy for all the well-known deontic 
modalities) and a subscript. The subscript may be interpreted as "by 
the rules of Dutch criminal law" or "according to police instructions", 
etc. These rules, in turn, have a similar structure as (1) and (2), 
though the subscripts may take on different values as the case may 
be. Thus, such a subscript is an institutional operator, taking pure 
deontic operators as arguments and qualified deontic operators as 
values. An institution is usually a complex hierarchy or system of 
deontic structures, the deontic operators of which indicate the con- 
text of legitimation for each specific action in the practical sense of 
"something which is to be done". 37 

8.2. Facts as Contexts of Legitimation 

N o w  m y  hypothesis can be framed in Castafiedian terms. I be- 
lieve that there is generally more to the antecedent of a normative 
statement than being merely a description of the circumstances. 
However  impeccable the distinction may  be, this does not prevent 
empirical data from mixing up  the terms of the distinction in an 
almost inextricable way.  The types  of facts ment ioned in the 
antecedent of a rule or the actual facts referred to in the decision of a 
case, do  not produce their own warrant of a neat fit into the pigeon- 
holes of our concepts. On the contrary, they can be bastards which 
have features of both. N o w  this can easily be the case with so- 
called "brute facts" underlying legal consequences in law. Such a fact 
or bunch of facts is also, in most cases, an elliptic form of the context 
of legitimation to which the normative consequent refers in order to 
test its validity. 

An instructive exercise on a very small scale would  be a strip- 

36 Cf. supra n.11, at 32; supra n.8, at chs. 2, 4. 

37 See Castafieda, supra n.8, at chs. 5, 8. 
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tease test on (1). We can reduce the antecedent to a purely cir- 
cumstantial datum by deleting some elements, as the following series 
indicates: 

( l a )  If someone enters a house in use by someone else without 
permission, he ought to leave the premises on request of the 
latter. ("legal" deleted) 

(lb) If someone enters a house in use by someone else, he ought to 
leave the premises on request of the latter. ( " w i t h o u t  
permission" deleted) 

(lc) If someone enters someone else's house, he ought to leave 
the premises on request of the latter. ("in use" deleted) 

( ld)  If someone enters a house, he ought to leave the premises on 
request. ("someone else" deleted) 

(le) If someone enters, he ought to leave. ("a house" deleted) 
I submit that deleting these respective elements diminishes our un- 
derstanding of the connection between antecedent and consequent 
down to the point where it vanishes into a completely instantaneous 
"as soon as ... then" or even into complete non-sense. We no longer un- 
derstand the consequent as something that ought to be done in virtue 
of what happens to be the case. But then, apparently, "the case" is 
not a mere description of circumstances; it is part of the context of le- 
git imation, and, thus, of the institutional operator. It is, we could 
say, a metonymy for the context in which the norm is to be justified 
and not only a set of times and places in which it is to be realised. 

Now, a context of legitimation is radically dependent on what a 
set of actors believes: about its identity as a group (in what respect 
they are co-actors), about their ends and desires, about the chains of 
causality in the world they find themselves in and about the 
openings in these chains that allow for closing by human action. 3s In 
this belief-dependent context we find the source of what was called 
in the previous section "con-sociation". It allows us to determine the 
place where normative elements sneak into an account of facts. It is 
the place of the limited truth-conditions we develop in order to 
frame a picture of the world in which we can act. If we want to 
engage in action, we cannot await scientific investigation, 39 which is 

38 Cf. Castafieda, supra n.8, at 131 ft. 

39 And as far as we do engage in action during scientific investigation (for 
instance, in experimenting), we normatively limit the area in which we are 
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an endless quest  for causality. We rather tell ourselves or our fel- 
low-man what  the world  looks like taking certain limits for 
granted. These limits are accepted, endorsed, enacted, or at least 
taken for granted as limits we do not want to exceed (provisionally). 
In this sense they contain normative elements. The narrative data 
which generate "the event" in Oedipus Rex are precisely of this 
species: the curse on Thebes, the prophecies of Theiresias, the public 
report  of Oedipus ' s  pas~, etc., they are all endorsed limits within 
which the practical question "What should be done to Laius's mur- 
derer?" finds its factual framework. Iocaste's tactics in the play are 
to a large extent devoted to escaping the endorsement of these nor- 
mative elements, thus enforcing their narrative force precisely by  
denying them. The enactment of such limits is not something apart 
from the statement of fact which we make. It is a part of a narra- 
t ively enacted framework. What  a thing really is, Wittgenstein 
says, is dependent on 

(...) the poesis I surround it with (nach der Erdichtung mit der ich es 
umgebe). 4° 

What kind of "belief" or "'Erdichtung" would  explain that the 
law prefers to surround its facts with bruteness? Why should social 
reality be thought to be "brute"  in the sense of "being untouched 
(yet)" by  the law? Part of the answer may be this: that is the way  
the law manages, in socio-political problems, to start out as the an- 
swer,  not as the question; as the solution, not the problem; as the ef- 
fect, not the cause. In other words,  that is the way  law tells itself 
from politics, as the paragon of neutrality, rationality, prudence and 
receptiveness. It is, to conclude, the veil to hide its positivity and to 
prevent its subjects from remembering its origin in that one moment of 
performative occupation that Rousseau could never forget. Didn' t  he 
remind us in the Second Discourse of that unique phrase of the one 
who fenced some land and fancied that he could find other stupid 
enough to believe him: "This is mine." 

Says MacCormick: 

going to understand what we are doing as well as to judge what we get in 
response and to assess the meaning and truth-value of the propositions to 
express this. 

40 Philosophical Investigations, translated by G.E.M. Anscombe (Oxford: 
Blackwell, 1972), 210. I have deliberately changed the English translation, 
which gives "fiction" for "Erdichtung". 
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If the objection is to m y  notion [sc. of institutional fact~ BvR] that there 
are norm-defined facts, m y  reply is: find me a fact that isn' t  so defined. 
It is not "institutional facts" which are problematic, but "brute facts. '~1 

H e  cou ld  no t  be  m o r e  right. 

41 Supra n.2, at 102. 


