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To My Beloved Family
this work is dedicated



Mi' Mmasai bana nasema mi'Mmasai,
Ni kitu najifunia masai fahari yangu,
Mi' Mmasai bana nasema mi' Mmasai,
Naruhusu kushangawa kwa wageni na wanyeji,
Mi'Mmasai bana nasena mi'Mmasai,
Nadumisha mila ile wengine lishashindwa,
Mi'Mmasai bana nasema mi' Mmasai,
Tamaduni yenye Ngufu liobaki Afurika.

l am a Maasai, 1 say I am a Maasai
Maasiness is the source ofmy pride
I am a Maasai, I say I am a Maasai
I am unmoved by the surprised foreigners and locals
I am a Maasai, I say I am a Maasai
I perpetuate my culture where others have failed
1 am a Maasai, 1 say I am a Maasai
A strong, surviving African custom

Mi Mmasai by Mr Ebbo (A Tanzanian Maasai
Pop singer - Our Translation from the
broken Swahili text)



Preface

Growing up in the African Great Lakes region taught me numerous unforgettable lessons that
have shaped the person that I am. I was raised up in an environment where tribe, tribalism or
ethnicity,  are part o fdaily realities.  I witnessed, experienced and learnt to appreciate  the  love,
caring and human warmth that a (sense of belonging to a) community provides to its
members and - when it is accommodative - to non-members. At the same time, I, like any
other, have also witnessed the destructive downside of tribalism and ethnicity, once they are
politicised or used to gain advantage over others. The many conflicts in Africa in general and,
more particularly, in the African Great Lakes region, testify to the lethal potential of the use
of tribalism or ethnicity as a tool for socio-political advantage. Nonetheless, I remain
convinced that current negativities attached to these concepts - whose meaning does not
always capture the realities as they are lived and captured in the vernacular - betray the very
essence and deepth of the underlying natural bonds. 1 try not to be exceptionally utopian or
naive but 1 still believe that societies and polities should be organized or ruled in such a way
that everyone has an opportunity to get his/her fair share. I believe that this can lessen the
numerous and multifaceted tensions between 'us' and 'them'. I further believe that
'humanity' imposes (at least) a moral obligation on those most fortunate members of society

or groups. While being a product of four years of academic research with all what that
and on those in position of power, to assist - and prioritise the needs of - vulnerable persons

implies in terms of a quest for objectivity, the analytical standpoint that underlies the present
book can only but partially transcend these personal experiences and beliefs.

I certainly lack the needed wisdom to find the appropriate words to thank all those who
somehow helped or assisted me along the way towards the achievement of the goal that this
study represents.  In fact, words might be just unable to express the extent of my gratitude.  I
will always be indebted to the supervisors of this study: Professor Willem van Genugten and
Dr. Rianne Letschert. I thank them for their guidance, patience and, mostly, trust throughout
the whole process. I thank them for their accommodative flexibility in reading my work and
planning for meetings to discuss it. Their corrections and suggestions were very helpful. I
thank Willem van Genugten for the initial suggestion to study this area of indigenousness in
Africa when I had other topics in mind. His expertise in the area was invaluable. Equally
invaluable was Rianne Letschert's input. I learnt a lot through our frequent meetings and
discussions but also her encouragements. Before being a great co-supervisor, she was a
trusted friend. I thank her very much for keeping these two roles truthfully

I will always be grateful to the International Victimology Institute Tilburg (INTERVICT), the
Faculty of Law and Tilburg University in general for offering me an opportunity to conduct
this study. 1 thank the Institute, the Faculty and the University for shouldering all the
financial costs of the study, including research trips to New York, Copenhagen, Rwanda,
Kenya and Botswana among other places. INTERVICT director, Professor Marc
Groenhuijsen offered me a position as a PhD researcher without knowing much about me. I
thank him for his trust and his faith in me but also for his kind and encouraging words
throughout the process. I also thank INTERVICT staff members fur being great colleagues.
Since naming is also excluding, I thank them all, while refraining from singling out
individuals. But I cannot escape the urge to thank my office mates Jos6 Mulder and Esmah
Lahlah for the numerous academic and non-academic charts and discussions. Given the
relaxing and yet philosophical undertones of many of these discussions, they were both an
escape from the routines of a PhD researcher and somewhat inspirational. I also thank
colleagues from the Law Faculty, particularly those from the departments of European and



international Public law and Criminal Law for the various academic and non-academic
exchanges we had throughout the four years of my study.

I thank the T.M.C. Asser Institute for co-financing this study and for including me in the
Asser Dissertation Program. Having a working space at the T.M.C. Asser Institute in The
Hague enabled me to be closer to fora where many areas of international law are shaped.
Attendance ofthe various conferences and symposia, many ofthem (co-) organized by Asser,
was an invaluable opportunity that undoubtedly helped me grow academically. I was also
delighted to be part of some Asser-sponsored events, such being for two consecutive years a
judge  in the Dutch round of the Jessup moot court competition. I will always be grateful  for
all of that.

Dr. Anne-Marie de Brouwer has been the initial bridge between me and The Netherlands,
including Tilburg University. From the time of our internship in Arusha-Tanzania at the
international Criminal Tribunal for Rwanda, she has remained a loyal, genuine, trustworthy
and very helpful friend. I owe her a lot that I am just unable to pay back. I thank her and
Freek Dekkers for being true and irreplaceable friends and for introducing me to the many
wonders of their country and society.  1 further thank them for opening up their families to me.
I also thank their parents - especially Hans and Ria Dekkers - for making me feel truly part of
family.

1 am very indebted to the International Working Group for Indigenous Affairs for hosting me
for a one-week research stay in April 2007. The organisation's rich documentation and
exchanges with people working for it were very important inputs in my study. I am equally
indebted to COPORWA) and Paul Kilelu for facilitating my field research in Rwanda and
Kenya respectively. I am also very grateful to those community members or leaders as well
as to representatives of governmental and non-governmental organisations who accepted to
answer my questions during the field research. I further thank Ditshwanelo Centre for Human
Rights (Botswana) for hosting me during the two weeks I stayed in the country's capital. My
stay was very informative, despite the fact that I could not conduct the field research in the
country without an official research permit reportedly issued  by the office of the President.  1
got countless promises of the permit but not the permit itself until the time I left the country.
My one-day visit to the Netherlands Centre for Indigenous Peoples (NCIV) was also
informative. I particularly thank Mr. Leo van der Vlist for the few exchanges we had.

A number of friends spent their time and energy to proofread my chapters. My deepest
gratitude goes to Joachim Cour, Marieke van Eik, Dr. Anne-Marie de Brouwer, Florida
Kabasinga, Jurgen Schurr, Lydia Mugambe and, last but not least, Evelyn Kamau for
volunteering to read my work and for their very pertinent comments which helped me to
further polish my manuscript.

Throughout this research but also my entire education process, I have benefitted from the
unyielding support of, and encouragements from, my entire family. An exhaustive list of
family members I wish to thank would certainly take numerous pages. 1 thank my mother and
father, Pauline and Simon Mukwiza, Uncle Robert Bihunda for their support and constant
presence, even when I was in faraway lands. It is also my hope that my numerous brothers
and sisters, uncles and aunts, nephews and nieces, cousins and dear friends, whom I will
rather avoid naming here out of fear of missing out  many of them, will nonetheless  find the
deep expression of my gratitude in these lines. They are my main motivation for the pursuit
of success in anything 1 undertake. The Great Lakes Region's diaspora in the Netherlands and



wider Europe provided a salutary escape from the academic towers. I was grateful to be
invited to the many formal or informal events organised by members of the diaspora as they
kept my nostalgic impulses grounded. These venues also helped me stay in contact with the
realities of my troubled but beautiful region.  To all those who, directly or indirectly, assisted
me during my research process, 1 will always be grateful for their input.
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1. INTRODUCTION: INDIGENOUS IDENTITY IN
AFRICA

1.1. Roy Sesana, the Basarwa and Central Kalahari Game
Reserve Case

In  a judgment rendered  on 13 December 2006  by  the High Court of Botswana, Roy Sesana
was described as a 'member of the Kgei band of the San or Basarwa people', 1 whose
ancestors 'are indigenous to the Central Kgalagadi region'.2 A San rights activist and early
member of the First People of the Kalahari (FPK), Roy Sesana acquired international fame
since the mid-1990s due to the events

surroundin 
the removal of his people from the Central

Kgalagadi (Kalahari) Game Reserve (CKGR). He was the first among the 242 initial
Applicants before the High,Court in a highly publicized, 'longest and most expensive court
case in Botswana's history'.

The Applicants are part of a larger community of Botswana's San totalling 47,675 people (in
2001) and scattered across all eight administrative districts of the country: They represent
roughly three percent of the national population estimated at 1,839,000 in 2005.6 Botswana is
among the rather few African countries with a dominant group - the Batswana - who
reportedly represents around 50 percent of the national population.7 The country is however

1 Roy Sesana Keiwa Setlhobogwa and Others v. 77:e Attorney General, High Court of Botswana held at Lobatse,
Misca. No. 52 of2002,13 December 2006, para. E.2.2 (Justice Dow judgment),
http://www. iwanugohome.org/files/ruling.doc (visited on 16 August 2007).
2 Ibid.
3 For some accounts on the case and its background, see DITSHWANELO (The Botswana Centre for Human
Rights), When Will this Moving Stopip, Report on a Fact-Finding Mission of the Central Kgalagadi Game
Reserve, April 10-14, 1996, at 1 (copy with the author); for the creation of FPK, see S. Saugestad, The
Inconvenient Indigenous: Remote Area Development in Botswana, Donor Assistance, and the First People of
the Kala/tari (Nordic Africa Institute, 2001), at  176 et seq.
4 J. J.  Taylor,  'Celebrating San Victory too Soon? Reflections on the Outcome of the Central Kalahari  Game
Reserve Case', (2007) 23 Anthropology Today 5,3-5, at 3. For the identity and number of Applicants, see Roy
Sesana Keiwa Setlhobogwa and Others v. 77:e Attorney General, paras. E.2 and G.2 (Justice Dow judgement).
From these paragraphs, it appears that of the initial 242 Applicants in 2002, 215 were alive at the time of the
Court's ruling  on 13 December 2006. Somehow, the figures are miscalculated  in the ruling  when the Court
found that 'there are  2/3 Applicants still living,  /82 of whom are represented by Mr. Bennett ... [t]he remaining
29 Applicants were not represented and they remain litigants on paper only'. Emphases added. Para. 5 of the
judgment (Justice Dibotelo) mentions 243 initial applicants. For more on the case, see C. Ng'ong'ola, 'Sneaking
Aboriginal Title into Botswana's Legal System through a Side Door: Review of Sesana and Other v. the
Attorney-General',  (2007)  6 U Botswana L.J., 103-124; N. Olmsted, 'Indigenous Rights in Botswana:
Development, Democracy and Dispossession', (2004) 3 Wash. U Global Stud L. Rev., 799-866.
5  L.  Cassidy  et  al.,  Regional Assessment  of the  Status  of the  San in  Southern  Africa:  An Assessment  of the Status
of the San/Basanva in Botswana, Report Series - Report No. 3, Legal Assistance Centre, 2001, at 6. See also I.
N. Mazonde, Battlefields of Wits: Interface between NGO's, Government and Donors at the Development
Site', (1997) /1 PULA Journal ofAfdcan Studies 1, 96-112, at 97 (in this study, the author affirms that the
Basarwa 'are found in seven of Botswana's eight administrative districts'  but he co-authored the more thorough
study by L. Cassidy et al. in which they are found to be present in all eight districts).
6 See UN, Population Division of the Department of Economic and Social A#airs of the United Nations
Secretariat, World Population Prospects: The 2008 Revision, http://esa.un.org/unpp (visited on 8 June 2009).
For an early, deeply researched publication on the Basarwa, see M. Biesele et al., 'Hunters, Clients and
Squatters: The Contemporary Socioeconomic Status of Botswana Basarwa', (1989) 9 African Study
Monographs 3, 109-151.

7 M. Taylor, 'The past and Future of San Land Rights in Botswana', in R. Hitchcock and D. Vinding (eds.),
/ndigenous Peop/es Rights in Southern Apica (IWGIA, Document No. 110,2004), at 153.



ethnically diverse as there are many other non-Basarwa and non-Batswana ethnic groups.8
The Basarwa are also referred to as Bushmen or San.' The current strong affirmation of a
shared Basarwa identity tends to mask the fact that there are 'at least three distinct San
language groups in Botswana, which are further subdivided into numerous dialects groups'.

10

The Basarwa are further part ofa larger San population of Southern Africa. 11

Roy  Sesana,  Keiwa Setlhobogwa  and  Others,  v.  The Attorney  General, dealt with the removal
or relocation of members of the Basarwa (and other) communities from various settlements
within the CKGR. Created by the departing British colonial administration in  1961, the stated
idea behind the creation ofthe CKGR was 'to protect wildlife resources and reserve sufficient

land for traditional use by hunter-gatherer communities of the central Kalahari'.12 From the
early years  of the creation of the CKGR, it appears  that the  need to safeguard the traditional
lifestyle of the 'Busmen' was evident. A 1963 Regulation on the control of entry into the
reserve provided that '[n]o person other than a Bushman indigenous to the Central Kalahari
Reserve shall enter the sais reserve without having first obtained a permit in writing from the
District Commissioner, Ghanzi'.11 The spelling    of  this   regulation    is very important    in
indigenous rights discourse because it is seen as embodying a recognition of the historical
right of the Basarwa as an indigenous people with a right to access ancestral lands they had
occupied for more than 2,000 years.

14

It is estimated that there were between 3,000 and 4,000 people, mainly Basarwa, living in the
CKGR  at  the   time   of the creation   of  the Game Reserve.15 This population tremendously
diminished to reach 1,300 in the mid 1980s,16 991 in 1991 and 689 in 2001.17 Among other
causes, it is argued that the changing socio-economic realities of the country as a whole had
some incidence on the relative depopulation of the CKGR.18 It is important for the purpose of
the present analysis to point out that while the majority ofthe inhabitants of the CKGR were
Basarwa, members of other groups such as Gcwikhoe (also G/wike), Gxanakhoe (also

ibid., see also Cassidy et aL, Regiona/ Assessment, at 4-5. The number ofethnicities varies in different studies,
depending on whether some related groups are considered as separate or same identities.
9  A.  Mogwe,  Who was  (T)  Here  First?  An  Assessment  of the  Human  Rights  Situation of Basarwa  in  Selected
Communities in the Gantsi District, Botswana, Commissioned by the Botswana Christian Council (BCC),
March 1992, at 2 (a copy with the author). The report adds other - less popularised - names for the Basarwa such
as Remote Area Dwellers (RADs - not only Basarwa) and Batho ba Tengnyanateng.
i 0 Cassidy et a/., Regiona/Assessment,  at  5 (see  also  at  7, on cultural diversity among the  san in Botswana." See further discussion in chapter 3.
12 Cassidy et al., Regional Assessment, 2116.
13 See Regulation 3(1) quoted in Roy Sesana Keiwa Setlhobogwa and Others v. The Anorney General, para. 139
infine (Justice Phumaphi judgment)
14 Cassidy et al., Regional Assessment, at 26.  For more on the presence of the Basarwa in the Kalahari,  see R.  K.
Hitchcock, 'Socioeconomic Change among the Basarwa in Botswana: An Ethnohistorical Analysis', (1987) 34
Ethnohistory 3, 219-255. Other publications refer  to the presence  of the  San  in  the  area  for  more  than  11,000
years (Biesele et a/., *Hunters, Clients and Squatters', 110), or 20,000 years (see, for instance, D. Lawson,
'Diamond Warrior: Roy Sesana, Spokesman for the Kalahari Bushmen', Sunday. 24 September 2006). For a
history of San and Botswana in general,  see T.  TIou and A. Campbell, History OfBotswana (Macmillan,  1997),
at 22 et seq.
15 Ibid.; see also http://www.gov.bw/index.php?option=com_content&task=view&id=13&1temid=52 (visited on
3 June 2009).
'6 Cassidy et al., Regional Assessment, at 26-27.
I 7

Roy Sesana, para. E.3.7 (Justice Dowjudgment).
18 J. Suzman, 'Kalahari conundrums: Relocation, Resistance and International Support in the Central Kalahari
Botswana' , (2002) 3-4 Befbre Farming 12, 1-10, at 2.
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G//annakwe), and Bakgalagadi lived    in the reserve. 19 Since 1985/6, the government   o f
Botswana adopted policies aimed at 'encouraging' communities living within the CKGR to
move  outside the reserve.20  Following a decade of negotiations, persuasion and preparation  o f
sites for relocation, the first real steps towards the implementation of the governmental
strategy of moving the Basarwa were taken  in the mid-1990s.21 Several people were moved
in  1997  and the moves were completed by

2002.22  Br the time of
the moves, there were  ten

recorded communities or settlements in the CKGR:   six of which were at the heart of the
legal battle.24 The judgment acknowledges the fact that figures about those who stayed in the
reserve upon the completion ofthe moves are disputed.

25

Conservation of nature, wildlife and infrastructural development (for all, including the
Basarwa outside, rather than inside the reserve) were the reasons put forward by the
government of Botswana in justification for the relocation of CKGR communities to
settlements outside the reserve.26 These motivations were challenged on the ground that
communities living in the CKGR had lived there for ages in harmony with nature and wildlife
and, that relocation would disrupt their traditional lifestyle.27 Roy Sesana and co-Applicants
seized the court in an effort to have it declare that: 1) the termination by the government with
effect from 31 January 2002 of basic and essential services to the applicants in the CKGR
was unlawful and unconstitutional; 2) the government should restore (and continue) the
provision to the applicants of basic and essential services and; 3) removal from the reserve
was an unlawful dispossession of land and applicants should be reinstated in their right. 28

The High Court of Botswana reached the decision that as lawful occupants of the CKGR land
(settlements), the Applicants were, indeed, deprived of their possession 'forcibly or wrongly
and without their consent'.29 Government's refusal to issue special game licences   to   the
Applicants and the refusal to allow the Applicants to enter the reserve unless they are issued

with permits were found to be both unlawful and unconstitutional.30 However, the court
found that the government was not obliged to restore the provision of basic and essential
services to the Applicants within the reserve since their termination in 2002 'was neither

t 9
Ibid.; see also Cassidy et al., Regional Assessment, at 7 and 27. The latter study shows that 75 percent of all

RADs were san. Interestingly, despite the general focus on the San/Basarwa in the Kalahari debates,
Bakgalagadi for instance refers to a group whose name literally means 'people of the Kalahari'
20 DITSHWANELO, Inen Will this  Moving  Stop?, at  1.
21 Ibid., at  16 et seq.; Cassidy et al., Regional Assessment, at 27 et seq.
22 Ibid., 1-28; see also Cassidy et al., Regional Assessment, at 27-28, Roy Sesana Keiwa Set/hobogwa and
Others v. The Attorney Genera/, paras. E. 1- E.3 (Justice Dow judgment). The language used seems to be
important as part of the contentious issues examined were the nature of the relocations: were they forced
removals or silent coercion (DITSHWANELO, ;Pken Will this Afoving Stopt°, at 26). Were they a product of
consultations, voluntary choice between the inducements of moving out and the danger of staying after
termination of services? (Roy Sesana Keiwa Setlhobogwa and Others v. 7he Attorney General, para. 33 of
Justice Dibotelo judgment and para.  E.  5 of Justice Dow judgment).
23 DITSHWANELO,  When Will this Moving Stop?, at 4.
24

Roy Sesana, paras E. 2.9 and E. 3.1. The said settlements are Guqamma, Kikao, Mothomelo, Metsi  nong
Molapo and Gope
25 Ibid., para. E.  2.10. It refers to between  17 and 35 people.
26 DITSHWANELO, mien Will this Moving Stop7, at 5-7. In the words of Taylor, 'Celebrating San Victory too
Soon?', at 3, the Botswana government argued that 'continued San settlement and livestock-herding in CKGR
was incompatible with wildlife conservation and development of the tourism potential of the reserve and that,
anyway, these people had ceased to rely on hunting and gathering decades ago'.
27 Ibid.
28 Roy Sesana Keiwa Setihobogwa and Others v.  77:e A ttorney General, para.  1  (Justice Dibotelo judgment).
29 Ibid., para. 55 (34).
30 Ibid., para. 55 (5-7).
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unlawful nor unconstitutional'.31 At the end of a legal process in which the trial 'took some
130 days spread  over a period  of just  over two years  and the typed record  of the proceedings
comprise some  18, 900 pages',12 the Applicants earned their right to return to the CKGR. Within
the ranks of indigenous rights advocates, the court's ruling was widely hailed as a landmark
victory for indigenous rights in Botswana and, more generally, in Africa:3 Others warned against

hasty celebrations.34

As widely documented  in the various commentaries of the facts at the heart of the case, the
moves fitted into governmental policies of villagization, conservation, and development of
tourism in the CKGR. Purportedly, they also fitted into a widely shared view in Botswana
that there was a need to 'uplift' the Basarwa from their 'backward' hunting and gathering
lifestyle through infrastructural development in settlements outside the reserve.15 The
methods used, the statements (purportedly) made by officials and the inducements offered by
the government to lure the communities to move from the CKGR have been extensively
criticised as neither fulfilling the criteria of genuine consultation, nor ultimately aimed at
serving the best interests of inhabitants of the CKGR.36 Even for those bent to give some
benefit of the doubt to the bona fide intentions of the government of Botswana - as far as
acting in the best interests of the Basarwa is concerned - the overall management of the
process of relocation of CKGR communities seems very criticisable to state the least.37

The global attention resulting from an extensive mediatisation of the case and a strong
indigenous rights activism by a number of actors - most prominently Survival International -
are as relevant as the facts of the case itself. The various forms of involvement by non-locals
in the legal battle over CKGR moves and its outcome epitomize the sensitivity of more than
one African government but also the uneasiness of some non-claimant members of African
societies towards expressions of indigenous rights in Africa. It was rightly remarked that the
appropriation of the San (Basarwa) cause by other social movements at odds with global
injustice 'elevates the CKGR story to a world narrative of development and
underdevelopment, marginalisation, and peripheralisation'.18  The high level of mediatisation
of the moves and the resulting legal process were a fruit of a strategy initiated by the founder
of FPK, John Hardbattle, and inherited by co-activist Roy Sesana upon the former's death in
1996.39 Alongside Roy Sesana and his FPK, a number of individuals, local, regional and
international organizations or foreign governments raised their voices to defend aspects of

31 Ibid., para. 55 (1-2)
32 Ibid., para. 9.
33 See, for instance, International Working group for Indigenous Affairs (IWGIA), 'The High Court ruling in
Botswana is a milestone for the recognition of Indigenous Peoples rights in Africa', Public Statement, 15
December 2006, http://iwgia.synkron.com/graphics/Synkron-
Library/Documents/Noticeboard/News/Africa/IWGIApublicstatement(KGRmling.htm (visited on 8 June
2009); Minority Rights Group International (MRG), State Ofthe World's
Minorities, 2007, http://www.minorityrights.org/1000/state-of-the-worlds-minorities/state-of-the-worlds-

minorities-2007.html (visited on 8 June 2009), at 59.
34 Taylor, 'Celebrating San Victory too Soon?', at 3-5.
35

See, among many others, M. Taylor,  'The  Past and Future  of San Land Rights in Botswana', at 152-165;
Cassidy et aL, Regiona/Assessment, at  1740; Taylor, 'Celebrating San Victory too Soon?', at 3-5.
36 See Ng'ong'ola, 'Sneaking Aboriginal Title',  at  110 et seq, Cassidy el al., Regional Assessment, at 27-28.
37 See, for instance, A. K. Segobye, 'Divided Commons: The Political Economy of Southern Africa's Cultural
Heritage Landscapes - Observations of the Central Kalahari Game Reserve, Botswana', (2006) 2 Archaeologies
1,52-72.
38

Segobye, 'Divided Commons', at 59.
39 On the background on the funding of the First People of the Kalahari and the ensuing international campaign
for Basarwa rights as Indigenous people of the Kalahari, see Saugestad, The Inconvenient, at  175 et seq.
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Basarwa rights over the CKGR.40 However, more than anything else, what seems to have
upset the government of Botswana - and to some extent some other local and regional actors -
was a very active, name-and-shame campaign conducted against it (and the moves) by
Survival International.4 1 The United Kingdom-based organization 'controversially equated
the relocations with "genocide" and claimed that a strong interest in diamonds lay behind the
government's strategy'.42 For a country whose relative wealth is heavily reliant on the
diamond industry, Survival International's high profile campaigns in the West calling for -
among others - a boycott of its diamonds placed the latter into a defensive position.

43

Botswana became very sensitive to any form of involvement by foreigners in matters relating
to the Basarwa.44

The government of Botswana was not the sole actor at odds with a perceived negative
involvement of Survival International in the CKGR case. Other local and regional (human
rights) organizations in Botswana equally denounced Survival International tactics, campaign
and activism in relation to the case.45 Before the court rendered its decision, the Working
Group of Indigenous Minorities in Southern Africa - a pan-San regional organization with
national chapters - openly voiced criticism against Survival International's tactics deemed to
be 'detrimental to the case and ultimately to the cause of the San'.46 WIMSA,
DITSHWANELO, KURU and FPK were the initial members of a Negotiating Team
representing the interests of CKGR communities before Survival International stole the
spotlight in the case.47 As J. J. Taylor rightly notes:

'Contrary to Survival's claims   that many Bushmen have welcomed   the Survival campaign many
development workers in Botswana argue that its campaign caused much more harm than good in terms of
dividing San people in their campaign to have their rights recognized. Both sides point to the problematic
issue of the many different interest groups who claim to speak for and with the San, including

40 Ibid.
41

See, for instance. Survival International, 'Bushmen Aren't Forever: Botswana, diamonds in the Central
Kalahari Game Reserve and the eviction of Bushmen', 18 September 2006, http://www.survival-

international.org/files/related_material/11_513_969_diamonds_facts.pdf (visited on 3 June 2009).
42 As in the evocative title in a publication by the organization's representative: S. Corry, 'Bushmen - the Final
Solution and Blaming the Messenger', (2003) 2 Before Farming 14: 1-4 (a reaction to J. Suzman's 'Kalahari
Conundrums' followed by a response by J. Suzman at 4-10). Taylor, 'Celebrating San Victory too Soon?'. at 4.
43 Ibid., See also Suzman, 'Kalahari conundrums', at  1 -10.
44 This explained why as the present author made a research trip to the country in August 2008 with the
intention of visiting Basarwa communities in (}hanzi, he was told that he needed a research permit from the
president's office. Until he left the country two weeks later, he had not yet received a final reply to his
application which was still being 'processed'. For more on the attitude of the government, see I. Taylor and G.
Mokhawa. 'Not Forever: Botswana, Conflict Diamonds and the Bushmen', (2003) 102 Afr. A#, 261-283, at 279
et seq.
45 Those included DITSHWANEL (Botswana Centre for Human Rights), and the then Kuru Development Trust.
Disagreements between these and other actors such as Survival International (mainly on the methods of action)
are discussed among others in: Survival International, Survival responch to Radio 4 Crossing Continents

programme, 14 November 2005, http://www.survival-international.org/news/1155 (visited on 8 June 2009),
Working Group of Indigenous Minorities in Southern Africa (WIMSA), Annual Report 2004-05,
 trp://sviv,v.wimsanet.org/infpub%5Clibrary*5C06_Human%20Rights.pdf (visited on 8 June 2009), at 69.

Working Group of Indigenous Minorities in Southern Africa WIMSA, Annua/ Report 2004-03, at 91.
47 DITSHWARELO,  Shadow  Report to  the  United  Nations'  Committee  on  the  Elimination  of Racial
Discrimination, 68 Session, Geneva, 3-6 March 2006,
http://www.ditshwanelo.org.bw/images/CERD%20Shadow%20Report%202006.pdf (visited on 9 June 2009), at
6 et seq. K. Nthomang, 'Basarwa Development at Crossroads: Contradictions and Resistance-Critical Insights
from the CKGR Relocations', (2006) 20 PULA: Botswana Journal ofAfrican Studies 2, issue No. 33,
http://kgotla.ub.bw:8080/dspace/bitstream/123456789/114/1/Nthomang_Pula_%20Article_%202007.pdf
(visited on 12 August 2009).
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anthropologists, lawyers, celebrities and advocacy groups ... Essentialist, romanticised and paternalistic
representations of San have often become central to such advocacy, including those propelled by some San
themselves'.48

The quotation above highlights the fact that a variety of actors with differing - and at times
divergent - agendas purport(ed) to be, all, serving the best interests of the Basarwa and other
CKGR communities. But the respective positions of the government and the various
advocates of the Basarwa cause revealed contrasted views about what was exactly in the best
interests of the concerned communities. In the most radical expressions of divergent
positions, the idea of development promoted by the government was equated with
colonialism, assimilationism and authoritarianism.49 By contrast, advocacy, by organizations
such as Survival International, for the continued enjoyment by the San of their ancestral
lifestyles within the CKGR was reportedly perceived as an effort to maintain them as relies of
the past, an attraction for tourists and anthropologists.5' It is far from certain whether the
various claims by Roy Sesana and his backers genuinely represented the real wishes of all, or
the majority of, members of the communities concerned by the moves.51  The mixed  outcome
of the case, the dissentions over the representation ofthe Basarwa cause and the discrepancy
between the case brought before court and the one argued in the media, do not allow for clear
determination of what was in the best interests of the Basarwa. Justice Dow particularly
highlighted the discrepancy between the case as made in court, and the one carried in the
media, but also to the choice by Roy Sesana not to take the witness stand in court. He came to
the 'adverse' conclusion that 'this was a case of'he who pays the piper, calls the tune', that is, Mr.
Sesana chose  to  sing  the tune dictated by those  or  some of those  who   paid   for his fees'.52   Most
interestingly, in this and other cases throughout the continent, the collision between,
traditionalism and identity politics underpinning indigenous claims on the one hand, and tools
of modernity used to advocate the right to be different on the other hand, tell more than a
simple story of struggle for survival.

1.2. Researching Indigenous Rights in Africa
The plight of numerous African communities/populations/peoples claiming the indigenous
identity figures  at the forefront of the most recent human rights and humanitarian agendas.

53

The movement is inscribed in a global agenda dedicated to promoting and protecting the

48
Taylor, 'Celebrating San Victory too Soon?', at 4.

49
See, for instance, K. Nthomang, 'Relentless Colonialism: The Case of the Remote Area Development

Programme  (RADP)  and the Basarwa in Botswana',  (2004)  42  J. of Afodern Afrkan Studies 3, 415-435,  I.
Taylor and G. Mokhawa, 'Not Forever', 261-283; Taylor, *Celebrating San Victory too Soon?', 3-5.
50 See S. T. Mphinyane, 'NEPAD and the Digital Divide: The Case of Botswana and the Silent Marginalised
Minorities' , (2005) LWAkica Development  1  & 2, 152-162, at 157-158. The author notes that 'Roy Sesana ...
has come to be perceived in many quarters in the country as a sell out who, while enjoying the fruits of
modernity, is being bribed by outsiders to prevent development reaching his people so they remain tourist
attractions'.
51 On the discrepancy between the case in the media and the various claims by activists outside the court,
including Roy Sesana, see Roy Sesan, paras. E. 1 (of Justice Dow judgment).
52 Ibid., para. E. 1.11.c.
53 For an analysis of the current international legal efforts in addressing indigenous peoples' rights,  see S. J.
Anaya, /ndigenous Peop/es in /nternational Law (2nd ed., Oxford University Press, 2004); A. Xanthaki,
Indigenous Rights and the United Nations Standards: Self-Determination. Culture. and Land (Cambridge
University Press, 2007); Y. M. Donders, Towards a Right to Cultural Identity? (Intersentia, 2002). W. J. M. van

Genugten, and C. Perez-Bustillo, 'The Emerging International Architecture of Indigenous Rights: The
Interaction between the Global, Regional and National Dimensions', (2004) 11 /nternationa/ Journal on
Minority and Group Rights, 379409.
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rights of the most disadvantaged and marginalized groups in various countries on grounds of
cultural distinctiveness. The relatively short history of post-independent Africa hampers
general acceptance and crystallization of the current understanding of the 'indigenous
peoples' rights in Africa. Contemporary constructions are confronted with living memories of
colonial regimes' institutionalized distinction between the 'primitive', 'native', 'colonized'
'indigenous' populations and the 'civilized', 'settlers', 'colonizers' of European descent.54 As
rightly pointed out, 'indigenous peoples' still carries in many minds 'negative connotations in
Africa as it has been used in derogatory ways during European colonialism and also been
misused in chauvinistic  ways by some post-colonial African governments'.SS

Regardless of sensitivities harboured in some African societies over indigenous
identification, there is a lengthy and ever-growing list of various African groups claiming
indigenous status. As documented in a 2005 report by a Working Group of Experts on
Indigenous Populations/Communities of the African Commission on Human and Peoples'
Rights, the African peoples applying the term 'indigenous' in efforts to address their situation
'cut across various economic systems and embrace hunter-gatherers, pastoralists as well as
some small-scale farmers'.56 Undisputedly, the historical process of formation     and
consolidation of current African states through arbitrary borders shaped   by 198 century
European colonial powers disrupted pre-existing equilibriums. It does not come as a surprise
that some academic literature still associates the whole African indigenous peoples' debate to
the continent's colonization and decolonization historical and political legacies.57 In fact,
colonially imposed boundaries resulted into a disruption of existing social links and
traditional structures of African societies. The implementation of the 'divide and rule'
policies in colonies laid the grounds for frictions amongst communities that, in many cases,
had previously enjoyed territorial autonomy and/or coexisted harmoniously. 58 Racial theories
en   vogue in European philosophical literature  of  the 198 century nurtured the colonizer's
institutionalization of racial and ethnic identity-based divisions.59 Based mainly on a group's
socio-economic activity, the construction, crystallization and/or legal enforcement of existing
or created new identities became the cornerstone of the colonial rule. But since most colonial
powers favoured farming and sedentary agricultural mode of production for purposes of
exploiting the wide conquered territories, those giups which didn't convert thereto found
themselves mistreated by the established authority.

Victimization of many claimant indigenous groups can be traced back to this colonial context
of juxtaposition of new economically and politically generated identities on pre-existing
ethnic and cultural diversity.61 The artificial process of state-formation of most African
countries and the resulting legally constructed fences separating members of particular

54 The terminology 'native v. settler' is borrowed from M. Mamdani, ;Flien Victims become Killers:
Colonialism, Nativism and Genocide in Rwanda (Princeton University Press, 2001), at  19 et seq.
55 African Commission on Human and Peoples' Rights (ACHPR) and International Working Group for
Indigenous  Affairs (WGIA),  Repon  of the  African  Commission's  Working  Group of Experts  on  Indigenous
Populations/Communities (2005), www.iwgia.org/graphics/Synkron-
Library/Documents/publications/Downloadpublications/Books/AfricanCommissionbookEnglish.pdf (visited on
29 April 2006), at 86 (hereinafter, ACHPR and IWGIA, Report on Indigenous Populanons/Communities).
56 Ibid., at  15.
57

J. Ngugi, 'The Decolonization-Modernization Interface and The Plight of Indigenous Peoples in Post-Colonial
Development Discourse in Africa', (2002) 20 Wisconsin International Law Journal, 297-351, at 297 et seq
58 Ibid., at 321-322.
59 Mamdani. When Victims become Killers. at  24  et  seq.
60  ACHPR andIWGIA, Report on  Indigenous  Populations/Communities, at 92.
6I Mamdani. When Victims become Killers, at 24 et seq.
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communities were followed by various approaches in the processes aimed at bridging
national identities in the post-colonial era. Accordingly, a complete assessment of the
colonial roots of marginalization of most claimant indigenous peoples needs to avoid a
tendency to use colonial history as a scapegoat for all past and present wrongs in African
states. In subsequent chapters, it is argue that other dynamics preceding or post-dating
colonization had some incidence on present conditions of particular communities. Thus, the
present study tries to incorporate all historical and other factors underlying current
marginality of claimant indigenous peoples. Pre-colonial, colonial and post-independence
dynamics which - depending on national contexts - created or exacerbated identity-based
divisions are all, as much as feasible, taken into consideration.

Like many other relevant studies conducted by people from a legal - human rights -
background, the present examination of indigenousness in Africa started as an inquiry into
how indigenous rights can be better protected in African countries. The study was initiated
just after the publication of the ACHPR and IWGIA report on Indigenous
Populations/Communities in A frica (2005), that  is, only few years after the establishment of a
United Nations' Permanent Forum on Indigenous Issues.62 It was tentatively premised on the
assumption that undisputedly, there were indigenous peoples in Africa in need for special
protection because of their distinctive cultural identity. They needed the kind of special
protection to be inspired from such other contexts as Australasia, the Americas and the Arctic
region. Records show that for nearly two decades, an ever-growing number of African ethno-
cultural communities have enrolled (and to some extent are still enrolling) in the global
indigenous movement.63 Few would dispute the fact that the existential threats faced by
(members of some) claimant indigenous communities are real. For that reason, the indigenous
identity of the various hunter-gatherer groups or such other renowned pastoralist groups as
the Maasai appeared to be an undisputed fact. Such fact could only be challenged by illiberal,
authoritarian governments' policies aimed at denying them their most fundamental rights.

But the immersion into the complex sources and manifestations of indigenous identification
in Africa progressively  led to a rethinking of the simplistic premises upon which the initiation
of the study was grounded. Digging deeper into historical and ethno-socio-anthropological
studies dedicated to (some) claimant indigenous groups in Africa led to a redefinition of the
study's orientation.  From a mere account of the plight of indigenous peoples and a legalistic
exploration of how their rights might be better protected in Africa, the study expanded to
cover the various discourses on indigenousness in Africa. The motivation behind the
examination of discourses on indigenousness in Africa was a realization that activism for
recognition of indigenous rights was not matched by serious and deeply researched studies on
the implications that such recognition could have in ethnically diverse African countries.
Even where there was a relative abundance of research material on particular groups - as is
the case for Southern African San or East African Maasai - it became increasingly clear that
there were profound disagreements among 'experts' as to the relevance and desirability of
' indigenousness'   as a source of identity whose recognition might  be  part of solutions.  The
debates surrounding CKGR moves and the resulting legal battle are only one illustration of
the contentious nature of indigenous rights in (sub-Saharan) Africa.

62  See  ACHPR  and  IWGIA,  Report on  Indigenous  Populations/Communities, ECOSOC,  Establishment  of a
Permanent Forum on /ndigenous /ssues (UNPFII), 45th Plenary Meeting, UN Doc. E/RES/2000/22, 28 July
2000.

63 See ACHPR and IWGIA, Report on Indigenous Populations/Communities, Various periodic and non-periodic
publications by IWGIA, http://www.iwgia.org/sw160.asp (visited on 15 June 2009).
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International organizations and institutions have frequently documented the fate of particular
communities identifying with the global indigenous movement and somehow assisted them in
their multifaceted struggles.64 The NGO revolution in Africa since the beginning o f the 1990s
has also generated 'local' actors documenting the plight of claimant indigenous groups and
advocating for recognition of such identity. But the reluctance of many African governments
to recognize indigenousness as a legal category of domestic relevance and the fluctuating
positions of African countries  in the negotiation process of the UN-sponsored Declaration on
Indigenous Rights further added to the necessity of exploring the relevance, suitability or
applicability of the concept to the continent.

The study was conducted with sufficient awareness of the fact that most countries in Africa
have not adopted or adhered to - where applicable and existent - binding domestic, regional
or international legal instruments specifically addressing indigenous rights. This being the
case, a purely legalistic analysis of indigenous rights in Africa would logically have led to
two possible paths. The first would have been to explore how the international architecture on
indigenous rights should resonate in African regionalism and national legal orders. A
correlated second path would have been to discuss how existing national or domestic laws
could be used - and eventually improved - to more efficiently serve the cause of claimant
indigenous groups. But for reasons highlighted above, it became clear that any thorough
analysis of indigenous rights in Africa would be very partial if it was restricted to this narrow
schema. In the end, the present treatise tries to explore possible answers to the following
questions:

1.    What  are  the  sources  and  implications  of contemporary  indigenous  discourses  and
identijication in Africa?

2. Is indigenous identijication the most important and inescapable path towards
empowerment ofclaimant groups?

The rationale behind the adoption of this admittedly very wide perspective lies in an
understanding that if problems faced by claimant indigenous groups are real and should be
addressed, objections made by African countries to this particular form of identification were
generally dismissed with too much simplicity. The need to dig into the substance of both
support for, and opposition against indigenous rights in Africa is self-evident. After all,
leaving aside the thorny issue of implementation, several African countries have rather been
progressive in formally adhering to regional and international human rights instruments. Yet,
many still resist the adoption of indigenous rights standards into their domestic legal orders.
Accordingly, the present study attempts to inquire deeply into the sources of this apparent
hostility towards indigenous rights. It is attaches particular importance on the necessity to
integrate historical, ethno-socio-anthropological considerations into an examination of
indigenousness in Africa. Studies of relevance to indigenousness in Africa conducted by
researchers from 'social science' disciplines have been more discursive than positive legal
scholarship. They have also displayed how difficult it is to overcome subjectivities and
activism in conducting a research on such vulnerable communities as claimant indigenous
groups. Far from purporting to be immune from such dangers, the present study nonetheless
remains aware of the fact that choosing a side in this kind of academic exercise is likely to
result into either an unmeasured, activist pamphlet, or an ideological defence of
unsympathetic positions towards indigenous claims. This study tries - as much as possible -

64 See inka for an elaborations on the role of such organizations as IWGIA, Cultural Survival, Survival
International and, Netherlands Centre for Indigenous Peoples (NCIV).
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to answer the various questions arising from the adoption of the indigenous identity by some
African ethno-cultural communities. However, in the light of the monumental task, it is more
likely that one single treatise would be doomed to fall short of covering all facets of, and
responding to all questions raised by, this complex and multifaceted social phenomenon.

1.3. Research Approach and Scope

Throughout the last two decades, indigenous claims have been expressed in all parts of the
African continent.65 Africa is a wide and diverse continent. Divided into several dozens of
states, the continent is inhabited by peoples who identify with a mosaic of ethno-
linguistic/cultural groups. In spite of some commonalities, historical, political and economic
realities differ from one group, country or region to another. Accordingly, it would be highly
pretentious and simplistic to seek to exhaust all questions raised by indigenous identification
on the continent as a whole  in one single treatise.  In fact, in spite of the global nature of the
indigenous movement, the present study highlights the necessity of treating each situation in
which indigenous claims arise in its singularity. For that purpose, every single situation can
and should be subject to focused studies. But precisely because of the global nature of the
indigenous movement and the limitedness of available research on its African dimension, the
present study incorporates international, regional and domestic dimensions of
indigenousness. Indigenous claims and rights are analysed from global, regional and
(selected) national perspectives. This study tries, as much as possible, to marry strictly legal
with more discursive analyses from disciplinary perspectives of (other) social sciences.  Even
where the elaboration is on international dimensions of the indigenous movement, the focus
remains on those aspects that have resonance in Africa. For that reason, comparisons with
other regions where the indigenous rights movement is either rooted or embedded were only
evocative rather than systematic. The efforts to 'mainstream' indigenous rights within
African regional institutions were analysed  with a constant effort to detect the 'global'   and
the 'local' dimensions that might somehow (de)legitimize the indigenous rights movement in
Africa.

Finally, a number of considerations dictated the selection of two cases for deeper exploration.
In spite of the desirability for in-depth studies of each situation in which indigenous claims
are expressed, it was clear from the outset that the present study could not satisfy such
imperative of covering several dozens of communities claiming indigenousness on the
African continent. The focus on the Twa of Rwanda and the Maasai of Kenya was intended
to illustrate issues arising from indigenous claims by hunter-gatherers and pastoralists
respectively. Communities traditionally involved in these two socio-economic and cultural
activities dominate the indigenous rights movement on the African continent. The salience of
identity politics in both countries, the differing histories and the contrasted ethno-
demographic landscapes inspired the selection of Rwanda and Kenya as two appealing cases
for deeper analyses of indigenousness in Africa.

The examination of indigenous identification and rights in Africa was undertaken by
extensively exploring the existing literature on the subject. Academic and various other

65 The present study has adopted a flexible approach to terminological  uses  due to the  lack of (authoritative)
definitions of some concepts used or their implications in terms of policy and (international) law. Thus, the
chapters to follow will, generally, refer to '(claimant) indigenous peoples/groups/communities in Africa', to
mark the contested nature of this identification  or to such notions as 'ethnicity', 'tribe', 'nation', 'community;
with or without qualification.
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publications were explored in an effort to better grasp the subject matter of the present
research. Besides legal instruments and scholarship, the study extensively exploited
publications by, among others, sociologists, ethnologists, anthropologists, historians, political
scientists and economists, of relevance to sources and implications of indigenous
identification in Africa. More than the currently available legal scholarship, materials from
specialised historians, sociologists, ethnologists and anthropologists generally represented
more researched and discursive information, invaluable for a wider perspective in an
examination of indigenous claims by particular African communities.

Examination of available literature was supplemented by meetings, discussions and formal
interviews with various actors somehow involved in matters relating to indigenous rights and
claims in Africa. The study was also informed by personal experiences, observations and
visits to key places and bodies where indigenous rights are expressed or advocated.66

Discussions, meetings or formal interviews were conducted during two visits to the sixth and
seventh sessions of the United Nations Permanent Forum on Indigenous Issues in New York
in 2007 and 2008. The research was also enriched by visits to the Netherlands Centre for
Indigenous Peoples (Amsterdam, 2006) and to the International Working Group for
Indigenous Affairs (Copenhagen/Denmark, in 2007). Country visits to Rwanda, Kenya and
Botswana from the beginning of June to end-August 2008 were invaluable input for this
study as they enabled interactions with members of claimant indigenous communities in their
milieus (Rwanda and Kenya), indigenous rights activists (mainly NGO or indigenous
representatives), or government officials dealing with indigenous claims. The present study
builds upon all these sources of information  in an attempt to get a better understanding of the

contemporary indigenous rights movement in Africa.

66 In D.R. Congo and Rwanda, the present author lived in environments where there were Twa communities. He
witnessed patterns of marginality, discrimination and the overt poverty o f members of these communities.
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PART I. INDIGENOUS CLAIMS IN AFRICA UNDER
GLOBAL PERSPECTIVE

Moringe Ole Parkipuny, a Tanzanian Maasai then Member of the country's Parliament,
became, as he addressed the gathering on 3 August 1989, the first ever African representative
to attend and speak before any session of the United Nations Working Group on Indigenous
Populations (UNWGW).67 This relatively late participation from the African continent in a
struggle initiated several decades earlier in other parts of the world triggered a dynamic
which spread across the continent and mobilized a large number of groups identifying with
indigenous peoples' grievances.68 Through this participation, Parkipuny opened the door to
African enrolment in a movement rooted in domestic struggles in the Americas, Australia,
New Zeeland and Nordic countries,69 and internationalised since the time of the League of
Nations. The various, multifaceted claims for legal recognition have, over the years,
converged under a single label of'indigeneity' or 'indigenism'.70

At the dawn of the twenty first century, numerous African groups considering themselves
(and/or considered by others) as being at the margin of society in existing Westphalian-
modelled polities followed his move and currently channel their claims under the worldwide,
ever-growing indigenous movement. Their grievances are expressed mostly against specific
nation-states in the form of politics of resistance to adverse national policies. However, more
than anything else, the strategy adopted by many (claimant) indigenous groups is to appeal
for international solidarity, leaning on a movement regrouping communities bonded in what
they consider as colonial or neo-colonial state practices of marginalization, victimization,
dispossession and disempowerment. Thus, the dominant discourses on indigenous rights are
primarily rooted in a movement of global magnitude. Analyses to follow will show that their
demands go beyond - and sometimes question the legitimacy of - generally recognized but
state-centric international human rights standards.

Accordingly, this first part aims at exploring the key concepts underlying indigenous
discourses, before examining the applicability of the indigenous concept to Africa. The
analysis tries to look at the notion of 'indigenousness' as used in a global perspective,

67
M. Parkipuny, 'The Human Rights Situation of Indigenous Peoples in Africa', ( 1989) 2 Founh  World Journal

2, http://www.cwis.org/fwj/22/hra.htm (visited on 21 March 2006). See also A. K. Barume, Heading towards
Extinction?  Indigenous  Rights  in  Africa:  The  Case  of the  Twa  of the  Kahuzi-Biega National  Park,  Democratic
Republic OfCongo (IWGIA Document No. 101,2000), at 44. As it appears in his speech, M. Parkipuny
participated alongside a fellow Tanzanian representing the Hadzabe community in this August 1989 United
Nations' Working Group on Indigenous Population (hereinafter, UNWGIP) meeting. Both the Forth World
Journal and Barume erred in reporting this first participation as having occurred during the sixth session or in
1987 respectively- In fact, the statement was read during the Seventh Session ofthe UNWGIP in 1989. See also
on this participation an interview of Parkipuny by Hodgson,
http://www.unc.edu/courses/2007fall/geog/121/001/Hodgson_MORINGE%20PARKIPUNY.doc (visited on 30
October 2007). Reference is also made to an early attempt in  1983 by an NGO to present the case for the
Eritreans before the UNWGIP but 'was persuaded that the working group was not the appropriate forum for
this', (E. Stamatopoulou, 'Indigenous Peoples and the United Nations': Human Rights as a Developing
Dynamic', (1994) /6 Hum. Rts.  Q., 58-81, at 69).
68 On lobbying efforts by Deskaheh, spokesman of the Six Nations of the Grand River Land in today's Canada,
for protection of indigenous peoples before the League of Nations between  1922 and  1924, see R. Niezen,  The
Origin  of Indigenism:  Human Rights  and the  Politics of Identity  (University  of California Press, 2003),  at 31 -36.
69 For an account of the roots of indigenous claims, see Anaya, Indigenow Peoples,  at  1548.
70 R. Niezen, uses the term 'indigenism' while some other scholarship uses the word indigeneity'. See. for
instance, D. Ivison, 'Introduction'.  in D. Ivison  et  al.   (eds.), Political theory  and the Rights of Indigenous
Peoples (Cambridge University Press, 2000), at  15.
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keeping in mind any relevant particularities attached to its application in the African context.
More specifically, the two following chapters examine terminological and definitional
challenges in conceptualizing indigenousness in general, and more particularly in Africa
taking into account international norms and African socio-political and demographic realities.
Furthermore, as most indigenous peoples claim to be victimized within what they perceive as
imposed boundaries of states in which they live, their claims are assessed in the light of the
evolving 'human security' thinking.
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2. OVERVIEW OF NARRATIVES ON
INDIGENOUSNESS

2.1. Introduction
The last two decades of the 20m century have seen the expansion of indigenous claims
worldwide. Numerous groups presented as being in the margins of societies in which they
live and with political, social, economic or cultural ways of life differing from the
'mainstream' society have come to identify with a movement which, initiated in the Americas
and Australasia, spread across all the corners of the globe.  At a time when current globalizing
trends are more than ever infiltrating and shaping almost every aspect of human life, it
seemingly appears paradoxical that some groups are raising high their voices to claim and/or
defend their right to be different. This paradox results into a rejection by these groups of
dominant models of development and organization of society. Unlike the various fashionable
and, at times, superfluous anti-globalization gatherings in the recent years whose aims are
still   to   be   more   or less elucidated,

i indigenous peoples' demands   tend   to   have   many

ingredients in common, despite the inclusion under this label of a large number of groups
from diverse social, political, economic, cultural and geographical environments. Over the
years, they have succeeded in building a strong global network aimed at furthering their
demands in the highest levels of national, and mostly international, legal and political
structures. As rightly pictured by Niezen,  the term 'indigenous'  has been taken further to
encompass 'not only a legal category and an analytical concept but also an expression of
identity, a badge worn with pride, revealing something significant and personal about its
wear's collective attachments'.2 The global nature of the indigenous rights phenomenon is
therefore an undeniable reality that can no longer be ignored.

Nonetheless, almost every concept of application to indigenous claims is subject to legal and
definitional disagreements and uncertainties. Lengthy debates and academic literature
abounds, questioning every aspect of their claims as 'indigenous' or 'peoples' and the varied
forms of protection sought under either notion. Furthermore, indigenous claims are part of a
wider, evolving socio-political dynamic, challenging and shaking the prevailing paradigm of
a mono-cultural state, shaped in post-Westphalian Europe and enhanced through
Enlightenment ideals and international legal thinking.3 Their struggle intersects in different
ways with minority rights, nationalist, regional, local, ethnic, tribal claims for varied forms of
protection and/or autonomous rules. The various expressions of demands for protection of
differential identities are rightly described as constitutive of politics in the vernacular by one
of many Kymlicka's books on the subject matter. 4

An analysis of indigenous claims and rights both globally and in the African context
imperatively requires an overview of the existing identification criteria of 'indigenous

peoples'. It would also be incomplete if it did not discuss the leading definitions of the

' For a reference to the vagueness  of the substance of the anti-globalization movement,  see J. A. Scholte,  Rliat
is Globalization 9  The Dennitional Issue-Again, (University of Warwick, Centre  for the Study of Globalization
and Regionalization (CSGR), Working Paper 109/02, December 2002),

www.warwick.ac.uk/csgr/wpapers/wp 1 0902.pdf(visited on 24 March 2006), at 7.
2 R. Niezen, The Origins of Indigenism, at 3.
3 Anaya, Indigenous Peoples, at  19 et seq.
4  W. Kymficka,  Politics  in  the  Vernacular:  Nationalism,  Multiculturalism. and  Citizenship (Oxford University
Press, 2001).
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concepts 'indigenous' and 'peoples' in academic (legal) literature and in case law.
Accordingly, this chapter   aims   at:   ( 1) analyzing the various attempts to circumscribe   the
underlying concepts (2), comparing and contrasting them with other related notions (3),
examining the input of other most relevant disciplines than human rights law in capturing the
position of indigenous peoples (4). These general considerations are very crucial in
examining the relevance of indigenousness on the African scene, in subsequent chapters.

2.2. GIndigenous' Claims and Labels under Historical
Perspective

2.2.1 Notion

The present paragraph argues that there appear to be three legal constructions of
indigenousness, corresponding to more or less three historical usages of this conceptual
category. First,  from the advent o f the colonial rule until decolonization the concept was  used
to refer to all non-European natives on territories conquered and colonized by European
powers. Second, under the early years of the post-colonial era, indigenousness was
popularized as a concept referring to non-Europeans in countries where peoples mainly
descending from European settlers remained dominant (focus on Americas and Australasia).
Finally, the indigenous rights movement was internationalized to cover other (marginalized)
groups, in Africa, Asia, Europe and the Pacific.5 The following and subsequent examinations
of indigenousness in legal instruments, jurisprudence and doctrine try - as much as possible -
to remain mindful of the corresponding experiences upon which the concept is constructed:
colonization, post-colonial settlement and 'globalization of indigenousness': Proposed
definitions or identification criteria are examined against the background of these historical
realities. These realities inform any reflection  on the ambiguities attached  to  the  use  of the
'indigenous' terminology and the feared implications of the 'politics of nativism'7 in many
national contexts where indigenous claims are expressed. Before a substantive discussion
thereon, an overview of figures said to reflect the current global indigenous population is
essential.

2.2.2. Some Figures on the Global Indigenous Population

There are divergent figures on the overall world's indigenous population. In fact, the
available figures are mere estimates by the United Nations, indigenous peoples' activists and
advocates, as there are no reliable global data due to many factors. Such factors include a

5 References to the progressive, historical transformation of the indigenous movement can be found in, among
others, Niezen, The Origins Of/ndigenism, at 26 et seq.; Anaya, /ndigenous Peoples, at 15-94; B. Kingsbury,
*-Indigenous Peoples" in International Law: A Constructivist Approach to the Asian Controversy', (1998), 92

American Journal  of International  Law, 414-457.
6 See the article by Ngugi, 'The Decolonization-Modernization Interface', 297-351, which is inspirational in
historicising and contextualising indigenousness.
7 As  illustrated  in the article by A. Kuper, 'The Return of the Native', (2003) 44 Current Anthropology 3,389-
402, which, while acknowledging the marginal and dispossessed status of indigenous claimant groups,
sceptically cautions against the adverse consequences of attribution  of new rights to specific communities  at  the
expense of others under the 'native' justification. The various ideas  in the article were more elaborated  in  A.
Kuper, The Reinvention of Primitive Society: Transformations of a ,16·th (24 ed., Routledge, 2005). However,
Kuper's criticisms attracted a fierce response from other anthropologists advocating for the rights of indigenous
peoples, as illustrated  in J. Kenrick  and J. Lewis, '"Indigenous Peoples" Rights and the Politics  of the Term
"Indigenous"', (2004) 20 Anthropology Today 2,4-9.
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definitional deficit, the lack of updated population censuses in most countries where
(claimant) indigenous peoples live, and the remoteness of their living environment whereby
some indigenous peoples do not even hold any administrative certification of identity.
Relying on these estimates to be taken atm grano salis, it is commonly believed that there are
between 300 and 500 million indigenous peoples in more than 70 countries worldwide and
representing some 5,000 to 7,000 indigenous societies or cultures.9 Indigenous peoples are
thus  said to represent 5 percent of the global population. 10 The importance of these figures,
even as disputed as they still are, justifies the relatively recent growing interest - mostly in
United Nations and academic as well as NGOs cycles - in the plight and claims of the most
vulnerable, marginal and dispossessed members of the human race. These figures legitimize
the growing number of floors opened to indigenous peoples' claims, in both national
constitutionalism and international fora, even where these demands sometimes translate into
challenges to established premises and foundations of statehood. Notwithstanding
interrogations as to the reliability of these figures, 11  they have the merit of adhering to certain
pragmatism in asserting indigenousness, rather than dwelling in complex and precision-
oriented legalistic definitions of who qualifies as 'indigenous'. The following sections are
precisely aimed at reviewing the various leading efforts to define this complex concept and
the continuing wrestling with calls for an elaboration of cognisable identification criteria for
indigenousness.

  K. Schmdt-Soltau, Indigenous People ("Pygmy") Development Plan for the Participatory Community
Development Programme, Report of the MINEPAT, Republic of Cameroon, June 2003, www-
wds.worldbank.org/serviet/WDSContentServer/WDSP/IB/2003/07/12/000094946_03070712233 780/Rendered
PDF/multiOpage.pdf (visited on 10 March 2006), at 4.
9 Various figures are put forward as to the number of world's indigenous population. For the above estimates,
see L. Malezer, 'Permanent Forum on Indigenous Issues: "Welcome to the Family ofthe UN",

, in J. Castellino

and N. Walsh (eds.). International Law and Indigenous Peoples (Martinus Nijhoff Publishers, 2005), 67-86, at
67. The 'around/over 300 million' figure is used by the UN and affiliated agencies since the end of 1980s and
beginning of 1990's as illustrated in ECOSOC, Summary Record of the 31' mtg, 44th Sess.  of the Sub-
Commission on Prevention of Discrimination and Protection of Minorities. UN Doc.
E/CN.4/Sub.2/1992/SR.31/Add. 1,30 March 1992, para. 36; E.-I. A., Daes, Working Paper by the Chairperson-
Rapporteur on the Concept of'Indigenous People, UN Doc. E/CN.4/Sub.2/AC.4/1996/2, 10 June 1996, para.
40·, ECOSOC, Report of the  United  Nations  High commissioner for Human Rights  to the Economic and Social
Council, UN Doc. E/2001/64,18 May 2001, para. 11; United Nations High Commissioner for Human Rights,
The  Rights of Indigenous Peoples, Fact Sheet No. 9 (Rev. 1),
www.ohchr.org/english/about/publications/docs/fs9.htm#intro (visited on 3 April 2006). According to the UN
Special Rapporteur on Indigenous Populations, there are 300400 million indigenous peoples (R. Stavenhagen,
'The Rights of Indigenous Peoples: Closing a Gap in Global Governance', (2005)  / / Global Governance,  17-
24, at  18). J. Burger referring to World Bank estimates advanced a figure of 200 million of indigenous peoples
worldwide U. Burger, Report jrom the  Frontier:  The State of the  World's  Indigenous  Peoples (Cultural Survival
Report No. 28, Zed Books,  1987), at 11). More detailed tables of distribution of'World Indigenous Population
by Region of the World' advances a total figure of 257,572,600 indigenous peoples worldwide with 31,489,600
in the Americas;  178,250,000 in Asia; 250,000 in Australia, 325,000 in New Zealand; 58,000 in Scandinavia;
28,000.000 in the Former Soviet Union; 14,200,000 in Africa; and 5,000,000 in Arabia (see D. Maybury-Lewis,
Indigenous peoples. Ethnic Groups.  and the State (2nd ed., Allyn & Bacon, 2002), at 8 et seq.); or the more
generous figure of357 million (R. K. Hitchcock, 'International Human Rights Law, the Environment, and
Indigenous Peoples', ( 1994) 5 Co/o. J. Int'/ Envitl. L.  & Poly,  1-22, at 3). Citing some of these and other
sources, Thornberry's 'numbers game' gives also the 200-300 million approximation of the indigenous world's
population (P. Thornberry, Indigenous Peoples and Human Rights (Manchester University Press, 2002), at 15-
18)
l 0

Maybury-Lewis, Indigenous  Peoples, at 9.
H

See, among others,  Daes,  UN  Doc.  E/CN.4/Sub.2/1992/SR.31/Add. 1, 30 March  1992,  para.  36;  Daes,  UN
Doc. E/CN.4/Sub.2/AC.4/1996/2, para. 40.
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2.2.3. Indigenousness as a Dynamic Concept

Numerous attempts to define indigenous peoples have met with insuperable hurdles as far as
capturing the reality presented by current indigenous claims is concerned. In international
fora, unsuccessful definitional attempts have given way to more pragmatic approaches in
dealing with indigenous claims, as exemplified by the omission of a definition in the drafting
process of the United Nations Declaration on the Rights of Indigenous Peoples. 12 In this
respect, considerations  over a definition  of the '

indigenous'  tend to be regarded  as  an old,  and
no longer relevant, debate.  From the early years of the drafting process, the United Nations
Working Group on the Draft Declaration (UNWGDD) on the rights of indigenous peoples
excluded a definition in its proposed text so as not to be limitative.13 It somehow ignored the
numerous calls from both governments and some indigenous representatives for a definition
as  a  prerequisite for recognition  of a particular group as 'indigenous'.14 Consequently, there
is a perceived erosion of indigenous claims as nothings prevents groups whose
indigenousness is resisted - i f not resented - by other groups widely recognized as indigenous
to equally invoke this identity. 15 Countries - mostly from Africa and Asia - continue to
oppose domestic applicability  of the concept:6 For these reasons, it remains imperative  for
the present analysis to revisit the identification criteria for 'indigenousness'.

2.2.3.1. The Importance of Martinez Cobo Reports in Conceptualization of
Indigenousness

Literature abounds as to the meaning attributable to the concepts of indigenous peoples,
populations, communities or nations. These terms are often used interchangeably, either out
of ignorance on their implications in national and international law, or in different contexts
with different meanings. In either case, morphological, historical and legal considerations are
at the heart of the complexity of terminological discourses. Despite earlier efforts to further
their rights in supranational fora, the first steps under the United Nations auspices to set
internationally applicable identification criteria for indigenous peoples were initiated in the
1970s with the establishment of a UN Special Rapporteur on discrimination against
indigenous populations.17 They took shape in the 1980s upon the submission of his reports.' 8

12   E   4.   A.,   Daes,    Evolution   of  Standards    Concerning   the    Rights   of   Indigenous    Peoples:    The   Concept
'Indigenous      Peoples:,      Information      Received     from      Indigenous      Peoples'      Organizations,      UN      Doc.
E/CN.4/Sub.2/AC.4/1996/2/Add. 1,28  June  1996, para.  2.  For a text of the Declaration,  see The Human Rights
Council, Report  of the  3'   Committee, GA 61' Sess., UN Doc. A/61/448, 6 December 2006, at 25.
I 3

Daes, UN Doc. E/CN.4/Sub.2/AC.4/1996/2, para. 40; ECOSOC, Discrimination against /ndigenous Peoples.
Report  of the  Working  Group on  Indigenous  Populations, UN  Doc.  WCNA/Sub.2/AC.411993/29,23  August
1993, paras. 43-66.
14  E -1.  A., Daes, Report of the  Working  Group on  Indigenous  Population on  Discrimination against  indigenous
Peoples, UN Doc. E/CN.4/Sub.2/1995.24,10 August 1995, paras.  41-42.
15 This was the case of Namibian Rehoboth Basters and South African Boers which will be discussed later in the
present study. For further details, see M. Alfonso Martinez, Discrimination against /ndigenous Peopies: Stu*
on Treaties, Agreements and other Constructive Arrangements between States and Indigenous Populations,
Second Progress Report,  UN Doc. E/CN.4/Sub.2/1995/27,  31  July  1995,  para.  121,  note  47;  Y.  J. D. Peeters,
'On the Discrimination of the Rehoboth Basters: An Indigenous People in the Republic of Namibia',
www.cwis.org/fwdp/Africa/rehoboth.txt (visited on 5 April 2006).
16 Kingsbury, 'Indigenous Peoples', at 416-419.
17 1. R. Martinez Cobo, Study of the  Problem of Discrimination against  Indigenous  Populations.  Final  Report,
Final Report (last part), E/CN.4/Sub.2/1986/7/Add.4, March 1987, introduction.
I8 Ibid.  For an elaborate account of the process of building the indigenous rights architecture within the United
Nations system by a prominent insider, see A. Eide, 'Rights of Indigenous Peoples: Achievements in
International Law during the Last Quarter of A Century', (2006) 37 Netherlands  Yearbook of /nternational Law,
155-212.

18



Consolidation of the nascent global indigenous movement came with the establishment of the
UNWGIP." The ever-growing demands of groups identi&ing    with the indigenous
movement, coupled with international organisations' sympathy for their grievances,
culminated in the establishment of the United Nations Permanent Forum for Indigenous
Issues in 2000.20 From the outset, the internationalization of the indigenous movement has
been accompanied by efforts to capture its conceptual framework. Most studies on
contemporary legal conceptions of indigenousness transit through the initial works by Jos6
Martinez Cobo, the United Nations' Special Rapporteur on Discrimination against
Indigenous Populations. In his often quoted Study of the Problem ofDiscriminanon against
Indigenous Populations considered as a landmark international attempt to circumscribe
'indigeneity', he described indigenous communities, peoples and nations as those which:

'[H]aving a historical continuity with pre-invasion and pre-colonial societies that developed on their
territories, consider themselves distinct from other sectors of the societies now prevailing in those
territories, or parts of them. They form at present non-dominant sectors of society and are determined
to preserve, develop and transmit to future generations their ancestral territories, and their ethnic
identity, as the basis of their continued existence as peoples, in accordance with their own cultural
patterns, social institutions and legal systems.

,21

Prior occupation of ancestral lands before colonization/settlement by newcomers,
distinctiveness and non-dominance are the most salient elements deriving from this attempt to
frame a definition.22 Nevertheless, even at this very early stage in which indigenous global
networking had not yet gained the strength it currently enjoys, the Special Rapporteur
remained cautious by advocating a subjective element of self-identification as an important
criteria in the definition.23 Among other objective ingredients, the author attached particular
importance on historical continuity. He suggested, on an illustrative basis, some criteria to
take into consideration in determining historical continuity. They include: (1) occupation of
ancestral lands, or at least of part of them, (2) common ancestry with the original occupants
of these lands, (3) culture in general, or in specific manifestations, (4) language and, (5)
residence in certain parts of the country, or in certain regions of the world.24 Implied in this
categorisation was the prevailing conception of indigenous  oples as prior occupants of
lands before European conquests and colonial campaigns. Description of indigenous
peoples presented indigenousness as a resultant of the latter campaigns. Under this
perception, 'indigenous' rhymed with 'colonized' peoples. Indigenousness entailed26

distinctiveness premised on non-adoption of, or assimilation into, dominant political,
economic, social and cultural structures established, if not imposed, by the settlers. The prior
occupant-indigenous and European-settler dichotomy further embodied, among other

,9 The UNWGIP was proposed by the UN Sub-Commission on Prevention of Discrimination and Protection of
Minorities (later renamed the Sub-Commission  for the Promotion and Protection of Human Rights)  in  1981,
endorsed by the Commission on Human Rights (CHR) in its Resolution 1982/19, and authorised by ECOSOC
Res.  1982/34,7 May 1982.
20 See UN Doc. E/RES/2000/22.
2I Martinez Cobo, E/CN.4/Sub.2/1986/7/Add.4, para. 379 (hereinafter, Martinez Cobo definition).
22 See for similar comments, J. Firestone et al., 'Cultural Diversity, Human Rights and the Emergence of
Indigenous Peoples in International and Comparative  Law',  (2005)  20 Amen'can  University International Law
Review, 219-292 at 225.
23 Martinez Cobo, E/CN.4/Sub.2/1986/7/Add.4, para. 368.
24

Ibid., para. 380.
25 Kingsbury, 'Indigenous Peoples', 417-418; Martinez Cobo. E/CN.4/Sub.2/1986/7/Add.4, para. 633.
26 J. Waldron, 'Indigenity? First Peoples and Last Occupancy', Quentin-Baxter Memorial Lecture, 5 December
2002, www2.law.columbia.edu/faculty_franke/Thursda>·%20Lunch/Waldron.facultylunch.indigeneity.pdf
(visited on 24 April 2006).
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elements of differential identity, a racial component.27 As well noted in a UN report
submitted by Daes, despite subjection of Dutch settlers in South Africa to British rule
following the Boer War, it was never conceived that Article VI of the Berlin Conference
Final Act - whereby participating Great Powers endeavoured to protect 'native tribes' of
Africa - was applicable to them.28

Against this backdrop, it is likely that the adoption by the International Labour Organisation
(ILO) of Convention 169 built on Martinez Cobo's   work   on, and conceptualisation   of,
indigenous peoples. lt is a fact that the ILO was the first international organization involved
in the field.29 It is also a fact that there are some differences between the 1LO and other
international bodies in their conceptualization of indigenousness.30 The most noticeable
difference is that the ILO maintained a distinction between 'tribal' and 'indigenous'
peoples.31 Convention 169's scope of application covers:

a) tribal peoples in independent countries . hose social, cultural and economic conditions distinguish
them from other sections o f the national community, and whose status is regulated wholly or partially
by their own customs or traditions or by special laws or regulations;

b)     peoples in independent countries  who are regarded as indigenous on account of their descent from  the
populations which inhabited the country, or a geographical region to which the country belongs, at the
time of conquest or colonization or the establishment of present state boundaries and who, irrespective
of their lerl status, retain some or all of their own social, economic, cultural and political
institutions.

This definition was, in fact, a slightly modified re-enactment of similar provisions in the  1957
ILO Convention  107. The distinction between 'indigenous' and 'tribal' peoples was intended
to escape the constraining requirement to prove 'prior occupancy of ancestral land before
extending protection to peoples seen as otherwise in similar conditions.33 The retention of the
'tribal' categorisation has been criticised for serving little practical significance. It is argued
that Section (b) ofthe definition in ILO Convention 169 covers,  in the 'indigenous' category,
not only descendents of the inhabitants of the territory 'at the time of conquest or
colonization', but also descendents of people residing there at the time of 'establishment of

27 Daes, UN Doc. E/CN.4/Sub.2/AC.4/1996/2, para. 11.
28  Ibid.;  see also the General  Act of the Conference at Berlin  of the Plenipotentiaries of Great Britain, Austria-
Hungary, Belgium, Denmark, France, Germany. italy, The Netherlands, Portugal, Russia, Spain, Sweden and
Norway, Turkey and The United States Respecting: (1) Freedom of Trade in the Basin of the Congo; (2) The
Slave Trade; (3) Neutrality of the Territories in the Basin of the Congo; (4) Navigation of the Congo; (5)
Navigation of the Niger; and (6) Rules for Future Occupation on the Coast of the African Continent, 26
February 1885,10 Martens Nouveau Recueil (ser. 2), at 414. reprinted in, (1909) 3 Am. J.  /nt 7 L. 7 (hereinafter,
the General Act of the Berlin Conference).
29 For a detailed account on the ILO evolutionary standard-setting process regarding indigenous and tribal
peoples, see L. Swepston and A. L. Torriente, 'Indigenous Peoples', in J.-C. Javillier (dir.), International
Labour Standards: A Global Approach (ILO,  2002), at 98-120.
30

L. Swepston, 'A new Step in International Law on Indigenous and Tribal Peoples: ILO Convention No. 169
of 1989', (1990) /3 Oklahoma City University Law Review, 677-714 at 688 et seq.
3' The distinction already existed albeit under a slightly different formulation in ILO Convention No. 107
concerning the Protection and Integration of Indigenous and Other Tribal and Semi-Tribal Populations in
Independent Countries (International Labour Conference, 40th Sess., 1957). The ILO Convention No. 169
concerning Indigenous and Tribal Peoples in Independent Countries (International Labour conference, 76th
Session,   27   June    1989)   was a revision   of the latter. The texts   of both Conventions are available   at
http://www.ilo.org/ilolex/english/convdisp2.Ittm (visited on 24 April 2006). Convention No. 169 dropped the
'semi-tribal' categorisation in Convention No. 107 and replaced 'populations' in the latter with 'peoples' as it
will be elaborated in later developments.
32 Article lof I LO Convention No. 169.
33

Swepston. 'A new Step in International Law'. at 695-696.
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present state boundaries'.34 The differentiation  has the merit of adhering to pragmatism   in
defining the Convention's scope of application, thereby avoiding dwelling into the debate
over determination of historical precedence dominating debates over indigenousness. Given
the  similarity  in the differently worded Martinez  Col)o  and ILO Convention 169 definitions
of indigenous peoples,35 inferred is the assumption that peoples covered by litera (a) of ILO
Convention    169   are not captured by Martinez Cobo definition. Persisting terminological
confusions and historical uses of the indigenous label, justified the ILO's pragmatic move to
withhold the 'indigenous' versus 'tribal' dichotomy in Convention 169 which postdate  the
above-quoted Martinez Cobo criteria of identification.

2.2.3.2.       Insight into Historical Perception and Usage of the 'Indigenous' Attribute

2.2.3.2.1.    The Genesis  of International Indigenism

Repeated claims erecting 'colonization' of all indigenous peoples into a reality transcending
history do not account for the recent, and at times artificial, historical construction of the
phenomenon.36 Despite some relativism inherent to the understanding of the relevant
concepts, the colonization language is both misleading and dangerous to apply to all cases
involving indigenous claims. The diverse identities subsumed in the indigenous peoples'
category have so far annihilated endeavours aimed at conceptualising an all-encompassing
definition. They also complicate attempts to exhaustively narrate the historical roots of
indigenousness. At the heart of the difficulty lies a complex paradox. Not all peoples
claiming prior occupancy of ancestral lands identify themselves as indigenous under the
current meaning attached to the concept within the framework of the global movement.
Conversely, not all peoples claiming indigenous status can undisputedly claim prior
occupation of the lands on which they live.37 Besides drawing a parallel between pre-invasion
and settler societies' distinctive ways and customs, conceptualisations of indigenousness
invoked above retain non-dominance and attachment to ancestral lands as the most salient
features common to groups claiming the status. Notwithstanding these suggested
identification criteria, attempts to theoretically and exhaustively capture the global
indigenous phenomenon are persistently confronted with challenges rooted in historical,

N S. Wiessner, 'Rights and Status of Indigenous Peoples: A Global Comparative and International Legal
Analysis', (1999) /2 Harvard Human Rights Journal, 57-128,    at     112;    Daes,    UN    Doc.
E/CN.4/Sub.2/AC.4/1996/2, para. 28.
35 The main noteworthy definitional differences are that Martinez Cobo retains 'historical continuity' with pre-
invasion and pre-colonial societies as a criteria for indigenousness while ILO merely mention 'descent'  , (see Y.
M. Donders, Towards a Right, at 205); and the subjective element (consider themselves) in the former definition
as opposed to the 'are regarded' formulation in the latter.
36 R.  L. Barsh, 'Indigenous Peoples: An Emerging Object of International  Law', (1986) 80 American Journal of
International  Law, 2, 367-385, at 373.
37 In this respect, it has been rightly acknowledged that unlike it is the case in the Americas and Australasia,
historicity of aboriginality in A frica and Asia remain disputed in many regards and as such, the concept needs to
be taken with caution. On the application of aboriginality in the African context, see ACHPR and IWGIA,
Report on Indigenous Popu/ations/Communities, at 91-95. Thornberry offers a similar proposition drawn from
an  interpretation  o f the ILO Convention  No. 169 definition of indigenous peoples, which implies that 'ancestors
of indigenous peoples may have existed in countries which did not experience conquest or colonization' ,
(Thornberry, /ndigenous Peop/es, at 45). The author puts forward four understandings of 'indigenous' namely:
an association with a particular place (1); prior inhabitation (2): original or first inhabitants (3) and, distinctive
societies (at 3740). An interpretational variant of this reality with regard to the differentiation between
'indigenous' and 'tribal' in ILO Convention No. 107 is offered by Special Rapporteur Daes when she states: 'all
"indigenous" peoples are "tribal" but not all "tribal" peoples are "indigenous"' . (Daes, UN Doc.
E/CN.4/Sub.2/AC.4/1996/2, para. 22).
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political and socio-economical dynamics which have affected, and continue to affect,
communities currently demanding special protection as indigenous peoples.

The 'indigenous' attribute has been used with varying conceptual meanings throughout
history. The current pride associated with 'originality' in indigenous identity claims contrasts
with the previously implied inferior status attached to this categorization under the colonial
legal and institutional arsenals. The contrast reflects an evolution, if not a fundamental
change, in the meaning attached to the concept.   Historical and etymological roots of the
term suggest that it was initially used to establish a distinction between 'persons born in a
particular place and those who arrived from elsewhere'.39  It was further  used in reference  to
groups perceived as having prior occupancy of a particular location.40 Thus, subsequent to  the
European encounter with inhabitants of conquered territories overseas, ' indigenous' primarily
served as a label used by the former to refer to the latter.41 Different terminologies such as
'aborigines', 'autochthones', 'natives', 'first nations', 'first peoples' or 'original peoples',
with their variants in other languages, were - and to some extent still are - used to refer to
peoples considered as indigenous. Many, if not all, of these terms are still used42

interchangeably in scholarly literature.41 Notwithstanding some dissenting voices, 4
international institutions (mainly UN and specialized or affiliated institutions) have opted for
the use of term 'indigenous', even if some still refrain from referring to them as 'peoples'.
Some use alternative formula such as 'populations', 'communities', 'tribes' or 'ethnicities',45
or a combination of these, as in 'indigenous ethnic minorities'.46 Regardless of the adopted
terminology, the underlying concept has historically been associated with a 'primitive' status
or with 'civilizations' considered to be 'backward'.47

38 Daes, UN Doc. E/CN.4/Sub.2/AC.4/1996/2, paras. 10 et seq.
39 Ibid.
40 Ibid.
41

Anaya. /ndigenous Peop/es,  at  16 et seq.: Particularly in Sub-Sahara Africa indigenous also referred to pre-
existing peoples, institutions and cultures before the encounter with Islamic culture from the North. On this, see
i. Wani, 'Cultural Preservation and the Challenges of Diversity and Nationhood: The Dilemma of Indigenous
Cultures in Africa', (1990-1991) 59 University of Missouri-Kansas City Law Review, 611-643, at 611.
42 Burger, Reportfrom  the  Frontier, at  5  et seq.; Niezen, The Origins qf Indigenism,  at 2  et seq, Thornberry,
Indigenous  Peoples, at 3140, ECOSOC,  Report of the  Special  Rapporteur R.  Stavenhagen of Human Rights
and Fundamental Freedoms of Indigenous People, Submitted pursuant to Commission's Resolution 2001/57,
UN Doc. E/CN.4/2002/97,4 February 2002, para. 92.
43 As reflected in the title of the following publication, F. Houtart (dir.), L avenir des Peuples Autochtones: Le
Sort  des 'Premt*res Nations' . (Alternatives   Sud VII, Centre Tricontinental/L'Harmattan  2000),  at  2.
Terminological uses remain unclear in some languages such as French whereby 'peuples indigtnes' is used in
Convention No. 169 while other UN processes use 'populations autochtones', (as in 'Groupe de Travail sur les
Populations Autochtones') or 'peuples autochtones'.
44 To be invoked in subsequent sections.
45 The difference is reflected in the ILO Convention's title referring to peoples while the preparatory works for
the establishment of the Working Group on indigenous populations and the Permanent Forum on Indigenous
Issues reveal that the term was deliberately avoided due to its perceived contentious implications (For more
details, see Niezen, 77,e Origins of/ndigenism, at 40-50).
46 World Bank. OD 4.20: /ndigenous Peoples, September 1991, para. 3 as replaced by OP 4.10. /ndigenous
Peoples, january 2005,
http://wbln0018.worldbank.ore/institutional/Manuals/ODManual.nsf/tocall/0F7D6F31:04DD70398525672C007
D08ED?Or,enDocument (visited on 24 May 2006), para. 3.
47 G. C. Marks, 'Indigenous Peoples in International Law: The Significance of Francisco de Vitoria and
Bartlomt  de  Las Casas;  in  S.  J.  Anaya  (ed.),  international  Law  and  indigenous  Peoples  (Ashgate/Darmouth,
2003), at 13; Kuper, 'The Return of the Native', at 389; A. Beteille, 'The idea of Indigenous People', (1998) 39
Current /lnthropo/ogy 2, 187-191, at 188-189.
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The relatively recent inscription of indigenous peoples' grievances on global agendas does
not account for the fact that '[f]rom the very outset, international law encountered the
probl matique of indigenous peoples. And from the very beginning, the reaction of
international law was to construct these peoples as "outside" its framework and thus not
entitled to international protection'.48 Constructions and deconstructions of the then existing
international legal order were premised on the inherent inferior status of native populations in
the colonies.49 Nurtured by racial theories en vogue mostly   in    196   century   Europe,

international law denied the natives the benefits of egalitarian norms attached to statehood.50
Drawing on the imperial division between the barbari, who are not sovereign or Christian or
civilised, and the European nations, which are';1 legal doctrine and institutional structures
were designed to ensure the 'advancement' of the inferior, primitive indigenous populations
by enlightening their lives with the 'blessings of civilization'.52

2.2.3.2.2.   Challenges ofconceptualizing indigenounsness beyond the Americas and
Australasia

The persisting reluctance, if not opposition, by some African and Asian states to
acknowledge the existence of distinct categories of indigenous peoples within national
boundaries can partially be explained by the historically chauvinistic connotations attached to
that status as a result of their colonial legacy.53 For many states, the concept of indigenous
populations is associated with colonialism and aggression by foreign nations. Early European
encounter with inhabitants of Africa, Asia and America 'did not begin with conquest and
subordination, but with international relations either on the basis of equality or even of
European subordination'.54 Subsequent conquest and control over natives' lands culminated
into the establishment of clear legal, institutional and social differentiations between original
inhabitants of conquered territories on the one hand and the colonizers on the other hand.55
Within the colonies, differing laws and institutions, of either European or

'
indigenous' origin,

48
Ngugi, 'The Decolonization-Modernization Interface', at 309-310; N. L. Wallace-Bruce, 'Africa and

International Law-The Emergence of Statehood', (1985) 23 Journal OfModern AMcan Studies 4, 575-602.
49

On marginalization of natives under international law, see Anaya, Indigenous Peoples, at 26 et seq.; G. C.
Marks. 'Indigenous Peoples in International Law', at 3 et seq.; R. A. Williams, 'Encounters on the Frontiers of
International Human Rights Law: Redefining the Terms of Indigenous Peoples' Survival in the World'. in
Anaya (ed.), International Law, at  177 et seq. The UN Special Rapporteur Daes offers a good example whereby
despite being part of the British Empire, 'advanced' South Africa was entrusted with a mandate under Art. 22 of
the Covenant of the League of Nations over indigenous' Namibia (Daes, UN Doc. E/CN.4/Sub.2/AC.4/1996/2,
para. 13).
30 Ibid.
51 P. Fitzpatrick. 'Terminal Legality: Imperialism and the (De) composition of Law', in D. Kirkby and C.
Coleborne (eds.), Law, History, Colonialism: The Reach ofEmpire (Manchester University Press, 2001), at 12.
52 The terminology is borrowed from Article VI of the General Act of the Berlin Conference, para.  1. For further
details, see J. Fisch, 'Law as a Means and as an End: Some Remarks on the Functions of European and Non-
European Law in the Process of European Expansion', in W. J. Mommsen and J. A. De Moor, European
Expansion  and  Law:   The  Encounter  of European  and  Indigenous  Law  in  the  19th  and  20th  Century  Africa  and
Asia (Berg Publishers, 1992), at 33 et seq.; A. Anghie, 'Finding the Peripheries: Sovereignty and Colonialism in
Nineteenth-Century International Law', (1999) 40 Harvard International Law Journal, 1-80, at 26-34, D.
Sanders. 'The Re-Emergence of indigenous Questions in International Law', in Anaya (ed.). /nternationa/, at
16-19; A Anghie, 'Colonialism and the Birth of International Institutions: Sovereignty, Economy, and the
Mandate System of the Leagues ofNations'. (2002) 34 International Law and Politics, 513-633.
53 ACHPR and IWGIA, Report on  Indigenous  Populations/Communities, at 45-50 and 86.
54 Fisch, ' Law as a Means and as an End', at 20.
55 Ibid., at 26-38.
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were established to regulate socio-political and economic interactions.56 A product of the
'divide and rule' political strategy, the institutionalization of differences - not only between
the colonisers and the colonized but also between diverse local groups - was also a tool used
by colonial administrations in their efforts to assert effective control over the colonies.57 The
colonial 'modernization project',58 was motivated by the idea that it was necessary to
emancipate native peoples from their indigenousness. This goal is clearly stated in Article 22
of the Covenant of the League of Nations which uses ;peoples not yet able to stand for
themselves' and 'indigenous population' interchangeably.

The historical particularities of the colonization and decolonization processes in Americas
and Australasia on the one hand, and Africa, Asia and the Pacific on the other hand, account
for the differing conceptualizations of indigenousness. European effective control over many
Africa and Asian territories took place at the time when Latin American former Spanish and
Portuguese colonies had gained or were in the process of gaining their independence.60 In the
same vein Canada, Australia and New Zealand, following the United States example, were
progressively emancipating themselves from direct British rule.61 The achievement of
independence in these cases resulted into a transfer of political control to European settlers
and/or some 'modemized', or 'Europeanised' local elites. Colonial and successor states
policies to assimilate all prior occupants of the lands into the newly crafted national identities
were unsuccessful. Excluded politically and socio-economically, native populations suffered
many losses but remained strongly determined to preserve their own identity. Regarded as
'outcasts of civilisation', they initiated their struggle for recognition of their differential
identity at a time when native populations of Asia, Africa and the Pacific - altogether labelled
'indigenous' by their colonizing powers - were still struggling to break the chains of their
subjugation.

62

Contrary to the situation described above, the decolonization movements in Asia, Africa and
the Pacific throughout the 208 century resulted into the transfer of power to elites from
'indigenous' peoples within the meaning attributable to the concept in the pre-global
indigenous movement era.63 As most states reverted to sovereignty under reconfigured
territorial structures resulting from the arbitrary drawing of colonial boundaries, many
postcolonial African and Asian states tried to maintain a difficult equilibrium between the
colonially inherited modernization-development paths and respect for pre-colonial
institutional and legal structures.64 The relative success or failure can be attributed to
postcolonial policies and leadership,  but also to the level of suppression of pre-existing social
structures by the colonial rule. Thus, in many countries in Africa, 'modern' state structures
functioned alongside traditional or customary institutions also referred to as 'indigenous'.65

56 Ibid.; See also G. A. Kouevi, 'La Problamatique Autochtone en Afrique', in Houtart (dir.), L '/lvenir, at  178;
Anghie, 'Finding the Peripheries', 1-80.
51 Ngugl, 'The Decolonization-Modernization Interface', at 321-322
58 Expression borrowed from Ngugi, 'The Decolonization-Modernization Interface', at 321.59

Barsh, 'Indigenous Peoples', at 373.
   On this, see Burger, Report»m the Frontier,  at  3443.
61 Sanders, 'The Re-Emergence', at 56-68.
62

Ibid.; see also Wiessner, 'Rights and Status', at 57-128; Wallace-Bruce, 'Africa and International Law', 575-
602.

63 Even as late as in  1992 this point was made by M. Al fonso Martinez, Stu* on Treaties, Agreements and other
Constructive Arrangements  between States and  Indigenous  Populations, First Progress Report Submitted by the

pecial Rapporteur, 25 August 1992, UN Doc. E/CN.4/Sub.2/1992/32, para. 208.
Wallace-Bruce, 'Africa and International Law', at 587-588.

65 Hence writings such as 0. Vau$an ted.), Tradition and Politics: Indigenous Political Structures in Africa
(Africa World Press, 2005).
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The revival of 'indigenous political structures' during and after the colonial era adds to the
conceptual difficulty to differentiate them with indigenous claims under the contemporary
indigenous movement.66  The  rise  o f the global indigenous movement since the 1970s  and
1980s, on relatively different philosophical grounds than the concepts of traditional
chiefdoms, enlisted participation from all over the world, including Asia, Africa, the
Americas, the Pacific, and some European countries.67 Thus, it has been suggested that in the
African and Asian contexts, ' indigenous' should be understood relationally.68 In these
regions, most groups view themselves as indigenous vis-a-vis European settlers. There is also
a popularized belief that hunter-gatherers and former hunter-gatherers were the first
occupants of the land.69 Similarly, contextual and differing uses of 'indigenous' - or other
related concepts such as 'scheduled tribes' - during and after colonization of some Asian
countries testify to the 'relational' conceptualisation attached thereto.70 ln the end, the
proposed identification criteria for indigenousness are ill-suited in some African and Asian
contexts. The generalised discourses on the sources of indigeneity are far from convincing.
Analyses of the indigenous rights phenomenon need to keep in mind the various historical
evolutions of the concept and the pragmatic considerations that dictated the fluctuating
meanings attached thereto over the time. Crystallization of new meanings attached to
indigenousness is always confronted with the reality of an 'indigenous' concept which,
etymologically, specifically refers to primary occupation of a given territory.

2.2.3.3. Post Martinez Cobo Reconceptualization of Indigenousness

Some literature finds inclusiveness in the Martinez Cobo definition of the 'indigenous'
through reference to 'pre-invasion' - in addition to 'pre-colonial' - societies, thereby
extending the coverage of his proposed definition beyond the so-called 'blue water' or 'salt
water' theory.71 The later theory was developed to counter suggestions - made by some
colonial powers faced with pressure from the decolonization movement - to extend the
applicability of Chapter XI of the UN Charter on non-self-governing territories to indigenous
populations within independent states.72 It restricted the applicability of the relevant
procedures to 'non-self-governing territories separated by "blue water" from the metropolitan
territory of the administering power'.73 It has rightly been argued that 'because of the

ambiguity caused by the salt water theory, most African and Asian countries deny the
existence of indigenous peoples within their territories or have. at best, remained ambivalent

66 For an account on the position of indigenous structures in Africa, see P. Englebert, 'Back to the Future?
Resurgent Indigenous Structures and the Reconfiguration of Power in A frica', in Vaughan (ed.), Tradition and
Politics, at 33 et seq.
67 On general works on participant groups in the global indigenous movement, see, among many other sources,
Burger, Report from the Frontier·, Thornberry, Indigenous·, Niezen, The Origin of Indigenism, Anaya,
Indigenous Peoples.
68 Kenrick and Lewis, 'Indigenous Peoples' Rights', at 6.
69 Ibid.
70

Kingsbury, 'Indigenous Peoples', at 426-428.
71 K. Lehmann, 'Aboriginal Title, Indigenous Rights and the Right to Culture', (2004), 20 South African Journal
on Human Rights, 86-118, at 94-98.
71 S. ].  Anaya et al., The  Rights of the Pygmy  People in the  Republic of Congo: International Legal Context
(The Rainforest Foundation, 2006), www.rainforestfoundationuk.org/files/1%20Lega1%20Context%20-
%20IPLP%20AZ%20_2_.pd f (visited  on 9 May 2006)), at 2, note 3.
73 A. Quentin-Baxter, 'The UN Draft Declaration on the Rights of Indigenous Peoples: The International and
Constitutional Law Contexts', (1999) 29 Fictoria University Of Wellington Law Review, 85-110, at 89,
Kingsbury, 'Indigenous Peoples', at 434.
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about it'.74 Nonetheless, without dwelling     into the contradictory critics     over     the
'underinclusive' or 'overinclusive' characters of the Martinez Cobo's definition,75 one should
keep in sight the acknowledgment by the Special Rapporteur that Africa and most of Asia
were not covered by his 'working definition' which he presented as being of a purely
provisional nature.76 He even suggested that a corresponding study be 'undertaken to cover
African countries, perhaps with a slightly modified working definition'.77

Furthermore, the problkmatique of applicability of the 'indigenous peoples' category to
Africa and Asia within the UN cycles reveals personal imprints of Special Rapporteurs.
Taking up on Martinez Cobo's work in the area, the Special Rapporteur Alfonso Martinez put
forward what he considered as reasons pleading against recognition of exclusive indigenous
claims in African and Asian countries. In his 1999 Study on Treaties, Agreements and other
Constructive Arrangements between States and Indigenous Populations, he espoused the
position commonly held by a number of states from both continents. He concurred that
indigenous claims by some groups living within their artificially drawn boundaries provide an
additional ground for 'balkanization' of those states for which they have 'not only the right
but also the duty to preserve their fragile territorial integrity'.78 Accordingly, he sceptically

concluded that relevant claims put forward in African or Asian states 'should be analysed in
other forums of the United Nations than those  that are currently concerned with the problems
of indigenous peoples; in particular in the Working Group on Minorities of the Sub-
Commission on Prevention of Discrimination and Protection of Minorities ,79

Partly, due to practical considerations imposing indigenousness as a living reality, this
proposition has often been so easily sidelined without substantive discussions on its merits.
Alfonso Martinez remarks raise two major concerns on the applicability of indigenousness
beyond the Americas and Australasia: the suitability of claims for special legal protection on
the ground of aboriginality and the relevant forum for such or related claims. This cautious
approach to indigenousness has been espoused by a number of anthropological studies which,
while acknowledging the need for protection of marginalized and dispossessed groups,
underscored states' 'legitimate grounds for emphasizing the characteristics, interests, and

74 C. Oguamanam, 'Indigenous Peoples and International Law: The Making of a Regime<, (2004) 30 Queen 's  L.
J, 348-399, at 370-387.
75

Lehmann, 'Aboriginal Title', at 97. note 46.
76 Martinez Cobo, E/CN.4/Sub.2/1986/7/Add.4, paras. 19-20 and 366. Para. 19 makes it clear that without
having global coverage, the study was merely limited to 37 countries.
77 Ibid.. para. 20.
78 M. Alfonso Martinez, Study on Treaties. Agreements and other Constructive Arrangements between States
and  Indigenous Populations, Final Report  by the Special Rapporteur, E/CN.4/Sub.2/1999/20,  22  June   1999,

E'
ara. 89.

Ibid., para. 90. Thus, despite some flexible UN approaches to indigenous claims, the Special Rapporteur
Alfonso Martinez, grounding on Martinez Cobo's conceptualisation of indigenousness in the 1986 report
expressed doubts on the existence of indigenous peoples in Africa and Asia. He criticised what he viewed as a
quest  for an 'ecumenical' definition of indigenous peoples resulting  into a tendency  to 'lump together situations
that ought  to be differentiated  in  the  view of their... evident and intrinsic dissimilarities'  , (M Alfonso

Martinez, UN Doc. E/CN.4/Sub.2/1995/27, para. 97). This position was reiterated in his 1999 study where he
stated  that  ' in postcolonial A frica  and Asia autochthonous groups/minorities/ethnic groups/peoples  who  seek  to
exercise rights presumed to be or actually infringed by the existing autochthonous authorities in the States in
which they live cannot, in the view of the Special Rapporteur, claim for themselves, unilaterally and
exclusively, the "indigenous" status in the United Nations context' , (See Alfonso Martinez,
E/CN.4/Sub.2/1999/20, para. 88) (emphasis added on applications of autochthonous in the quotation); also
referred to in Anaya, Indigenous Peoples, at 88, note 119.
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rights shared by aU citizens, rather than dividing them into indigenous and non-indigenous
peoples'.80

Numerous demands by groups claiming to be indigenous, including in Africa and Asia, are
still formulated using the radical autochthonous-settler or colonizers-colonized
dichotomizations borrowed from the American and Australasian contexts. Despite

81

constantly shifting emphasis thereon, indigenous rights advocates still use first occupancy of
ancestral lands as a ground for special protection. Unless one adheres to the post-modern line
of thinking whereby the existence of current Westphalian states  is a passing reality, advocacy
for an absolute right to recognition of all forms of identity claims seems to be a wishful, at
times utopian, thinking since the realities in some corners of the globe require numerous
compromises. In fact, the challenges to official recognition of a multiplicity of identities are
not only faced by Africa and parts of Asia where state-formation and bridging national
identities are still far from accomplished processes, but also by countries from other
continents. Even in the most liberal, stable and democratic politics, legal and institutional
recognition of national diverse identities remains subjected to several limitations.82 Hence,
the arguments in favour of recognition of diversity within national realms find their limits in
the fact that some forms of affirmation of identities might translate into threats to the very
existence of states or harmonious co-existence of various ethno-cultural groups.

Furthermore, claims for special protection on grounds of aboriginality/autochthony in the
Asian and African contexts remain in many respects irrelevant if one considers the diverse
ethnic or tribal identities engulfed in most, if not all, states on both continents and the
artificial nature of their formation.83 Conceptualisation of indigenousness beyond its
traditional linkage to European expansion remains a dubious exercise, as historical and
anthropological data are not yet settled on who were the first inhabitants of particular African
or Asian territories.84 Adherence to Darwinist evolution theories in social sciences coupled
with constant historical migrations in all directions for aeons, annihilates any claims
instituting some groups as autochthonous and others as settlers since in the majority of cases,
settlement of all groups predates the formation of the current political entities.85 Moreover,
there is no objective historical period likely to constitute a starting point from which
'aboriginal' and 'settler' statuses might be determined. This being the case, autochthony,
strictly construed, appears ill-suited as a ground for claiming special protection in these

particular contexts.

80 J. R. Bowen, 'Should We Have a Universal Concept of "Indigenous Peoples" Rights? Ethnicity and
Essentialism in the Twenty-First Century', (2000) 16 Anthropology Today 4,12-16, at 14.
81 The different formulations of general demands by indigenous groups. including in Africa and Asia, are
elaborated in, among others, R. Niezen, 77:e Origin of/ndigenism,  at 145 et seq.; Anaya, Indigenous Peop/es, at
97 et seq.
82 On this, see Kingsbury, 'Indigenous Peoples' at 424426. J. Tully, Strange Multiplicity: Constitutionalism in
an Age of Diversity (Cambridge University Press, 1995), offers an interesting treatise on the problumatique of
constitutional recognition ofdiverse identity.
  Ngugi, 'The Decolonization-Modernization Interface', at 321-326; Anghie, 'Finding the Peripheries', 1-80.
For a related reasoning, see C. Perrin, 'Approaching Anxiety: The Insistence of the Postcolonial in the
Declaration on the Rights of Indigenous Peoples', (1995)  FI Law and Critique  1,  55-74.
84 In this respect, the work of C.  A.  Diop is important in illustrating the complexity of claiming aboriginality on
a continent believed to be the cradle of civilization and humanity, C. A. Diop, 77:e African origin of
Civilization: Mj·th or Realio' (M. Cook trans., Lawrence Hill Books, 1974),and Precolonial Black .4.#ica: A
Comparative Study of the Political and Social Systems of Europe and Black Africa, from Antiquity to the
Formation of Modern States 01. J. Salemson trans., Lawrence Hill Books, 1987).
85 Ibid.
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Given the controversies attached to claims of first occupancy ofterritories beyond the context
of European expansion and colonization. the legitimate grievances of marginalized,
dispossessed and victimized groups would, ideally, fit into other broader categorisation or
fora than indigenousness. Despite differences in terms of substantive rights, UN Special
Rapporteur Alfonso Martinez suggested that the minorities rights framework - to be
examined subsequently - might have been less contested than indigenous.86 However, in more
than one African country, the minority rights framework encounters similar problems as
indigenousness since the multiplicity of ethnicities in many countries does not fit into the
dichotomous imagery of 'mainstream dominant majority' versus 'mari:inalised minoritygroups'.87 Thus, despite the existence of some cases of political and, in some instances,
constitutional special protection of some groups, crystallisation of the minority language is
still widely avoided in Africa.

Academic debates have put forward alternative avenues or called for a suitable redefinition of
the international 'indigenous' movement in order to accommodate the diverse groups and
claims subsumed in this identity. Alternative terminological uses such as tribes, ethnicities or
.local communities', have been explored but they have proved so far unconvincingly able to
capture the reality contemporary indigenousness represents . They also fall short of entirely
capturing the diverse reality of the current global indigenous movement.88 Overall, any of
these proposed alternative terminologies is somehow used in different parts of the world to
conceptualise or institutionalise other realities than what is subsumed in the current global
indigenous movement. Regardless of this complexity, Alfonso Martinez' proposition for
exclusion of the applicability of indigenousness to Africa and Asia sounds rather as a
dissenting voice in supranational spheres where pragmatic considerations prime over purely
semantic and definitional imperatives.

Arguments in favour of inclusion of Africa and Asia into the global indigenous movement
build on pragmatic considerations. Numerous groups from Africa and Asia have, de facto,
been internationally recognised as indigenous peoples, notwithstanding the hurdles faced by a
search for common denominators. Within UN cycles, one of the most vocal advocates for
inclusion was former UN Special Rapporteur and Chairperson of the WGIP Erica-Irene Daes.
While acknowledging the difficulty involved in finding a comprehensive definition of
indigenous peoples, the Special Rapporteur proceeded with an analysis of the evolutional
construction of'indigenous' and 'tribal' in international law. She built on existing theory and
practice, namely ILO Conventions    107   and    169,   the   work of various intergovernmental
institutions as well as the conclusions of her predecessor's (Martinez Cobo) report, with a
view of formulating generally applicable identification criteria. The Special Rapporteur
singled out distinctiveness and self-identification as two widely-accepted criteria in
international law, and relevant scholarship in the assessment of indigenousness:9 Out of
these rather general criteria less likely to allow for a differentiation between 'indigenous' and
other related concepts such as minorities, the Special Rapporteur drew four sets of factors
considered as relevant in understanding the former concept:

86 Alfonso Martinez, E/CN.4/Sub.2/1999/20, paras. 90-91.
87 S. Slimane, Recognizing Minorities in k ica (Minority Rights Group International),
www.minorityrights.org/admin/Download/pdf/AfricaBriefing2003.pdf (visited on  19 May 2006); R. Blanton et
al., 'Colonial Style and Ethnic Conflict in Africa; (2001) 38  Journal  of Peace  Research 4, 473-491; ECOSOC,
Minorities in South Asia, 5 May 2003, UN Doc. E/CN.4/Sub.2/AC.5/2003/WP. 13.
88 For a related discussion, see Kingsbury, -Indigenous  Peoples', at 450-453.
89 Daes' UN Doc. E/CN.4/Sub.2/AC.4/1996/2, para. 30.
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a)    Priority in time, with respect to the occupation and use of a specific territory;
b)  The voluntary perpetuation of cultural distinctiveness, which may include the aspects of language,

 
social organization, religion and spiritual values, modes of production, laws and institutions;

c)  Self-identification, as well as recognition by other groups, or by State authorities, as a distinct
collectivity; and

d)    An experience of
subjugati n, marginalization, dispossession, exclusion or discrimination, whether or

not these conditions persist.

The Special Rapporteur remained prudent by specifying that these factors cannot be
considered as constituting 'an inclusive or comprehensive definition'. The usefulness of91

these factors was to provide general guidance to 'reasonable decision-making in practice'.92
For that purpose, it is suggested that these factors 'may be present, to a greater or lesser
degree, in different regions and in different national and local contexts':3 In a later
contribution enriched by her personal international experience in the field - jointly authored
with Eide, another prominent figure in framing the current minority and indigenous rights
architecture - she clearly acknowledged the existence of instances where groups from Africa
and Asia resort to indigenous protection in contexts where the above criteria are not fully
met.94 In addition to being influenced by ILO flexible and inclusive approaches to its
'indigenous and tribal peoples' categories, Daes' generous attitude towards recognition of
indigenous claims was also motivated by the growing indigenous claims beyond the
Americas and Australasia and relevant practice of international institutions. From the end of
the 1980s onwards, international bodies such as the UNWGIP,95 the World Bank,96

90 Ibid., para. 69.
'1 Ibid., para.70.
92 Ibid.
93 Ibid.
94  A. Eide and E-1.  A. Daes,  Working Paper on the  Relationship and  Distinction  between the  Rights  of Persons
Belonging to Minorities and Those OfIndigenous Peoples, Sub-Commission on the Promotion and Protection of
Human Rights, 52"d Sess., UN Doc. E/CN.4/Sub.2/2000/10,19 July 2000, para. 37.
95

Established  in   1982, the UNWGIP welcomed the participation of representatives of groups claiming  to  be
'indigenous' from Africa since 1989 (see M. Parkipuny, 'The Human Rights Situation'). Submissions from Asia
were recorded since its first meeting (J. Hantke,   'The 1982 Session   o f  the UN Sub-Commission   on   the
Prevention of Discrimination and Protection of Minorities', (1983) 77 American Journal OfInternational Law 3,
651-662, at 657. For subsequent participation, see Review ofRecent Developments in the Cordillera Provinces,
Northern Luzon: Report by a Member of the Ibaloi People of the Philippines to the Working Group on
Indigenous Populations (1984), http://www.cwis.org/fwdp/Eurasia/it)aloi.txt (visited on 24 May 2006). Some
Asian governments renowned for expressing concern over indigenous recognition have been present since the
initial meeting of the UNWGIP (R. Dunbar-Ortiz, 'The First decade of Indigenous Peoples at the United
Nations',(2006) 3/ Peace and Change 1, 58-74, at 70; Kingsbury, 'Indigenous Peoples', at 433, note 73).
96 See Thornberry, Indigenous Peoples, at 28-29. The World Bank has been active with indigenous peoples
since the 1980s through an adoption of flexible approaches such as reflected in the World Bank, OD 4.20 as
replaced by OP 4.10 on Indigenous Peoples (see sub-section 2.2.3.2). OD 4.20 described indigenous peoples as
being 'distinct, vulnerable, social and cultural group possessing the following characteristics in varying degrees:

a. close attachment to ancestral territories and to the natural resources in these areas;
b.     self-identification and identification by others as members of a distinct cultural group;
c.    an indigenous language, often different from the national language;
d.       presence of customary social and political institutions;  and
e. primarily subsistence-oriented production.

Due to subsequent definitional developments highlighted above, the World Bank followed the trend by
modifying its directives on indigenous populations. They were described using a more flexible language in the
January 2005 OP 4.10, as communities with the following characteristics:

a.    self-identification as members of a distinct indigenous cultural group and recognition of this identity by
other·s;
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UNESCO,97 UNDP,98 UNICEF,99 UNEP:00 and so forth became active in matters relating to
indigenous peoples. The increasing flexibility of the framework led to a progressive
disconnection of 'indigenousness' from a context of 'conquest or colonization', or 'the
establishment of present states borders'. Shared experiences of'subjugation, marginalization,
dispossession, exclusion or discrimination'."' came to, more or less, replace the invocation
of these contexts,  even  i f they remained integral  part of indigenous rights discourses.

In dynamic discourses on indigenous rights, priority in time is still an important ingredient.
Yet, the radical language of aboriginality on 'ancestral territories' since 'time immemorial'  is
progressively giving way to softened formula such as 'occupation and use of a specific
territory'. The flexibility underpinning the quest for common denominators is reflected by the
merely illustrative enumeration of possible elements of distinctiveness which include 'aspects
of language, social organization, religion and spiritual values, modes of production,  laws and
institutions':02 The avoidance of exhaustiveness and precision in formulating these criteria
reflects an adherence  to  what  has been dubbed a 'constructivist', 'structural' or 'relational'
approach to indigenousness in opposition to the strict tendencies of positivistic
considerations. 103

The pragmatism of constructivist approaches to indigenousness - resulting into a
disconnection of the term from its semantic roots and initial meaning - appears to be the
foundational premise upon which 'self-identified' indigenous peoples from Africa, Asia and
some areas of the Pacific are included into the global indigenous agendas. International
institutions, organizations and the global 'civil society' are instrumental in 'mainstreaming'
this reconfigured conception of the indigenous. These various actors have coalesced in
promoting recognition and protection of groups claiming indigenousness beyond the
traditional homelands of the movement. Such promotion is mainly channelled through
assistance to claimant groups, their (purported) representatives or, through cooperation and
development programs. Constructivist re-conceptualization of indigenousness has led
Wiessner - grounding mainly on the work by Daes and Kingsbury's propositions - to propose
a tentative and revisited definition of indigenous peoples as:

'[P]eopies traditionally regarded, and self'-defined, as descendants of the original inhabitants of lands
with which they share a strong, often spiritual bond. These peoples are, and desire to be, culturally,

b. collective attachment to geographically distinct habitats or ancestral territories in the project area and to
the natural resources in these habitats and territories;

c. customary cultural, economic, social, or political institutions that are separate from those of the
dominant society and culture; and

d.   an indigenous language, often different from the official language ofthe country or region.

97 United Nations Educational, Cultural and Scientific Organization. See (UN)GA, Programme of Activities of
the  International  Decade of the  World's  Indigenous  People:  Review  of the existing Mechanisms,  Procedures
and Programmes within the  United Nations  Concerning Indigenous  People, Report of the Secretary-General,
51' Sess., UN Doc. A/51/493,14 October 1996, paras. 28,52,79, 100-101.
98

Ibid., at 56, 84-85, 103. UNDP is the United Nations Development Programme.
99 United Nations Children's Fund (UNICEF), Ensuring the Rights Of/ndigenous Children (UNICEF Innocenti
Research Centre, October 2003), www.unicef.at/fileadmin/medien/pdf/Digestl 1_FINALEnglish.pdf (visited on
5 March 2007).
100 UN Doc. A/51/493, paras. 44,74,112-1 13. UNEP stands for the United Nations Environment Programme.
10, Daes, UN Doc. E/CN.4/Sub.2/AC.4/1996/2, para. 70 (d).
'02 Ibid., para. 70 (b)
103

Kingsbury, 'Indigenous Peoples', at 414-415; See also D. L. Hodgson, 'Introduction: Comparative
Perspectives on the Indigenous Rights Movement in Africa and the Americas', (2002) 104 American
A nthropologist 4, 1037-1049, at 1042; Saugestad, The /nconvenient /ndigenous, at 52-54.
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socially and/or economically distinct from the dominant groups in society, at the hand of which they
have suffered, in the past or present, a pervasive pattern of subjugation, marginalization, dispossession,
exclusion and discrimination'.104

Somehow, the generality  and  flexibility of this proposed definition capture most of the reality
subsumed in the current indigenous claims and attributes. Yet, subsequent analyses will show
that they still fail to single out distinctive features of indigenousness, mostly in those
inherently multicultural societies where several, if not all, national communities can rightly
claim to meet most,  if not all, (objective) requirements in the definition.

2.3.  Indigenousness and Related Concepts

2.3.1  Revisiting the Differentiation between Indigenousness and Minority
Status

The formulation and development of legal norms protecting minorities and indigenous
peoples can hardly be rightly captured without taking into consideration their background and
respective contexts of their formulation. While the need for protection of minorities was
initially felt in context of state formation in Europe, indigenous peoples rights were
formulated in the Americas and Australasia out of the struggle for preservation of distinctive
cultural features of populations subjugated by European settlement on these continents. 105

While, from a social science perspective, the development of indigenous peoples' rights is
regarded as one among many other manifestations of distinctive ethno-cultural identities, 106

international (human rights) law currently insists on the differences in legal protection sought
under either concept, in spite of possible overlaps. Legal theory and practice establishes a107

strict contrast between indigenous peoples' protection and minority rights; the most salient
aspect being the rights sought under either category. Some analyses tend to consider
indigenous peoples' rights as a form of specific protection under minority rights and
successful claims from groups engaged in the global indigenous movement have been
adjudicated under Articles 27 of the UN International Covenant on Civil and Polical Rights
(ICCPR) protecting minorities. Other analists and actors - including some indigenous

108

104
Wiessner, 'Rights and Status', at 115. This definition is referred to in Firestone et al. 'Cultural Diversity', at

231.
105 For this reason, it has been argued that minority rights protection is Eurocentric while indigenous rights have
an America-centric character. For this, see A. Eide and Daes, UN Doc. E/CN.4/Sub.2/2000/10, para. 25.
106 Ibid. See also W. Kymlicka and W. Norman, Citizenship in Diverse Societies (Oxford University Press,
2000); K. Verdery, 'Ethnicity, Nationalism, and State-Making: Ethnic Groups and Boundaries; Past and Future',
in H. Vermeulen and C. Govers (eds.),  7lze Anthropology of Ethnicity.  Beyond Ethnic Groups and Boundaries
(Het Spinhuis, 1994), at 33-58.
w1 A. Eide, Possible Ways and Means of Facilitating the Peaceful and Constructive Solution of Problems
Involving Minorities, ECOSOC, 45th Sess., UN Doc. E.CN.4/Sub.2/1993/34, 10 August 1993, para. 40; See also
A. Meijknecht, Towards International Personality: The Position of Minorities and Indigenous Peoples in
International Law (Intersentia-Hart,  2001),  at 65  et seq.; Donders, Towards a Right, at 163-225.
108 Love/ace v. Canada, Communication No. 24/1977, UN GOAR, 36  Sess., Supp. No. 40, at 166, UN Doc.
A/36/40, Annex   18  (1977),  30  July 1981; Kitok v. Sweden, Communication No. 197/1985,  UN  GOAR,  43rd
Sess., Supp. No. 40, at 207, UN Doc. A/43/40, Annex 7 (G) (1988), 27 July 1988; Ldnsman et al. v. Finland,

Communication No. 511/1992, UN Doc. CCPR/C/52/D/511/1992, 26 October 1994; Chief Bernard Ominayak
ofthe Lubicon Lake Band v. Canada, Communication No. 167/1984, UN GOAR, 45'h Sess., Supp. No. 40, Vol.
2,  at  1,  UN Doc. A/45/40, Annex  9  (A)  (1990), 26 March  1990;  Sara  et  al.  v. Finland, Communication  No.
431/1990, UN Doc. CCPR/C/50/D/431/1990 (1994); R. L. et aL /names deletedl v. Canada, Communication
No.   358/1989,   UN Doc. CCPR/C/43/D/358/1989   ( 1990); Apirana Mahuika   et   al.   v. New Zealand,
Communication No. 547/1993, UN Doc. CCPR/C/70/I)/547/1993 (2000); Xv. Australia, Communication No.
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representatives and advocates - insist on the specificity of the indigenous legal protection. 109
Using minority rights provisions, the jurisprudence of the Human Rights Committee contain
cases of accommodation of claims for special protection of distinctive identities of groups                1
considered as indigenous. 110 In justifying the use of minority rights by (claimant) indigenous
groups, Rehman suggests that '[i]ndigenous peoples, in general parlance and in most ways
epitomise characteristically the minority syndrome'.111 However, indigenous representatives
insist on being considered as 'more than minorities'.112

The development of different, even though overlapping, legal frameworks protecting
minorities and indigenous peoples rights - with the former type of protection providing for
essentially individual rights while the latter is centred on group rights - does not solve the
challenges attached to protecting specific groups living in inherently multiethnic societies.
Attempts to establishing clear distinction between indigenous peoples and minorities under
international law have resulted into ambiguous discourses. In the end, the differentiation
remains reliant on the more subjective self-identification criteria than any other objective
factor. 113

The evolution of parallel and crosscutting normative, jurisprudential and theoretical
framework leaves intact the core question of setting up criteria that might lay the ground for
objective determination of the form of protection needed by any group, beyond self-
identification. Hence, references to: 1) numerical inferiority; 2) social isolation, exclusion or
persistent discrimination; 3) cultural, linguistic or religious distinctiveness; 4) territoriality
and; 5) aboriginality, as the characteristic features of minorities and/or indigenous peoples are
still subject to multiple qualifications and relativisation. 114

The difficulty in singling out distinctive features of indigenousness beyond their minority
status remains unsolved in legal scholarship and lays the ground for questioning the relevance
of indigenous identification in some countries. It also reinforces the discretional power of
national authorities in determining whether to recognize or not recognize domestic
indigenous claims. In the African, Asian and Pacific contexts, the various proposed115

definitions or identification criteria for indigenousness and minorities fall short of clarity in
setting differentiation criteria between these legal categories.

116

557/1993, UN Doc. CCPR/C/57/D/557/1993 (1996). These are some of the cases presented by members of
indigenous groups in vindication of their rights, mostly under Art. 27 ofthe International Covenant on Civil and
Political Rights (ICCPR).  See also an extensive discussion of these cases  in M. Scheinin, 'indigenous Peoples'
Rights under the International Covenant on Civil and Political Rights', in J. Castellino and N. Walsh (eds.)
International Law, at 3-15.
109 See generally, Meijknecht, Towards /nternational Persona/Uy, at 74-77; P. Thornberry, International Law
and the Rights OfMinorities (Clarendon Press,  1993).
   0 Besides the cases referred to above,  see also Human Rights Committee (HRC), General Comment No.  23:
The rights of minorities (Art. 27),  UN Doc CCPR/C/21/Rev. l/Add.5,8 April  1994.
" i  J. Rehman, *International  Law and Indigenous Peoples: Definitional and Practical Problems', (1998) 3 J.  C
L., 224-239, at 230.
112 P. Thomberry, 'Minority and Indigenous', (2002) 2 Ethnicities 4, 515-537 at 517.
113 ILO Convention No. 169 specifically provides in Art. 1(2) that '[s]elf-identification as indigenous or tribal
shall be regarded as a fundamental criterion for determining the groups to which the provisions of this
Convention apply'.
114

See Eide and Daes, UN Doc. E/CN.4/Sub.2/2000/10, paras. 28-50.
1 I 5As reflected by Alfonso Martinez doubts on applicability of indigenousness in Africa and Asia. See also
Thornberry, /ndigenous Peoples,  at 3740.
116

On the said-criteria, see Eide and Daes, UN Doc. E/CN.4/Sub.2/2000/10, paras. 33-50.
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First, indigenous claimants' priority in time on ancestral territories is not an established and
undisputed historical fact. While it is generally believed that most hunter-gatherers groups -
many of which currently claim indigenousness - are the first inhabitants of the territories on
which they live, the same cannot be asserted by the numerous pastoralist that are117

increasingly enlisting in the global indigenous movement. In either case, historical,
118

sociological and anthropological studies have described complex migratory waves and
mingling between different groups throughout centuries - or millennia - whereby asserting
priority in time and continuous occupation of specific territories by specific groups is a
difficult, at times hazardous, task. 119

Second, in many parts of Africa (and arguably in parts of Asia) reliance on, and attachment
to, ancestral lands for survival is not a distinctive feature of the sole claimant indigenous
peoples. It is rather an attribute of other impoverished, rural societal groupings not
necessarily identifying with the emerging global indigenous movement. In these contexts
where the salient attributes of indigenousness are not exclusive features of a limited number
of groups, the differentiation between minorities and indigenous peoples remains reliant on
subjective rather than any cognizable objective criteria. Several communities in African120

countries, mainly in rural areas, are still organized under such institutions as clans,
tribes/ethnicities or chiefdoms. They are also characterised by an attachment to traditionally
inherited and communally owned lands. 121

Finally, the remaining criteria, namely subordination and cultural distinctiveness are even
less decisive in establishing a distinction between indigenous peoples and minorities in these
intrinsically heterogeneous settings whereby struffles for power or political participation
translate into marginalization of numerous groups.

It is also relevant to wonder whether - grounding on the often-mentioned situational
characteristics of either group - the status as 'minorities' or 'indigenous peoples' disappears
once the claimed rights are realized. 123 By crossing the boundaries delineated  by  the   'salt
water theory', indigenousness has posed new challenges. Without any objective and generally
applicable determination factors except situational characteristics of claimant indigenous
groups, self-definition remains the sole source of indigeneity. As they get increasingly124

aware of the comparative advantages of invoking indigenous protection, 'some minority
groups prefer to seek redress as indigenous peoples in order to attract global attention,
especially in the battle for resource control, environmental accountability, and political
advantage'. It would not be an overstatement to conclude that, while providing for some125

general indications as to who qualifies for minority and/or indigenous rights protection the
existing definitions or identification criteria are becoming less suitable in establishing a

117 'For  more,  see  C.  Panter-Brick  et  al.   (eds.),  Hunter-Gatherers:   An  interdisciplinary   Perspective  (Cambndge
University Press, 2001).
118 J.  Igoe, 'Becoming Indigenous Peoples: Difference, Inequality, and the Globalization of East African Identity
Politics', (2006) /05 /Uh'can A airs 420.399-420.
119

Bowen, 'Should we Have', at  13 et seq.
120 On objective and subjective definitional criteria for minorities or indigenous peoples, see Meijknecht,
Towards International Personality, at 77 et seq.; Kingsbury, 'Indigenous Peoples', at 453-455, where the author
makes differentiation between 'strong' and 'other relevant' indicia in determining indigenousness.
121 A. S.  Coldham,  'Comparative Study of Land Tenure  Legislation in Africa', (1985) Acta Juridica, 189-212.
122 See Oguamanam, 'Indigenous Peoples and International Law', at 385.
123 Ibid., para. 30.
124 Oguamanam, 'Indigenous Peoples and International Law; at 369-372.
125 Ibid., at 386.
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differentiation between both concepts under the current landscape of multiplicity of claims,
beyond the initial landscapes of their formulations. 126 In the light of the increasing irrelevance
of objective criteria in differentiating minorities and indigenous peoples and given the fact
that international legal practice allows for indigenous peoples to invoke minority rights
provisions in international instruments, it remains attractive for any group to invoke the far-
reaching indigenous rights protection. As argued in sections below, indigenousness appears
to be a complex concept not easy to dissociate from the minority status under international
law,  but also from other related forms of affirmation of distinctive identities.

2.3.2. Indigenousness, Multiculturalism and other Forms of Cultural
Relativism

The rise and consolidation of the global indigenous movement are contemporaneous to other
varied forms of affirmation of differential identities. The post Cold  War era has witnessed an
overemphasis on 'multiculturalism', 'pluralism', 'peoples/group rights' and calls for

,127'intercultural dialogues' and 'tolerance . Whether there is substance to them or they are
mere slogans, these concepts are part of the neo-liberal political thought and are championed
by the ever-growing global 'civil society' advocating a respect for different identities and
their participation in matters affecting their lives. The meaning and nuances carried by128

each of these and related concepts - as well as their inherent practical limitations beyond
rhetorical proclamations - are subject to rich and fashionable post-Cold War literary
debates.129 In their most radical forms, these debates culminate  into a questioning of the very
essence of the Westphalian state by postmodernist scholarship.

130

Terminological variations in referring to these differential identities vary depending on
disciplinary perspectives. Indigenous claims are thus one amoy other expressions of
differential identities by 'ethno-cultural' and other minorities Most identity-based
grievances are formulated against the state due to a perceived lack of political and socio-
economic participation by marginalised ethno-cultural and other identities and due to the
assimilative trends in some processes of nation-building.132 Use of 'ethno-cultural and other

126 Reference is made here to proposed definitions of minorities by Capotorti, Eide, and Desch6nes on the one
hand and identification criteria of indigenous peoples by Martinez Cobo and Daes, respectively in: F. Capotorti,
Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities, UN Doc.
E/CN.4/Sub.2/384/Add. 1-7 (1979),  para.  568;  J. Deschenes, Proposal Concerning a Definition Of the  Term
'Minorityt UN Sub-Commission on Prevention of Discrimination and Protection of Minorities, UN Doc.
E/CN.4/Sub.2/1985/31,  14  May  1985,  para.  181;  A.  Eide,  UN Doc. E/CN.4/Sub.2/1993/34,  para. 29; Martinez
Cobo, UN Doc. E/CN.4/Sub.2/1986/7/Add.4, para. 379; Daes, UN Doc. E/CN.4/Sub.2/AC.4/1996/2, para. 69.
m For relevant references, see Tully, Strange Multiplicity, at 1 et seq.; B. Kingsbury, 'Reconciling Five
Competing Conceptual Structures of Indigenous Peoples' Claims in International and Comparative Law', in P.
Alston (ed.), Peoples' Rights (Oxford university Press, 2001), at 98-100; A. Eide, 'Good Governance, Human
Rights, and the Rights of Minorities and Indigenous Peoples', in H-0 Sano and G. Alfredson (eds.), Human
Rights and Good Governance. Bui/ding Bridges (Martinus Nijhoff Publishers, 2002), at 47-71; T. Brinkel,
Nation Building and Pluralism: Experiences and Perspectives in State and Society in South Africa (PhD
dissertation Tilburg, Sdu Uitgevers, 2006), at 73-88.
128 Ibid.
129 On conceptual differentiation, see I. Dore and M. T. Carper, 'Multiculturalism, Pluralism, and Pragmatism:
Political Gridlock or Philosophical Impasse?',  (2002)  10  Ifillamette J.  Int 7 L &  Dispute Resolution 7, 71-102;
T. Soutphommasane, -Grounding Multicultural Citizenship: From Minority Rights to Civic Pluralism' , (2005)
26  Journal  of Intercultural  Studies  4,  401 416.
130 For a discussion thereon and relevant sources, see Tully, Strange kfultiplicity, at 8-9 and 44-47.
131 Terminology borrowed from Kymlicka, Pohties in the Fernacular, at 1.
132 Ibid.
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minorities/identities' here refers to a wide range of groups, including national, ethnic,
religious, linguistic or sexual minorities, racial or immigrant groups...currently claiming
special protection (as individuals and/or collectives). The enumeration goes beyond the
narrowness of the listing in relevant international or regional minority rights instruments. 133

Due to spatial and temporal factors at the source of contemporary international minority
rights standards, the primary focus of the protection was on members of 'national or ethnic,
religious and linguistic' groups. There is a relatively rich scholarship theorizing over
international legal protection of the so-called 'historic minorities' and the correlated
exclusion of'new minorities'.134 As a result, minority rights framework does not extend legal
protect to some groups claiming minority status and by providing for essentially individual
rights, it only offers a protection par ricochet to the group as such under the 'in community
with other members' formula. 135

The 'multiculturalism-pluralism' discourse somehow represents a shift from previously
prevailing integrationist, assimilationist, separatist or patemalist approaches and responses to
identity challenges in many countries prior to the development of the relevant normative and
theoretical framework. Despite being challenged for its linkage to the 'narrowness,

136

individualism and atomistic nature of liberalism',1 37 the discourse optimistically and
ambitiously advocates national recognition of various

cofnisable
identities beyond existing

minority and indigenous peoples' rights legal confines. 38 The current international legal
framework on minority and indigenous peoples' rights is far from reflecting the entire
complexity of the struggle for multicultural/pluralist societies. It fails to capture all identity-
based grievances expressed by various ethno-cultural minorities. While some national
constitutional orders or legal systems have been praised for their achievements in trying to

1396            accommodate the diverse national identities including indigenous peoples, domestication

133 Besides the UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities (Minority Rights Declaration), adopted by GA Res. 47/135 of 18 December  1992, Art. 27
and  Art.  30  of the ICCPR  and CRC respectively. Minority rights are specifically protected under the European
Regional mechanism, among others: 1) Document of the Copenhagen Meeting of the Conference on the Human
Dimension of the Conference on Security and Cooperation in Europe (future organization on Security and
Cooperation in Europe -OSCE),  29 June  1990; 2) Council of Europe Framework Convention  for the Protection
of National Minorities, Strasbourg,  1  February  1995,  CETS  No.   157, and European Charter on Regional  and
Minority Languages. Strasbourg, 5 November 1992, CETS No. 148. On groups claiming protection, see also W.
Kymlicka  and W. Norman, Citizenship,  at  2;  R. M. Letschert,  77:e Impact Of Minority Rights Mechanisms
(T.M.C. Asser Press, 2005), at 27 et seq.
134 In this respect, see P. Leuprecht, 'Minority Rights Revisited: New Glimpses of an Old Issue', in Alston (ed.),
Peoples' Rights, at 120-126.
135 See formulation in Art.  27 of ICCPR and Art. 3(1) of Minority Rights Declaration.
136 See D. McGoldrick, 'Multiculturalism and its Discontents', (2005) 3 Human Rights Law Review 1, 27-56, at
31.

137 Ibid., at 37.
138 See UNDP, Cultural Liberty in Today's  Diverse World,  Human Development Report  2004, at 1-12.
139 Often mentioned are Australia, New Zealand, Canada, Scandinavian countries and - to some extent - the
USA (see B. A. Hocking and B. J. Hocking, 'Colonialism, Constitutionalism, Costs and Compensation: A
Contemporary Comparison of the Legal Rights and Obligations of and towards the Scandinavian Sami and
Indigenous Australians',  (1999) 68 Nordic Journal  Of International  Law,  31-52,  A.  Reilly,  'A  Constitutional
Framework for Indigenous Governance', (2006) 28 Sydney Law Review 3, 403-435); and South Africa
(Lehmann, 'Aboriginal Title', 86-118). Other examples include the untested provisions of the far-reaching Art.
39(5) of the 1994 Ethiopian Constitution whereby 'Every Nation, Nationality and People in Ethiopia has an
unconditional right to self-determination. including the right to secession' , (see M. Weller, 'The Self-
Determination Trap', (2005) 4 Ethnopolitics   1,  3-28,   at   16   and more extensively  A. G. Selassie, 'Ethnic
Federalism: Its Promise and Pitfalls for Africa', (2003) 28 Yale J. Int'i L., 51-107,  at  61-68)  and  other countries
willing to protect disadvantaged groups while avoiding or, reluctantly making reference to minority or
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of multiculturalism remains in many places not more than an aspiration since formal
adherence to noble ideals is not generally followed by concrete action. Celebration of
national or societal pluralism is increasingly fashionable amongst some anthropologists,

140
sociologists, and mostly political philosophers. Yet, translation of their positive
prescriptions into reality is still confronted to insuperable challenges. Whether expressed
under radical ethno-nationalist - at times secessionist - armed movements, or through other
conciliatory, legal means, demands for recognition of distinctive identities abound. Many
groups throughout the various corners of the globe are increasingly raising their voices to
demand protection of their cultural - but also civil, political, economic and social - rights to
be enjoyed individually or collectively.

141

The inherently heterogeneous African and Asian (mostly south-eastern Asian) countries are
not unique in facing the challenges involved in efforts to bridge identities. Complex
constitutional arrangements have been or are being shaped to accommodate identity-based
claims for protection of Catalans, Basques, Bretons, Kurds, Quebecois, Roma, Simi, Scots,
Welsh, and numerous other groups in Western, Central and Eastern Europe to name but a few
examples. Constitutional and legislative protection can only be successful if they are142

accompanied by genuine political will. Their success also requires popular endorsement of
the    importance of protecting the needs and aspirations of differential identities. 143    In
capturing the complex reality of marginality of many ethno-cultural identities within several
nation-states, some scholarship prefers to use 'non-dominant' groups or 'nationalities' instead
of 'minorities'.144 The 'minority' concept is perceived as hardly applicable to groups of
'Indian' descent in Bolivia and Guatemala or to the status of black populations in apartheid
South Africa which, in reality, constitute(d) the majority.

145

Contextual realities explain the multifaceted nature of civil, political, social, economic, and
cultural demands by the different claimant groups and shape the paths to solutions. Many of
these demands are often summed up into the contentious, and somehow still ambiguous, right
to sel f-determination   or a perceived emerging 'right to cultural identity'.146   It   is   widely
suggested that of these other forms of identification, only indigenous peoples enjoy a
'peoplehood' status with an unequivocal r*ht to (internal) self-determination under
international law in the post-colonial era. However, some national constitutional
arrangements - or mere practice - provide for varied forms of autonomous rule, or other far-
reaching

identitmbased
rights, to ethno-cultural identities not necessarily identifying with

indigenousness. As rightly pointed out, '[s]ince the end of the era of Cold War and

indigenous status (for examples from a number of countries, see Anaya et al., *The Rights of the Pygmy
People', 36-59)
140 Besides Kymlicka, others include: C. Taylor et al. (eds), Multiculturalism: Examining the Politics Of
Recognition (Princeton University Press,  1994);  and, J. Rajchman, The identity in  Question  (Routledge,  1995);
R. Poole, Nation and Identity (Routledge,  1999); and Tully, Strange Multi#licity.
'4' See T. M. Franck, *Postmodem Tribalism and the Right to Secession'. in C. Bralmann et al. (eds.), Peoples
and Minorities in International Law (Martinus Nijhoff, 1993), at 3 et seq.
'41    Z.   Skurbaty,   As    if   Peoples    Mattered:    A    Critical    Appraisal   of   'Peoples'   and    'Minorities'   from    the
/nternationa/ Human Rights Perspective and Beyond (Martinus Nijhoff, 2000), at 73 et seq.
143

UNDP,  Human  Development  Report  2004, at v.
144 See J. Burger, Report#om the Frontier, at 11; Thornberry, /ndigenous Peoples, at 52-55.
145 Thomberry, /ndigenous Peoples, at 52-55.
146 As well illustrated by the title of the previously referred to book by Donders, Towards a Right.
147 See an extensive discussion thereon in Kingsbury, 'Reconciling'. at 87-100.
"8 Ibid.. at 78-87, see also J. Crawford, 'The Right to Self-determination in International Law: 1ts Development
and Future', in Alston (ed.). Peoples  Rights,  at  1-61.  and P Alston, 'Peoples' Rights: Their Rise and Fall', in
Alston (ed.), Peoples' Rights, at 259-293. Under the author's perspective, indigenous peoples' rights are just one
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decolonization, the meaning of self-determination entitlement and its "territorial integrity"
counterpart has had to be considered in the context of bourgeoning postmodern tribalist
secessionism  . . . '.149 The present analysis does not intend to provide an in-depth analysis and
categorisation of the adopted constitutional or practical arrangements in response to
expressions of distinctive identities. It is worth mentioning that a number of the said-
arrangements consist in awarding claimant groups varied forms of autonomous rule, ranging
from (re)institution of traditional chiefdoms on tribal or ethnic lines (as institutionalised, even

150though apprehensively, in many African countries), to some forms of constitutional
federalism as illustrated by the Canadian, Spanish, United Kingdom or South African
systenns.

151

The limited scope of the present analysis does not allow for an extensive examination of the
entire problumatique of multiculturalism versus nation-building and territorial integrity of
states. The question is examined later in the particular context of conceptualization of
indigenousness in Africa. For the sake of the present analysis, it is worth noting that the
indigenous peoples' movement is an integral part of the emerging movement celebrating
multiculturalism. The movement strives for effective legal protection of collective identities
and of the rights of increasingly assertive communities. In indigenous rights theory, full
realization of participation rights, which are central to claims expressed by other ethno-
cultural minorities, are said to be rather a secondary than the main goal. Overall, any
comprehensive analysis of indigenousness can hardly ignore the wider context of identity
politics. The indigenous rights movement needs to be analysed in the context of other claims
for constitutional recognition and accommodation within post-colonial states in which the
claimed rights are formulated. The relatively recent internationalization of discourses
celebrating multiculturalism still needs further elaboration in order to be able to answer
questions over the nature of distinctive identities and the appropriate forms of protection of
these identities.

2.4.  Disciplinary and Ideological Perspective on Indigenous
Peoples' Rights

2.4.1. Re-thinking Differences under Various Disciplines

The preceding section described indigenousness as forming part of a wider phenomenon of
revival of differential identity claims by ethno-cultural groups. It posited that these claims
were part of a neo-liberal advocacy for multicultural societies. The paradigm shift from

earl%depictions of indigenous peoples as 'passing historic relic' 1 52 to be developed and civilizedl  3
to their characterization as non-dominant identities in need for protection is noticeable in
more than one academic discipline. Formerly depicted as obstacles in the enterprise of154

among many other dimensions of 'peoples' rights' encompassing, depending on claimants individual, collective
and group rights.
149

Franck, 'Postmodern Tribalism', at  15.
ISO A. G. Selassie, 'Ethnic Identity and Constitutional Design for Africa', (1992-1993) 29 Stan.  J.  Int'i  L.,1-56,
mostly at  12-18; 0. C. Okafor, 'After Martyrdom: International Law, Sub-State Groups, and the Construction of
Legitimate Statehood in Africa', (2000) 41 Harv. Int?. L. J., 503-528; Wani, 'Cultural Preservation', at 611-643.
151 Tully, Strange Muttipticity, at 7 et seq
152 Sentence borrowed from a statement by the South African delegation at the UNWGIP in Geneva on 27 July
1999, quoted in ACHPR and IWGIA, Report on Indigenous Populations/Communities, at 45.
153 J. Ngugi, 'The Decolonization-Modernization Interface', at 298 et seq.
154 For an overview on this change in perception, see Anaya, /ndigenous Peoples, at  15-34.
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bridging national identities,155 indigenous peoples are more and more presented - in
democratic, multicultural, liberal ideals - as part of the diverse, enriching heritage of
humankind to be safeguarded and protected against extinction.156 This conceptual shift has
been accompanied by flexible approaches to 'peoplehood' under international law. Prior
applications of the concept 'peoples' to all inhabitants of specific states as opposed to
particular groups within those states are increasingly under review. 157

Henceforth, a complete
understanding of the indigenous movement needs to take into consideration the various
historical, political, socio-economical and ideological factors.

It should be noted that the plight of indigenous peoples and the global indigenous movement
have been subject to a wide range of conceptual and analytical perspectives beyond the sole
realm of law. They are also a subject matter of developmental agendas of national and
international bodies. They are deeply debated in political philosophy and socio-
anthropological studies. 158 Inherently premised on relativistic approaches to social realities,
socio-anthropological and philosophical theories have played a tremendous role in furthering
protection and recognition of indigenous peoples and their distinctive identities. As rightly
noted, 'indigenous rights have been the special legacy of anthropology and cultural
relativism, as well as a target of anthropological concern in criticising modernization trends
and development practices'. 159 Despite the inescapable ethnocentric reflections ofthe  'self  in
most  analyses  of the 'other',160 these disciplines attempt to relate to individuals and groups,
not necessarily as beneficiaries of rights or duties under national or international realms, but
by focusing on their socio-cultural patterns.161 They provide the substance upon which legal
considerations over subjects  of a specific  form of protection  -  in this instance who qualifies as
indigenous? - are drawn. Since indigenousness appears for the moment to be the sole
international legal regime comprehensively accommodating group rights, many marginal
groups, including from the African continent, have little choice than to endorse the
indigenous flag in seeking national and international protection of their collective identity.
The limited scope ofthis inquiry does not allow for an extensive assessment of the relevance
of both sociology and anthropology in shaping and legitimizing indigenous claims. While this
role remains crucial and even embedded in legal analyses, the following section will examine
the relevance of the emerging conceptualizations over 'victimology' and 'human security'  in
discourses over indigenous rights protection.

135 As exemplified by the 'assimilationist' ILO Convention No. 107.
156

Niezen, The Origins Of/ndigenism, at 16 et seq.
157 See, e.g., J. Klabbers and R. Lefeber, -Africa: Lost between Self-Determination and Uti Possidetis', in
Brulmann et a/. (eds.), Peop/es and Minorities, at 39 et seq.; See also, Alston, 'Peoples' Rights', at 259-293.
158 Among many other illustrations of multidisciplinary approaches to indigenousness, one can mention: R.
Eversole et at. (eds.), Indigenous Peoples and Poverty: An International Perspective (Zed Books, 2005)·, M.
B\aser et al. (eds.), in the Way of Development: Indigenous Peoples. Life Projects and Globalization (Zed
Books, 2004); Thornberry, /ndigenous Peoples; A. Kuper, 'The Return of the Native', 389-402; L. Rosenn, 'The
Right to Be Different: Indigenous Peoples and the Quest for a Unified Theory', (1997) 107 Yale L. J., 227-259.
159 E. Messer, 'Anthropology and Human Rights', (1993) 22 Annu.  Rev. Anthropol., 221-249, at 236.
160 On an overview of description of natives and their societies during the early years of the colonial encounters
with correlated legal entitlements, see R. R. French, 'Of Narrative in Law and Anthropology', (1996) 30 Law &
Soc y Rev. 2, 417-435, at 419 et seq.; Anaya, /ndigenous Peop/es, at 15-48; Anghie, 'Finding the Peripheries', at
10 et seq.
16' P. Just, 'History, Power, Ideology, and Culture: Current Directions in the Anthropology of Law', ( 1992) 26
Law & Socy Rev. 2,373-411.

38



2.4.2. Human Security and Victimological Insights in Discourses on
Indigenous Rights

The very focus of the present study does not allow for an in-depth examination of the
increasingly popular disciplines of victimology or human security, given the multiple
dimensions they encompass. The case about indigenous peoples as victims is increasingly
made, even if the present analysis will not dig deep into its substance. 162 The concluding part
of this study examines the input of the current human security thinking into the debate over
indigenousness in Africa. The present section intends to, summarily, underscore the
resonance of both notions on indigenousness. Academic scholarship abounds on the historical
roots of the current international legal protection of human beings mainly after the Second
World War and the ensuing East-West and North-South ideological blocs. There is an
extensive literature on the impact that ideological divisions played in shaping the existing
configuration and codification of rights into civil and political versus economic, social,
cultural  and,  to some extent, group rights. 163 While this trilogy  in the rights language  held
much currency for some time in the past, the importance currently attached thereto is much
more formal than substantial in the light of the growing affirmation of indivisibility,
interconnectedness and interdependence of all human rights. This being the case,164

'victimology' and 'human security' - in their most general conceptualization - represent,
undoubtedly and retrospectively, additional and complementary analytical perspectives. They
somehow break away - mostly human security - from the traditional dichotomy in
mainstream human rights language opposing individuals to states, thereby sidelining other
societal groupings and actors. Under its broadest understanding, 'human security',  as  the very
words suggest, implies an ambitious and holistic approach to security of human beings. As
rightly noted:

'The notion of human security is based on the premise that the individual human being is the only
irreducible focus for discourse on security. The claims of all other referents (the group, the community,
the state, the region, and the globe) derive from the sovereignty of the human individual and the
individual's right to dignity  in his or her life'.165

162 'For some relevant reference, see  J.  Gilbert,  Indigenous  Peoples'  Land  Rights  under  International  Law:  From
Victims to Actors (Transnational, 2006). For the specific case of Africa, see F. M. Ndahinda, 'Victimization of
African Indigenous Peoples: Appraisal of Violations of Collective Rights under Victimological and
International Law Lenses', (2007) /4 /nternational Journal on Minority and Group Rightsl, 1-23.
163 For an account and critical  appraisal of the roots of the ideological divisions,  see,  e.g.: G. Alfredson  and  A.
Eide  (eds.), The Universal Declaration Of Human Rights. A Common Standard Of Achievement (Martinus
Nijhoff, 1999), P. Alston and H. J. Steiner, /nternational Human Rights in Context: Law. Politic and Morals,
(2nd ed., Oxford University Press,  2001); M. Mutua,  'The  Ideology of Human Rights', (1995-1996)  36  Fa.  J.
Int'l L., 589457.
164 Among many other international legal or quasi-legal documents affirming the indivisibility and
interconnectedness of human rights, see Proclamation of Teheran, Final  Act of the International Conference on
Human Rights, 22 April  -   13  May   1968,  UN Doc. A/CONF.  32/41   (1968),  at  3,  para. 13; Committee  on
Economic, Social and Cultural Rights,   The  Nature Of Smtes Parties' Obligations   (Art.   2. par.1), CESCR
General Comment   No.   3, 14 December   1990,   UN Doc. E/1991/23,   para. 8; Vienna Declaration,   World
Conference on Human Rights (Vienna Declaration),  14  -  25  June  1993,  UN Doc. A/CONF. 157/24  (Part  I)
(\993),  at  10, para.  5·,  Report  of the  World  Conference  against  Racism,  Racial  Discrimination.  Xenophobia  and
Related intolerance, Durban. 31 August - 8 September 2001, UN Doc. A/CONF. 189/12, 25 January 2002, para.
25 ofthe preamble.
165 S. N. MacFariane and Y. F. Khong, Human Security and the UN (Indiana University Press, 2006), at 2.
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The notion of security here is disconnected with the narrowest construction of the concept
under which external threats to sovereign states constitute essence of the discourse. Some166

studies on human security still focus on violent threats to individuals and communities. 167

However, they acknowledge that this is rather an incomplete dimension of security. The
report of the Independent Commission on Human Security has captured the multiple
dimensions and objectives sought under a concept whose main concern is 'to protect the vital
core of all human lives  in ways that enhance human freedoms and human fulfilment'.168 The
report goes on stating that:

'Human security means protecting fundamental freedoms - freedoms that are the essence of life. It
means protecting people from critical (severe) and pervasive (widespread) threats and situations. It
means using processes that build on people's strengths and aspirations. It means creating political,
social, environmental, economic, military and cultural systems that together give people the building
blocks of survival, livelihood and dignity.

169

Under this conceptualization, the legitimacy of the centrality of states as codified in
traditional human rights instruments and channelled under liberal and neoliberal ideals is
questioned and challenged. The nature of threats to human security is further expanded
beyond the traditional imagery of physical violence and other violations of the so-called
'fundamental' human rights, to include hunger, disease and natural disasters.170 The very
nature of this human-centric - by opposition to state-centric - construction of human security
necessarily carries a less realistic but rather overoptimistic longing for a differently structured
system revolving around the imperatives of protecting not only physical but also other
security dimensions for all mankind. 17, Depending on schools of thoughts, 'human security'
is either criticised for being an additional fa ade conceptual invention devoid of any
substantial meaning and practicability, or seen as part of an evolving, genuine paradigm shift
offering an alternative and attractive language in rethinking and furthering protection of
human beings beyond currently dominant dogmatic paradigms and constitutional

172technicalities. Thus, theorizations over human security intersect and to some extent
incubate the rising voices questioning the current international legal order and the existing
hierarchies in the human rights corpus whose universal claims - beyond formalism - is

166 The criticism of such perception is voiced in UNDP, New dimensions of Human Security (Human
Development Report 1994), http://hdr.undp.org/en/reports/global/hdr 1994/chapters/ (visited  on 10 September
2009), at 22 et seq, a document credited as one of the early comprehensive works discoursing on the concept of
'human security'. On the latter point, see D. Henk, 'Human Security: Relevance and Implications', (2005)
Parameters, http://www.carlisle.army.mil/USAWC/Parameters/05summer/henk.pdf (visited on  17 November
2006, at 91-106.
167 The 2005 Human Security Report, while adopting a narrow construction of 'human security' in its analytical
framework, adhered to the 'broad' understanding of the concept for 'pragmatic and methodological reasons'.
See Human Security Centre OiSC), Human Security Report  2005:  War and Peace  in the  2 1  Century (Oxford
University Press, 2005), at viii.
168 Commission on Human Security (CHS), Human Security Now, Final Report (New York, 2003), at 4. As the
forword of the report makes it clear (pages iv-v), the said-commission was inspired by the 2000 UN Millennium
Summit; funded by Japan, and operated under UN facilitation.
169

CHS, Human Security Now, at 4.
no Ibid. Some of these might have been part of the human rights architecture for a while, but they have not
received the same kind of attention as what is considered as 'fundamental human rights'.
171 For a short commentary on this evolving notion, see C. Bruderlein, 'People's Security as a New Measure of
Global Stability', (2001 ) 83 IRRC 842, 353-366.
172 P. Upadhyaya. 'Human Security, Humanitarian Intervention, and the Third World Concerns'. (2005) 33
Denv.  J.  Int 7 L.  &  Poly  /,  71-91. In trying to contrast 'human security' with related notions, the author opens
with the following quotation: 'Concepts come and go, they do not stay around forever. -'Human Security" is in;
"Humanitarian intervention" is out'.
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contested on the ground of its dominant Western imprint and lack of cultural legitimacy in
(some) non-Western societies. 173

This conception of human security goes far beyond the prevailing practice in victimology
which, while filling the gaps in early human rights instruments by providing for victims'
rights, only focuses on certain categories of victims. 174 Early structured conceptualizations  in
victimology are contemporaneous to the post Second World War development of human
rights corpus.'75 However, while victims' rights form an integral part of the normative
framework of some domestic legal systems and frequent empirical studies on victimization
are conducted mainly in developed countries, the international movement for enactment176

and legal enforcement of these rights is still very much struggling to assert its authority and
gain general acceptance. 177 As rightly noted, victim legislations and assistance programmes
developed in some countries remain unheard of in many others. 178

The predominant practice  in the field focuses on victims of crimes, the criminal nature  of acts
or omissions leading to victimization being primarily determined in accordance with national
criminal legislations. While  the  1985 UN victims' rights declaration laconically included179

abuse of power - to be determined under 'internationally recognized norms relating to human
rights' - among the forms of victimization, this aspect has virtually been ignored in180

practice and remains to be elaborated. While reaffirming the principles enunciated in the181

UN victims' rights declaration, subsequent standards narrowly focused on the sole victims of

173

Among many other dissonant voices in human right law or international law in general, see M. Mutua, 'The
Ideology'; M. Mutua, 'Savages, Victims and Saviors: The Metaphor of Human Rights; (2001) 42 Harv. Int 7 L.
1, 201-245; O. C. Okafor, 'Newness, Imperialism, and International Legal Reform in Our Time: A TWAIL
Perspective', (2005) 43 Osgoode Hall Law Journal, 171-191; J. T. Gathii. 'International Law and
Eurocentricity', (1998) 9 0/L, 184-211, Anghie, 'Finding the Peripheries'; G. Oberlietner, Human Security: A
Challenge to International Law', (2005) 1/ Global Governance, 185-203.
174

See generally, L. L. Lamborn, 'The United Nations Declaration on Victims: Incorporating Abuse of Power',
(1987-1988) 19 Rutgers L. J., 59-95. Victimology is thus, more preoccupied with victims of, say, violent crimes
or theft, than with victims of such natural disasters as the 2004 Indian Ocean tsunami. However, it should be
noted that from the time ofthe formulation of the victimology, some, including those considered as the fathers -
H. von Hentzig and B. Mendelsohn of the discipline, have argued in favour of a wider perspective that
encompasses victims o f'abuse of power' and natural disasters. Their ideas are elaborated in, among others, H.
von Hentig, 7he Criminal and His Fictim (Yale University Press, 1948); B. Mendelsohn, 'The Origin of the
Doctrine of Victimology', (1963) 3 Excerpta Cnminologica, 239-244; B. Mendelsohn,  'A New Branch of Bio-
Psychological Science: La Victimology: (1956) 10 Revue Internationale de Cnminology et de Police
Technique, 782-789. For an overview of the various theories on victimology, see J. J. M. van Dijk, 'Introducing
Victimology', http://rechten. uvt.nl/victimology/other/vandijk.pdf (visited on  1  August 2009); E. A. Fattah,
'Victimology: Past, Present and Future', (2000) 33 Criminology 1, 17-46; R. Elias, 'Paradigms and Paradoxes of
Victimology', 16-18, www.aic.gov.au/publications/proceedings/27/elias.pdf (visited on 31 August 2009).
175 On the development of victimology and victims' rights, see Fattah, 'Victimology',  1746;  R. F. Meier and T.
D.   Miethe,   'Understanding  Theories  of  Criminal  Victimization'   ,   (1993) 17 Crime and Just., 459-499; C.

Bassiouni, 'International Recognition ofVictims' Rights', (2006) 6 Human  Rights Law  Review 2, 203-279.
/6 See J. van Wilsem et al., 'Cross-National Differences in Victimization: Disentangling the Impact of
Composition and Context', (2003) 19 European Sociological Review 2, 125-142; J. van Wilsem, 'Criminal
Victimization in Cross-National Perspective: An Analysis of Rates of Theft, Violence and Vandalism across 27
Countries', (2004) / European Journal of Cnminology /, 89-109.
177

M.  Bachrach, 'The Protection and Rights of Victims under International Criminal  Law', (2000) 34 /nt 7 L.  /,
7-20.
178 Fattah, 'Victimology', at 21.
179 Reliance on national legislations in assessing victims of crimes is clearly stated  in para.  1  of the Declaration
of Basic Principles of Justice for Victims of Crime and Abuse of Power. GA Res. 40/34,96* plen. mtg.. UN
Doc. A/RES/40/34,29 November 1985 (hereinafter, UN Victims' Rights Declaration).
180

See para. 18 of the UN Victims' Rights Declaration.
181

See Lamborn, 'The United Nations Declaration', at 59-95; Elias, 'Paradigms and Paradoxes', at 24.
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'gross' violations of international human rights law and 'serious' violations of international
humanitarian law, without bridging a link between this new formulation and the concept of
'abuse of power' in the said declaration. In either case, victims of natural disasters and182

mass victimization have traditionally not been the focus of the dominant, crime-oriented
victimological assessment of victimhood as they were left within the realm of
humanitarianism. Using social sciences' empirical quantification methods, victimology

183

ambitiously aims at scientifically analysing victimization, in order to formulate varied forms
of redress and assistance mechanisms meant to empower victims in coping with their
misfortune. Despite the prevailing ambiguities and shortcomings therein, the recent184

development of binding and non-binding international instruments providing recognizing
rights of victims of particular crimes or human rights violations testifies to the rising interest
over the place of victims in society. Challenges attached to working out a generally agreed
upon definition of 'victims' are relatively trivial, compared to the importance of the
developing a framework dedicated thereto. In spite of the aforementioned apparent

185

backtracking from the broad formulation over victimization through 'abuse of power' in
subsequent instruments, the fact remains that there are instruments, supported by theory that
still cover individual and collective forms of victimization through criminal acts and/or abuse
of power.186 This being the case, one may argue that (claimant) indigenous people(s) have
been, and in many places still are, subject to individual and collective victimization. 187

Nevertheless,  in the light of the central focus  of the present analysis  on the contested nature
of indigenousness in Africa, it will not elaborate on victimization of (claimant) indigenous

182 The Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of international Human Rights Law and Serious Violations of International Humanitarian Law, GA
Res. 60/147,60th Sess., UN Doc. A/RES/60/147,21 March 2006 (basic principles and guidelines).
183 United Nations Office for Drug Control and Crime Prevention (UNODCCP), Handbook on Justice for
Victims  on  the   Use  and  Application  of the  Declaration  of Basic  Principles  of Justice  for  Victims  of Crime  and
Abuse Of Power (New York Centre for International Crime Prevention,  1999),  at  3  and 99; Lamborn.  'The
United Nations Declaration; at  17 et seq, Van Dijk, 7ntroducing Victimology', at 2 et seq. However, relatively
recent dynamics have progressively taken an increased interest in redress for victims of mass victimization as in,
among many other sources: Statute of the International Criminal Court (adopted in Rome on 17 July 1998,
PCNICC/1999/INF/3) - mainly Art. 68; K. De Feyter et al. (eds), Out Ofthe Ashes: Reparationfor Fictims qf
Gross and Systematic Human Rights Violations Ontersentia, 2005), C. Ferstman et al. (eds.), Reparations for
Fictims ofGenocide and Crimes against Humanity (Martinus Nijhoff, 2009); D. Boyle, 'The Rights of Victims:
Participation, Representation, Protection, Reparation', (2006) 4 Journal of international Criminal Justice, 307-
313.
184 Meier and Miethe, 'Understanding Theories', at 459 et seq.
185 The major international instruments and standards on victims' rights include: UN Victims' Rights
Declaration; Basic Principles and Guidelines;  Rule 85 of the International Criminal Court Rules of Procedure
and Evidence (elaborating on  Art.  68  of the Statute of the International Criminal Court) (hereinafter, ICC-RPE -
PCNICC/2000/1/Add. 1).
/6 The UN Victims' Rights Declaration, defines victims of crimes as persons who: individually or collectively,
have suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial
impairment oftheir fundamental rights, through acts or omissions that are in violation of criminal laws operative
within Member States, including those laws proscribing criminal abuse of power' , (para. 1); while victims of
abuse of power are construed as: 'persons who, individually or collectively, have suffered harm, including
physical or mental injury, emotional suffering, economic loss or substantial impairment of their fundamental
rights, through acts or omissions that do not yet constitute violations of national criminal laws but of
internationally recognized norms relating to human rights' , (para. 18). Furthermore, Rule 85 of ICC-RPE
provides that:  '(a) "Victims" means natural persons who have suffered harm as a result of the commission of
any crime within the jurisdiction of the Court; (b) Victims may include organizations or institutions that  have
sustained direct harm to any of their property which is dedicated to religion, education, art or science or
charitable purposes, and to their historic monuments, hospitals and other places and objects for humanitarian
purposes'. Deptending on interpretations, 'organizations or institutions' can be construed to include indigenous

 )copies' collectivities.See more generally Gilbert, /ndigenous Peop/es.
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peoples in Africa.'88 Instead, subsequent analyses focus on human security, arguing that the
idea might play a role in consolidating legal protection of vulnerable groups that include, but
are not limited to, (claimant) indigenous peoples in Africa.

Overall, victimology and human security constitute additional theoretical frameworks in
furthering indigenous peoples' individual, and mostly, collective or group rights since any
comprehensive protection needs to take into consideration special attributes of the
beneficiaries. Both frameworks embody the potential of accommodating the collective
dimension of indigenous peoples' claims, despite the subsisting practical operationalization
challenges requiring a departure from established individual-centric legal and empirical
techniques. For purposes of the present section, it is important to postulate that both
victimology and human security and their relative accommodation of collectives, are far from
guaranteed, in a context dominated by liberal individual-centric precepts.

2.4.3. Indigenousness and the 6Individual versus Group Rights' Debate

The  development of international human rights law under the aegis  of the United Nations  has
been hailed as constituting one of the most significant revolutions of the 208 century. 189 From
its post-Second World War inception and development, the human rights movement has been
characterised by its universal aspirations. The universality of human rights was formally
endorsed   with the adoption   of  the 1948 Universal   Declaration of Human Rights.   It   was
affirmed, in an era in which more than half of the countries constituting the current world
community of states could not participate in deliberations as they were still under colonial
domination. In the post-colonial world order, positivistic arguments and techniques190

underlying current international legal theory and practice interpret the formal adherence by
the overwhelming majority of states to the major human rights instruments as a manifestation
of their universality.191 As highlighted above, the adopted rights were predominantly
individualistic in nature. Enforceability of civil and political rights took precedence over
economic, social and cultural rights. Rights listed in the former category were ascribed the
'fundamental' or 'non-derogable' attributes. The more elaborate development of 'group',192

188 This was examined in a separate publication: Ndahinda, 'Victimization of African Indigenous Peoples', 1-23.
189 As famously put by L. Henkin, 77ie Age qfRights (Columbia University Press, 1990), at ix, cited in Mutua,
'The Ideology', at 627-628.
190 On relatively recent critics and challenges to the universality of the human rights corpus based thereon, see
M. Mutua, 'Savages', 201-245; M. Mutua, 'The Ideology', 589-657; W. H. Meyer, 'Towards a Global Culture:
Human Rights, Group Rights and Cultural Relativism', (1995-1996)  3  Int 7 J. Group Rts., 169-195.  It  was
suggested that if the Universal Declaration - which somehow constitutes the primary documentary source of
current human rights corpus - was adopted in a later period of time, it might have had a different shape and
content. On this idea, see K. Vander Wal, 'Collective Human Rights: A Western View', in J. Betting et al.
(eds.), Human Rights in a Pluralist World.· Individuals and Collectivities (Meckler,  1990), at 83-98.
191   On  the  role of positivist thinking in shaping the current  international legal order, see Anghie, ' Finding  the
Peripheries',   1-80;  on  a  very  critical  analysis of positivistic considerations in justi fying universality of human
rights, see Mutua, 'The Ideology; at 607 et seq
192 On critical thoughts on universality and relativism in human rights, see J. Donnelly, 'Cultural Relativism and
Universal Human Rights',  (1984)  6 Hum.  Rts. Q., 400419; K. Teraya, 'Emerging Hierarchy in International
Human rights and Beyond:  From the Perspective of Non-Derogable Rights', (2001)  12 04 5, 917-941; T.
Meron, 'On a Hierarchy of International Human Rights', (1986) 80 Am. J. /nt'/ L.,  1-23; M. Goodhart, 'Origins
and Universality  in the Human Rights Debates: Cultural Essentialism and the Challenge of Globalization',
(2003) 25 Hum.  Rts.  Q., 95 1 -964; S. Leckie, 'Another Step towards Indivisibility: Identifying the Key Features
of Violations of Economic, Social and Cultural Rights', (1998) 20 Hum. Rts. Q, 81-124; T. E. Higgins,
'Regarding Rights: An Essay Honoring the Fiftieth Anniversary of the Universal Declaration of Human Rights
Introduction: Locating Culture, Identity, and Human Rights', (1998-1999) 30 Colum. Hum. Rts. L. Rev., 225-
247; T. M. Franck, 'Are Human Rights Universal', (2001) 80 Foreign A#, 191-204.
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'community' or 'collective' rights - depending on positivistic meanings attached to the
differentiation - is presented as having emerged in a third phase, after the latter two
categories.193 This justifies the now traditional but still questioned and ambiguous division of
human rights into three generations. Legalistic and philosophical debates over the194

emergence, formulation, content and implementation of group rights and their linkage to
relativistic considerations have dominated human rights discourses since the early 1970s. 195

While currently losing momentum in an increasingly globalizing world - which, at least
formally, adheres to multiculturalism - these debates are far from settled. From the outset, the
importance of the perceived relativist/communitarian school in human rights has been
sidelined by the prevailing conception of human rights as 'rights of individuals held
principally against society   and the state...even   in most contemporary group oriented
societies':96 Much discussions focus on the determination of the beneficiaries of
collective/group rights and the bearers of obligations (state parties or international solidarity
as an obligation rather than a moral commitment). They also insist on judicial challenges

197

including locus standi before adjudicatory bodies and 'justiciability' of collective/group
rights not only nationally but also before international bodies, even where substantive norms
exist. 198 Hence, despite some apparent normative advances   in the formulation of collective
and group rights (mostly through so-called soft law instruments), the long road towards their
generalized endorsement and implementation is far from being fully paved. This suggestion
derives from an observation of the contemporary context whereby claims for protection of

193 This should be nuanced in the light of the fact that the right to self-determination - which is central to third
generation rights - is already codified in the ICCPR and International Covenant on Economic, Social and
Cultural Rights (ICESCR). On these and related notions including 'peoples' rights' or 'solidarity rights' and
correlated ambiguities, see M. E. Salomon and A. Sengupta, The Right to Development: Obligations ofStates
and the Rights OfMinorities and /ndigenous Peop/es (Minority Rights Group International, 2003),
http://www.minorityrights.org/admin/Download/pdf/IP_RTD_SalomonSengupta.pdf (visited on 28 November
2006), at 9-13; Alston, Peoples' Rights', at 259-293. Even if the present study is aware of positivistic
considerations attached to terminological differentiation, it sometimes uses these terms interchangeably, except
in those instances where one ofthem is more appropriate.
194 The conceptualization of generations of rights is often attributed to K. Vasali 'Pour une Troisi8me
Gentration des Droits de l'Homme', in C. Swinarski, Studies and Essays on /nternationa/ Humanitarian Law
and Red Cross Principles in Honour Of Pictet (Martinus Nijhoff, 1984), quoted in J. Donnelly, 'Human Rights
and Group rights: (1989) 13 Bull. Aust/. Soc. Leg. Phil., 6-29, at 7, and S. Marks, 'Emerging Human Rights: A
New Generation for the 198Os?', (1980-1981) 33 Rutgers  L. Rev., 435-452. The category is said to encompass
traditional solidarity rights (right to development, peace, healthy environment, etc.) and other collective or
Froup rights some of which (such as self-determination) were integral part ofthe initial  'bill of human rights'.
'95 Literature at)ounds on the emergence of the so-called 'third-generation' rights with the correlated questioning
of the individual-centric dominant discourses in human rights and challenges to collective and group rights.  For
an overview of relevant debates thereon, see K. Vasak and P. Alston (eds.), The International Dimensions Of
Human Rights (Greenwood Press, 1982), Berting et a/. (eds.), Human Rights; W. Kymlicka, Libera/ism,
Community. and Culture (Oxford University Press, 1989).
196 Donnelly, 'Human Rights', at 6. J. Donnely, 'Third Generation Rights', in Brolmann et at. (eds.), Peoples
and Minorities, at 119-150.
197

Donnelly, 'Third Generation', at 123 et seq.; J. H. Burgers, 'The Functions of Human Rights as Individual
and Collective Rights', in Berting et a/. (eds.), Human Rights, at 69.
198 On the problematic of locus standi and 'justiciability' of some collective rights, see Donders, Towards a
Right, at 65-105. For some cases before the HRC thereon, see ChiefBernard Ominayak ofthe Lubicon Lake
Band v. Canada, para. 32.1, whereby the  HRC  held that the right to self-determination under Art.  1  of the  ICC
cannot be claimed by groups through the individual complaint procedure instituted in additional protocol 1 to
the ICCPR. See also HRC, General Comment No. 23, adopted under Art. 40(4) 1CCPR, UN Doc.
CCPR/C/21/Rev. 1/Add.5 (1994), para. 3.1, whereby the court held that: 'Self-determination is not a right
cognizable under the Optional Protocol'. On contrary views, mainly pertaining to the African context, see J. C.
Nwobike, 'The African Commission on Human and Peoples' Rights and the Demystification of Second and
Third Generation Rights under the African Charter: Social and Economic Rights Action Center (SERAC) and
the Center for Economic and Social Rights (CESR) V. Nigeria', (2005) 1 Afk J Legal Stud., 129-146.
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culturally and institutionally different societies struggling for recognition of their collective
and/or group rights are contemporaneous to a dynamic of globalization that insists on the
'sameness'  re

Against this backdrop of unremitting normative ambiguities and disputed nature of certain
rights - mostly collective/group rights some of which are formally endorsed in legal
instruments - the affirmation of the indivisibility, interconnectedness and interdependence of
universal human rights appears to be an ideal yet to be realised and whose contours need to
be further elaborated. Subsequent analyses try to examine in substance the nature of claimed
collective rights and how far they are likely to be implemented in the African context, taking
into consideration the unsettled nature of these debates in international legal theory and
practice.

2.5. Concluding Remarks

The present chapter ambitiously attempted, even though succinctly, to place the emergence of
global indigenous claims in the wide context of their historical and conceptual formulation.
Premised on the idea that the historical contexts under which the indigenous attribute was
used is material in examining contemporary indigenous claims and the attitudes of the
various actors involved, the present chapter tried to identify three somehow different - even
though closely linked - historical constructions of indigenousness. It was argued that the
relatively recent extension of the global indigenous movement beyond the boundaries of its
birth was not accompanied by clear conceptualization of the applicability of the concept in
different landscapes. Existing terminological ambiguities and confusions over indigenousness
are grounded on the differing semantic and contextual uses of the 'indigenous' or 'native'
attributes. The Berlin  Act  on the partition  of A frica,  the 1LO Conventions   107  and   169,  the
Martinez Cobo reports, UN bodies and Special Rapporteurs since Erica-Irene Daes, are some
of the illustrations of the contextually differing constructions of indigenousness. It results
from these instruments that from the time of Berlin Conference throughout the colonial era,
all Africans were referred to as indigenous in opposition to European settlers. The Martinez
Cobo studies and formulations of definitions within the first three decades following the
decolonization of most of Africa did not cover a continent that, according to early
conceptions, had passed under 'indigenous' rule. Subsequent conceptions of indigenous
peoples coinciding with the internationalization of the indigenous movement through
involvement of many international bodies including the UN 'relativized' the linkage of
indigenousness to colonization. The linkage to colonization was progressively abandoned as
one of the most determinant yardsticks of indigenousness in favour of situational
characteristics of marginalized and dispossessed groups.

The chapter further underscored the environment in which indigenous claims are expressed.
They have correlations with other developments challenging the previously prevailing
perception of nation-states as homogeneous and mono-cultural entities. While most of these
concepts remain underdeveloped (at least in their application to Africa) and do not
necessarily translate into legal protection, multiculturalism/pluralism, minority rights, human
security and victims' rights are all concepts or frameworks somehow challenging the
prominence of states as the central referents in determining the rights of individuals and other
non-state collectivities. In the international legal framework, minority rights protection differs

199 M. Goodhart, 'Origins and Universality', 951-964; R. E., Howard, 'Human Rights and the Culture Wars -
Globalization and the Universality of Human Rights', ( 1997-1998) 33 int'l J., 94-112.
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from indigenous peoples' rights. Nonetheless, the chapter discussed the complex and
crosscutting nature of both concepts and legal protections. The resonance of this complexity
in the African context is further explored in subsequent developments.  Part of the jargons  of
political scientists or philosophers than legal concepts, multiculturalism and pluralism ideals
are nonetheless linked to the multifaceted aspirations of ethno-cultural communities, some of
which embrace a quest for minority or indigenous legal protections. Similarly, 'victims'
rights' and 'human security' are emerging concepts equally focused on providing security
and redress to individuals and groups beyond the existing state-centric paradigms. While the
limited scope of the study does not allow for extensive and in-depth analysis of the
correlation between each of these concepts and indigenousness  in A frica,  some of them  such
as minority rights protection and human security are developed in the following chapters.
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3. CONTEXTUAL APPLICATION OF
INDIGENOUSNESS IN AFRICA

3.1. Introduction
In the previous analysis, indigenousness was discussed in more general terms, the emphasis
being put on historical evolution of the concept and related claims. The rise of indigenous
identity was further reflected upon against the background of, and in contrast with, other
related notions advocating societal pluralism or multiculturalism. The resonance of
indigenousness and, to some extent, of correlated notions in the African setting was but
incidentally touched upon. The present examination seeks to complement the former with a
still theoretical insight into the highly complex identity debate in Africa. Mindful of the
previously highlighted varying conception of indigenousness in retrospect, the starting point
is an inquiry into the historical roots of indigenous claims in Africa. Subsequently, the
analysis elaborates on general features and characteristics of groups claiming indigenousness
in Africa before coming back  to the highly contested foundation of their exclusive indigenous
claims. These claims are examined in light of the multiethnic dimension of most African
countries and national constitutional orders of a number of African countries.

The primary objective of the chapter is to reflect on the tragic reality faced by A frican groups
claiming indigenousness, while keeping in sight national and even regional contexts in which
claims are formulated. Coupling of the two issues serves the purpose of balancing the
imperatives of providing for special protection of marginalized groups on the one hand and
the - often state-branded - need for bridging national identity and stability in the relatively
young African countries. Owing to the large number of groups claiming indigenousness in
nearly half of African states, it is practically not feasible for a limited study like this to
thoroughly cover each and every group. The chapter elaborates on general characteristics and,
where possible, invoke some national contexts or the particular situation of certain groups.

3.2.   The Rise of Indigenous Claims and Activism in Africa

Indigenousness as a concept applicable to specific groups in Africa is a relatively recent
phenomenon. Analyzed under a broader perspective, it is connected to the rise of the 'global
civil society'  in the aftermath  of the Second World War.' There  is no doubt that at the  time  of
the 1884-1885 Berlin conference culminating    into   the   'scramble for Africa' between
European imperial powers, and later, within the framework of the Covenant of the League of
Nations, all natives of colonized territories were referred to as 'indigenous' in contrast to
colonial settlers.2 Until African independences, the concept was still perceived as generally
applicable to all descendants of pre-colonial Africa. This fact might be deduced from
ratifications  of ILO Convention 107 whereby,  out  of 27 initial ratifications (9 Latin American
ratifying states later denounced the Convention following the adoption of Convention   169  in
1989)3, six are from African countries, three of which have no groups involved in current

1 E. Hutchful, 'The Civil Society Debate in Africa', (1995-1996) 5/ Int'I J., 54-77; M. H. Kaldor, 'The Ideas of

1989: The Origins of the Concept of Global Civil Society', ( 1999) 9 Transnat'i L.  & Contemp. Probs., 475-488.
2 See Art.  2(VI) of the General Act of the Berlin Conference. On terminological  uses of 'scramble for Africa',
see among others,  M. E. Chamberlain, Scramble for Africa  (2nd ed.,  Longman.  1999),  and T. Pakenham,   The
Scramble for  Africa:  White  Man's  Conquest of the  Dark  Continent from  1876  to  1912  (Random House, 1991).
   ILO  Convention  No. 107, ratifications, http://www.ilo.org/ilolex/english/convdispl.htm (visited  on  24  July
2007).
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indigenous activism.4 International legal scholarship and practice still considered this to be
the case until the beginning of the 1970s.  This is clear  in the reference  to ' indigenous'  in  the
1915 IC] advisory opinion Concerning Certain Questions Relating to Western Sahara: In
essence, the decolonization process was presented as having resulted into a transfer of
territorial sovereignty from settlers to indigenous populations.6 Henceforth, the present
inquiry into indigenousness in Africa as a source of identity is grounded not on these early
perceptions but on dynamics postdating African independences from colonial rule. It remains
complex to trace, with certainty, the genesis of recourse to the exclusively construed
indigenous identity by particular African identities. The present section posits, in more
general terms, that the said claims are intrinsically linked to the rise of the global indigenous
movement during the last three decades of the twentieth century under the aegis  of the United
Nations and through international activism.7

While some forms of affirmation of indigenousness might be traced back to earlier years, the
proliferation of indigenous claims across Africa remains inseparable with the
internationalization of indigenous activism through international institutional involvement in
endeavours aimed at alleviating the ordeals faced by the world's (claimant) indigenous
peoples.8 Most revealing is the fact that the literature covering the deplorable conditions of
current claimant groups until  the  late  1980s and  even in early 1990s still cautiously portrayed
them, not much as indigenous peoples under the then prevailing conceptual construction, but
as marginalized (tribal) groups, threatened with extinction.' In his pioneering Reportkom the
»ntier, Burger dedicated a chapter to Africa." He considered the situations   'not   of  the
indigenous inhabitants as such, but of certain national minorities whose relatively
independent and self-reliant way of life is threatened  ...'.11

Insistence on post-independence dynamics in the present analysis are not tantamount to a
minimization or disregard of - in some settings - pre-colonial or colonial roots of current
indigenous claims in Africa. The present inquiry  into the problematique of applicability of
indigenousness to Africa remains mindful of existing historical  and anthropological theories
tracing 'spiritual and cultural' roots of marginality of claimant African 'aboriginals'  in pre-

4 Angola, Egypt, Tunisia, Ghang Guinea-Bissau and Malawi are party to ILO Convention No.  107 as of July
2007. As of the same date, the latter three states have no listed groups actively involved or enlisted in the
indigenous rights movement.
5 Western Sahara, Advisory Opinion  of 16 October   1975,   ICJ   Rep.   1975, 12, where reference  is  made  to
consultation of 'indigenous population' for purposes of assessing whether the decolonization process is in
conformity with the Declaration on the Granting of Independence to Colonial Countries and Peoples, GA Res.
1514 (XV) of 14 December 1960 (see paras. 48 and 62, paras. 3-4 of the Opinion).
6 As Kingsbury rightly noted in reference to the term 'indigenous peoples':  -[i]n the era of decolonization, the
term was regularly used by Afro-Asian state governments and colonial governments to refer to the non-
European majority populations of European colonies in Asia and Africa; the international indigenous peoples'
movement draws, in part, on the discourses and legal principles (especially self-determination) given currency
by the Afro-Asian decolonization movement', (Kingsbury, 'Indigenous Peoples', at 426).
7 This position is developed by B. Maiguashca, The Role Of/deas in a Changing World· The /nternational
/ndigenous Movement 1975-1990 (Occasional Paper, York University, Centre for Research on Latin America
and the Caribbean, June 1994), http://www.yorku.ca/cerlac/documents/Maiguaschca.pdf (visited on 5 February
2007); Niezen, The Origin of Indigenism, at 1-18, Kenrick and Lewis, 'Indigenous Peoples; at 5.
8 Niezen, The Origin ofindigenism, at  1-28.
9 See, e.g., Burger, Report#om the Frontier, at 162-176; C. M. Bralmann and M. Y. A. Zieck., 'Indigenous
Peoples', in Brdlmann  et a/. (eds.), Peop/es and Minorities,  at  187  et  seq.  (note   1  acknowledges the limited
inclusion of Africa).
10 Burger, Report#om the Fromier, at 162 et seq.
" Ibid., at /62.
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colonial African societies. 12 Notwithstanding these considerations, the complexity and
persistent interrogations over pre-colonial African history, the dynamics of conquests and
migrations on the continent throughout centuries and the porous nature of group identification
and affiliation, argue in favour of a more cautious approach in asserting exclusive
aboriginality of particular groups on specifically defined territories before the colonial era. 13

In either case, it would be a challenging enterprise to engage in any coherent construction of
indigenousness in Africa prior  to the 1884-1885 Berlin con ference  seen as having  laid  the
foundations o f the indigenous-settler dichotomy.

I4

Hence, while the two issues are certainly interlinked, the nature of indigenous peoples'
claims  in A frica calls  for a differentiation between sources ofmarginality  of some groups and
the genesis of their claims for special protection as indigenous peoples. The distinction serves
the practical purpose of underscoring the relatively recent recourse to indigenousness as a
source of identity in Africa, while stressing the various, deep-rooted historical, political,
socio-economic and cultural factors underpinning marginality of some groups.  It also stresses
the linkage of such marginality to the process of formation of 'modern' African states. 15

Different reasons are put forward as explaining the marginality of some groups in post
independent Africa and their consecutive resort to indigenous claims. 16 As the ACHPR and
IWGIA report summarizes it: '[d]ispossession of land and natural resources is a major human
rights problem for indigenous peoples. They have in so many cases been pushed out of their
traditional areas to give way for the economic interests of other more dominant groups and
large-scale development initiatives that tend to destroy their lives and cultures rather than
improve their situation'. 17

The report specifically mentions the establishment of national parks and conservation areas,
concessions to investors in mining, logging, plantations, oil exploration and exploitation, dam
constructions, development policies as well as the expansion in areas for agricultural
production as bein  the major sources of current problems faced by claimant African
indigenous groups.1  Marginality and dispossession of particular African grougs is often
described in terms of their ruthless victimization by 'dominant' groups or 'elites'. In reality,
the above description of sources of marginality and dispossession mirrors the common
grievances expressed by most indigenous groups elsewhere and, as such, constitute a

 2 On the use of 'spiritual and cultural roots' and long history of marginality of indigenous societies, see  K. S.
Coates,  A Global History Of /ndigenous Peoples: Struggle and Survival (Palgrave Macmillan,  2004), at 42  et
seq.; see also Panter-Brick et al (eds.), Hunter-Gatherers, at 292 et seq.
13

Bowen, 'Should  we  Have',  at   13  et  seq.  On a critical analysis  of the perceived 'obsolete  anthropological
notions and... romantic and false ethnographic vision' upon which the current indigenous activist is premised,
see Kuper, 'The Return of the Native', at 395.
I4 The Berlin Conference as a starting point in the conceptualization of indigenousness is suggested by Special
Rapporteur Daes, UN Doc. E/CN.4/Sub.2/AC.4/1996/2, para.  i t.
15 On the linkage between marginalization and the formation of modern African states, see Ngugi, 'The
Decolonization-Modernization Interface', 297-351; Igoe, 'Becoming Indigenous', 399-420.
I6 According to N. Crawhall, 'The Rise of Indigenous Peoples Civil Society in Africa: 1994-2004', IWG/,4,
Indigenous A airs 3/04, at 42, indigenous claims in Africa are related to a coalescence of, among others, the
following factors: 1) political and economic marginalization rooted in colonialism; 2) ethnic discrimination
linked to competing economic systems; 3) the pallicularities of culture, identity, economy and territoriality, that
link hunting and herding peoples to their environments; 4) some indigenous peoples, such as the San and Pygmy
peoples are physically distinctive, which makes them subject to specific forms of prejudice and abuse.
17 ACHPR and IWGIA.  Report  on  Indigenous  Populations/Communities, at 20.
" Ibid., at 22-33.
19 In this respect, see the constantly updated account of challenges faced by indigenous peoples worldwide in
IWGIA, The Indigenous World (1999-2000,2000-2001,2001-2002,2002-2003,2004,2005,2006,2007,2008,
2009 Reports), http://www.iwgia.org/sw6419.asp, (last visited 3 September 2007).
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common denominator justifying the current focus and reliance on 'situational' characteristics
of the world's indigenous peoples at the expense of terminological and semantic coherence.20

Without extensively elaborating on an account of historical and socio-anthropological roots
of marginalization of particular claimant African indigenous groups, the present examination
explores the timely process under which the said groups came to endorse indigenousness in
claiming their rights.

In spite of being  left out of initial insights  into the global indigenous question by UN Special
Rapporteur Martinez Cobo who urged the UNWGIP to initiate studies on indigenousness in
Africa,21 claimant groups did not wait for the fulfilment of this recommendation. They rather
succeeded in forcing their way into the existing and subsequently created international fora
dealing with indigenous issues, despite subsisting definitional challenges.22 In this respect,
the creation of global networks and participation in international fora served as a first stamp
in the multileveled process of recognition of the newly endorsed indigenous identity.23 In
their campaign for recognition, claimant groups became aware of the fact that their
indigenous identity is not 'a simple reflection of timeless values and practices;  it is based in
large measure on a compendium of cultural facts and artifacts intended for consumption
within dominant national society and an international audience'.24 Thus, unlike in countries
and regions where indigenous activism and struggle for recognition of certain rights started at
domestic level before being transposed to the international scene - like in the Americas and
Australasia25 - nearly all claimant African indigenous groups first secured international
recognition before asserting their indigenous position domestically. 26 Through its direct
support to claimant groups, the United Nations played a pivotal role in this process of
'universalization' of indigenousness.27 Internationalization strengthened indigenous (self-)
organization including in the cradles of the movement - through mutual sw,port, appeal to
international solidarity and recourse to the politics of'naming and shaming .

a

Consequently,

20 Ibid.; see also Niezen, The Origim of indigenism, at 20-23.
2I Martinez Cobo, E/CN.4/Sub.2/1986/7/Add.4, paras. 19-20 and 302. Quoting from the report: 'The Special
Rapporteur recommends the careful consideration of the idea that a separate study dealing with the indigenous
populations in African countries or regions be undertaken. This study should be more streamlined than the one
now before the Sub-Commission but it should still be based on accurate and verified material to be determined
by the Sub-Commission in the light of information gathered to that end from its Members, particularly those
from   A frican countries,  and  on such other reliable sources  as   may be deemed appropriate   for the purpose'   ,

(para. 302). Para. 303 added: 'The Special Rapporteur is confident that any other omissions and gaps in the

present study will in course be corrected by the Working Group on indigenous Populations, which will also
extend its action to cover those groups in Africa which may be identified as falling within its mandate'.
22 See S. Saugestad, 'Contested Images: 'First Peoples' or 'Marginalized Minorities' in Africa?', in A. Barnard
and  J.  Kenrick  leds.j,  Africa's  Indigenous   Peoples:   'First  Peoples'  or  'Marginalized  Minorities?:  (Centre  for
African Studies, University of Edinburgh, 2001 ), at 299-322.
23 On how participation in international fora contributed to the emergence and consolidation of indigenous
activism in Africa, see Niezen, The Origins ofindigenism, at 40-93; Oguamanam, 'Indigenous Peoples', at 386.
M. Lawlor, 'Indigenous 1nternationalism: Native Rights and the UN', (2003) / Comparative American Studies
3,351-369.
24

Niezen, The Origins of/ndigenism, at 191.
25 For an account of the emergence of indigenous claims in the Americas and Australasia, see Anaya
Indigenous Peoples, at  15 et seq.
26 Oguamanam, 'Indigenous Peoples'. at 386; B. K. R. Burman, 'Indigenous and Tribal Peoples in World
System Perspective', (2003) 1 Stud. Tribes Tribals 1, 7-27, at 10.
27 Alfonso Martinez, UN Doc. E/CN.4/Sub.2/1995/27, para. 121 where the Special Rapporteur mentions
payment by the UN of travel cost of representatives of claimant groups to attend international gatherings of
relevance to indigenous issues.
28 On reference thereon, see Niezen, The Origins of indigenism, at 22 et seq. On these techniques of
mobilizat\on. see M. E. Salomon,  Economic,  Social and Cultural  Rights:  A Guide for  Minorities  and indigenous
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participation of African representatives in international meetings, networks and bodies
dedicated to indigenous peoples' issues signalled the genesis of exclusive appropriation by
specific groups of an identity previously conceived as shared by all pre-colonial inhabitants
o f African countries.29

This being the case, the application of indigenousness as a source of identity in Africa
appears to be artificially constructed, paradoxically reflecting the equally artificial process of
state formation on the continent. It certainly reflects a philosophical shift in nation-building
strategies and societal models where the previously dominant unitary, homogenous or
homogenizing imagery of a national polity as instituted under colonial and immediate post-
colonial eras is traded for a more accommodating, pluralistic and 'unity in diversity'
perception of state and state structures.30 As an author rightly remarked, the 'indigenous
movement in Africa is a challenge to the ready assumption that the post-colonial state is
sacrosanct'.31

The relevance of ILO involvement in the field of indigenous peoples in the African context is
examined subsequently.32 The dynamics towards the establishment of an international
movement advocating indigenous peoples' protection were, arguably, initiated in 1960s  and
1970s with the organization of international conferences, creation of international
organizations dedicated to this cause and the subsequent establishment of the UNWGIP.33
The  creation of indigenous peoples organizations  in  the  US and Canada  in   1974  and   197534

and their lobbying before the UN and affiliated bodies are seen as the first steps towards the
internationalization of the indigenous movement. As rightly acknowledged, the
'establishment of the working group in  1982  was a result of the work of indigenous lobbyists
from the United States, staff support from the United Nations  . . . and initiatives and support
from Northern European states  ...'.35

However, the created UNWGIP had to wait until 1989 to register the first formal
participation of a representative of a community claiming indigenousness from the African
continent.36 In this first appearance, Moringe Parkipuny underscored the solemnity of the
event by choosing to speak, not only on behalf of his Tanzanian Maasai community he was
representing, but rather on behalf of all 'indigenous peoples' from the continent.37 In

Peoples (Minority Rights Group International), http://www.minorityrights.org/admin/Download/Pdf/MRG-
ECOSOC.pdf (visited on 12 February 2007), at 4.
29 Accordingly, the complexity and resulting paradox is subsumed in the revealing phrase: 'not all peoples
indigenous to Africa are "indigenous peoples"', (See Barnard and Kenrick (eds.), Africa 's /ndigenous Peoples,
at vii).
30 The shift is well highlighted in K. K. Prah, Afh'ca Wars and Ethnic Conflicts-Rebuilding Failed States
(Background Paper for the 2004 UNDP Human Development Report, 2004/10), at 6-24; UNDP, Human
Development Report 2004, at 47-72. See also Tully, Strange Multiplicity, at 1  et seq.
M Ngugi, 'The Decolonization-Modernization Interface', at 327.
32 For some literature on ILO Convention No.  107, see R. L. Barsh, 'Revision of ILO Convention No.  107',
(\987') 8 1  Am. J.  Int'l L., 756-762; Swepston, 'A new Step in International Law', at 677-714.
33 D. Sanders,  Indigenous Peoples at the United Nations', (1995)  /9 SIM Specia/, 93-115;  See also Niezen,  The
Origins ofIndigenism, at 40-50.; B. Maiguashca,  'The role of Ideas', at 22-33.
34

D. Sanders,  'The UN Working Group on Indigenous Populations', ( 1989) 11 Hum. Rts.  Q., 406-433, at 414.
35 Ibid., at 415.
36 See M. Parkipuny, 'The Human Rights'; A. Muehleback, ...Making Place" at the United Nations: Indigenous

Cultural Politics at the U.N Working Group on Indigenous Populations', (2001) 16 Current Anthropology 3,
415448, at 420.
37 Ibid. This is illustrated throughout his speech but more powerfully in his introductory remarks: 'I convey from
Africa the message of unity and resolute determination to consolidate the strive for our common course'.
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expressing his appreciation for this 'historic' opportunity and while acknowledging identity
challenges within African states, he could only but 'look forward to the future when more
delegates from Africa will be able to make use of this valuable forum'.38 The open door
policy of the UNWGiP and other international bodies affiliated with the UN, served as a
catalyst for the formulation of indigenous claims by some African groups living the reality, or
nurturing sentiments of marginalization.39 As a result of international indigenous activism,
new associations came to light while others predating these new dynamics endorsed the
global indigenous language and flag in championing the rights of their members perceived as
sharing the same situational characteristics with participants in the movement from other
parts of the world.40 One long-time observer of the process rightly observed that 'framing
their demands in terms of their rights as "indigenous" people provided a unique opportunity
to challenge disparaging stereotypes, forge a collective identity, and mobilise disparate and
often dispirited groups'.41

In fact, some have suggested that indigenous activists from other regions and, more
importantly, the work of NGOs dedicated to this cause, were instrumental in forging,
stimulating and/or organizing indigenous activism on the African continent.42 Sanders makes
reference to a visit by George Manuel, head of the National Indian Brotherhood of Canada to
Tanzania in early   1970  as  part of steering up indigenous activism.43  The  fact that Tanzanian
claimant groups were, subsequently, the first from the continent to send representatives in
Geneva to attend a session of the UNWGW cannot be accounted for as merely an unrelated
occurrence but rather as an expression of a successful domestication of global dynamics,
using varied networking channels. As plainly acknowledged by IWGIA - the oldest and,
arguably, the most active international non-indigenous organization advocating for
indigenous rights - its mission is 'to report, convey information, facilitate indigenous self-
organization, and through lobbying and other activities to put pressure on states to accept
self-determination for indigenous peoples'.44  As  far as Africa is concerned, the organization
acknowledges that 'indigenous peoples' as a concept 'has political implications and
overtones on many levels and therefore its use should be debated in a forum including the
peoples who might benefit from it as well as risk being victimized by it'.45 Generally,
indigenous rights activism in Africa has been far from following this recommendation.

38 Ibid.
39 As acknowledged by a vocal advocate of indigenous rights, 'Through its policy of open participation in its
annual sessions ... the working group has become an important platform for the dissemination of information
and exchange of views among indigenous peoples, governments, non-governmental organizations and others',
CAnaya, Indigenous  Peoples, at 63)

On the transformation of local NGOs into fora advocating 'indigenous peoples' rights in coalescence with
indigenous peoples' organizations around the world, see Igoe, 'Becoming Indigenous', 400 et seq.; J. Igoe,
*Scaling up Civil Society: Donor Money, NGOs and the Pastor·alist Land Rights Movement in Tanzania', (2003)
34 Development and Change 5, 863-885, G. A. Kouevi, 'La Problamatique Autochtone en Afrique', in F.
Houtart (dir.), L 'avenir, at 184-186.
41 D. L. Hodgson, 'Precarious Alliances: The Cultural Politics and Structural Predicaments ofthe Indigenous
Rights Movement in Tanzania', (2002) 104 American Anthropologist 4, 1086-1097, at 1088.
42 Igoe, *Becoming Indigenous', at 407. The author specifically refers to the mission statement ofthe Denmark
based IWGIA aimed at 'stimulating indigenous self-organization'. On this, see IWGIA, Indigenous A#airs, 3
/98, at 4, http://www. iwgia.org/graphics/Synkron-
Library/Documents/publications/Downloadpublications/IndigenousAffairs/IA31998.pdf (visited on 6 February
2007).

43 Sanders, 'The Re-Emergence', at 15.
44 PNGIA, Indigenous Affairs, 3198, at 4.
45 H.  Verber  et  al.  (eds.),  '... Never  Drink from  the  Same  Cup':   Proceedings  of the  Conference  on  Indigenous
Peop/es in,vi·ica (CDRAWGIA Doc.  74,1993), at 6.
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But beyond active involvement by local, national or international NGOs in global indigenous
networking, the United Nations and specialized or affiliated agencies played a significant,
inspirational role in stimulating and encouraging indigenous activism in Africa. One author
remarked that the

'[0]pening of the United Nations to indigenous peoples did not merely coincide with the new or
renewed activism of indigenous peoples  in the  1970s,  but also strengthened and, in certain instances,
helped create indigenous identities.  In a unique  mode of creative interaction  "with the peoples"...  the
United Nations  took the unprecedented decision  in the early 1980s  to  bend  some  of its own rules  in
order to open its door to a large number of indigenous peoples' representatives from around the
world'46

United Nations' flexible accommodation of indigenous claims and its varied forms of support
to claimant groups resulted into a tremendous amplification of participation in the yearly
sessions of the UNWGIP as well as other relevant international venues for indigenous
advocacy. Thus, 'while    in     1982    and    1983    only some fifteen NGO representatives
participated,  by  1993 the participation had risen  to  over 400'.47  In  2000 a Permanent Forum
on Indigenous issues (UNPFII) was established, allowing for enhanced participation of
(claimant) indigenous representatives.48 Subsequent sessions of the UNWGW - before it
cessed to exist and of the UNPFIl witnessed an ever-increasing participation from around the
world in general and Africa in particular.49 Furthermore, the ILO has also been quite active
on the continent in supporting various projects on 'indigenous and tribal peoples' as defined
in  Convention 169, despite  the  fact  that no African state is party  to  the said Convention. 50

Under the aegis of the United Nations or its agencies, numerous conferences and seminars
were organized across the continent aimed at exploring indigenousness in Africa.5 1 These
dynamics led the African Commission on Human and Peoples' Rights to take up the matter
and established its own Working Group of Experts on Indigenous Populations/Communities
whose role and activities are elaborated upon in subsequent parts of the present analysis.
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From the initial participation  in 1989, African representatives have been frequent participants
in international platforms covering indigenous rights in their mandates. While this regular
participation of African groups resulted, in most cases, into some form of legitimization of

46 Stamatopoulou, 'Indigenous Peoples', at 60-61.
47 Ibid., at 69. See also C. Tennant, 'Indigenous Peoples, International Institutions, and the International Legal
Literature from 1945-1993',  (1994)  /6 Hum.  Rts.  Q.,1-57, at 46-49, where the author describes the development
of indigenous rights activism from the  1970 to early 1990s.
48 For the establishment of the forum, see UN Doc. IE/RES/2000/22. The mandate and working of the UNPFII
will be examined in subsequent parts ofthe present analysis.
49 Illustratively, a total number of 427 and 583 delegates were formally accredited at the twenty-third
(E/CN.4/Sub.2/2005/26 - 12 August 2005) and twenty-fourth (A/HRC/Sub. 1/58/22 - 14 August 2006) sessions
ofthe UNWGIP respectively.
50 As  of  August 2009.  See  detatis  in ILO,  Convention  on  Indigenous  and  tribal  Peoples   1989  (1 69):  A  Manual,
Project to Promote ILO Policy on Indigenous and Tribal Peoples (International Labour Office, 2003).
2 ECOSOC, Repontsl on the Seminartsj on 'Multiculturalism in Africa: Peaceful and Constructive Group
Accommodation   in  Situations   Involving   Minorities   and   Indigenous   Peoples',   Arusha,  Tanzania,  UN   Doc.
E/CN.4/Sub.2/AC.5/2000/WP.3, 20 May 2000; Kidal, Mali, UN Doc. ECN.4/Sub.2/AC.5/2001/3, 2 April
2001; and Gaborone, Botswana, UN Doc. ECN.4/Sub.2/AC.4/2002/4, 17 June 2002.
52 ACHPR, Resolution on the Rights of Indigenous Populations / Communities in Africa, 28  Ord. Sess.,
Cotonou/Benin, 23 October - 6 November 2000, 14  Annual Activity Report, ACHPR /Res.51(XXVIII)00. See
also the text in AHG/229(XXXVII), at  14.
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their indigenousness for many international actors, recognition of this identity remains
resisted and its exclusive use is questioned in many countries where they live.

53

3.3. Situational Characteristics of Claimant Groups

Avoidance of an actualized international definition of indigenous peoples - whose most
eloquent manifestation is reflected in the drafting process of the UN Declaration on the
Rights of Indigenous Peoples - translates into a difficulty to exhaustively enumerate groups
which claim to be, or are designated as, indigenous in Africa. Most listings of 'African
indigenous groups' are cautiously illustrative rather than exhaustive.54 For this reason, it
seems imperative to reflect on common denominator(s) characterizing these groups, keeping
in mind the diverse ethnic composition of all African states. But before that, an overview of
the heterogeneous nature of most African states is intended to underscore the need to avoid
an oversimplification in assessing the grounds for the needed special protection of claimant
indigenous groups.

3.3.1 Multi-ethnic composition of African States

Based on the UN data, the overall African population was estimated to be 905,936,000 in
2005, and projected to reach 1,006,905,000  by the  2010  horizon.55  This  relatively  small  -
even though fast-growing - population, comparatively to single countries like India56 Or
China,57 engulfs, proportionally, the most complex and diverse ethno-cultural and/or
linguistic compositions of national populations on the planet.58 A clear understanding of this
complexity is further complicated by a lack ofcomprehensive and updated data documenting,
accurately, ethno-cultural and linguistic composition of every African country. Many of the
figures to follow, portraying the diverse ethnic composition of African population are based
on mere estimates recorded in the few, available studies thereon. Some of those studies are
outdated while others provide amplified figures by activists whose main concern is to boost
their case than empirical accuracy. Accordingly, the figures should be taken with caution,
hoping that further inquiries will comprehensively document and map the continent's ethno-
linguistic diversity.

Arguably, the intricate nature of the identity question in Africa can hardly be subjected to an
examination of a general character without leading to an oversimplification. The fluidity of

53 The UN Special Rapporteur acknowledges this disputed nature at the  dawn  of the second decade indigenous

peoples (see UNPF11, Draft Recommendations Submitted by the Rapporteur, 23 May 2006, UN Doc.
E/C.19/2006/L.3/Add.3).
54  illustratively, see ACHPR and IWGIA, indigenous Peoples in Africa:  The  Forgotten Peoples?  The African
Commission's Work on Indigenous Peoples in Africa (2006), www.iwgia.org/graphics/Synkron-
Library/Documents/publications/Downloadpublications/Books/AfricanCommissionSummaryversionENG.pdf
(visited on 6 March 2007), at 14-16; ACHPR and IWGIA, Report on Indigenous Populations/Communities,  at
15-19.
55 Population, Resources, Environment and Development: The 2005 Revision,
http://unstats.un.org/pop/dVariables/DRetrieval.aspx (visited on 6 March 2007).
56 See the UN data, http://unstats.un.org/pop/dVariables/DRetrieval.aspx (visited on 6 March 2007), which
estimates Indian total population at 1,103,371,000 (2005) and projects it to reach 1,183,293,000.
57  The same source estimates Chinese population  at 1,3 15,844,000  (2005) and projects  it  to be 1,354,533,000
(2010)
58 For some extensive examination of ethnicity in Africa under historical perspective, see B. J. Berman,
'Ethnicity, Patronage and the African State: The Politics of Uncivil Nationalism', (1998) 97 African A#airs,
305-341; A. Y. Lodhi, 'The Language Situation in Africa Today', (1993) 2 Nordic Journal ofAfrican Studies 1,
79-86.
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group identification as ethnic/religious/racial group, tribe, clan, or lineage; coupled with
conceptually disputed meanings and definitions associated with any of these concepts

59

further complicates any endeavour aimed at identif)'ing the multifaceted ethnographic
composition of (mostly sub-Saharan) A frican countries: Faced with such complexity, social
scientists have resorted to equally complex methods and technigues aimed at simplifying the
incommensurable reality of diverse African national identities.   Far from purporting to fill
this existing gap in socio-anthropological scholarship on the complex ethno-cultural diversity
of the African continent, this analysis aims at painting an overall picture of the context in
which indigenous peoples' claims in Africa are formulated. Its relevance lies in a need to link
indigenous peoples' claims on the continent to other forms of affirmation of differential
identities equally impacting on processes of nation-building.

International legal discourse has endorsed the concepts of 'peoplehood' and 'nationhood' as
consecrated terminologies referring to indigenous groups. Nonetheless, their struggles are
equally an expression of ethnicity in so far that the latter concept refers to 'a subjective
perception of common origins, historical memories, ties, aspirations....by persons, linked by
a consciousness of special identity, who jointly seek to maximize their corporate political,
economic, and social interest'.62  In that respect, their 'struggles for constitutional recognition
intersect and clash'63 with numerous other expressions of differential group identities in more
than one African country. As examples of secessionist wars in Biafra, Katanga and
Somalitand - among many others - reveal, aspirations for groups to varied forms of self-
determination are not limited to the sole claimant indigenous groups but are shared by other
groups which equally question African statehood under inherited colonial boundaries.64
Furthermore, the established correlation between various forms of 'identity politics' and
conflicts on the continent dictates a more holistic approach to the numerous challenges
arising from the 'eclectic ethnic composition'65 of most African countries rather than merely
isolating indigenous claims.66 It is only by keeping into consideration the overall complexity
of Africa's diverse identities that most governments' apprehensive attitude towards
recognition of new rights to claimant indigenous peoples - perceived as opening a Pandora
box67 - can rightlz be weighed against favourable arguments put forward by indigenous
rights' advocates.

59 For a historical overview of theoretical conceptualization of these concepts under socio-anthropological
perspective, see C. Lentz, ...

Tribalism" and Ethnicity in Africa: A Review of Four Decades of Anglophone

Research', (1995) 3/ Cah. Sci. hum. 2, 303-328.
60 Ibid.
61 On some 'simplified' measurements of ethnicity in Africa, see D. N. Posner, 'Measuring Ethnic
Fractionalization in Africa', (2004) 48 American Journal of Political Science 4, 849-863; Blanton et al.,
'Colonial Style', 473-491.
62 N. Chazan et al., Politics and Society in Contemporary,4«19·ica (3'd ed., Lynne Rienner,  1999), at 108.
63 Tully, Strange  Multiplicity, at 3.
64 Administrative entities of Nigeria, Democratic Republic of Congo and Somalia respectively. For an
elaborated discussion thereon, see Klabbers and Lefeber, 'Africa', at 46-53.
65 I. William, 'Ethnicity, Ethnicism and Citizenship: A Philosophical Reflection on the African Experience',
(2004) 8 J. Soc. Sci.  1, 45-58, at 45.
66 D. Welsh, 'Ethnicity in Sub-Saharan Africa'. (1996) 72 International A#airs 3, 477491.
67

The apprehension o f formal recognition of indigenous rights is reflected in African Union (AU), Decision on
the United Nations Declaration on the Rights of Indigenous Peoples (Doc. Assembly/Au/9 (VIII) Add.6),
Assembly/AU/Dec. 141  (VIII) 29-30 January 2007, whereby the Assembly: '[w]elcome[d]... the decision of the
United Nations General Assembly to defer consideration and action on the Declaration to allow for further
consultations on the numerous matters of fundamental political and constitutional concern'. (para. 6).
68 AS  re flected in various articles, statements and press releases  on  the  2006 de ferral  of the adoption o f the  UN
Declaration on the Rights of Indigenous Peoples by the UN General Assembly. See, among many others,
statements by the Indigenous Peoples of Africa Coordinating Committee (IPACC) and other human rights
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It is roughly estimated that the 53 or 54 African states,69 are inhabited by peoples speaking
more than 800 languages and belonging to hundreds of ethnic groups,7  ranging from one to
more than two hundred and fifty per country.71 A higher figure of more than 2,000 'tribes or
ethnic societies' has been put forward.72 Needless to mention that a number of ethnic or
linguistic groups sharing the same identity fall within territorial jurisdiction of more than one
state, owing to the very nature o f the process state formation on the continent.  For this reason,
it is certain that a summation of ethnic or linguistic groups per country would yield a total  of
more than one thousand ethnic or linguistic groups in Africa.73 Illustratively, existing - even
though diverging - figures show that single countries like Nigeria, Cameroon and the
Democratic Republic of Congo are said to host some 200 to more than 250 different ethnic
and/or linguistic groups each, thereby totalizing alone more than seven hundred different
groups.74 By additionally looking at estimates of ethnic groups in Ethiopia, Ivory Cost,
Kenya, Tanzania, Uganda, Zambia and South Africa, it appears that the many Africa
countries are constituted by a mosaic of peoples with linguistic and ethnic affiliations that
remain until now a challenging mystery for relevant studies.75 The picture would be far from
complete without mentioning the fact that in addition to ethnic divide characterizing national
diversity and generally conceived as applicable to populations of sub-Saharan/black Africa,
inhabitants  of some countries are further categorised by racial or religious affiliation. 76

organizations and the UN Special Rapporteur condemning the move, http://www.iwgia.org/swl 8043.asp
(visited on 16 March 2007).
69 This alternative figure results from the contentious status of Western Sahara, recognized by the Organization
of African Unity (OAU) and its successor - the AU - as a separate state.
10  Chazan et al., Politics and Society, 315.
71  S. Moyo, Socio-Economic Dominance of Ethnic and Racial  Groups - The African Experience (Bal:kground
Paper, Human Development Report, 2004), at 4-5. The author refers to more than 600 ethnic groups, but his
detailed figures are to be taken with a grain of salt. His estimates of ethnic groups in sub-Saharan Africa is
characterized by oversimplification (case of Nigeria credited with 8 ethnic groups instead of the often mentioned
more than 250 groups) or amplification (case of Rwanda said to have 6 ethnic groups instead of 3). It is worth to
acknowledge the fact that due to terminological complexities surrounding construction o f ethnicity and lack of
systematic research thereon  in the overall African context, figures  of ethnic groups per country  vary from study
to study; even if, considering linguistic and subjective factors partially explaining the variations, some might be
more close to reality than others.
72

G. B. N. Ayittey, A#ica Betrayed (St Martin's Press, 1992), at 3. See also A. Y. Lodhi,  The Language
Situation', at 79 where the author posits,  from the linguistic perspective,  that of the 'estimated  6,200  languages
and dialects in the world, 2,582 languages and 1,382 dialects are found in Africa'.
73  For Some figures and limited listing of some African ethnic groups,  see MRG, World Directory Of Minorities
(Minority Rights Group International, 1997), at 388-533.
74 On the ethnic composition of Cameroon, Dernocratic Republic of Congo and Nigeria, see C. Skutsch (ed.),
Encyc/opaedia Ofthe World s Minorities, Vols. 1-3 (Routledge, 2005), at 259, 326 (Vol. 1) and 914 (Vol. 2)
respectively); and MRG,  World Directog of Minorities, at 479, 523 and 444 respectively; see also K. C.
Anyanwu, 'The Bases of Political Instability in Nigeria', (1982), /3 Journal ofB/ack Studies 1, 101-117, at 101;
T. S. Osinubi and O. S. Osinubi, *Ethnic conflicts in Contemporary Africa: The Nigerian Experience', (2006) 12
j. Soc. Sci. 2, 101-114. In a report to the Committee on the Elimination of Racial Discrimination (CERD), the
government of D.R. Congo claimed that there are some 450 different tribes in the country (CERD, Reports
Submitted by  States  Parties under Article 9 of the Convention, Fifteenth Periodic  Reports of States  Parties,
Democratic Republic ofthe Congo, CERD/C/COD/15,3 November 2006, para. 17).
15  The three volumes  of C.  Skutsch  (ed.),  Encyclopaedia  of the  World's  Minorities  of the  World's  Minorities,
provide the following data on ethnic or linguistic composition of these countries: in Ethiopia some  50 to 70
ethnic and/or linguistic groups; in Ivory Coast an estimated 60 different groups; in Kenya some 70 'tribal'
groups; in Tanzania  some 120 linguistic groups; in Uganda  more  than 40 distinct groups;  and in South Africa
some 50 to 70 groups further classified by racial group.
76 On the differentiation between ethnicity and racial categorization in South Africa, see M. F. Ramutsindela,
'National identity in South Africa: The Search for Harmony', (1997) 43 Gea/ournal, 99-110.
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Against this background, it does not come as a surprise when one study notes that '[f]ourteen
out of the fifteen most ethnically heterogeneous societies in the world are in Africa'.77 In
many countries numbering dozens or even some hundreds of different ethnic or tribal groups,
political dominance of one or two groups would  <pso facto result into marginalization  of a
multitude of others. However, contrary to the often branded imagery of postcolonial ethnic
dominance in indigenous discourse, it results from this complex reality characterizing many
countries on the continent that 'sub-Saharan Africa stands out as the only region in which
fewer than half of the countries have an ethnic majority group'.n Hence, it is not surprising to
see that in relation to some countries, all ethnic groups composing the national population are
listed as minorities at risk.79 A ranking of countries with the most endangered groups in the
2007 Minority Rights Group International (MRG) report on the 'State of the World's
Minorities' locates    10   out  of  20 most dangerous countries for particular communities   in
Africa. 80

Grounding on the above description of the prevailing ethno-cultural diversity of many
African countries, multiculturalists argue that one inescapable path towards resolving the
underlying frictions or conflicts is constitutional recognition and equal protection of all
groups. 81 Since the realization of this rightful aspiration proves onerous in many respects,
endeavours aimed at addressing the indisputable marginality, and in many instances
victimization, of claimant indigenous groups need to be contextualized and driven by a need
to balance their interests with those of other groups in countries where they live.

3.3.2 General Characteristics of Claimant Indigenous Groups

Groups claiming indigenous status in Africa are very much representative of the complex
reality of the identity question on the continent as described above. The creation of
international networks and institutions dedicated to indigenous peoples' rights, has translated
into a golden opportunity for an ever-growing number of groups in various corners of the
continent. Communities have seized the momentum to voice their multifaceted identity-based
grievances. Making profit of the availability of these channels, many advocacy organizations
were created in a number of African countries, claiming to represent one or more groups
within or across national boundaries.82 Since the revival of indigenous identity is, by essence
and in its application to Africa, a product of global processes transcending purely state-
centric dynamics, determination of subjects of particular indigenous claims in space and time
appears to be a tremendously complex task. International fora on indigenous matters have
witnessed participation of a variety of peoples asserting to represent particular indigenous
claims. While some claims remain contested, a form of consensus among indigenous
advocates seems to have emerged on the endorsement of this identity by others.

77
W.  Easterly and R. Levine, 'Africa's Growth Tragedy: Policies and Ethnic Divisions',  (1997)  1 12  Quarterly

Journal OfEconomics, 1203-1250, at  1219.
78 J. D. Fearon, Ethnic Mobilization and Ethnic Violence (August 2004),
http://www.stanford.edu/-j fearoWpapers/ethreview.pdf (visited on 8 March 2007), at 3.
79 This is the case for Burundi and Rwanda where Hutu, Tutsi and Twa are listed by MRG as 'peoples under
threat', as it appears in MRG, State Ofthe World's Minorities 2007,
www.minorityrights.org/admin/Download/pdf/SWM2007.pdf (visited on 21 March 2007), at 118.
   MRS,  State  of the  World's  Minorities  2007, at 11.
81See, among others, Taylor et al. (eds.), Multiculturatism, at 25 et seq.; Kymlicka and Norman, Citizenship, at 1
et seq.
82

Igoe, 'Becoming Indigenous', at 399-402.
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Thus, it is generally asserted indigenous peoples in Africa 'cut across various economic
systems and embrace hunter-gatherers, pastoralists as well as some small-scale farmers'.83 As
their generic categorization indicates, economic factors - in this case the groups' modes of
production - constitute, more than anything else, the key element in group determination.
While these modes of production and struggles between various groups for power and control
of relevant territories and resources predate European colonization of the continent, 'the
advent of colonialism... brought new economic and political structures to Africa   that
reinforced the power of agricultural peoples over herders and hunters, and set down the rules
of  who had access to state apparatus'.84 Categorization of entire groups or ethnicities  as
'hunter-gatherers', 'herders' or 'agriculturalists' should be construed in more relative terms in
the light of a number of factors, including historical interactions between economies, which
impacted on most groups; leading them to engage, wholly or partially, into other than their
traditional socio-economic activities. The following paragraphs will offer an overview on
each ofthese socio-economic categories and indigenous claims based thereon.

3.3.2.1 Hunter-Gatherers

Conventional historical inquiries  into the complex peopling of Africa over millennia - leaning
on archaeological, anthropological and sociological researches - present hunter-gatherers are
the first inhabitants of territories on which they currently live.85 In more general terms, the
historicity of this assertion is hardly disputed on a continent believed to be - based on
available archaeological data - the cradle of mankind and civilization,86 but also owing to the
prevailing belief in anthropological cycles that for ninety-nine percent of their history, all
humans were hunter-gatherers.87 However, interrogations and uncertainties in academic
scholarship are voiced over continued autonomous existence of hunting and gathering
communities throughout history and thus, over historical connection between past and
modern hunter-gatherers.88 Factually, the 'hunter-gatherers' category is currently used in
Africa to refer to groups which are: 'strikingly diverse socially, ethnically, and economically.
They range from forest foragers and part-time foragers living symbiotically close to
agricultural villagers ... to relatively independent communities only recently incorporated into
regional and international economies and polities'.89

This extreme diversity of hunter-gatherer groups seen in the light of their attested historical
interactions with neighbouring societies are the basis of expressed doubts by some
scholarship over the historicity of their continuous and autonomous existence on same

83

ACHPR and IWGIA,  Report on  Indigenous  Populations/Communities, at  15.
84 Crawhall, 'The Rise of Indigenous Peoples; at 42.
85 K. A. Spielmann and J. F. Eder, 'Hunter and Farmers: Then and Now', (1994) 23 Annu.  Rev.  Anthropol.,303-
323, at 311.
86  Diop, The African Origin of Civilization, at  1  et seq
87 1WGIA, 'Hunter-Gatherers', /ndigenous A airs, 2/00, at 2.
88

See R. Bailey et aL, 'Hunting and Gathering in Tropical Forest: Is it Possible?', (1989) 91 American
Anthropologist 1,  59-82; M.  J. Shoti 'On Recent Trends in the Anthropology of Foragers: Kalahari Revisionism
and its Archaeological Implications', (1992) 27 Man (NS) 4, 843-871; E. N. Wilmsen and J. R. Denbow,
'Paradigmatic History of San-Speaking Peoples and Current Attempts at Revisionism<, (1990) 31 Current
Anthropology 5,489-524.
89 R. B. Lee and R. K. Hitchcock, 'African Hunter-Gatherers: Survival, History, and the Politics of Identity',
(2001) Suppl. 26 African Study Monographs, 257-280, at 258. This article is very inspirational in that it

summarizes the debates over historical and current identity of hunter-gatherers.
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territories or areas where they currently live.90 Anthropological debates have revisited early
researches on historical and cultural identity of (Southern) African hunter-gatherers, yielding
into what has been dubbed the 'Kalahari debates' between proponents of opposed
'traditional' and 'revisionist' views:' Centred in the Southern African region but arguably
transposable to other sub-regions,92 the debates are rooted in the fact that '[t]raditionalists...
regard the people called Bushmen, San or Basarwa as exponents of a hunting-and-gathering
culture and essentially isolated until recent times, while 'revisionists' regard them as an
underclass and historically part of lager social formations'.'3 Even if these debates are
somewhat integral part of early socio-anthropological studies on Africa, they were reignited
following the endorsement of indigenous identity by most hunter-gatherers communities and
their participation into global networks and activism. 94

The result is a situation whereby nearly every single aspect of their claimed identity as 'first
peoples' entitled to indigenous peoples' legal protection on grounds that their livelihood has
depended almost exclusively on hunting and gathering since time immemorial is questioned.
The main source of contention lies on the opposability of indigenousness and attached rights
to neighbouring groups equally claiming indigeneity on their (sometimes-same) territories.95

The ever-growing list of foraging groups enlisting into indigenous networks and activism
creates apprehensions from governments and neighbouring groups over long-term
implications of adherence to 'nativist' ideas in Africa. The reinvention of hunter-gatherer
communities as indigenous peoples is resisted by other members of society on the ground that
whether expressly or implicitly, it results into dichotomization of various groups forming
national populations into 'natives' and 'settlers'.

A number of specific or generic terms - with national or sub-regional variants - are used by
group members or others to identify the various African hunter-gatherer groups. Relevant
groups include various 'pygmy' populations of tropical (central, eastern and southern) Africa;
other 'non-pygmy' hunter-gatherer groups in East-Africa, and the San in Southern Africa.96

Due to their un(der)-documented history and the remoteness their habitat, available
anthropological and sociological data are crippled with doubts in attempting to clearly
demarcate these three generic categories; mostly in those countries where there exist more
than one group.97 In other places, the scattered nature of their habitat in small units over large
territories; coupled with their limited institutional organization, complicates any endeavours
aimed at demarcating groups sharing some common features. 98

90
See, among others, R. Blench, 'Are the African Pygmies an Ethnographic Fiction?', in K. Biesbrouck et al.

(,eds.), Central African Hunter-Gatherers in a Multidisciplinary Perspective: Challenging Elusiveness (CNWS
Publications, 1999), at 41-60.
91 A. Barnard, 'Kalahari Revisionism, Vienna and the "Indigenous Peoples" Debate', (2006) 14 Social
Anthropology 1, 1-16. M. Guenther et al., 'The Concept of Indigeneity: Discussion; (2006) 14 Social
Anthropology 1, 17-32, J. S. Solway and R. B. Lee, 'Foragers, Genuine or Spurious? Situating the Kalahari San
in History', (1992) 33 Current Anthropology, 187-224.
92 On the Central African region, see M. J. Shott, 'On Recent Trends', at 853-857; Biesbrouck et al. (eds.),
Central African  Hunter-Gatherers, 1 et seq.
93

Barnard, 'Kalahari Revisionism', at 2.
94 Ibid., 1-16.
95 Guenther et al., 'The Concept of Indigeneity', at 21. In anthropological debates, Adam Kuper has taken the
central stage in questioning and opposing indigenousness as a relevant legal and socio-anthropological category

 r,  in opposing the applicability of
the concept beyond the landscapes of its initial formulation.

Lee and Hitchcock, 'African Hunter-Gatherers', at 260.
97 Ibid., at 260.
98 This seems to be the case for a number of groups in the Congo basin whose identification has not (yet) been
undertaken.
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Most estimates of African hunter-gatherers or former hunter-gatherers gravitate around
400,000 peoples." The apparently more detailed 1999 Cambridge Encyclopaedia OfHunter-
Gatherers, grounding on a wide range or sources, provides an overall figure of 442,350
persons. 100

However, the names and figures therein are partial and are constantly revisited -
and frequently upgraded - by new (ethnographic) studies, not only because of demographical
dynamics but also as they bring to light previously unknown groups of foragers endorsing, or
included in, indigenous peoples' rights movement.101 Of all groups, the main challenge
relates to differentiating and mapping up the various, mainly nomadic groups labelled as
Pygmies (Batwa)'02 in central Africal03  as  well as the San groups of Southern Africa.104

The generic category of Central African Pygmies in the 1999 Cambridge Encyclopaedia Of
Hunter-Gatherers - which does not encompass east African non-pygmy groups and San of
southern Africa - is progressively getting complemented. There are studies suggesting that
'Pygmy' population numbers between 200,000 and 500,000 peoples, 105 totalling more than
the above estimates of all African hunter-gatherers. It is believed that peoples commonly
categorized as 'Pygmies' are found in some eleven 'tropical' African countries.106 Thus,
despite featuring as threatened of extinction in their respective countries, the overall number
of hunter-gatherer groups is continuously increasing, thanks to the growing ethnographers'
interest in their fate and to global indigenism which draws them out of the shadows of their
marginality.

San people are found in Angola, Botswana, Namibia, South Africa, Zimbabwe, and to some
extent in Zambia. 107 Previously referred to as Bushmen (a term currently considered by most
group-members as carrying pejorative connotations) - they reportedly prefer to be called
'Basarwa' in Botswana for instance - southern African San are said to number more or less

108100,000 peoples speaking a mosaic of (mainly click) languages and classified under

99 Lee and Hitchcock, 'African Hunter-Gatherers', at 260
100 R.  B.  Lee  and  R.  Daly  (eds.), The Cambridge Encyclopaedia of Hunter-Gatherers (Cambridge University
Press,  1999), at  176. For other figures,  see J. Burger, Report»m the Frontier,  at  166;  J. R. Campbell, 'Ethnic
Minorities and Development: A Prospective Look at the Situation of African Pastoralists and Hunter Gatherers',
(2004) 4 Ethnicities  1,  5-26,  at  10.
'01 On an overview of dynamics relating to indigenous activism and identity claims, see R. B.  Lee, 'Twenty-
First Century Indigenism', (2006) 6 Anthropological Theo,y 4, 455-47.
102 Batwa is the plural of the commonly used Twa, the latter being a stem word out of which Ba or Mu prefixes
are added to respectively make singular and plural forms under grammatical rules in a number of Bantu
languages.
103 On some relevant studies,  see J. Lewis, The BarIva Pygmies  Of the Great A#ican Region (Minority Rights
Group International, 2000), at 5; A. K. Barume, 'Heading towards Extinction?, at 50-58.
104

Such endeavour was undertaken by R. Hitchcock and D. Vinding (eds.), Indigenous Peoples Rights in
Southern Africa (2004).
105 J. Lewis and J. Nelson, 'Logging in the Congo Basin: What Hope for Indigenous Peoples' Resources, and
their Environment', IWGIA. /ndigenous A#airs.  4/06, at 9; IWGIA, /ndigenous ..toairs. 2/00, at i l; IWGIA,  The
Indigenous  World 2006, at 419480.
106 This can be drawn from a combined reading of Bat·ume, Heading towards Extinction?, at 53; Lee and Daly
(eds.), The Cambridge Encyclopaedia,  at   176.  The said countries are Burundi, Cameroon, Central African
Republic, Congo (Democratic Republic of), Congo (Republic of), Equatorial Guinea Gabon, Rwanda, Uganda,
Zambia and Angola. The latter two cases have not yet been covered by available studies and as such doubts
exist as to whether there are (still) any local pygmy populations living there.
107

S. Saugestad, 'The Indigenous Peoples of Southern Africa: An Overview', in Hitchcock and Vinding (eds.),
indigenous Peoples, at 26-30.
108

See Solway and Lee, 'Foragers', at 202. See also R. K. Hitchcock, Ka/ahari Communities Bushmen and the
Politics ofthe Environment in Southern A#ica (IWGIA Document No. 79,  1996), at 13.

60



numerous ethno-cultural groups.'09 The Kalahari  arid and semi-arid region bordering  the
above mentioned countries is said to be their traditional homeland upon which most of their
indigenous land claims are based. "a Endorsement  of the 'indigenous identity' by hunter-
gatherers San and their enrolment into global activism alongside historically pastoralists
Khoe peoples - resulting in the coining of 'Khoesan' as a referent for the new identity -
further complicates any endeavours aimed at clearly differentiating the various San groups. Ill

That remains even truer if considered against the backdrop of the bone of contention in the
Kalahari 'revisionist' debates. Social interactions and intermingling between these two, but
also with other neighbouring groups present in the region, are traced back to many centuries,
if not millennia and  are used to question continuous existence of autonomous hunter-gatherer
groups throughout the history of the sub-region. 112

An exhaustive and up-to-date listing of African hunter-gatherer groups is an ambitious task
yet to be accomplished. Recent data thereon remain prudent by presenting any listing as
merely illustrative. 113 Far from purporting to be exhaustive, the table in Appendix  1  provides
a synthetic overview of A frican hunter-gatherers per countries, based on available data, while
remaining mindful of fluctuating figures, depending on sources. Central, eastern or114

southern A frican hunter-gatherers share common experiences of political and socio-economic
marginalisation and discrimination in countries where they live. They are portrayed as
communities that face 'a shrinking of land base, pressures to subordinate themselves to state
policies that limit their mobility and freedom of action particularly in the area of conflict with
wildlife management policies ... and strong pressures to assimilate to the cultural practices of
their neighbours'.11'

It is an undisputed fact that in all African countries where they live - likewise in other parts of
the world - claimant indigenous hunter-gatherers share a historical fate of subjugation,
marginalization, discrimination and dispossession by their neighbouring groups and members

116of the wider society which have relegated them to an inferior status for ages. Living at the
bottom of the societal ladder, activists portray most of them as being on the verge of total
annihilation or extinction, unless  something  is  done to address their plight.'17 Despite being
still widely viewed as the only groups whose relative anteriority on territories or in areas
where they live is less contested - notwithstanding the above referred to Kalahari (revisionist)
debates - only few of these have succeeded in effectively participating in the international
indigenous movement. Some groups like the Twa of Rwanda or Basarwa in Botwsana have
bridged strong international alliances and are now frequent participants in international fora
dealing with indigenous rights, or networks dedicated to conservation, environmentalism and

109
Lee and. Daly (eds.), 77:e Cambridge Encyclopaedia, at 178-179. See also ACHPR and IWGIA, Report on

Indigenous Populations/Communities,  at 16 (giving the approximate - but seemingly precise - figure of 107,071
southern African San (as of 2005, date of issue of the report)).
m K.  Sadr,  'Kalahari Archaeology and the Bushman Debate'. (1997) 38 Current Anthropology /, 104-112.
i
'  Ibid., at 22-25.  See also Lee, 'Twenty-First Century', at 461.

112 Shott, 'On Recent Trends', at 850 et seq.; S. Kent, 'The Current Forager Controversy: Real versus Ideal
Views of Hunter-Gatherers'. ( 1992) 27 Man  (N.S), 45-70, at 46 et seq
113

As it appears in ACHPR and IWGIA, Repon on Indigenous Populations/Communities, at  15-17.
114  Due to fluctuations and imprecision  on the figures, tables  I  and  II  do not provide for totals of claimant
indigenous groups in either category.
115 Lee and Hitchcock, 'African Hunter-Gatherers', at 260.
116 D. V Joiris, 'The Framework of Central African Hunter-Gatherers and Neighbouring Societies'. (2003)
Supp!. 28 African Study Monographs, 57-79; T. N. Headland and L. A. Reid, 'Hunter-Gatherers and their
Neighbours from Prehistory to Present', (1989) 30 Current Anthropology 1, 43-99.
117 See, for instance, the various reports by IWGIA, mainly the (yearly) /ndigenous World. and the periodic
Indigenous Ajfairs.
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related issues touching on, or intersecting with, the substance o f the indigenous rights agenda.
However, little still remains known on numerous others (mainly pygmy groups of Tropical
Africa) whose knowledge of, or contact with, international bodies and networks remains very
limited, if not inexistent. 118

Self-identification being one of the pillars of global indigenism, with participation in global
networks and venues serving as a stamp legitimizing indigenous claims, those groups which
are not (yet) full participants in the global indigenous movement cannot formally be seen as
an integral part of the movement since they still remain in the shadows of their recluse
environments and livelihoods. But since nearly all current groups of African hunter-gatherers
share similar marginal conditions rooted in a long history of subjugation and dispossession,
they are frequently included in global literature on indigenous peoples and, as such, made
part of indigenous peoples' rights agenda"'. Many of them - under the guidance, direction or
influence from indigenous rights activists - are progressively rallying the global quest for
justice of indigenous peoples and expressing their grievances using a now familiar language -
of historical entitlement to (fundamentally land) rights on the basis of cultural distinctiveness
- borrowed from oversees indigenous activism.

3.3.2.2        Indigenization of Pastoralists

Since the end of the 1980s and the beginning of 199Os, a growing number of African
pastoralist groups framed their grievances and identity claims in terms of indigenous peoples'
rights and became, henceforth, regular participants in the global indigenous peoples' rights

120movement. In fact, pastoralist Maasai of Tanzania and Kenya preceded other groups -
including most,  if not all, African hunter-gatherers - in embracing indigenousness through the
creation of grassroots NGOs dedicated to their cause, and later, umbrella organizations
known as Pastoralist Indigenous Non-governmental Organizations (PINGOs). In that121

respect, the registered the first ever participation of an African representative in the
UNWGIP. 12- Like hunter-gatherers, most pastoralist groups enrolling    in    the    global
indigenous movements are mainly presented as hinging on their threatened traditional
lifestyle (herding in this case); being at the margin of the so-called 'modern society' and

123
excluded from cycles of state power. It is generally affirmed that colonial administrations
and post-colonial states' 'favouring of settled agriculture over hunting, gathering and
nomadic cattle-herding has been instrumental in both marginalizing and stigmatizing some
peoples and inspiring them to identify themselves as indigenous groups'.124 Nevertheless, a
closer examination of historical processes of their respective subjugation and marginalization
might reveal some substantial differences between the two sets of groups. Forming an
integral part of indigenous peoples' discourses and proposed definitions, the often expressed
commonality of experiences of subjugation, marginalization, dispossession, discrimination
and stigmatization by the state or 'dominant groups', needs to be nuanced and relativized in

118 Crawhall, 'The Rise of Indigenous Peoples', at 42.
1 8 See IWGIA, 'Hunter-Gatherers'. /ndigenous A«#airs, 2/00 and the various yearly IWGIA reports, The
/ndigenous World See also the 2005 ACHPR and IWGIA, Report on /ndigenous Populations/Communities.
120

Igoe, 'Becoming Indigenous'. at 402.
121 Ibid., at 400. See also IWGIA, Indigenous A#airs, 2/99, at 34-37.
122 See the previous remarks on first participation by an African delegation - Moringe Ole Parkipuny - in the
UNWGIP.
123

See, among others, IWGIA, The /ndigenous Wor/d 2006, at 421 et seq
124 H.  Verber and E. Wa:hle, ' Never Drink  from the Same  Cup', in Verber et al. (eds.), '. Never Drink,»m
the Same Cup ', at 10.
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the light of historical, political and socio-economical factors which differently impacted on
concerned groups.

First, while historical interactions between hunter-gatherers and neighbouring groups -
including in pre-colonial period - were initiated in terms of mutual dependence, they resulted
in most cases into subjugation of the former by the latter. The same cannot be said of
pastoralists whose political and socio-economic exclusion is, arguably, embedded in
comparatively recent colonial and post-colonial experiences. 125 In fact, historical records on a
number of pastoralist groups in various parts of Africa - including the Maasai - present them
as conquerors who, at the advent of colonization, had established their domination over
neighbouring agricultural and hunter-gatherers societies. It is thus an irony of modern126

African history to note that the 'heroic fighters' or 'once intrepid warriors' Maasai 127

currently feature alongside historically low-profile and often dominated hunter-gatherers in
rising up - under a hence shared indigenous identity - against perceived state oppression.

128

Second, if most hunter-gatherer communities have almost always been in the margins of
political power in post-independent African countries, many pastoralist groups were less
excluded and somehow maintained direct contact with, or were involved in, national
politics.'29 It is worth recalling that the first-ever African participant in the UNWGIP was a
pastoralist Maasai who was at the time a member of the Tanzanian parliament.

Thus, to the difference of hunter-gatherer groups,  the woes of pastoral communities are - as
noted above - much more rooted in recent colonial history of the continent favouring settled
agriculturalism over herding; thereby culminating in political and socio-economic
marginalization. The demise of African pastoralism - once considered as the quintessential
source of wealth'30 - is an undisputable reality that has adverse impact on the very existence
of the overwhelming majority of members of pastoralist communities  in the various countries
where they live. Yet, the nature of threats facing pastoralists does not match the status of
destitution and subjugation of hunter-gatherers who have been living at the bottom of the
societal pyramid for the past few centuries. Hence, participation of African pastoralists in

131

the global indigenous movement raises a number of issues not subject to easy answers:

1.     Not  all  pastoralists are participants in indigenous rights movement. Groups  such  as
the Hima of Uganda,  the Hema of Eastern D.R. Congo, the Tutsi of Rwanda, Burundi

125 For some relevant literature, see J. Igoe and D. Brockington, Pastoral Land Tenure and Community
Conservation:  A Case Study #am  North East Tanzania (Pastoral Land Tenure Series  No. 1 1, International
Institute for Environment and Development, 1999) at 5 et seq.; Ngugi, 'The Decolonization-Modernization
Interface', at 326 et seq.;  Lee and Daly (eds.), The Cambridge Eng,clopaedia, at  181.
126

Igoe and D. Brockington, Pastora/ Land Tenure, at 5 et seq, D. L. Hodgson, Once /ntrepid Warriors:
Gender.  Ethnicity and the  Cultural Politics of Maasai Development (Indiana University Press, 2001). Igoe,
'Becoming Indigenous', at 408, whereby the author argues that this domination of pastoralists subsists in the
present framework of indigenous activism where Maasai are dominant and use hunter/gatherers and other
groups to assert their legitimacy.
127 As featuring in the title of the above referred to book by D. L. Hodgson.
128 This is to be contrasted with claims of autonomous existence of African hunter-gatherers until a relatively
recent past, used as the main issue in the previously evoked Kalahari debate.
129 Case of Maasai in both Kenya and Tanzania as some group members rose to such posts as prime minister of
Tanzania   in the 1980s (Edward Sokoine) or vice-president   in the Kenyan presidential cabinet   of the 1990s
(George Saitoti) as mentioned in Igoe, 'Becoming Indigenous', at 417.
130 R. Waller, 'Pastoral Poverty in Historical Perspective', in D. M. Anderson and V. Broch-Due (eds.), 7)le
Poor Are not Us: Poverty and Pastoralism in Eastern A.»ica (Ohio University Press,  1999), at 20.
131 On similar contrast between hunter-gatherers and pastoralists, see R. Waller, 'Pastoral Poverty in Historical
Perspective', 20-49; Campbell, 'Ethnic Minorities', at  15.
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or Eastern D.R. Congo, and Southern Africa's Tswana - to name but a few - are
fundamentally (or at least historically) pastoralists. While 'modernization' of132

considerable sections of these groups' membership has produced elites who, a priori,
do   not  meet some requirements of recognition as indigenousilqeoples, a significant
number of group members still practice traditional  pastoralism.

2. Determination of group membership is challenging due to constantly changing
political and socio-economic conditions of peoples formerly designated as pastoralists
but who have, over the time, engaged in various other (side or main) activities
including agriculturalism, trading or other 'modern' means of livelihood. 134

3.   In those countries with dozens, if not hundreds, of different ethno-linguistic groups,
pastoralists are not the only, or the most, destitute members of society. Ownership of
livestock gives them some material advantage vis-8-vis the masses of dispossessed
rural agricultural communities whose survival solely rests on soil cultivation with
inherent climatic hazards. In fact, some pastoralists are even resented by
impoverished masses of other rural dwellers as being a relatively well-off social class
whose engagement into global indigenism only aims at withholding formerly enjoyed
privileges.'35 Accordingly, invocation of marginalization can sometimes be construed
in rather relative terms;

136

4. Since self-identification coupled with land claims and shared experiences of
subjugation, marginality and dispossession are said to be the salient elements of
current global indigenous claims, the potential number of groups which might137

readily resort to this identity considered as conferring certain (political and material)
advantages might end up rising to unmanageable proportions for both national and
international scenes. 138 This argument grounds   on  the  fact  that the often branded
indigenous peoples' special connection with ancestral lands for survival is also to be
taken in much more relative terms in its application to Africa as it cannot be opposed
by, say, pastoralists against millions of African rural communities still practicing their
medieval subsistence agriculture on their equally inherited lands. 139

132

Notwithstanding Blench's somewhat blurred differentiation between fundamentally nomadic pastoralist
groups and non-pastoralist but cattle keepers groups because they are sedentary, as paraphrased in V. Azarya,
'Introduction: Pastoralists under Pressure?', in V. Azarya et al. (eds.), Pastoralists under Pressure, Fulbe
Societies Confronting Change in  West Africa (Brill,  1999). at 17.
133 For relevant literature,  see  J. P. Chr6tien, The Great Lakes of A#ica:  Two 71:ousand Years Of History  (S.
Straus trans., Zone Books, 2003); K. A. Stewart, 'iron Age Ceramic Studies in Great Lakes Eastern Africa: A
Critical and Historiographical Review', (1993) 11 Ahican Archaeological Review 1, 21-37; E. Fratkin, 'East
African Pastoralism in Transition: Maasai, Boran, and Rendille Cases', (2001) 44 Alpican Studies Review 3,1 -
25, at 3-4.
134 N. Kipuri, 'Seeking Space in Postcolonial Politics: The Case of Indigenous Peoples in East Africa', in K
Wessendorf  (ed.),  Challenging  Politics:   Indigenous   Peoples'  Experiences  with  Political   Parties  and  Elections
(IWGIA Doc. No. 104,2001), at 246-275.
135 Most revealing is the title of the book by V. Azarya, Aristocrats Facing Change  The Fulbe in Guinea,
Nigeria and Cameroon (University ofChicago Press, 1978).
136 V. Broch-Due and D. M. Anderson, 'Poverty and The Pastoralist: Deconstructing Myths, Reconstructing
Realities', in Anderson and Broch-Due (eds.), The Poor are not Us, at 3-19.
137

Kingsbury, 'indigenous Peoples', at 455; Saugestad, The /nconvenient /ndigenous, at 55-67.
138 These seem to be the conclusions reached by once UN Special Rapporteur M. A. Martinez, UN Doc.
E/CN.4/Sub.2/1999/20, paras. 89-91.
139 For further details, see Mamdani, When Fictims Become KiUers, at 234-263.
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Thus, it would be interesting to see indigenous claims from Eastern D.R. Congo pastoralists
as their historical setting embodies the escalating nature of identity politics and is revealing as
to the challenges attached to the application of indigenousness in Africa. Despite being
present on their current territories before colonization of the country by Belgium, their ethnic
affinity with populations in neighbouring Rwanda and Burundi has led Zairian/Congolese
authorities and neighbouring groups to challenge their 'autochthony' and often consider them
as  'a second-class of nationals'  if not simply as non-nationals. 140 Despite the commonality of
their experiences with those of pastoralists elsewhere, they have not so far invoked
international indigenous legal protection most likely because the very same or related
concepts are precisely put forward to exclude them from the national (mostly political) scene
as 'aliens' in a country shaped when ancestors of most community members were present on
their territories. 141

A similar challenge might arises from the choice by either the historically agriculturalist
Hutus or pastoralists Tutsis - to reproduce an often simplified picture of a rather more
complex reality - of indigenousness as a path to solving existing ethnic tensions between the
two groups in both Burundi and Rwanda. Niezen's short remark on one unwelcome
appearance  by a person purporting to represent Rwandan Hutus  in  the 1996 UNWGIP
illustrates the fact that this does not seem, a priori, to offer the most appropriate setting for
examining the underlying identity questions. The particular circumstances prevailing in

142

these two countries further illustrate the relativity of indigenous claims. Some actors claim
relative indigeneity of the Twa over the Hutus and Tutsis and o f the Twa and the Hutus over
the Tutsis using theories over differing periods of migratory waves by each of the three ethnic
groups forming the national population of either country, notwithstanding interrogations
attached thereto. Exploitation of this notion for political purposes is, arguably, one of the
main ingredients having fuelled the Rwandan genocide. 143

Furthermore, (former) hunter-gatherer Twas from both countries are already quite active in
the global indigenous movement. Accordingly, possible indigenous claims by 'pastoralist
Tutsi' vis-&-vis settled 'agriculturalist Hutu' on ground of situational characteristics and
changing political realities seem, unimaginable, at least in the near future, as it would amount
to  a  reversal   of held views on historical anteriority of latter  over the former. 144   In   this
theoretical but not unlikely scenario, it would be absurd to consider indigenous claims by
Twa and Tutsi on the same footing, taking into consideration power relations between these
communities, characterised by the rule of the latter (or more accurately Tutsi elites) over the
former (but also to some extent over the Hutu) throughout recorded history of their
coexistence.

140 Ibid. For a relatively recent historical account of tensions related thereon, see ECOSOC, Report on the
Situation of Human  Rights  in  Zaire,  Prepared  by the  Special  Rapporteur  Roberto Garreton  in Accordance with
Commission Resolution /994/87,23 December 1994, UN Doc. E/CN.4/1995/67, paras. 85-95; and, Report on
the Situation of Human Rights  in Zaire,  Prepared  by the  Special  Rapporteur,  Roberto  Garreton,  in  Accordance
with Commission Resolution /993/69, UN Doc. E/CN.4/1996/66, 29 January 1996, paras. 23-37.
141 See the above UN reports, E/CN.4/1995/67, paras. 85-95, and E/CN.4/1996/66, pants. 23-37.
142

Niezen, The Origins of/ndigenism, at 183.
143 This is the central theory of Mamdani's book H'lien Fictims Become Killers, where the author explores the
negative repercussions of what he refers to as 'nativism', not only in Rwanda but also in Uganda and Eastern
D.R. Congo. See also Bowen, 'Should we have', at  12.
141

Qualified reference to 'pastoralist Tutsi' and 'agriculturalist Hutu' is meant to qualify the depiction of
members of these groups under very reductionist terms not necessarily reflecting contemporary reality.
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Regardless of the above considerations, pastoralists constitute the overwhelming majority of
African groups participating in global indigenism. While the above estimates of African
hunter-gatherer groups turn around half a million, African pastoralist somehow part of the
indigenous movement are said to number dozens of millions. To quote the ILO involved145

on the continent in projects linked to Convention 169:

'Nomadic pastoralists specialize in animal herding. Their populations are significant and far exceed
those of hunter-gatherers. Ethiopia estimates 7-8 million pastoralists; Kenya approximately 6 million;
and Tanzania approximately 3.7 million. They average between   9   and   12   per  cent   of the total
population in these countries. The largest concentrations are the Berbers of North Africa and the
Tuareg of southern, eastern and western Sahara who herd camels and goats, and the cattle-herding
Nilotic tnbes. , 146

The uneasiness for the ILO, as it is the case for other bodies or researches, to provide an
overall figure and a listing of'indigenous pastoralists' is reflective of the inherent complexity
of the task on a continent with a considerable percentage of peoples practicing pastoralism as
a main or secondary livelihood activity. In the light of fluctuating identities and modes of
production and, taking into consideration the determining ecological, political, and socio-
economic factors, it remains challenging to provide an accurate figure of African pastoralists.
The above general estimates and existing meagre documentation listing 'African pastoralist
indigenous groups', remain reliant on self-ascription of particular groups as 'indigenous' and
can only be considered as partial. The reality remains quite more complex. Some studies
suggest that there are more than 50 million of pastoralists in sub-Saharan Africa;147 while
inclusion of agro-pastoralists leads to a much higher figure of 260 million peoples. 148 While
the latter astronomic figure encompasses, not only sub-Saharan pastoralists but also agro-
pastoralists, one needs to keep in mind the complexity in determining, in the light of
changing socio-economic landscapes, who strictly qualifies as pastoralist and who does not.
Furthermore, to these figures should be added several millions of Imazighen people of
Northern Africa. In more details, the same report suggests for the sole eastern and horn of
Africa region (conventionally named Greater Horn of African - GHA) that:

'[O]ut of the 190 million inhabitants in the 8 GHA countries living at an average density of 31  per
square kilometre, there are about 25 million pastoralists living   at a density   of   1-20 per square
kilometre. 90% of the pastoralists are based in Sudan, Somalia, Ethiopia and Kenya. In Somalia and
Djibouti pastoralists comprise over 70% of the population, whilst in Sudan and Ethiopia they comprise
28%  and  15%  of the population respectively. Pastoralist populations in Uganda, Tanzania, Kenya and
Eritrea represent less than 10% of the total population'. 149

A number of Central and Southern African countries embody communities which still
consider pastoralism as their main livelihood activity. In southern African, the Nama /Khoe
people of Namibia, Botswana, South Africa, have engaged in global indigenism as parts of
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Estimates vary from 14 million (Burger, Report#om the Frontier, at 166), more than 22 million (Campbell,

'Ethnic Minorities', at  10); to a more general figure of African pastoralists said to number more than 50 million
 oples (J. Mai·kakis, 'Pastoralism on the Margin', MRG, 2004, at 15).

M. Tome\,  Indigenous  and Tribal  Peoples:  An  Ethnic  Audit of Selected  Poverty  Reduction Strategy  Papers,
(International Labour Office, 2005), at 19.
147 Markakis,  Yastoralism on the Margin', at  15; N. Rass, Policies and Strategies to Address the  Vulnerability of
Pastorahsts in Sub-Saharan Africa (Pro-Poor Livestock Policy initiative, Working Paper No. 37, 2006).
http://www. fao.org/ag/AGAinfo/projects/en/pplpi/docarc/wp37.pdf (visited on 16 January 2008), at  14.
l48 International Committee  of the Red Cross (ICRC), Livestock  Stu*  in the Great Horn of A#ica  (!CRC,
Nairobi, 2005),  at  1.
149 Ibid.,at 3.
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the    efforts to uphold their threatened livelihood. 1 50 As alluded upon previously,    the
differentiation in this region between pastoralists Khoe and hunter-gatherers San becomes
blurred in the light of nascent alliances between the two groups under the Khoesan identity.
Additionally, other groups such as the Himba of Namibia have enlisted in the movement,
notwithstanding Suzman's affirmation that 'in terms of the criteria by which indigenous
people are defined in international law, San and Khoe are the only indigenous people of
southern Africa'. Furthermore, 2001 South African official statistics recorded the existenceI 51

152of some 3,994,505 'coloured' people. Some have suggested that 'the gains made by a
growing indigenous movement could encourage many of these people to reclaim and
recognise African, San and Khoe ancestry which has tended to be suppressed in favour of a
stress on their European and Christian background'.15] Finally, Southern Africa has offered
two of the most challenging examples of self-identification as indigenous peoples by the
Rehoboth Basters and Boers that are examined below.

As discussed above, the complexity of identity questions in Burundi, Rwanda and (mainly
eastern) D.R. Congo pastoralist groups from these areas might face many difficulties if they
were to claim indigenous identity. Their comparatively less marginal position in society and
the competing invocations of aboriginality might, arguably, represent a major challenge to the
formulation and endorsement of indigenous claims, even though they mostly present similar
situational characteristics as other African pastoralists. It is not to be excluded that changing
socio-political realities might lead these groups to walk in the footsteps of fellow pastoralists
from other parts of the continent in claiming indigenous identity.

The Sahel and Sahara arid/desert lands of West and North Africa have in common a number
of (semi-)nomadic pastoralist peoples who have, as of recent, taken up indigenousness as a
way of reclaiming what they consider to be a common cultural heritage threatened by
dominant Arabic (North Africa) or other sedentary ethnic groups (West Africa). Tuaregs and
Berbers are building alliances under a perceived shared historical and ethno-cultural identity:
the Amazigh (or Imazighen in plural). This pan-Saharan identity is said to represent more154

or less 30 million people spread across Western and Northern Africa. While some155

members of this group (still) practice nomadic pastoralism, the majority of group members,
mostly in Northern Africa, are settled farmers resisting 'arabization' and similar practices by
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Saugestad, 'The Indigenous Peoples', at 26-30; J. Suzman, Minorities in Independent Namibia (MRG, 2002);

N. Crawhall, 'Indigenous Peoples of South Africa: Current Trends', Project to Promote ILO Policy on
Indigenous and Tribal Peoples / South African San Institute, International Labour Office, Geneva, 1999.
1si  J. suzman, Regional  Assessment of the  Status  of the  San  in  Southern Africa:  An  Assessment of the  Status  of
the San in Namibia (Legal Assistance Centre, Report No. 4, 2001). at 72.
152 See statistics South Africa: 2001 Digital Census Atlas,
http://www.statssa.gov.za/census2001/digiAtlas/index.html (visited on 6 July 2007).
153 S. Robins, 'NGOs, "Bushmen" and Double Vision: The tKhomani, San Land Claim and the Cultural Politics
of "Community" and "Development" in the Kalahari', (2001) 27 Journal Of Southern A/can Studies 4,833-
853, at 846, note 44.
154 ACHPR and IWGIA, Report on Indigenous Populations/Communities, at 22-24.
155 For re ferences to this figure and further details on the Arnazigh, see IWGIA, 77:e Indigenous World 2007, at
434; Congres Mondial Amazigh, 'Les Amazigh du Maroc: Un Peuple Marginalise',
http://www.ohchr.org/english/'bodies/cescr/docs/info-ngos/CMA.pdf (visited on 9 March 2007), at 2. See also
IPACC, 'Les Peuples Autochtones de l'Espace Sahelo-Saharien, le Pdtrole ... et les Etats Unis d'Amerique et
leur Terrorisme Export6', http://www.ipacc.org.za/uploads/docs/PA-AO(1 ).pdf (visited on 22 May 2007). The
relevant countries are Egypt Morocco, Libya, Tunisia, Algeria, Niger, Mali, Burkina Faso, Canary Islands,
Mauritania and in diaspora; Ftddration Internationale des Ligues des Droits de L'Homme (FIDH), Le Maroc et
la Question Amazighe (Rapport. 59* Sess. du Comitt pour l'Elimination de la Discrimination Raciale, 2003),
http://www. fidh.org/intgouvionu/rapport/2003/ma0103 f.pdf (visited on 5 June 2007), at 3.
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dominant cultural groups or other forms of assimilationist state policies. Revival of156

Amazigh cultural identity, purportedly, aims at rehabilitating community members -
presented as the indigenous peoples of the Sahara region - from many centuries of
domination, degradation and oppression by successive waves      of '

invaders',      and
'occupiers'. In addition to modern patterns of subjugation, Imazighen indigenous157

discourses trace the history of invasions and occupation back to the Romans who are
perceived as the primarily designators of some members of this groups as barbarus, a
derogatory term from which 'Berbers' is believed to be a derivative name.158 Amazigh people
claims historical anteriority in the Saharan region and this factor - coupled with differential
cultural attributes vis-6-vis neighbouring societies - is at the heart of dynamics aimed at
revitalizing a pan-Amazigh cultural identity

transcendiwi
respective national borders of West

and North African countries where various groups live.

Besides being practiced by a considerable number of Imazighen, pastoralism is also the
traditional livelihood activity of the Fulani people, 'a multi-variety ethnic group disseminated
throughout the Sahel:160 Reference to Fulani (or Fulbe161) as a single ethnic group hides
however a more complex picture of an identity regrouping several millions of people spread
across a dozen of West and Central African countries including Mauritania, Senegal, Gambia,
Guinea, Sierra Leone, Ivory Coast, Mali, Burkina Faso, Benin, Togo, Niger, Nigeria,
Cameroon, Chad, Sudan,162 Ghana,163 and Central African Republic. 164  As  it  is  the  case  for
the other mentioned groups, there are no accurate figures on Fulani population of the Sahel
and neighbouring regions. Estimates suggest that their total population is somewhere between
20 and 30 million peoples scattered across the said region; making them 'the most

165

136 B. Maddy-Weitzman, 'Ethno-politics and Globalisation in North Africa: The Berber Culture Movement',
(2006)  1 1  Journal of North African Studies  1,71-83, at 13.
i 57 Dynamics aimed at promoting this pan-Sahara identity emerged in 1993 as asserted by a prominent leader of
the Amazigh movement in UN Doc. E/CN.4/Sub.2/AC.5/2000/WP.3, para. 8.
158 G. Kratochwil, * Some Observations on the First Amazigh World Congress (August 27-30, 1997, Tafira,
Canary Islands)',(1999) 39 Die IFelt des/slams 2, 149-158, at  149, note 1.
159 ACHPR and IWGIA Report on Indigenous  Populations/Communities, at  \8-19.
16'  A. Wane, Review of the Literature on Pastoral  Economics and Marketing:  West Africa (Report prepared for
the World Initiative for Sustainable Pastoralism, IUCN EARO, 2006),
http://www. iucn.org/wisp/documents_english/west_africa_reports,pdf (visited on  14 May 2007); see also C.
Dutilly-Diane,  Review  of the  literature on  Pastoral  Economics  and  Marketing:  North  Africa  (Report prepared
for the World Initiative for Sustainable Pastoralism, IUCN EARO, 2006),
http://www. iucn.org/wisp/documents_english/north_africa_reports.pdf (visited on 14 May 2007).

As for instance in T. J. Bassett and M. D. Turner, 'Sudden Shift or Migratory Drift? Ful Be Herd Movements
to the Sudano-Guinean Region of West Africa', (2007) 35 Human Ecology, 33-49; M. de Bruijn and H. van
Dijk, 'Changing Population Mobility in West Africa: Fulbe Pastoralists in Central and South Mali', (2003) 102
African  A#airs, 285-307.
162 A. Leblon, Le pulaaku :  Bilan Critique des  Etudes de  ildentitd Peule en Afrique de l'Ouest (Centre d'Etude
des Mondes Africains (CEMAf), 2006), http://www.mmsh.univ-aix.fr/iea/Clio/LEBLON.pdf (visited on 31  May
2007), at 3.
163 S. Tonah, 'Migrant Fulani Herdsmen, Indigenous Farmers and the Contest for Land in Northern Ghana',
(2002) 37 Africa Spectrum L 43-59. Once again, the title  in this publication  is  revealing on constructions of the
'indigenous' whereby the term is used to refer to settled farmers, while nomadic pastoralists are referred to as
migrants.
164 ACHPR and I WGIA, Report on indigenous  Populations/Communities,  at  18. Some studies list Ethiopia and
Eritrea among the homelands of Fulbe/Fulani peoples, as in Bruijn and Dijk, 'Changing Population', at 288.
163 On these figures, see M. Moritz, 'FulBe Pastoralists and the Neo-Patrimonial State in the Chad Basin',
(2005) 25 Geography Research Forum, 83-104, at 86·, A Survey of West Africa, http://www. momentum-

mag.org/200701/200701-feature01.pdf (visited on 5 June 2007), at 30. For alternative, lower but generic
estimates, see A. J. Gordon, 'Cultural Identity and illness: Fulani Views', (2000) 24 Culture. Medicine and
Psychiatty, 297-330, at 298.
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numerous and probably the most prominent of all the pastoral groups in West Africa'.166 It
should be noted that even if they are presented as being historically pastoralists, Fulani
people are currently divided in many groups and sub-groups; some still practicing pastoralism
while others are involved in mixed farming. 167 The Mbororo communities spread  in a number
of countries of the said region (and subdivided, among others, into Jafun, Woodabe,  Aku)  are
the most representative group of Fulani still practicing pastoralism and active in championing
their identity as indigenous peoples through participation in relevant national, regional
international fora. 168

Many representatives from groups listed above are increasingly claiming indigenous identity,
seeking recognition as such and invoking the underlying legal protection. If more African
pastoralist groups are to endorse the indigenous identity in the future, the overall figure of
African and global indigenous population will certainly need to be substantially upgraded. In
the nearly two decades of indigenous activism on the African continent, traditionally
pastoralist groups - like the Maasai, Mbororo, Tuareg, Khoe and Amazigh - have particularly
been active in national and transnational indigenous rights networks. In fact, in as much as
aboriginality can still be construed as a relevant notion in determining indigenousness in the
African context, it has been claimed that hunter-gatherer froups such as Pygmies and San,
whose anteriority on their lands remains hardly disputed,1 9 have been under the shadow of
pastoralist groups (particularly the Maasai) in the global indigenous movement.170 Woodburn,
for instance, advocated emancipation, in the long-run, of hunter-gatherers 'indigenous'
organizations from pastoralists' as he questioned the commonality of present and past
experiences between the two sets of groups." Reflecting on a 1997 regional conference on
Khoesan Identities and Cultural Heritage held in Cape Town, South Africa, Lee contrasted
the status, visibility and aspirations of participant San, and Khoi groups respectively in the
following terms which can, arguably, be seen as equally capturing the relatively low profile
of hunter-gatherers  in the African indigenous movement:

'By the end of the conference it was clear that there were two quite different kinds of stakeholders
represented. One group, largely San with some Khoi, had claims to cultural legitimacy that were
impeccable, but whose political leverage and media savvy were weak. The other, largely Khoi (and
neo-Khoi), had political and media clout, but, by reason of land and language loss, had claims to
legitimacy  that  were  far more tenuous.  Each of these constituencies has, in effect,  what the other lacks.
Yet theirs was a dialogue of two solitudes. Hopes of the organizers, myself included, that the two
would combine their strengths and make common cause may have been premature, given the vast
differences in the historical experiences between, say, Coloured communities in the post-apartheid
Cape and San peoples scattered

thou h
northern Namibia and Botswana integrated into the regional

political economy far more recently'.

166  S. Tonah, 'Integration or Exclusion of Fulbe Pastoralists  in  West A frica: A Comparative Analysis o f
Interethnic Relations, State and Local Policies in Ghana and C6te d'Ivoire; (2003) 41 Journal of Modern
African Studies 1, 91-114.
i67  Ibid.,  at  18  See  also K. Hampshire, 'Fulani  on the Move: Seasonal Economic Migration  in the Sahel  as  a
Social Process', (2002) 38 Journal OfDevelopment Studies 3,15-36.
168 On relevant literature, see ACHPR and IWGIA, Report on Indigenous Populations/Communities,  at  18;  S.
Hickey, 'Transnational NGDOs and Participatory Forms of Rights-Based Development: Converging with the
Local  Politics of Citizenship in Cameroon',  (2002) 14 Journal of International Development, 841-857;  B.
Tchoumba, 'Indigenous and Tribal Peoples and Poverty Reduction Strategies in Cameroon', /LO, Pro 169,
2005, at 20-22.
169

Campbell, 'Ethnic Minorities', at 8.
170

Igoe, 'Becoming Indigenous', at 416. See also Lee, 'Twenty-First Century', at 465-468.
m J. Woodburn, 'The political Status of Hunter-Gatherers in Present-Day and Future Africa', in A. Barnard and
J.  Kenrick (eds.), ,4.»ica 's Indigenous Peoples, at  12.
172 Lee. 'Twenty-First Century', at 467.
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The majority of the groups named in the preceding paragraphs have more or less some form
of international visibility through engagement in the global indigenous movement. A
considerable number of other groups, from either the GHA, West Central or Southern Africa
practice pastoralism as a main livelihood activity, without being (yet) full participants in the
global indigenous movement. Besides the groups listed in the 2005 ACHPR and IWGIA
report, the Horn of Africa lists a considerable number of ethno-cultural identities practicing
pastoralism   such   as   Afar (Dj ibouti, Eritrea, and Ethiopia); Issa (Djibouti and Ethiopia);
Kerayu (Ethiopia), Beja, Kababish, Misseriya, Reshiat, (Sudan), Wardei, Orma, Sakuye
(Kenya); and a considerable number of Somali clans. This non-exhaustive listing of173

pastoralist groups does not further include those agro-pastoralist groups such as Dinka, Nuer,
Shilluk (Sudan), still considering pastoralism as their main livelihood activity.

As is the case for hunter-gatherers, land and territorial rights are central to indigenous claims
by the various African pastoralist groups. Contextually, it should be noted that these
indigenous claims are voiced on a continent where globalization and flow of capital generate
a situation whereby the gap between tiny percentages of rich and masses of poor is very
significant, and continuously increasing. 174

Hence, beyond struggles for preservation of non-
dominant cultures, the stakes of competition for resources are equally determining for
peoples participating  in the indigenous movement.175 Integral  part of NGO revolution on the
African continent, engagement in indigenism amounts to a certain degree in Igoe's words, to
'a successful adaptation to the conditions laid down by foreign donors on the part of local
political actors who seek in this way to gain access to new resources'.176

It appears that the indigenous question in Africa will remain for a while torn between the
imperatives of a rigorous delineation of conceptual applicability of the concept to particular
groups meeting specified, more or less objectively cognizable criteria on the one hand and a
focus on particular socio-economic conditions of groups presented as forced to endorse
indigenousness as the only available strategy for redress on the other hand. The second Table
(II) in appendix 1 lists those African pastoralist groups most active in the global indigenous
movement and whose population estimates are available.

3.3.2.3 Small-Scale Farmers and Questions on Subjective Identification

The previous sections have highlighted the loose - or loosening - grounds beyond self-
ascription and marginalized status, under which mainly hunter-gatherer and pastoralist groups
from the African continent are endorsing the emerging international legal category of
'indigenous peoples' as a source of identity. Among other consequences of predominance of
subjective over objective criteria in identification of indigenous peoples is a situation
whereby a growing number of groups with differing political and socio-economic
characteristics have invoked indigenousness on the ground of their situational characteristics.
A noticeable feature of the popularity enjoyed by the concept is the fact that indigenous
claims are no longer limited to hunter-gatherers and pastoralists but have been voiced by
other groups with differing traditional modes of production. It is worth recalling that not all

173 ICRC, Livestock Stu*, at 5; M. A. M. Salih, 'Pastoralism and the State in African Arid Lands: An
Overview', IWGIA. Newsletter, 2/93, at 4-13.
174

Saugestad, The /nconvenient Indigenous, at 77-78. See also good illustrations in UNDP, 'Addressing Social
and Economic Disparities for Human Development', in Kenya- Human Deve/opment Repon 2001, at  1-12.
175 Hodgson, 'Introduction ', at 1041 et seq.
176

Igoe, 'Scaling up Civil Society', at 867.
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groups described above as hunter-gatherers or pastoralists live exclusively by their
respectively (self-) ascribed mode of production. Furthermore, members of same groups have
engaged in other than their traditional modes of production: strictly construed hunter-
gatherers or pastoralists are statuses that can only be sustained by very limited number of
groups.

Hence, categorization of most groups in either category is more reliant on predominance of
one  mode of production over others  -  in most cases a matter of degrees  - and historical rather
than contemporary livelihood activities. For instance, it was remarked that while some
Amazigh or Fulani/Fulbe are classified as transhumant pastoralists, others have engaged in
settled agriculture or farming. Indigenous claims by agriculturalist Bogo people of Togo177

said to total some 6,000 people are another example of peoples not falling under the above
categorization but currently claiming indigenousness in their respective countries. 178

Additionally to these cases, the Ogonis of Nigeria represent one of the most world-renowned
'African indigenous peoples' not fitting into the

hunter etherers
or pastoralists classification.

Traditionally practicing farming, fishing and hunting, the Ogoni people living in the oil-
rich Niger delta in Nigeria gained international notoriety under the tragic circumstances
surrounding the execution of their internationally acclaimed leader Ken Saro Wiwa together
with eight other Nigerian citizens   in    1995   by the repressive, military regime of Sanni
Abacha:w Constituting  one  of the estimated  more  than 250 different ethnicities in Nigeria,

181and representing some 300,000 to 500,000 people out of a national population of
141,356,000,182 the Ogonis were listed under the admittedly non-exhaustive enumeration by
the 2005 Africa Commission's report as the only indigenous peoples group in Nigelia and
categorized as small-scale farmers. While the tragic execution of Ken Saro Wiwa and183

others attracted international attention to his Ogoni group, the latter are only one of the many
communities living in the Niger Delta and more or less facing similar problems. Other groups
include the Izons (Ijaws), 1sokos, Urhobos, Itsekiris, Ilajes, Andonis, Ibibios, Orons, Efiks,
Anangs, Ekpeyes, Ekweres and others, totalling some seven to twelve million. All these184

groups are said to depend on 'fishing and small-scale farming subsistence farming for their
livelihood'. 185

Election, by the Ogonis, of indigenousness as a relevant framework through which they could
channel their grievances of persecution by the Nigerian central government has been analysed
as one among many other strategies used by a number of the above groups from the oil-rich

177 ACHPR and IWGIA, Indigenous Peoples in Afnca, at  15-16.
178 Meeting of the author with Honorine Abra Mawwanvi, a representative from the group at the 6'h Session of
the United Nations Permanent Forum on Indigenous Issues.
179 C. R. Ezetah, 'International Law of Self-Determination and the Ogoni Question: Mirroring Africa's Post-
Colonial Dilemma', (1996-1997) /9 Loy. L.A. Int'I  &  Comp. L.J., 811-856, at 814.
180 Ibid., at 811. See also B. Clifford, 'Political Process Theory and Transnational Movements: Dialectics of
Protest among Nigeria's Ogoni Minority', (2002) 49 Social Problems, 395415.
181 B. Clifford, 'Political Process Theory',    at 396 (estimates dated    2002);    I. L. Worika, '

Deprivation,
Despoilation and Destitution: Whither Environment and Human Rights in Nigeria's Niger Delta', (2001-2002) 8
ILSA J. Int'i & Comp. L. 1,1-30, at 7.
182 UN, Population Division of the Department of Economic and Social Affairs of the United Nations
Secretariat, World Population Prospects: The 2006 Revision and World Urbanization Prospects: The 2005
Revision, http://esa.un.org/unpp/p2kOdata.asp (visited on  15 June 2007).
153 ACHPR and IWGIA, Indigenous Peoples in,UHca, at 16.
184 The names and figures are provided by Worika, 'Deprivation', at 4-5.
185 Ibid., at 5.
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Niger Delta in claiming a share into resources generated by the exploitation of 'their' Oil.186
Other strategies include environmentalism, minority rights and general human rights
activism. Grounding on these shared situational characteristics, it is not to be excluded that
these and other Nigerian ethnic groups will raise indigenous claims and seek recognition of
rights attached thereto. Present and potential future claims by the Oginis and other Niger
Delta communities, have to be looked at in historical perspective of a particularly troubled
part of Nigeria as most of the territory where this activism is nurtured forms part of the
former secessionist Biafra region.

The status of indigenousness in Africa has mostly been reliant on self-identification of
specific groups as such and the endorsement of such claims by international actors. This has
generated situations whereby some groups secure international recognition as indigenous
peoples, while others sharing similar historical claims, situational socio-economic
characteristics and relative political marginality do not (yet) engage in, or are not
incorporated into, the struggle for recognition as indigenous peoples. It remains to be seen
what long-term effects the endorsement of this new source of identity - with its prescriptions
about entitlement to land and self-determination - will generate as far as relations between
'
indigenous' and 'non-indigenous' groups are concerned. Furthermore, claimed indigenous

identities in Africa represent a complex reality whereby most indigenous organizations
represent members from specific localities, with only a limited number of them likely to
claim national or regional representation. Hence, there are multiple local (in many cases
competing) organizations representing specific groups of, say the Maasai of Kenya or
Tanzania, the Twa of Rwanda and so forth. 187 Application of the concept 'peoplehood' as
construed in indigenous discourse and relevant international and regional instruments
becomes challenging as it is elaborated upon in subsequent parts of the present inquiry.

3.4. Indigneous Peoples or Margininalized Minorities?

3.4.1. Heated Discourses over Identity Claims in Africa

The above analysis driven by a search for objective contextualization of indigenous claims in
Africa does not make abstraction of historic and daily sufferings of those claiming this
identity. Debates over indigenousness in Africa have precisely revolved around opposed
views between activism by, or alongside, groups presented as dispossessed, marginalized and
subjugated by 'mainstream society' on the one hand, and reservations over endorsement of
this identity by some groups part of multiethnic states, out of fears of long-term negative
implications on the other. For indigenous activists and sympathizing scholarship, the188

contemporary pitiful state of claiming groups downplays any rational and discursive

186 J. Oloka-Onyango, 'Reinforcing Marginalized Rights in an Age of Globalization: International Mechanisms,
Non-State Actors, and the Struggle for People's Rights in Africa', (2002-2003) 18 Am.  U Int7 L. Rev., 851-913,
at 860-862.
187 For Tanzanian Maasai, see Hodgson. 'Precarious Alliances', at 1086-1087, where the author mentions the
existence of more than 100 Indigenous Non-Governmental Organizations. See also Igoe, 'Scaling up Civil
Society', at 864 et seq. For Kenya, see P. D. Little, 'Maasai Identity on the Periphery', (1998) 100 American
Anthropologist 2, 444-457; and for Rwanda's Twa, see J. Leswis and J. Knight, The Twa Of Rwanda:
Assessment of the  situation of the Twa and  Promotion of Twa  Rights  in  Post-War  Rwanda (World Rainforest
Movement and IWGIA, 1995), at 99-102.
188 On these debates, see Hodgson, 'Introduction', at 1037-1049; Kuper, 'The Return of the Native',  389- 402;
Barnard, 'Kalahari Revisionism', at 1-6; Guenther et al., 'The Concept of Indigeneity; at 17-31; M. Asch era/.,
'On the Return of the Native', (2004) 45 Currentknthropologv 2, 261-268.
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questioning of adopted paths in righting present and past wrongs at the heart of their misery.
Like in other regions, enhancement of differential group identities, advocacy for the riches o f
cultural diversity, preservation of ancestral traditions, lands, religious and other customary
practises for future generations or, mere reinvention of tradition, are recurrent themes in
current indigenous activism on the continent. Pragmatism and humanitarianism (whether
genuine or feigned) tend to dominate the debate in lieu of any search for rational queries into
the real nature, root causes and solutions to problems posed by indigenous claims in Africa.

Few debates have sufficiently proceeded on an in-depth examination of the indigenous
probltmatique in the African setting, its contours and possible escalating consequences of
transposing American, Australian, New Zealand's and other types of indigenous rights
frameworks on national, sub-regional or regional scenes of fragile and often still unstable
African states. Images of entire communities threatened by authoritarian regimes, and taken
out of their historical, political and socio-economical contexts are branded to silence any
dissonant voices concerned with adverse long-term implications of applying indigenousness
in inherently heterogeneous societies,   as    is   the    case    for most African countries. 1 89   As

indigenousness acquires an acceptance much more reliant on situational characteristics than
on first occupancy of specific lands, the pre-colonial, colonial and post-colonial geographies
of the African continent are blurred and considerations over present conditions of particular
groups dominate a debate. In the end, the indigenous rights debate in Africa does not seem to
pay needed attention to determinant temporal and spatial factors. It becomes subtle to190

engage in any quest for the difficult equilibrium between the interests of individuals, groups
and polities.

On a continent where dominant political and economic debates - inspired and influenced by
dynamics in other parts of the world - revolve around markets expansion and political
integration, some aspects of indigenous claims are perceived as counter-projects. Even
though not necessarily mutually exclusive, real or utopian aspirations for sub-regional or
continental economic integration and political federation(s) go ashtray from advocacy for
such rights as to self-determination of particular groups within African nation-states. Policies
pursuing satisfaction of general interests are confronted with interests of particular groups in
a debate presented by indigenous activists as a matter of social justice in favour of the most
oppressed and dispossessed portions of national populations.

As previously explored, indigenousness is one of the multiple forms of affirmation of
differential identities including in Africa. International legal norms are, however, still squared
in either minority or indigenous rights protection. The relatively recent, if not
conceptualization, at least internationalization of these two legal categories explains the
remaining questions over the delineation and correlations between them. The resonance of
either concept as applicable to particular groups within given African states needs to be
revisited.

189 Kuper makes a similar case in his criticism of poor theoretical foundations of indigenous peoples' rights
advocacy. See Kuper, 'The Return ofthe Native', at 389-395.
190 Hence. Kuper wondered whether 'the English' quali fy as an indigenous people as  'some of their ancestors
once experienced colonization by the Romans'. See Kuper reply to M. Asch and C. Samson, 'On the Return of
the Native'. at 265.
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3.4.2. Minority, Indigenous, Local Communities or Threatened
Peoples ?

3.4.2.1. Political strategies or immutable identities?

The preceding chapter explored, in more general terms, the existing correlations and contrast
between minority status and indigenous rights in international law. Accordingly, without
being repetitive, the present analysis seeks to explore, more specifically, the applicability of
this conceptual differentiation to Africa and related dynamics. Like for indigenous peoples'
rights, identification of specific groups as minorities in Africa is a relatively recent
phenomenon. Moves by specific groups in Africa seeking protection as minorities or
indigenous peoples are heavily inspired by international dynamics and overseas experiences.
1n   1993, the Copenhagen based IWGIA hosted a conference  on the specific Question  of
Indigenous Peoples in Africa. 19' Despite focusing  on ' indigenous peoples', interrogations
were raised as to the linka es between minority and indigenous status and the applicability of
either concept to Africa. Even though invoked in this conference - as it is often the case for
other fora where these issues are examined - the differentiation between minorities and
indigenous people did not seem to represent an issue to be compellingly determined. Faced
with pre-existent constructions of indigenousness mainly grounded on aboriginality - i.e. first
occupancy of specific territories - the expressed views at the conference advocated a
'structural' instead of a 'substantial' definition of indigenous peoples, with focus on 'ethnic
group's structurally difficult position vis-a-vis those in power'. f93

The first major conference to take place on the continent on 'the situation of indigenous
peoples in Africa' - also sponsored by IWGIA and organized in collaboration with PINGOs
from Tanzania - was only convened in early 1999.'94 With participants from East Central and
Southern Africa, the conference culminated into the adoption of the 'Arusha Resolutions',
urging African governments to provide for special legal protection of mainly hunter-gatherers
and pastoralists communities. Through these two conferences and direct support to195

particular groups, IWGIA was instrumental in popularizing indigenousness in Africa, and set
in motion a dynamic which was endorsed by other actors.

Since the year 2000, a series of conferences involving 'various indigenous peoples and
minority groups were convened, under the auspices of the United Nations Office of the,196

High Commissioner for Human Rights (OHCHR) - with active participation of other UN
agencies and bodies - to reflect on Multiculturalism in Africa: Peace and Constructive Group
Accommodation in Situations involving Minorities and Indigenous Peoples. These197

meetings were convened upon request from the UN Working Group on Minorities
(UNWGM) and the UNWGIP, formally endorsed by the Sub-Commission on the Promotion

19: See Verber et al. (eds.). '... Never Drinkfrom the Same Cup ', at 5.
192 G. Berge, 'Reflections on the Concept of Indigenous  Peoples in Africa', in Verber  et a/.  (eds.), '. Never
Drink from the Same Cup', at 235.
193 Ibid.

'  See IWGIA, The Indigenous World 2001-2002, at 453. For a text of the resulting resolutions, see IWGIA,

'Arusha Resolutions', Indigenous A#airs 2/99,50-55.

193 Ibid., see paras. 9.2 and 9.3 of the Arusha Resolutions.
196 UN Doc. E/CN.4/Sub.2/AC.5/2001/3, para. 7.
197 See UN Docs.: E/CN.4/Sub.2/AC.5/2000/WP.3; E/CN.4/Sub.2/AC.5/2001/3; E/CN.4/Sub.2/AC.4/2002/4. It
might seem a matter of simple detail  but one should not miss the fact that proceedings of these conferences were
recorded as United Nations documents, which shows UN paramount involvement in developing these concepts
in Africa.
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and  Protection of Human Rights in Resolution 1999/20.'98 The Arusha, Kidal and Gaborone
conferences acknowledged the difficulties attached to invocation of indigenous peoples and
minority claims in the African contexts as well as challenges relating to the demarcation of
these two categories. In the 2001 second conference held in Kidal, the representative of the
Secretariat of the African Commission on Human and Peoples' Rights - J. Batchono - 'drew
attention  to the di fficulties of raising indigenous and minority issues in Africa when there was
insufficient agreement on their definition'. 199 He further indicated  that 'in certain instances,
resorting to the use of the terms "minorities" and "indigenous" could even become part of the
problem in responding to the needs of such communities and peoples'.200 Echoing the same
concerns, 'several participants expressed a preference for describing indigenous peoples and

, 201minorities as excluded or marginalized communities, peoples or groups . Participants
appears to have agreed that 'unequal opportunities for development and unequal access to
State resources and decision-making, as well as lack of protection of their culture, were
criteria which served to distinguish indigenous peoples and minorities from other
communities or groups'.102

Acknowledgment of challenges attached to indigenous and minority claims in inherently
heterogeneous African states did not result into a rejection of such claims. On the contrary,
the third conference held in Botswana in 2002 culminated into the Gaborone Declaration on
Indigenous Peoples and Minorities in Africa urging the various actors, among others African
states, to take specific measures in recognizing, promoting and enforcing indigenous peoples'
and minority groups' rights. In many cases, these gatherings, to which states were hardly

203

associated, represented some kind of regional endorsement of self-identification dynamics
characterized by their transnational orientation.204 This is illustrated by the fact that
participants in these proceedings evaded the difficult task of setting up clear guidelines and
principles for minority and indigenous peoples' protection in African complex settings by
stressing the destitute conditions and powerlessness of claimant groups and the benefits
resulting from their identification as minorities or indigenous peoples. In these and related
fora where the question is debated, calls for legal protection were (or are) hardly followed by
clear guidance as to how such protection can practically be realised. 205

Some have argued that 'African governments may have as much difficulty with notions of
indigenousness as they have with notions of minorities in a context where 'indigenous

,206

rights may be submerged under post-colonial imperatives of development and poverty

r98 Thomberry, /ndigenous Peoples, at 260. See also Sub-Commission on the Promotion and Protection of
Human Rights, Res. 1999/20, 33rd mtg., 26 August 1999, mainly para. 7.
199 UN Doc. E/CN.4/Sub.2/AC.5/2001/3, para. 52.
200 Ibid.
20, Ibid., para. 53.
202 Ibid.
203 UN Doc. E/CN.4/Sub.2/AC.4/2002/4, paras. 32-39. For further comments on this conference and conceptual
resonance of minority and indigenous rights in Africa, see R. Werbner, 'Introduction: Challenging Minorities,
Difference and Tribal Citizenship in Botswana'. (2002)  28 Journal of Southern ·1#ican Studies 4,  671-684;  J.  S.
Solway, 'Navigating the "Neutral" State: "Minority" Rights in Botswana',  (2002) 28 Journal of Southern

 ican Studies 4,111-729.Participants in the Arusha, Kidal and Gaborone conferences were representatives from claimant indigenous
or minority groups, advocacy groups, the UN and affiliated bodies. Except representatives from hosting states,
records show that government representatives were generally not present in these gatherings.
205 On these debates,  see the various papers compiled in Barnard and Kenrick (eds.), ,lfrica 's  Indigenous
Peoples.
206 Thornberry, /ndigenous Peoples, at 246-247.
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reduction'.207 It generally appears that there have been more pressure on, rather than
association of, African governments as far as searches for appropriate answers to questions
posed by indigenous and minority claims are concerned. 208 Calls for 'further dialogue among
the difrerent peoples  of the continent on this issue',209 have hardly translated into constructive
debates between self-identified indigenous peoples and other non-claimant groups or states in
which the various groups live. The result is a situation whereby national policies and legal
systems of nearly all African countries with claimant minorities and indigenous peoples, face
the dilemma of either recognizing these unspecified categories or facing harsh international
criticism for non-accommodation of marginalized groups.

Although some scholarship has tried to theoretically differentiate mere 'ethnic groups' with
'minorities' under international law, others have suggested that most of the commonly210

rehearsed - but not agreed upon - identification criteria might be applicable to most groups in
multiethnic African states, thereby concluding that most of them are entirely composed of
minorities.211 Absent definitions and cognizable identification as well as differentiation
criteria between indigenous peoples and minorities, an organization such as the Working
Group of Indigenous Minorities in Southern Africa (WIMSA), can - by strategy or ignorance
- use a name with both concepts, without attaching much importance to their legal
resonance.212 In fact, even if many marginal groups from African countries are struggling for
recognition as 'indigenous' rather than 'minorities', some of them have participated in
international bodies and networks dealing with both issues; despite the emerging institutional
and normative differentiation. The practice of the United Nations Human Rights213

Committee has made it clear that indigenous peoples can invoke relevant ICCPR provisions
on minority rights.214 It remains however unclear whether particular groups can cumulatively
invoke minority and indigenous rights protection without weakening some arguments put
forward by indigenous claims for more than just minority protection.

The above referred to conferences on multiculturalism in Africa acknowledged the fact that
'problems of minorities and indigenous peoples were closely linked to the creation of nation
States whose frontiers were arbitrary and largely inherited from the colonial period'.215
However, it is to be noted that neither claimant minorities and indigenous peoples, nor most

207 Ibid., at 246.
208

As acknowledged by some organizations advocating indigenous rights, such as IWGIA, /ndigenous A airs,
3/98, at 4.
209 UN Doc. E/CN.4/Sub.2/AC.5/2001/3, para. 61.
2"  See  N. Kymlicka,  Multicultural  Citizenship:  A  Liberal  Theory of Minority  Rights  (Clarendon Press,  1995),
ch. 2. See also P. Thornberry, 'Indigenous Peoples in International Law: Definition, Claims, Process', in A.
Barnard and J. Kenrick (eds.), A#ica 's Indigenous Peop/es, at 82.
21' Al fonso Martinez, E/CN.4/Sub.2/1999/20, para. 91. The 1997 MRG, World Directory OfMinorities, 388-533
lists numerous African groups as minorities. For a proposition on how minorities might be construed in Africa,
see E. E. Osaghae, 'Managing multiple minority problems in a divided society: the Nigerian experience', (1998)
36 Journal of Modern  African Studies  1,1-14, at 34.
212 This organization participates  in UN sponsored indigenous gatherings, as reflected  in B. Festus, 'Statement
prepared for the 6th United Nations Permanent Forum on Indigenous Issues Special Theme: Territories. Lands
and Natural Resources', New York, 14-25 May 2007, on behalfof the organization.
213 This is a case of the Karamojong, Ogoni, Oromo, Tuareg, among others, listed as indigenous peoples in the
ACHPR  and  IWGIA,   Report  on  indigenous   Populations/Communities,  at   15-16.  Representatives  from  these
groups participated in sessions of the UN Working Group on Minorities as reflected by their statements at the
12'h  Session  in 2006, http://www.ohchr.org/english/issues/minorities/group/main.htm (visited  on   11  October
2007).
214 This results from the previously invoked jurisprudence of the HRC and, mostly, its General Comment No.
23: The rights of minorities (Art. 27), 8 April  1997, UN Doc. CCPR/C/21/Rev. l/Add.5, paras. 3.2 and 7.
215 UN Doc. E/CN.4/Sub.2/AC.5/2001/3, para.  i 3.
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of the so-called dominant groups within African states can be held responsible for this
arbitrary partition of the continent as nearly all groups were equally conquered and coerced to
coexist into created polities. Accordingly, if endeavours aimed at finding remedies - for216

claimant groups' disadvantaged status in nearly all spheres of life - can only but be
encouraged and supported, questions arise as to the means to achieve this goal. Invocation of
self-determination by self-identified indigenous peoples is regarded, with suspicion, as
representing bars to the needed constructive dialogue between historically marginalized
groups and other members of their politics. Criticisms pointing out flaws in indigenous
discourses in Africa are generally denounced for being sympathetic with assimilationist
policies pursued by some governments. A number of African states apprehend long-term
implications of indigenous rights in their inherently heterogeneous societies. They view this
concept and legal framework as threatening their very existence and shaking the fragile
equilibrium resulting from the application of the uti possidetis principle upon
independences.

217

Some examples of indigenous claims from Africa have not only raised controversies
nationally and regionally but also shaped international debates thereon. Cases of indigenous
claims by Namibian Rehoboth Basters and South African Boers are revealing.

3.4.2.2. Indigenous Basters and Boers?

The loose (or absence of agreed upon) criteria in determining which groups qualify as
indigenous peoples on the international scene was put at test following claims by two
particular groups from Southern Africa: the Rehoboth Basters and Boers. The former are said
to total some 35,000 peoples. Niezen portrays the Rehoboth Basters as: 'descendants of218

indigenous Khoi and Afrikaans settlers who claim that, with Namibia's independence in
1990, they were deprived of their traditional form of self-government, had their communal
land expropriated, thus losing their means of subsistence based upon cattle raising, and were
denied use of their mother tongue in administration, justice, education and public life'.2"

According to some literature, the Rehoboth Basters are a formerly privileged group under
both German colonization,220 and South African mandate over Namibia.221 Throughout this

216 A similar reasoning was put forward by UN Special Rapporteur Alfonso Martinez in UN Doc.
E/CN.4/Sub.2/1995/27, para. 109.
217 OAU,  Resolution on Border Disputes among African States,  AHSG,  1 "  Ord.  Sess.,  Cairo/UAR,   17-21  July
1964, AHG/Res. 16(I). See also Klabbers and Lefeber, 'Africa', at 37 et seq.
218 Divergent figures vary from 33,000 to 41,000. On these figures. see Suzman, Minonties in Independent
Namibia, at  19·, A. H. E. Morawa,  Minority Languages and Public Administration:  A  Comment on Issues  Raised
in Diergaardt et al. v. Namibia (European Centre for Minority Issues (ECMI), October 2002),
http://www.ecmi.de/download/working_paper_16.pdf (visited on 6 July 2007), at 2. See also, 'Who Are the
Rehoboth Basters?',
http://www.rehobothbasters.org/index.php?option=com_content&task=view&id=81&Itemid=1 (visited on 6
July 2007).
219 Niezen, Tile Origins Of/ndigenism, at 21-22. Emphasis on 'indigenous' added.
22o See G. J. J. Oosthuizen, 'The Evil of Colonialism: The Rehoboth Baster Uprising in German South-West
Africa (Namibia) during the First World War, 1914-1915'.  in  D.  E.  Keen  and  P.  R.  Keen (eds.), Considering
Evil and Human Wickedness (Inter-Disciplinary Press, 2004), at 93-111; B. Madley, 'From Africa to Auschwitz:
How German South West Africa Incubated Ideas and Methods Adopted and Developed by the Nazis in Eastern
Europe'. (2005) 35 European History Quarter/y 3, 429-464; W. Werner, 'A Brief History of Land
Dispossession in Namibia', (1993) /9 Journal of Southern African Studies L 135-146, at 139, for some
considerations on collaboration/alliance between Rehoboth Basters with German colonial enterprise in Namibia
against other groups, including in the systematic killing of the Hereros.
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pre-independence period, they enjoyed a relative independence; a status which was formally
recognized under Act No. 56 of 1976 passed by the South African parliament granting them a
'right to self-government in accordance   with the Paternal   Law of 1872'.222 With their
'coloured peoples" status, they enjoyed a privileged position vis-6-vis the black masses under
South Africa's apartheid practices - as extended to their administered Namibian territory -
characterized by a hierarchy of races. The advent of Namibian independence described  as223

having resulted into a transfer of power by South Africa to (mainly elites from) the black
majority was not necessarily a happy occurrence for all as it led to a subsequent loss by the
Basters of their previously enjoyed 'privileged' position.224 In fact, they strongly objected to
the exercise of a wide range of powers by the new authorities in the wake of the country's
independence.

225

Following new government's political and socio-economic reforms adversely affecting their
supposedly acquired rights in pre-independence era Rehoboth Basters leadership

226

undertook a number of initiatives aimed at countering these measures modifying their status.
They initiated legal proceedings in domestic courts claiming violations by the Namibian new
government of their (communal) property rights. Decisions by the Namibian High Court 27
and Supreme Court 28 were in favour of the government as they found no violations of
claimed rights. With these negative results in domestic courts, the community leadership took
the  case to Human Rights Committee under, among others, Articles   1,  26  and  27  of the
1CCPR providing for self-determination, equal protection of the law and minority rights
respectively. The Human Rights Committee (HRC) somehow declined to determine -229

based on an inherently individual complaint brought under Optional Protocol to the Covenant
- whether Rehoboth Basters constituted  a ' people' under the covenant. It concluded that it230

was  ' unable  to  find that the authors can  rely on Article  27 to support their claim for exclusive
use of the pastoral lands in question'.231  The only favourable finding by the Committee was a
violation of Article 26 by Namibia through instructions to state officials against the use of
Afrikaans, the applicants' mother tongue. 232

211   J.G.A.  Diergaardt  (late  Captain  of the  Rehoboth  Baster  Community)  et  al.  v.  Namibia, Communication No.
760/1997, UN Doc. CCPR/C/69/D/760/1997 (2000), paras. 2.1-2.7.
222 Ibid., para. 2.3.
223 F. W. Kruger, 'Identity Building and Social Transformation: The Cases of Namibia and Botswana
Compared', (1998) 46 GeoJourna/, 79-87, at 81.
224 For a thorough analysis  of various discourses on Rehoboth identity,  see K. Kja:ret  and K. Stokke, ' Rehoboth
Baster, Namibian or Namibian Baster? An Analysis of National Discourses in Rehoboth, Namibia', (2003) 9
Nations and Nationalism 4,519-600.
225 Rehoboth People's Motion    in    the    Wake of Namibian Independence    of    1990. 20 March     1990,
http://www.rehobothbasters.org/images/stories/treaties_declarations/rehobothpeoplesdeclarationindependence 1 9
90.pdf (visited on 10 July 2007).
226

D. Simon, *Restructuring the Local State in Post-Apartheid Cities: Namibian Experience and Lessons for
South Africa', ( 1996) 93 A#ican .t#airs,  51-84.
227

The  Rehoboth  Bastergemeente and J.  G.  A.  Diergaardt v.  The  Government of the  Republic of Namibia  and
others. High Court of Namibia, Judgment of 26 May 1995, paras.  1 -37,

http://www.rehobothbasters.org/images/stories/treaties_declarations/high_court_namibia_1995.pdf (visited on
10 July 2007).
228 Rehoboth  Bastergemeente  v.  Government  of the  Republic  of Namibia.  Supreme  Court  of Namibia,  1996  NR
238 (SC), Judgment of 14 May 1996.
229 Other invoked provisions were Art. 14 (fair trial), Art. 17 (right to privacy), and Art. 25(a), (c) (participation

 ublic
affairs and access to public service).

-' Ibid., para. 10.6.
231 Ibid.
232 Ibid., paras. 10.10-11.
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Alongside these legal proceedings, the community strategically endorsed indigenousness as a
new identity through which the struggle for communal land rights could be channelled. In a
formal declaration dated 10 October  1992, they proclaimed themselves an indigenous people
and, accordingly, demanded 'all rights to which

autochtonous [sic 
and indigenous peoples

are entitled to according to international practice and conventions: 33 The following year, in
1993, they took up their case to the UNWGIP where their representative made an impressive
statement 'on the discrimination of the Rehoboth Basters: an indigenous people in the
Republic of Namibia'.234 They further established contacts with others claimant indigenous
groups in the sub-region - namely the Griqwa and Nama - aiming at sealing the First
International Treaty between Indigenous Khoisan First Nations in Southern Africa.235 1:TO 
their initial participation until 2005, community representatives participated in all sessions of
the UNWGIP,236 and appeared before subsequently created UNPFII.237-

One year after the initial Rehoboth Basters appearance before the UNWGIP, their precedent
was followed by Afrikaners Volksfront, an umbrella organization formed by a number of238

right-wing Afrikaner groups hostile to the democratic transition in South Africa.239 Their
claim to indigenous identity emerged 'out of the belief that Afrikaner identity and language

, 240
developed uniquely and distinctively in Africa, away from its origins in Europe . Likewise
for the Rehoboth Basters, their recourse to the UNWGW was triggered by political dynamics
in South Africa resulting  in  the  loss of their previously held dominant position, at least  in  the
political realm. Despite being accredited to participate in the twelfth and thirteenth sessions
of the UNWGIP, other participants resented them and ignored their indigenous claims. Faced
with an unreceptive audience, they stopped their appearance before the UNWGW or other
related fora dealing with indigenous issues. This did not however amount to an end of any
'Afrikaner' indigenous claims in South Africa.

233 The Rehoboth Baster's Declaration As an Autochthonous and Indigenous Peoples of 1992, signed by J. G.  A.
Diergaardt,
http://www.rehobothbasters.org/images/stories/treaties_declarations/rehobothbasterdeclarationindigenous%20pe

 le1992.pdf (visited on  10 July 2007).
Y. J. D. Peeters, 'On the Discrimination ofthe Rehoboth Basters'.

235

See http://www.rehobothbasters.org/images/stories/treaties_declarations/Treaty-RB-Griqua-Nama-1996-
1997.pdf (visited on  1  November 2007)
236 See the various reports of the Working Group on Indigenous Populations, 11th - 23'd sessions:
E/CN.4/Sub.2/1993/29,23 August 1993; E/CN.4/Sub.2/1994/30,17 August 1994; E/CN.4/Sub.2/1995/24, 10
August 1995; E/CN.4/Sub.2/1996/21,16 August 1996; E/CN.4/Sub.2/1997/14,13 August 1997;
E/CN.4/Sub.2/1998/16,19 August 1998; E/CN.4/Sub.2/1999/19, 12 August 1999; E/CN.4/Sub.2/2000/24,17
August 2000; E/CN.4/Sub.2/2001/17, 9 August 2001; E/CN.4/Sub.2/2002/24,8 August 2002;
E/CN.4/Sub.2/2003/22,11 August 2003; E/CN.4/Sub.2/2004/28,3 August 2004; E/CN.4/Sub.2/2005/26,12
August  2005. The listing of community representatives under participant 'indigenous organizations' constitutes
a form ofrecognition by the UNWGIP ofclaimed identity.
237

Unrepresented Nations and Peoples Organization (UNPO) and Rehoboth Basters Kaptein's Council,
'Alienation of Rehoboth lands',
http://www.rehobothbasters.org/images/stories/Books_Reports/rehobothbasters_unpfii2007.pdf (visited on  10
July 2007).
238 See UN Docs. E/CN.4/Sub.2/1994/30, para. 12; and E/CN.4/Sub.2/1995/24, para. 10.
239 On the nature of the movement and its hostility towards the country's democratic transition, see M. F.
Ramutsindela 'Afrikaner Nationalism, Electioneering and the Politics of a Volkstaat', (1998) /8 Politics 3,179-
188,  at  184;  A. R. Turton, 'Statutory Instruments  for the Maintenance of Ethnic Minority Interests  in a Multi-
Cultural Community: The Case of the Afrikaners in South Africa', (2000) 45 J. Legal Phiralism & Unollicial L.,
137-164.
240 Crawhall, 'Indigenous Peoples of South Africa; at  11.  See also a detailed accounts of Afrikaner demands in
R. A. Griggs, 'The Boundaries of Afrikaner Self-determination', (1999) 4 Founh Wor/d 1,
http://cwis.org/fwj/41/afric.html (visited on 30 August 2009).
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The UN Special Rapporteur, following his 2006 country visit, referred to the fact that he
received a communication from some 'organization puroorting to represent the "Boerevolk"
...   the "only indigenous White Nation in Africa"..24f After affirming  that they enjoyed
protection under general human rights norms available for every person in the country
'including the right to equality and non-discrimination',242 he concluded that the Boerevolk
claim to be 'an "indigenous nation" does not meet the criteria of 'indigenity' as these have
been  set  out in international legal standards and discourse  at the present time'.243 Hence,  it
has been argued that this strategic (mis)use of the indigenous rights has shaped the
ambivalent position of post-apartheid South Africa towards an 'indigenous rights movement
that could become a vehicle for exclusivist ethnic politics'.244 This applies to other African
countries which have nurtured a distrust of indigenous claims perceived as inherently
divisive.

Participation by Afrikaners and Rehoboth Basters in the indigenous movement has been a
source of heated debates as to the appropriateness of their indigenous claims and reignited
discussions over the need for objective criteria in identification of indigenous peoples.

245

Early records on their participation in the indigenous movement reveal a rejection by various
actors and analysts of their claims. Even United Nations' reports on these early years of

246

their participation reveal initial doubts on the inclusion of Rehoboth Basters and Afrikaners
representatives in UNWGW under 'indigenous peoples' category. More interestingly, it

247

was reported that during the twelfth session of the UNWGIP 'the secretariat received a
petition, signed by 82 indigenous participants, expressing concern about the participation of
the Afrikaner Volksfront and the Rehoboth Baster Community because of alleged racist
backgrounds':48 But more than in other fields, the cases have revealed strong disagreements
among anthropologists over support or rejection of indigenism as a relevant concept to refer
to some contemporary identities.

Fierce criticisms castigating 'native' and 'indigenous' as 'euphemisms for what used to be
39termed "primitive"', were strongly rejected by others downplaying perceived

anthropological   and terminological negative connotations  of an essentially 'legal' concept
presented as a 'useful tool for political persuasion'.250 In most cases, support for, and

  R. Stavenhagen, Report of the Special Rapporteur on the Situation of Human Riets and Fundamental
Freedoms of Indigenous People: Mission to South Africa, ECOSOC, 62 Sess., UN Doc.
IE/CN.4/2006/78/Add.2,15 December 2005, para. 79.
242 Ibid.
243

Ibid.
244 Robins, 'NGOs, "Bushmen" and Double Vision', at 847.
245 Some have hardly hidden their discontent with this participation: J. J. Corntassel and T. H. Primeax 'The
Paradox of Indigenous Identity: A Levels-of-Analysis Approach', (1998) 4 Global Governance, 139-159, at
150.
246 K. Gillon, 'The Practical Utility of International  Law in the Negotiation and Implementation of Aboriginal
Self-Government Agreements' (LLM thesis, McGill University, Montreal, February 1997),
http://www.collectionscanada.ca/obj/s4/f2/dsk2/ftp04/mq29826.pdf (visited on  12 July 2007), at 55; J.
Corntassel, 'Who is Indigenous? 'Peoplehood' and Ethnonationalist Approaches to Rearticulating Indigenous
Identity: (2003) 9 Nationalism and Ethnic Politics 1, 75-100; Thornberry, /ndigenous Peoples, at 33-34.
247 The various reports of the UNWGIP referred to above show that Rehoboth Basters representatives were
listed under 'indigenous peoples' organizations and nations, as well as other -organizations and groups' in 1993;
then under (non-indigenous) 'organizations and groups' during the following two sessions  (1994  and   1995)
before reappearing under the former category for the subsequent years.
248 E/CN.4/Sub.2/1994/30, para. 28.
249

Kuper, 'The Return ofthe Native', at 389. See also A. Beteille, 'The Idea of Indigenous People', at 188-189.
250

Barnard, 'Kalahari Revisionism.', at 7. See also Kenrick and Lewis, 'Indigenous Peoples', at 4-16; Asch et
a/., 'On the Return of the Native', at 261-265.
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emphasis on, either position results into oversimplification of complex dynamics, realities
and agendas. As illustrated by these two cases, the nature of indigenous claims from the
African continent, if analyzed in context, makes it quite intricate, and at times impossible, to
dissociate legitimate recourse thereto by marginal identities in desperate need for
empowerment measures, from strategic moves by groups seeking political and socio-
economic gains through some kind of societal repositioning strategies. Exploitation of
indigenousness as a path to 'development' with attached 'donor politics' and NGO activism
appears to be at odds with previously held (mis)conceptions of indigenous peoples as
survivors of modernity whose only wish is to be left alone in their milieu. A number of251

observers of the phenomenon have thus marvelled at the somehow strange marriage between
cultural relativism underlying indigenous rights advocacy, and channels through which this
advocacy is conveyed, namely information technology and global networking through NGOs,
presented as paramount vehicles of globalization, with its underlying 'homogenizing
tendencies'.252 Hence, the paradoxical reality is that, 'situations portrayed as battles for
'cultural survival' by the indigenous rights movement are often considered by the people
concerned to be battles about livelihood, poverty alleviation, and access to development or
social services'.253 One among many other expressions of multiple agendas behind
indigenous claims is the 'commodification of culture' through such practices as ethno-
tourism.254

Not surprisingly, both proponents and opponents of the indigenous rights movement have
invoked Rehoboth Basters and Afrikaner Volksfront cases, for differing reasons. The former
have presented the unsympathetic attitude of indigenous peoples' organizations and
international institutions towards 'Basters' and 'Boers' claims as reflective of a possibility for
self-regulation in a movement whose subject-matter lacks clear definitions or identification
criteria.255 Opponents have denounced, beyond the apparent humanism and humanitarianism
in indigenous discourses, political instrumentalization of indigenous rights by claimants
groups. Some suspect that there is a kind of chauvinism by those who want to perpetuate

,

256  immutable images of the 'indigenous'  as an embodiment ofthe 'authentic exotic Other.
any case, the matter remains far from settled in the view of regular participation of Rehoboth
Basters in the indigenous peoples' movement and continuing indigenous claims by fractions
of right-wing Afrikaner groups. Subjective identification is met by equally subjective forms
of recognition or rejection of indigenous claims of particular groups by peers, activists,
scholars, governments or intergovernmental organizations and institutions. Many African
governments remain reluctant to specifically recognize in their constitutions the rights of
indigenous peoples, invoking the looseness of the concept and its potential to accommodate a

251 See the introductory words of Burger's, Report from  the  Frontier,  at 1, whereby the author refers  to  the
impact of unwelcome 'development' projects on indigenous peoples' territories.
252 Kuper. 'The Return of the Native', at 401. and R. Sylvain, 'Disorderly Development:  Globalization and the
Idea of "Culture" in the Kalahari'. (2005) 32 American Ethnologist 3, 354-370.
253 Suzman, reply in A. Kuper, 'The Return ofthe Native', at 399.
254

Sylvain, 'Disorderly Development', at 356.
255 Niezen,  The  Origins  of Indigenism,  at 21, where Rehoboth Basters  case is presented  as an exception  in  a
system in which indigenous delegates come to the meetings with little insecurity about their own status as
'indigenous'  and  few open doubts about the claims of others'. For other supporters of the movement, see also
Kenrick and Lewis, 'Indigenous Peoples; at 4-9.
256 See more generally R. Sylvain, 'Disorderly Development', at 356; Burman, 'Indigenous and Tribal Peoples',
at  10;  and J. Suzman, 'Indigenous Wrongs and Human Rights: National Policy, International Resolutions  and
the Status of the San of Southern Africa'. in Barnard and Kenrick (eds.), Africa's /ndigenous Peoples. at 273-
297.
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wide range of claims, some seen as carrying destabilizing effects on existing volatile inter-
groups relations. 257

3.5. Constitutionalizing Indigenousness in African Nation-
States

Domestic recognition of indigenous peoples' rights takes multiple forms which vary from one
country to the other. State practices range from constitutional provision for indigenous rights
and other legislative or judicial  acts, to political forms of recognition not (yet) translated  into
legislation. Furthermore, legal, judicial or political recognition of indigenous rights might be
unequivocal or, deduced from broader forms of recognition of collective rights among which
indigenous peoples' rights represent only one aspect. The only adopted comprehensive, but
non-binding, legal instrument listing the said rights - the UN sponsored Declaration on the
Rights of Indigenous Peoples - is still subject to heated debates as to its applicability in
Africa.25: Accordingly,  in the absence o f a legally binding general text providing for a sort of
'bill of rights of indigenous peoples',and despite the developing consensus as to some core
elements in indigenous rights, the still limited forms of recognition differ substantively from
country to country. Domestic reactions to indigenous and related claims have translated into:
(1) constitutional recognition of 'nations within nations' and/or constitutional or legislative
express reference to indigenous peoples or particular groups; (2) general recognition of
collective rights of communities mainly under traditional/customary authority; (3) complete
denial of national diversity in the name of national unity. For practical reasons, the analysis
below will examine the first two forms of recognition before touching upon the situation of
Amazigh people across Northern Africa.

3.5.1. Constitutional accomodation of national cultural diversity

The ACHPR and IWGIA report on indigenous populations/communities noted that a very
limited number of African countries formally recognize the existence of indigenous peoples
on their territories, a fact presented as 'a major concern of indigenous peoples'.259 Contrarily
to the practice  in  most ' Western democracies', constitutional recognition in itself might  have
limited effects in the view of frequent modifications of legal norms - including constitutions -
dictated, rightly or wrongly, by state-formation and other dynamics which are still part of the
living reality of many African states. The following section consists of a limited overview of
norms and practices in those African countries where indigenous peoples' activism is the
most salient.

The  often-mentioned 1994 Ethiopian Constitution provides  for  one  of the most liberal  form
of self-determination including a right to secede.260 Under the heading Rights of Nations,
Nationalities, and Peoples, Article 39 reads:

1. Every Nation, Nationality and People in Ethiopia has an unconditional right to self-determination,
including the right to secession.

257 AU, Assembly/AU/Dec.141 (Vill), paras. 1-10.
258 This statement does not ignore the (possible) relevance of ILO Conventions Nos. 107 and 169 in (some)
African countries, as subsequent analysis will show.
259 ACHPR and IWGIA.  Report on Indigenous  Populations/Communities, at 41.
260

Constitution of the Federal Democratic Republic of Ethiopia Proclamation (No.  1  of 1995), Federal Negarit
Gazeta. 1995-08-21. Year 1. No. 1,1-38.
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2. Every Nation, Nationality and People in Ethiopia has the right to speak, to write and to develop its own
language: to express, to develop and to promote its culture; and to preserve its history.

3. Every Nation, Nationality and People in Ethiopia has the right to a full measure of self-government
which includes the right to establish institutions of government in the territory that it inhabits and to
equitable representation in state and Federal governments.

4.   The right to self-determination, including secession, of every Nation, Nationality and People shall
come into effect:

a)     When a demand for secession  has been approved  by a two-thirds majority of the members  of the
Legislative Council of the Nation, Nationality or People concerned;

b)   When the Federal Government has organized a referendum which must take place within three
years from the time it received the concerned council's decision for secession,

c)   When the demand for secession is supported by majority vote in the referendum;
d)  When the Federal Government will have transferred its powers to the council of the Nation,

Nationality or People who has voted to secede; and
e)   When the division ofassets is effected in a manner prescribed by law.

5.     A 'Nation, Nationality or People'  for the purpose of this Constitution , is a group of people who have
or share large measure of a common culture or similar customs, mutual intelligibility of language,
belief in a common or related identities, a common psychological make-up, and who inhabit an
identifiable, predominantly contiguous territory.

It follows from this provision, mostly its interpretation of 'nation, nationality and people' in
Paragraph 5, that claimant indigenous groups in Ethiopia - such as the Afar, Issa, Kerayu,
Koegu - arguably fall within its remit. The 'unconditional' right to self-determination
including the right to secession remains nevertheless 'conditioned' to compliance with
constitutionally established procedures. Besides this generic formulation, the Constitution261

does not make specific reference to indigenous peoples. Furthermore, the term 'minority'
only appears in Article 54(2) and (3) calling for the enactment of legal provisions on 'special
representation for minority Nationalities and Peoples' in the House of Peoples'

of Ethiopian political landscape - as shaped by the country's recent troubled history - might
Representatives; the lower chamber of the country's bicameral parliament. While the reality

contradict this apparent constitutional accommodation of the diverse groups constitutive of
the national population,262 deliberate inclusion of this principle in the federal Constitution
represents a far-reaching opening that even most of the so-called liberal democracies remain
reluctant to effect.

South Africa offers another complex example of indirect constitutional accommodation  of (at
least some aspects of) indigenous claims. The term 'indigenous' is used four times in the
1996 Constitution of South Africa, as amended.263 Reference is made to 'historically
diminished use and status of the indigenous languages';264 .administration of Indigenous
Forests' , 'indigenous law and customary law'; and 'a community observing a system of

265

261 K. Henrard and S. Smis, 'Recent Experiences in South Africa and Ethiopia to Accommodate Cultural
Diversity: A Regained Interest in the Right of Self-Determination', (2000) 44./. Afr.  L.,  17-51, at 43.  See also A.
Abbay, 'Diversity and State-Building in Ethiopia', (2004) 103 Afr. A#, 593-614, whereby - in discussing the
inclusion of such provisions as Art. 39 in the Ethiopian Constitution - the author argues that 'the
"accommodationist" path, despite its serious flaws, has effectively discredited both the assimilationist and
secessionist options ', (at 313).
262

Ibid.,42-46.
263 For the text ofthe South African Constitution, see Constitution of the Republic of South Africa (Act No.  108
of \996), Government Gazette,  1996-12-18, Vol. 378, No.  17678,
http://www.info.gov.za/documents/constitution/1996/a108-96.pdf (visited on 27 July 2007).
264 Ch. 1, sec. 6(2), in relation to languages. in the ' founding provisions' of the Constitution.
265

Ch.  14, Sched. 4, part A, in relation to 'Functional Areas of Concurrent National and Provincial Legislative
Competence'.
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indigenous law'.266 Furthermore, the term 'minority' is only used in the Constitution in
reference to participation and representation of political parties and not in reference to
particular communities. It follows from the overall reading of the South African267

Constitution that reference therein   to ' indigenous' cannot be construed as exclusively
applicable to the sole Khoesan groups claiming this identity as framed under the evolvttiinternational legal norms and institutions. It is a fact that the RichtersveM Communio' cases
represent a successful use of legislative (and by extension constitutional) provisions on
'indigenous law'  by a community currently claiming indigenousness.269 The judgment by the
Constitutional Court determined that 'the real character of the title the Richtersveld
Community possessed in the subject land was a right of communal ownership under
indigenous law'.270 This suggests a legal recognition by South African legal system   of  a
recurrent and fundamental indigenous peoples' claim to communal land ownership, arguably,
under similar - but somewhat different - patterns as in Australian or Canadian legal
systems.

271

Judicial interpretation of the relevant constitutional and legislative provisions and reference
to 'aboriginal title' in the judgments has raised more questions than providing for clear
answers as to the real foundation and bearers of the rights. While the Restitution of Land
Rights Act clearly covers all South African communities having suffered land spoliation after

, 27219 June 1913 due to 'racially discriminatory laws or practices, doubts still remain as to the
real significance of the concept of 'aboriginal title' introduced in the Richtersveld
judgments. The various courts' decisions failed to clarify the matter and left a number of273

questions unanswered.274 The bone of contention lies in the fact that the South African post
apartheid Constitution and legal order clearly acknowledges the different cultures of
communities forming the national population. Even if it does not go as far as instituting an
Ethiopian-like ethnicity based democracy, the South African Constitution provides that:

'The right of the South African people as a whole to self-determination, as manifested in this
Constitution, does not preclude, within the framework of this right, recognition of the notion of the

266
Ch. 14, Sched. 6, sec. 26(b) on local government.

26' As in secs. 57(2)(b), 61(3), 70(2)(c), 116(2)(b).
268 On these cases, see Richtersveld Community and Others v. Alexkor Ltd and Another, 1001 (3) SA 1293
(LCC) (Land Claims Court Judgment); Richtersveld Community and Others v. Alexkor Ltdand Another,
2003  (6) SA  104 (SCA) (Supreme Court of Appeal Judgment); Alercor Limited & Another  v.  The  Richtersveld
Community & Others,   2003   (12)  BCLR   1301 (CC) (Constitutional Court Judgment);  and The RichtersveW
Community v. Alexkor LtdandAnother,  2004 SA 151/98 (LCC) (Land Claims Court's second Judgment).
269 As well summarized in para.  16 of Supreme Court of Appeal Judgment: 'The Richtersveld people are a sub-
group of the Nama people who in turn are generally considered by anthropologists to be a sub-group of the Khoi
(also called Khoikhoi and, in former times, Hottentot) people. The Khoi are in turn seen as a sub-group within
the larger category of Khoisan peoples, which include both Khoi and San (Bushmen)'.
270 Para. 62 of the Constitutional Court Judgment.
271

Lehmann, 'Aboriginal Title', at 87-88 for a more elaborate discussion of the Constitutional and other courts'
discussion of the place of'aboriginal title' in the South A frican legal system.
272 See the reading of Art. 25(6)-(7)  of the 1996 Constitution,  and  Arts.   1(iv),  2(1)  and  3  of the Restitution  of
Land Rights Act 22 of 1994. Racial discrimination as a basis for land spoliation was clearly acknowledged in
the Constitutional Court's Judgment (para.  109). Some analyses have presented the application of the concept of
'aboriginal title' in South Africa as complementary to limitations in the Restitution of Land Rights Act (such as
the date and reason for land spoliation) but it is clear in the various judgments that the court relied on the said-
Act to grant the claimant community its violated rights. See T. Bennett and C. Powell, 'Aboriginal Title in
South Africa Revisited', (1999) /5 S. A P. J. on Hum. Rts, 49-485, at 450.
273

Lehmann, ' Aboriginal Title', at 89-91 discusses the flaws attached to application of the concept either to the
sole Khoesan groups or to all black communities.
274

Lehmann, 'At)original Title', at 87-91.
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right of self-determination of any community sharing a common cultural and language heritage; within
a territorial entity in the Republic or in any other way, determined by national legislation'.275

The Constitution further provides for a Commission for the Promotion and Protection of the
Rights of Cultural, Religious and Linguistic Communities. These general provisions

276

providing legal ground for protection of cultural and linguistic groups appear to encompass
most of the claims by indigenous groups. Unlike in the Ethiopian model, the negotiating
process of the South African Constitution arguably suggests that this provision codifies an
essentially internal self-determination right.27' The South African constitutional provision on
self-determination finds its justification in the secessionist threats that paved the democratic
transition; namely demands for 'homelands' or 'volkstaat' by some right-wing parties,
including the very same Afrikaner Volksfront which will resort to indigenousness as one way
of achieving this goal.278 The relatively long negotiation process leading to the adoption of
the final text of the South African Constitution culminated in a positive outcome by avoiding
secession through accommodation of those groups expressing fears over perceived threats to
cultural identity. Covered by this and other relevant provisions protecting linguistic and
cultural identities - not only of those groups considering themselves or considered by others
as indigenous, but of all groups forming the national population - the need and suitability of
constitutional provisions specifically devoted to protecting interests of claimant indigenous

groups remains questionable.

The most explicit recognition of indigenous peoples' protection is enshrined in the
Cameroonian Constitution. The second founding principle of the Republic spelt out in the
preamble of country' s Constitution states   that 'the State shall ensure the protection   of
minorities and shall preserve the rights of indigenous populations in accordance with the
law'.279 Since the national legislature  has  not,   so far, adopted the constitutionally required
legislation giving effect    to this principle,280 .[n]o community in Cameroon is legally
recognized as an indigenous people'.281 Accordingly, the indigenous status ofhunter-gatherer
communities (such as Ba-Aka/Baka, Bagieli/Bakola, and Bedzan) or pastoralist Mbororo is
far from being settled.

The Constitution of the Democratic Republic of Congo promulgated in 2006 provides, under
chapter three entitled 'collective rights', that the state must endure and promote peaceful and
harmonious coexistence of all ethnic groups of the country. The state is further requested to
protect and promote vulnerable groups and all minorities, without further clarification as to
whom the concept applies.282 The same constitutional text refers to, among the other
prohibited grounds of discrimination, membership to a racial, ethnic or tribal group, as well
as to a cultural or linguistic minority. No specific reference is made to 'indigenous283

peoples'. Owing to the untested nature of these provisions, their real significance and

275 Ch. 14, sec. 235.
276 Arts.  185 and 186 of the Constitution.
277 Henrard and. Smis, 'Recent Experiences', at 26-37.
278 Ibid., at 30-31.
279 Constitution of the Republic of Cameroon, Law No. 96-06 of 18 January  1996 to amend the Constitution of 2
June   1972  (in the official French  text;  Loi  n°  96-06  du 18 janvier 1996 portant  rtvision  de la Constitution  du  2
juin 1972, Journal o#iciel,  1996-01-30,  Supplamentaire,  at  5-30), para.  2  of the preamble.  For the English  text,
see http://confinder.richmond.edu/admin/docs/Cameroon.pdf (visited on  18 July 2007).
280 Information as of July 2007.
281 Tchoumba, 'Indigenous and Tribal Peoples', at 6.
282 See Art. 51 of the original French text of the 'Constitution de la Rapublique Damocratique du Congo',
http://www.presidentrdc.cd/constitution.html (visited on 10 August 2007).
m Art.  13 of the Constitution.
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interpretation remains to be seen, in a country credited with hundreds of thousands of so-
called hunter-gatherer pygmies and other claimant indigenous people.

284

3.5.2. Equivocal Status of Indigenous Claims in Some Constitutional
Orders

3.5.2.1. Limited Forms of Recognition

Kenya offers an even more challenging picture of how ethnicity-based claims - expressed
under indigenousness or other forms - can shape the national political landscape. Identity and
related questions played a very significant role in debates that surrounded the drafting process
of a Constitution between 2001 and 2005.285 Among the multiple reasons for rejection of the
draft Constitution by voters in the 2005 referendum, were issues relating to 'power sharing
and devolution', the latter issue being considered as capital for claimant indigenous groups.286
Relevant debates culminated into the deletion from the initial text, of any reference to
minorities and indigenous peoples in the final text subjected to the referendum. During the
consultation process, a Pastoralists and Hunter-Gatherers Ethnic Minority Network presented
a comprehensive Memorandum to the Constitution of Kenya Review Commission pleading
their 'case for the recognition and protection of the rights of Kenya's indigenous peoples'.287
The memorandum was highly inspired by international instruments, process and institutions
dedicated to indigenous peoples' rights. Provisions thereon were initially included in the text

, 288endorsed by national consultations under 'minorities and marginalized groups .    They were
subsequently deleted in the document submitted by the government to the 2005
referendum. In the one African country where current indigenous rights activism can,

289

arguably, be seen as the most salient due to, among others, the large number of claimant
groups, express codification of indigenous rights in the Constitution appears to be a
challenging exercise. The debate over recognition or non-recognition of a specific legal
category of indigenous people shows that immediate and future implications of this
framework are rightly weighed. Questions raised by the vociferous indigenous activism in the
country  are   far from resolved.   In the light of current political dynamics   in the country   -
characterised by a struggle for power in which ethnicity plays a major role - it is hard to
predict constitutional or practical outcome ofthe multiple indigenous claims in the country.

284

See ACHPR and IWGIA, Report on Indigenous  Populations/Communities, at 16. IWGIA, The  Indigenous
World 2007, at 505.
285 For a detailed account of the constitutional review process, see A. L. Bannon, 'Designing a Constitution-
Drafting Process: Lessons from Kenya', (2007) /16 Yale L. J., 1824-1872, at 1834-1841. A contentious first
draft summing up expressed ideas in national consultations (the Bomas Draft) was opposed and amended by the
Kibaki administration and the resulting text (Kibaki/Wako Draft) was rejected in a nationwide referendum.
286

See 1WGIA, The /ndigenous World 2006, at 441.
287 For a text of the said memorandum, see http://www.ogiek. org/, (last visited 3 August 2007). It is interesting
to note in that document the interchangeable use of -minority' and indigenous' concepts.288 Besides a number of references to rights attached to 'indigenous knowledge', (whose holders can hardly be
limited to the sole claimant indigenous peoples to the exclusion of other local communities), the draft
Constitution made reference to the latter in Art. 25(2)(k); and mostly in Art. 43 on 'minorities and marginalized
groups', whose meaning is further elucidated in Art. 307. For this draft, see National Constitutional Conference,
'The Draft Constitution of Kenya 2004', (Circulated to Delegates and Commissioners on 23rd March 2004),
http://confinder.richmond.edu/admin/docs/bomas2004.pdf (visited on 6 August 2007).
289 These provisions were instead replaced by more general formulations recognizing the country's cultural
diversity. See Arts. 26-28 of the Proposed New Constitution of Kenya, Kenya Gazette Supplement No. 63,
(popularly referred to as the KIBAKI/WAKO Draft; these being, respectively, the names of the president and
Attorney General who initially endorsed the text), reproduced at
http://confinder.richmond.edu/admin/docs/KenyaProposed220805.pdf (visited on 7 August 2007).
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As is the case for many other African countries, there are no accurate and updated data on the
ethnic composition of the national population. Despite ethnicity being still a predominant
source of identification for a considerable number of Kenyans, recent country's policies were
geared at fostering a national identity transcending ethnic affiliation. Accordingly, the290

removal of 'ethnicity'  from the population categorization  in  the 1999 census was presented as
a move meant to counter its impact on national and local politics.291 Existing data suggest that
the country comprises some 42 to more than 70 different ethnic groups. There are292

suggestions that pastoralists and hunter-gatherers identifying with the indigenous movement
represent some 20 percent of the Kenyan national population.293 Out of those, the ACHPR
and IWGIA report on indigenous populations/communities lists 14 different hunter-gatherers
and transhumant pastoralist groups claiming indigenousness.294 In his end of 2006 visit to the
country, the UN Special Rapporteur met with representatives of 25 different communities
claiming indigenousness, a figure representing, roughly, more than a third of the country's
ethnic groups or tribes.295 Generally referred to in official cycles as 'excluded communities',
'marginalized groups' or other related terminologies, these people are portrayed as
characterized by 'poor access to resources and opportunities, insecurity of tenure and
alienation from the state administration'.296 Acknowledgment by the state of the marginal
condition of specific groups does not, however, translate into recognition of indigenous
claims by most of them.

Neighbouring Tanzania portrays a similar picture of ethnic diversity of the national
population. Some ethnic communities are even spread across the national borders of both
countries. The country's political and legal approaches to ethnic diversity, since297

independence from the United Kingdom, has been of forging a national identity out of the
estimated  more  than 126 different ethnic groups.298 The spirit  o f the country's Constitution

290 On ethnicity in Kenya, see S. N. Ndegwa, 'Citizenship and Ethnicity: An Examination of Two Transition
Moments in Kenyan Politics', ( 1997) 91 American Pohtical Science Review 3, 599-616, at 601.
291 M. O. Makoloo, Kenya:  Minorities, Indigenous  Peoples  and  Ethnic Diversity (MRG Report, February 2005),
at 11-13.
292 See ibid., at 9-13,  for a discussion on classification of national population by ethnicity. The report reproduces
a 1989 classification of people living in Kenya  into 56 broader categories based on ethnicity and other
parameters. A number of groups, including some of those claiming indigenousness are not listed. That is the
case with Awer, Endorois, Ilchamus, Gaaljecel, Malakote, Munyayaya, Ogiek, Pokot, Sabaot, Sengwer, Talai,
Watta, Yakuu (See Human Rights Council, Report Ofthe Special Rapporteur on the Situation OfHuman Rights
and  Fundamental  Freedoms  of  Indigenous  Peoples,  Pursuant  to  General  Assembly  Resolution  60/251   of  15
March 2006 entitled 'Human Rights Council ', Mission to Kenya, UN Doc. A/HRC/4/32/Add.3,20 February
2007, para. 21). Exploitation - for political ends - of ethnic classification of the country's population led the
government to drop it in the 1999 census. For the higher figure of 70 ethnic groups, see Moyo, 'Socio-Economic
Dominance', at 5; Bannon, 'Designing a Constitution', at  1853, note  152.
293

Percentage provided by IWGIA, 7he Indigenous World 2003, at 452; based on figures of 'hunter-gatherers
and pastoralists' recorded in the 1999 census.
294 ACHPR and IWGIA, Indigenous Peoples in Afdca, at 15-16.
295 UN Doc. A/HRC/4/32/Add.3, para. 5. The said-communities are: Awer, Boni. Borana, Burgi, Elmolo,
Endorois, Ilchamus. Gaaliecel, Gabra, Maasai, Malakote, Munvavava, Ogiek, Orma, Pokot, Rendille, Sabaot,
Sakuve. Samburu, Sengwer, Somali, Talai,Turkana, Watta and Yakuu (the underlined groups do not appear in
the admittedly 2005 non-exhaustive listing by the ACHPR and IWGIA).
296 Makoloo, Kenya:  Minorities,  at  14.
297 Such as the Maasai.
 8  On this figure, see CERD,  Reports Submitted  by States  Parties under Article  9  of the Convention:  Sixteenth
Penodic Reports. Tanzania, CERD/C/452/Add.7, 19 November 2004, para. 2; MRG, World Directog of
Minorities, at 516; J. Campbell, 'Nationalism, Ethnicity and Religion: Fundamental Conflicts and the Politics of
Identity in Tanzania',  (1999) 3 Nations and Nationalism L 105-125, at 106-110;  C. K. Omari, 'Ethnicity,
Politics and Development in Tanzania', (1987) 7 African Study Monographs, 65-80.
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precisely reflects this pursuit of national unity through minimization of ethnic differences.
The Constitution includes a non-discrimination provision,299 but does not make any specific
reference to minorities and indigenous peoples. For a country which registered the first
African active participation in international indigenous peoples' gatherings and networks,
non-recognition of indigenous status and right to particular groups reflects the existing
tensions between imperatives dictated by policies fostering national unity, and protection of
interests of particular groups.

As a country carrying a heavy burden o f past and persistent ethnic divisions mainly rooted in
colonial history and postcolonial leadership, policies of Rwanda  in the aftermath o f the   1994
genocide have been geared at downplaying ethnic differences through emphasis on shared
national identity. Any advocacy of interests of a particular ethnic group is held as

300

contravening with the country's pledge to eradicate 'ethnic, regional and other divisions'.301
In addition to 'divisionism', the Constitution further prohibits and criminalises any form of
discrimination.302 Accordingly, the process leading to the adoption of the 2003 Constitution
was characterized bv a rejection of calls for formal recognition of the Twa as the country's

363
indigenous people. Article 82(2) of the Constitution of the Republic of Rwanda relating to
the composition of the country's Senate empowers the President to appoint eight senators,
taking into special consideration 'the representation of historically marginalized
communities'. This formula has been interpreted as somehow covering the grievances of the
country's historically marginalized Twa community. While clearly acknowledging the304

applicability of the said provision to the situation of the country's Twa, the government
nonetheless insists that the provision is intended to enable this and other 'historically
marginalized groups' to 'participate actively in the national life' without necessarily

, 305
conferring upon them some form of'inborn rights that other Rwandese cannot have  .

Since its independence from South Africa in 1990, Namibia witnessed a strong indigenous
rights activism by Rehoboth Basters and other Khoesan groups. This reality shaped the
negative attitude of the country's leadership towards indigenous claims, as exemplified by
persistent resistance to calls for formal recognition of indigenous or minority status of
particular groups. Drawing of the country's past, the Constitution strongly prohibits any306

forms of discrimination and apartheid, and provides for linguistic rights of communities in
the country. However, given the relatively recent colonial experience of the country, it is

307

299    Arts.     12-13    of the Constitution    of the United Republic of Tanzania    of    1977 as amended,
http://www. tanzania.go.tz/constitutionf.html (visited on 9 August 2007).
300

Mamdani, When Victims Become Killers, at 264 et seq
301 For provisions thereon,  see,  para.  2  of the preamble; and  Arts.  9  (2),  33  (2),  54,178 (5) of the Constitution.
Art. 33(2) provides for criminalization of divisions. For an original text of the Constitution, see Constitution de
la Rtpublique Rwandaise, Jourrna/ €#icie/, 06-04-2003, 422me annee, Numero sptcia/. For an English text, see
Constitution  of the Republic of Rwanda, O#Mial Gazette, Special issue,  4  June  2003,  at  119, as amended
(Rwandan Constitution).
302 Art. 11 of the Constitution.
303 IWGIA, The Indigenous World 2002-2003, at 384-386.
304 Forest Peop\es Programme (FPP), Submission of the  Forest  Peoples  Programme  Concerning the  Republic of
Rwanda and its Compliance with the International Covenant on Civil and Political Rights: The Rights of
Indigenous Peoples in Rwanda (5 October 2006),
http://www. forestpeoples.org/documents/africa/rwanda_hrc_rep_oct06_eng.pdf (visited on 25 September 2007).
105  ACHPR, Eighth  Periodical  Report of Rwanda to  the African  Commission on  Human and  Peoples'  Rights
2002-2004 (March 2005), http://www.achpr.org/english/state_reports/Rwanda%20Report_2007_eng.pdf
(visited on 1 October 2007), at 42.
306

Suzman, Minorities  in Independent Namibia, at 19-28.
307

Arts. 3, 10(2), and 23 of the Constitution.
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not surprising to note that 'Namibians popularly define 'indigenous' by reference to
European colonialism and ascribe indigenous status to almost everyone born in Africa, who is
of an African bloodline'.308 The Constitution provides  that ' [e]very person shall be entitled to
enjoy, practise, profess, maintain and promote any culture, language, tradition or religion
subject to the terms of this Constitution and further subject to the condition that the rights
protected by this Article do not impinge upon the rights of others or the national interest'.309
This provision embodies the tensions between protecting national diverse cultures and
safeguarding national identity. The Constitution provides  for a Council of Traditional Leaders
to be established in terms of an Act of Parliament. Traditional institutions are established310

alongside local government entities. The Traditional Authorities Act provides for detailed
rules governing traditional authorities and the functioning of the Council of Traditional
Leaders. One of the major challenges faced by claimant indigenous groups relates to311

recognition of their traditional authorities  by the government. 312

In Botswana, the previously analysed judgment ly the High Court in Roy Sesana Keiwa
Setlhobogwa and Others v. The Attorney General, 13 has been hailed as a landmark victory
by San communities and a major step towards their full recognition as the country's
indigenous peoples.314 Nevertheless, as examined in the introductory chapter, celebration of
the court findings against the government for removal of applicants from occupied lands and
refusal to provide them with special game licenses overshadows many other issues
extensively discussed in the three separate judgments and disagreements thereon between the
three judges. As pointed out in the judgment by Justice Dibotelo which contains the order315

308 C. Daniels, 'Indigenous Rights in Namibia' in Hitchcock and Vinding, indigenous Peoples, at 46.
309 Art.  19  of the Namibian Constitution, First Amendment  Act,  (No.  34  of 1998), Government Gazette,  /998-
/2-24,  No. 20/4. According to  Art.  20  of the  2000  Act,  it  repeals its predecessors  (Act No.  17  of 1995,  as
amended by Act No.  8 of 1997).
"0 Art. 102(5) of the Constitution.
311  6Traditional Authorities Act No.  25 of 2000', Government Gazette No.  2456 0122 December 2000,
http://www.lac.org.na/chru/Pdf/tradauth.pdf (visited on 15 August 2007).
312 See Daniels, 'Indigenous Rights in Namibia', at 46.
313

See; Roy Sesana Keiwa Sellhobogwa and Others v. 7Ize Attorney General, examined in the introductory
chapter.
314 For the numerous celebratory media and other reports, see
http://www.legalbrief.co.za/article.php?story=20061218154843558 (visited on 15 August 2007).
315 See Roy Sesana Keiwa Setlhobogwa and Others v. 77te Attorney General, para. 55 (of Justice Dibotelo
judgment).The full order of the Court reads:

1.       The  termination   in   2002   by the Government  o f the provision   of basic and essential services   to  the
Applicants in the CKGR was neither unlawful nor unconstitutional. (Dow J dissenting).

2.     The Government is not obliged to restore the provision of such services to the Applicants in the CKGR.
(Dow J dissenting).

3.    Prior to 31 Jan 2002, the Applicants were in possession of the land, which they lawfully occupied in
their settlements in the CKGR. (Unanimous decision).

4.    The Applicants were deprived of such possession by the Government forcibly or wrongly and without
their consent. (Dibotelo J dissenting).

5.  The Government refusal o issue special pme licenses to the Appellants is unlawful. (Unanimous
decision).

6.   The government refusal to issue special game licenses to the Applicants is unconstitutional. (Dibotelo
dissenting).

7.    The Government refusal to allow the Applicant to enter the CKGR unless they are issued with permits
is unlawful and unconstitutional. (Dibotelo dissenting).

8. Each party shall pay their own costs (Dow dissenting).
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of the court, the Applicants did not succeed in all their demands, including on the issue of
provision ofbasic and essential services within the reserve.

316

The Constitution of Botswana makes specific reference to exclusive rights of San (Bushmen
in the Constitution), a provision rooted in a system of reserve created by British authorities in
what was then their Bechuanaland Protectorate. The relevant provision is Article 14(3)(c)317

in relation to freedom of movement 'of persons who are not Bushmen' which can be
restricted 'within defined areas ... to the extent that such restrictions are reasonably required
for the protection or well being of Bushmen'.318 The Constitution also provides for protection
from discrimination. Provisions of the much more detailed Wildlife Conservation and319

National Parks Act reinforce these constitutional rights interpreted as offering legal
protection to San groups claiming indigenousness in Botswana.320

3.5.2.2.    Indigenousness and Transnational Identities

Many o f the groups claiming indigenousness in Africa are representative of identities spread
across national boundaries. Revival of their shared identity under the indigenous flag carries,
in many instances, a trans-boundary dimension. This is a feature shares by Khoesan in
Southern Africa, Tropical African Twa/Pygmies, Maasai and other pastoralists in Eastern
Africa, Fulbe/Fulani in West Africa and Northern Africa Amazigh among many others. Most
reflective of the challenges attached to the revival of transnational identities, the Amazigh
people in several North and West African countries. Also known under such other names as
Berbers, Kabyles, Touaregs, Siwis eand others, the Amazigh consider themselves as
indigenous in countries where they live and 'have initiated campaigns for recognition of their
language, culture and identity, as well as the full enjoyment of their civil and political

, 321
rights  . They claim to be the first people ofthe Sahara region where most of them still  live.
Spread across a number of countries, they are trying to revive an identity transcending the
national boundaries of countries where  they  live.  Laws and policies of the relevant countries
vary as  far as recognition  of the Amazigh is concerned.

Constitutional provisions of most Arab dominated Northern African countries - Algeria,
Egypt, Libya, Morocco and Tunisia - have in common the fact that they either specifically
make reference to, or altogether identify the state with, the Arab dimension of the national
identity. The Algerian Constitution nonetheless recognizes Tamazight, the Amazigh322

316 Ibid., para. 55 (1-2).
M, Ibid., paras. 49-50 (of Dibotelo judgment) and paras. H. 6.9-33 (of Dow judgment) for an extensive
discourse on constitutional and legal protection of San/Bushmen.
318 Art. 14(3)(c) ofthe Constitution of Botswana of 1966 as amended,
http://www.botswanaembassy.org/pdf/constitution.pdf (visited on 16 August 2007).  It also appears that there
have been dynamics in the country to amend this and related provisions so as to make the country's Constitution
'tribally neutral'. See DITSHWANELO, 'Ethnic Minorities and Indigenous Peoples',
http://www.ditshwanelo.org.bw/ethnic.html#ckgr (visited on 13 August 2008).
319 Art. 15 of the Constitution.
320 Wildlife Conservation and National Parks Act No. 28 of 1992, Botswana Government Gazette. Supplement
A,  11  December  1992, http://6olexim.org/docs/pdf/bot4728.pdf(visited on 16 August 2007).
321  ECOSOC, Report of the Special  Rapporteur on the  Situation of Human  Rights and  Fundamental  Freedoms
of Indigenous People. Mr. RodolfiS  Stavenhagen,  submitted  pursuant  to  Commission  Resolution  2001/57,  UN
Doc. E/CN.4/2002/97/Add. 1,6 March 2002, para. 16.
322 For the relevant texts, see Art. 3 of the Constitution of the People's Democratic Republic of Algeria,
JORA DP No.  76 of8 December 1996, as amended by Law 02-03 of 10 April 2002, JORADP No. 25 of 14 April
2002, http://www.Joradp.dz/HFR/Consti.htm; Art. 1 of the Constitution of Egypt of 11 September 1971, as
amended, http://www.misr.gov.eg/english/laws/Constitution/chp_one/part_one.asp;  Art.  1  of the Constitution of
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language, as a national language alongside Arabic which, constitutionally, remains the only
official language. Progressive steps taken by Algeria on the path of recognition of323

Amazigh distinctive cultural identity include the establishment of the Office of the High
Commissioner on Amazigh Status and the creation of Amazigh language institutes'.324 As of
yet, the Moroccan Constitution does not make any specific reference to the Amazigh cultural
dimension of the Country.325 However, recent policies have shifted towards its recognition, as
witnessed  by 'the establishment o f the Royal Institute of Amazigh Culture, recognition  of the
Amazigh alphabet, introduction of mother tongue education  in the Amazigh language in state
schools, and the gradual opening up of the media to the Amazigh language'.326

Indigenous and other forms of cultural activism of Amazigh communities in Egypt, Libya
and Tunisia remains quite limited. Recognition of Amazigh, not even as the indigenous
peoples in those countries but as different ethno-cultural groups remains quite problematic,
despite real advances in the last decades. State authorities' long-lasting position is that there
is a sort of national (Arab) homogeneity in these countries, a position which came to be
challenged as constitutive of discrimination before the supervisory committee of the
International Convention on the Elimination of All Forms of Racial Discrimination
(CERD).327 The very essence of the 'Libyan Arab Jamahiriya' is denial of existence and
development of 'non-Arab' cultitres; a position constantly challenged by international
bodies.328 Accordingly, as August 2007, there is no constitutional or legislative recognition of
other cultural or linguistic attributes than Arab, despite signs of loosening position by Libyan
state policies:29 In a report to the CERD under Article 9  of the Convention, Egypt stated the
following which reveals difficulty in acknowledging differential linguistic or cultural groups:

'Egypt does not have any main ethnic minorities. There is full homogeneity among all the groups and
communities of which the Egyptian population consists since they all speak the same language, Arabic,
which is the country's official language and Arab culture predominates in all its geographical regions,
both desert and coastal. There are no non-Arabic linguistic or dialectal enclaves with the exception of
the oasis o f Siwa which, in addition to Arabic, also has a local dialect which has formed the subject of

Libya, adopted on 11 Dec 1969,( ICL Document Status: 1992),
http://www.servat.unibe.ch/law/icl/ly·00000_.html; and para.  1 of the preamble ofthe Constitution of Morocco
(Dahir no. 1-96-157 du 7 octobre 1996 portant promulgation du texte de la Constitution rEvis&, Journal o#icie/,
1996- 10- 10,  no.  4420bis, at 643-654),
http://www.Justice.gov.ma/fr/legislation/legislation_.aspx?ty=1&id_1=103#1103; Art.  1 of the Constitution of
Tunisia of 1  June  1959, as amended, http://www.jurisitetunisie.com/tunisie/codes/constitution/const 1005p.htm
(visited on 20 August 2007).
323 Art. 3(a) reads: 'Tamazight is also national language',and paragraph 2 adds that '[t]he State works for its
qpmotion and development in all its linguistic variations used all over the national territory'.

HRC,  Examination of Reports  Submitted  by  States  Parties under  Article  40 of the  Covenant:  Third  Periodic
Report, People's Democratic Republic ofAlgeria, 7 November 2006, UN Doc. CCPR/C/DZA/3, para.  143.
325

Situation by the end of 2008.
326 IWGIA, 77:e Indigenous World 2007, at 434.
327 International Convention on the Elimination o f All Forms of Racial Discrimination (ICERD), adopted by GA
Res. 2106 (XX) of 21 December 1965, entry into force 4 January  1969.
128 See Congrds Mondial Amazighe, 'Questions Pr6sent6es par le Congras Mondial Amazigh Concemant les
Violations des Droits des Amazighs en Libye', 90eme Sess. du Comitt des Droits de l'Homme des Nations
Unies, Gendve, 9-27 juillet 2007, http://www2.ohchr.org/english/bodies/hrc/docs/ngos/cma.pdf (visited on 20
August 2008) ; Tamazgha, The Berbers of Libya: Shadow Report submitted to the  CERD, 64* Sess., 23
February  to 12 March 2004, http://www.tawalt.com/united_nations/rhe-Bert)ers-of-Libya2004.pdf (visited  on
2\  August 2007), CERD, Consideration of Reports Submitted by States Parties under Article 9 of the
Convention:  Concluding  Observations  of the  CERD:  Libyan  Arab  Jamahiriya, UN  Doc. CERD/(164/CO14,10
May 2004, paras. 6,13-15.
329 AFP, 'Longtemps taboue, l'identitt bert)tre d6battue au grand jour',
http://www.amazighworld.org/news/press/index_show.php?article=1103 (visited on 24 August 2007).
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numerous academic studies and surveys. The Nubian dialect is being preserved by the cultural
associations which previously resettled the population of Nubia when the Aswan high dam project
inundated their ancient villages, which were saved together with the temple of Abu Simbel. The
colloquial dialects which are spoken in the country's various regions and which form the subject of

. 330scientific studies and research programmes are all derived from the Arabic mother tongue  .

The statement contradictorily acknowledges, while at the same time denying, the existence of
distinct linguistic groups by highlighting unity under the banner of the Arabic language.  It is
challenged by such groups as the Amazigh and Nubians claiming recognition as different
cultural groups.331 In reference to this assertion, the CERD recommended Egypt to provide
information on the acknowledged numerically small ethnic groups 'in particular economic
and social indicators reflecting their situation, including their participation in public life and
the preservation oftheir culture'.332

In the same vein, cultural Amazigh in Tunisia are often described as under threat of
extinction as a distinct identity. The country submitted that Amazigh or Berbers were333

integrated in a henceforth ethnically and culturally homogenous society and consequently,
had advanced no claims for recognition. However, these government claims have been334

criticized as reflective of assimilationist policies. Accordingly, the CERD requested335

concrete information on the situation of the Amazigh and recommended that 'increased

attention b fiven to the situation of Berbers as a specific component of the Tunisian
population'.

3.6.  In Conclusion

Few, i f any, countries in the world can rightfully claim to fully accommodate the multi faceted
claims for specific rights by ethno-cultural communities or other forms of identities. Under
the current socio-political world structure where Westphalian notions of unitary states are still
very much dominant, claims for recognition of ethno-cultural or religious differences are
much more perceived as bars than assets in the process of nation-building. The nearly hal f a
century of history of post-independent African country has witnessed numerous conflicts
relating to the problematic coexistence of various ethno-cultural groups in colonially shaped
polities. While persistent antagonistic relations between various identities in, among others,
relatively old nation-states as the United Kingdom, Spain, and Belgium suggest that nation-
building is, in many cases, a continuous process, the relatively short history of African
polities largely explains their current structural fragility

m   CERD,  Reports  Submitted  by  States   Parties   under  Article  9  of the   Convention,   Sixteenth  Periodic  Reports  of
Statesparties due in 1999: Egpt, UN Doc. CERD/C/384/Add.3,11 April 2001, para. 334.33' MRG, World Directory Of Minorities. 405-408; Maddy-Weitzman, 'Ethno-politics', at 73; and ACHPR and
IWGIA, Report on Indigenous Populations/Communities, at 19.
m UNGA, Report of the Committee on the Elimination of Racial Discrimination.  Fijly-eighth Session (6-23
March 2001) and  Fifty-ninth session (30 July-17  August  2001), UN GAOR, 56*  Sess., Supp. No.  18, UN  Doc.
A/56/18, para. 286.
333 MRO, World Directory of Minorities, at 464·, AC'IAPR and \WGIA. Report on Indigenous
Populations/Communities, at 19.
334 CERD, Consideration of Reports, Comments and Information Submitted 17 States  Parties under Article 9 of
the Convention, Thirteenth to Seventeenth Periodic Reports of Tunisia, 62'  Sess.,  11 March 2003, UN Doc.
CERD/CSR. 1560, para. 35.
335 Ibid.
136 CERD. Consideration of Reports  Submitted  by  States  Parties  under  Article  9 of the  Convention  Concluding
Observations ofthe CERD. Tunisia, 624 Sess., 3-21 March 2003, UN Doc. CERD/C/62/CO/10, 2 June 2003,
para. 8.
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Many African countries are inhabited by several ethnic groups established on their territories
for several centuries,  if not millennia.  Save for few exceptions, cultural heterogeneity of most
African states is hardly contested. Despite the fact that some entire groups have historically
been marginalized in political and socio-economic spheres, the often used dichotomization
between internally colonized indigenous communities' and 'dominant mainstreams' holds a
limited relevance in those inherently heterogeneous countries where there is no cognizable
and immutable dominant group in all spheres of life. In many cases, marginality and the
destitute status of particular groups is a result of geographical and socio-economic dynamics
than a result deliberate politics of exclusion. Furthermore, political and socio-economic
marginality of particular groups in postcolonial African states is, arguably, a result of policies
irresponsibly carried out over the years by some elites with limited foresight in their
leadership. Adherence by the postcolonial state to development models giving preference to
settled (agricultural) lifestyle over pastoralism or hunting-gathering culminated in progressive
impoverishment of groups living by the latter modes of production. Finally, those groups
geographically located in the peripheries of epicentres of political and socio-economic life of
particular countries have generally been the last beneficiaries of developmental or
participatory policies. This description matches a wide number of rural African entire
communities, far beyond the limited number listed in the ACHPR and IWGIA report on
Indigenous populations/communities.

Most hunter-gatherers communities and a number of pastoralists as well as some farmers  are
increasingly resorting to indigenousness as one of the means to overcome their political,
social and economic disadvantaged status. They seize the opportunities offered by
international networks and the availability of information technology in a more than ever
globalizing world. Grounding on perceived common experiences of marginalization,
dispossession and subjugation, they have appropriated the universal language and substance
of the global indigenous movement, as reflected in the United Nations Declaration on the
Rights of Indigenous Peoples.

337

While commonality of (some) experiences with other global indigenous peoples is not much
disputed - at least for (mostly hunter-gatherer) groups - indigenousness as a relevant and
appropriate concept in (mainly sub-Saharan) Africa remains widely disputed. The large
number of groups fulfilling or likely to fulfil the loose identification criteria for
indigenousness (as is now the case in Kenya), and the heterogeneous nature of most countries
in terms of ethnic, cultural and religious identities, constitute key contrasting factors between
Africa and places of birth  of the indigenous movement that can hardly be overlooked. Based
on the various figures on African hunter-gatherers, pastoralists, and other (likely) claimants,
the said groups might be, at least, in the range of 90 million peoples, a figure which, based on
2005  UN data, borders 10 percent  of the overall African population.338 While the importance
of this figure does not mean much in comparison with countries like Bolivia and Guatemala
where indigenous peoples are said to constitute the majority, each case needs to be treated
taking into consideration its singularities. Until very recently, all African populations
predating European colonization and settlement were referred to as indigenous. Furthermore,
the terms 'tribal' or 'tribe' used in ILO Convention are still commonly used in many

337 Niezen, 71,e Origins ofIndigenism, at  1-28.
338 These estimates are based on the various figures provided in the sections on African hunter-gatherers,
pastoralists and others claimant indigenous groups such as the Amazigh of Northern Africa. For the African
population, see Population, Resources, Environment and Development: The 2005 Revision,
http://unstats.un.org/pop/dVariables/DRetrieval.aspx (visited on 6 March 2007).
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countries on the continent to refer to different ethnicities, the latter terminology being much
more favoured by current anthropological studies. Even some indigenous peoples' advocates
have acknowledged that 'indigenous' cannot be exclusively used to refer to the sole claimant
groups thereby suggesting that the term needs to be understood relationally. The fact remains
that, as remarked by one author, '[f]or some Africans, distinguishing between natives and
others may be redolent of that logic of internal minorities that was foundational to the
apartheid policies of South Africa'.339 The concept is also contested due to its historically
attached pejorative connotations and carries 'strong emotional overtones' on the continent.340

As rightly remarked in reference to indiganat, the legal regime applicable for natives in
French colonies, 'so pejorative was the sense of this term and the cognate ind¥ne that incurrent French discourse it has been replaced with the more neutral autochtone'.  1 The same
applies to 'tribal peoples' as a legal category to characterize particular groups in countries
populated by several dozens,  i f not hundreds, of different tribes of ethnic groups.

But beyond these semantic debates engendering confusion in the minds of even the most
educated portions of African populations, the concept is contested on grounds of its perceived
exclusive and divisive nature in fundamentally diverse African countries. This confusion is
even more pronounced on the continent since the unclear differentiation between minorities
and indigenous peoples becomes completely blurred. Self-ascription and donor politics have
become the determinant ingredients in the battle for international recognition of groups as
'indigenous peoples', a much more advantageous category than mere 'minorities'.
Furthermore, if first occupancy of territories subject to indigenous claims by hunter-gatherer
groups is less contested, the same does not apply to pastoralists and other groups claiming the
same identity. Paradoxically, this reality has not prevented pastoralist groups from

342

dominating indigenous activism on the continent and from successfully and strategically
seizing the momentum to champion their indigenous identity internationally.

Many references to 'African indigenous peoples' in a number of writings are nothing more
than mere generalizations and transposition of realities from other continents in a different
setting where local realities are hardly taken into consideration or seriously examined.343 It is
not surprising therefore to note that a number of anthropologists and other informed scholars
who are familiar with African realities have expressed sceptical positions vis-8-vis the
indigenousness as a relevant, new form of identity or, a suitable legal category.344 A number
of others view it as a mere tool in the battle for equal rights. Grounding on nearly two
decades of participation by some African groups in international, regional and even national
networks and institutions, a number of activists, scholars and (mainly Western) governments
view the process of recognition of indigenous rights in Africa as imperative and irreversible.
Whether presented as a strategic tool for political persuasion in the battle for equal and

339
Bowen, 'Should we Have', at 14.

340 As rightly expressed by Woodburn, 'The political Status',  at  12.
341 See N. Rouland et a/., Droits des Afinorites et Peup/es Autochtones (PUF, 1996); cited in Bowen, Should we
Have', at 14.
342 Woodburn, 'The political Status', at 12-13, Kenrick and Lewis, 'Indigenous Peoples', at 6.
343 It is clear in writings of such legal and/or political philosophers as Kymlicka that their theorizations are
primarily concerned with societies of European settlement.  See part Vi of Kymlicka and Norman, Citizenship in
Diverse Societies, at 297-342,  a fact clearly acknowledged in chapter   12   by  J.  T. Levy, 'Three Modes  of
Incorporating Indigenous Law', at 318.
344 In this respect, see Suzman, reply in Kuper, -The Return of the Native', at 399400; Hodgson, 'Introduction',
at 1041 et seq.; Sylvain, 'Disorderly Development', at 354-370; but also Alfonso Martinez in UN Doc.
E/CN.4/Sub.2/1995/27. and somehow Thornberry, Indigenous Peoples, at 37-40.
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specific rights,345 or as a genuine endeavour aimed at safeguarding threatened cultures of first
peoples, the rising number of claimant groups and opportunistic resort to indigenousness for
political and socio-economic advantage legitimize any questioning of its appropriateness.  The
resulting immediate political and material benefits are undeniable. Doubts, however, subsist
on long-term effects that crystallization of this new form of group identification will have on
harmonious relations between various communities and on national cohesion.

The existence and marginal status of claimant indigenous groups are generally not contested
in many African states. Neither is contested the need for concerted action in addressing their
current situation, taking into consideration their identity. What is contested is the emerging
identification as 'indigenous peoples'; a concept and legal category which can only imply
that 'some Africans are indigenous while others are not or that some are more indigenous
than others'.346 Such proposition goes against the prevailing view in most African countries -
like in Asia - that 'most of the persons who have control of the contemporary state are not
less native to the soil of the country as a whole than groups that are identified as "indigenous"
or "tribal"'.347 Conceptual rejection by governments and other actors of'indigenous peoples'
as an applicable legal and social category in Africa due to, among others, the above reasons,
carries an adverse effect on claimants' substantive and legitimate demands for special
protection as the most disadvantaged members of societies where they live. It has been
argued that 'if Africans had been at the UN table at the start of the UNWGIP process, they

could have emphasised that the issue is not aboriginality, but rather the ongoing particular
relationship of hunter-gatherers and pastoralists to natural resource management'.348 The
absence of African governments in international processes in which indigenism was shaped
mainly during the last three decades of the twentieth century is reflected in their late
awakening and uncomfortable positioning in the final phases of the adoption of the United
Nations Declaration on Declaration on the Rights of Indigenous Peoples.

345 See Barnard, 'Kalahari Revisionism', at 7.
346 Woodburn,  'The political Status', at  12.  In this paper, the author argues in favour of emphasising the status as
'first peoples' and consequently 'first owners of land' than indigenous peoples seen as a concept applicable to
all Africans.
347 UN DOC. E/CN.4/Sub.2/AC.4/1996/2, para 64.
348 Burman, 'Indigenous and Tribal Peoples', at 10.
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PART II: INTERNATIONAL AND REGIONAL LEGAL
POSITION OF CLAIMANT AFRICAN
INDIGENOUS PEOPLES

The preceding analyses discursively focused on indigenousness as an emerging form of
identification of/by marginalized groups in specific African countries. The purpose was to
provide an overview of theoretical conceptualizations of indigenousness and its resonance on
the African continent. History, anthropology, law and other disciplines were - tentatively -
resorted to in trying to square the various meanings and implications of a still evolving and
somehow resisted concept. It transpires from the previous analysis that, while the global
indigenous rights movement is perceived as a quintessential emanation of civil society
activism through more or less informal networks, it nonetheless rests its legitimacy on
international legal codification and institutionalization. The ILO, the United Nations in
general and other affiliated agencies or institutions have endorsed, promoted, and hence,
strengthened indigenous rights, thereby providing them with the very much-needed
institutional legitimacy. These institutions have created platforms for indigenous activism.
Alongside private actors, they have availed resources to claimant groups in their struggle for
domestic and international recognition as indigenous peoples. Through their activities and
pursued policies in various African countries, international institutions have widely
influenced local dynamics relating to indigenous rights.

Purely positivistic considerations would argue that legal protection of indigenous peoples in
Africa is virtually inexistent in light of the lack of specific national, regional and international
instruments adopted or ratified by most countries on the continent. Such an argument would
ignore the growing impact of non-binding instruments and the influence that global
institutions can have on domestic processes and legal systems since the adoption of the
Universal Declaration of Human rights in  1948.

The two chapters to follow will tentatively examine global and African dynamics aimed at
translating indigenous peoples' aspirations into legal rights. Literature abounds as to the
emergence of indigenous rights in international law. Substantive rights claimed by indigenous
peoples have widely been discussed. These chapters are not aimed at rehearsing the various
themes developed in available, mainstream literature. They aim at discerning possible
correlations and interactions between international legal processes, institutions and
instruments on the one hand and African domestic, regional or multilateral settings on the
other hand. More specifically, the analyses are intended to look at any possible role of
African actors, mainly state actors,  in the development of international norms and institutions
dedicated to indigenous peoples. Furthermore, the African regional human rights system has
embarked on a path of championing indigenous rights, a dynamic which has not been
followed by continental political institutions. Taking into account the recent dynamic of
championing indigenous rights in Africa, the analyses to follow dig deeper into the substance
of legal protection of indigenous rights in African regionalism, taking into account related
international and domestic ever-changing realities.
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4. INTERNATIONAL LEGAL FRAMEWORK AND
INDIGENOUS CLAIMS IN AFRICA

4.1. Introduction
The previous developments suggested, based on available documentation, that claimant
indigenous groups in Africa first gained international recognition before using it as a token in
their battle for domestic recognition. International recognition of specific groups as
constitutive of indigenous peoples in Africa results from a coalescence of normative,
institutional and socio-political dynamics intervening both domestically and globally. Non-
governmental and intergovernmental organizations took the lead in championing indigenous
(and tribal) peoples' rights. The building of the global indigenous rights architecture was
boosted  by  the - much-celebrated - adoption  on 13 September  2007  of the United Nations
Declarations on the Rights of Indigenous Peoples. Other international and regional
organizations followed suit by initiating own processes or policies incorporating indigenous
peoples' rights. Accordingly, a wide range of pre-existent or subsequently framed
international instruments, Declarations, Resolutions and institutions have incorporated, been
dedicated to, or been interpreted as covering, (aspects of) indigenous peoples rights and/or
claims.2

Chapter three highlighted the fact that these global dynamics had a resonance on the African
continent. The presence or absence of African actors - mainly African states - in developing
these norms, processes or institutions is the focus of this descriptive chapter. The overall
focus will remain on normative and institutional dynamics that have shaped the current global
indigenous rights movement.

4.2. Normative Protection of Indigenous Peoples under
International Instruments

4.2.1. General Instruments and Indigenous Peoples

The development of indigenous rights is presented as aiming at redressing the shortcomings
in international law, including the limits of mainstream human rights instruments. Presented
as shaped by, and reflective of. 'Western perspectives and political power' to quote Anaya,
'international law developed a complicity with the often brutal forces that wrested lands from
indigenous peoples, suppressed their cultures and institutions, and left them among the
poorest of the poor'.3 In the aftermath of the Second World War, the development and
codification of human rights  law,  with a focus on individual rights and freedoms, is presented
as having filled some but not all the gaps in pre-existing, state-centric international law as far
as protection of individuals and groups are concerned. The emerging international
formulation and institutionalization of indigenous peoples' rights appears to break the
previously established framing of human rights into such categorization as civil and political

1 GA Res. 61/295 on the Declaration on the Rights of Indigenous Peoples (hereinafter, UN Indigenous Rights
Declaration/Indigenous Rights Declaration), UN Doc. A/RES/61/295,2 October 2007.
2 Fora relevant analysis, see A. Eide, 'Rights of Indigenous Peoples', 155-212. For a listing of most instruments
of relevance to indigenous peoples, see http://www.u-bourgogne. fr/peuples-autochtones/ppxinstru.html (visited
on 1 October 2007).
   Anaya, Indigenous  Peoples, 3149.
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versus economic, social and cultural rights on the one hand; or individual versus
collective/group rights on the other: As formulated, indigenous rights cut across all these
categories. One recurrent source of debate is as to whether the emerging indigenous rights
instruments introduce new rights or merely provide a synthesis of pre-existing rights codified
in various, separate (human rights) instruments: This seemingly simple question appears,
nonetheless, to be quite complex and not subject to an easy answer. It requires a comparative,
thorough insight and synthesis of the numerous decisions on, and interpretations of, legal
provisions relevant to the multifaceted claims by the world's indigenous groups.

In that respect, Kingsbury offers an appealing theoretical and jurisprudential analysis of the
nature of, and the main issues raised by, indigenous claims in 'international and comparative
law': He identifies 'five fundamentally different conceptual structures employed in claims
brought by indigenous peoples or members of such groups', namely: (1) human rights and
non-discrimination claims, (2) minority claims, (3) self-determination claims, (4) historic
sovereignty claims and (5) claims as indigenous peoples.7 The constant search for the right
but difficult balance between these and related claims is the determinant reason why some
countries - which made significant and progressive steps in protecting indigenous peoples'
rights - nonetheless voted against the UN Declaration on the Rights of Indigenous Peoples.8
Some aspects of these claims have been discussed in previous chapters. Other areas of
convergence or tension between them are explored in sections to follow, through an
examination of relevant instruments.

Most African countries are signatories to major international treaties protecting human rights.
Whether developed with or without their real participation and, notwithstanding
philosophical debates as to the origins and cultural legitimacy of the said rights, formal
adherence to existing international human rights instruments carries a correlative obligation
relating to their domestic implementation. Legal norms enshrined in these instruments have
been interpreted as offering general or special protection to (claimant) indigenous persons or
communities. As discussed below, the United Nations' treaty bodies have interpreted some
provisions in their relevant instruments as offering general or specific protection to (persons

belonging to) indigenous communities.

4.2.1.1.   Rights to Equality and Indigenous Peoples

The desirability of specific norms protecting indigenous peoples beyond generally applicable
human rights has been characterized as a 'fundamental political debate'.' It is quasi-
tautological to state that human rights norms enshrined in various binding and non-binding

4 On this particular issue, see P. Jones, 'Human Rights, Group Rights, and Peoples' Rights', (1999) 21 Hum.
Rts. Q., 80-107; A. Buchanan, 'The Role of Collective Rights in the Theory of Indigenous Peoples' Rights',

(1993) 3 Transnat 7 & Contemp. Probs., 89-108.
In this regard, the African Group of Experts, Response Note  to  'the Draf Aide Memoire of the A#ican Group

on the Declaration on the Rights Of indigenous Peoples', 21 March  2007,  para. 1.2, claimed  that the  UN
Declaration on the Rights of Indigenous Peoples did not create new rights but rather reaffirmed 'ri'rights that are
already recognized by virtually all African constitutions and the African Charter'.
6 Kingsbury, 'Reconciling', at 69 et seq.
7 Ibid.
8 See the reasons put forward by Australia, Canada, New Zealand, United States in voting against the UN
Dec\aration on 13  September 2001  m General  Assembly Adopts Declaration on  Rights of Indigenous  Peoples:
'Major Step  Forward'  Towards  Human  Rights for  All,  Says  President, UN GAOR, 61* Sess;  101  and  108*

 len. mtgs. (AM & PM), UN Doc. GA/10612, 13 September 2007.
Kingsbury, 'Reconciling', at 71.
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instruments protect all persons falling into their areas of applicability, including (persons
belonging to) indigenous groups.10  Most of the global instruments protect human rights and
fundamental freedoms of individuals within the jurisdiction of state parties. More
specifically, international human rights treaties negotiated under UN auspices are of
relevance to indigenous peoples. 11 However, with the exception of Article 30 of the
Convention   on the Right   of the Child, 12   none   of  the said treaties specifically refers   to
'indigenous people(s)' or persons of indigenous origin. However, some of their provisions,
namely those on self-determination, minorities rights and non-discrimination or the correlated
right to equality, have been interpreted as protecting specific aspects of indigenous peoples'
claims.

Provisions on equality and equal treatment in human rights treaties bear specific relevance to
indigenous persons in those areas where, arguably, they are interpreted as somehow
protecting, not only their equal e*oyment of rights as individuals but also, even though
incidentally, their collective being. In adopted General Comments (or Recommendations),
in their examination of state reports and in their jurisprudence - where relevant - the United
Nations treaty bodies have interpreted these and other relevant provisions in their respective
normative instruments as protecting specific aspects of indigenous peoples' claims. More
specifically, some provisions ofthe ICCPR, ICESCR, CERD and CRC, have been interpreted
as providing some form of specific protection to indigenous peoples, despite the fact that
these treaties protect rights and freedoms which are of a fundamentally individualistic
nature. 14 Different countries or international bodies have adopted differing policies on special
protection of (claimant) indigenous groups. Comparative jurisprudence also shows the
difficult quest for appropriate balancing of conflicting interests of the state, of (members of)
indigenous and non-indigenous groups. Kingsbury rightfully describes the existing

15

10 For a thorough examination of applicability of human rights instruments to indigenous peoples, see
Thornberry, Indigenous Peoples, at 115 et seq.
11  Out  of a plethora  of more  or less relevant international human rights instruments,  one may mention:
International Covenant on Economic, Social and Cultural Rights (ICESCR), GA Res. 220OA (XXI), 21 UN
GAOR Supp. (No. 16) at 49, UN Doc. A/6316 (1966), 993 U.N.T.S. 3, entered into force Jan. 3, 1976;
International Covenant on Civil and Political Rights (ICCPR), GA Res. 2200A (XXI), 21 UN GAOR Supp.
(No. 16) at 52, UN Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force Mar. 23,1976; Optional Protocol
to the International Covenant on Civil and Political Rights, GA Res. 2200A (XXI), 21 UN GAOR Supp. (No.
16) at 59, UN Doc. A/6316 (1966), 999 U.N.T.S. 302, entered into force March 23, 1976; Second Optional
Protocol  to the International Covenant on Civil  and Political Rights, aiming  at the abolition  of the death penalty,
GA Res. 44/128, annex, 44 UN GAOR Supp. (No. 49) at 207, UN Doc. A/44/49 (1989), entered into force July
11,  1991;  International  Convention  on the  Elimination of All Forms  o f Racial Discrimination  (CERD),  660
U.N.T.S. 195, entered into force Jan. 4, 1969; Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW),  GA Res. 34/180,  34 UN GAOR  Supp.  (No.  46) at  193,  UN Doc. A/34/46, entered
into force Sept. 3, 1981; Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT), GA Res. 39/46, annex, 39 UN GAOR Supp. (No. 51) at 197, UN Doc. A/39/51 (1984),
entered into force June 26,1987; Convention on the Rights of the Child (CRC),  GA Res. 44/25, annex, 44 UN
GAOR   Supp.    (No.   49)   at    167,   UN Doc. A/44/49   ( 1989), entered into force   Sept.   2, 1990; International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, GA Res.
45/158, annex, 45 UN GAOR Supp.  (No. 49A) at 262, UN Doc. A/45/49 (1990), entered into force July  1,2003;
International Convention on the Protection and Promotion of the Rights and Dignity of Persons with
Disabilities, GA Res. 61/106, Annex 1, UN GAOR, 615' Sess., Supp. No. 49, at 65, UN Doc. A/61/49 (2006),
entered into force May 3,2008. To these one should add the Universal Declaration of Human Rights, GA Res.
217A (III), UN Doc A/810 (1948), at 71.
12 See reference on the Convention on the Right of the Child in the note above.
13 See Thomberry, Indigenous Peoples, at  130.
14 A. Meijknecht, Towards International Personali), atl 29-131 ; Thornberry, Indigenous Peoples, at  116 et seq
I 5 For an exploration of some relevant national and international cases see Kingsbury, -Reconciling', at 71-78.
The author offers an insight into legal cases - mainly from Australia, Canada, US and New Zealand - discussing
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correlations between indigenous rights and mainstream international (human rights) law by
stating that '[i]ssues connected with distinct histories, cultures, and identities animate the
search for alternative concepts of international law and national law related to, but going
beyond, individual human rights and non-discrimination'.16   Thus,   in the light of existing
national and international jurisprudence on indigenous rights, an ideal form of protection
implies, in most cases, recognition of new substantive and procedural norms and/or a
progressive interpretation of existing laws in addressing the specificity oftheir legal claims.

Most African countries are parties to the major human rights instruments and a significant
number of them have ratified optional protocols or, where required, made the declarations
providing for individual and/or group complaints. 17 In ensuring compliance with treaty
obligations, the reporting process remains, by far, the mostly resorted to monitoring
mechanism as far as African State Parties are concerned. A State Party is advised to include
in their reporting ' information   on   the main ethnic and demographic characteristics   of  the
country and its population'.'8 However, very few, ifany, African states can claim to fulfil this
requirement. Most countries do not provide the required exhaustive information on the ethnic
composition of their national population.  In  fact, even those countries trying to abide by this
guideline rarely go beyond a mere mention of the approximate number of ethnic groups or
tribes making  up the national population." Some countries have invoked imperatives  of
national unity and cohesion in refraining from including 'tribe' or 'ethnicity' in their national
census, without necessarily rejecting their existence.20 In some cases - such as the previously

the foundations of indigenous rights into national legal order vis-a-vis generally applicable human rights norms.
He extensively elaborates on indigenous rights ad non-discrimination.
16

Kingsbury, 'Reconciling', at 78.
17 As of 18 July 2007, 50 African states (with the sole exception of Comoros, Guinea Bissau and Sao Tome and
Principe) are parties to ICCPR; 32 of them being also parties to the First Additional Protocol to the covenant
allowing for individual complaints (Guinea Bissau, Liberia and Sao Tome and Principe have signed both
instruments but not (yet) ratified them).  As of the same date, almost all African states are parties to the ICERD,
to the exception of Angola, Djibouti, Guinea Bissau and Sao Tome and Principe (the latter two signed the
Convention in 2000 but had not yet ratified it). However, only Algeria, Morocco, Senegal and South Africa had
made the declaration under Article  14 of the Convention empowering the committee to examine complaints
from individuals or groups of individuals. To the exception of Botswana, Comoros, Mozambique, Sao Tome
and Principe, and South Africa (the latter two having signed but not yet ratified the treaty), all other African
countries are party to the ICESCR as of 20 July 2007. All African countries are parties to the CRC, to the
exception of Somalia which signed  but has not (yet) ratified the Convention. An increasing number of them are
also party of the two optional protocols to the Convention on the Rights of the Child on the Involvement of
Children in Armed Conflict (GA Res. A/RES/54/263 of 25 May 2000; entry into force 12 February 2002); and
on the Sale of Children, Child Prostitution and Child Pornography (GA Res. A/RES/54/263,25 May 2000, entry
into  force  on 18 January  2002).  For  all this information, including on ratifications of other treaties  not
mentioned here, see http://www.ohchr.org/english/law/ (visited on 21 September 2007).
18 See Thornberry, /ndigenous Peoples, at 117. referring to 'consolidated guidelines for major UN human rights
treaties'.
19 For purposes of illustration, see CERD, CERD/C/COD/15, para. 17, where the country claims in the report
that it has over 450 e mic groups, CERD, Reports Submitted by States Parties under Article 9 of the
Convention,  Sixteenth periodic reports of States parties:  Botswana, CERDIC/495/Add.1,2 September 2005,
para. 32, where the report refers to the dual categorization of Botswana's ethnic groups into 'principal tribes'.
(Tswana speaking) which include Bakgatla, Bak;vena Balete, Bangwato, Barolong, Batawana, Batlokwa and
Bangwaketse; and 'minority tribes' such as Babirwa, Bakalaka, Bakgalagadi, Basarwa, Basubiya, Batswapong,
Wayeyi, Hambukushu, Ovabenderu, Ovallerero. See also CERD, Reports Submitted by States Parties under
Article  9 of The  Convention.  Fourteen  Periodic  Report:  Mali, CERD/(14011 Addl,  10  June  2002, para.  37.
20 See,  among many  others,  CERD,  Consideration  of Reports  Submitted  by  States  Parties  under  Article  9  of the
Convention, Fourteenth periodic reports: Algeria, CERD/C/362/Add.6, 18 December 2000, para. 34, clearly
stating that, 'Algerian law forbids population censuses based on ethnic, religious or linguistic criteria'; see also
CERD/C/452/Add.7, para. 2-3.
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referred to Kenyan example21 - countries which  used to collect  data on ethnic composition of
national population have given up such exercise.22 In invoking historical and present contexts
on unrests or conflicts rooted in ethnic claims by a multitude of groups throughout the
continent, many countries remain suspicious of political manipulation and misuse of the
relevant data. The underlying dilemmas are reflected in observations by the CERD on the
report submitted by South Africa whereby the Committee stated that:

'While acknowledging the historic reasons submitted  by the State party  not to gather disaggregated
data on the ethnic groups that constitute its population, the Committee notes that, in the absence of
disaggregated information on the composition of the population, an adequate vision of the diversity o f
the South African society cannot be obtained, nor an accurate perception of the effective enjoyment of

,23the rights provided in the Convention by different ethnic groups .

The Committee recommended the State Party to 'endeavour to include, in its next periodic
report, a qualitative description of the ethnic composition of its population, in particular
indigenous peoples and non-citizens', in compliance of its guidelines.24 Lack of required
information on the ethnic composition of countries' populations - with particular focus on
those groups considered as the most vulnerable - is a recurrent observation voiced by the
Committee in examining reports from a number of African countries. 25

The late adoption of the Convention on the Rights of the Child - in comparison with other
mentioned human rights instruments - partially explains the insertion of Article 30 of the
Convention providing for rights of 'ethnic, religious or linguistic minorities or persons of
indigenous origin'.26 Since state reporting remains the only monitoring mechanism available
under the Convention, the Committee on the Rights of the Child has received and examined
reports from, among others, various African countries. A reading of the said reports and of
the Committee's concluding observations reveals patterns of non-compliance with Article  30
of the Convention by states. Compliance with this provision supposes that state parties are
requested to provide 'relevant legislative, judicial, administrative and other information,
including statistical data', relating to 'children belonging to a minority or an indigenous
group'.27

However, the CRC faces similar difficulties as those other monitoring bodies are confronted
with in examining reports from African countries. They take the form of: (1) lack of
aggregated and/or updated information on ethnic composition of national population in
general, or on groups claiming indigenousness in particular; (2) non-acknowledgment of the
existence of 'minorities or indigenous groups/persons of indigenous origin' in given

21 See sub-section 3.5.2.1
22 Makoloo, 'Kenya: Minorities', at 11-13.
13  CERD, Consideration of Reports  Submitted  by States  Parties  under Article  9 of the  Convention:  Concluding
observations on the Report by South.*h'ca, CERD/C/ZAF/CO/3, 19 October 2006, para. 11.
24 Ibid.
25  See, for instance,  UN  Doc.  Supp.  No. 18 (A/56/18),  para. 30 (Algeria),  para. 286 (Egypt); Report of the
Committee  on the Elimination of Racial Discrimination,  UN  GAOR,  60th  Sess.  and 61 St  Sess,  Supp.  No.  18
(A/57/18), para. 299 (on Botswana), para. 441 (on Senegal); see also CERD,  Consideration Of Reports
Submitted by States Parties under Article 9 of the Convention: Concluding observations on the Repon submitted
by the Tanzania, CERD/C/TZA/CO/16, 27 March 2007, para. 9.

Emphasis added. Art. 30 ofthe CRC reads: 'In those States in which ethnic, religious or linguistic minorities
or persons of indigenous origin exist, a child belonging to such a minority or who is indigenous shall not be
denied the right, in community with other members of his or her group, to enjoy his or her own culture. to

Frofess and practise his or her own religion, or to use his or her own language'.
-1  CRC,  Overview  of the reporting procedures  (Basic  Reference  Document), CRCIC/33,24 0ctober  1994, paras.
4, and 5(h)(iv).
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countries; (3) where there are some forms of recognition, the still ambiguous legal status of
claimant groups and; (4) the complexity in establishing a clear-cut differentiation between the
two categories (minorities and indigenous).28 Illustratively, a 2005 report by Kenya affirmed

that 'Ken  is home
to about forty-three indigenous communities with diverse traditions and

culture'.2 In relation to Article 30, the report refers to 'the Rendille, Ogiek, Dorobo, El-molo,
Sabaot/Sebei, Burji, Gabbra and others' as 'minority groups in Kenya'.30 Preceding analyses
have referred to documents in which all these nominally mentioned groups have been listed
among claimant indigenous groups in Kenya.

31

Even some concluding observations by the Committee have failed to clarify the existing
ambiguity about the status of particular groups as either 'minorities' or 'indigenous peoples'.
The Committee uses the term 'indigenous' in reference to the Republic of Congo and in
relation to the above-mentioned Kenyan groups, despite usage of 'minority' in the latter
country's report. The same body refers to Batwa children in Uganda and Rwanda as 'children
belonging to minorities'; despite indigenous claims by their respective communities.32 In reports
submitted by African countries under the ICCPR and the ensuing observations by its
monitoring body - the Human Rights Committee - much focus has been on enjoyment of the
rights enshrined in the Covenant by individuals, safe in relation with interpretations of
Articles  1  and  27 of the Covenant on sel f-determination and minority rights respectively.

4.2.1.2.      Self-determination and Applicability of Article 27 of the ICCPR to
Indigenous Peoples

In addition to Article 30 of CRC examined above, dominant discourses on indigenous
peoples' rights within the framework of mainstream human rights instruments have revolved
around the wording and interpretation of Article 1  of the ICCPR and the ICESCR on self-
determination. They have equally been centred on Article 27 of the ICCPR (with related
provisions) on rights of'persons belonging to ethnic, religious or linguistic minorities'.33 The
jurisprudence, General Comments or observations by human rights monitoring bodies have
extensively discussed the applicability of minority rights and of legal provisions on self-
determination to the case of (claimant) indigenous peoples. Furthermore, an ever-growing
literature has examined the positivistic, legal meanings and implications of those General

21   CRC,   Consideration   of  Reports   Submitted   by   States    Parties   under   Article   44   of  the    Convention,    Second
Periodic Reports by Kenya (CRC/C/KEN/2, 4 July 2006, paras. 458-466); Rwanda (CRC/C/70Add.22, 8
October 2003, para. 366, in which the country argues that '[b]ecause of the social, cultural and political situation
in Rwan(la there are no persons belonging to a minority or indigenous group'); Uganda (CRC/C/65/Add.33, 5
November 2004, which makes no comments about Art. 30); and initial report by Republic Of Congo
(CRC/C/COG/1, 20 February 2006, silent as well on Art. 30).
29 UN Doc. CRC/C/KEN/2, Introduction. It is worth noting the constantly changing figures on the exact or
arproximate number ofethnic groups in the country.

Ibid., para. 461.
3I

See, among others, ACHPR and IWGIA, Indigenous Peoples in .·1#ica,    at    15-16.    and   UN    Doc.
A/HRC/4/32/Add.3, para. 5.
32 See CRC, Consideration of Reports Submitted by States Parties under Article 44 of the Convention:
Concluding observations of the Committee on the Rights of the Child:  Kenya (CRCICKENIC012,19 June
2007, paras 69-70); Republic of Congo (CRC/C/COG/CO/1, 20 October 2006, paras. 88-89); Uganda
(CRC/C/UGA/CO/2,23 November 2005, paras. 81-82) and ; Rwanda (CRC/C/15/Add.234,1 July 2004, paras.
75-76).
33 Art. 27 of ICCPR reads: 'In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall  not be denied the right, in community with the other members of their group,
to enjoy their own culture, to profess and practise their own religion, or to use their own language'.
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Comments or Decisions on indigenous peoples' rights. 34 Among other issues extensively
explored in the said-literature are the conceptual underpinnings and implications of
indigenous peoples' claims as 'peoples', collectively entitled to special legal protection;
mostly for those rights bearing on control and ownership of lands and natural resources.
Without revisiting the whole global debate over the unsettled status over these claims, the
sections below will mainly focus on its African dimensions.

4.2.1.2.1.     Minority  Provisions and  Indigenous  Peoples

Preceding elaborations emphasized the fact that international involvement in matters of
concern to claimant indigenous groups or minorities in particular African countries, is an
essentially post-Cold War phenomenon.35 Accordingly, besides the frequent theoretical
transposition of minority and indigenous rights models from other regions to Africa, relevant
international legal practice remains quite meagre. Current normative and institutional
developments in the international arena - whereby minority and indigenous rights are
conceptualized as intersecting but distinct rights - are still in an embryonic and untested status
as far as their contextual application to Africa is concerned. Reports from countries or
international (human rights) bodies and comments thereon are the main sources of
information on the subject-matter. However, as indicated above, the practice of relevant
committees in examining the state reports reveals persistent doubts and inconsistencies in
referring to particular groups as minorities or indigenous peoples. Observations and
recommendations following state reports are characteristically general in nature, failing to
clearly determine the needed course of action by particular states in order to comply with
their treaty obligations. Instances of international adjudication of individual complaints from
African countries are very rare.

Interpretation of Article 27 of the ICCPR by the Human Rights Committee leave no doubt
that this provision on the rights of persons belonging to minority groups can be invoked by
indigenous peoples. Despite positioning themselves as more than just minorities, a number of
(claimant) indigenous peoples have, on several occasions, invoked Article 27 of the ICCPR
providing for cultural, religious and linguistic rights of members of such minority groups.
The nature of state obligations under most relevant treaties is generally the same for all State
Parties. However, existing case law on Article 27 ICCPR - Lovelace v. Canada, Kitok v.
Sweden.   Ltinsman  et  at.  v.  Finland,  Ominayak  v.  Canada,  and  othe56  -  can,  arguably, be
interpreted as bearing relevance only to the extent that the facts in particular cases allow for a
parallel with realities  in the home countries of claimant African indigenous groups.

Keeping in sight the various issues raised in the above and other landmark cases before the
Human Rights Committee - mainly from Canada, New Zealand and Scandinavian countries -
Diergaardt  et  al.  v.  Namibia is particularly instructive on difficulties involved in identity
claims and requirements of striking the right balance. The facts of the case as decided upon
by the Committee were only submitted by the Applicants, following the failure by the
Namibian government to participate in proceedings other than confirming the exhaustion of
domestic remedies.,7 Petitioners claimed to be representatives of a community which moved

34 See, among many others, Anaya, Indigenous Peoples, at 97-184; A. Meijknecht, Towards International
Personality, at 121-210; Thornberry, /ndigenous Peoples, at 116-241; Alston (ed.), Peoples' Rights; W.
Kymlicka, Politics in the Fernacular, 120-132.
35 See mainly chapters 2 and 3.
36 Referred to in the second chapter.
31  J.G.A.  Diergaardt  et al.  v.  Namibia,  HRC, paras.  4-6.
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to the territory subject-matter of their (land rights) claim in 1872:8 They developed   -   in
relative independence recognized under both German and South African rule over the country
- 'their own

societ , culture, language and economy, with which they largely sustained their
own institutions.'1   This relative independence in the form of self-government in accordance
with the Paternal Laws was suspended in 1924, gradually restored since 1933 and formally
recognized by Act No. 56 of 1976 passed by the South African Parliament.40 A proclamation
of the Administrator-General dated 30 August 1989 suspended legislative and executive
powers exercised by the community leadership 'until the date immediately before the date
upon which the territory becomes independent'.4 1 In the aftermath ofNamibian independence
on 21 March 1990, legal and political manoeuvres aimed at regaining their, allegedly.
temporary relinquished autonomous status remained unsuccessful. Consequently, the (late)
captain of the Namibian Rehoboth Baster Community and others presented their
communication to the HRC in 1997 alleging violations of Articles 1,14,17,25(a) and (c), 26
and 27 of the ICCPR.42 Under Article 27, claimants alleged that 'the confiscation of all
property collectively owned by the community robbed the community of the basis of its
economic livelihood, which in turn was the basis of its cultural, social and ethnic identity'.43
More particularly, petitioners asserted that government actions threatened 'a collective of
mainly cattle raising farmers'.44

In finding no violation of Article 27, the Committee made a number of interesting findings
and statements. First, it reaffirmed its existing case-law recognizing the right of members  of a
minority group to enjoy their culture 'includes protection to a particular way of life associated
with the use of land resources through economic activities, such as hunting and fishing,
especially in the case of indigenous Aoples'.45 Then, the Committee went on to state that
'[a]lthough the link of the Rehoboth community to the lands in question dates back to some
125 years, it is not the result of a relationship that would have given rise to a distinctive
culture'.46 It further stressed the fact that the authors failed to demonstrate how 'distinctive
properties as to the historical forms of self government ... would be based on their way of
raising cattle'.47 On these grounds, the Committee was unable to conclude that Article 27 of
the ICCPR was violated by Namibia.48 However, as previously indicated,49 the dominant
view amongst Committee members held that by instructing 'civil servants not to reply to the
authors' written or oral communications with the authorities in the Afrikaans language, even
when they are perfectly capable of doing so', Namibia violated Article 26 of the ICCPR.50
Following this creative interpretation of Article 26, five members of the Committee appended

38 The facts of the case are partially covered in the third chapter (sub-section 3.4.2.2).
39 J.G.A. Diergaardt et al. v. Namibia, HRC, pam. 2.1 andl.2.
40

Ibid., para. 2.2 and 2.3.
41 Ibid.,para. 2.4.
42 Ibid., para.  I.
43

Ibid., para. 3.1

44 Ibid.
45 Ibid., para. 10.6. Emphasis added.

46 Ibid.
47 Ibid.
48 Ibid. For a previous analysis on this case, see 3.4.2.2.
49 Ibid.
50 J.G.A. Diergaardt et aL v. Namibia, HRC, paras. 10.10 and 11. Art. 26 of ICCPR reads: 'All persons are
equal before the law and are entitled without any discrimination to the equal protection of the law. In this
respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection
against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status'.
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their dissenting opinions whereby they 'questioned the element of discrimination, pointing
out that a state is entitled to choose an official language and that Afrikaans... was now in no
worse a position than tribal languages'.51

Thus, the only internationally adjudicated case from an African State Party52 discussing in
substance alleged violations of Article 27 of the ICCPR on minority rights presented to
support petitioners' indigenous claims was unsuccessful. Considerations such as five quarters
of a century of the group's more or less autonomous existence, 'distinctive properties as to
the historical forms of self-government' and adverse changes in claimants' socio-political
landscapes after Namibia's independence, did not seem to convince the Committee to make
findings of violations of the said provision. The Committee somehow unequivocally made a
negative finding on the one foundational claim of indigenousness: special relationship with
land, giving rise to a distinctive cultural way of life. Accordingly, the positive finding of a
violation of Article 26 of the ICCPR is of limited help in trying to assess the recourse to
minority rights provision to back indigenous claims. Drawing from this case, Gilbert argued
that nomadic peoples' right to land are covered by Article 27 of the ICCPR provided they can
prove a historical cultural attachment thereto. 53

Prior to Diergaardt et al. v. Namibia, violations of Articles 26 and 27 of the ICCPR were
raised in Bahamonde v. Equatorial Guinea.54 In this case, the plaintiff alleged that 'he and
other individuals who do not share the views or adhere to the ruling party of President Obiang
or, who do not, at least, belong to his clan (the Mongomo clan) are subjected to varying
degrees of discrimination, intimidation and persecution'.55  Claims  under,  among many others,
Article 27 of the ICCPR were not examined on the merits because the HRC considered that
the author 'had failed to substantiate them, for purposes of admissibility ., 56 The Committee
nonetheless found a violation of Article 26 of the ICCPR. As elaborated above, petitioners  in
Diergaardt et aL v. Namibia, presented their case as representatives of the Rehoboth
community and petitioned for respect of their linguistic right under Article 26 of ICCPR.  In
contrast, a finding of discrimination against 016 Bahamonde was grounded on a much more
individualistic consideration, namely 'his political opinions and his open criticism of, and
opposition to, the government and the ruling political party'.57 Hence, if claimed individual
rights in this case might be relevant in minority rights theory,58 nothing in its examination
seems to touch upon the particular claims of indigenous peoples.

4.2.1.2.2.    Self-determination  of Claimant African  Indigenous  Peoples

Anaya remarked that any examination of indigenous peoples' rights under international law
would be incomplete without discussing their right to self-determination.59 The present

51 See  P. Thornberry, Indigenous Peoples, at 133-134, referring to dissenting opinions by Abdel fattah  Amor,
Nisuke Ando, P.N. Bhagwati, Lord Colville and Maxwell Yalden.
52 As of October 2007.
53 See more generally, J. Gilbert, 'Nomadic Territories: A Human Rights Approach to Nomadic Peoples' Land

 ights', (2007)
27 Human Rights Law Review 4, 681-716.

010 Bahamonde v. Equatorial Guinea, Communication No. 468/1991, UN Doc. CCPR/C/49/D/468/1991
(1993).
55 Ibid., para. 3.1.
56 Ibid., para. 6.2.
57 Ibid., para. 9.5.
58 Besides Arts.  26 and 27, the complaint claimed violations  of Arts.  6(1 ),  9,  12,  14,  16,  17,  19,  20(2), and 25  of
the ICCPR.
59

Anaya,  Indigenous  Peoples,  at 91.
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section complies with this analytical imperative of examining self-determination, by mainly
focusing on its African dimensions and on African roles in translating a mere principle into a
legal right. A thorough insight into the negotiation process of the UN Declaration on the
Rights of Indigenous Peoples reinforces the idea that self-determination is a central issue in
the global indigenous claims. From the early phases in the drafting process, it appeared that
indigenous peoples' right to self-determination was something upon which the beneficiaries
could intransigently not compromise.60 In that respect, they wagged a successful battle before
international institutions in gaining formal recognition as peoples entitled to self-
determination; thereby reversing prior reluctance to do so, as illustrated by the ambiguous
qualification spelt out in Article 1(3) of ILO Convention 169 on usage of 'people' in the
Convention.61 Article 3 of the 2007 United Nations Declaration on the Rights of Indigenous
Peoples reads: 'indigenous peoples have the right to self-determination. By virtue of that
right they freely determine their political status and freely pursue their economic, social and
cultural development'.

Despite figuring in this and a number of other international, regional and national
instruments,62 the legal theory and practice relating to the 'principle of the right to self-
determination are still struggling to clearly define the parameters of its realisation.,63

Referring to self-determination outside the colonial context Crawford points out the fact that
'while authoritative sources speak of its existence, it is an intensely contested concept in
relation to virtually every case where  it is invoked'.64 In relation  to its application to specific
groups  in the post-colonial  era,  Oloka-Onyango  adds  that '

[n]owhere  is the ambivalence  and
sometimes outright hostility of states more acutely reflected than in their response to the self-
determination of indigenous peoples and women and over the question of secession'.65 The
contested nature of this right does not prevent Anaya from affirming, even before the
adoption of the UN Declaration on the Rights of Indigenous Peoples, that 'as a matter of
already existing international   law,  the  rinciple

or right of self-determination applies  in  one
way or another to indigenous peoples'.

Self-determination is formulated as an unconditional right of peoples. Aware of far-reaching
implications of self-determination, indigenous representatives and advocates have pursued
formal recognition as peoples, instead of being referred to under any of the often used
alternative terminologies such as populations, communities, minorities, ethnic groups, tribes
and so forth.67 International jurisprudence has even acknowledged (if not elevated it to) its
status of an 'erga omnes obligation of all states under customary international law'.68
Following suit, many contemporary theorists of self-determination have hailed what they

60 Ibid., at 110-115; Kingsbury, 'Reconciling', at 87 et seq.
6I The relevant provision reads:  '[t]he use of the term 'peoples'  in this Convention shall not be construed as
having any implications as regards the rights which may attach to the term under international law'.
62

As illustrated by Arts.  1(2) and 55 of GA Res.  1514 (XV), para. 2, common Art.  1 to the 1966 ICCPR and
ICESCR, Art.  20 of the African Charter or Art.  39 of the Constitution of the Federal Democratic Republic of
Ethiopia, among many other relevant provisions/instruments.
63

To  quote   J.  Summers,   Peoples  and   international   Law:   How   Nationalism  and  Self-Determination   Shape  a
Contemporary  Law of Nations (Martinus Nijhoff, 2007), at 83.
64 J. Crawford, 'The Right to Self-determination', at 38.
65 J. Oloka-Onyango, -Heretical Reflections on the Right to Self-Determination: Prospects and Problems for a
Democratic Global Future in the New Millennium', (1999) 15 Am. U intl L. Rev., 151-208, at 167.
66  Anaya, Indigenous Peoples, at 113.
67 Ibid., 59-61; Niezen, The Origins of Indigenism, at 1 15 et seq
68 Cage Concerning East Timor (Portugal v. Australia), Judgment of 30 June  1995,  ICJ  Rep.  1995, 90, para. 29.
See also Wiessner, 'Rights and Status', at 116.
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consider to be a foundational principle of 'contemporary law of nations'.69 However, it has
always been challenging to coherently design a single theory of self-determination out of the
diversity - in time and space - of contexts of its applicability. While it is possible to find
common grounds, there are many differences between post-World War I Europe, the
decolonization process in the mid-twentieth century and the currently burgeoning claims to
self-determination by particular (indigenous and non-indigenous) groups and nations in
various corners of the globe.

An extensive literature has explored the historical evolution, the meaning, the implications
and the rich case-law relating to self-determination.70 As a matter of state practice, a principle
of public international law or a human right, many aspects of self-determination remain
subject to varied interpretations.7' The dilemmas posed by the application self-determination
beyond the early stages of its formulation (Europe) and decolonisation contexts (Africa, Asia
and the Pacific) have rightly been captured by Koskenniemi when he argues that following
post 1989 geopolitics and omnipresence of nationalism:

'Doctrinal purity about a right to self determination put an intolerable burden on the international
lawyer, completely unprepared to answer questions such as whether or not the people of South Ossetia
in Georgia are entitled to exercise a right of self-determination by uniting with their northern kin in
Russia - and whether Russian assistance for that purpose might be legitimate under the UN Friendly
Relations Declaration of 1970'.72

In this discursive article, the author tried to identify the various challenges in applying an
abstract rule on self-determination to concrete cases embodying complex, conflicting and/or
overlapping claims to 'nationhood'. He established a distinction between classical, romantic
and post-modern conceptualizations of self-determination.73 Under this typology, a classical
conception uses self-determination as a justification for statehood and as such, 'when the
existence of states becomes uncertain, self-determination becomes applicable to reconstitute
the political normality of statehood'.74 In this case, self-determination is perceived as a
support rather than a challenge to statehood.75 Conversely, the romantic conception refers, the
author argues, to some rousseauesque idea of authentic community - conceived as nations -

69 Expression borrowed  from the full title of the previously cited book by Summers, Peoples and /nternational
Law. See also the various articles compiled in R. McCorquodale (ed.), Self-Determination in International Law
(Ashgate, 2000).
70 Among many other sources, one may mention BrBImann et at. (eds.), Peoples and Minonties; Alston (ed.),
Peoples' Rights; Summers, Peoples and International Law; McCorquodale (ed.), Seg-Determination  in
International Law: L. Hannikainen, 'Self-determination and Autonomy in International Law', in M. Suksi (ed.),
Autonomy: Applications and Implications (Kluwer Law International,  1998), 79-95; Skurbaty, As if Peoples
Mattered, at 195-270.
7t For an extensive discussion thereon, see The Right to Se/f-Determination: Histoncal and Current
Development on the Basis of United Nations Instruments: Stu*, by Aureliu Cristescu, Special Rapporteur of the
Sub-Commission on Prevention of Discrimination on Protection of Minorities,   1   January   1981,   UN  Doc.
E/CN.4/SUB.2/404/Rev. 1.
72 M. Koskenniemi, 'National Self-Determination Today: Problems of Legal Theory and Practice', (1994) 43
/nternational and Comparative Law Quarterly, 241-269, at 243. The author goes on to quote the UN Friendly
Relations Declaration whereby, under the 'principle of equal rights and self-determination of peoples' the latter
'are entitled to seek and to receive support in accordance with the purposes and principles of the Charter'.
n Ibid., at 245 et seq
74 Ibid., at 246. The author argues that this was the predominant position in early twentieth century, as somehow
spelt  out   in  the Aland Islands Question: Report Submitted  to the Council   o f the League   of Nations   by  the
Commission of Rapporteurs, League ofNations Doc. B.7 [C]21/68/106, (April 1921),quoted as stating that self-
determination was, at the time, a political principle, not a rule of positive international  law.
75

Ibid., at 251.
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whose right to self-determination should not be hindered by the state.76 The secessionist sense
of self-determination builds on this romantic idea under which,  it is argued, the artificiality of
national communities in the classical/liberal conception tends to be replaced by more
'natural' ties.77 In examining the link between the rise of nationalism and demands for self-
determination,78 the author rightly remarks that 'claim about restoration of authentic
community is constantly undermined by the conflict between rival communities and the
difficulty of determining which    of   them     is the authentic 'sel f-determination unit".79
Accordingly, it comes to no surprise that the practical application of the right has been
characterized by a balancing between the two conceptions. Finally, the rise of multiple - and
at times overlapping - claims for self-determination mainly in the last two decades of the
twentieth century, precisely represents, in Koskenniemi's view, a return to a watered-down
form of romanticism in self-determination claims whereby achievement of statehood is not
necessarily the ultimately pursued goal.80 The burgeoning indigenous claims in Africa - as
explored below - might, arguably, fall in this categorisation.

It is a fact that the above Georgian illustration represents one of the most complex cases
where invocation of self-determination, in its secessionist construction.81 Many indigenous
delegates in international bodies negotiating their rights have insisted that they

mainl  claim
a right to a so-called 'internal' rather that 'external' form of self-determination.8  On a
nonnative note, a combined reading of Articles  3, 4 and 46(1) of the UN Declaration on the
Rights of Indigenous Peoples arguably suggests that the text provides mainly (if not only) for
an internal form of self-determination.w This seems also to be the reading of the relevant
provisions by the ACHPR's Working Group of Experts on Indigenous Peoples/Communities.
In  an  attempt to contrast the situation  in the 1960s with contemporary claims, the ACHPR
remarks: 'the notion of self-determination has evolved with the development of the
international visibility of the claims made by indigenous populations whose right to self-
determination is exercised within the standards and according to the modalities which are
compatible with the territorial integrity ofthe Nation States to which they belong'.84

This ACHPR Advisory Opinion was adopted during the final phases of negotiation of a UN
Declaration on the Rights of Indigenous Peoples for purposes of urging African states to
recognise indigenous rights by voting in favour of the instrument. It goes on to quote the

76 Ibid., at 246-248.
77 Ibid., at 250.
78 Ibid., at 260 et seq.. See more generally Summers, Peoples and international Law.
79

Koskenniemi, 'National Self-Determination', at 260.
80 Ibid., at 259.
81 On references to this particular case, see B. Coppieters, 'The Georgian-Abkhaz Conflict', (2004),
http://www.ecmi.de/jemie/download/1-2004Chapter5.pdf (visited on 31 August 2009); A. Huff, 'Indigenous
Land Rights and the New Self-Determination', (2005)/6 Colo. J. Int'I Envtl. L. & Poly, 295-332, at 314;
Skurbaty, As  if Peoples  Mattered. at  195-210.
82 A. Feldman, *Transforming Peoples and Subverting States: Developing a Pedagogical Approach to the Study
of Indigenous Peoples and Ethnocultural  Movements', (2001) 1 Ethnicities 2, 147-178, at 163-166.
83 Art. 4 reads: 'Indigenous peoples, in exercising their right to self-determination, have the right to autonomy or
self-government in matters relating to their internal and local affairs, as well as ways and means for financing
their autonomous functions'; while Art. 46(1) reads: 'Nothing in this Declaration may be interpreted as implying
for any State, people, group or person any right to engage in any activity or to perform any act contrary to the
Charter ofthe United Nations or construed as authorizing or encouraging any action which would dismember or
impair, totally  or in  part, the territorial integrity or political unity of sovereign and independent States'.

ACHPR, Advisory  Opinion  of the  African  Commission  on  Human  and  Peoples'  Rights  on  the  United  Nations
Declaration on the Rights oflndigenous Peoples (hereinafter, ACHPR Advisory Opinion),41' Sess.,  May 2007,
para. 22.
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2005 report by the same body which states that 'self-determination of the [indigenous]

populations should  ... be exercised within the national inviolable borders of a State, by taking
due account of the sovereignty of the Nation State':5 However, external dimensions in
exercising the right to self-determination have never been completely ruled out by advocates
of the global indigenous movement. It is argued that secession might be 'an appropriate
remedial option in limited contexts ... where substantive self-determination for a particular
group cannot otherwise be assured or where there is a net gain in the overall welfare of all
concerned'.86 As clearly illustrated by the case before the Supreme Court of Canada
examining the possibility of secession of Quebec,87 the intricate position of the Crees and
identities other than the francophone community established in the province, revealed the fact
that the secession option cannot totally be ruled out.88 In presenting its arguments before
voting against the UN Declaration on the Rights of Indigenous Peoples, Australia expressed

an understanding and apprehension of self-determination which is shared by a number of
African states when it stated:

'Self-determination applies to situations of decolonization and the break-up of States into smaller
States with clearly defined population groups. It also applies where a particular group within a defined
territory is disenfranchised and is denied political or civil rights. It is not a right that attaches to an
undefined subgroup of a population seeking to obtain political independence. The Government of
Australia supports and encourages the full and free engagement of indigenous peoples in the
democratic decision-making processes in their country. but it does not support a concept that could be
construed as encouraging action that would impair, even in part, the territorial and political integrity of
a State with a system ofdemocratic representative Government'.89

Indeed, the shifting conceptualization of self-determination in Africa beyond the context of
decolonization adds to the ambiguities surrounding an internationally recognized right of
peoples, whose contours have never been clearly delineated. Like in some other contexts, the
contrasting landscapes in which the right to self-determination has been invoked in Africa
engendered discourses erecting the concept into a sensitive weapon in the hands of those

engaged in multifaceted, never-ending 'liberation struggles'. First, the liberation from
colonial rule was deemed an exercise of a people's right to self-determination." At that time,
application of self-determination was, in most cases, extended to all 'natives' of entire
colonial entities who, in most cases, unconditionally united their forces against the common
colonial 'enemy'.   Then,   in   the   wake   of independences, but especially since   the   last   two
decades o f the twentieth centllry, various forms of intra-state nationalisms emerged, claiming
self-determination for specific groups or regions. From a uniting concept invoked by all
'native' inhabitants of a colony against the colonizer, self-determination became a right,
claimed for purposes of stressing and institutionalizing the differences among the former, no
longer seen as indivisible 'self-determining peoples'. It came to be seen as a tool in the hands

85 Ibid., para. 24. See also ACHPR and IWGIA, Report on Indigenous Populations/Communities. at 75.
86

Anaya, /ndigenous Peoples, at  109.
87

See  Reference  re  Secession  of Quebec  from Canada, [1998] 2 S.C.R. 217, extensively discussed in Crawford
'The Right to Self-determination: at 47-63.
88 Ibid.
8' UN GAOR. 61' Sas., 10» plen. mtg., UN Doc. A/61/PV.107, 13 September 2007, at 11.
90 This clearly transpires  from a reading  of the entire  GA  Res.   1514  (XV).  In  A frican regional institutions  for
instance, this understanding of self-determination is exemplified by, among others, OAU Resolution on
Decolonization by the First Conference of Independent African Heads of State and Government, Addis
Ababa/Ethiopia,  22-25  May  1963, Doc. CIAS/Plen.2/Rev.2, para. 5, which reaffirmed the 'inalienable right  of
the people of South-West Africa to sel f-determination and independence'; or; in preambular para.  2 of the OAU
Resolution on Territories under Portuguese Domination, Cairo/UAR„ 17-21 July 1964, AHG/Res. 9 (I)
denouncing the 'adamant refusal of Portugal to recognise the inalienable right of the African peoples under its
domination to sel fdetermination and independence'
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of genuine activists but also of political strategists, all claiming to speak on behalf of
marginalized and destitute groups within states, in stressing their differences with other
members of national or regional communities where they  live. The ideal  of self-determination
came to represent a form of remedy to historical and structural injustices against marginal
communities.

As the political imperatives of decolonization gained momentum, shared experience of
colonization rather than pre-existing ethno-cultural attributes defined, in practice and despite
theories to the contrary, the beneficiaries of the right to self-determination:' Hence, it
mattered less whether, say, members of the Kongo group in the South West of Belgian Congo
had anything in common with the Shi,  Lega or Bembe established in the Eastern part of the
country prior to Belgian colonization. In this particular case, self-determination of the
'Congolese people', arguably, applied not only to all these but also to hundreds of other
different ethnic groups. Pragmatism commanded the application of the principle to the entire
Congolese population - arguably, bond together by the sole common denominator of shared
history of Belgian colonization and liberation struggle - rather than to the 'Bakongo People'
spread across a vast territory covering sizeable parts of the two Congo (D.R. Congo and
Republic of Congo) and Angola.92 Centuries of an established pre-colonial Kongo Kingdom
might have provided a more credible ground of asserting a right to self-determination as a
'people'  than the artificial national identities under colonial boundaries  of the separate three
states.e Early attempts to somehow re-establish the Kingdom on all or parts of its claimed
ancient boundaries remained fruitless.94 The prospect of territorial fragmentation into
hundreds of separate nations out of, say, former Belgian Congo, British Nigeria or French
and British Cameroons, as a result of an identity-driven application of self-determination led
pragmatics to capitalize on colonial territories in delineating scopes of applicability of self-
determination. Instead of moving towards 'balkanization' of former colonies, the politics of
decolonization and Panafricanist ideals inspired unsuccessful moves by some continental
leadership - in these early years of independences - towards the creation of a 'Union
Government of Africa' for the sake of ensuring the viability and competitiveness of the
continent on the world scene.95 The dilemma faced by post-colonial Africa was probably

91 The various questions raised about self-determination, competing principles and divergent-conflicting
interpretations within the decolonization context in Africa (and Asia), are explored in Summers, Peoples and
international Law, at 192-203.
92 In the Frontier Dispute  (Burkina  Faso/Republic of Mali), Judgment  of 22 December  1986,  ICJ  Rep.  1986,
554-651, para. 25; the ICJ commented that the decision by African states to upheld colonial boundaries was the
"wisest course, to preserve what has been achieved by people who have struggled for their independence, and to
avoid a disruption which would deprive the continent of the gains achieved by much sacrifice'
93 On some indication on the Pre-colonial Kingdom of Kongo,  see J. Thornton, 'The Origins and Early History
of  the  Kingdom  of Kongo,  c.  \350-1550',  0001)  34  international  Journal  of African  Historical  Studies   1   , 89-
120; J. Thornton, 'Demography and History in the Kingdom of Kongo, 1550-1750', (1977) 18 Journal of
,·f#ican History 4, 507-530;  S. H. Broadhead, 'Beyond Decline: The Kingdom of the Kongo in the Eighteenth
and  Nineteenth  Centuries;  (1979)   12   International  Journal   of  African   Historical   Studies   4,615-650·,  A.
Hochschild, King Leopold's  Ghost:  A  Story  of Greed.  Terror,  and  Heroism in Colonial  Africa (Masiner Books,
1999), at 6-18.
94 See N. J. Udombana, 'The Unfinished Business: Conflicts, the African Union and the New Partnership for
Africa's Development', (2003) 35 Geo. Wash. Int'I L. Rev., 55-106, at 90-91. The author notes that 'FNLA
[National Front for Liberation of Angola] evolved from political movements representing the Bakongo ethnic
g·oup and once... had an unstated goal of resurrecting the ancient Kongo kingdom in northern Angola'.

This idea was dear to first Ghanaian President Kwame Nkrumah but also other leaders of newly independent
Africa countries such as Tanganyika's (now Tanzania) Julius Nyerere (See J. K. Nyerere, 'A United States of
Africa',(1963) 1 Journal  of  Modern  African   Studies   1,  1-6) or. Guinea's S6kou Tour6. On this, see 0. S.
Kamanu, 'Secession and Selfuletermination:  An O.A.U Dilemma', (1974)  12 Journal of Modern Afrkan
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better captured by the portrayal of the continent as 'lost between uti possidentis and self-
determination"6 The peculiarities of Africa vis-&-vis other continents with regards to self-
determination have been rightly captured by Franck when he remarked that:

'In Africa there was no single, dominant, unifying culture as in Latin America. And unlike the Europe
of Nations, numbering in the Dozens, fashioned in Versailles, Africa was a continent of tribes
numbering in the thousands. Obviously, what was needed could not be precisely the  uti possidetis of
Latin America or the sel f-determination of Europe, but some new normative concept which assembled
aspects of each'.97

Whether a matter of contextual interpretation of self-determination (as the ICJ seems to
suggest in the Frontier Dispute), a preference of uti possidetis over self-determination or a
combination of both, political identities crafted by colonization were upheld over a return to
the pre-colonial 'natural-tribal' order.'8 Notwithstanding divergent answers to the highly
disputed question as to whether the different African tribes 'numbering in the thousands'
could be considered as 'peoples' under international law, they represented something more
close to 'peoples' than the entire populations of colonial polities. As a consequence of the
application of self-determination within the context of (or subject to) uti possidetis, the
political maji; of Africa in  1914 was not different from that of 1977, remarked Brownlie some
years back. Until recently, national, regional and international politics have converged in
favouring African statehood under colonial boundaries over pre-colonial identities. Thus, the
theory of self-determination in the first years of African independences is much more tied to
statehood than to 'peoplehood' as far as the latter concept refers to membership of somehow

100
homogenous ethno-cultural groups.

Even then, this interpretation of self-determination adopted within the context of
decolonization and endorsed in international political and legal landscapes, was far from
remaining unchallenged. The nearly half a century of history of post-independence African
nations has witnessed numerous (armed) conflicts explicitly or implicitly questioning the
endorsed boundaries of colonial states. Furthermore, international judicial, quasi-judicial
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Studies 3, 355-376, at 362-365. On formal bid for establishment o f such an institution, see OAU Resolution on a
Union Government of Africa, AHSGRJAR,  191 Ord. Sess., Cairo,  17 - 21  July 1964, AHG/Res.  10 (I).
96 As in the title of the article by Klabbers and Lefeber, 'Africa: Lost between Self-Determination and Uti
Possidetis'. Relating to the historical roots and practical articulation of these two principles, the author notes  (at
5):  '[t]he disintegration of the Spanish imperium in America produced the norm of uti possidetis. The end of
German, Austrian and Ottoman empires gave rise to self-determination.' While the former principle advocates
territorial integrity, the latter gives a voice to 'peoples' or 'nations' in determining, among others, their socio-

political destiny.
Franck, 'Postmodern Tribalism', at 8. See also S. Tierney, 'The Search for a New Normativity: Thomas

Franck, Post-modern Neo-tribalism and the Law of Sel f-determination', (2002)  /3 Eur J Int Law, 941-960,  for a
critical analysis of Franck's theories on sel f-determination.
98 To use the analytical framework in Koskenniemi, 'National Self-Determination', at 243 et seq., on the
distinction between the romantic and classical conceptions of self-determination.
99 I.  Brownlie, African Boundanes: A Legal and Diplomatic Encyclopaedia (C. Hurst & Company,  1979), at 9.
tooAs remarked by one author, 'where boundary disputes are a constant source of instability and tension, this
principle of un possidetis seems to have been adopted by some international tribunals as a broad limitation on
the exercise of the right of self-determination'; see R. McCorquodale, 'Self-Determination: A Human Rights
At)proach', (1994) 43 Int. Comp Law Q., 857-885, at 881.
10/ See R. H. Jackson and C. G. Rosberg, 'Why Africa's Weak States Persist: The Empirical and the Juridical in
Statehood',  (1982)  35  World Politics  1,  1-24,  for a partial account on, and listing of, early conflicts challenging
the endorsed colonial boundaries. The author remarked that, 'ethnic divisions have been a major factor
contributing to extreme disorder or civil war in the following countries: Sudan (1956-1972); Rwanda (1959-
1964); Zaire (1960-1965; 1977-1978); Ethiopia (1962-1982); Zanzibar (1964): Burundi (1966-1972); Chad
(1966-1982); Uganda (1966; 1978-1982); Nigeria (1967-1970); and Angola (1975-1982'. The list is far longer

113



and diplomatic institutions have, over the years, dealt with numerous cases questioning
statehood in Africa. Katanga and Biafra are probably the most renowned early challenges

102

to the stability of relevant states within their colonial boundaries.'03 Pursuit of secession and
claim for self-determination by these two provinces of the Democratic Republic of Congo
and Nigeria respectively, failed to gain ei, 1 recognition, despite some forms of support or
recognition from a number of countries. Furthermore, the multiethnic composition of both
provinces as well as the convergence of local with external agendas in triggering these
conflicts tempers the idea of pursuit of self-determination within its identity-oriented
meaning. In the Biafra case, it was even argued that bloody repression by the federal105

government provided the justificatory element of 'abnormality' - as in the above
Koskenniemi's analytical framework over national self-determination - which motivated
some countries to recognize the secessionist bid of the Nigerian province. 106

Recognition of claims for separate statehood - in the name of self-determination outside the
context of decolonization - has remained rare and in these rare cases, they are a result of
pragmatic responses which can hardly translate into coherent norms of general applicability.
Between  1974  and  1980  -  and thus subsequently  to the failure of secessionist struggles  by
Katanga and Biafra - a number of African 'non self-governing territories', including
Portuguese colonies, '07, Comoros, Djibouti, Southern Rhodesia - under the name of
Zimbabwe -108 acceded to independence in what was still considered a late but unavoidable

today than this 1982 assessment. For further details on old and new conflicts in Africa. see Udombana, 'The
Unfinished Business', 55-106; United Nations Secretary General (UNSG), Report of the Secretary General on
the Causes of Conjlict and the Promotion of Durable Peace and Sustainable  Development  in  Ajrica, UN SCOR,
524 Sess., Agenda Item 10, UN Doc. S/1998/318 (1998), 13 April 1998.
102 Brownlie, Akican Boundaries, at 9 et seq.
103 Among other explorations of these two conflicts, see M. R. Islam, 'Secessionist Self-Determination: Some
Lessons from Katanga, Biafra and Bangladesh', (1985) 22 Journai Of Peace Research 3, 211-221; Kamanu.
'Secession and Self-determination', at 364 et seq.; M. K. Addo, 'Political Self Determination within the Context
of the African Charter on Human and Peoples' Rights', ( 1988) 32 Journal ofA ican Law 2, 182-93.
104

Summers, Peoples and International  Law, at 334-335.
105 As clearly described in D. J. Crowley, 'Politics and Tribalism in the Katanga',(1963) 16 Western Political
Quarterly 1, 68-78,  at 69-71;  Katanga  was  said,  at the  time of the  secessionist  war,  to  be  home to  some  25
different tribes (even though generally grouped into two main historic/dominant ethnicities: the Luba and the
Lunda). For further literature,  see R. Lemarchand, 'The Limits of Self-Determination:  The Case of the Katanga
Secession', (1962) 56 American Political Science Review 2, 404-416; G. Everwyn, 'Which Way in Katanga?',
(1962) 61 African Affairs 243, 149-157. On the other hand, Easterners in the Biafra-Nigeria conflict could

hardly claims to represent a single identity within the meaning of a 'nation'.  See on this,  C. R. Nixon,  'Self-
Determination: The Nigeria/Biafra Case'. (1972) 24 World Politics 4,473-497, at 480. In a reference to the
'self entitled to self-determination, the author acknowledged that Eastern Nigeria was not a homogenous
society since  '[o]f a population of twelve to fourteen million,  the ibos constituted about 64 per cent, Efik and
Ibibio about  17 per cent, Annang 5.5  per cent,  ijaw and Ogoni  7.5  per cent,  Ekoi,  Yalla, and Ukelle 3.4 per cent,
and others 2.6 per cent'. See similar figures in P. L Okoronkwo, 'Self-Determination and the Legality of
Biafra's Secession under International Law', (2002-2003)23  Loy.  L.  A.  /nt'l &  Comp.  L.  Rev.,63-115,  at  109.
For external involvements in these conflicts. see D. Bach, 'Le Ganeral de Gaulle et la Guerre Civile au Nigeria',
(1980)  14  Canadian Journal of African  Studies  /  Revue  Canadienne  des  Etudes  Africaines  2,159-212: K. W . 1.
Post, 'Is There a Case for Biafra?', (1968) 44 international 4ffairs 1,26-39.
106 D.  A.  Ijalaye,  'Was  'Biafra'  at  Any  Time a State in International  Law?',  ( 1971)  65  American  Journal  of
International Law 3, 551-559, at 553-554.  See also Okoronkwo, ' Self-Determination', 63-115.
107

Angola, Cape Verde, Guinea Bissau, Mozambique and Sao Tome and Principe gained independence between
1974  and   1975.  See  J.  C.  Miller,   -The   Politics  of Decolonization  in   Portuguese   Africa',  (1975) 74 African

A airs 295, 135-147, for some early discussion of the independence process.
This particular case is quite interesting in that the unilateral declaration of independence from Britain by the

white minority kept the country in a relatively marginal position until the handing of power to representatives of
the black majority, following an armed struggle. For more, see R. 0 Matthews, 'From Rhodesia to Zimbabwe:
Prerequisites of a Settlement; ( 1989-1990) 45 Int'I J., 292-333.
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exercise of self-determination. Later, in early 199Os, Namibia gained independence  from
109

South Africa, apartheid was abolished in South Africa and Eritrea broke away from
Ethiopia. Conversely, moves towards independence by Somaliland have failed to gain110

international recognition, despite some historical similarities between incorporation of Eritrea
into  Ethiopia and post-colonial merger of British and Italian Somalilands. "1   In   the  post-

independences era, Southern Sudan, Casamence, Cabinda, Ogaden represent the
712 113 114 115

most notorious (armed) struggles for 'self-determination' in the form of secession from
Sudan, Senegal, Angola and Ethiopia respectively. All these conflicts have lasted for several
decades. The essence of the 'self in these conflicts has taken different shapes, subject to
constant redefinitions over time. As is the case for other related questions posed by clear
conceptualization of group rights, international bodies  - such as the Human Right Committee
-  have hardly illuminated the debate as to the nature of the right and the beneficiaries. 116

Hence, while there are still muted, but persistent, voices advocating Biafra's self-
determination,"7 only one identity  from the region  - the Ogoni  -  has  (so far) succeeded, since
the early 1990s, in internationally asserting its position as a marginalised indigenous group. 118

The  execution  of Ken Saro-Wiwa with eight other Niger delta activists  in   1995  by  Sani

109 Klabbers and Lefeber, 'Africa', at 45 et seq. See also Wallace-Bruce, 'Africa and International Law',575-
602; and http:Uwww.un.org/members/growth.shtml (visited on 6 December 2007).
1 '0 Klabbers and Lefeber, 'Africa', at 70-74.  For a legal reasoning in favour of independence of Eritrea  from
Ethiopia some years before it was granted, see G. H. Tesfagiorgis, 'Self-Determination: Its Evolution and
Practice by the United Nations and Its Application to the Case of Eritrea'. (1987) 6  Wis.  Int'l L.J., 75-125, at  105
et seq.
i ' 1  For some relevant literature, see A. J. Carroll and B. Rajagopal, 'The Case for the Independent Statehood o f
Somaliland', (1992-1993) 8 Am. U J. Int? L. & Pol,y, 653-681: A. K. Eggers, 'When Is a State a State: The
Case for Recognition of Somaliland; (2007) 30 B. C. Int'l & Comp. L. Rev., 211-222; or more generally:
A. J. Christopher, "Nation-States, 'Quasi-States', and 'Collapsed-States' in Contemporary Africa', (1997) 43
GeoJournal  1,91-97.
m  See  A. M. Lloyd, 'The Southern Sudan: A Compelling  Case for Secession',  ( 1994-1995) 32 Colum.  J
Transnall L. 419-454.
1

13  See  L. S. Woocher, 'The "Casamance Question": An Examination of the Legitimacy of Sel f-Determination
in Southern Senegal', (2000) 7 Internationa/Joumal on Mino,ity and Group Rights 4, 341-380.
114 See B. Lyle, 'Blood for Oil: Secession, Self-Determination, and Superpower Silence in Cabinda', (2005) 4
Wash. U Global Stud L. Rev., 701-718.
115 Klabbers and Lefeber, 'Africa', at 66; I. M. Lewis, 'The Ogaden and the Fragility of Somali Segmentary
Nationalism', (1989) 88 African   AjIairs 353, 573-579. For a contextual analysis of regional implications of
secessionism and politics of intervention, see Z. W. Yihdego, 'Ethiopia's Military Action against the Union of
Islamic Courts and others in Somalia: Some Legal Implications'. (2007) 36 Int'I & Comp. L.Q., 666-676.
116  See HRC,  Consideration of Reports  Submitted  by  States  Parties  under  Article  40 of the  Covenant
Concluding Observations of the Human Rights Committee:  Republic of the Congo, CCPRIC/79#Add.118,25
April 2000, para. 20. The committee declared that: 'the Congolese people have been unable, owing to the
postponement of general elections, to exercise their right to sel f-determination in accordance with Article  I  of
the Covenant and that Congolese citizens have been deprived of the opportunity to take part in the conduct of
public affairs in accordance with Article 25 of the Covenant'. See also J. Castellino and J. Gilbert, 'Self-
determination, Indigenous Peoples and Minorities', (2003) 3 Macquarie Law./ournal, 155-178, at  172 et seq.
"  This can be seen in: Bia» Government in Exile: A Declaration, Press Club, Washington, 28 August 2007.
http://www.biafraland.com/BGIE/Biafra%20Government%20in%20Exile%20Declaration%20Press%20Club%
20082807.htm,   and more generally on: http://www.biafraland.com, (both visited   on 10 January  2008).   A
paragraph of the declaration mentioned above reads: 'Biafra, a nation of some 40 million people, has for almost
40 years suffered incessant exploitation, humiliation, dehumanization, oppression and genocide at the hands of
Nigeria in a calculated and deliberate agenda to permanently and perpetually subjugate the people and obliterate
their culture'. See also R. Simola, 'Time and Identity: The Legacy of Biafra to the Igbo in Diaspora', (2000) 9
Nordic Journal  of African  Studies   1,98-1 11.
1 18 On Ogoni activism,  see  C. E. Welch  Jr., 'The Ogoni  and Sel f-Determination: Increasing Violence  in
Nigeria', (1995) 33 Journal of Modern Abican Studies 4, 635-650; C. R. Ezetah, 'International  Law', 811- 856.
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Abacha's repressive regime nurtured the demands for sel f-determination by (or on behalf of)
people of the Niger-Delta, particularly the Ogonis, positioning themselves as indigenous
peoples of the region. In the end, this particular case paints a picture where it appears

119

unclear, to state the least, who should be granted the right to self-determination in the light of
competing claims by, or on behalf of, all peoples of the Niger-Delta, of Biafra or, specific
communities such as the Ogoni living in this geographic area.

T20

Similarly to the case of the Biafra-Niger Delta, the Katanga region of D.R. Congo does not
seem to have given up its dreams of independence or aspirations for autonomy. The
Katangese Peoples' Congress v. Zaire case submitted  to the ACHPR  in 1992 alleging a
denial of the right to self-determination testifies to the persistent self-rule aspirations of the
Katangese.121 Expressions of resentment towards non-locals since early 1990s including the
forcible expulsion of the 'non-autochthonous' Kasains constitute an additional
materialization of the fact that identity politics in the province with correlated politics of
exclusion are still a contemporary reality.
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Making their 'Case for the Independent Statehood of Somaliland', Caroll and Rajagopa
described the Somalis as a 'cluster of indigenous peoples who have inhabited the Horn of
Africa for well over a thousand years'.123 This quotation precisely illustrates most of the
dilemmas faced by claims to self-determination of indigenous peoples in Africa today. More
precisely, two considerations stemming from this quotation need to be bom in mind namely:
(1) which cluster of a given population (in this case the Somali) qualifies as a people entitled
to self-determination and, (2) under which temporal, historical and socio-economical grounds
should this right be granted? It is worth noting that the 'Somali people' refers to a population
spread across not only the currently chaotic but internationally recognized boundaries of
Somalia (including Somaliland and Puntland) but also parts of Ethiopia (Ogaden) and
Northern Kenya. Several other ongoing, dormant or, past conflicts on the continent124

triggered by movements with claims for identity or territorial rights have used or are likely to
use the legal language of sel f-determination in asserting the legitimacy of their struggle.

Besides challenges attached to political recognition, the second half of the twentieth century
abounds in international legal jurisprudence of relevance to the question of self-
determination, with many relevant cases emanating from the African continent. South West
Africa,125 Western Sahara,126 or the above mentioned Frontier Dispute,127are some of the

M  See  more  generally, B Clifford, 'Political Process Theory', 395-415; F. Coomans, 'The Ogoni Case before
the African Commission on Human and Peoples' Rights', (2003) 32 Int'i & Comp L.Q, 749-760.
120 On the various movements claiming to represent some interests of their respective regions or communities  in
Nigeria, see International Crisis Group (ICG), Nigeria's Faltering Federa/ Experiment (Africa Report No.  119,
25 October 2006); and Amnesty International, Nigeria: Are human rights in the Pipeline.7, 44/020/2004,
http://www.amnesty.org/en/alfresco_asset/853401bb-a38d-I ldc-9d08-f14528145dlb/afr440202004en.pdf
(visited on 28 January 2008).
121 ACHPA Katangese Peoples' Congress v. Zaire, Communication No. 75/92 (1995), para. 2. The substance of
the case will be examined in the next chapter.
122 D. D. Mwembu, 'LTpuration Ethnique au Katanga et l'Ethique du Redressement des Torts du Pass6', (1999)
33 Canadian Journal of African Studies / Revue Canadienne des Etudes Africaines 2/3,483499.
123 Carroll and Rajagopal, -The Case for the Independent Statehood', at 654.
124 R. Ramlogan, 'Towards a New Vision of World Security: The United Nations Security Council and the
Lessons of Somalia', (1993-1994) 16 Hous. J. Int'i L., 213-260, at 213 et seq.; J. Herbst, 'Responding to State
Failure in Africa', (1996-1997) 21 International Security 3, 120-144.
123 Ethiopia and Liberia requested the Court to rule that South Africa 'treated the Territory[South West Africa]
in a manner inconsistent with the international status of the Territory, and has thereby impeded opportunities for
self-determination by the inhabitants', See South West Africa (Ethiopia v. South Africa, Liberia v. South Africa),
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landmark ICJ cases examining the concept, mostly in its application to entire or majority
populations of former colonial dominions considered then (and, arguably, until now in the
case of Western Sahara) as under foreign domination. In territorial disputes between African
countries, self-determination has not been the determinant criteria in allocating sovereignty to
a given country, as the relatively recent Bakassi Peninsula dispute before the ICJ
demonstrated. Despite a predominantly Nigerian population living on the Peninsula,

128

territorial sovereignty was awarded to Cameroon on the ground of'Articles XVIII to XX of
the Anglo-German Agreement  of  11   March   1913'.129 In spite of formal commitment  to
comply with the ruling by the leadership of the two countries, Konings remarks that the130

International Court of Justice's verdict in the Bakassi conflict in favour of Cameroon 'has
been hotly contested by both the Nigerian inhabitants of the Bakassi peninsula and
[Cameroonian] Anglophone secessionist movements'.13'  In the same vein, national allegiance
and the fate of the population of contentious territories in the Ethiopia-Eritrea conflict was
not the main argument in the Claims Commission's findings, mainly in favour of Eritrean
sovereignty over the contentious territories. The Claims Commission's Partial Award on132

the ius ad bellum found that the boundary 'was based on the colonial treaties, and that any
Ethiopian occupation or administration of Badme was contrary to these treaties'. I33 Treaty
law and traditional notions of historical sovereignty were prioritized, in these two cases, over
the wish or interests of local populations that might provide ground and sorne legitimacy for
invocation of self-determination. 134

In sum, the complexity of the processes of state formation in Africa suggests that recourse to
self-determination is not limited to the historical context of liberation movements fighting
colonial domination. It has been embraced by a growing number of identities or, regionally-

Second Phase, Judgement of 18 July  1966,  ICJ Rep.  1966, at  10 and 22; see also Legal Consequencesfor States
of the Continued Presence of South Africa in  Namibia (South  West Aj>·ica) notwithstanding Security Council
Resolution 276 (/970), Advisory Opinion of 21 June 1971, ICJ Rep. 1971, paras. 52, et seq.
126 Western Sahara, Advisory Opinion, paras. 48.62.4 et seq.; which made reference to GA Res. 2229 (XXI) of
20  December  1966  (on the Question  of I fni and Spanish Sahara, mainly  para.  4), in which  the UN General
Assembly invited 'the administering Power to determine at the earliest possible date, in conformity with the
aspirations of the indigenous people of Spanish Sahara and in consultation with the Governments of Mauritania
and Morocco and any other interested Party, the procedures for the holding of a referendum under United
Nations auspices with a view to enabling the indigenous population of the Territory to exercise freely its right,
to self-determination ...'.  See also L. S. Hanauer, 'The Irrelevance of Sel f-Determination Law to Ethno-National
Conflict: A New Look at the Western Sahara Case'. (1995) 9 Emory Int7 L. Rev., 133-177.
121  Frontier Dispute  (Burkina Faso/Republic  ofMali), para. 25.
128 For this case, see Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria:
Equatorial Guinea intervening), Judgment of 10 October 2002, ICJ Rep. 2002, 303 at 399 et seq, See also
Request  for  Interpretation  of  the  Judgment  of  I  j   June   1998   in  the   Case  concerning  the   Land  and   Maritime
Boundary between Cameroon and Nigeria (Cameroon v. Nigeria), Preliminary Objections (Nigeria v.
Cameroon), Judgment of 25 March  1999, ICJ Rep.  1999, at 31-41.
129 Land and Maritime Boundag between Cameroon and Nigeria, at 416, para. 225. For further analysis on the
dispute, see P. Konings, 'The Anglophone Cameroon-Nigeria Boundary: Opportunities and Conflicts', (2005)
104 Afr. AjI.. 275-301, at 289.
130

Konings, 'The Anglophone Cameroon-Nigeria Boundary', at 292.
'31 Ibid; at 277.
132 For extensive analyses of the Eritrea-Ethiopia Claims and Boundary Commissions, see M. N. Shaw, 'Title,
Control, and Closure? The Experience of the Eritrea-Ethiopia Boundary Commission'. (2007)  56 International
and Comparative Law Quarterly, 755-796; and C. Gray, 'The Eritrea/Ethiopia Claims Commission Oversteps
Its Boundaries: A Partial Award?', (2006)  1 7 Eur J Int Law, 699-721.
133

Gray, 'The Eritrea/Ethiopia Claims Commission', at 702.
.4 See N. Jibril, 'The Binding Dilemma: From Bakassi to Badme - Making States Comply with Territorial
Decisions of International Judicial Bodies', (2003-2004)   19  Am.   U  /nt'I  L. Rev., 633-677,  for an insight  in
relatively recent international jurisprudence.
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based movements vying for separate statehood, autonomous rule or other group rights mostly
of ethno-cultural nature. in the aftermath of the Cold War era, as it was remarked, Africans
started to re-examine 'many of the sacred cows and taboos of the 1960s.- particularly ... the
legitimacy of tribalism'.135 Consequently, a clear conceptualization of self-determination of
the sole (claimant) African indigenous peoples remains challenging. More precisely, such
claims have so far attracted suspicions from many governments and neighbouring
communities over their expressed or, purportedly, hidden agendas.136 Thus, any theorisations
of African indigenous peoples' right to self-determination can hardly ignore the continent's
complex realities. Identity-driven conflicts which were dormant, or harshly crushed under
Cold  War era, resurfaced since the 1990s. Indigenous peoples' claims in Africa  are  only  but
one form ofthese claims. 137

Insistence on cultural preservation than on a separation from the state as the main goal sought
under indigenous rights in general and self-determination in particular does not seem to
appease fears of future separatism. Despite the fact that the indigenous movement, including
on the African continent advocates social justice in favour of the increasingly destitute
hunter-gatherers and, to some extent, pastoralists, their invocation of self-determination can
hardly be disconnected from competing struggles for recognition of distinctive identities by
other groups in countries where claimant communities live. As more legitimate as their138

grievances might be, the stakes of granting self-determination to particular groups inspires
caution mostly in multi-ethnic countries. This analysis does not venture into a complex
discussion of the practicability of enjoyment of the right to self-determination by claimant
indigenous peoples scattered across vast geographic areas and living in symbiotic relation
with other groups. 1 3

Nonetheless,  it is worth noting that  for  the  sake of consistency  with the
argument of 'preserving differential cultures', granting this right would imply an obligation
to satisfy similar claims by other groups. Beyond the imperatives of redressing historical
injustices, the current socio-political landscape in, for instance, South Africa offers no
objective grounds for granting self-determination to the San, Khoekhoe or Khoesan under
differential terms from those applied, or likely to be applied, to the Zulus, Xhosas or other
groups. 140 The long-term implication would be the institutionalization of ethnic federalism as
the paramount mode of governance  in multicultural African states, a solution that might only

133 P. H Brietzke, 'Sel f-Determination, or Jurisprudential Confusion: Exacerbating Political Conflict'. (1995)  14
Wisconsin  international   Law  Journal   1,69-132, at 71.
136 See K. N. Bojosi, 'Protecting Indigenous Peoples in Africa: An Analysis of the Approach of the African
Commission on liuman and Peoples' Rights', (2006) 6 African  Human Rights  Law Journal, 382406, at 394 et
seq., for comments on the attitude of African governments and counter-arguments by advocates of indigenous
rights.
137 E. E. Osaghae, 'State, Constitutionalism, and the Management of Ethnicity in Africa', (2005) 4 African and
/lsian Studiesl-2. 83-105,   at 91 notes  that the 1990s  saw the resurgence of *demands for power-sharing,
minority rights, self-determination, decentralization, and resource redistribution, as well as the return of the
federalism debate'
138 J. J. Corntassel and T. H. Primeau, 'Indigenous 'sovereignty' and International Law: Revised Strategies for
Pursuing  "Sel f-Determination,"',   11995)    17    Human   Rights Quarterly, 343-365, at 347 et seq.. See more
 nerally, Franck, 'Postmodern Tribalism ', at 3 et seq.

At issue here are the same questions as those raised in applying indigenous rights law in, among others,
Canada, US, Australia, New Zealand or Nordic Countries, as to who can be included or excluded into the
community and who should be covered by indigenous rights. For an extensive, general analysis, see Kingsbury,
-Reconciling', at 69-110.
140 J. Wilson, 'Ethnic Groups and the Right to Self-Determination', (1995-1996) 11 Conn.  J.  Int'l L., 433-485,
extensively explores, among others, claims for self-determination of the Zulus in South Africa.
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be viable in those countries where beneficiary ethnic groups have uncontested control of
defined territories. 141

The fate and present conditions of claimant indigenous peoples in Africa and the compelling
urgency to act in redressing their overall situation plead in favour of recognition of their most
fundamental rights as individuals and groups, including their right to self-determination. Yet,
contextual realities allow for questioning how, and by whom, should this right be exercised,
in the light of the growing number of groups claiming indigenousness and competing claims
by other groups. Imperatives of maintaining stability and the apprehension of opening a
Pandora's Box of identity claims dictated the endorsement of the of uti possidetis juris
principle by post-independence African states. Divergences will unavoidably persist as to
whether this decision constituted then the wisest course of action.  In the roughly four to five
post-independence decades, many countries on the African continent have not succeeded in
forging national identities transcending ethnicity. Failure to do so has been a source of calls
to redraw the map of Africa along  some less artificial criteria. 142  In the light of the unrealistic
nature of this venture, it remains nonetheless doubtful whether a reorganization of the state in
the form of self-determination of the various ethnicities - including claimant indigenous
groups - would bring about the much desired stability and empowerment of communities in
all African countries where such challenges arise.

4.2.1.2.3.   Control of Lands, Territories and Resources

Demands for self-determination by claimant indigenous peoples are intimately linked with, if
not rooted in, their struggle for control of lands, territories and (natural) resources. The
substance ofthese rights is further linked to indigenous peoples' entitlement 'to maintain and
strengthen their distinct political, legal, economic, social and cultural institutions, while
retaining their right to participate fully,  if they so choose, in the political, economic, social
and cultural life of the State'.143 The very nature of groups identifying with the global
indigenous movement underscores the importance of land rights as central to their struggle
for recognition and special protection. While many aspects of the indigenous movement in
Africa are disputed, less disputed is the fact that survival of hunter-gatherer groups is in
jeopardy due to constant pressures exerted by governments, ne bouring groups, private
individuals or corporations, on lands they have occupied for ages. Furthermore, the demise
of transhumant pastoralism and nomadic lifestyle - with the progressive shrinking of grazing
lands - has led many pastoralist individuals and groups to lose their primary source of
subsistence for generations.

145

The evolving international legal standards on control of land, territories and resources by
indigenous peoples constitute a departure from early theories, assumptions and jurisprudence

14'  For a critical analysis of ethnic federalism as experimented in Ethiopia, see L. Aalen, 'Ethnic Federalism and
Self-Determination for Nationalities in a Semi-Authoritarian State: The Case of Ethiopia', (2006) 13
/nternational Journal on Afinority and Group Rights 2, 243-261; see also S. J. Shivakumar, 'The Place of
Indigenous Institutions in Constitutional Order', (2004) /4 Constitutional Political Economy /, 3-21. For a
historicised criticism of uniform solutions to problems posed by state-building in Africa, see 0. C. Okafor,
'After Martyrdom', 503-528.
142 This is unequivocally argued in M. Mutua, 'Why Redraw the Map of Africa: A Moral and Legal Inquiry',
(1994-1995) /6 Mich. J. Intl L., 1113-1176.
143 See Art. 5 ofthe UN Indigenous Declaration.
144 Niezen, The Origins ofIndigenism, at 76-86.
145 Ibid.
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erecting such lands and territories into terra nuUius. Subsequent application of un
146

possidetis throughout the process of acquisition of independence by former colonies did  little
to address historical injustices and land spoliation suffering by claimant indigenous groups. 147
Different articulations of these principles, in their particular relevance to Africa, were
explored in such cases as Western Sahara, Frontier  Dispute or Bakassi Peninsula  Dispute. 148
Elsewhere, indigenous land rights have extensively been discussed in Afabo v. Queensland,

149

Delgamuukw v. The Queen,    Mayagna Awas Tingni Community v. Nicaragua;51 and many
other cases from national, regional or international judicial   and   quasi-judicial   bodies.152  A
number of cases before the HRC invoking violations of Article 27 of the ICCPR embody
aspects of control and management of lands, territories and resources and their correlations
with indigenous peoples' lifestyles and customs. 153

According to the ACHPR and IWGIA report on indigenous populations/communities,
sources of alienation of claimant indigenous peoples' lands, territories and resources in
Africa, as is the case elsewhere. are:  ( 1) the establishment of national parks and conservation
areas; 2) mining, logging, plantations, oil exploration and dam constructions; and 3) biased
development policies and expansion of areas for agricultural production. 154 The report and a
number of other sources provide numerous examples documenting instances of dislocation of
forest dweller hunter-gatherers or grazing pastoralists from their long-occupied spaces. 155 The
above sources highlight the fact that, while traditional and communal land tenure is not

146 See J. Castellino, 'The "Right" to Land, International Law & Indigenous Peoples', in Castellino and Walsh
(eds.), /nternationa/ Law, at 89 et seq.; see also Anaya. /ndigenous Peop/es, at  15 et seq.
147

Castellino. 'The "Right" to Land', at 99 et seq
148 Ibid., at 97-107. See also the preceding section on self-determination for further discussions on these cases.
149 Mabo v.  Queensland (No.  2), HCA 23; (1992)  175 CLR  1, denouncing the  'unjust and discriminatory' nature
of early doctrine on appropriation of lands occupied by indigenous groups considered as vacant or terra nullius.
For further comments, see Anaya /ndigenous Peoples, at 197-199.
130 De/gamuuk'w v. British Columbia, [1997]  3  S.C.R. 1010, which recognized native title  of the two claimant
communities (Gitxsan and Wet'suwet'en), while calling for negotiated solutions between the government and
other 'first nations' faced with similar problems. For more on the case, see J. Borrows, "'Because it Does not
Make Sense": Sovereignty's Power in the Case of Delgamuukw v. The Queen', in Kirkby and Coleborne, Law.
History  and  Colonialism,  190-206,  M.  C.  Hurley,  Aboriginal  Title:  The  Supreme  Court  of Canada  Decision  in
Delgamuukw v. British Columbia (Parliamentary Information and Research Service, Background Paper BP-
459E, 1998), http://www.parl.gc.ca/information/library/PRBpubs/bp459-e.pdf (visited on 28 March 2008).
'61 The ,W«yagna (Sumo) Awas Tingni Community v. Nicaragua, Judgment, 31 August, 2001, Inter-Am. Ct.
H.R., (Ser. C) No. 79 (2001), whereby the Court 'accepted the commission's conclusion that Nicaragua had
violated the property right of the indigenous Mayagna community of the Awas Tingni by granting to a foreign
company a concession  to  log on the community' s traditional lands;  and  by  fai I ing to otherwise provide adequate
recognition and protection of the community's traditional  land tenure'.  (Anaya, Indigenous Peoples, at 145). On
the case, see also J. A. Amiott, 'Environment, Equality, and Indigenous Peoples Land Rights in the Inter-
American Human Rights System: Mayagna (Sumo) Indigenous Community of Awas Tingni v. Nicaragua',
(2002) 32 Envtl. L., 873-903; C.  Binder,  'The Case of the  Atlantic Coast of Nicaragua: The  Awas Tingni  Case,
or Realizing that a Good Legal System of Protection of Land Rights is no Guarantee of Effective
Implementation', in Castellino and Walsh (eds.), International Law, at 249-267.
152 See A. Erueti, 'The Demarcation of Indigenous Peoples' Traditional Lands: Comparing Domestic Principlesof Demarcation with Emerging Principles of International Law; (2006) 23 Ariz. 1 Int'I & Comp. L., 543-612,
particularly note 43 for cases from mainly the Americas dealing with indigenous peoples land rights. See also S.
J. Anaya, 'Divergent Discourses about International Law, Indigenous Peoples, and Rights over Lands and
Natural Resources: Toward a Realist Trend', (2005) 16 Colo. J. /nt7 Envt/. L. & Poty, 237-258.
153

Lovelace v.  Canada,  Kitok v.  Sweden:   Lansman et al.  v.  Finland,  Ominayak v.  Canada,  and  others.  referred
to previously. See also Thornberry, Indigenous  Peoples, at  163-161.154 ACHPR and IWGIA, Report on /ndigenous Popidation /Communities, at 21-33.
153 ibid.  See also Barume, Heading towards Ertinction ,  at 72  et seq, Hitchcock, Ka/ahari Communities,  at  13
et seq, A. Madsen, The Had=abe of Tanzania:  Land and Human Rights for a Hunter-Gatherer Community
(IWGIA Document No. 98, 2000), at 14 et seq, Lewis and Knight, The Twa ofRwanda, at  13 et seq.
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uncommon in many rural African communities, the nomadic or transhumant lifestyle of most
claimant indigenous groups makes them more vulnerable due to lack of protection of lands,
territories and resources upon which their survival and livelihoods rest. Provisions for
protection of indigenous peoples' rights on traditionally occupied or controlled lands,
territories and resources are extensively elaborated   in ILO Convention    169. 1 56   The   more
generally framed Article 25 of the Declaration on the Rights of Indigenous Peoples echoes
these detailed ILO provisions. The provision reads: 'Indigenous peoples have the right to
maintain and strengthen their distinctive spiritual relationship with their traditionally owned
or otherwise occupied and used lands, territories, waters and coastal seas and other resources
and to uphold their responsibilities to future generations  in this regard'. 157

As is the case for the right to self-determination, the real significance and extent to which
these rights to land, territories and resources can be implemented, for the specific benefit of
the claimant groups in Africa, remains to be seen. 158

4.2.2. Specific International Legal Protection of Indigenous Peoples

Promotion and protection of indigenous peoples' rights have been the focus of a growing
number of instruments, institutions and policies at the international scene. On a continent
whose development remains quite dependent on international assistance and aid, international
institutions have an undisputed importance in the initiation or orientation of policies
impacting on, among others, indigenous peoples. Numerous contributions have explored this
international involvement in indigenous rights. Without duplicating them, the present analysis
is intended to highlight the relevance of these normative, institutional and other developments
for Africa.

4.2.2.1.   The ILO Conventions on Indigenous and Tribal Peoples

The 1LO has been active for several years in promoting indigenous rights on the African
continent. Since its creation  and the adoption of Convention   107  in   1957, as revised  by
Convention    169   in    1989, the organization has undertaken several actions in promoting
international labour standards in rneral and standards of particular relevance to indigenous
and tribal peoples in particular. ILO activities relating to indigenous and tribal peoples
include: 1) the adoption and supervision of standards, and 2) programmes of assistance to

156 See Arts. 13-19 of ILO Convention No. 169.
157 This right is further elaborated in Art. 26 providing:

1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally
owned, occupied or otherwise used or acquired;

2. Indigenous peoples have the right to own, use, develop and control the lands, territories and resources
that they possess by reason of traditional ownership or other traditional occupation or use, as well as
those which they have otherwise acquired,

3. States shall give legal recognition and protection to these lands, territories and resources.   Such
recognition shall be conducted with due respect to the customs, traditions and land tenure systems of
the indigenous peoples concerned.'

158 For instance, see E. Sjaastad and D. W. Bromley, 'Indigenous Land Rights in Sub-Saharan Africa:
Appropriation, Security and Investment Demand', (1997) 23 World Development 4, 549-562, for the overall
discussion of land management in Sub-Saharan Africa beyond the sole realm of indigenousness.
159 A. Tevoedjre, 'A Strategy for Social Progress in Africa and the I.L.O.s Contribution', (1969) 99 Intl Lab.
Rev.. 61-84.
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indigenous and tribal peoples as well as to States in the implementation of these standards.160
The organization prides itself for being responsible for 'the only international instruments
currently in force that deal exclusively with the rights ofthese peoples'.

161

As a reminder, no African country is a party to ILO Convention 169. Six states are (still)
parties to Convention 107 which remains in force  for  them   in  so  far  that  they  have  not
denounced it.162 According to official language, the former has 'revised' and not 'replaced'
the latter and both instruments are still listed as instruments embodying standards applicable
to indigenous peoples. In the absence of African states  will to ratify ILO Convention  169,

163

the organization has undertaken numerous activities of 'assistance to indigenous and tribal
peoples and to governments' in Africa. Projects were initiated, among others, in
Cameroon, Kenya, Tanzania, South Africa, Morocco, 168    and the Democratic164 165 166 167

Republic of Congo,169 aimed at promoting Convention 169.170

Furthermore, the organization indicates that 'seminars on multiculturalism, and peaceful and
constructive group accommodation in situations involving minorities and indigenous peoples,

160   See the organization's Mission Statement http://www.ilo.org/public/english/indigenous/ (visited   on    15
January 2008).
'6' See http://www.ilo.org/public/english/indigenous/ (visited on 15 January 2008).
162 Situation as of August 2009. For this interpretation, see L. Rodriguez-Pihero, 'Historical Anomalies,
Contemporary Consequences: International Supervision of the ILO Convention on Indigenous and tribal
Peoples (No.  169)', in R. Kuppe and R. Potz, Law and/fnthropology:  'Indigenous Peoples, Constitutional
States and Treaties or Other Constructive Arrangements  between Indigenous  Peoples and States '  (Martinus
Nijhoff, 2005), 55-91, at 72, note 82. For status of ratification of Conventions Nos. 169 and 107, see
http://www.ilo.org/ilolex/english/newratframeE.htm (visited on 9 September 2009). See also the Committee of
Experts on the Application of Conventions and Recommendations (CEACR), 'Individual Observation
concerning Indigenous and Tribal Populations Convention, 1957 (No. 107) Pakistan (ratification: 1960)',
published in 2007, http://www.ilo.org/ilolex/gbe/ceacr2007.htm (visited on 16 January 2008), for further proof
that Convention No. 107 is binding for states that have not denounced it or ratified (yet) ILO Convention No.
169.
163 Despite the denouncement   of the assimilationist or integrationist tones of Convention  No.    107   (see,   for
example, Anaya, htdigenous Peoples, at 58; Niezen, The Origins Of /ndigenism, at 38; L. Rodriguez-Pinero,
Indigenous  Peoples,  Postcolonialism,  and  International  Law:  The  ILO  Regime  (19 19-1989)  COxford University
Press,  2005),  at   173  et  seq.  For a thorough  analysis of steps towards the adoption  of Convention  No.   169,  see
Swepston, 'A new Step in International Law', 677-714.
164 Organisation Intemationale du Travaille (OIT/ILO), 'Vie traditionnelle et nouvelles opportunitts d'emplois
ddcents chez les Pygmjes - Cas d'une organisation coopdrative des Pygmles au Camerourt «GICACYMA »',
Bureau international du Travail/TNDISCO-Cameroun Programme JFA, Gendve, janvier 2002,
http://www.ilo.org/dyn/empent/docs/F 1 1 5257655/pygmees%20final.pdf (visited  on 16 January  2008).  See  also
A.  K. Barume, 'Cadre Ltgal  pour la Protection des Droits des Peuples Indigenes et Tribaux au Cameroun',
International Labour Office, 2005 ; and B. Tchoumba, 'Indigenous and Tribal'.
163 ILO, Repon ofthe Eastern Akican Women's Con»ence, Project to Promote ILO Policy on Indigenous and
Tribal Peoples (Kenya, 1999).
166 F.  K.  Bee  el  al.,  Challenges  to  Traditional  Livelihoods  and  Newly   Emerging  Employment   Patterns   of
Pastoralists in Tan:ania (ILO-INDISCO Study in collaboration with Jobs for Africa (JFA), June 2002),
http://www.ilo.org/dyn/empent/docs/F799078885/Pastoralist%20text.PDF (visited on 16 January 2002).
167 Crawhall, 'Indigenous Peoples of South A frica'.
168 1LO and Tamaynut, Sdminaire sur les Droits des Peuples Autochtones et la Convention No. 169 de l'OIT,
Rabat, novembre 2003; and Association Tamaynut, Lois coutumieres et droits des peuples indigenes et tribaux
au Maroc, 2005, both at http://staging2.ilo.org/public/english/standards/egalite/itpp/activity/morocco/index.htm
(visited on 30 January 2008).
169

See Les Principatix Th&mes Illustres au Moyen de Bandes Dessindes. Training Materials - Convention No.
169, http:Ustaging2.ilo.org/public/english/standards/egalite/itpp/activity/drc/index.htm (visited on 30 January
2008).
170

See also R.0, Convention on indigenous  and  Tribal  Peoples  1989  (169):  A  Manual, Project to Promote 'ILO
Policy on Indigenous and Tribal Peoples (International Labour Office, 2003), at 85.
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reflected the wish of the participants that African States take into account the principles of
171Convention No. 169'. ILO activities relating to indigenous and tribal peoples on the

African continent remain quite limited in comparison with Latin America where a
considerable number of countries have ratified ILO Convention 169. Nonetheless, the172

organization's stated second priority in 2005 (second to the focus on indigenous rights at a
global scale) was to address 'the situation of indigenous peoples in the African region, by
supporting the African Commission on Human and Peoples' Rights (ACHPR) in its
groundbreaking work on indigenous issues in the African context'.173 More specifically 'ILO
support to the ACHPR will be in the context of research on Constitutions and legislation in
African countries and a subsequent analysis of the need for further protection of indigenous

174

rights'.

4.2.2.2. The United Nations Declaration on the Rights of Indigenous Peoples

Negotiated for more than two decades, the United Nations Declaration on the rights of
Indigenous Peoples has occupied a preponderant position in the global indigenous rights
movement. 175 The movement attached a tremendous importance to the Declaration as it
represented the sole comprehensive instrument of global reach, specifically providing for
rights of indigenous peoples. The adoption of the Declaration by the United Nations General
Assembly on 13 November 2007 was hailed as constitutive of a 'fundamental landmark or

,176

a 'historical milestone' in the 'long history of developing and establishing international
human rights standards'.177   The UN Secretary General referred   to the adoption   of  the
Declaration as a 'triumph' for indigenous peoples around the world. Echoed by several178

state representatives in statements explaining their favourable vote, this celebratory179

language is supported by the fact that a resounding majority constituted of 144 UN member
states - including 31 from Africa - voted in favour of the Declaration, with only  11

180

abstentions,18' and four votes against. 182 Following several amendments of early drafts in the

171 See 'The Effect of Convention No. 169 so far',
http://www.ilo.org/public/english/indigenous/standard/super2.htm (visited on 16 January 2008).
m See L. Swepston, 'Indigenous Peoples' voices: Indigenous Participation in ILO Convention 169', in Kuppe
and Potz, Law and Anthropology,  at  114-126.
173 ILO,  71:e /LOand Indigenous and Tribal Peoples, Newsletter, April 2005,  at 5.
174  Ibid.
175 For some relevant literature on the early negotiating process of the Declaration, see J. Burger, The United
Nations Draft Declaration  on the Rights of Indigenous Peoples', (1996-1997)  9  St.  Thorn.  L. Rev., 209-229;  I.
Bellier, 'The Declaration of the Rights of Indigenous Peoples  and the World Indigenous Movement',  (2005)  /4
Grofith L. Rev., 227-246; Anaya, Indigenous Peoples, at 63-64.
176 Press Release, UN Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of
Indigenous People, Dr. Rodol fo Stavenhagen, 'Adoption of Declaration on Rights o f Indigenous Peoples a
Historic Moment for Human Rights, UN Expert says', 14 September 2007,
http: //www. unhchr.ch/huricane/h uricane . nsf/view01 /2F9532 F2 20D85 8D l C 1 25 735 600493FOB?opendoc ument
(visited on 13 February 2008).
177 See statement of Victoria Tauli-Corpuz, Chair of the UN Permanent Forum on Indigenous Issues on the
adoption of the UN Declaration on the Rights of Indigenous Peoples,  61 St Session of the UN General  Assembly,

13 September 2007, http://www.un.org/esa/socdev/unpfii/documents/Declaration_ip_vtc_.press.doc (visited on
13 February 2008).
178

Secretary-General Says Indigenous Rights Declaration 'Triumph' for Indigenous Peoples around the World,
SG/SM/11156 HR/4931, 13 September 2007.
179 For the vote and the minutes of the discussions surrounding the adoption of the Indigenous Rights
Declaration, see UN GAOR, 61" Sess., 107* and 108th plen. mtgs., UN Docs. A/61/PV. 107 and A/61/PV.108,
13 September 2007.
180 UN Doc. A/61/PV. 107, at 19.
18I These are: Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, Nigeria, Russian
Federation, Samoa and Ukraine.
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course of the long negotiating history of the Declaration, the adopted text provides for
individual and collective rights of indigenous peoples. Substantively, the Declaration deals
with among other issues:

'Non-discrimination; the right to self'-determination; the right to maintain and strengthen distinct
political, legal, economic, social and cultural institutions; the right to establish educational systems and
institutions; the right to traditional medicines and to maintain health practices; the right to maintain and
strengthen a distinctive spiritual relationship with traditionally owned or otherwise occupied and used
lands; the right to the conservation and protection of the environment;  and the right to determine  and
develop priorities and strategies for the development or use of their lands or territories and other
resources'.183

Self-determination and control of'lands, territories or resources' appear to be the cornerstone
of the Declaration upon which a number of other rights and freedoms - of civil, political,
economic, social, cultural, individual and collective nature - gravitate.184 Consequently, they
also tend to be the most controversial  in the eyes of governments opposed to, or reluctant on,
particular aspects of indigenous rights. The relatively long drafting process characterized by
numerous compromises did not bring about the much sought consensus on these core issues
at the heart of the global indigenous movement. A reading of the various explanations for
votes  on the Declaration suggests that for several states - including a number of those which
voted in favour of the text - their dissenting positions hardly changed in the final phases of
the negotiation of the Declaration. as  far as domestic applicability of international standards
on indigenous rights is concerned.185 This is equally valid for those countries which took part
in the early drafting process - as the case for Australia, Canada, New Zealand and the United
States - as for those whose involvement occurred at a much later stage, such as nearly all
African states. In fact, the irony in the process of adopting the text was that the four186

countries above - with far-reaching domestic legislations, institutions and policies relating to
indigenous peoples - voted against the text, while a number of African and Asian countries
with claimant groups but without or, with limited, relevant policies and laws, sided with the
favourable majority vote. 187 Australia reiterated its 'dissatisfaction with the references to self-
determination in the Declaration' and expressed its 'concerns that the declaration expands
any right to free, prior and informed consent too far'.188 It also argued that provisions relating
to lands and resources 'could be read to require recognition of indigenous rights to lands
without regard to other existing legal rights pertaining to land, both indigenous and non-
indigenous'.189

182 Australiai Canada, New Zealand, United States.
I 83

W.  3.  M. van  Genusten,  The  African  Move  towards  the  Adoption  of the  2007  Declaration  on  the  Rights  of
Indigenous Peoples (2008), http://papers.ssm.corn/so13/papers.cfm?abstract_id=1103862 (visited  on  31  August
2009), at 1.
184 See J. Gilbert, 'Indigenous Rights in the Making: The United Nations Declaration on the Rights of
Indigenous Peoples', (2007) 14 internationa/Journalon Minority and Group Rights, 207-230, at 215 et seq.
185 See UN Docs. A/61/PV. 107 and A/61/PV. 108, for a complete overview of statements preceding and
following  the  vote   in  the UN General Assembly passing Res. 61/295  on the Declaration   on the Rights  of
Indigenous Peoples.
186 For the various justifications for the vote in favour or against the Indigenous Rights Declaration, see Plenary
General Assembly  Adopts  Declaration on Rights  of Indigenous  Peoples:   'Major Step  Forward' Towards  Human
Rights for All. Says President, UN GAOR, 61't Sess., 1076 and 1081 plen. mtgs., UN Doc. GA/10612, 13
September 2007.
157 UN Docs. A/61/PV. 107 and A/61/PV. 108 reveal that some votes in favour of the text (see India, Namibia,
etc.)  were - as arguably pointed  out  by the US delegation  - on different interpretations ofthe text.
188 UN Doc. A/61/PV. 107, at 11.
189

Ibid.
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Similarly, Canada denounced provisions in the Declaration on lands and territories which it
considered to be 'overly broad, unclear and capable of a wide variety of interpretations,
discounting the need to recognize a range of rights over land and possibly putting into
question matters that had been settled by treaty'. Referring to provisions on free, prior and190

informed consent, Canada further marked opposition to what it considered as 'the
establishment of complete veto power over legislative action for a particular group [that]
would be fundamentally incompatible with Canada's parliamentary system'. "' The United
States voiced similar concerns about the adopted text considered as confusing and subject to
'endless conflicting interpretations and debate about its application',192 while New Zealand
argued that it was unable to vote in favour of a text that included provisions 'fundamentally
incompatible with [our] democratic processes, [our] legislation and [our] constitutional
arrangements'.'91 Beyond these four votes against the Declaration, a country like India voted
in favour of the text with the understanding that 'the entire population of India at the time of
... independence and its successors' are regarded as indigenous. 194 Similarly, Namibia - which
roughly one year earlier had led the move in the UN General Assembly for postponement of a
decision on the Declaration for further consultation - voted in favour of the text. It pointed
out the needs for empowerment of 'historically marginalized communities' so as to
'participate on an equal footing with others in the life of society and to enjoy the social and
economic benefits accruing  to all members of society'.195 Provisions on self-determination,
on control of lands, territories and resources - in contrast with the imperative of safeguarding
territorial integrity - were invoked to justify Nigeria's abstention in the vote on the
Declaration, arguing that the said provisions affected 'the rights of all Nigerians', making up
'more than 300 ethnic groups ... which speak more than 300 languages'.196

It is interesting to note that in spite of shared concerns over self-determination or, control of
lands, territories and resources, various UN member states adopted different attitudes by
abstaining, voting in favour of, or against, the Declaration. Remarkably, the shifting positions
o f African states in favour of, or against, (particular aspects 00 the Declaration in a relatively
short period of time are less telling as to any change in attitude or genuineness of their
commitment to abide by its provisions. From a formalistic point ofview, such commitment is
explicitly codified in the Declaration or can implicitly be drawn from the favourable vote for
the legal instrument.

m Ibid.
81  Ibid.,  at  13.  See also pages 12-13, where it appears that Canadian objections extended  to a broad range  of
issues including: 'provisions on lands, territories and resources; on free, prior and informed consent when used
as a veto; on sel f-government without recognition of the importance of negotiations; on intellectual property; on
military issues; and on the need to achieve an appropriate balance between the rights and obligations of
indigenous peoples, Member States and third parties'.
192 UN Doc. A/61/PV. 107, at 15.
193 Ibid., at 14.
194 UN Doc. A/61/PV. 108, at 2.
195 Ibid., at 3. Referring to San/Basarwa, the statement, interestingly, went on to state that '[h]unting and
gathering is a transient mode, not a permanent feature,  in the  life of any Society', thereby downplaying the  very
essence of their claim to be different and protected as such. The delegation further stressed the importance of
Art. 46(1)-(2) on respect for territorial integrity o f states, respect for rights of all and subjection of indigenous
rights to limitations provided for by national laws. Egypt is another African state which, having voted in favour
of the text, made a short statement in the line of the Namibian delegation (see UN Doc. A/61/PV. 108, at 7).
Benin's intervention was much more ambiguous in that the delegation voted in favour of the text with the
understanding that the latter was 'to be implemented on an interim basis while improvements are introduced so
that  it  can be endorsed  by all delegations  (UN Doc. A/61/PV. 107.  at 16).On related discussion,  see  Van
Genugten, 7712 AfHcan Move.
196 UN Doc. A/61/PV. 108, at 6.
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Nearly one year earlier, the African Group of statesig7 had stunned sponsors, activists and
sympathisers of indigenous rights by collectively backing a resolution in favour of a
deferment of any 'consideration and action' on the Declaration 'to allow time for further

, 198consultations thereon           with  a  view to 'achieving consensus'.' 9 Support  for the resolution
of deferment - known as the Namibian Amendment - by all African states came as a surprise
since earlier on, none of the African participants in the process of the adoption of the
Declaration in the first session of the then newly established Human Rights Council had
opposed its adoption. Eide, one of the early framers of the UN indigenous rights200

framework, better captured the unexpectedness of the move, barely some five months after
the Human Rights Council's resolution adopting the Declaration. He remarked that '[t]he
somewhat unusual coalition between African states and those non-European "Western" states
where the majority are descendent of European, though not Latin settlers, did not appear
during its adoption by the Human Rights Council  in June 2006.  On the contrary; African
states were  at the time either directly supportive or neutral'.201

Benin, the Republic of Congo and Zambia were among the co-sponsors of the resolution for
the adoption of the Declaration by the Human Rights Council. In the voting process,
Cameroon, Mauritius and South Africa and Zambia were among the 30 Council members
who voted in favour ofthe text while Algeria, Ghana, Morocco, Nigeria, Senegal and Tunisia
constituted  hal f o f the 12 abstentions. No single African state voted against the text alongside
Canada and Russia. More intriguing was the attitude of those African states which202

supported the Namibian amendment before the Third Committee of the UN General
Assembly despite having earlier on, either co-sponsored or, voted in favour of the text before
the Human Rights Council.203 Despite holding a common position in favour of the
postponement of the examination of the Declaration by the UN General Assembly, the few
statements made by African representatives in discussions before the Third Committee on the
Namibian amendment displayed the divergent positions on the desirability of recognition of
indigenous rights in Africa and on steps to be taken subsequently.

Positions ranged from unrestricted support for the Declaration (Berlin, Republic of Congo,
Cameroon) to open doubts over, or opposition to, the domestic applicability of the
Declaration to specific groups (Kenya, Rwanda, Botswana); with a number of ambiguous
rather than neutral positions (Egypt, Namibia). Following the deferment, African states204

presented a Draft Aide-Memoire summing up their concerns with regard to the
Declaration. The text was further elaborated and passed nearly three months later, in the

205

197
Hereinafter, the African Group.

198 Third  Committee.   Namibia:   Amendments   to  draft   Resolution   A/C.3/61/L. 18/Rev. 1:   Working  group  of  the
Commission on  Human  Rights to elaborate  a  draft  declaration  in accordance with paragraph  5  of General
Assembly  Resolution  49/214  of 23  December  1994, UN Doc. AIC.316\fL.51/Rev.1, para. 2.
"' (UN*lA, Third Committee Approves Draft Resolution on Right to Development; Votes to Defer Action
Concerning Declaration on indigenous Peoples, UN Doc. GA/SHC/3878,28 November 2006, at 5.
200 For the resolution and annext text of the Declaration,  see  HRC  Res. 1/2, Working Group of the Commission
on Human Rights to Elaborate a Draft Declaration in Accordance with Paragraph 5 of the General Assembly
Resolution 49/214 of 23 December  1994, UN Doc. A/liRC/RES/1/2,13 November 2006.
201 A. Eide, 'Rights of Indigenous Peoples', at 193.
202 Ibid. See also UN Doc. A/HRC/RES/1/2.
203

Eide, 'Rights of Indigenous Peoples', at 194.
104    (UN)GA,   Third   Committee,    Summary   of   Record   of  the   534    Meeting,   UN   Doc.    AiC.3161/SR.53,18
November 2006, para. 22 et seq.
203 See   African  Group,  Draft  Aide   Memoire  of  the  African  Group  on  the   United  Nations'   Declaration  on  the
Rights of Indigenous Peoples (Ney York, 9 November 2006), http://www.iwgia.org/graphics/Synkron-
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form of a decision by the AU Assembly of Heads of State and Government. Through this206

decision, the regional political body entered the scene; taking a position for the first time on
the specific issue of indigenous rights by callin  for further consultation on matters of
'fundamental political and constitutional concern . Raised issues included questions about:
(a) the definition of indigenous peoples; (b) self-determination; (c) ownership of land and
resources; (d) establishment of distinct political and economic institutions, and; e) national
and territorial integrity. African states also pledged to 'maintain a united position in the208

negotiations on amending the Declaration and constructively work alongside other Member
States of the United Nations in finding solutions to the concerns of African States'.209

Numerous indigenous representatives, the UN, government officials, activists and
sympathizing scholarship denounced - more formally than substantively - the move and210

amendments championed by the African Group. Many easily brushed aside the various211

concerns expressed by African countries, reducing them to mere dilatory tactics or, blind
solidarity with the four 'Western' countries - seen as the real, behind-the-scenes actors -
which will eventually vote against the Declaration. Activists and academics liaised to212

produce 'expert' opinions on the desirability and workability of indigenous rights in the
African context, equally downplaying the various practical and constitutional issues raised by
African governments.213 The course of subsequent events will also be influenced by the
compromise underlying agreement on the Namibian amendment whereby parties pledged to
conclude consideration of the Declaration before the end of the sixty-first session of the
General Assembly.

214

Intensive negotiations followed whereby the African Group proposed numerous amendments
to the Human Rights Council text, addressing, among others, the above listed and other
concerns.215 The more than forty initial additions, deletions and requests for clarifications in
the proposal ruled out self-determination and related rights, in favour of rights to political
participation, equal treatment, watered-down land rights and rights to seprate institutions as
well as subjection of most indigenous rights to domestic legal systems. As it increasingly
became clear that no consensus would be reached, a compromise text acceptable to many

Library/Documents/InternationalProcesses/DraftDeclaration/AfricanGroupAideMemoireOnDeclaration.pdf
(visited on 27 February 2008).
206 AU, Assembly/AU/Dec. 141 (VIII).
207 Ibid., para. 6.
208 Ibid. The work by the ACHPR and OAU/AU relevant to indigenous rights will be elaborated upon in the
following chapter.
209 Ibid., para. 8.
210 The various reactions to the African countries' 'Draft Aide-Memoire' and Assembly Decision addressed
more questions of constitutionalism than practicability2" Correspondences, statements and communiqu6s by these various actors are available  at:
http://www.iwgia.org/sw18043.asp; and http://www.converge.org.nz/pma/indig.htrn (visited on 25 February
2008). Some announced 'Another Day of Mourning for Native Peoples', as others 'slammed' Namibia for
'killing' the resolution.
212  This  was  the view expressed by numerous participants  at the Sixth Session of the UN Permanent Forum on
Indigenous Issues, 14-25 May 2007. See also A. Eide, *Rights of Indigenous Peoples', at 194.
213 In this respect, see the document produced by the African Group of Experts, Response Note, 21 March 2007,
under the sponsorship of IWGIA.
214 UN Doc. A/C.3/61/L.57/Rev. 1, para. 3.
215  See  the  text  of the amendments submitted  on  17  May  2007  by the African Group,  on the United Nations
Declaration on the Rights of Indigenous Peoples as adopted by the Human Rights Council,
http://www.converge.org.nz/pma/AGDraft0507.pdf (visited on 26 February 2008).
216 Ibid.
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accommodated two important additives. The second last paragraph of the preamble217

incorporated a 'relativistic' affirmation that 'the situation of indigenous peoples varies from
region to region and from country to country and that the significance of national and
regional particularities and various historical and cultural backgrounds should be taken into
consideration'.2t8 This clearly represented an uncomfortable but necessary concession from
the proponents of a global indigenous movement premised on the commonality of
experiences. A further substantive addition was made to Article 46(1). The initial text
providing  that:

'
[n]othing  in [this] Declaration  may be interpreted as implying  for any State,

people, group or person any right to engage in any activity or to perform any act contrary to
the Charter of the United Nations', was supplemented by: 'or construed as authorizing or
encouraging any action which would dismember or impair, totally or in part, the territorial
integrity or political unity of sovereign and independent states'. Henceforth, the strong
affirmation in Articles 3-5 and 25-26, among others, of the rights to self-determination, to
separate institutions and to control over land, territories and resources  - in spite of objections
from a number of countries including from Africa - were to be read in the light of these two
additives.

An effective combination of lobbying and tactical use of 'naming and shaming' strategies
succeeded in breaking the short-lived negotiating solidarity of African states, the majority of
which ended up voting in favour of the Declaration, without much insight into the reality of
its domestic applicability. In compliance with the Namibian amendments, the latter was219

passed before the end of the UN General Assembly's 61'r session. It is worth noting that
besides the three African countries which abstained   in  the 13 September 2007 General
Assembly vote,220 fourteen others were 'absent' during this rather very important vote.221 For
proponents of indigenous rights, the adoption of the Declaration closed a lengthy and
tiresome chapter of interactive negotiations; opening a new battle to ensure compliance with
the provisions of this instrument. Despite being admittedly a mere 'declaration'. not a
'convention',222 specific provisions in the text and international legal doctrine attach a certain
binding character to either the instrument as a whole or, to certain provisions seen as
reflective of (emergent) customary international law.223 Ensuring compliance with provisions

217 See http://www.un.org/esa/socdev/unpfii/documents/Declaration_IPs_31 August.pdf (visited  on 25 February
2008), for a text of the draft compromise text between the co-sponsors of the Declaration and the African Group
of states, dated 30 August 2008.
218 United Nations Declaration on the Rights of Indigenous Peoples,  UN GAOR, 61" Sas., UN Doc. A/61/L.67,
12 September 2007, para. 23 of the preamble.
219 For an illustration of the intensive and tactful lobbying in favour of the adoption of the Declaration, see Peace
Movement  Aotearoa, Act now:   UN  Declaration on the  Rights  of Indigenous  Peoples  (\S  lune 2007),
http://www.converge.org.nz/pma/DRiP0607.pdf (visited on 26 February 2008); Indigenous Peoples of Africa
CoordinatingCommittee OPACC), United Nations Declaration on the Rights of Indigenous Peoples,  'Draji
Aide Memoire ' of the African Group: A Brief Commentary (16 January 2001),
http://iwgia.inforce.dk/graphics/Synkron-
Library/Documents/InternationalProcesses/DraflDeclaration/IPACCCommentaryToAideMemoire.doc (visited
on 29 February 2008).
220

These being Burundi, Kenya and Nigeria. See UN Doc. GA/10612 in fine.
221 4 Absent' countries were Chad, C6te d'Ivoire, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea-Bissag
Mauritania, Morocco, Rwanda, Seychelles, Somalia, Togo, Uganda. See UN Doc. GA/10612 in jine.
222 For the relevant discussion on the binding or non-binding character of the Declaration,  see Van Genugten,
The »·ican Move, at 9 et seq, see also W. J. M. van Genugten et al, 'Loopholes, Risks and Ambivalences in
International Lawmaking: The Case of a Framework Convention on Victims'  Rights', (2007) 37 Netherlands
Yearbook of International Law, 109-154.
223 See Arts. 38-42 of the Declaration. Art. 38 reads: 'States in consultation and cooperation with indigenous
peoples shall take the appropriate measures, including legislative measures, to achieve the ends of this
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of the Declaration within particular countries, including in most African countries where it is
supposed to be applied is, as foreseeable, not going to be an easy task.

The shifting or ambiguous positions and interpretative statements arguably incompatible with
the 'object and purpose' of the Declaration - as expressed by a number of African states

during Third Committee or General Assembly voting processes - are illustrative of either
their limited familiarity with the overall indigenous rights debate, their unwillingness or
current inability to abide by its provisions. Accordingly, doubts subsist as to how many

224

African states with claimant groups - including those having voted in favour of the
Declaration - can rightfully assert their readiness to fully implement its provisions. IWGIA
rightly remarked that expressed concerns by African states over the Declaration prior to its
adoption by the General Assembly were 'to a large extent based on lack of information'.225
Even if a number of groups from Africa participated in standard-setting processes before
international bodies since the early 199Os, African governments' representatives  -  with  very
few occasional exceptions -226 were virtually absent in substantive debates until the final
phases of the drafting and the subsequent process of the adoption of the Declaration, in
contrast to Australia, Canada, New Zealand and the United States. 227

It is worth to keep in mind the fact that the drafting process of the Declaration was mainly
initiated based on recommendations from the previously discussed Martinez Cobo study. 228

This study acknowledged the fact that it did not touch upon the question of indigenousness in
129Africa but rather recommended a separate work thereon. However, such needed

comprehensive work was never undertaken.230 Ill fact, the first formal 'country visit' by a UN
Special Rappotereur   was   made to South Africa   in 2005, followed by a 2006 visit to231

Kenya. Despite nearly two decades of activists', foreign governments' and international232

institutions' involvement in the field, the admittedly late participation of African groups in
the global indigenous movement was not followed by governments' action in addressing
related challenges. In fact, the existing disagreements over the issue and lack of conceptual
clarity made it possible for most governments to consider themselves unconcerned by the
questions raised by indigenous rights until the final phases of the adoption of the
Declaration. Illustratively, less than one year before its adoption by the UN General233

Declaration'. For relevant doctrine, see Van Genugten, The A#ican Move, 1-28; Van Genugten, et al,
'Loopholes', 109-154; A. Eide, 'Rights of Indigenous Peoples', 155-212.
224 For the various statements, see UN Docs. GA/SHC/3878, A/61/PV. 107, and A/61/PV. 108.
225 See IWGIA update on African position 2006-2007, http://www.iwgia.org/sw21505.asp (visited on 28
February 2008).
226 Participation of a limited number of African governments is, for instance, recorded in ECOSOC, Reports Of
the  WorkingGgroup  Established  in  Accordance  with   Commission  on   Human  Rights   Resolution   1995/32,UN
Doc.  E/CN.4/1996/84, 4 January  1996,  and  UN  Doc  E/CN.4/1997/102, 10 December  1996; For comments  on
absence or limited presence of representatives of African governments, see UN Doc. E/CN.4/2000/84, 6
December 1999, para. 41; UN Doc. E/CN.4/2001/85,6 February 2001, para. 20.
227

Anaya, Indigenous  Peoples, at 63-64·, Thomberry,  Indigenous  Peoples, at 374.
228 UN Doc. E/CN.4/Sub.2/1986/7/Add.4, paras. 627-630.
229 Ibid., paras. 19-20 and 302-303.
230 Stamatopoulou, 'Indigenous Peoples', at 69.
23! UN Doc. ECN.4/2006/78/Add.2.
232 UN Doc. A/HRC/4/32/Add.3.
233 In that respect, see the various debates on Alfonso Martinez' position on indigenousness in Africa and Asia
as in his reports: UN Docs. E/CN.4/Sub.2/1995/27, paras. 108 et seq, and E/CN.4/Sub.2/1999/20, paras. 90-91
indicating (among others) the lack of agreement within international institutions as to the applicability of
indigenousness,  and thus, of the Declaration, to Africa. See contrary arguments in ECOSOC, Report of the
Working Group on Indigenous Populations on its Sixteenth Session (Geneva, 27-3 1 July 1998), UN Doc.
E/CN.4/Sub.2/1998/16,19 August 1998, paras.  103 and  108.
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Assembly, the AU Assembly of Heads of State and Government unanimously adopted a
decision stating that 'the vast majority  of the peoples of Africa are indigenous to the African
Continent'.234

Against that background, a plea for time before the adoption of the Declaration was not
necessarily unjustified, notwithstanding an equally justified fatigue of the international
indigenous movement which had been waiting for more than two decades. Consequently,
with the Declaration adopted, the question as to whom it should apply within specific African
countries remains. While there might be an emerging consensus in considering hunter-
gatherers as indigenous peoples in need of national and international protection wherever
they live, the same cannot be said of African pastoralists who represent the dominant and
sizable majority of those currently enrolled in the movement. The fact that the latter are in
majority in some East-African countries and constitutive of several separate groups not
necessarily under domination of other groups, legitimizes the questioning of who shall be
considered as indigenous in Africa. The identity of claimant groups might make it easier in
some countries than others to adhere and commit to an instrument protecting indigenous
rights. Based on the current landscape of indigenous claims, it is challenging for a country
like Kenya to implement indigenous rights of some 25 communities.

4.3. International Institutional Involvement in Indigenous
Matters

4.3.1. Indigenous Peoples' Rights, Development and International
Insititutions: Convergence or Divergence?

Sustainable development, individual or community empowerment, eradication or reduction of
poverty, are  some  o f the terms that have increasingly been adopted, in theory  or real practice,
by various external actors in their dealings with the developing world.235 At the same time, a
growing number of them - such as The World Bank, UNESCO, UNDP, UNICEF, UNEP -
have integrated indigenous rights in their development and assistance policies or, initiated
projects touching on issues of concern to indigenous peoples. The World Bank's236

Operational Policy 4.10 on indigenous peoples indicates that the policy is aimed at providing
financial assistance for a variety of initiatives designed to 'make the development process
more inclusive of Indigenous Peoples by incorporating their perspectives in the design of
development programs and poverty reduction strategies, and providing them with
opportunities to benefit more fully from development programs through policy and legal
reforms, capacity building, and free, prior, and informed consultation and participation'.23,

234 AU, Assembly/AU/Dec. 141 (VIll), para. 7.
235

See, for instance, K. Tomasevski, 'Monitoring Human Rights Aspects of Sustainable Development', (1992-
1993)  8  Am.   U.  J.   Intl  L.  & Poly, 77-102; United Nations Economic Commission for Africa & African Union
WN-ECA   and    AU),    Economic    Report    on     Africa     2007:     Accelerating    Africa's     Development    through
Diversitication, http://www.uneca.org/era2007/ (visited on 21 January 2008), for these terminologies in their
contextual usage. See also GA Res. 60/1, adopting the 2005 World Summit Outcome, UN Doc. A/RES/60/1, 24
October 2005,  para 10, where UN Member States: 'reaffirm that development  is a central  goal in itself and that
sustainable development in its economic, social and environmental aspects constitutes a key element of the
overarching framework of United Nations activities'.
236

See chapter 2 (sub-section 2.3.3).
237 World Bank, OP 4.10, para. 22(b).
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Understandably, development - in its 'fight against poverty' dimension - sums up the most
pressing aspirations of all inhabitants of countries in the 'South' in general and Africans in
particular. Yet, local (rural) communities, including (claimant) indigenous peoples are

218

particularly the most destitute and, accordingly, in need of special attention in designing
developmental priorities. Governments in developing countries and international actors239

increasingly agree on the fact that local communities' involvement in processes of defining
problems and designing solutions is crucial for success of any development project.240 Thus,
policies have progressively shifted, at least in theory, from earlier patronizing trends, towards
more participative approaches. Formulas such as, 'Prior, Free and Informed Consent' have
come to characterize the ideal  line of policies to be adopted by governments and development
actors; and, ideally, to have a binding effect upon the business sector, more particularly upon

241transnational corporations. This constitutes a philosophical departure from precepts upon
which rested the 'unwelcome development' denounced in Burger's Report from the Frontier
in 1987. 242

Nonetheless, the unsettled nature of debates surrounding the indigenous question in Africa
seems to affect the orientation of policies by international actors on the continent. At
variance, different international institutions active in the area of development have adopted
different forms of action in their respective fields of intervention.  From its initial Operational
Manual Statement (OMS 2.34 on 'Tribal People in Bank-Financed Projects' - 1982 ) to
Operational Directive   (O.D.   4.20   -    1991), as revised by Operational Policy   (O.P.   4.10   -
2005), the World Bank underwent a long process of integrating indigenous rights in its
activities, mainly though its financed projects. However, it is worth noting that a 2003243

evaluation of the implementation of O.D. 4.20 remarked that the Directive was: 'highly
relevant in the Latin America and Caribbean (LCR), South Asia (SAR), and East Asia and
Pacific (EN) regions, and modestly relevant in Middle East and North Africa (MENA),
Europe and Central Asia (ECA), and Africa (AFR) regions'.244 It therefore appears that until

238 For a relevant discussion thereon, see J. Oloka-Onyango, 'Human Rights and Sustainable Development in
Contemporary Africa:  A  New  Dawn, or Retreating Horizons',  (2000)  6 Bu# Hum.  Rts.  L.  Rev.,  39-76.;  N.  J.
Udombana, 'How Should We Then Live - Globalization and the New Partnership for Africa's Development',
(2004 20 B.U. Intl L.J., 293-354.
239 J.-A. McNeish and R Eversole,  Introduction: Indigenous Peoples and Poverty; in Eversole et al. (eds.),
Indigenous  Peoples and  Poverty, at 1  et seq
24(  This participative approach is thus adopted in the New Partnership for Africa's Development (NEPAD),
Frantework Document (NEPAD Framework Document) (October 2001),
http://www.nepad.org/2005/files/documents/inbrief.pdf (visited on 29 January 2008), paras.  103  and  133.
24' See F. MacKay, 'Indigenous Peoples' Right to Free, Prior and Informed Consent and the World Bank's
Extractive Industries Review', (2004) /F Sustainable Development Law & Policy 2, 43-65; and ECOSOC,
Transnational Investments and Operations on the Lands of Indigenous Peoples:  Repon of the Centre on
Transnational Corporations submitted pursuant to Sub-Commission Resolution 1990/26, UN Doc.
E/CN.4/Sub.2/1994/40,  15 June 1994, which is among the early UN documents exploring the adverse impact of
transnational corporations on indigenous peoples lands, including in Africa, while acknowledging the
difficulties posed by the concept on the continent.
242  1.  Burger,  Repon from  the frontier,  at  1. The opening words of the  book are  'we  don't want  a  road,  it  will
bring development'
243 See S. Errico, 'The World Bank and Indigenous Peoples: The Operational Policy on Indigenous Peoples
(O.P. 4.10.) Between Indigenous Peoples' Rights to Traditional Lands and to Free, Prior, and Informed
Consent', (2006) /3 /nternational Journal on Minority and Group Rights, 367-390, for an overview of the
Bank's general policy on indigenous peoples.
244  Wor\d Bark,  implementation of Operational  Directive 4.20 on  Indigenous  Peoples:  An  Evaluation of
Results, Country Evaluation and Regional Relations Operations, Evaluation Department (Report No. 25754,10
April 2003), http://www-
wds.worldbank.org/external/default/WDSContentServer/WDSP/TB/2003/05/01/000160016_20030501182633/R
endered/PDF/2575410004.20.pdf (visited on 17 January 2008), at 8. Emphasis added.
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2003, there was 'little or no application' of O.D. 4.20 in Africa.245 Keeping this in mind, it is
not surprising to note how the World Bank came under fierce criticism for financing a
planned construction of the Chad-Cameroon oil pipeline, without anv assessment of the

'246

damage caused to local communities, mainly the Bagyeli forest dwellers.

In the same vein, the International Fund for Agricultural Development (IFAD) defines its
target groups in Africa 'in terms of vulnerability and poverty rather than ethnicity', unlike in
Asia and the Pacific and Latin America and the Caribbean regions where 'the Fund has
explicitly identified indigenous peoples as a major target group'.247 In the light of the
evolving collaboration between IFAD and the World Bank whereby the latter's 'Indigenous
Peoples Assistance Facility' was transferred to the former, it remains to be seen how248

relevant and applicable O.P. 4.10 will be in Africa.

By contrast, UNESCO is one other UN agency having adopted an assertive approach to
indigenous rights on both the global and African scenes. The organization engaged into
activities benefiting indigenous communities  on the African continent  in  some 14 countries
from 2002 to 2005. Focusing on its traditional fields of competence, namely, 'education,249

social and natural science, culture and communication',250 the organization has produced a
number of documents/instruments and adopted policies, aimed at addressing issues of
specific relevance to (claimant) indigenous groups from, among others, African countries. 251

Linking development with recognition and protection of the richness of cultural diversity,  the
Declaration on Cultural Diversity proclaims: '[c]ultural diversity widens the range of options
open to everyone; it is one of the roots of development, understood not simply in terms of
economic growth, but also as a means to achieve a more satisfactory intellectual, emotional,
moral and spiritual existence'.252

245 WorldBank, Implementation of Operational Directive 4.20 on Indigenous Peoples:  An Independent Desk
Review (Report No. 25332,10 January 2003), http://www-
wds.worldbank.org/external/default/WDSContentServer/WDSIMB/2003/02/15/000094946_0302040401114/Re
ndered/PDF/multiOpage.pdf (visited on  1  February 2008), at note  1.
246 ACHPR and IWGIA, Report on indigenous Populations/Communities, at 27-28. See also I. Bantekas,
'Sociological implications Arising from World Bank Projects and Their Impact on Sub-Saharan Indigenous
Peoples', (2005) 1 International Journal OfLaw in Context 2, 143-154, at  146.
247 [FAD, 'Indigenous Peoples and Sustainable Development: Roundtable Discussion Paper for the
Twenty-Fifth Anniversary Session of IFAD's Governing Council', February 2003,
http://www.ifad.org/gbdocs/gc/26/e/ip.pdf (visited on 17 January 2008), at 6.
248

See 'Indigenous Peoples Assistance Facility', http://www.ifad.org/english/indigenous/grants/ (visited on 6
February 2008).
149 See UNESCO, UNESCO and Indigenous Peoples: Partnership to Promote Cultural Diversity (2006),
http://unesdoc.unesco.org/images/0013/001356/135656M.pdf (visited on 1 February 2008), at 54. The
organization has somehow been involved with the following communities per countries: Algeria (Tuareg),
Botswana (Indigenous communities around Tsodilo, World Heritage List), Burundi (Batwa), Central African
Republic (Aka Pygmies), Gabon (Babongo, Baka and Bakoya), Kenya (Maasai, Yakuu), Mali (Tuareg ),
Morocco (Amazigh), Namibia (Himba ), Niger (Tuareg), South Africa ( Khomani San); and Creole communities
in Mauritius (including Rodriguez Island) and 'La Reunion', (France).
250 UNESCO,  UNESCO and  Indigenous  Peoples, at 3.
251

See, among others, UNESCO, Universal Declaration on Cultural Diversity, 2 November 2001, UNESCO
Doe.  31 C/Res 25, Annex  1 (2001); UNESCO, Convention on the Protection and Promotion of the Diversity of
Cultural Expressions, CLT-2005/CONVENTION DIVERSITE-CULT REV., 20 October 2005
252 Art.  3 of UNESCO Declaration on Cultural Diversity.  Art.  4 of the said declaration emphasizes the fact that
human dignity implies 'a commitment to human rights and fundamental freedoms, in particular the rights of
persons belonging to minorities and those of indigenous peoples'.
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Under similar philosophical precepts of celebrating the world's enriching - rather than
burdensome - diversity, the United Nations Environment Programme (UNEP) has taken up
action in monitoring compliance with Article 8(j) of the Convention on Biological Diversity
which provides that each State Party shall, as far as possible and as appropriate:

'Subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices
of indigenous and local communities embodying traditional li festyles relevant for the  conservation and
sustainable use of biological diversity and promote their wider application with the approval and
involvement of the holders of such knowledge, innovations and practices and encourage the equitable
sharing o f the benefits arising  from the utilization  of such knowledge, innovations and practices.

,253

Despite normative and institutional focus on the 'knowledge, innovations and practices of
indigenous and local communities', a 2007 UNEP regional report revisited the overall
problimatique of indigenousness in Africa, with extensive reliance on the 2005 ACHPR and

254IWGIA report on the subject matter. The UNEP report illustratively distinguishes
'traditional' with 'indigenous' knowledge by stating:  'the San people of southern-Africa are
indigenous to southern-Africa as they are the original or first people, whereas all the other

"
groups are local. Therefore the knowledge held by the San can be considered "indigenous
and that of the other groups as "traditional"'.255 Nonetheless, the report concedes that there is
an overlap between the two concepts since 'indigenous knowledge is generally considered
traditional knowledge' while 'not all traditional knowledge is indigenous knowledge'.256

Accordingly, 'information passed down by traditional means amongst the San people in
southern Africa ... may be referred to as "indigenous knowledge" or "traditional knowledge",
however, the information passed down by early South-African whites through traditional
means would be "traditional knowledge" but not "indigenous knowledge'".257 In the light of
the generally accepted view that the current indigenous movement in Africa does not serve to
deny the fact that all Africans are indigenous to Africa,258 the report does not satisfactorily
clarify whether knowledge passed by the Zulu or Xhosa through traditional means will only
have the 'traditional' and not the 'indigenous' attribute. The various challenges resulting
from these intricacies need to be addressed by the various international bodies whose -
generally crosscutting - mandates touch on the above issues. On this particular distinction
between traditional and indigenous knowledge, it is worth stressing out the particular
relevance of the protective mandate offered by the World Intellectual Property Organization
(WIPO), but also other global and regional bodies which complement the UNEP
involvement. 259

253 United Nations Conference on Environment and Development (UNCED), Convention on Biological
Diversity, 5 June  1992, UN Doc. UNEP/Bio.Div./N7INC.5/4 (1992), entered into force on 29 December  1993.
254 UNEP, Convention on Biological Diversity: Report on Threats to the Practice and Transmission of
Traditional Knowledge, Regional Report: Africa, UNEP/CBD/WG8J/5/INF/3, 16 July 2007, at 8 et seq.
255 Ibid.
256 Ibid.
257 Ibid.
258

As  it  appears in Woodburn, 'The political Status',  at  12; and ACHPR and IWGIA, Report on Indigenous
Populations/Communities, at 88.
259 P. Kuruk,  'The Role of Customary Law under Sui Gene·is Frameworks of Intellectual Property Rights in
Traditional and Indigenous Knowledge', (2007)  /7 Ind.  Int'I & Comp.  L. Rev., 67-118, at 73 et seq., where
reference is made to the OAU/AU's African Model Law for the Protection of the Rights of Local Communities,
Farmers and Breeders, and for the Regulation of Access to Biological Resources, adopted by the Council of
Ministers, http://www.opbw.org/nat_imp/model_laws/oau-model-law.pdf, endorsed by AU, http://www.africa-
union.org/root/au/AUC/Departments/HRST/biosafety/DOC/docl/AML%20ON%20COMM%20RTSLAW-Eng-
Communities%20Rights-Access.doc, both (visited on 28 March2008).
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UNDP has equally highlighted the poorer socio-economic conditions of indigenous peoples
vis-8-vis other groups in countries where they live. In its periodic Human Development

260

Reports, the United Nations' agency has emphasised the need to address the endemic
problems of marginalization and destitution faced by particular groups, including indigenous
peoples.261 Here again, the plight of indigenous peoples is discussed within a more general
framework of struggle for cultural recognition. The UNDP freely makes reference to
indigenous peoples in relation to groups from specific countries where they are undisputedly
recognized as such, while the usage of the term in the African context remains somewhat
ambiguous and reliant on the practice of other UN bodies.262 On a more practical note, UNDP
sponsored a project in 2004-2005 aimed at 'mainstreaming indigenous peoples' rights in
Kenya'.263

Due to, arguably, a strong indigenous rights activism in the country, Kenya was also used as
the sole case study in a 2005 joint UN- Habitat and OHCHR report on indigenous peoples'
right to adequate housing. The study depicts the extreme conditions of destitution of264

indigenous peoples nearing one-third of the population vis-6-vis members of other groups
even in a country like Kenya where, at the time the study was conducted, more than half of
the population lives below the poverty line. UNICEF also runs projects in Asia, Latin265

America and Africa, focusing on 'education, health, nutrition and rural development to
improve the living condition of indigenous women and children, while promoting their right
to enjoy their religious and cultural life'. 266

4.3.2.  Institutional Role of the United Nations' WGIP, PFII and Special
Rapporteur in furthering Indigenous Rights in Africa

As stated earlier, identification by specific groups as indigenous peoples in Africa has been
highly influenced or reinforced by processes within the United Nations' system, namely the
UNWGIP, the UNPF11 and the Special Rapporteur on Indigenous Peoples.267 The UNWGW
was established  in  1982 as a subsidiary organ of ECOSOC's Sub-Commission on Prevention
of Discrimination and Protection of Minorities (renamed the Sub-Commission on the
Promotion and Protection ofHuman Rights in 1999).268 Under ECOSOC Resolution 1982/34,

260 For more on UNDP involvement with indigenous peoples, see
http://www.undp.org/partners/eso/indigenous.shtml (visited on 8 February 2008).
261 See, for instance, UNDP, Human Development Report 2004, at 29 et seq
262 Ibid., at 63. Here, reference is  made to  11  official  languages in South Africa, '9 indigenous, plus English and
Afrikaans', thereby suggesting that the latter two are not indigenous. For a reference to UNDP's partnership
with other UN bodies on indigenous issues, see http://www.undp.org/partners/cso/indigenous3.shtml (visited on
8 February 2008).
263 See the United Nations Indigenous Peoples' Advisory Committee of Kenya
http://www.undp.org/partners/cso/publications/UNIPACK%20advisory%20committee.doc (visited on  8
February 2008).
264 United Nations Human Settlements Programme (UN-HABITAT) and Office of the High Commissioner for
Human R\Wts COHCHR), indigenous  Peoples '  Right to Adequate Housing:  A  Global Overview (UnitedNations
Housing Rights Programme Report No. 7,2005),
http://www.ohchr.org/Documents/Publications/IndigenousPeoplesHousingen.pdf (visited on  11  February 2008),
at 123-137.
265 Ibid., at 123-124.
266 See http://www.unhchr.ch/html/racism/indileaflet9.doc (visited on 11 February 2008).
267

Muehleback, 'Making Place', at 419 et seq
268 See ECOSOC Res. 1982/34 on the Study o f the Problem of Discrimination against Indigenous Populations,
UN Doc. E/1982/82,7 May  1982.  it is worth noting that in accordance with GA Res. 60/251  of 15 March 2006,
entitled 'Human Rights Council', all mandates, mechanisms, functions and responsibilities of the Commission
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the mission of the UNWGIP was to 'review developments pertaining to the promotion and
protection of human rights and fundamental freedoms of indigenous populations'  and to 'give
special attention to the evolution of standards concerning the rights of indigenous
populations'.269 It is worth mentioning that the drafting process of the recently adopted
Declaration on the Rights of Indigenous Peoples was initiated in the light of the latter
objective. Reforms of the UN system culminating into the creation of the Human Rights
Council to replace the Commission on Human Rights left some uncertainty over the fate of
the UNWGIP. Eventually, the UNWGW ceased to exist with the establishment of an270

Expert mechanism on the rights of indigenous peoples. The Expert Mechanism was created
'to provide the Council with thematic expertise on the rights of indigenous peoples in the
manner and form requested by the Council'.271

A number of studies have elaborated on the composition, the yearly sessions, and the
commendable achievements of the UNWGIP, including its revolutionary inclusiveness of
indigenous voices within the state-dominated UN structure.272 Since the initial appearance of
only two representatives from Tanzania   in    1989, an ever-growing number of African
participants attended sessions of the UNWGIP. The popularity of the gatherings is also

273

reflected by an ever-growing number of participation from other parts of the world.274

Illustratively,   it was reported  that  some 380 persons attended  the 1988 session,275 while  far
more than the accredited 583 persons attended the twenty-fourth session in 2006. In terms

276

of indigenous groups and organization per regions and countries, it was estimated that in
1999,  there  were  46 from South and Central America,  40  from  Asia,  31   from  the  US   and
Canada, 23 from Africa, 9 from Australia, 6 from Russia and Siberia, 5 from the Pacific, 4
Inuit, 2 Sami and 6 explicitly international indigenous organizations.277 In contrast, only
some 30 organizations participated    in the initial session    of the UNWGIP in 1982.2  8

Increasing attendance of meetings of the UNWGIP by indigenous peoples was facilitated by
the establishment of a voluntary trust fund providing financial assistance to many delegations
whose characteristically destitute communities could not otherwise cover the relatively
expensive costs arising from trips to Geneva. 279

Grounding on what was considered as institutional limits of the UNWGIP to properly
respond to the various challenges posed by the ever-growing indigenous movement,

280

on Human Rights, including the Sub-Commission, were assumed,  as  of  19  June  2006,  by the Human Rights
Council.
269 UN DOC. E/1982/82, paras. 1-2.
270 GA Res. 60/251 on the Human Rights Council, UN GAOR, 60th Sess., 724 plen. mtg., UN Doc.
A/RES/60/251, 3 April 2006.
271 For a text of the resolution, see HRC Res. 6/36 on the Expert Mechanism on the Rights of Indigenous
Peoples, 34 h mtg., UN Doc. A/HRC/6/22,14 December 2007.
272 See J. Hantke, 'The 1982 Session', 651-662; Muehleback, 'Making Place', at 417448; G. Alfredsson,
'Fourth Session of the Working Group on Indigenous Populations', (1986) 55 Nordic J.  Intl L., 22-30.  For an
account of the creation of, and early hurdles faced by, the UNWGIP, see Sanders, 'The UN Working Group',
406-433.
273 ACHPR and IWGIA, Report on Indigenous Populan'ons/Communities, at 98.
274 Muehleback, 'Making Place', at 420.
275 Sanders, 'The UN Working Group', at 410.
276 Human Rights Council, Report Ofthe Working Group on Indigenous Populations on its twenty-fourth session
(31  July-4  August  2006),UN Doc. A/HRC/Sub. 1/58/22, para. 3.
277 Muehleback, 'Making Place', at 420.
278 Ibid.
279  Matezer, 'Permanent Forum', at 77.
28o Ibid., at 79-81.
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ECOSOC Resolution 2000/22 of 28 July 2000 provided for the establishment of a United
Nations' Permanent Forum on Indigenous Issues. The forum's first yearly session took281

place in May 2002. The UNPFIi is an advisory body to the ECOSOC. It has a mandate to: (a)
provide expert advice and recommendations on indigenous issues to the Council, as well as to
programmes, funds and agencies of the United Nations, through the Council; (b) raise
awareness and promote the integration and coordination of activities related to indigenous
issues within the UN system, and; (c) prepare and disseminate information on indigenous
issues. Unlike the UNWGIP whose five members were drawn from the ranks of the282

twenty-six 'independent experts' serving in the sub-commission, the UNPFII has been283

hailed for being the 'first permanent structure in the UN where state and non-state
representatives (in this case indigenous peoples' representatives) hold equal status ., 284 This is
reflected by the even representation o f states and indigenous organizations within the sixteen-
member forum. Eight of the members are nominated by governments while eight others are
elected from, and in consultation with, indigenous organizations, taking into consideration,
among others, geographic representation, 'transparency, representativity and equal

, 285opportunity for all indigenous people .   Like its predecessor, the UNPFII 'sits as a panel
and listens to the many delegates presenting submissions under the themes and agenda items
of the session'.286

Contemporaneously to the establishment of the UNPF11, the Commission on Human Rights
appointed, in 2001, a Special Rapporteur on the Situation of Human Rights and Fundamental
Freedoms of Indigenous Peoples. His/her mandate, which was renewed by the Human287

Rights Council in 2007,288 is:

a)  To gather, request receive and exchange information and communications from all relevant sources,
including Governments, indigenous people themselves and their communities and organizations, on
violations oftheir human rights and fundamental freedoms;

b)  To formulate recommendations and proposals on appropriate measures and activities to prevent and
remedy violations ofthe human rights and fundamental freedoms of indigenous people;

c)   To work in close relation with other special rapporteurs, special representatives, working groups and
independent experts of the Commission on Human Rights and of the Sub-Commission on the
Promotion and Protection of Human Rights, taking into account the request of the Commission
contained in resolution 1993/30. 289

281 UN Doc. E/RES/2000/22.
282 Ibid., para. 2
283 The twenty-six members of the sub-commission were independent experts elected by the forty-three
members of the Human Rights Commission who, themselves, were government representatives. See Sanders,
The UN Working Group', at 410.
284

Malezer, 'Permanent Forum', at 81.
285 UN Doc. E/RES/2000/22, para. 1; Malezer, 'Permanent Forum', at 81-82.
286

Malezer, 'Permanent Forum', at 77.
287 ECOSOC Res. 2001/57, Human Rights and Indigenous Issues, UN Doc. E/CN.4/RES/2001/57, 24 April
2001.
288 HRC  Res. 6/12, Human Rights and Indigenous Peoples: Mandate of the Special Rapporteur on the Situation
of Human Rights and Fundamental Freedoms o f Indigenous People, UN Doc. A/HRC/RES/6/12, 28 September
2007
289 UN Doc. E/CN.4/RES/2001/57, para. 1.The resolution further indicates (paras. 4-10) that in fulfilling his/her
mandate, the Special Rapporteur: 1) Presents annual reports on particular topics or situations of special
importance regarding the promotion and protection of the rights of indigenous peoples; 2) Undertakes country
visits; 3) Exchanges information with Governments concerning alleged violations of the rights of indigenous
peoples, 4) Undertakes activities to follow-up on the recommendations included in his reports; as summarized
http://www2.ohchr.org/english/issues/indigenous/rapporteur/ (visited on 2 April 2008).
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The role of the UN Special Rapporteur is seen as complementary to the functions served by
other relevant UN institutions. In fulfilment of the above mandate, the Special Rapporteur
had made, by 2007, country visits to Guatemala, Philippines, Mexico, Chile, Colombia,
Canada, South Africa, New Zealand, Ecuador, Kenya, Bolivia. 290

Much has been said about the undeniable important of these bodies and processes in drawing
attention to the plight of the increasingly marginal, destitute and threatened (claimant)
indigenous peoples and offering a platform where they can voice their legitimate
grievances. As noted by one author, indigenous fora within the UN structure serve as291

platforms for the 'politics of morality'.292 They are to be 'understood as both a counter-attack
and a visionary discourse juxtaposing ... "what is" with "what should be", the gain of humans
against the loss of nature, the power of states against the needs of peoples, historical
expediency against cultural memory and vision'.293

The flexibility of these bodies and their open-door policies, coupled with lack of clear
definition of who qualifies as indigenous peoples have proven to be both their strength and
their weakness. The revolutionary and overriding importance of the above indigenous

peoples' institutions and processes has overshadowed any serious consideration of, or
substantive debate over, frequent participation of 'atypical' groups from Africa, Asia and
elsewhere, whose ambiguous accommodation is not without affective the orientation and
credibility of the global indigenous movement. Besides the Rehoboth Basters and Boers,294

nothing has so far prevented organizations such as the Ethiopian World Federation
Incorporated, 'whose principle agenda item is slavery reparations',195 to attend and present
their dubious indigenous claims before, for instance, the UNPFII.296 A member of this
organization attended the Sixth Session of the UNPFII. Purportedly speaking in the name of
the 'forgotten indigenous', including her 'Washita Nation', she eloquently but
unconvincingly took the floor to present a case which amalgamated issues raised under the
session's theme on 'territories, lands and natural resources', with denunciation of, and call for

290 See the reports of country visits by Special Rapporteurs Rodolfo Stavenhagen and James Anaya as of August
1009 in ECOSOC, Reportfsl  of the Special Rapporteur on the  Situation of Human Rights and Fundamental
Freedoms Of Indigenous People, Country Fisits to: Guatemala (E/CN.4/2003/90/Add.2, 24 February  2003);
Philippines (E/CN.4/2003/90/Add.3, 5 March 2003), Mexico (E/CN.4/2004/80/Add.2, 23 December 2003);
Chile (E/CN.4/2004/80/Add.3, 17 November 2003); Colombia (E/CN.4/2005/88/Add.2, 10 November 2004);
Canada (E/CN.4/2005/88/Add.3, 2 December 2004); South Africa (E/CN.4/2006/78/Add.2, 15 December
2005); New Zealand (E/CN.4/2006/78/Add.3, 13 March 2006); Ecuador (A/HRC/4/32/Add.2, 28 December
2006); Kenya (A/HRC/4/32/Add.3, 26 February 2007); Bolivia (A/HRC/6/15/Add.2, 11 December 2007 and
A/HRC/11/11,18 February 2009); and Nepal (A/HRC/12/34/Add.3,20 July 2009).
291 See among many others, Niezen, 77;e Origins of Indigenism, at 40 et seq, Anaya, Indigenous Peoples, at 217
et seq.; and the various chapters in Castellino and Walsh (eds.), International Law.
292 Muehleback, 'Making Place', at 417, quoting M. C. Lam, 'Making Room for Peoples at the United Nations:
Thoughts provoked by Indigenous Claims to Self-determination', (1992) 25 Cornell International Law Journal,
603-622, at 617.
293 Ibid.
294

Terminology borrowed from Muehleback, 'Making Place', at 418.
295 I. Mcintosh et aL, 'Defining Oneself, and Being Defined as Indigenous: A Comment on J. Bowen (AT  16,4)
and M. Colchester (AT  18,  1)', (2002)  18 Anthropology Today 3,23-24, at 23. Reference here is made to  'a
Substantial contingent from Harlem' without much precision, which might be the same group, or a group with
similar agenda, as the above named organization which attended and spoke at the 68 Session of the UNPFII in
May 2007. See a copy of the statement by the Ethiopian World Federation Incorporated,  77:e Forgotten
Indigenous: Our Culture, tradition & Heritage Was Sustainability,
http://old.docip.org/Permanent%20Forum/pl'07/PF07taalibah220.pdf (visited on 1 April 2008).
296 See the above referred to statement, http://old.docip.org/Permanent%20Forum/pf07/PF07taalibah220.pdf
(visited on 1 April 2008).
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reparation for, historical injustices in the Americas (and elsewhere) including slavery and
colonization.297 In this and similar cases of participation of 'atypical groups', heated debates
over definitions as to who should be included or excluded from the global indigenous legal
framework find theirjustification.

298

4.4.   Appraisal of Legal and Institutional Developments on the
Protection of Indigenous Peoples

It is undeniably clear that international normative and institutional structures aimed at
protecting indigenous peoples in their individual and collective standing made tremendous
and revolutionary breakthrough during the last few decades. The growing importance of
social movements, coupled with the rebirth of various forms of nationalisms - with
underlying identity politics - have found a favourable echo in international institutions and
triggered legal developments offering enhanced protection to individuals and groups within
national boundaries. Indigenous rights' activism has tactfully used international norms and
institutions to promote the multifaceted claims for special protection of indigenous nations
portrayed threatened by development, the state and modernity. In general, these legal
developments represent a needed complement to pre-existing human rights norms and
processes which were characteristically individual-centric. Many generally applicable norms
and their monitoring institutions - based on explicit provisions or progressive interpretations -
are increasingly brought into play to offer protection to marginal groups, including
indigenous peoples. Furthermore, the emergence of new instruments and institutions
specifically dedicated to indigenous rights has, without any doubt, drawn attention to the
plight of, and provided a salutary international platform to, the most marginal groups in
different parts of the world.

Nonetheless, the avoidance of cumbersome definitions, accommodative policies and
institutional flexibility of international bodies dealing with indigenous issues leave
unanswered numerous substantive questions which will need to be addressed in the future.
These questions are rooted in challenges arising from transposing a conceptual category
initially applicable in contexts where there is a cognizable difference between a national
'mainstream' and marginal communities, to places where such differentiation is not, or is
less, clear. In that respect, the voice of Alfonso Martinez, among others, questioning the
applicability   of the concept ' indigenous' to Africa   and   Asia   (and not necessarily other
formulated grounds for special protection), has generally been easily sidelined as a mere
discordant violin. without much insight in substantive arguments made thereon.299 Pragmatic
recognition of self-identified indigenous groups has prevailed over considerations on both
present and long-term implications such form of identification might engender.

Consequently, it appears that doubts expressed in mainstream indigenous rights scholarship
towards   the   end   of the 1980s and early 1990s   as to whether African hunter-gatherers,
pastoralists and some others groups should be included in the global indigenous movement
seem to have evaporated.300 Currently, more or less half of the African states are deemed to

297 Ibid.
298 During the 7th Session of the UNPFII, statements were made by representatives of the Basque country (from
the French side) among other groups.
299 UN Docs. E/CN.4/Sub.2/1995/27 and E/CN.4/Sub.2/1999/20.
300 Compare, for instance, Burger, Report#om  the#ontier, with ACHPR and IWGIA, Report on /ndigenous
Populations/Communities.
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be directly concerned by the implementation of the adopted UN Declaration on the Rights of
Indigenous Peoples, including provisions on self-determination; control of lands, territories
and resources. The practicability of such implementation in the light of competing rights of
other groups and nation-building imperatives are still to be determined. As one author
remarked some years back: 'African leaders are understandably reluctant to open a Pandora's
box of ethnic demands that would lead to a Balkanization of their specific country, and
perhaps the continent as a whole  ...Yet in many cases that box appears to have been opened

, 301for them, or despite them .     In the end, international processes need to work in tandem with
national and regional efforts in finding sustainable solutions to questions raised by indigenous
claims in African countries, taking into considerations the various interests at stake.

301 E. N. Amadife and J. W. Warhola, 'Africa's Political Boundaries: Colonial Cartography, the OAU, and the
Advisability of Ethno-national Adjustment', (1993) 6 International Journal of Po/in'cs, Cu/ture. and Society 4,
533-554, at 549.
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5. INDIGENOUS CLAIMS AND RIGHTS UNDER
AFRICAN REGIONAL INSTITUTIONS

5.1 Introduction

The preceding chapters have discursively explored the relatively recent identification of
numerous hunter-gatherers and pastoralists as indigenous peoples of Africa under the
meaning attributable to this international legal category. The present chapter intends to
explore whether and how African political and legal regional bodies accommodate
indigenous rights. Since indigenousness is a product of relatively recent developments, the

analysis willlook at how existing instruments and new dynamics cover the substantive claims
for special protection of indigenous rights. The discussion will attempt to examine the
possible relevance of the work of African political institutions for indigenous right but, more
particularly, focus on human and peoples' rights bodies.

5.2.  Indigenousness and African Political Institutions

The term indigenous - in its application to specific groups - has rarely been used in legal
instruments or decisions adopted by African political institutions before the process of the
adoption of the UN Declaration on the Rights of Indigenous Peoples. However, OAU/AU
founding instruments and a number of adopted decisions, embody elements that might
enlighten any substantive discussion of indigenous claims. 111 that respect, this section does
not focus on specific references to indigenous rights in the founding or adopted instruments,
but on any indigenous rights dimensions therein.

5.2.1. Challenges of recognition of diverse identities by African regional
bodies

Among other pursued objectives and, second only to the promotion of'unity and solidarity of
the African States', the establishment of the OAU in  1963 was motivated by the felt need by
African states to 'coordinate and intensify their cooperation and efforts to achieve a better life
for the peoples of Africa'. 1 Let alone provisions for rights of specific groups within states,  the

mainly political imperatives underpinning the creation of the OAU shaped it in a manner that
its Charter did not 'appear to attach a particular significance to human rights although they
[were] referred to in several Articles'.2 It has been argued that provisions of the Charter
reflected 'the dominating concerns of Africa at that time, namely to ensure independence of
those African peoples who were still colonized, condemnation of apartheid regimes in
Southern Africa, and protecting the newly acquired statehood': In that respect, the OAU
played an active role in addressing these issues, including direct assistance to peoples still
under colonial domination and apartheid policies.4 It unequivocally supported anti-apartheid

1 Art. 2 of the Charter of the Organization of African Unity (OAU Charter). 479 U.N.T.S. 39, entered into force
13  September  1963.
2 K. M'Baye and B. Ndiaye, 'The Organization of A frican Unity', in Vasak and Alston (eds.), Tlte International
Dimensions, at 601.
3 R. Murray, Human Rights in Africa·  From the OAU to the African Union (Cambridge University Press, 2004),
at 7.
4 Ibid., at 7-22. The author refers to numerous resolutions adopted by the OAU on these issues in various
contexts. See also M'Baye and Ndiaye, 'The Organization of African Unity', at 587 et seq
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movements in Southern Africas including South West Africa which gained independence
under the name of Namibia: It also supported the decolonization struggles in Portuguese
colonies,7 Southern Rhodesia/Zimbabwe; and Djibouti: OAU active involvement is
illustrated by the Special Resolution on Namibia in which the organization:

'Hails the courageous struggle of the heroic people of Namibia under the leadership of SWAPO, their
sole, authentic and legitimate representative and renews the pledge of the Organization of African
Unity Member States to continue rendering all-round support and material assistance, including
military and financial assistance, to SWAPO to enable it to further

intensif 
the armed struggle, under

the banner of the People's Liberation Army ofNamibia, its military wing'.

The OAU also sided with the Comoros in the still unresolved dispute with France over
Mayotte which, upon independence   of the archipelago   in 1975, remained under French
sovereignty: 1

Furthermore, contrarily to the United Nations, the OAU recognized Western
Sahara as a sovereign state, prompting Morocco to suspend its membership in the

5 As in, for instance, the following OAU documents: Resolutions on Apartheid and/or Racial Discrimination in
the Republic of South Africa, Assembly of Heads of State and Government (hereinafter, AHSG), Ist Ord. Sas.,
Cairo/UAR, 17-21 July 1964, AHG/Res.5 (1); AHG/Res. 6 (I); AHSG, 2nd Ord. Sess., Accra/ Ghana, 21-26
October 1965, AHG/Res. 34 (II); Resolution on the Security of Countries Nearest to the Southern Africa
Battlefield, AHSG, 138 Ord. Sess., Port-Louis/Mauritius, 2-6 July 1976, AHG/Res. 80 (XIII); Resolution to
Observe   the   Day of Martyrs of South   A frica,   AHSG,    151   Ord. Sess., Khartoum/Sudan    18-22   July    1978,
AHG/Res. 87 (XV); Resolutions: of Lesotho [AHG/Res.  107 (XIX)], on the Policy of Destabilisation by Racist
South African Regime against Southern African Independent States [AHG/Res.  11 1  (XIX)],  and on South
Africa [AHG/Res.   112  (XIX)],  AHSG,   19*  Ord. Sess., Addis At)at)a/Ethiopia  6-12  June 1983; Statement  of
Critical Situation in Southern Africa, AHSG, 224 Ord. Sas., Addis Ababa/Ethiopia,  28-30 July 1986, AHG/St.
5 (XXII); Decision on The Establishment of a Committee of Heads of State and Government on the Question of
Southern Africa, AHSG, 22'd Ord. Sess., Addis Ababa/Ethiopia, 28 - 30 July, 1986, AHG/Decl. 1 (XX11);
Declaration on Southern Africa, 234 Ord. Sess., Addis Ababa/Ethiopia, 27-29 July 1987, AHG/DECL.2
(XX111); 278 Ord. Sess., Abuia/Nigeria, 3-5 June 1991, AHG/Dec. 4 (XXVII),
6 OAU: Resolution[s] on South West Africans on Trial in South Africa, AHSG, 4' Ord. Sess., Kinshasa/Congo,
11-14 September 1967, AHG/Res. 50 (IV), AHSG, 8* Ord. Sess., Addis Ababa, 21-23 June 1971, AHG/Res. 65
(ViII); Resolution On Namibia, AHSG,  156 Ord. Sess., Khartoum/Sudan  18-22 July 1978, AHG/Res. 86 (XV);
Special Resolution on Namibia, AHSG.  19* Ord. Sess., Addis Ababa/Ethiopia, 6-12 June 1983, AHG/lies.  105

(XIX)
See OAU, Resolution on Territories Under Portuguese Domination, AHSG, 2nd Ord. Sess., Accra/Ghana, 21-

26 October 1965, AHG/Res. 35 (II). The Resolution made a request to, among others, liberation movements 'to
intensi fy their struggle in the interior of their respective territories and encourage[d] them to concert their efforts
to unite in their struggle'. As a reminder, these colonies, which eventually gained independence between 1974 -
1975, are: Angola, Cape Verde, Guinea Bissau, Mozambique and Sao Tome and Principe. See also Resolution
on the Situation in Angola, AHSG, 126 Ord. Sess., Kampala/Uganda, 28 July -1 August 1975, AHG/Res. 72

 XI i ).OAU, Resolution on Southern Rhodesia, AHSG, 2nd Ord. Sess., Accra/Ghana, 21-26 October 1965, AHG/Res.
25 (II); Special Resolution on Sanctions against the Smith Regime, AHSG, 158 Ord. Sess., Khartoum/Sudan 18-
22 July 1978, AHG/Res. 89 (XV).
9 OAU, Resolution on the Creation of a Sub-Regional Office of the Liberation Committee for the So-Called
French Somaliland (Djibouti); AHSG, 128 Ord. Sess., Kampala/Uganda, 28 July -1 August 1975, AHG/Res. 74
(XIl).
mOAU, AHG/Res. 105 (XIX), para. 4." OAU, Resolution[s]  on the Question  of the Comorian Island of Mayotte, Council of Ministers, 434,  Ord.
Sess., Addis Ababa/Ethiopia, 25 February   - 4 March 1986, CM/Res. 1025 (XUII);  44th  Ord. Sess., Addis
Ababa/Ethiopia, 21-26 July 1986, CM/Res. 1051 (XLIV); 46th Ord. Sess., Addis Ababa/Ethiopia, 20-25 July
1987, CM/Res.1100 (XLVI); 48* Ord. Sess., Addis Ababa/Ethiopia, 19-23 May 1988, CM/Res. 1152 (XLVIll);
AHSG, 26  Ord. Sess., Addis Ababa/Ethiopia, 9-11 July 1990, AHG/Res. 193 (XXVI), 27' , Ord. Sess.,
Abuja/Nigeria,3-5   June 1991, AHG/Res. 201 (XXVII);   29'h   Ord.   Sess.,   Cairo/Egypt,   28-30   June    1993,
AHG/Res.226 (XXIX); 30th Ord. Sess., Tunis/Tunisia, 13-15 June 1994, AHG/Res.232 (XXX); 31' Ord. Sess.,
Addis Ababa/Ethiopia, 26-28 June, 1995, AHG/Res.241 (XXXI); 32nd Ord. Sess., Yaound6/Cameroon, 8-10
July 1996, AHG/Res.255 (XXX11). See also Summers, Peoples and international  Law, at 323.
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organization.12 Institutional involvement in these struggles included the creation   of  a
Liberation Committee, '  and a pled e to financially support the somehow unsuccessful South
West Africa Case before the ICJ.  As discussed in the previous chapter examining self-
determination in its decolonization meaning, these cases relate to entire or portions of former
colonial entities, rather than to 'nations' taken as homogenous groups. The spirit of the
various instruments, decisions and resolutions adopted by the OAU suggest that its primary
mission was to liberate pre-colonial inhabitants of Africa from the grip of European imperial
powers. Management of the various African identities within the artificial states inherited
from colonization was seen as a secondary challenge. Thus, in spite of their active
involvement in the decolonization of those territories still under colonial or apartheid type of
domination, regional bodies refused to recognise territorially and/or ethnicity-based self-
determination claims within the boundaries of former colonial entities. 15  The OAU explicitly
refused to recognize invocations of self-determination or secessionist claims in crises
threatening the territorial integrity of Nigeria,16 Comoros,17 Somalia,18 and the Democratic
Republic of Congo/Zaire. 19

Nevertheless, in relation to Western Sahara - considered as a non
self-governing territory - the organization urged Morocco and the POLISARIO (the Saharawi
movement leading the struggle for independence) to 'create the necessary condition for a
peaceful and fair referendum for self-determination of the peowe of Western Saharg a
referendum without any administrative or military constraints  .        Writing   m    1985,   Blay
argued that: 'the combined effect of the O.A.U Charter provisions and the 1964 Resolution

provided a valid basis for rejection of post-independence self-determination claims in Africa.

I 2 OAU, Resolution on the So-Called Spanish Sahara, AHSG, 12* Ord. Sess., Kampala/Uganda, 28 July -1
August 1975, AHG/Res. 75 (XII); Resolution on the Convening of the Extraordinary Summit on the Question of
Western Sahara,  13+ Ord.  Sess., 2- 6 July  1976, Port Louis/Mauritius, AHG/Res.  81 (XIII); Resolution of the
Question of Western Sahara,  15'h Ord. Sess., Khartoum/Sudan  18-22 July 1978, AHG/Res.  92 (XV), Resolution
on Western Sahara, 19* Ord. Sess., Addis Ababa/Ethiopia, 6-12 June 1983, AHG/Res. 104 (XIX). See also A.
G. Pazzanita. 'Legal Aspects of Membership in the Organization of African Unity: The Case of the Western
Sahara', (1985) 17 Case W. Res. J. Intl L., 123-158, at 137 et seq.; L. S. Hanauer, 'The Irrelevance of Self-
Determination Law', 133-177.
13 OAU, Resolution[s]  on the Liberation Committee,  AHSG,   1 St  ord.   Sess.,   Cairo/UAR,   17-21   July   1964,
AHG/Res.  7(I);  2'd.  Ord.  Sess., Accra/ Ghana, 21-26 October 1965, AHG/Res.  38  (II); OAU, Resolution  on
Dissolution of the OAU Liberation Committee, AHSG, 306 Ord. Sess., Tunis/I'unisia, 13-15 June, 1994,
AHG/Res.228 (XXX).
'4 OAU,  Resolution  on the Financing of the South West Africa Case,  AHSG.  2nd Ord. Sess., Accra/ Ghana, 21-
26 October 1965, AHG/Res. 39 (II).
15 P. M. Munya, 'The Organization of African Unity and its Role in Regional Conflict Resolution and Dispute
Settlement: A  Critical  Evaluation', (1999)  /9 B. C Third World L.J., 537-592, at 558 et seq.
MOAU, Resolution on Nigeria,  AHSG,  5   Ord.  Sess.,  Algiers/Algeria, 13-16 September 1968, AHG/Res.  54
(V), paras. 3 and 7, appealing to 'secessionist leaders to co-operate with the Federal authorities in order to
restore peace and unity to Nigeria'; and to 'all Member States of the United Nations and the OAU to refrain
from any action detrimental to the peace, unity and territorial integrity of Nigeria' respectively. See also, 6'h
Ord. Sess., Addis Ababa/Ethiopia, 6-10 September 1969, AHG/Res.58/Rev. 1 (VI).
I 7 Ibid, note 81.
1R Murray, Human Rights in Afdca, at 14, note 80, referring to OAU, Decision on Somalia, 66* Ord. Sess.,
Council of Ministers, Harare/Zimbabwe,   28-31   May    1997, (DOC. CM/2004   (LXVI))   -   D. The Council
reaffirmed 'the sovereignty, unity and territorial integrity of Somalia as one and indivisible State'.
19 Resolution on the Situation in the Democratic Republic of Congo. 3rd Extra ord. Sess., of the Council of
Ministers, Addis Ababa/Ethiopia, 5-10 September 1964, ECM/Res.  5(III).  In this case, the deterioration of the
situation in the immediate aftermath of the country's independence was seen by regional bodies as a result of
'
foreign intervention  as  well   as  use of mercenaries principally recruitment   from the racist countries  of South

African and Southern Rhodesia', (para.  5 of the preamble  of the  Resolution).  In para.  7 of the same  Resolution,
the Council strongly appealed 'to all powers at present intervening in the internal affairs of the Democratic
Republic of the Congo to cease their interference'. See also K. van Walraven, Dreams 0/'Power.·  The Role Ofthe
,Organization ofAfrican Unily in the Politics of,Un'ca /963-/993 (PhD dissertation, Leiden, 1997), at 296-298.
-0 OAU, Resolution on Western Sahara, para. 2.
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The response of African States to actual cases of secession over the years, even though
confusing at times, generally supports this conclusion'.21

Not surprisingly, the organization attached a tremendous importance to such principles as
sovereign equality and non-interference.22 Some have criticised what they perceive as an
overemphasis on these principles, seen as a strategy by African despots to avoid scrutiny of
their domestic human rights records.23 In support of this argument, it is rightly pointed out
that regional bodies remained passive vis-a-vis human rights violations, including widespread
massacres committed by the likes of Idi Amin in Uganda, Jean-Bedel Bokassa in the Central
African Republic, Mobutu Sese Seko in the former Zaire, Macias Nguema in Equatorial
Guinea, Sekou Toure in Guinea and the massacres of thousands of Hutu in Burundi  in  1972
and 1973.24 Conversely and without justi fying the above atrocities,  this   line of criticism  is
tempered - according to some literature - by the fact that these principles touched upon
'fundamentally important issues to societies that had just emerged from colonialism and
foreign domination and recovered their independence'.25

Critiques also note that independence and self-determination were generally claimed as rights
owned by states instead of by individuals (or by specific groups within states).26 The OAU
Charter codified African states' adherence to the principle of '[r]espect for the sovereigntzy
and territorial integrity of each State and  for its inalienable right to independent existence'.
Elaborating on this principle, the very first Assembly of Heads of State and Government
passed a resolution in which the 'supreme organ'28 ofthe newly created organization pledged
to 'respect the borders existing on their achievement of national independence'.29 The
position was interpreted as intended to serve a double purpose: 'externally, it would seek to
prevent irredentist tendencies by neighbours from turning into territorial claims and the
possible use of force. Internally, it would give clear notice to ethnic minorities that secession
or adjustment of borders was not an option'.30

21  S. K. N. Blay. 'Changing African Perspectives on the Right of Self-Determination in the Wake of the Banjul
Charter on Human and Peoples' Rights',   (1985)   29  J.   Ajk   L. 2, 147-159,   at   152. The author refers  to
Katanga/Shaba crises (Congo-Zaire), Biafra (Nigeria), Southern Sudan, Ogaden (Ethiopia) and North East
Frontier District in Kenya (the latter two are inhabited by Somalis who, primarily saught unification of all
Somalis under a single Somalian state). He also refers to Eritrea and Tigray provinces of Ethiopia, even if
Eritrea eventually acceded to independence.
22 T. Maluwa, 'The OAU/African Union and international Law: Mapping New Boundaries or Revising Old
Terrain?', (2004) 98 Am. Soc'y Int'I L Proc, 232-238, at 236. For an example of a resolution on non-
interference, see OAU, Declaration of the Twenty Second Assembly of Heads of State and Government of the
0AU on the Involvement of the United States Administration  in the Internal Affairs of the People's Republic of
Angola, AHSG, 224 Ord. Sess., Addis Ababa/Ethiopia, 28 -30 July 1986, AHG/Decl.  1 (XXII)
23 G.J. Naldi, The Organization ofk#ican Uni»,· An Analysis ofits Role (24 ed., Mansell, 1999), at 6 et seq.
24 R. M. D'Sa, 'Human and Peoples Rights:  Distinctive Features of the African Charter', (1985) 29 J. Afr. L.,

72-81, at 72-73; N. J. Udombana. 'Can the Leopard Change its Spots? The African Union Treaty and Human
Rights', (2002) 17 Am. U /nt'/ L. Rev., 1177-1261, at 1211-1212; Murray, Human Rights in A#ica, at 23. See
also R. N. Kiwanuka, 'The Meaning of -People' in African Charter on Human and Peoples' Rights', (1988) 82
American Journa/ Of /nternationa/ Law, 80-101, at 296-297; Munya, 'The Organization of African Unity',  at
580-581.
25 Maluwa, 'The OAU/African Union', at 236.
26

Murray, Human Rights in ARica, at 16-17.
27 Art. III(3) of the OAU Charter.
28 Art.  VIII of the OAU Charter.  See also Naldi, The Organization of,Vilcan Unity, at  19.
29 OAU, Resolution on Border Disputes among African States, para. 2.
30 S.  R. Ratner, *Drawing a Better Line:  Uti Possidetis and the Borders of New States', ( 1996) 90 Am. J.  int '/ L.,
590-624, at 595. See also N. J. Udombana, 'The Institutional Structure ofthe African Union: A Legal Analysis',
(2002) 33 Cal. W. /nt'I L.J., 69-135, at 76; Blay, 'Changing African Perspectives ', at 151 et seq.
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The process of adoption of the African Charter on Human and Peoples' Rights (African
Charter) towards  the  end  of the 1970s constituted, at least in theory, a departure from early
strict application of non-interference by regional bodies, even when faced by several
instances of gross human rights violations committed in many post-independence African
countries. Nonetheless, the revolutionary adoption of the African Charter and its31

accomplishments are tempered by the fact that institutionally, this mechanism created under
the  auspices  of the OAU, operated on the latter's periphery until recently.32 The Organization
of A frican Unity was formally replaced by the African Union on July  10-12,  2002, when  the
latter was officially launched in Durban, South Africa.33 The change was intended to provide
a 'push towards African integration  in the economic and social spheres'.34 The constitutive
Act of the Africa Union35 has been praised for the multiple references to human rights.
Notably, a renewed commitment to human rights promotion and protection is inferred, among
others, from the fact that at least six of the fourteen objectives of the AU 'address human
rights issues directly or impliedly'.36 Particularly significant is the fact that the listed
objectives of the AU include an endeavour to 'promote and protect human and peoples' rights
in accordance with the African Charter on Human and Peoples' Rights and other relevant
human rights instruments'.37

The  Constitutive Act makes references to 'peoples of Africa'   or  ' A frican peoples' without
further details.38 Furthermore, the guiding principles of the organization - as listed in the Act
- reiterate a commitment to respect 'borders existing on achievement of independence';39
which clearly indicates that regional bodies have not changed their formal and radical stand
on possible alteration of boundaries. There are no specific mentions of either minority or

I indigenous peoples in AU's Constitutive Act. Nonetheless, the instrument might, arguably,
be considered as covering aspects of claims under minority and indigenous identification
since:

'Read alongside the relevant provisions of the NEPAD - which puts human rights at the center of
democratic governance, rule of law, the creation of enabling environments for sustainable economic

31 F. J. Doebbler, 'A Complex Ambiguity: The Relationship between the African Commission on Human and
Peoples' Rights and other African Union's Initiatives Affecting Respect for Human Rights', (2003) /3
Transnational  Law and Contemporary Problems  1,7-32,  at  10-11. For leading writings  on the process  of the
adoption of the African Charter and its significance, see, among many others, K. M'baye, Les Droits de L '
Homme en A#ique (204 ed., Pedone, 1992), U. 0. Umozurike, The AMcan Charter on Human and Peoples'
Rights  (Martinus  NijhoK,  1991),  F.  Ouguergouz,  La  Charte  Africaine  des  Droits  de  l'Homme  et  des   Peuples  :
Une  Approche  Juridique  des  Droits  de  l'Homme entre  Tradition et  Moderniti (Presses Universitaires de 'France,
1993).
32 Murray. Human Rights in Afdca, at  1. This important publication discusses the place of human rights, more
generally, within the African political institutions. On a related analysis, see F. M. Ndahinda, 'Human Rights in
African Political Institutions: Between Rhetoric, Practice', (2007) 20 Leiden Journal of International Law 3,
699-715 (a review article of, among others, Murray).
33 See AU, The Durban Declaration in Tribute to the Organization of African Unity and on the Launching of the
African Union, July  10-  12, 2002. AU. Doc. ASS/AU/Decl.  2(1)
34 Doebbler, 'A Complex Ambiguity'. at  16.
35 Constitutive Act of the African Union (AU Act), OAU Doc. CAB/LEG/23.15 (2001), http://www.africa-
union.org/root/all/At)outAU/Constitutive_Act_en.htm (visited on 9 April 2008) (hereinafter, AU Act or the Act).
36 V. 0. Nmehielle, 'The African Union and African Renaissance: A New Era for Human Rights Protection in
Africa', (2003) 7 Singapore Journal Of/nternational & Comparative Law, 412-441, at 433.
37 Art. 3(h) of the AU Act.
38 Para.  1  0 f the preamble and Artis.  3(a), (k); 4(c);  17(1) of AU Act.
39 Art. 4(b) of the Act. See also N. J. Udombana, 'The Institutional Structure', at 76.
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development, and the attainment and maintenance of peace and security  ... the AU Treaty reinforces the
economic, social, and cultural rights as well as the right to development in the Banjul Charter'.40

Until the transition into the twenty-first century, it appears that the OAU applied the concept
of 'indigenous people(s)' to all pre-colonial inhabitants of Africa. Most revealing is the
Resolution on the Sahara under Spanish Domination where the organization requested:

'bordering States directly concerned to continue their consultations  and to concert and intensi fy their
action to implement Resolution No. 2983 (XXVII) of the United Nations General Assembly and
especially the provisions concerning the speedy holding of a referendum with a view to enabling the

indigenous people to freely express their will, in accordance with the principles of the UN Charter,
under the responsibility and with the guarantees ofthe international organizations'.41

Moreover, 0AU and AU official documents suggest that regional political institutions more
comfortably use 'minorities'  than '

indigenous peoples' within the contemporary international
legal meaning of these concepts.42 An explicit reference to the need for recognition and
protection of the diverse identities within states is found in the Declaration on a Code of
Conduct for inter-African Relations. In this Declaration, African Heads of State and43

Government: 'reaffirm [our] deep conviction that friendly relations among [our] peoples as
well as peace, justice, stability and democracy, call for the protection of ethnic, cultural,
linguistic and religious identity of all [our] people including national minorities and the
creation of conditions conducive to the promotion of this identity':

Thus, besides the relevant work of the autonomous African Commission on Human and
Peoples' Rights (to be examined below), OAU instruments, decisions and resolutions have
generally avoided referring to specific groups of indigenous peoples in Africa. The AU will
start using the concept - as applicable to Africa - in relation to the process of the adoption of
the United Nations' Declaration on the Rights of Indigenous Peoples.

40 Udombang 'Can the Leopard Change', at 1188-1189.
4I OAU, Resolution on the Sahara under Spanish Domination, Council of Ministers, 21" Ord. Sess., Addis
Ababa/Ethiopia,   17-24  May 1973, CM/Res.301   (XXi),   para. 5; emphasis added. The concept 'indigenous'
further appears in two OAU, Resolution[s] on the Palestinian Question. in a Resolution adopted in the Council
of Ministers, 42'd Ord. Sess., Addis Ababa/Ethiopia, 10-17 July 1985, CM/Res. 1000 (XLli), para. 4, the
organization: 'Strongly condemns the expansionist policies pursued by Israel and aimed at imposing a fait
accompli  in the occupied territories and Further Condemns the Israeli policy of expansionism, establishment of
settlements, expropriation of lands and the forced emigration of the indigenous population as well as the
massive or individual extermination of people all aimed  at modi fying the demographical characteristics of the
territory'.. A similar language is used in a Resolution passed two years later on the same issue (45th Ord. Sess.,
Addis Ababa/Ethiopia, 23-28 February 1987, CM/Res. 1086 (XLV), para. 2(c)).
42 See several references to 'minority' in Special Summit of African Union on HIV/Aids, Tuberculosis and
Malaria (ATM): Socio-Cultural Determinants and Impact, Abuja/Nigeria, 2-4 May 2006, SP/PRC/ATM/3 (I)
See also AU, Solemn Declaration an a Common African Defence and Security Policy, AHSG, 2nd Extraord.
Sess., Sirte/ Libya, 28 February 2004, identifying, among the common security threats triggering intra-state
conflicts/tensions, the 'absence of the promotion and protection of human and peoples' rights, individual and
collective freedoms, equality of opportunity  for all, including women, children and ethnic minorities';  AU,  The
Common African Position on the Proposed Reform ofthe United Nations: 'The Ezulwini Consensus', Executive
Council. 7* Extraord. Sess., Addis Ababa/Ethiopia, 7- 8 March 2005. Ext/EX.CL/2 (VII), para. A(ii);
recommended UN and Member States to 'give particular consideration to all the other recommendations,
especially recommendation 14 regarding development of frameworks for minority rights  ...'.
43 Declaration on A Code of Conduct for Inter-African Relations,  AHSG, 30* Ord. Sess., Tunis/Tunisia,  13-15
June 1994, AHG/Decl.2 (XXX).
44 Ibid.. para. 4.
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5.2.2. Progressive Accommodation of Cultural Diversity by Regional
Bodies                                                     •

As pointed out above, official documents of African political bodies rarely make express
references to the need for protection of 'indigenous peoples'. One such rare reference is
found in the Abuja Declaration where participant Heads of State and Government in the first
Africa-South America Summit 'reaffirm[ed] the importance of protecting indigenous
peoples' rights as accepted ... within the UN System and other relevant regional
organizations'.45 The various aspects of indigenous rights protection might, however, find
their expression in a number of other new and relatively old instruments adopted within the
framework ofthe OAU/AU.

5.2.2.1. The Cultural Charter for Africa

Despite its anti-colonial overtones likely to suggest that the instrument has little
46contemporaneous relevance,    the 1976 Cultural Charter for Africa (Cultural Charter)

addresses, arguably and in general terms, a considerable number of the recurrent cultural
dimensions underpinning indigenous claims. The different forms or, levels of cultural
identification of a 'people' - regional, national or local - are acknowledged.47 The instrument
lists, among other objectives, an undertaking to assert 'the dignity of the African and of the
popular foundations    of his culture'.48 State parties recognize    the    need    to    take    into
consideration national identities, 'cultural diversity being a factor making for balance within
the nation and a source of mutual enrichment for various communities'.49 Furthermore, the
Cultural Charter celebrates cultural diversity as an 'expression of the same identity; a factor
of unity and an effective weapon for genuine liberty, effective responsibility and full
sovereignty o f the people'.50 The Cultural Charter was a reflection of philosophical debates  in
the  1970s and 1980s over perceived 'African communitarian values' put forward to justify
some form of continental 'relativistic' conceptualizations of human rights.m The signatories

45 Abuja Declaration, First Africa-South America Summit, 26-30 November 2006, Abuja/Nigeria,
ASA/Summit/doc.01(I),
http://www.iss.co.zaid)marnie/administration/file_manager/file_links/afrisoutdecl.pdf?link_id=21&slink_id=389
1&link_type=12&stink_type=13&tmpl_id=3 (visited on 15 May 2008), para.  15. Even in this document,
participant leaders from African countries do not expressly acknowledge having indigenous groups in their
countries. Another quick reference to 'indigenous peoples' can be found in AU, Universal Access to

Comprehensive Sexual and Reproductive Health Services in Africa:  Macro-Economics of Sexual and
Reproductive Health (SRH), Special Session of the African Union Conference of Ministers of Health,

yaputo/Mozambique,
18-22 September 2006, Sp/EXP/CAMH/3c(I), para. 89.

OAU, Cultural Charter for Africa, adopted  in Port Louis/Mauritius,  5  July 1976, entered into force  on  19
September  1990,  AU  Doc.  0014.  As of October  2007, the Cultural Charter was ratified  by  34  of the  53  AU
Member States (the last ratification in date being by Gabon on 20 August 2007); see also OAU, Resolution
Relating  to  the Cultural Charter for Africa,  AHSG,   13*  Ord.  Sess., Port Louis/Maur'itius,  2   -  6  July   1976,

AHG/Res. 82 (XIII).
47 Reference is made to 'African Culture' (Art. 6(2)(a) for instance); to 'African cultures', (Art. 30); to 'National
and African Cultural and Social realities' (Art. 6(1)(c)); and to 'cultural diversity and national identity' (Arts. 3-
5).
48 Art. 1(c) ofthe Cultural Charter.
49 Art· 3 of the Cultural Charter.
50 Art. 4 of the Cultural Charter. Art. 5 adds that 'assertion of national identity must not be at the cost of
impoverishing or subjecting various cultures within the State'.
5I For a relevant discussion thereon, see, e.g., M. Mutua, 'The Banjul Charter and the African Cultural
Fingerprint: An Evaluation of the Language of Duties', (1994-1995) 33  Fa. J.  Int 7 L., 339-380;  E. A. El-Obaid
and K. A. Atua, 'Human Rights in Africa: A New Perspective on Linking the Past to the Present'. (1996) 41
Mdill Law Journal/Revue de Droit de AfcGill, 819-854.
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to the Cultural Charter recognize that 'the driving force of Africa is based more on
development of the collective personality than on individual advancement and profit,  and that
culture cannot be considered  as  the  privilege  of an elite'.52 The preamble proclaims that  'any
people has the inalienable right to organize its cultural life in full harmony with its political,
economic, social, philosophical and spiritual ideas and that the 'affirmation of cultural,53

identity denotes a concern common   to all peoples of Africa'.54 State parties undertook  to
establish 'appropriate institutions for the development, preservation and dissemination of
culture':5 On 248 January 2006, the AU adopted the Charter for African Cultural
Renaissance to replace the Cultural Charter for Africa.S6 Despite tempering the anti-colonial
stance of the Cultural Charter for Africa, provisions ofthis instrument bears many similarities
with its predecessor.

The Cultural Charter remains relatively unknown and rarely referred  to in analyses of African
human rights instruments. Despite the fact that it does not provide for monitoring or
enforcement mechanisms, the instrument is far from being entirely obsolete.57 Provisions on
sources of law or interpretative techniques for the African Commission and the Court of
Justice and Human Rights allow for sufficient flexibility whereby provisions of the African
Cultural Charter might somehow be of relevance in the work of these two institutions.S8 The
principles enunciated in the Cultural Charter are also detailed in the Declaration of the Heads
of State and Government  of the Organization of African Unity  on the Cultural Aspects  in  the
Lagos Plan of Action.59 African Heads of State and Government unequivocally underscored
the importance of recognition of cultural diversity by making linkages between economic
development and imperatives of protecting diverse identities.60 They proclaimed that
'development should ... take its root from . people's culture and be consistent with their
values so as to emancipate them from all forms of economic, social, political and cultural
dependence'.61 The Lagos plan of action, echoing a declaration passed one year earlier in

52 Art. 7 ofthe Cultural Charter.
53 Para.  8 of the preamble of the Cultural Charter.
54 Para. 14 ofthe preamble ofthe Cultural charter.
55 Art. 6(2)(c) of the Cultural Charter (the provision relates to 'basic principles governing a National Cultural
Policy').
56 Charter for African Cultural Renaissance, adopted by the Sixth Ordinary Session ofthe Assembly, held in
Khartoum, Sudan, 24 January 2006, AU Doc 0034. As of October 2009, the instrument was not yet ratified by
any African state.
57 It is listed among AU new and inherited instruments (see http://www.africa-
union.org/root/au/Documents/Treaties/treaties.htm (visited on 21 May 2008) and was ratified, as earlier
mentioned, by Gabon in 2007.
58 See for instance Art. 60 of the ACHPR providing that: '[T]he Commission shall draw inspiration from
international  law on human and peoples' rights, particularly from the provisions of various African instruments
on human and peoples' rights, the Charter of the United Nations, the Charter of the Organization of African
Unity, the Universal Declaration of Human Rights, other instruments adopted by the United Nations and by
African countries  in the field of human and peoples' rights as  well as from the provisions of various instruments
adopted within the Specialized Agencies of the United Nations of which the parties to the present Charter are
members'.
For a relevant discussion on the meaning of these provisions, see S. Gumedze, 'Bringing Communications
before the African Commission on Human and Peoples Rights;  (2003) 3 .,Uk  Hum.  Rts. L.J., 118-148, at  124 et
seq.; U. Essien, 'The African Commission on Human and Peoples' Rights: Eleven Years After; (2000) 6 Buf
Hum. Rts. L. Rev., 93-111, at 110.
59 OAU, Declaration of the Heads of State and Government of the Organization of African Unity on the Cultural
Aspects  in the Lagos  Plan of Action,  AHSG,  21'  Ord. Sess., Addis Ababa/Ethiopia,  18  -  20 July  1985,  OAU
DOC.  AHG/Decl.2(XXI). See also OAU, Resolution on the Lagos  Plan of Action and the Final  Act of Lagos,
AHSG, 19th Ord. Sess., Addis Ababa/Ethiopia, 6 - 12 June 1983, AHG/Res. 115 (XIX)
60 OAU DOC. AHG/Decl.2(XXI), para. 2.
m ibid., para. 2(b).
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Monrovia,62 embodies a commitment by African leaders to 'ensure that [our] development
policies reflect adequately [our] socio-cultural values in order to reinforce [our] cultural
identity'.63

5.2.2.2. The African Convention on the Conservation of Nature and Natural
Resources

The African Convention on the Conservation of Nature and Natural Resources64 also touches
upon some substantive aspects of indigenous claims. State parties undertake to ensure that  'in
the formulation of all development plans, full consideration is given to ecological, as well as
to economic, cultural and social factors'.65 The first two, among others, listed objectives  for
protection, conservation and management of nature are: 1) 'to maintain the harmonious
interaction of nature and culture through the protection of landscape and/or seascape and the
continuation of traditional land uses, building practices and social and cultural
manifestations'. and, 2) 'to support lifestyles and economic activities which are in harmony
with nature and the preservation of the social and cultural fabric of the communities
concerned'.66 The Convention contains a provision on 'traditional rights of local communities
and indigenous knowledge',67 without specifying the linkages between indigenous knowledge
and indigenous peoples. As discussed earlier, it is hard to argue in the African context that the
term 'indigenous knowledge' refers to the traditionally held knowledge of the sole groups
enlisted in the global indigenous rights movement.68

5.2.2.3.    The New Partnership for Africa's Development (NEPAD) and related
processes

The Framework Document of the New Partnership for Africa's Development (NEPAD)
describes the initiative as 'a pledge by African leaders, based on a common vision and a firm
and shared conviction, that they have a pressing duty to eradicate poverty and to place their
countries, both individually and collectively, on a path of sustainable economic growth and

62 OAU, Monrovia Declaration of Commitment of the Heads of State and Government, of the Organization of
African Unity on Guidelines and Measures for National and Collective Self-Reliance in Social and Economic
Development for the Establishment of a New International Economic Order, AHSG, 168 Ord. Sess.,
Monrovia/Liberia,  17-20 July 1979, AHG/ST. 3  (XVI) Rev.  1.
63 OAU, Lagos Plan of Action  for the Economic Development of Africa 1980-2000, AHSG, 24 Extraord.  Sess.,
Lagos/Nigeria, 28-29 April 1980, http://www.uneca.org/itca/ariportal/docs/lagos_plan.PDF (visited on 23 May
2008),para. 3.

64 AU, African Convention on The Conservation of Nature and Natural Resources (Conservation and Natural
Resources Convention), adopted in Maputo/Mozambique,  11 July 2003; AU Doc. 0029. The guiding principles
enshrined in Art.  III of the Conservation and Natural Resources Convention are:  1) the right of all peoples to a
satisfactory environment favourable to their development; 2) the duty of States, individually and collectively to
ensure the enjoyment of the right to development; 3) the duty of States to ensure that developmental and
environmental needs are met in a sustainable, fair and equitable manner. The 2003 Maputo Convention revised
OAU's African Convention  on the Conservation of Nature and Natural Resources, adopted in Aigiers/Algeria,
on 15 September 1968, and entered into force on 16 June 1969, OAU Doc. CAB/LEG/24.1. Murray, Human
Rights in A#ica, at 259, notes that the revision introduced a human rights perspective in the new Convention.
65 Art. XIV(1)(b) of the Conservation and Natural Resources Convention.
66 See Annex 2 (on conservation areas) of the Conservation and Natural Resources Convention under the title:
'Protected Landscape/Seascape: protected area managed mainly for landscape/seascape conservation and
recreation'. Art. VI(4) provides that 'Parties shall develop and implement land tenure policies able to facilitate
the above measures, inter alia by taking into account the rights of local communities'. See also on this, F.
Viljoen, International Human Rights Law in /184ca (Oxford University Press, 2007), at 285.
67 Art. XVIl of the Conservation and Natural Resources Convention.
68

See Chapter 4.3.1.

149



development, and, at the same time, to participate actively in the world economy and body
politic'.69 The initiative came into being as part of a parallel project from some African
leaders to the process of transformation of the OAU into the AU as initiated mainly by
Libya's leader Gaddafi. m On that ground, a number of critics have underscored the flaws
attached to the inception of the initiative, including its very roots as a contemporaneous but
'separate initiative from the creation of the AU so as to avoid the "lowest common
denominator" effect of a continent-wide body and to escape the Libyan agenda within the
creation of the AU'.7' The initiative has further been described as an 'amalgamation of

„, 72different plans for an "African renaissance , which was created 'to provide a framework
within which AU members would work with the major aid donors to link peace and

securit with socioeconomic development via the promotion of "good" domestic governance'.
Others have criticised the framework for being a 'top-down programme that was formulated
with little consultation of civil society, the representatives of organs, such as parliaments, and
the African peoples in general'.74 Among other criticisms levelled at the very idea of
renaissance of the continent under such initiative as NEPAD is the issue of multiplicity of
standards. Such standards are developed in an uncoordinated manner, as there is a lack of, or
limited, institutional collaboration between various regional bodies. 75

In an article that appears partly to make little difference between mere semantics and
substance - Manby identifies five themes he deems to be part of the 'missing agenda' within
the NEPAD framework: 1) a right-based framework for the NEPAD development project; 2)
a campaign against impunity, both for atrocities of war, and also for more general abuses of
power; 3) a demand for action from wealthy nations on the contribution made by Western
companies, consumers, banks, and arms suppliers to conflicts in Africa; 4) a framework for
mobilization in response to the HIV/AIDS epidemic; and, 5) an effort to deal with the
difficult questions of identity and citizenship that are at the heart of so many of Africa's
wars.76   More than others, the latter point   on ' identity and citizenship' bears particular
relevance for the present discussion. Grounding on these and various other criticisms of the
process, it has been argued that in order to succeed, NEPAD should address the 'complexity
of the historical, domestic, international, and other factors that are central to appreciating
A frica's economic predicament'.77

69 NEPAD, Framework Document, para. 1.
70

Nmehielle, 'The African Union and African Renaissance', at 428-430, gives an account of the processes
through which the Millennium Partnership for the Africa Recovery Programme Plan (MAP) articulated by
President Mbeki (South Africa), President Obasanjo (Nigeria) and President Bouteflika (Algeria) and the
OMEGA Plan for Africa by President Wade (Senegal) were endorsed by African leaders in 2001; merged under
the name of'New African Initiative', (NIA) before taking the  name of NEPAD. Egypt was also one of the five
states involved  in the setting up of NEPAD (see E. Baimu, 'Human Rights in NEPAD and Its Implications for
the African Human Rights System', (2002) 2 Ayi. Hum. Rts. L.J., 301-319, at 304)."B.  Manby, 'The African Union, NEPAD, and Human Rights: The Missing Agenda', (2004) 26 Human Rights
Quarterly. 983-1027, at 988. For other relevant discussion on NEPAD, see J. Gathii, 'A Critical Appraisal ofthe
NEPAD Agenda in Light of Africa's Place in the World Trade Regime in an Era of Market Centered
Development', (2003) 13 Transnat'i  L  &  Contemp.  Probs., 179- 210.
72 Manby, 'The African Union', at 988.
73

J. Busumtwi-Sam, 'Architects of Peace - The African Union and NEPAD', (2006) 7 Geo. J. Int'I Alf·, 71-82,
at 71
74 Baimu, 'Human Rights in NEPAD', at 308.
75 Murray, Human Rights in A#ica, at 264-266.
76 Manby, 'The African Union', at 1001-1023.
77 Gathii, 'A Critical Appraisal', at  183.
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Despite conceptual and institutional flaws attached to the creation of NEPAD, the initiation
and ownership of this process by African leaders has been lauded as revolutionary in many
regards.78 NEPAD's Framework Document embodies a formal undertaking by African
leaders to work towards the betterment of their continent and peoples. Acknowledgment that
'peace, security, democracy, good governance, human rights and sound economic
management are conditions for sustainable development might sound just like usual,79

rhetorical proclamations and yet, they represent a positive step towards an understanding of
the needed holistic approach to challenges faced by the continent. Contrary to the criticism by

80Manby,  some have praised NEPAD for introducing a 'human rights-based approach to
development'.81 Participating leaders promised to take 'joint responsibility' in 'promoting
and protecting democracy and human rights... by developing clear standards    of
accountability, transparency and participatory governance at the national and sub-national
levels'.82 They pledged to be guided by principles of 'democracy, transparenct,
accountability, integrity, respect for human rights and promotion of the rule of law'.
However, bfyond general references to the 'process of reconstructing the identity and self-
confidence"8  of the 'peoples of Africa',85 the NEPAD Framework Document does not pay
particular attention to rights of minorities and indigenous peoples. Even the importance of

86culture is invoked mainly in relation to protection of'indigenous knowledge'.

The African Peer Review Mechanism (APRM) represents a commitment by some
participating states to translate their pledges under NEPAD into practice:7 The mechanism is
described as an 'African self-monitoring mechanism'88 aimed at ensuring that 'policies and
practices of participating states conform to the agreed political, economic and corporate
governance values, codes and standards contained in the Declaration on Democracy,
Political, Economic and Corporate Governance' (Declaration on Democracy).89 Integral part
of the NEPAD process, the APRM focuses on four 'thematic areas' namely: 1) democracy
and good political governance; 2) economic governance and management: 3) corporate
governance; and 4) socio-economic development. 90 Despite the fact that the basic documents
of the NEPAD process do not specifically provide for minority and indigenous rights
protection, the APRM has touched upon these issues (even tough not very extensively) in
reviewing country performances with regards to these themes. Illustratively, in a 2006

78
See, among others, Murray, Human Righb in A ·ica. at 235 et seq.; Udombana, 'The Unfinished Business', at

71 et seq.; Baimu, 'Human Rights in NEPAD', 301-319.
7y NEPAD, Framework Document, para. 71. See also Manby, 'The African Union', at 989.
80 Manby, 'The African Union', at 1001-1005.
81 For an elaborate analysis of the innovations introduced by NEPAD and related processes see Murray, Human
Rights in ARica. at 237 et seq.
82 NEPAD, Framework Document, para. 49. See also comments thereon in Baimu, 'Human Rights in NEPAD'.
at 305 et seq.
83 NEPAD, Framework  Document, para. 80. Baimu, 'Human Rights in NEPAD', at 306.
84 Ibid., para.  178.
85 There are several, unspecified references to peoples of A frica as in paragraphs 14,50-58 (under the heading:
'appeal to the Peoples of Africa'), and  178.
86 NEPAD, Framework Document, paras. 140-141.
87 77:e Afhcan Peer Review Mechanism (APRM), 16 September 2003, http://www.nepad.org/aprm/ (visited on
20 June 2008), para. 2.
88 APRM, para   1.
89

Ibid., para. 2. For an analysis of the APM, see J. Akokpari, 'Policing and Preventing Human Rights Abuses in
Africa: The OAU, the AU and the NEPAD Peer Review', (2004) 32 /nty./. Legal /nfo., 461-473.
m For more on APRM, see http://www.nepad.org/aprm/ (visited on 26 May 2008). As of June 2009,
participating states were: Algeria, Angola, Benin, Burkina Faso, Cameroon, Republic of Congo, Egypt,
Ethiopia, Gabon, Ghang Kenya, Lesotho, Malawi, Mali, Mauritius, Mozambique, Nigeria, Rwanda, Senegal,
Sierra Leone, South Africa, Tanzania and Uganda.
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country review report on Kenya, the APRM's Country Review Mission (CRM): 'confirmed
the existence of tribal minorities and groups that seemed to qualify as indigenous tribes who
retain their cultural identity, such as pastoralists, hunters and gatherers. Stakeholders and
representatives of certain groups  used the terms "vulnerable",  "marginalized-, and "minority"
interchangeably, describing their plight in an often confusing and misleading manner'. 91

The review went on to deplore the lack of 'affirmative action policy that would define and
prescribe remedial measures for minorities, disadvantaged, vulnerable or marginalized
groups'.92 As a way of overcoming the threat of political polarization and mobilization along
ethnic lines, the report included a recommendation that a 'conscious effort must be made to
draw all groups into the mainstream on an inclusive basis, as opposed to mere short term or
goodwill gestures of tolerance'.91  In an earlier country review report on Rwanda, the Panel  of
Eminent Persons stated that 'the vulnerable groups in Rwanda are the Batwa, genocide
orphans, street children, widows and refugees from neighbouring states'.94 Accordingly, the
report advised the Rwandan authorities  to ' initiate in-depth dialogue  with the Batwa  on  the
state of their welfare'.95 Commenting on this recommendation, Rwanda denied that it was
pursuing a policy of assimilation. It acknowledging the fact that the 'Batwa community
continues to have a disproportionate number of vulnerable members, and seem not to benefit
sufficiently from the ongoing social economic integration of all Rwandans':6 Nonetheless,
the country argued that their 'integration into the Rwandan social economic mainstream
continues to be a voluntary but inevitable process necessitated by changing times and must be
encouraged'.97

A Country Review Report on Algeria commended the steps taken in constitutionally
recognizing Tamazight as a national language and through the establishment of the High

98Commission for the Amazighitd. The report noted the shortcomings in terms of
implementation of the adopted policies and laws recognizing linguistic and cultural
distinctiveness of the Amazigh people.0 On that ground, it formulated recommendations for
Algerian authorities to provide 'the High Commission on Amazighitd with the economic and
financial resources necessary to build a plural nation and provide for increased participation,
representation and involvement of all in the elaboration, formulation, execution and
monitoring of local and national policies'.

100

Other normative developments in the African region include the Solemn Declaration of the
Conference on Security, Stability, Development and Cooperation in Africa (CSSDCA
Solemn Declaration). CSSDCA Solemn Declaration proclaims that 'stability requires that101

9' APRM, Countg Review Report Ofthe Republic OfKenya (May 2006), http://www.nepad.org/aprm/ (under the
heading: 'Disadvantaged, Marginalized and Vulnerable Groups') (visited on 7 July 2008), at 112.
92 Ibid.

93 Ibid., at 241.
w APRM, Country Review Report of the Republic of Rwanda (November 2005),
http://www.nepad.org/2005/files/aprm/FINAL_RWANDA_REPORT_SEPT_22_2006.pdf (visited on 7 July
2008),  at  1 5.
95 Ibid.
96 Ibid., at 144 (appendix 1 ).
97 Ibid.
98 APRM,   Country   Review   Repon   of  the   People's   Democratic   Republic   of  Algeria   (September   2001),
http://www.nepad.org/aprm/ (visited on 7 July 2008), paras. 147-148.
99 Ibid.

100 Ibid.,para. 157.2.
101 OAU. Solemn Declaration on the Conference on Security, Stability Development and Co-operation in Africa
(CSSDCA or CSSDCA Solemn Declaration), AHSG, 368 Ord. Sess.. Lome/Togo, 10-12 July, 2000,
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all States be guided by strict adherence to the rule of law, good governance, peoples
participation in public affairs, respect for human rights and fundamental freedoms, the
establishment of political organizations devoid of sectarian, religious, ethnic, regional and
racial extremism'.102 African states further agree to '[ romote and encourage cohesion,
national solidarity and identity within African societies'. Adopted under the framework of
the OAU, the CSSDCA translates a commitment by African countries to 'give effect and
expression, by all appropriate ways and means to the duty of ensuring security and stability
arising from the generally recognized principles and rules of international law and those
obligations arising from treaties or other agreements, in accordance with internationally
accepted norms'. 104

To achieve the stated goals in matters of security, stability, development and cooperation
'calabashes',105 the Memorandum of Understanding on Security, Stability, Development and
Cooperation in Africa  (MOU - SSDCA)  sets  up a calendar  of  implementation.'06   Many
implementation steps are to be undertaken nationally, including through a state reporting
system. In monitoring state performance, the 'Coordinating Unit of the CSSDCA in the107

OAU/AU shall coordinate closely with the national and regional focal points':08 Like in
other documents, general references are made in the CSSDCA Solemn Declaration and MOU
to 'all African peoples' (or similar formulas) as the beneficiaries of the positive undertakings
therein. However, one should note that this important document does not specifically109

provide for minority or indigenous rights protection, despite being inspired by Europe's
Organization for Security and Co-operation in Europe (OSCE). Insistence on national110

cohesion and solidarity and avoidance of sectarian politics, translates, arguably, a
commitment to shift the balance towards nation-building imperatives with a correlated
downplaying of acknowledged diverse identities within A frican countries.

AHG/Decl.4 (XXXVI). For a historical overview ofthe inception of the CSSDCA in the early 199Os, and on the
importance ofthe document, see Murray, Human Rights in Ahca, at 28-30.
!02 CSSDCA Solemn Declaration, para.  11.  See also Manby, 'The African Union', at 1022-1023. Furthermore,
OAU, Memorandum of Understanding on Security, Stability, Development and Cooperation in A frica
(CSSDCA- MOU or CSSDCA Memorandum ofUnderstanding), adopted by the First Standing Heads of State
and Government CSSDCA, 8-9 July 2002 Durban/South Africa, http://www.africa-
union.org/Special_Programs/CSSDCA/cssdca-memorandumofunderstanding.pdf (visited on 30 June 2008).  In
key performance indicator 23, the document emphasizes the need for 'enabling legislations on the formation and
operation of political parties to ensure that such parties  are not formed and operated on the basis of ethnic,
religious, sectarian, regional or racial extremism and establish a threshold of voter support as criteria for public
funding, without compromising freedom of association and the principle of multi-party democracy'.
103 CSSDCA Solemn Declaration, calabash h) on stability.
104 CSSDCA Memorandum of Understanding, para. 8.
105 This  is the terminology used to re fer to the various sections o f the instrument.
106

See, for instance, the whole section III of the CSSDCA - MOU on 'Key performance indicators' where
specific deadlines are given for actions to be taken on security, stability, development and cooperation.
167 See sec. V ofthe CSSDCA - MOU.
108 Ibid., para. 6.
109 As in paragraph  10 on security; where it is affirmed that 'Africa's security and that of its Member States are
inseparably linked with the security of all African peoples'. As part of the plan of action (para. 14(f) on
development), states agreed to design 'programmes for poverty eradication and the improvement of the living
standards of African peoples'
110

Manby, 'The African Union', at  1023.
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5.2.2.4. African Charter on the Rights and Welfare of the Child

The African Charter on the Rights and Welfare of the Child insists on cultural dimensions in
protecting rights of children in Africa. Among other motivations for adoption of a regional

111

Charter on the subject-matter by state parties was the need to take into consideration 'the
virtues of their cultural heritage, historical background and the values of the African
civilization which should inspire and characterize their reflection on the concept of the rights
and welfare ofthe child'. 112

In addition to the usual non-discrimination provision, on grounds of 'race, ethnic group,
colour, sex, language, religion, political or other opinion, national and social origin, fortune,
birth or other status',113 state parties pledge to discourage any 'custom, tradition, cultural or
religious practice that is inconsistent with the rights, duties and obligations contained in the ...
Charter'. In  granting a right to education, Article  11  provides that education should bef14

directed at, among others, 'the preparation of the child for responsible life in a free society, in
the spirit of understanding tolerance, dialogue, mutual respect and friendship among all
peoples, ethnic, tribal and religious groups'. Considerations over alternative family care for
children separated from their parents shall  pay due regard to the 'desirability of continuity  in
a child's upbringing and to the child's ethnic, religious or linguistic background'.116 One of
the singularities of the African regional human rights system  is the correlation between rights
and duties. Accordingly, the drafters of the ACRWC entrusted the African child - subject to
his age and ability - with the responsibility to 'preserve and strengthen African cultural values
in his relations with other members of the society, in the spirit of tolerance, dialogue and

, 117consultation and to contribute to the moral well-being of society . These and other
ACRWC provisions are to be interpreted by the African Committee of Experts on the Rights

119and Welfare of the Child!18 and by the (future) African Court of Justice and Human Rights.
Potentially, interpretations might cover several cultural and other aspects of indigenous
rights

5.2.2.5. African Charter on Democracy, Elections and Governance

The African Charter on Democracy, Elections and Governance is, so far, the binding120

regional instrument with far-reaching provisions referring to the need to protect ethnic
minorities. Aimed at, among others, promoting 'adherence, by each State Party, to the

121

" '  See OAU, African Charter on the Rights and WeI fare of the Child (ACRWC), OAU Doc. CAB/LEG/24.9/49
(1990), entered into force on 29 November 1999.
112 Para. 7 of the preamble of the ACRWC.
"  Art. 3 ofthe ACRWC.
"4 Art. 1(3) of the ACRWC. This provision is elaborated in Art. 21 of the ACRWC.
1 I 5 Art.  11(2)(d) of the ACRWC.  Art. 12 recognizes the right of the child to participate in cultural and artistic
life.

116 Art. 25 of the ACRWC.
"i Art. 31 of the ACRWC.
118 For provisions on the monitoring mechanism, see Arts. 32-45 of the ACRWC.
m Arts.  28(c),  30 and 34,  of the Statute of the African Court of Justice and Human Rights. The statute  is part of
the Protocol  on the Statute of the African Court of Justice and Human Rights, adopted on  1  July 2008,  Eleventh
Ord. Sess. AHSG, AU Doc 0035. As of July 2009, the treaty had not yet entered into force, having only
fgthered one (Libya) of the required fifteen instruments of ratification (Art. 9( i) of the Protocol).

AU, African Charter on Democracy, Elections and Governance (Charter on Democracy), adopted by the 8'h
Ord. Sess., AHSG, Addis Ababa/Ethiopia, 30 January 2007, AU Doc. 0033.
121 For a short history of the process of the adoption of the Charter on Democracy,  see T. Alemu, 'The African
Charter on Democracy, Elections and Governance: A Normative Framework for Analysing Electoral
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universal values and principles of democracy and respect for human rights',122 the instrument
provides that:

1. State Parties shall eliminate all forms of discrimination, especially those based on political opinion,
gender, ethnic, religious and racial grounds as well as any other form of intolerance;

2. State Parties shall adopt legislative and administrative measures to guarantee the rights of women,
ethnic minorities, migrants, people with disabilities, refugees and displaced persons and other
marginalized and vulnerable social groups;

3. State Parties shall respect ethnic, cultural and religious diversity, which contributes to strengthening
democracy and citizen participation.

123

It is interesting to note that non-discrimination and the need for protection of cultural
diversity and rights of vulnerable groups appear in the same provision. This shows the
importance of a certain balance between these two, at times conflicting, principles. State
Parties are to take appropriate - promotional, legislative, executive and administrative -
measures to implement the Charter in the national legal and political landscapes. 124 The
African Union's Commission (AU Commission) is further tasked with some supervisory role
of coordinating the implementation of commitments codified in the Charter. 125

The adoption of the Charter was preceded by the Declaration on Democracy, Political,
Economic and Corporate Governance (Declaration on Democracy).126 The Declaration on
Democracy reiterates the various decisions and commitments taken by African leaders
'aimed at ensuring stability, peace and security, promoting closer economic integration,
ending unconstitutional changes of

 overnment,
supporting human rights and upholding  the

rule of law and good governance'.      On the issue of addressing specific problems faced by
minorities and other vulnerable groups, the Declaration on Democracy states that:

Democracy in Africa' (Master thesis, University of Pretoria, October 2007),
http://etd.uwc.ac.za/usrfiles/modules/etd/docs/etd_gen8Srv25Nme4_3794_1210842360.pdf (visited on 9 July
2008), at 22-23.
122 Art. 2(1) of the Charter on Democracy.
123 See Art. 8 of the Charter on Democracy. Furthermore, Art. 43 reads:

1. State Parties shall endeavour to provide free and compulsory basic education to all, especially girls,
rural inhabitants, minorities, people with disabilities and other marginalized social groups;

2.      In addition, State Parties shall ensure the literacy of citizens above compulsory school age, particularly
women, rural inhabitants, minorities, people with disabilities, and other marginalized social groups.

124 Arts. 44-45 of the Charter on Democracy. See also Alemu, 'The African Charter on Democracy', at 32-34.
125 Ibid.
126 OAU, Declaration on Democracy, Political, Economic and Corporate Governance (Declaration on
Democracy), AHSG, 38* Ord. Sess.. Durban/South Africa, 8 July 2002, AHG/235 (XXXVIII) Annex I.
127

OAU,  Declaration on Democracy, para. 3. The listing in this paragraph refers to:  a) the Lagos Plan of Action,
and the Final Act of Lagos (1980); b) the African (Banjul) Charter on Human and Peoples' Rights (1981); c) the
African Charter for Popular Participation in Development (1990); d) the Declaration on the Political and Socio-
Economic Situation in Africa and the Fundamental Changes Taking Place in the World (1990); and e) the
African Charter on the Rights and Welfare of the Child (1990); 0 the Abuja Treaty establishing the African
Economic Community (1991); g) the 1993 Cairo Declaration Establishing the Mechanism for Conflict
Prevention, Management and Resolution; h) the Protocol on the Establishment of an African Court on Human
and Peoples' Rights (1998); i) the 1999 Grand Bay (Mauritius) Declaration and Plan of Action for the
Promotion and Protection of Human Rights; j) the Framework for an OAU Response to Unconstitutional
Changes of Government (adopted at the 2000 OAU Summit in Lome, Togo, and based on the earlier decision of
the 1999 Algiers OAU Summit); k) the Conference on Security, Stability, Development and Cooperation
(CSSDCA - Solemn Declaration (2000); and I) the Constitutive Act of the African Union (2000).
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'In the light of Africa's recent history, respect for human rights  has to be accorded an importance and
urgency all  of its own.  One of the tests by which the quality of a democracy is judged  is the protection
it provides for each individual citizen and for the vulnerable and disadvantaged groups. Ethnic
minorities, women and children have borne the brunt of the conflicts raging on the continent today.
[We] undertake to do more to advance the cause of human rights in Africa generally and specifically,
to end the moral shame exemplified by the plight of women, children, the disabled and ethnic
minorities in conflict situations in Africa'.128

It is worth noting that within these processes and instruments, even the limited references to
minorities, vulnerable, disadvantaged or, marginalized (social) groups are made without
further indication as to how these concepts relate to the evolving international norms and
processes relating to minority and indigenous rights.

5.2.2.6. African Model Law for the Protection of the Rights of Local Communities,
Farmers and Breeders, and for the Regulation of Access to Biological
Resources;

The African Model Law for the Protection ofthe Rights of Local Communities, Farmers and
Breeders, and for the Regulation of Access to Biological Resources (African Model  Law)

129

is, arguably,  the most far reaching legal text expressly recognizing the existence of a distinct
category of indigenous peoples in Africa. Initially sponsored by Ethiopia,130 it was adopted
by OAU's Council of Ministers in Ouagadougou in 1998,131 before being endorsed by OAU
Assembly in Lusaka in 2001. The Model Law aims at among others, fostering the132

implementation of 'the relevant provisions of the Convention on Biological Diversity, in
particular Article   15 on access to genetic resources, and Article  8(j)  on the preservation  and
maintenance of knowledge, innovations and practices of indigenous and local
communities:133 A number of provisions make express reference to rights of local and
indigenous communities. 134 The law defines 'community rights' as the rights 'held by local
communities over their biological resources or parts or derivatives thereof, and over their
practices, innovations, knowledge and technologies'.135 ,Community knowledge' or
'indigenous knowledge' is described as the 'accumulated knowledge that is vital for
conservation and sustainable use of biological resources and/or which is of socio-economic

128
OAU, Declaration on Democracy, para. 10.

'29 See OAWAU, African Model Law, referred to under section 4.3.1.
130 For an account of the process of the adoption of the African Model  Law, see J. A. Ekpere,  The OAU's Model
Law for  the  Protection  of the  Rights  of Local  Communities,  Farmers  and  Breeders,  and for  the  Regulation  of
Access to Biological Resources: An Explanatory Booklet COAU Scientific, Technical and Research
Commission), http://www.grain.org/brl_files/oau-booklet.pdf (visited on  10 July 2008), at 8-10.
'31  OAU, Report of the  Secretary-General  on  the  OAU  Programme for  the  Protection of Community  Rights
and  Control  of  Access  to  Biological   Resources  -  DOC.   CM/2057(LXVIll)  ADD. 1.,  Council  of  Ministers,  684
Ord. Sess., 4-7 June 1998, Ouagadougou/Burkina Faso, CM/DEC. 428 (LXVIII)
132 OAU, Decision on the Declaration of the Period 2001-2010 as the OAU Decade for African Traditional
Medicine, AHSG, 37* Ord. Sess., 9-11 July 2001, Lusaka/Zambia AHG/Dec. 5 (XXXVII), para. 6(a).
133

See para.  8  of the preamble of the African Model  Law.  See also United Nations Environment Programme  -
World Conservation Monitoring Centre (UNEP-WCMC), Composite Report on the Status and Trends
Regarding the Knowledge, innovations and Practices of indigenous and Local Communities  Relevant to the
Conservation and Sustainable  Use of Biodiversity, Regional report: Africa, prepared  for the Secretariat of the
Convention on Biological Diversity, Project number: 1248, June 2003, http://www. unep-

wcmc.org/species/sca/traditional_lifestyles/Africa_final.pdf (visited on 10 July 2008), at 45.
134

See, for instance, Art. 2(iv) (on scope), where it is specified that the legislation applies to, among others,
local and indigenous communities. See also Art. 16 (Recognition of the Rights of Local and Indigenous
Communities) and Art. 17.
135 See Art. 1 (on Definitions and scope), para. 6 of the African Model Law.
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value, and which has been developed over the years in indigenous/local communities'.136 The
African Model Law further defines a local community as a 'human population in a distinct
geographical area, with ownership over its biological resources, innovations, practices,
knowledge, and technologies governed partially or completely by its own customs, traditions or
laws'. Despite the above-mentioned references to 'local and indigenous communities' in137

substantive provisions, the African Model Law does not define what 'indigenous community'
means, nor differentiate the latter concept with local community'.

For the sake of the present analysis, the most relevant provision is Article 16. It stipulates that
the state recognizes the rights of communities over the following: i) their biological

resources; ii) the right to collectively benefit from the use of their biological resources; iii)
their innovations, practices, knowledge and technologies acquired through generations; iv)
the right to collectively benefit from the utilisation of their innovations, practices, knowledge
and technologies; v) their rights to use their innovations, practices, knowledge and
technologies in the conservation and sustainable use of biological diversity, and; vi) the
exercise of collective rights as legitimate custodians and users of their biological resources. 138

The recommendatory nature of the legislation which is, it should be recalled, merely a model
law, leaves much responsibility to national governments to take steps domestically in
enforcing its provisions. For that matter, the African Model Law provides that states 'shall
designate or establish a National Competent Authority which shall implement and enforce the
provisions ofthis legislation'.139

5.3.   Accommodation fo Indigenous Peoples' within the African
Charter System

5.3.1. The African Charter on Human and Peoples' Rights system

The African Charter on Human and Peoples' Rights instituted a system upon which
subsequent human rights initiatives  from the continent gravitate. Adopted  in   1981   by  the
OAU, the African Charter entered into force in 1986.140 It was rightly remarked that: '[t]he
African Charter on Human and Peoples' Rights is celebrated, inter alia, for articulating the
notion of "peoples" rights as opposed to "human" rights, and importing into the lexicon of
human rights the notions of third generation rights and, perhaps more controversially,
individual duties'. 141

The quotation highlights the fact that the African Charter departed from previous or,
contemporaneous, human rights instruments of universal or regional coverage by listing civil
and political rights alongside economic, social and cultural rights, but also by inclusion of

06 Ibid., para. 7.
137

Ibid., para. 12 of the African Model Law.
138 Art. 17 further provides that 'the State recognizes and protects the community rights that are specified in Art.
16 as they are enshrined and protected under the norms, practices and customary law found in, and recognized
by, the concerned local and indigenous communities, whether such law is written or not'.
139 Art· 57 of the African Model Law. However, the legislation provides for a 'Technical Advisory Body to
support the work of the National Inter-Sectoral Co-ordination Body' (Art. 62).
140 African Charter on Human and Peoples' Rights (African Charter), adopted  on  26  June  1981,  OAU  Doc.,
CAB/LEG/67/3 Rev.5, (entered into force on 21 October 1986).
141 T. Maluwa, 'The OAU/African Union', at 234.
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provisions for peoples' rights and individual duties. 142 Critiques have pointed out what they
consider to be flaws of an instrument which remains 'modest in its objectives and flexible in
its    means':41 Most criticised    are the "'clawback clauses"...    that    seem    to    make   the
enforcement of a right dependent on municipal law or at the discretion of national
authorities'. 144

5.3.2. African Commission on Human and Peoples' Rights

The African Charter system instituted an eleven member African Commission on Human and
Peoples' Rights (ACHPR) to monitor compliance by state parties with charter provisions. 145
The main task of the ACHPR is to 'promote, protect and interpret the rights in the charter'.146
The distinctions between promotional, protective and interpretative mandates seem to be far
from absolute. The promotional mandate includes a duty to 'collect documents, undertake
studies and researches on African problems in the field of human and peoples' rights,
organize seminars, symposia and conferences, disseminate information, encourage national
and local institutions concerned with human and peoples' rights, and should the case arise,
give its views or make recommendations to Governments'.147 The examination of state
reports has also been included in this mandate. 148 Falling within this promotional mandate is
the possibility to appoint Special Rapporteurs,149 and establish Working Groups.150 The

142 Philosophical grounds for the moves were better captured in, among many others, M'baye, Les Droits de
l 'Homme en  Afrique,  and Umozurike,  The African  Charter.
143 B. 0. Okere, 'The Protection of Human Rights in Africa and the African Charter on Human and Peoples'
Rjghts: A Comparative Analysis with the European and the American Systems', (1984) 6 HRQ, 141-159, at
158, quoted in G. J. Naldi, 'Future Trends in Human Rights in Africa: The Increased Role of the OAU'  in M.
Evans  and R. Mumy,  The  African  Charter on  Human and  Peoples'  Rights.  The System  in  Practice,   1986-2000
(Cambridge University Press, 2002), at 6.
144 Ibid.
143 On the institution, mandate and functioning of the ACHPR, see Arts. 30-61 of the African Charter. Currently,
all the 53 Member States ofthe AU are parties to the African Charter.
146  See  R.  Murray,  The  African  Commission  on  Human  and  Peoples '   Rights  and  International  Law  (Hart
Publishing,  2000), at 11; paraphrasing Art. 45  of the African Charter.
147

Art. 45(1)(a) of the African Charter. The same provision on the promotional mandate further requests the
ACHPR: (b) To formulate and lay down, principles and rules aimed at solving legal problems relating to human
and peoples' rights and fundamental freedoms upon which African Governments may base their legislations; and
(c) Co-operate with other African and international institutions concerned with the promotion and protection of
human and peoples' rights.
148

Viljoen, International Human Rights Law in »ica, at 369 et seq. For further reading on state reporting, see
G.  W.  Mugwanya,  'Examination of State Reports  by the African Commission: A Critical Appraisal',  (2001)
1 Afr. Hum. Rts. L.J.,268-284.
149 Ibid., at 392-399. The authors lists the appointment of Special Rapporteurs on: 1) Extrajudicial, Summary or
Arbitrary Executions in Africa; 2) Prisons and Conditions of Detention in Africa; 3) the Rights of Women in
Africa; 4) on Human Rights Defenders in Africa; 5) Refugees, Asylum Seekers, and Internally Displaced
Persons in Africa; 6) Freedom of Expression in Africa.
130

Ibid., at 400-401. The establishment of working groups  is not specifically provided  for in the African Charter
but Rule No. 28 provides that the ACHPR may establish committees or working groups. See ACHPR, Rules of
Procedure    o f   the    A frican Commission on Human and Peoples' Rights, adopted    on 6 October     1995,
http://www.achpr.org/english/_info/rules_en.html (visited on 2 September 2008). Working Groups were
established, dealing with: 1) Rights of Indigenous or Ethnic Communities in Africa (ACHPR„ 28* Ord. Sess.
Cotonou/Benin, 23 October-6 November 2000, AHG/229(XXXVII) ); 2) Fair Trial (Resolution on the Right to a
Fair Trial and Legal Assistance in Africa, 26'h Ord. Sess., Kigali/Rwanda, 1-15 November 1999, AHG/222
(XXXVI), Annex IV, later renamed Working Group on the Robben Island Guidelines by a Resolution of the
ACHPR„  32™i Ord. Sess., Banjul/The Gambia,   17- 23 October 2003, ACHPR/Res.6 1 (XXX1I)02); 3) Specific
issues Related to the Work of the African Commission (37th Ord. Sess., Banjul/The Gambia, 27 April-11  May
2005, ACHPR /lies.77(XXXVII)05); 4) Death Penalty  (38  Ord. Sess., Banjul/The Gambia, 21 November  -  5
December 2005, Res.79/XXXVIII/05); 5) Economic, Social and Cultural Rights in Africa (36m Ord. Sess.,
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ACHPR also conducts promotional visits and adopts thematic and country-specific
resolutions. 151

The protective mandate includes the examination of communications alleging violations of
human and peoples' rights enshrined in the African Charter. In that respect, the ACHPR152

receives communications from states, 15  but also from individuals and organizations (such as
NGOs).1

54 Still within this protective mandate, members of the ACHPR have undertaken
country missions 'in response to specific allegations of human rights violations'.155 The
ACHPR has also the mandate to 'interpret all the provisions of the present Charter at the
request of a State party, an institution of the OAU or an African Organization recognized by
the OAU'. 156

The achievements of the ACHPR are subject to contrasted views.157 It has been remarked that
the  body has 'relatively weak powers of investigation and enforcement'.158  The  critique  is
grounded on the fact that its rulings do not have 'the binding force of a ruling of a court of
law but have a persuasive authority'.159 Despite these statutory limitations and what has been
perceived as an initial inability to 'act as a forceful guardian or rights',160 other analyses
remarked that the African Commission became, over the years, increasingly 'robust in
performing its mandate ,161

5.3.3. A Human and Peoples' Rights Court for Africa

In trying to address the shortcomings of the African Commission, OAU - and later AU -
organs embarked in a process of setting up a human rights court. A Protocol to the African
Charter on Human and Peoples' Rights on the Establishment of an African Court on Human
and Peoples' Rights was adopted in 1998.162 The main aim of the court was to 'supplement

Dakar/Senegal, 23 November -7 December 2004, ACHPIURes.73 (XXXVI)04). See also J. Harrington, 'Special
Rapporteurs of the African Commission on Human and Peoples Rights',(2001)  / Afr.  Hum.  Rts. L.L 247-267.
151 F. Viljoen, International Human Rights Law in ,*h'ca, at 402405.
152 Art. 45(2) ofthe African Charter.
153 Arts. 47-54 of the African Charter.
154 These are referred to in Arts. 55-59 of the African Charter as 'other communications'.
155 F. Viljoen, International Human Rights Law in Africa, at 362. See also T Mutangi, 'Fact-finding missions or
omissions? A critical analysis of the African Commission on Human and People's Rights'. (2006) 12 East
A»ican Journal Of Peace and Human rights 1,1-48. The missions are conducted in accordance with Art. 46 of
the ACHPR which empowers the ACHPR to 'resort to any appropriate method of investigation'.
156 Art. 45(3) of the African Charter. In fulfilling its mandate,  Art. 60 provides that the ACHPR shall:  'draw
inspiration from international law on human and peoples' rights, particularly from the provisions of various
African instruments on human and peoples' rights, the Charter of the United Nations, the Charter of the
Organization of African Unity, the Universal Declaration of Human Rights, other instruments adopted by the
United Nations and by African countries in the field of human and peoples' rights as well as from the provisions
of various instruments adopted within the Specialized Agencies o f the United Nations of which the parties to the

117
resent Charter are members'.

Among other relevant publications, see Murray, 77ie African; Essien, 'The African Commission'; C. A.
Odinkalu and C. Christensen, 'The African Commission on Human and Peoples Rights: The Development of Its
Non-State Communication Procedures', (1998) 20 Hum.  Rts. Q., 235-280.
158 Naldi, 'Future Trends', at  10.
159 Ibid.

'60 Ibid., at 11.
16' Ibid.
162 Protocol  to the A frican Charter on Human and People's Rights on the Establishment of an African Court on
Human and People's Rights (the African Court on Human and Peoples' Rights Protocol), adopted on 9 June
1998, OAU Doc OAU/LEG/EXP/AFCHPR/PROT (III). The African Court HPR Protocol entered into force on
25 January 2004; with the deposit of the fifteenth instrument of ratification by Comoros, in accordance with Art.

159



the Commission's individual communications procedure':61 In this respect, it has been
argued that the additional value of the court vis-a-vis the African Commission is that its
findings will be binding, its remedies clearer and confidential procedures of the African
Commission will be replaced by more openness.

164

The process of setting up the African Court on Human and Peoples' Rights was nearly
complete when the African Union decided to embark on a project of merger of the Human
and Peoples' Rights Court with the AU Court of Justice.165 The transformation of the OAU
into the AU, brought about some dynamics which were probably unforeseen by the architects
of the African Court on Human and Peoples' Rights. The AU Constitutive Act provided for
the creation of a Union's Court of Justice. In compliance with Article 18(2) of the AU166

Constitutive Act, the adoption and subsequent entry into force of a Protocol of the Court of
Justice of the African Union materialized the first steps in setting up this institution. 167

Despite the process of ratification of the two respective protocols, the initially expressed but
disregarded  idea of merging the Human and Peoples' Rights Court with the Union's Court of
Justice resurfaced. In July 2005, African heads of state and government endorsed a168

decision to initiate a drafting process of a document instituting one single court'69 and; in
June 2008, the lith Session of the African Union's Assembly adopted the Protocol on the

170Statute of the African Court of Justice and Human Rights.

34(3).  On 15 October  2007, the African Court on Human and Peoples' Rights Protocol was ratified  by  24
countries.
163 Viljoen, /nternational Human Rights Law in A#ica, at 424 et seq. For more on the Court's jurisdiction, see
Art.  3  of the African Court on Human and Peoples' Rights Protocol.  For an analysis of the African Court  HPR
Protocol, see, among others, A. P van der Mei, 'The New African Court on Human and Peoples' Rights:
Towards an Effective Human Rights Protection Mechanism for Africa?'. (2005) 18 Leiden Journal of
international  Law,  1 13429.
164 Ibid., at 424- 428.
165 For some account of the merger process, see R. Wright, 'Finding an Impetus for Institutional Change at the
African Court on Human and Peoples Rights', (2006) 24 Berkeley J.  Intl L., 463 - 498; Viljoen, International
Human Rights Law in ,#ica, at 418 et seq Judges were elected. On that process, see AU, Decision on the
Election of Judges of the African Court on Human and Peoples' Rights  - Doc. EX.CL/241 (VIIl), Executive
Council, 8th Ord. Sess., 16 - 21 January 2006, Khartourn/Sudan, EX.CL/Dec.261 (VIII); and AU, Decision on
the  Election  o f Judges of the A frican Court on Human and Peoples' Rights  - (Doc. EX.CL/241  (VIII))  AHSG,
6* Ord. Sess., Khartoum/Sudan on 23 - 24 January 2006; Assembly/AU/Dec.100 (VI). Arusha was chosen as
the Seat of the Court. On the choice of Arusha as the seat of the Court, see AU, Activity Repon Oft/le Courtfor
2006, AHSG, 84 Ord. Sess., 29 - 30 January 2007, Addis Ababa/Ethiopia, Assembly/AU/8 (VIII), para. 10; and,
AU,  Decision on the Activity Report of the African Court on Human and Peoples' Rights  for 2006, AHSG, 29 -
30 January 2007, Addis Ababa/Ethiopia, Assembly/AU/Dec.144 (\III), para. 5.

t«« As in Arts. 5(d), 9(h), 18.
167 AU, Protocol ofthe Court of Justice of the African Union, adopted in Maputo/Mozambique, on  11 July 2003,
AU  Doc. 0027. In accordance with Art.  60 of the Protocol, the required 15 ratifications for entry into force were
achieved by  il  January 2008 when Algeria deposited its instrument of ratification. The entry into force should
have occurred 30 days later. For more on this, see Coalition for an Effective African Court on Human and
Peoples Rights (CEAC), 'New African Court Emerges      at       the       11 * AU Summit',
http://www.africancourtcoalition.org/editorial.asp?page_id=162 (visited on 4 September 2008).
168 For an account of the reasons put forward  for, and the process of, merging the two Courts, see Viljoen,
international Human Rights Law in A#i ca, at 456-459; N. J. Udombana, 'An African Human Rights Court and
an African Union Court: A Needful Duality or a Needless Duplication; (2002-2003) 28 Brook. J. Int'I L., 811-
870; F. Viljoen and E. Baimu, 'Courts for Africa: Considering the Co-Existence of the African Court on Human
and Peoples' Rights and the African Court of Justice', (2004)22 NOHR 2,241 - 267, at 252-255.
169 See AU, Decision on the Merger of the African Court on Human and Peoples' Rights and the Court of
Justice of the African Union - ASSEMBLYJAU/6 (V), AHSG, 5* Ord. Sess.,4-5 July 2005, Sirte/Libya,
Assembly/AU/Dec.83 (V)
170 AU, Decision on the Single Legal instrument on the Merger of the African Court on Human and Peoples'
Rights and the African Court of Justice - DOC. ASSEMBLY/AU/13 (Xi), AHSG, 11th Ord. Sess., 30 June - 1

160



The African Court of Justice and Human Rights is to function as the main judicial organ of
the AU.17'  In the specific area of human rights, the court deals with the 'interpretation and the
application of the African Charter, the Charter on the Rights and Welfare of the Child, the
Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in
Africa, or any other legal instrument relating to human rights, ratified by the States Parties
concerned'.172 The AU Executive Council and Assembly supervise the execution of the
ACJHR judgments and decisions. 173 Compared to the ACHPR protocol establishing the HPR
Court, the ACJHR Protocol and Statute seem to expressly expand rather than limit - as feared
-174 the court's subject-matter jurisdiction in as far as human rights violations are

July 2008, Sharm El-Sheikh/EGYPT, Assembly/AU/Dec. 196 (XD. The Protocol on the Statute of the African
Court of Justice and Human Rights (ACJHR Protocol) consists of 9 provisions and an annexed Statute of the
African Court of Justice and Human Rights (ACJHR Statute) consisting of 60 provisions. Somehow
paradoxically, the same AU Summit adopting the protocol and the annexed statute, also adopted a Decision on
the Election of Judges of the African Court on Human and Peoples' Rights - DOC. EX.CL/451(XIII), AHSG,
11th Ord. Sess., 30 June-1 July 2008, Sharm El-Sheikh/Egypt Assembly/AU/Dec.202 (XI); by which 4 elected

judges were appointed for a period of 6 years.  The very idea of a single court was championed by some African
leadership (among others, Olusegun Obasanjo, then president of Nigeria (see Viljoen, International Human
Rights Law in AMca, at 457, notes 222 and 223)). The idea found academic support, arguing that 'it is better to
have one African Court that is normatively and structurally strong than having two weak institutions that exist
only on paper', (Udombana, 'An African Human Rights Court', at 868). Critiques of the idea of merger feared
that 'human rights issues risk to be relegated to the periphery', (Viljoen and Baimu, 'Courts for Africa', at 254),
as the Court would give pre-eminence to economic and political matters (Viljoen and Baimu, 'Courts for
Africa', at 251). In its 'Open Letter to the Chairman of the African Union (AU) seeking clarifications and
assurances that the Establishment of an effective African Court on Human and Peoples' Rights', dated 5 August
2004, Ref: IOR 63/008/2004, http://www.amnesty.org/en/library/asset/TOR63/008/2004/en/dom-
IOR630082004en.pdf (visited on 5 September 2008), Amnesty International warned the African Union
leadership that the move to merge the two institutions would possibly 'prejudice, restrict or weaken the essence
of the African Court, which is to provide an effective remedy in respect of violations of individual's human
rights under the African Charter'. On this, see also M. Mubiala, Le Systtme RLgional Afdcain de Protection des
Droits de l'Homme (Bruylant, 2005), at 102-104.
m Art. 2(1) of the ACJHR Statute.
m Art.  28(c) of the ACJHR Statute. The statute provides that the 16 judges of the Court will  equally be divided
into the Court's General Affairs Section and Human Rights Section  (Arts.  3(1)  and  16 of the ACJHR Statute).
State Parties to the Protocol, the AU Assembly, Parliament and other organs of the Union authorized by the
Assembly, AU staff member - on appeal, in a dispute and within the limits and under the terms and conditions
laid down in the Staff Rules and Regulations of the Union - can bring the case before the Court for a wide range
of issues provided for in Art.  28 of the ACJHR Statute (Art.  29 of the ACJHR Statute).  For the specific  case of
violations of the ACHPR provisions and other relevant human rights instruments, cases  can be submitted by  1)
State Parties to the Protocol, 2) the African Commission on Human and Peoples' Rights, 3) the African
Committee of Experts on the Rights and Welfare of the Child, 4) African Intergovernmental Organizations
accredited to the Union or its organs, and, 5) African National Human Rights Institutions (Art. 30 of the ACJHR
Statute). Individuals or Non-Governmental Organizations accredited to the African Union or to its organs will
only be able to submit cases to the Court if the relevant State Party has made a 'declaration accepting the
competence of the Court to receive cases... involving a State which has not made such a declaration'  (see Art.
8(3) of the ACJHR Protocol and Art. 30(f) of the ACJHR Statute). In the meantime, it is provided that the
Protocol to the African Charter on Human and Peoples' Rights on the Establishment of an African Court on
Human and Peoples' Rights shall 'remain in force  for a transitional period not exceeding  one  (i)  year  or  any
other period determined by the Assembly, after entry into force of the present Protocol, to enable the African
Court on Human and Peoples' Rights to take the necessary measures for the transfer of its prerogatives, assets,
rights and obligations to the African Court of Justice and Human Rights' (Art.  7 of the ACJHR Protocol). The
Protocol and the annexed Statute are to enter into force thirty days after the deposit of the fifteenth instrument o f
ratification (Art. 9 ofthe ACJHR Protocol).
"3 See Arts. 43(6) and 46(4)-(5) ofthe ACJHR Statute.
174 Murray, Human Rights in ,1,#ica, at 269; International Federation for Human Rights (FIDH), /0 Keys to
Understand and  Use the African  Court on  Human  and  Peoples'  Rights:  A  User's  Guide for  Victims  of Human
Rights  Violations  in Africa  and Human Rights  Defenders  (26 November 2004).
http://www. fidh.org/IMG/pdf/COUR_AF_ANGLcadre.pdf (visited on 9 September 2008), at 23-26.
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concerned. 175 Since a number of instruments to be implemented by the ACJHR cover (some
substantive aspects of) indigenous claims, the institution has the normative potential of
accommodating most, if not all, the grievances of claimant indigenous groups. However,
since the submission of individual and NGO cases is subjected to an acceptance of such
competence by defendant states, it remains to be seen if,  and how, the ACJHR will  be of any
use to them. 176

5.3.4. Peoples' Rights Provisions of the African Charter

At the time of its adoption, one of the most revolutionary aspects of the African Charter
related to the inclusion of 'peoples' rights'. As Viljoen puts it, the African Charter is
"'autochthonous" in its inclusion of the concept of "peoples", its enumeration of individual
duties, the non-justiciability   of the dispute settlement procedure, its anti-colonial stance,   its
emphasis on morality, and its placing of first generation on a par with second and third
generation rights'.177 The African Charter lists a number of individual rights,178 and duties.179
It is needless to mention that all generally applicable provisions of the African Charter are
equally relevant to claimant African indigenous groups. Of particular relevance are, among
others, Article  2 on non-discrimination, Article  3  on the right to equality and Article   17  on
the freedom to take part in the cultural life of the community. But more specifically, the180

collective nature of peoples' rights provisions in the African Charter seems to bear particular
181relevance for claimant indigenous groups. Articles     19-24     of the African Charter

respectively provide for: 1) the right of peoples to equality and their freedom from
domination, 2) the right to existence and self-determination, 3) the right to dispose of their
wealth and natural resources, 4) the right to development, 5) the right to peace and security

175 Illustmtively, Art. 28(c) of the ACJHR Statute on the Court's competence in human rights matters
specifically includes 'interpretation and the application of... the Charter on the Rights and Welfare of the Child,
the Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa,...' under
the coverage ofthe Court.
176 For a relevant analysis of access to the Court under the protocol establishing a Human and Peoples' Rights
Court, see D. Juma, 'Access to the African Court on Human and Peoples' Rights: A Case of the Poacher Turned
Gamekeeper', (2007) 4 Esser Human Rights Review 2,1-21.
177 F. Viljoen, *Africa's Contribution to the Development of International Human Rights and Humanitarian
Law; (2001)  1 ».  Hum.  Rts. L. J, 18-39, at 20.
178 C. Heyns, 'The African Regional Human Rights System: The African Charter', (2003-2004) 108 Penn St. L.
Rev., 679-702, at 687-690, provides a good summary of Arts. 2-14 of the African Charter. These provisions,
respectively, provide for the following rights: 1) freedom from discrimination; 2) equality; 3) bodily integrity
and the right to  life; 4) dignity and the prohibition of torture and inhuman treatment; 5) liberty and security; 6)
fair trial; 7) freedom of conscience; 8) freedom of information and expression; 9) freedom o f association;  10)
freedom of assembly; 11) freedom of movement; 12) political participation;  and 13) property. To these,  one
should add the right to work (Art. 15); the right to health (Art. 16); the right to education and to participation in
and protection of, cultural life (Art. 17); and protection of the family, women, children, the aged and the
disabled (Art. 18)
179 Duties are listed after peoples' rights  in Arts. 27-29 of the African Charter. Duties are owed to 'family and
society, the State and other legally recognized communities and the international community' as stipulated in
Art.  27( 1).  For an examination  of the inclusion of duties  in the African Charter,  see M. Mutua, 'The Banjul
Charter', 339-380.
ISO R.  Murray  and S. Wheatley, 'Groups  and the African Charter on Human and Peoples' Rights',  (2003)  25
HRQ, 213-236, at 218 et seq.
18' See Murray and Wheatley, 'Groups and the African Charter' at 231 et seq.; ACHPR and IWGIA, Report on
Indigenous Populations/Communities, at 72 et seq
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182
and, 6) the right to a satisfactory environment. Cultural and ideological reasons were put
forward to justify the inclusion of these provisions  in the instrument. 183

Interestingly, it was stated that the drafters of the African Charter deliberately left the concept
'people(s)' undefined 'so as not to end up in difficult discussions'.184 It has also been argued
that within the international legal framework, 'there is no accepted definition of the word
"people" and no way of defining it with certainty'.185 Legal doctrine - based on universal
and/or, regional norms and jurisprudence - has extensively explored the meaning and
implications of being a 'people' under contemporary international law.186  A 1981 report  by
the Special Rapporteur of the then UN Sub-Commission on Prevention of Discrimination on
Protection of Minorities discussed the various meanings and implications attached to being
recognized as a people. The Special Rapporteur rightly underscored the difficulty of187

defining what constitutes a people since 'whenever in the course of
histom

a people has
become aware of being a people, all definitions have proved superfluous. In a specific
reference to the African Charter, Kiwanuka discursively sought to uncover the meaning

. .     189attributable to 'people(s)' in the relevant provisions. He argues that, owing to the
circumstances prevailing at the time of the discussions and adoption of the instrument,
references to 'people(s)' in the African Charter imply one or several of the following
meanings:

'(A) all persons within the geographic limits of an entity yet to achieve political independence or
majority rule; (B) all groups of people within certain common characteristics who live within the
geographic limits of an entity referred to in (A), or in an entity that has attained independence or

182 See  Arts.  19-24 of the ACHPR  for the full reading of the provisions. For further elaboration on these and
other rights codified by the charter, see U. 0. Umozurike, 'The African Charter on Human and Peoples' Rights',
(1983) 77 American Journal ofInternational Law 4, 902-912.
183 Viljoen,  International  Human  Rights  Law  in Africa, at 242.
184 Kiwanuka, 'The Meaning of"People"', at 82.
185 UN Doc. E/CN.4/SUB.2/404/Rev. 1, para. 269.
186 For some relevant literature, see Skurbaty, /is if Peoples Mattered; Alston (ed.), Peoples Rights; A. Cassese,
Se(f-Determination  of Peoples:  A  Legal Reappraisat (Cambridge University Press, 1995), Summers, Peoples
and   International   Law·,  Anaya,  Indigenous   Peoples·,  Thomberry,   Indigenous   Peoples,  T.  van  Boven,  'Human
Rights and Rights of Peoples ( 1995)  6 Eur. I Intl L., 461-476.
187 See UN Doc. E/CN.4/SUB.2/404/Rev. 1, para. 267-279.
188 Ibid., para 274 infine. The author goes on in para. 276:
'The question of defining the concept of a 'people' has traditionally been a source of difficulties. In the
nineteenth century, the term 'nation' was prevalently used, but although this term represented a much narrower
concept, it did not prove possible to reach universal agreement on a definition. The concept of a 'people', which
is much vaguer, has proved even more difficult to define. In some instances a people is easy to identify from
objective factors, but that is not always the case. Furthermore, even if a people has a clear-cut identity, historical
circumstances may create a close link between two or more separate communities. In such a case, the exercise
of its rights by one of those communities, whether it constitutes the majority or a minority, cannot easily take
place without harm to the rights of others'
While acknowledging that it would be -premature and even presumptuous to try to lay down here and now a
definition which could be used  in all parts of the world and which would cover all situations',  he gave what he
considered to be elements o f a definition for purposes  of deciding:
'whether or not an entity constitutes a people fit to enjoy and exercise the right of self-determination: (a) The
term 'people' denotes a social entity possessing a clear identity and its own characteristics; (b) It implies a
relationship with a territory, even i f the people in question  has been wrongfully expelled  from it and artificially
replaced by another population; (c) A people should not be confused with ethnic, religious or linguistic
minorities, whose existence and rights are recognized in Article 27  of the International Covenant on Civil  and
Political Rights', (UN Doc. E/CN.4/SUB.2/404/Rev. 1, para. 279).
The last statement differentiating 'people' with 'ethnic, religious or linguistic minorities' has, however, been
challenged over the years, as no longer tenable (see Kiwanuka, 'The Meaning of"People"', at 91-95).
m Kiwanuka, 'The Meaning of-'People"', at 86 et seq.
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majority rule (i.e. minorities under any political system); (C) the state and the people as  nonymous
(however, this is only an external meaning of 'people)'; and (D) all persons within a state'.

Besides the 'entire population of the state' versus 'specific communities within a state'
dichotomy, it is worth noting that instruments and decisions adopted by African regional
bodies further make references to 'people(s) of Africa'.19' All things considered, the most
common references to 'people' by African bodies relate to entire populations of a state. 192

However, grounding on the rather loose usages of the term by African regional bodies, most
commentaries have generally argued in favour of the applicability of peoples' rights
provisions in the African Charter to such collectives as 'minorities, indigenous, ethnic or
tribal groups':93 The evolving practice and jurisprudence ofthe ACHPR have clearly backed
the applicability of Articles  19-24 of the African Charter to specific groups within states. 194

5.3.5. Relevant Jurisprudence and Practice of the ACHPR

Interpretation of peoples' rights provision in the African Charter by the ACHPR has followed
a process whereby initial reluctance and doubts to make unambiguous pronouncements
thereon, is progressively being overcome.  In a 2007 Advisory Opinion on the United Nations
Declaration  on the  Rights  of Indigenous  Peoples, the ACHPR echoed the 1005  ACHPR and
IWGIA Report on Indigenous Populations/Communities in Africa by declaring that:
'collective rights known as the peoples' rights should be applicable to certain categories of
the populations within Nation States, including the indigenous populations  but... the right to
self-determination as it is outlined in the provisions of the OAU Charter and in the African
Charter should not be understood as a sanctioning of secessionist sentiments'. 195

'go Ibid., at 100-101.
"i  See para.  1 of the preamble and Arts.  3(a) and (k), 4(c),  17(1) of the AU Constitutive Act (referred to in
Section 5.2.1). Reference to 'the people of Africa', (in singular) can be found, among others, in NEPAD,
Framework Document, para. 123.4; CSSDCA - MOU, calabash. I (f); Art. 6(C) of OAU, Convention for the
Elimination of Mercenarism in Africa, Libreville/Gabon, 3 July 1977, CM/817(XXIX), Annex II; OAU,
Declaration  and Plan of Action on Drug Control Abuse and Illicit Drug Trafficking in Africa,  AHSG,  32nd Ord.
Sess., 8-10 July 1996, Yaound6/Cameroon, AHG/Decl.2 (XXXII); para. 11; Declaration on the Principles
Governing Democratic Elections in Africa, OAU/AU, AHSG, 38th Ord. Sess., 8 July 2002, Durban/South
Africa AHG/Decl.  1  (XXXVill), para.  9; AU, Declaration on the Review of the Millennium Declaration and
the Millennium Development Goals (MDGs), AHSG, 5th Ord. Sess., 4-5 July 2005, Sirte/Libya,
Assembly/AU/Decl. 1 (V), rra. 2, Decision on a Mechanism for Conflict Prevention, Management and
Resolution, OAU, AHSG, 28  Ord. Sess., 29 June - 1 July 1992, Dakar/ Senegal, AHG/Decl. 1 (XXVIII), para.
2; AU, Decision on the Highly Pathogenic Avian Influenza (HPAI) - Doc. EX.CL/239 (VIiI), Executive
Council, 8th Ord. Sess., 16 - 21 January 2006, Khartourn/Sudan, EX.CL/Dec.259 (VIll), para. 2
192 See the various OAU/AU country specific resolutions as in, among many others: Resolution on the
Convening of the Extraordinary Summit on the Question of Western Sahara, para. 2; (Resolution on Namibia
(paras.   2   and 9), Resolution to Observe   the   Day of Martyrs of South Africa   (para l), Resolution   on
Reconciliation Between Guinea, ivory Coast and Senegal (para. 4), Special Resolution on Sanctions against the
Smith Regime (paras.  1 and 3); Resolution of the Question of Western Sahara (para. 3), OAU, AHSG,  15'h Ord.
Sess., 18-22 July 1978, Khartoum/Sudan; AHG/Res. 88(XV), AHG/Res. 89(XV) and AHG/Res. 89(XV),
respectively), Resolution on Western Sahara, OAU, AHSG, 18th Ord. Sess., 24-27 June 1981, Nairobi/Kenya,
AHR/Res. 103 (XVIII), para. 4 of the preamble and para.  7 of the Resolution; Resolution on Zimbabwe,  AU,
AHSG,  116 Ord., Sess., 30 June-1  July 2008, Sharm El-Sheikh/Egypt, Assembly/AU/Res. 1  (XI), para. 6 of the

p6eamble and
the concluding paragraph of the Resolution.

Nwobike, 'The African Commission',  at 139; Thornberry, /ndigenous Peop/es. at 247-264; R. Murray,
'Preventing Conflicts in Africa: The Need for a Wider Perspective', (2001) 43 Journal of,t»ican Law 1, 13-24,
at 18-19.
194 For some literature examining the relevant j urisprudence of the ACHPR, see Murray and Wheatley, 'Groups
and the African Charter', at 226 et seq.; Thornberry, indigenous Peoples, at 255-258; Nwobike, 'The African
Commission', 129-146, Bojosi, 'Protecting Indigenous Peoples in Africa', 382-406.
195 ACHPR, Advisory Opinion (2007), para. 24.
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The statement in the report and Advisory Opinion was a result of a protracted process in
giving effects to the relevant provisions. The ACHPR was first put to a real test for a
pronouncement on peoples' rights provisions in the African Charter in the Katangese
Peoples'  Congress  v.  Zaire case. Presented as a case for self-determination under Article196

20(1) of the African Charter, the communication originated from representatives of the
Katangese Peoples' Congress; a self-proclaimed liberation movement seeking support in its
pursuit of 'the achievement of independence for Katanga', which should result in an
'evacuation of Zaire from Katanga . After noting that the claim for self-determination in, 191

the case did not extend to the entire population of Zaire but to the sole Katangese, the
ACHPR considered it to be 'immaterial' to know whether the 'Katangese consist of one or
more ethnic groups'.88 Instead, it went on to state that self-determination may be exercised in
the form of 'independence, self-government, local government, federalism, confederalism,
unitarism or any other form of relations that accords with the wishes of the people but fully
cognisant of other recognised principles such as sovereignty and territorial integrity'.199 The
ACHPR concluded that Katanga was 'obliged to exercise a variant of self-determination that
is compatible with the sovereignty and territorial integrity of Zaire.' 200 The conclusion was
reached due to the absence of 'concrete evidence of violations of human rights to the point
that the territorial integrity of Zaire should be called to question',2"  and the lack of evidence
of political exclusion at the national stage.202 The decision seems to imply that there might be
conditions under which pursuit of secession might be an option or even a legal entitlement. 203

This proposition is not likely to attract the sympathy of African political institutions which,
since the decolonization process have continuously underscored the need to avoid any form
of legitimization of claims for secession.

The decision in this case has often been criticized for its laconic pronouncements.204 1t
presented an opportunity for the ACHPR to make a clear balance between the so-called
external self-determination and territorial integrity principles. However, it failed to shed some
light as to whether Article 20(1) was applicable in a case concerning not only a single
community but an entire region inhabited by various communities.205 If the decision is to be

196 See ACHPIL Katangese Peoples' Congress v. Zaire, previously invoked under sub-section 4.2.1.2.2.
197 Ibid., paras. 1-2.
198

Katangese  Peoples'  Congress  v.  Zaire,  para.  3.
199 Ibid., para. 4.
200 Ibid., para. 6.
201 Ibid.
202 This consideration was made under Art.  13(1) of the African Charter.
203 See 0. C. Okafor, 'Entitlement, Process, and Legitimacy in the Emergent International Law of Secession',
(2002) 9 Int7 J. on Minority & Group Rts., 41 -70,  for a comparative analysis of, among others, this decision and
its implication.
204 As in Summers, Peoples and International Law, at 266-267; Okafor, 'Entitlement, Process', at 41  et seq. The
latter author analyzed the Katanga and the Quebec Secession cases as somehow implying a right to secession.
205 It is to be noted that in retrospect, the first moves towards Katangese break away  from the rest of the country
were  initiated  in  1958 by the Confederation of Tribal Associations of Katanga (Conratration des Associations
Tribales du Katanga - CONAKAT). The association 'included  in its membership  a  host of minor tribal
groupings, but derived most of its active support from the principal ethnic group of the Haut Katanga, the
Lunda'. These groupings included: 'the Groupement des Associations  Mumelies de /'Empire Lunda,  the
Association des  Baluba  du  Katanga, the  FidZration  des  Tribus  du  Haul  Katanga, Be  Association  des  Basonge,
the Association des Bena Marunga, the Association des Minungu and several other tribal associations', (see,
Lemarchand, 'The Limits of Self-Determination', at 410, note 24).
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interpreted as suggesting that the inhabitants of Katanga constitute a 'people',206 then this
adds an additional meaning to the concept. Factually, Katanga is inhabited by several ethnic
groups whose coalescence in a bid for independence is relatively recent and tied to the
process of decolonization of D.R. Congo/Zaire. Unless Katanga is (unlikely) to be207

regarded as a non-self-governing territory under the United Nations' framework, M A208

hardly tenable to suggest that the Katangese constitute one single people without stretching
the usage of the concept.  In the light of the artificiality of Katangese unity against the rest of
the  country,209 one might suggest that, rather than consisting o f one single people, inhabitants
of the region may constitute several peoples based on their ethnicity and respective pre-
colonial history.

210

In  the   Democratic   Republic   of  Congo   v.   Burundi,   Rwanda.    Uganda case, the ACHPR211

found violations by respondent states of, among others, Article 19,212 Article 20,213 Article
21,214 Article 22,215 and Article 23,216  of the African Charter. Contrarily  to  the  circumstances
in the Katangese  Peoples'  Congress  v.  Zaire, the Government of the Democratic Republic of
Congo (previously named Zaire) presented the case to the ACHPR. The case alleged
violations of individual and collective rights throughout the country, but mostly in the
country's eastern provinces bordering the respondent states. Most interesting for the current
discussion, the complaint alleged that by their actions in eastern provinces of the country,
Rwanda and Uganda intended to 'make the indigenous people disappear from these regions
and  thus, to establish a "Tutsiland"'.2 17   Additionally,   it   is not quite clear   in the decision
whether references by the ACHPR to both the 'peoples and the 'people of the, 218 ,219

206 This is the interpretation given to the statement that 'Katanga is obliged to exercise a variant of self-
determination that is compatible with the sovereignty and territorial integrity of Zaire', in Murray and Wheatley,
'Groups and the African Charter', at 233.
207

Lemarchand, 'The Limits of Self-Determination', 404-416 elaborating on the various ingredients of
Katanga's secessionist conflict in the 1960s. See also Islam, 'Secessionist Self-Determination' at 213, where the
author points out that 'Katangan secession was supported by a Belgian mining company and was backed by
Belgian troops almost from the very beginning'
208 See, for instance, Arts. 73-74 of the UN Charter.
209 For some relevant literature on Katangese moves for independence and foreign involvement or, instrumental
role, see Lemarchand, 'The Limits of Self-Determination; 404-416; S. Hastings, 'The United Nations in
Katanga', (1962) 61 African Affairs 244, 191-200; Islam, Secessionist Self-Determination', 211-221.
210 Even the title  of the Communication refers to 'Katangese Peoples'.  For an analysis  of the persistent socio-
political crisis in Katanga and the linkages between past and present discourses on the province's differential
identity  (or  identities), see ICG,  Katanga:  The  Congo's  Forgotten Crisis,  Africa  Report  N'103,9  January  2006.
According to the report (page 5), in 'the Katangan political imagination, the province is divided into north
(Tanganyika and Haut-Lomami districts) and south (Kolwezi, Haut-Katanga and Lualaba districts) and so forth.
There are ethnic differences between the two regions: the north is predominantly Lubakat and Hemba, while the
south  is  settled  mostly  by the  Lunda,  Bemba  and  Songwe tribes'.  In  light  of this, a  different  look at Kalangese
Peoples' Congress v. Zatre, might probably lead to questioning whether the organization could legitimately
claim to represent (the) 'Katangese People(s)'
211

ACHPIL Democratic Repubh'c Of Congo v. Burundi, Rwanda, Uganda, Communication  227/  1999  (2006),

£/
ara. 8.

Ibid.  interestingly, the ACHPR does not make any reasoning on its finding of violation of Art.  19 of the
ACHPR which reads: 'All peoples shall be equal; they shall enjoy the same respect and shall have the same

rifhts.
Nothing shall justify the domination of a people by another'.

2I Ibid., paras. 68 and 77.
214 Ibid., para. 94.
215

Ibid., paras. 87 and 95.216
Ibid., paras. 68,73,76,84, and 98.

217 Ibid., para. 6.
218 Ibid., paras. 68 and 77 (in the latter case the ACHPR found a 'violation of the rights of the peoples of the
Democratic Republic of Congo to their unquestionable and inalienabie right to self-determination provided  for
by Art. 20 of the African Charter', emphasis added). See also para. 87 referring to 'killings perpetrated against
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Democratic Republic of Congo are to be considered as application of relevant provisions to
(specific) groups constitutive of the national population and to the entire population
respectively.

220

The Social and Economic Rights Action Centre and the Centre for Economic and Social
Rights  v. Nigeria is probably the mostly renowned decision of the African Commission221

examining state obligations under socio-economic, cultural and peoples' rights provisions of
the African Charter.222 The Communication alleged that activities of exploitation of oil
resources in the Niger Delta had translated into multiple acts constitutive violations of rights
of the Ogoni people, including the degradation of their environmental engendering health
problems.223 In this highly celebrated but also criticised decision,224 the ACHPR made several

225references to the Ogonis as a constitutive of a people. Borrowing the human rights language
on states' duty to respect, protect, promote, and fulfil the rights enshrined in instruments they
have adhered to, the ACHPR found violations of, among others, Articles 21 and 24 of the
African Charter.

Under Article 21, the ACHPR stated that the Government of Nigeria 'facilitated the
destruction of the Ogoniland' by giving 'green light to private actors and the oil Companies
in  particular, to devastatingly affect the well-being  of the Ogonis'.226 Elaborating on Article
21  of the ACHPR, the ACHPR criticized Nigeria for not involving 'Ogoni Communities in
the   decisions that affected the development of Ogoniland'.227 This interpretation   of   the
African Charter provision on peoples' right to dispose of their wealth and natural resources,
seems to be in line with, not only related provisions of the UN Declaration on Rights of
Indigenous Peoples,228 but also with those on the right to free, prior and informed consent for
important matters affecting their lives.229 The ACHPR further remarked that under Article 24
of the African Charter providing for a right of peoples to a 'general satisfactory environment
favourable to their development', Nigeria was obligated but failed to 'take reasonable and

the peoples of the eastern province of the Complainant State' and 'violation of Congolese peoples' rights to
cultural development guaranteed by Art. 22 of the African Charter'. Emphases added.
219  Ibid.,  para.  95.  Here, the ACHPR finds  that the 'deprivation  of the right  Of the people  Of the Democratic
Republic Of Congo,  in  this  case, to freely dispose of their wealth and natural resources,  has also occasioned
another violation - their right to their economic, social and cultural development and of the general duty of
States to individually or collectively ensure the exercise ofthe right to development, guaranteed under Art. 22 of
the African Charter'. Emphasis added.
220 Viljoen, /nternationa/ Human Rights Law in AfHca, at 243, suggests that the ACHPR 'clearly refers to the
rights of all (affected) Congolese - the 'people' of Congo'.
221 ACHPR, The Social and Economic  Rights  Action  Center and  the Center for  Economic  and  Social  Rights v.
Nigeria, Communication No. 155/96 (2001).
222 For an elaborate discussion of the Communication and the resulting Decision, see Oloka-Onyango,

'Reinforcing Marginalized Rights', at 866 et seq
223 Ibid., paras. 1-9
224 The Decision is generally celebrated for 'demystifying' the justiciability of 'second' and 'third' generation
rights but criticized for, among others, applying - without much legal reasoning thereon - peoples' rights
provisions of the African Charter to the claimants (representatives of the 'Ogoni People' or 'the Ogonis' as
referred  to  in the Decision).  For some relevant literature, see Nwobike, 'The African Commission',  at  139;
Viljoen, /nternan'ona/ Human Rights Law in »ica, at 246; Murray and Wheatley, 'Groups and the African
Charter' at 227; Oloka-Onyango, 'Reinforcing Marginalized Rights', at 886 et seq.
225 Social and Economic Rights  Action  Centre  and the  Centre for  Economic and Social  Rights v.  Nigeria, pams
1,30, and 62.
226 Ibid., para. 58.
227 Ibid., para. 55.
228 Such as Arts. 8(2)(b), 25-29,32 of the UN Declaration.
229 As in Arts. 10,11, 19, and Arts. 28, 29 32 ofthe UN declaration.

167



other measures to prevent pollution and ecological degradation, to promote conservation, and
to secure an ecologically sustainable development and use of natural resources'.230 Despite
lack of elaborate reasoning in considering the claimants as genuinely representing the
'Ogoni' community and in designating them as 'a people', it is worth noting that the decision
erases any doubt as to whether peoples' rights provisions in the African Charter are
applicable to (claimant) indigenous groups. Indeed, out of the estimated more than 300
ethnicities in Nigeria, the Ogonis are the only (claimant) indigenous group, listed in the
ACHPR's documents. 231

Complamants   in  the   Malawi   African   Association   and   Others   v.   Mauritani22   invoked  -
among others - a violation, by the defendant state, of Article 19 of the African Charter.233 The
case listed a number of human rights violations rooted in the marginalization of the country's
Black ethnic groups by politically dominant Arabo-Berbers descendants.234 The ACHPR
found that at 'the heart of the abuses alleged in the different communications is the question

, 235of the domination of one section of the population by another . It seemed ready to agree
with complainants that 'discrimination against Black Mauritanians is ... a negation of the
fundamental principle of the equality of peoples as stipulated in the African Charter and
constitutes a violation  of its Article  19'.236 The negative finding of violation  of this provision
is grounded on the insufficiency of information on the alleged violations, rather than on any
other consideration over its inapplicability in the case. This view is reinforced by the
ACHPR's finding that 'unprovoked attacks on villages constitute a denial  of the right to live
in peace and security', a right provided  for by Article 23  of the African Charter. Similarly

237-

to the reasoning under Article 19, the ACHPR could not make a finding of violations of
'linguistic rights' in Article 17(2)-(3)238 on the ground that the complainants did not 'provide
any further evidence as to how the government denies the black groups the right to speak
their own languages'.239

240Dawda  Jawara  v.  The  Gambiaca case raised a violation of, among others, Article 20(1)
providing  for a right  of all peoples  to ' freely determine their political status... according  to
the  policy they have freely chosen'.24' The ACHPR agreed  with the deposited Head of State -
plaintiff in the case - that the military coup was 'a grave violation of the right of Gambian

230
Social and  Economic  Rights Action  Centre  and the Centre for  Economic and Social  Rights  v.  Nigeria, pan.

52.
231 ACHPR and IWGlA, Report on /ndigenous Populations/Communities,   at 18, ACHPR and IWGIA,
indigenous Peoples in Africa, at \6.
232  ACHPR,  Malawi A#ican Association and Others v. Mauritania, Communication  Nos.  54/91, 61/91,  98/93,
164/97-196/97 and 210/98 (2000).

233 Ibid., paras. 141-142.
234 Ibid., paras. 1-27.
235 Ibid., para. 142.
236 Ibid. See also C. A. Odinkalu, 'Analysis of Paralysis or Paralysis by Analysis? Implementing Economic,
Social, and Cultural Rights under the African Charter on Human and Peoples' Rights<, (2001) 23 HRQ 2, 327-
369, at 346, for a reference thereon.
237 Ibid., para.  140. It appears however from the reading of paragraph 29, and the conclusion of the decision that
Article 23 was not raised by the complainants.
238 The relevant paragraphs of Art.   17  read: '2. Every individual may freely,  take  part  in the cultural  life of his
community.  3. The promotion and protection of morals and traditional values recognized  by the community
shall  be the duty of the State'.  As it clearly appears  in its reading of the provision, it enshrines an 'individual'
ri ht which undoubtedly has 'collective' dimensions.

Malawi African Association and Others v.  Mauritania, para.  138.
240

ACHPR, Dawda Jawara v. The Gambia, Communication Nos. 147/95 and 149/96 (2000).241 Ibid., paras. 17 and 73.
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people to freely choose their government as entrenched in Article 20(1) of the Charter'.242

Here, it is clear that the reference to 'people' relates to the entire population of The
Gambia.243

ln Legal Resources Foundation v. Zambia, the ACHPR decided that recourse to Article 19
was mistaken since invocation of this provision 'would require evidence that the effect of the
measure was to affect adversely an identifiable group of Zambian citizens by reason of their
common ancestry, ethnic origin, language or cultural habits'.244 The NGO lodging the
complaint claimed that 'the Zambian Government has enacted into law, a Constitution which
is discriminatory, divisive and violates the human rights of 35 percent of the entire
population'.245 The Constitutional Amendment Act of 1996 was contested for, among other
things, taking

awa 6the
'accrued rights of [other] citizens, including the first President, Dr.

Kenneth Kaunda'. The Act provided that 'anyone who wants to contest the office of the
president has to prove that both parents are/were Zambians by birth or descent'.247
Remarkably, the government justified the provision  as an expression of popular will to have
elected to the highest political office in the country an 'indigenous Zambian candidate of
traceable descent'.248 In spite of negative pronouncement on violation of Article   19  of  the
African Charter, the decision seems, nonetheless, to suggest that the provision can be invoked
in cases adversely affecting members of an 'identifiable gro  of citizens 'by reason of their
common ancestry, ethnic origin, language or cultural habits'.

Similarly, in Antoine Bissangou v. Republic OfCongo,250 the ACHPR took a chance to clarify
the difference between rights of a people and rights belonging to an individual or a group of
individuals. Invocation, under Article 21(2), on the right of dispossessed people to lawful
recovery of their property as well as to an adequate compensation in case of spoliation was
deemed inappropriate. The Communication was initiated by an individual whose movable
and immovable property was destroyed during   the 1993 socio-political turmoil    in    the
Republic of Congo. The ACHPR stated that the provision 'can only be referred to in the231

exclusive interest of a people that has the legitimate right to an adequate compensation as
well as to the recovery of its assets in case of spoliation'.252 While acknowledging that the
'Complainant is acting on his own behalf and on behalf of a group of individuals or of a

, 253
population living in a given territory, the ACHPR considered that the destroyed property

242
Ibid., para 73.

243 On this case, see also Bojosi, 'Protecting Indigenous Peoples in Africa', at 402.
244 ACHPR, Legal Resources Foundation v. Zambia, Communication No. 211/98 (2001), para. 73.
245 Ibid., para. 2.
246 Ibid., para. 2.
247

Ibid., para. 3.
248

Ibid., para. 46. Emphasis added. At issue was Article 23 of the Constitution of Zambia (Amendment) Act,
1996 (No.  18  of 1996), entitled Protection from Discrimination on the Ground of Race, etc., providing in para.
(1) that: 'Subject to clauses (4), (5) and (7), no law shall make any provision that is discriminatory either of
itself or in its effect'. The above-referred to qualification clauses include para. (5) which reads: '[n]othing
contained in any law shall be held to be inconsistent with or in contravention of clause (1) to the extent that it is
shown that it makes reasonable provision with respect to qualifications for service as a public officer or as a
member of a disciplined force or for the service of a local government authority or a body corporate established
directly by any law'.
249 See the reference above to para.  73 of ACHPR Decision in Legal Resources Foundation v. Zambia.
250 ACHPR, Antoine Bissangou v. Republic ofCongo, Communication No. 253/2002 (2006).
25' Ibid., pat·as. 1 and 82.
252 Ibid., para. 81.
253

Ibid., para. 82
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did not 'constitute the wealth and natural resources of a people but rather individual
assets'.

254

Articles 20,22,23,24 were also invoked in Hesanmi v. Nigeria,255 alleging that 'security and
democracy of Nigeria are undoubtedly seriously undermined by smuggling, which in effect,
constitutes an absurd infringement upon the socio-economic and security rights of the peoples
of the Federal Republic of Nigeria'. The Communication was declared inadmissible  for non-
exhaustion of local remedies,256 and for using a language 'intended to bring the institution of
the  president into ridicule and disrepute  and thus insulting'.257

For several decades Southern Cameroons has sought either independence or autonomy
though legal and political means.258 This particular situation embodies, arguably, most of the
challenges attached to recognition of a group, within post-independence African states, as
constitutive of a people. In 2003, representatives of the Southern Cameroons National
Council (SCNC) and Southern Cameroons Peoples Organization (SCAPO), 'acting on their
personal behalf and on the behalf of the Southern Cameroons', presented a Communication to
the ACHPR. Since the 199Os, individuals and organizations from this former British259

territory have been politically active, mainly seeking independence from Cameroon.260 It has
been argued that the 'root of this problem may be traced back to  1961  when the political
elites of two territories with different colonial legacies - one French and the other British -
agreed  on the formation  of a federal state'.261 The political process  out of which the British
Trust Territories of Northern and Southern Cameroons became respectively attached to the
Republics of Cameroon and Nigeria upon referenda  in  1961 was further summarized  in  the
ensuing but unsuccessful Northern Cameroons (Cameroon v. United Kingdom) IC] case.

262

The United Nations supervised and formally endorsed the decisions taken by 'the people of
Northern Cameroons' and 'the people of Southern Cameroons' to join Nigeria and Cameroon
respectively.263 Petitioners before the ACHPR - claiming to represent some 6 million people

254 Ibid.
255

ACHPR, Ilesanmi v. Nigeria, Communication No. 268/2003 (2005).
256

Ibid., para. 47.
257 Ibid., para. 40.
258 For some relevant literature on the root causes and current dynamics surrounding Southern Cameroons'
differential identity claims, see P. Konings and F. B. Nyamnjoh, 'The Anglophone Problem in Cameroon',
(1997) 33 Journal ofModern ,(frican Studies 2, 207-229; P. Konings and F. B. Nyamnjoh, 'Construction and
Deconstruction: Anglophones or Autochtones?', (2000) 7 ,4#ican Anthropologist 4,5-32; Ddc/aration
prononcue par le Congra ang/ophone reuni a Buea, 2- 3 April 1993, http://www.politique-
africaine.com/numeros/pd17051139.pdf (visited on 18 September 2008).
259 For a text of the Communication as drafted by the authors, see ACHPR, Dr. Gumne & Members Of the SCNC
and SC/IPO v. Cameroon, Communication 266/2003,
http://southerncameroonsig.typepad.com/ig/images/ACHPR.pdf (visited on 18 September 2008).260 See Konings and Nyamnjoh, 'The Anglophone Problem in Cameroon', at 214 et seq.
261 Konings and Nyamnjoh, 'The Anglophone Problem in Cameroon', at 207. The territory identified as the
Southern Cameroons was British  from   1858   to   1887.  In  1887,  it was ceded to Germany and subsequently
incorporated  into the neighbouring protectorate of Kamerun 'acquired' by Germany  in  1884. The territory  was
re-captured by Britain in September 1914, after the outbreak of World War 1. It became known as the British
Cameroons, and was divided into Southern Cameroons and Northern Cameroons. France, on the other hand,
took possession of the rest of the German protectorate of Kamerun which became known as French Cameroun.
For more on this see Dr.  Gumne &  Members  of the SCNC  and SCAPO v.  Cameroon, paras.  4-11.
262

1CJ, Nonhern Cameroons (Cameroon v. United Kingdom), Judgment of 2 December 1963, ICJ Reports
1963, 15-29, at 21 et seq. See also B. Flemming, 'Case concerning the Northern Cameroons (Cameroon v.
United Kingdom), Preliminary Objections', (1964) 2 Can. Y.B. Int'I L.. 215-232.
263 See  The  Future  of the  Trust  Territory  of the  Cameroons  under  the  United  Kingdom  Administration,  GA Res
1608 (XV), UN GAOR„ 994* plen. mtg., 21 April 1961.
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several decades later - contend that, blatant violations of the foundations upon which the
federal structure of Cameroon rested, left them with no other choice than23roclaiming the
revival of the independence and sovereignty of the Southern Cameroons'. In petitioners'
words:

'Southern Cameroons was... under British rule from  1858 to  1887, and then  from  1915 to  1961, a total
period of nearly 80 years ... [this] long British connection left an indelible mark on the territory,
bequeathing to it an Anglo-Saxon heritage. The territory's official language is English. Its educational,
legal, administrative, political, governance and institutional culture and value systems are all English-
derived'.265

Clearly, it appears that in this case, self-determination claims are mainly rooted in the
colonial inheritance of the territory. Colonial legacy turned some inhabitants of the otherwise
diverse tribes of Southern Cameroons into anglophones while the rest of Cameroon is
formally made of francophones. Allegedly, differential identity claims (of a linguistic266

nature) are reinfurced by a history of post-independence political marginalization of the
former by the latter. 111 addition  to the suppression,  in  1972,  of the federal structure - which

, 267better accommodated the expression of the 'Anglophone identity,        it is asserted that:

'The 1996 Constitution ... denies the Anglophone claim to minority status by stressing ethnic purity
and indigenous cultural traditions, while downplaying the community's colonial heritage. It re-
discovers the colonial practice of seeing ethnic communities as 'permanent crystalline structures'...
and thus can afford to question the idea of an Anglophone identity that unites people beyond so-called
tribal boundaries. , 268

Petitioners claim that the 'people of the Southern Cameroons are under a colonialism of the
most depraved type, far worse than anything experienced either under German or English

, 269colonial rule .     On this and the above-mentioned historical reasons, they claim that virtually
every single provision on peoples' rights in the African Charter is applicable to them and has
been (repeatedly) violated by the Republic of Cameroon.270 It is worth noting that the move
by petitioners to present the case to the ACHPR was preceded by an equally intriguing case
where, more or less the same petitioners acted before the Abuja Federal High Court in
Nigeria, seeking the latter country to be declared under a legal duty to present their self-
determination case before international bodies. Given the issues raised and the compelling

271

legal arguments by petitioners, it is to be hoped that the ACHPR will seize the opportunity to

264 Dr. Gumne & Members of the SCNC and SC/IPO v. Cameroon, para.  119. See preceding paragraphs for an
overview of the alleged violations and failings of the government of Cameroon.
265

Ibid., para.  1 1.
266

See, for instance, F. W. H. Migeod 'British Cameroons, its Tribes and Natural Features', (1924) X677/1
African  ,1,#airs XCI, 176-187,   for an account of 'tribal' differences in British (Northern and Southern)
Cameroons from another time (the 19203)
267

See Konings and Nyamnjoh, 'The Anglophone Problem in Cameroon', at 210, for more details on the
abolition ofthe federal structure.
268

Konings and Nyamnjoh, 'Construction and Deconstruction', at 10.
269  Dr.  Gumne  &  Members of the SCNC and  SCAPO v.  Cameroon, pan.  150.
270 For an elaborate discussion of purported legal entitlements of Southern Cameroons and alleged violations by
Cameroon, see Dr. Gumne & Members ofthe SCNC and SC/IPO v. Cameroon, paras. 159-306. See also Legal
Argument  in  International  Law for  Independence for the  Southern  Cameroons,
http://www.southemcameroonsig.org/files/legal_argument-for_southern_cameroons.pdf (visited on 18
September 2008); Arts. 19,20(1), 21(1), 22(1), 23(1), and 24 ofthe African Charter.
21   For more on that case, see Gumne & Others v. Attorney General of the Federal Republic of Nigeria, Suit No.
FHC/ABJ/CS/30/2002, http://southerncameroonsig.typepad.com/at,uja.pdf (visited on 22 September 2008). See
also N. Enonchong, 'Foreign State Assistance in Enforcing the Right to Self-Determination under the African
Charter: Gunme (sic) & Ors. v. Nigeria', (2002) 46 Journal of African Law 2, 246-258, at 246.
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elucidate persistent ambiguities on applicability of peoples' rights provisions in the African
Charter to sub-state groups, including the meaning and extent of the right to self-
determination.

Besides these contentious cases, the ACHPR had issued reports and other documents in
which peoples' rights provisions were somehow echoed. In a Report on the Mission Of Good
O#ices to Senegal, the African Commission reaffirmed the need to preserve territorial
integrity of the country.272 However, it acknowledged the need for 'frank and constructive
dialogue ... between the two parties, from which a solution can emerge, a solution which will
assure the cohesion and

continuit¥ of the people Of the unined Senegalese state in a
community of interest and destiny .2 3 The ACHPR did so in the hope that its work and report
will serve as a basis for re-establishing 'peace, justice and well-being of the populations of

, 274Senegal in general  and of the people of Casamance in particular . References to 'people of
unified Senegal' and 'people of Casamance', seem to suggest that the ACHPR uses the
concept relatively.

Similarly, in a 2004 Fact-Finding Mission to the Republic of Sudan in the Darfur Region
report, the ACHPR describes its mission as aimed at investigating and establishing 'the
human rights situation affecting the people ofDa,yi,r,;275 grounding on reports of 'killing of
civilians, particularly men from the Fur, Marsalit, and Zaggawa ethnic groups, who are

, 276indigenous to the Darfur region . The report concludes with a recommendation to the
Government of Sudan 'to abide by its international obligations ... in particular the African
Charter on Human and Peoples' Rights to ensure that it guarantees the enjoyment by its

, 277people of their basic rights,  in spite of their cultural  and  ethnic diversity  .       Here again,  the
ACHPR refers to the 'people' of Darfur and to Sudan and 'its people'.

Provisions of the ACHPR allow the ACHPR to draw inspiration from 'international law on
human and peoples' rights'278 and to take into consideration 'as subsidiary measures to
determine the principles of law ... customs generally accepted as law, genera ,erinciples of
law recognized by African states as well as legal precedents and doctrine'. These two
provisions have served as basis for references to the jurisprudence of international (mainly
UN-affiliated) or, regional (European and Inter-American Systems) bodies. Thus, on this very
issue of indigenous rights in Africa, it is likely that future jurisprudence of the ACHPR or, o f
the created Court of Justice and Human Rights (which has similar provisions on source of
law) will lean on landmark cases from other regional bodies. Among many others, rulings by

212  ACHPR, Report on the Mission of Good Ollices to Senegal of the African Commission on Human and
Peoples' Rights (1-7 June 1996), 10'b Annual Activity Report 1996/1997, Annex VIII. See also Thornberry,
Indigenous  Peoples, 01257-258.
273

ACHPR, Report on the Mission OfGood OBees to Senega/, section V, 3 (12). Emphasis added.
274

Ibid., section VI infine. Emphasis added.
275   ACHPL  Report  of the  African  Commission  on  Human  and  Peoples'   Rights'   Fact-Finding   Mission  to  the
Republic of Sudan  in the  Darfur  Region  (8-18 July  2004).  224  Activity Report, 25-19  June, 2001,EX.CL1364
(XI), Annex III, para. 6. Emphasis added.
276 Ibid., para. 3. Emphasis added. For further reference to the 'people of Darfur' in the report, see also para. 34.
(5). Subsequently, in the Resolution on the Situation of Human Rights in the Darfur Region in Sudan, 38* Ord.
Sess., Banjul/The Gambia, 21 November - 5 December 2005, EX.CL/279 (IX), Annex III, para. 6 of the
preamble, the ACHPR expresses its deep concern over the 'continued depopulation of vast areas in the region of
their indigenous owners'. Emphasis added.
27'7 Ibid., para. 151. Emphasis added. The ACHPR seems not to have any problem in referring to the 'people of
Sudan' and the 'people of Darfur' in the same report.
278 Art. 60 of the African Charter.
279 Art.  6 1  0 f the African Charter.
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the Inter-American Court on Human Rights in such cases as The Mayagna (Sumo) Awas
Tingni Community v .  Nicaragua;80  or Case of the Saramaka  People v. Suriname,281  mig>Abe
relevant for interpretation of state obligations under peoples' rights provision of ACHPR.
Saramaka  People v.  St:riname is  of a particular interest in the African context for resurrecting
the differentiation between ' indigenous' and 'tribal' peoples, a terminological duality

282favoured by the ILO but virtually absent within the UN framework on indigenous rights.
, 283

Despite remarking that the 'Saramaka people are not indigenous to the region they inhabit,
the court applied to them the indigenous rights regime by declaring that:

'[M]embers  of the Saramaka people  are  to be considered a tribal community,  and  [that] the Court's
jurisprudence regarding indigenous peoples' right to property is also applicable to tribal peoples

because both share distinct social, cultural, and economic characteristics, including a special
relationship with their ancestral territories, that require special measures under international human
rights  law in order to guarantee their physical and cultural  survival' 284

The  unpopularity  of ILO Convention  169 in Africa - coupled  with the particular socio-
political and historical resonance of 'tribal' on a continent said to host an eclectic number of
tribes or ethnicities - makes it difficult to maintain this terminological duality in a context
where identification as indigenous is still widely contested. If the term has the merit of
extending protection to groups whose historic anteriority on occupied lands is not attested, it
fails to capture distinctive features of claimant indigenous groups in the African context
where tribal affiliation is somehow still a predominant reality than an exception.

5.3.6. The Working Group of Experts on Indigenous
Populations/Communities

On the occasion of the celebration of the International Day of World's Indigenous Peoples in

2008, the ACHPR issued a communiqut stating that 'the rights of indigenous peoples have
been a regular feature on the human rights discourse of the A frican Commission' for almost a
decade.283 It is, indeed, a fact that the indigenous rights agenda in Africa is spearheaded
through the ACHPR. From the early 1990s, the various conferences - held on the continent or
abroad - exploring indigenous rights and/or multiculturalism in Africa steered the debate. 286

However, formal steps were institutionally taken by the ACHPR at the turn of the last
millennium. Instigated and sponsored by the Copenhagen-based IWGIA, a meeting of
(claimant) indigenous peoples from East, Central and Southern Africa was convened in the

280 See The Mayagna (Sumo) Awas Tingni Community v. Nicaragua. The decision found violations of
(communal) property rights of the community through state concessions to logging companies.

281 Case of the Saramaka Peop/e v. Suriname, Judgment, 28 November 2007, Inter-Am. Ct. H.R. (Ser. C) No.
172. The case upheld violations of communal property rights of the Saramaka and non-respect by the state of the
obligation to obtain free, prior and informed consent of the group in granting concessions for development

rrojects.
82 Ibid. See paras. 77-86 for an elaborate discussion on the differentiation.

283 Ibid., para. 79.
284 Ibid., para. 86. See also L. Brunner, 'The Rise of Peoples' Rights in the Americas: The Saramaka People
Decision o f the Inter-American Court of Human Rights', (2008) 7 Chinese J.Int 7.L. 3, 699-711,  for an analysis

of the decision.
285 , A frican Commission on Human and Peoples' Rights Message on gth August - International Day of World's
Indigenous Peoples', http://iwgia.synkron.com/graphics/Synkron-
Library/Documents/InternationalProcesses/ACHR/ResolutionsDeclarations/07-
08ACHPRStatementIPS_Day_August2007.pdf (visited on 25 September 2008).
286 See more generally section 3.2 supra, on the rise of indigenousness in Africa.
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Tanzanian   town   of Arusha in 1999.287 The meeting issued resolutions requesting, among
others, the ACHPR to 'establish a working group to consider all aspects of the rights of
indigenous peoples in Africa and to promote consideration of the matter by African states'.288
The ACHPR followed suit by adopting, a year later, the Resolution on the Rights of
Indigenous Populations/Communities in Africa. The said-resolution created a Working

289

Group of Experts tasked with a mission examine the concept of indigenous
populations/communities in Africa. The Working Group of Expert was, further, requested

290

to study the implications of the African Charter on Human Rights and well being of
indigenous populations/communities especially with regard to: a) the right to equality
(Articles 2 and 3), b) the right to dignity (Article 5), c) the protection against domination
(Article  19), d) sel f-determination (Article 20) and, e) the promotion of cultural  development
and identity (Article 22). Finally, the Working Group of Experts was to formulate

291

appropriate recommendations for the monitoring and protection of the rights of indigenous
populations/communities.

292

During its following session, the ACHPR appointed seven members ofthe Working Group of
Experts to perform this task.293 The WGEIP/C produced a Report of the *'icanCommission's Working Group of Experts on Indigenous Populations/Communities.24 The
said-report was adopted by the ACHPR in 2003, and subsequently published in conjunction
with IWGIA in 2005.295 The report highlighted what it considered to be the specific
challenges faced by (claimant) indigenous groups in Africa. It discussed some identification
criteria for indigenousness and made a non-exhaustive listing of groups (to be) considered as
indigenous on the continent.296 The dilemmas faced by the ACHPR are discernable through
terminological references to indigenous populations, peoples and/or communities throughout
the report. Despite being contemporaneous to dynamics within the UN system where
'indigenous populations' were progressively winning their battle for recognition as'peoples',297 the process of establishing the WGEIP/C was unable to avoid these

257
For more on this, see *A brief history of the ACHPR Working Group on Indigenous

Populations/Communities in Africa', http://www.iwgia.org/sw25 I 15.asp (visited on 23 September 2008).
288 See 'Arusha Resolutions', Indigenous,4«#airs, 2/99, para. 21.3.
289

ACHPR, Resolution on the Rights of Indigenous Populations/Communities in Africa, at  14. The spelling of
the resolution refers to a Working Group of Experts on the Rights of Indigenous Populations/Communities in
Africa.
290 Ibid. para. c.
zw Ibid.
192 ibid-
293 See ACHPR and 1WGIA, Report on /ndigenous Populations/Communities, at  11. The group comprised three
members of the ACHPR„ three experts from (claimant) indigenous communities in Africa and one independent
expert (from IWGIA). The mandate of the Working Group has been renewed twice for two years each time, as
evidenced by the two Resolution[s] on the Composition and Renewal of the Mandate of the Working Group on
Indigenous Populations/Communities in Africa, African Commission on Human and Peoples' Rights, 38m Ord.
Sess., Banjul/The Gambia, 21 November- 5 December 2005; and 42nd Ord. Sess., Brazzaville/Republic of
Congo, 14-28 November 2007.
294 See the extensively referred to report of ACHPR and IWGIA, Report on indigenous
Populations/Communities. The creation of a Working Group on  Indigenous Populations/Communities  in  Africa
is clearly inspired  by both the UNWGIP  and  the  name  of one  of the most active sponsors of the endeavour,
namely the International Working Group for Indigenous Affairs (IWGIA).295

ACHPR, Resolution on the Adoption of the 'Report of the African Commission's Working Group on
Indigenous Populations/Communities; 17th Annual Activity Report, 34* Ord. Sess., Banjul/The Gambia, 6-20
November 2003, ACHPR /Res.65(XXX1V)03, at 53.
296 ACHPR and IWG\A,  Report on Indigenous  Populations/Communities, at 14-104.
297 Following the creation ofthe UN Permanent Forum on indigenous Issues (with the subsequent disappearance
of the institutionally weaker UNWGIP) and the process of adoption ofthe UN Declaration on the Rights of
Indigenous Peoples.
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terminological intricacies. The 2000 Resolution on the Rights of Indigenous
Populations/Communities in Africa referred to the establishment of a working group of
experts on the rights of indigenous or ethnic communities in Africa. Subsequent

298

formulations will skip the 'ethnic' referent.299 The report noted that express reference to
peoples was avoided 'due to the divergence of views within the African Commission itself
about the value and meaning   of this expression within the African Charter'.3M   In   its
conclusion on the subject-matter, the report could only 'take the view' that specifically
mentioned provisions of the African Charter 'offer protection to indigenous peoples in
Africa'. 301

The groundbreaking nature of the Working Group's report is progressively turning it into a
canonical source of argument in pressing for recognition and protection of indigenous rights
within African countries.302 The unambiguously receptive position of the ACHPR - over the
existence and need for protection of indigenous peoples in Africa - is formulated as an
answer to the previously held 'divergence of views within the ACHPR'. It was reinstated in
the  ACHPR's  Advisory  Opinion  on  the  UN  Declaration  on  the  Rights  of Indigenous  Peoples,
adopted during the heated discussions in the final stages of the adoption of the said-
declaration.303 It nonetheless fails to elucidate subsisting ambiguities over its own continued
references to indigenous 'populations' and/or 'communities', as in the very title of the report.
Thus, the Working Group seems to attach little importance to terminological usages. It uses
'populations/communities' in place of 'peoples', in order to formally comply - as much as
possible - with the letter of the resolution creating its mandate. 304

The resolution adopting the WGEIP/C's report further reshaped the nature and mandate of
the Working Group of Experts by empowering it to, among others, conduct 'country visits to

, 305

study the human rights situation of indigenous populations/communities . Following suit,

298 ACHPR /Res.51(XXVIII)00, para. 1. Emphasis added. It reads that the ACHPR resolves to '[e]stablish a
working group of experts on the rights of indigenous or ethnic communities in Africa'.
299 For instance, it is already absent in the 2003 Resolution adopting the Working Group's report.
300 ACHPR and IWGIA, Report on Indigenous Populations/Communities, at 12.
301 Ibid., at 79. The said provisions are: Arts. 2 (equality); 3 (equal protection ofthe law); 5 (human dignity); 17
(language and culture); and 19-24 (peoples' rights).
302 For some studies extensively referring to the report, see Viljoen, /nternational Human Rights Law in ,Uh'ca,
at 283-283; Bojosi, 'Protecting Indigenous Peoples in Africa', at 391-393.
303 See ACHPR, Advisory Opinion (2007).
304 Unless terminological usages are meant as a tactical move to gain support from states and other actors (a
sw,port that could not be secured through uses of alternative terms such as 'peoples').
30 See ACHPR /Res.65(XXXIV)03. The created Working Groups of Experts was given the following terms of
reference  'for the promotion and protection of the rights of indigenous populations/communities in Africa':

1. With support and cooperation from interested Donors, Institutions and NGOs, raise funds for the
Working Group's activities relating to the promotion and protection of the rights of indigenous
populations/communities in Africa.

2. Gather, request, receive and exchange information and communications from all relevant sources,
including Governments, indigenous populations and their communities and organisations, on violations
oftheir human rights and fundamental freedoms.

3. Undertake country visits to study the human rights situation of indigenous populations/communities,
4. Formulate recommendations and proposals on appropriate measures and activities to prevent and

remedy violations of the human rights and fundamental freedoms of indigenous

populations/communities.
5.    Submit an activity report at every ordinary session of the African Commission.
6.    Co-operate when relevant and feasible with other international and regional human rights mechanisms,

institutions and organisations.
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the WGEIP/C has conducted working visits to Burundi,306 Botswana,307 Namibia,ios Republic
of Congo,309 Niger,310 and other countries.111 Country missions generally consist of inquiries
into the situation of, and specific problems faced by (claimant) indigenous people(s). They
also extend to the examination of 'legislative, constitutional and other provisions and
mechanisms put in place to promote and protect the rights of indigenous populations'.312
Visiting members of the Working Group of Experts interact with relevant communities and
their leaders, but also with representatives of various national and international social actors
involved in issues touching upon the lives of claimant indigenous groups. The deplorable
living conditions of extreme poverty, dispossession (including of land), discrimination, or
victimization (as in the case of practices tantamount to enslavement by members of other
groups113  are among other documented issues highlighted in the reports. Conclusions
generally consist of recommendations and calls for action in tackling these pressing problems
upon which the very survival ofthe concerned groups depends.

The  work of the ACHPR - with the assistance of other actors such as IWGIA - can claim to
have made a tremendous achievement in giving visibility to groups which were virtually
buried in the shadows of modern history of Africa. Many challenges lie ahead in tackling
issues pertaining to the appropriateness of indigenousness as the chosen path in addressing
the plight of the said-groups. Reliance by the ACHPR on 'socio-psychological description of
indigenous people, setting out broad criteria and affirming, as in the United Nations system,
the principle of self-definition and recognition of self-identity of peoples',314 fails to answer
the acknowledged counter-claim that, with few exceptions, all 'Africans can claim to be
aboriginal people of the continent and nowhere else'.315

5.4. Conclusion

It appears from the present analysis that African regional bodies are still undergoing
processes of transformation in all aspects which make it difficult to determine whether and
how indigenous rights are provided for and protected. African regionalism has produced

306  ACHPR and \WGIA, Report of the African Commission's  Working Group on Indigenous
Populations/Communities:  Research and Information  Visit to the Republic of Burundi, 27 March -9 Apr\\ 2005
(2007)
307

ACHPR and IWG\A,  Report  of the  African  Commission's  Working  Group on Indigenous
Populations/Communities:  Mission to the  Republic  of Botswana,  15-23  ]une 2005 (2008).
308 ACHPR and IWGIA, Report of the African Commission's Working Group on Indigenous
Populations/Communities:  Mission to the  Republic  of Namibia, 26  ]uly-5  August 2005  0008)
   ACHPR and IWGIA,  Report of the African  Commission's  Working Group on Indigenous
Populations/Communities:  Research and Information Visit to the Republic of Congo, 5-19 September 2005
(2007).
1"  ACHPR and IWGIA,  Report  of the  AjPican  Commission's  Working Group on  Indigenous
Populations/Communities:  Mission to the  Republic  of Niger,  14-24 February 2006  (2008).
311

As indicated in, for instance, the Progress Report ofthe Working Group on /ndigenous
Populations/Communities, 42nd Sess. November 2007, http://www.iwgia.org/graphics/Synkron-
Library/Documents/InternationalProcesses/ACHR/41 st%20Session/41 stSessionWGIP_ProgressReport_ENG_pdf.pdf (visited on 10 August 2009); Research and Information Visits were also conducted  in the Central African
Republic, Uganda and Gabon, while other missions were planned for Burkina Faso, Kenya, Rwan(la, and
Tanzania.
312 ACHPR and IWGIA, Report on Botswana Visit (2008), at 22.
313

See, for instance,  the 2007 Report on Pygmies  in the Republic of Congo.
314

ACHPR and PNGlA, Report on  Indigenous  Populations/Communities, at  11.
315 Ibid.
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several instruments, decisions and statements backing the protection of, at least aspects of,
indigenous rights. A number of these documents celebrate the richness of cultural diversity
on the continental, national and local levels. Founding documents of African regionalism -
the OAU Charter and the AU Constitutive Act - provide a solid legal basis upon which
'people(s)' should, and can, be protected. Furthermore, from the 1976 African Cultural
Charter to the 2007 African Charter on Democracy, Elections and Governance, the need to
protect various national identities is strongly expressed. Some might even argue that if these
standards were to be effectively implemented, a specific legal framework for 'Africa's
indigenous peoples' would somehow be superfluous. In either case, beyond references to, or
statements over, the need to protect various cultural identities, there seems not to be (yet) any
consensus within regional political (and to some extent legal) bodies as to the necessity of
specifically protect indigenous rights in Africa. The fact also remains that there are still
relatively few references to indigenous peoples or rights in official documents of African
regional bodies.

Clearly, references to 'indigenous' in documents predating the end of the 19905 concerned
entire populations of countries or territories. Against that backdrop, it appears that the Addis
Ababa-based regional political institutions still oppose some resistance to a concept seen as
inappropriate in the African context. This is in sharp contrast with the Banjul-seated ACHPR
which has embarked on the path of promoting and protecting indigenous rights as part of its
mandate derived from the African Charter.  Much of the work on indigenous rights in Africa
is therefore based on the work of the ACHPR with the support of other (mainly foreign)
bodies or countries.316 Thus, the ACHPR has, not only embarked on the path of interpreting
peoples' rights provisions of the African Charter as applicable to groups such as (claimant)
indigenous peoples, but also it has undertaken other Charter-based activities in promoting and
protecting indigenous rights. Much of this is, however, still 'work in progress' and the
discussion remains unsettled as to who qualifies as indigenous within African countries. The
Working Group of Experts' general and country reports give indications on the status of the
indigenous rights debate in Africa. The various reports, however, acknowledge the difficulty

317to protect indigenous rights on a continent where most inhabitants are, indeed, indigenous.
It is nonetheless tenable to argue that the very fact that missions of the WGEW/C are invited
or, allowed to carry out their activities, in relevant countries is, in itself, a sign of
governmental recognition of indigenous people(s) where such claims exist and of the need to
address their predicament. Indirect forms of recognition of domestic indigenous claims by
individual African countries might also be inferred from their favourable vote on the UN
Declaration on the Rights of Indigenous Peoples. However, no matter what the answer would
be, the challenge remains that in most cases, there is a real discrepancy between
governmental explicit or tacit recognition of indigenous groups and translation of this
recognition into practical policies effective on the ground.

The varying landscapes of application of peoples' rights provisions in the ACHPR leave
ample room for discourse. Clearly, it appears that there is a lack of, at least conformity, at
most consistency, in the usage of 'people' or 'peoples' by the ACHPR. Ambiguities are
discernable in, for instance, references to 'peoples' and 'people' of D.R. Congo without

316 See,  for  instance,  Twenty-second  Activity  Report  of the  African  Commission on  Human  and  Peoples'   Rights,
para. 106 where the ACHPR gratefully acknowledges that 'DANIDA [the Danish International Development
Agency] continues to support the activities of the Working Group on Indigenous Populations/Communities
through the International Working Group on Indigenous Affairs (IWGIA) ... The European Union, through the
International Labour Organization (ILO) is also supporting the activities of the WGIP'
317 Ibid., at 12.
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specifying whether the ACHPR considers that the inhabitants of single African countries are
constitutive  of both 'a people' which itself is an aggregation of'peoples'. The 'jurisprudence'
of the ACHPR is  far from providing for clear answers on the applicability of peoples' rights
provisions in the African Charter, including to a specifically construed legal category of
indigenous peoples in Africa. The activist role undertaken by the Working Group of Experts
in promoting indigenous rights in Africa has not yet succeeded in bridging consensus, as far
as terminological usages are concerned, within the entire body. Lack of consensus,
consistency and clear guidance within, and from, the ACHPR is reflective of the unsettled
nature of the indigenous rights debate within the overall regional framework. More generally,
nothing proves that reluctant African states have changed their position over indigenous
rights in the aftermath of the adoption of the UN Declaration on the Rights of Indigenous
Peoples, moving away from the position initially taken throughout the process.318

3 I 8 As reflected in AU, Assembly/AU/Dec.141 (Vill).
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PART III: INDIGENOUSNESS IN AFRICA UNDER
SELECTED CASES

It is to be recalled here that groups identifying themselves as indigenous in African countries
are mainly composed of (former) hunter-gatherers and pastoralists. Socio-economic
conditions of group members are said to be threatened by both natural and human-induced
changes in their living environments. These changes take the form of disruption of, or
dislocation from, their traditional living environments at the hands of the state or private
actors; culminating into a progressive shrinking of their traditional resource base, vital for
their survival. As discussed in previous chapters, each category - hunter-gatherers or
pastoralist - refers to dozens, if not hundreds, of different groups living in different African
countries. Their living conditions and environments might be similar and yet different.
Accordingly, it would be an oversimplification to draw general conclusions from an
examination of any single case. The ideal would be to study in depth any of the claimant
indigenous groups and learn more about the specific challenges and circumstances
underpinning indigenous claims and enrolment in the global indigenous movement.

Grounding on the particularly challenging nature of identification as indigenous peoples in
their particular settings, the present study has opted for further exploration of indigenousness
in Africa under - out of many other possibilities - two cases: the Twas in Rwanda and the
Maasai in Kenya. The former are generally considered as (former) hunter-gatherers while the
latter are classified as transhumant pastoralists. This classification according to modes of
production constituted the first criteria of selection of cases to be further explored. The
underlying reasons were to examine the reality of the asserted commonality of experiences of
indigenous peoples. Furthermore, the choice of these two groups, out of several other groups
engaged in the indigenous movement, was motivated by the peculiarity of socio-political
environments in which these indigenous claims are formulated. Identity claims played a
central   role in modern history of Rwanda.   The 1994 genocide   was   in   fact   the   most
horrendous form of expression of identity. The spectre of continued societal polarization
along ethnic lines has led post-genocide Rwandan authorities to outlaw any identity based
claims. Batwa participation in the global indigenous movement is to be situated in this
particular context. On the other hand, pre-colonial history of the Maasai presents them as
valiant conquerors who had established a vast empire in East Africa by the time of colonial
encounter. Marginalized during colonization, Maasai in modern day Kenya constitute one of
more than twenty different ethnic groups in the country identifying with the indigenous
movement. Despite an undeniable history of marginalization and destitution of these groups,
indigenousness seems to be, more than anything else, a path to development. Accordingly,
the significance of indigenous identification by the Maasai is examined in light of the
country's reality whereby more than one-third of the country's 'tribes' claim to be indigenous
under the contemporary meaning of the concept.

This inquiry modestly acknowledges its inability to exhaust the complexity of indigenous
identification by Twas of Rwanda and Maasai of Kenya. History, anthropology, archaeology,
law, sociology and economics - among others - might be brought into play to support or deny
their indigenous claims, depending on adopted lines of reasoning. Several volumes of treatise
would be needed to rightly capture all the dimensions of the problem. Accordingly, the
following analyses offer limited insights, hoping to be complemented by others.
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6.    TWA MARGINALITY AND INDIGENOUSNESS IN
RWANDA

6.1. Marginality: A Historical Perspective

For the past several centuries, Rwanda is inhabited by three groups which have successively

been referred to as races, classes, tribes or, ethnicities. Colonial encounter towards the end of

the nineteenth century marvelled at what they saw as a sophisticated level of centralization  of
a Rwandan kingdom inhabited by three very different peoples with attributed different
historical roots. i The Kingdom  'held the allure,  for many observers, of the paradigmatic pre-
colonial African state: centralized, stratified, ethnicized, and "feudal"'.2 The better-

documented colonial and post-colonial history of the country was heavily shaped by the
difficult quest for a balance between identification as Rwandans on the one hand or, as Hutu,
Tutsi and Twa on the other hand, with attached hierarchies and/or exclusions.1 Before
examining the current situation of Twas in Rwanda and their indigenous claims in
perspective, the present chapter takes a retrospective look at historical and socio-
anthropological considerations over this identity. The rationale is that, while history might
seem irrelevant in efforts aimed at addressing the present predicament of Twas of Rwanda
and other (former) hunter-gatherer communities in the region, interrogation of the past might
inform the present and suggest remedies for the future. Furthermore, the relevance of the
'first here' undertones in justifications for (claimant) indigenous peoples' needed special

legal protection should be examined in perspective within the African (and in this case
Rwandan) context. Bearing this in mind, the chapter looks at past and present conceptions

over Twas as the indigenous people of Rwanda, before focusing on current conditions and

challenges faced in the quest for a better future.

6.1.1. Batwa as Indigenous in Rwanda and Tropical Africa

The name Twa refers to the least known of the three 'ethnic groups' composing the Rwandan
population.4 'Ethnic groups' is used here with caution, based on persistent disagreements

over terminological and historical accuracy in considering - beyond popular beliefs - Hutu,

' The most notorious caricatural account on Rwanda and its people is provided by Rev. A. Pages, Un Royaume

Hamite au Centre de l'/Uh'que Centrale (Institut Royal Colonial Belge, M6moires,  1933).
2 D· Newbury and C. Newbury, 'Bringing the Peasants Back In: Agrarian Themes in the Construction and

Corrosion of Statist Historiography in Rwanda', (2000) /03 American Historical Review 3, 832-877, at 837.
3 For relevant critical analyses of identity claims and their role in shaping the tragic history of Rwanda, see,

among many others, N. Eltringham, "'Invaders Who Have Stolen the Country": The Hamitic Hypothesis, Race
and the Rwandan Genocide', (2006) /2 Social Identities 4, 425-446; G. Prunier, Tile Rwandan Crisis.· History Of
a Genocide (Fountain Publishers, 1995), at 5 et seq
4 Note that Twa, (A)Batwa or (U/0)Mutwa, are all used to refer to group members, depending on whether you

re fer  to   the   name in singular   or  plural, in original languages   or in adopted terminologies under 'Western'
languages such as English and French (namely the use of the suffix Twa - same as in Hutu and Tutsi - which are

the uncharlgeable part of the word in Kinyarwanda and many other Bantu languages). The most commonly used

forms to refer to the group are -Batwa' and 'Twa', the difference being that Batwa uses Ba- which indicates

plural in relevant local languages such as Kinyarwanda, Kirundi and other Ugandan and Eastern Congo
languages. For the sake of consistency with common references to Hutus and Tutsis (instead of Bahutu and

Batutsi), the present study will mainly refer to 'Twa(s)' However, when needed, Twa(s) and Batwa will be used

interchangeably.
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Tutsi and Twa as such: Whatever the exact designation is, members of the Twa community
have been in the margin of society to the extent that most social studies on the region hardly
spare more than few paragraphs, if any, on this group: Lack of visibility is partially
explained by the population size. Even if literature on Rwanda tends to reproduce old
estimates suggesting that the Twa population totals around one percent of the entire
population, Twas are in fact said to be far below that figure.7 Current estimates, including by
Twa organizations, put the population at somewhere between 25,000 and 35,000 individuals.
That figure places them at somewhere between 0.3 and 0.4 percent of a national population
estimated to be close to  10 million in 2008.' The Twas of Rwanda are believed to be a cluster
of the Twa population living in the African Great Lakes Region (mainly Burundi, Eastern
D.R. Congo, Rwanda and Uganda). Estimates put this population at somewhere between
70,000 and 87,000.1' Twas are further considered to be part of a wider group of forest
dwellers in Tropical Africa known as Pygmies. 11 Similarly to the case of Twas,  it is currently
quasi-impossible to provide an exact figure of the Pygmy population.

Accordinli to
a number

of studies,  it is estimated to be somewhere around 250,000 and 350,000 people.

5 For a discussion thereon, see the various chapters in Universitd Nationale du Rwanda/Centre de Gestion des
Conflits (UNR/CGC), Peup/ement du Rwanda: Enjetor et Perspectives (Editions de L'Universitd Nationale du
Rwanda, 2002).
6 It is reported that there is a limitedness of studies not only on Batwa but also on the whole Pygmy populationof the region as it appears in K. A. Klieman, 'The Pygmies were our Compass'.· Bantu and Batwa in the History
of West and Central  Africa.  Early  Times  to c.   1900  C.E.  (Heinemann, 1003), at xv .

See, for instance, J. J. Maquet, Le Sysume des Relations Sociales dans le Ruanda Ancien, Vol. 1 (Sciences del'Homme: Ethnologie, Annales du Musee Royal du Congo Belge, Tervuren, 1954), at 22; M. D'Hertefelt, LesCians  du Rwanda Ancien:  Elements  d'Ethnosociologie et  d'Ethnohistoire  (Musee Royal de  \'Afnque  Centrale,
1971),  at 49. For relatively new studies reproducing this figure, see Prunier, The Rwandan Crisis.· History Ofa
Genocide, at 5, Newbury and. Newbury, 'Bringing the Peasants Back  In'.  at  836,  note  11 (the latter two authors
rightly refer to one percent or less).

According to Lewis and Knight, The Twa ofRwanda, at 21, the Twa population in Rwanda is estimated at
somewhere between 0.2 and 0.4% ofthe national population. Communautd des Potiers du Rwanda
(COPORWA), Rapport  Annuel 2007, http://www.coporwa.org/documents/CAURWA_RA_(2007).pdf (visited
on 6 October 2008), at 5, claims that the Batwa population in Rwanda numbers between 30,000 and 35,000
individuals. CAURWA's Rapport Annuel 2002.
http://www.coporwa.org/documents/CAURWA_RA_(2002).pdf (visited on 6 October 2008 gives a lower figureof 20,000-27,000 people (unless a high reproduction rate over some five years between these reports, explains
the difference). A figure of 33  144 Twas in Rwanda is found in : Communaut6 des Autochtones Rwandais
(CAURWA), Enqu2te  sur  les  Conditions  de  Vie  Socio-kconomique  des  Mtnages  Btr:6ficiaires  de  la
CommunautZ des Autochtones Rwandais, Rapport Gtn6ral, Kigali, Janvier 2004, at 57,
http://www.coporwa.org/documents/CAURWA_(20043).pdf (visited on 2 December 2008).
9 For the estimates on current Rwandan population, see http://unstats.un.org/pop/dVariables/DRetrieval.aspx
(visited on 12 November 2008).
10 See Lewis, The Batwa Pygmies, at 5·, D. Jackson, Twa Women. Twa Rights in the Great Lakes Region,
Minority Rights Group International, 2001. at 4.'
'  According  to  M.  Gusinde,  'Pygmies  and  Pygmoids:  Twides  of Tropical  Africa',  (1955) 28 Anthropological

Quarterly, 3-61, at 4, quoting some of his predecessors, 'the anthropologist designates those races as 'Pygmies'
the men of which exhibit an average height of less than 1500mm; and  if the average measurement is increased a
few millimeters, he speaks of"Pygmoids"'. As subsequent analysis will show, designation ofall Batwa as forest
dwellers does not take into consideration the relatively recent past and the present living environment of some
Twa communities outside the forest.
12 For the various figures on the Pygmy population in what is referred to in literature as Central Africa,
Equatorial Africa or Tropical Africa, see Barume, Heading towards  Extinction?'.  at 53, ACHPR and IWGIA,
Repon on /ndigenous Populations/Communities.  at  16; D. Vinding and E. Waehle, 'Focus on Hunter-Gatherers
of Equatorial Africa: Human Rights and Development Challenges', IWGIA. Indigenous Affairs, 4/96, at 13.

Most estimates are in the  150,000 - 350,000 people. But one has to take into consideration suggestions that the
Pygmy population in D.R. Congo is so unknown that it is estimated at somewhere between 270,000 and 4
million as in IWGIA, indigenous World. 2008. at 456 ( see quoted  sources  for these  figures).
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Like most names used to refer to group members in the various languages of countries where
they live, the generic term 'pygmy' carries a pejorative meaning. Historically and

, 13etymologically, it refers to 'human beings of exceedingly diminutive stature, as imagined
since antiquity, before becoming the source of fascination for socio-anthropological studies. 14

Descriptions of Twas and/or Pygmies in the early years of the colonial encounter were,
indeed, far from being generous. They were depicted as a 'pariah tribe',15 a 'race of fierce
and savage' beings, 16 who 'stand about 4 feet high, and are long-armed, short-legged, and
ugly, being usually distinctly prognathous'.17  Taylor  had no single doubt   that   'the   most
primitive Negritos are found in the forests of central Africa and include the Akka and
Batwa'.18 Chauvinistic depictions of Twa/Pygmies not only fitted into the then prevailing
racial theories in Europe but also were seen as reflecting local reality. 19 Shantz portrayed the
Twa of Burundi as a 'race of pygmies dependent largely on hunting ... despised and called
beasts by Watusi and Wahutu alike'.20 Twas did not live only by hunting but also by 'what
they steal from the fields and plantations of the surrounding tribes'.2 1 In retrospect, current
portrayal of them as perennial victims - since the invasion of their ancestral lands by more
powerful Bantu and later Nilotics  - is qualified by early accounts of Twas as people living on
'what animals they can snare or kill, and on the food that they steal from their more peaceful
neighbours, whose land they are constantly raiding'.22

13 W.  H.  Flower, 'The Pygmy Races  of Men',  (1889)  18 Journal of the Anthropological Institute of Great
Britain and Ireland, 73-91, at 73; see also C. P. Daly, 'Who Discovered the Pygmies?', (1892) 24 Joumat Ofthe
American Geographical Society ofNew York.  18-22; on early imageries and 'discovery' of the 'Pygmies'.
I 4 For a contrary affirmation on the pejorative meaning of the 'pygmy' designation, see MRG. 'Erasing the
Board':  Report of the  International  Research  Mission  into  Crimes  under  International  Law  Committed against
the Bambuti Pygmies in the Eastern Democratic Repubh'c Of Congo (Minority Rights Group International,
2004), at 9.
15

Anonymous, 'Dr. Baumann between Victoria Nyanza and Tanganyika', (1893) / Geographical Journal /,
228-230, at 229.
I6

E. M. Jack, 'The Mufumbiro Mountains', (1913) 41 Geographical Journal 6, 532-547, at 538.
17

R. G. T. Bright, 'The Uganda - Congo Boundary Commission: Summary Report', (1908) 32 Geographical
Journal 5,488-493, at 490. Ness provided, perhaps, one of the most chauvinistic accounts about the Twas, by
describing  them   as: ' [S]emi-pigmies who, together with gorillas and chimpanzees, inhabit the slopes  o f  the
volcanoes. Primitive and wild, they are apiarists, blacksmiths, makers of pottery, callers of apes, and are the
most hideous human beings I have ever seen, so ugly that it seemed but natural that they could (as it is said they
can) call to them the monkeys they so closely resemble. And when they had fed sumptuously on beef and beer
(the providing of which  was my part of the programme) they danced wildly in a cloud of dust, feigned battle,
executed masterly step dances, waxing ever more violent, not pausing till the night was far advanced', (P. Ness,
'From the White Nile to Ruanda',(1928) 72 Geographical Journal  1, 1-16, at 9).
18

G. Taylor, 'The Evolution and Distribution of Race, Culture, and Language', (1921)  /1 Geographical Review
1, 54-119, at 62.
19 Even though local reality was at times misread by early colonial presence in the country, it is not untrue that
local perceptions of Batwa by other members of the Rwandan community were, and to a greater extent are still,
biased and dominantly negative. Illustratively, the name of the country's first provisional president was
Dominique Mbonyumutwa, the latter name translating literally: I see a (Mu)Twa. The mere sight of a Twa in
this name - but also in similar names, sayings and 'populisms' - generally convey negativities about Twa
identity.
20

H. L. Shantz , 'Urundi, Territory and People', (1922) /2 Geographical Review 3, 329-357, at 344. Maquet, Le
Systt}me des Relations Sociales, at 22, also reported that halfjokingly, other Rwandans say that Twa are more
related to apes than to human beings ('en plaisantant d demi,  les autres Rwandais disent que  les  Twa sont plus

 parentLs  au singes  qu'aux  6tre  humains 1.R. G. T. Bright, 'Survey and Exploration in the Ruwenzori and Lake Region, Central Africa', (1909) 34
Geographical Journal 2, 128-153, at 149-150.
22

Jack, 'The Mufumbiro Mountains', at 538; see also Pages, Un Royaume Hamite, at 35.
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Early studies on Tropical Africa tend to agree on the fact that forest-dweller hunter-gatherers
were the first inhabitants of the region. 23 These studies also agree, more generally, on the fact
that hunter-gatherers were subsequently invaded and dominated by agriculturalist Bantus and,
later, by Hamitic herders.24 Since Twas still lived mainly by hunting and gathering, they were
seen as direct descendents  from the first inhabitants of region.25 The  fact of the matter is that
theorizations over Bantu and hamitic invasions were formulated at a time when it was widel
believed - among historians and anthropologists - that humankind originated in Asia.A
Subsequent theories suggested that East Africa is the cradle of mankind and, since equatorial
Africa adjoins the latter region,   ' it   has been inhabited since very early times, especially
during periods when most of the area was covered by savannas'.27

The first European explorers, historians and anthropologists in equatorial Africa saw clear
'racial' distinctions between Pygmoid and Khoisan first inhabitants of the region and
neighbouring groups.28 Discourses over racial differentiation, and aboriginality of some
'racial' groups over others will, henceforth, dominate, and to some extent shape, history of,
and perceptions over, the various inhabitants of the region. Elaborating on the origin of
modern day Twa/Pygmies, Hiernaux contended that comparative studies of pygmy or
pygmoid hunter-gatherers and forest agriculturalists suggest that 'several independent lines of
"pygmization" have evolved from a common central stock in different areas of the rain forest,
and probablj during different times, to give birth to present pygmy and pygmoid
populations . Studies on peoples and their environments argued that 'pygmy races of the
primeval tropical forests really became dwarfed as the result of deterioration under the
difficult conditions of life in the environment to which they had been driven by a stronger

23 For a discussion of the various hypotheses and supporting evidence, see Chdtien, The Great Lakes ofAAica,
at 41-83; C. Kanimba Misago, Yeuplement Ancien du Rwanda: A la Lumitre des Recentes Recherches', in F.
Rutembesa et a/. (eds.), Rwanda· /dentiu et CitoyennetJ (Editions de l'Universitt Nationale du Rwanda, 2003).
47-81, at 52.
24 Compare and contrast the studies in the preceding note.
25 See generally Lewis, The Batwa Pygmies, at 6 et seq.
26 In the words of H. H. Johnston, 'The Origin of the Bantu', (1907) 6 Journa/ of the Royal.1»ican Society 24,
329-340, at 333; summing up existent assumptions, there are: '[Q]uite sufficient indications to permit us to
entertain the theory that southern Asia was the region in which man originated, and in which he began to
differentiate into three principal sub-species-Caucasian, Negro, and Mongol: and that the Negro stock after
having originated in India (possibly) branched out eastwards into the Negritos, Andamanese, Papuans,
Melanesians, Tasmanians of the present age; while westwards in a type that may  have been alike the ancestor of
the Pygmy, Bushman, and Negro, he wandered through south-western Asia to the shores of the Mediterranean
and eventually to Africa south ofthe Sahara in which his home now lies'.
For further literature on these theories,  see  H. H. Johnston et a/., 'A Survey of the Ethnography o f Africa:  And
the Former Racial and Tribal Migrations  in that Continent',  (1913) 43 Journal of the Royal AnthropologicW
Institute ofGreat Britain and Ireland 375-421. Barnard, 'Kalahari Revisionism', at 5.
21 For  a discussion thereon,  see  1.  Vansina.  Paths  in the  Rainforests:  Toward  a  History  of Political  Tradition  in
Equatorial Africa (University of Wisconsin Press,  1990), at 47.
28 For early accounts of peoples of the region.  see  P.  B. Du Chaillu, 'Equatorial Africa,  with an Account of the
Race of Pigrnies', (1870)  2  Journal  of the  American  Geographical  and  Statistical  Society  2,99-1 \2·,  A.  Nerner,
'The Native Races of German East Africa', (1910) 10 Journal Ofthe Royal »ican Society 37, 53-63, at 61; H.
H.  Johnston, 'The People of Eastern Equatorial Africa<,  (1886)  15 Journal of the Anthropological Institute  Of
Great  Britain and  ireland, 3-\5.
29 J.  Hiernaux,  ' Physical   Anthropology  of the   Living  Populations  of Sub-Saharan   Africa',  (1976) 5 Annual
Review of/lnthropology. 149-168,  at  156.  See also Vansina, Paths  in the Rainforests,  at 4749; Klieman,   'The
pygmies were our Compass:  at xix, where the author argues that 'the enduring nature of the first-comer social
category...makes it clear that an actual population of outsider autochthons has never ceased to exist within the
rainforest itsel f. The author goes on to justi fy the use of 'Batwa' to refer to those first-corners o f both modem
and historical times on the ground that the 'earliest of these autochthons need not have been identical to
modern Batwa people in physical, cultural, or economical ways'.
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tribe or race'.30 Here, natural and environmental conditions are used to explain the process of

'pygmization', rather than common descent of all pygmy populations.
31

Regardless of the merit of the theory over 'several independent lines of "pygmization"',
contemporary reality shows that beyond various local designations, there seems to be no
generally agreed upon name to refer to (former) hunter-gatherer groups of the region known
as pygmies.32 Twa, Pygmies, Hunter-Gathers, Forest Peoples are among other generic names

used, either singularly or cumulatively Grounding on historical caricatures associated with
'Pygmy', some contemporary studies have tried to circumvent its usage, choosing 'Twa' as
the local, generic name for the whole hunter-gatherer population of Tropical Africa.31 Some
have even seemingly found evidence of applicability of the name 'Twa' to groups beyond
Tropical Africa, including to Southern African San.34 Nonetheless, if 'Twa' (and local
variants such as Cwa) is the widely used name, there seems to be no consensus over the
historicity of its applicability to some, or to all, hunter-gatherers in the region. As it was
arguably remarked  in  1953, this denomination:

'is given to: people of the south, of the bow, of the bush, of the wilderness, of the swamps; to people
who are Pygmies, who are not Pygmies; to Bushmen, ... to Nguni, to forest negroes, to slaves, servants,
autochthones, or aborigines; to people who are outcasts, abandoned, small, short, dwarfs, fish-
poisoners, relatives, foreigners; who are the Men, who are not Herero, who came from the sources of
the Mapoota, who belong to a secret sect'.35

Accordingly, the generic 'hunter-gatherer' appears to be one of the less contentious
terminologies. However, it is applicable not only to Tropical African groups but also to
groups in Southern Africa (Sans), East Africa (Hadzabe, Dorobo, Akie, Ogiek, Watta,
Sengwer, Yaaku) and other continents, not necessarily falling under the Pygmy designation.

36

The discomfort with usage of 'hunter-gatherer' lies in the fact that it fails to capture local
specificity and can hardly apply to groups no longer living solely (or mainly) by hunting
and/or gathering. Forest Peoples is another referent whose focus is on the purported natural

30 R. Zon, 'Forests and Human Progress', (1920) 10 Geographical Review 3, 139-166, at 149.
31 J. Hiernaux, 'Bantu Expansion: The Evidence from Physical Anthropology Confronted with Linguistic and
Archaeological Evidence', (1968) 9 Journal of,UHcan History 4, 505-515, at 512; comparatively discusses the
Cwa who live  in what used to be the Kuba Kingdom in modern D.R Congo and the  Twas of the volcano forest
in northern Rwanda, by contending that both groups of hunter-gatherers 'diverge biologically from the
neighbouring agriculturalists  in the direction  of the physique  of the Mbuti.  For the Cwa at least, there is strong
evidence that this results more from an independent evolution under similar selective pressures than from the
sharing with the Mbuti of an original Pygmy genetic stock'.
32 For local names, see ACHPR and IWGIA, Indigenous Peoples in A ica, at 15-16.  For an early and interesting
discussion of names attributable to people who came to be known as 'Pygmies' or 'Pygmoids' in
anthropological cycles, see Gusinde, 'Pygmies and Pygmoids', at 5-8.
33 As in Klieman, 'The Pygmies were our Compass'.
34 H. Schinz, 'New Geographical Publications', (1891) 13 Proceedings of the Roya/ Geographical Society and
Monthly Record Of Geography 8, 506-510,  at  508;  S. S. Dorn:in,  'The Tati Bushmen (Masarwas) and Their
Language',  (1917)  47  Journal  of the  Royal  Anthropological  Institute  of Great  Britain  and  Ireland,  37-112,  at
37.
35 M.  D.  W.  Jeffreys, 'The Batwa:  Who  Are They?',  (1953) 23 Journal of the International,UHcan  /nstitute  1,
45-54, at 51.
36 For a discussion on the difficulty to find an appropriate, generic name, see J. Kenrick, 'Present Predicament of
Hunter-Gatherers and Former Hunter-Gatherers of the Central African Rainforests' in Barnard and Kenrick
(eds.), Afnca's indigenous Peoples, at 41 -42. For early remarks on the relationships between different groups of

(former) hunter-gatherer groups, see W. Hirschberg, 'The Problem of Relationship between Pygmies and
Bushmen'. (1934)  7  Africa:  Journal of the  International African  Institute  4,444-451.

185



living environment of the subjects:7 As is the case for the usage of 'hunter-gatherers', the
concept can hardly be used without either excluding those subjects no longer living in and by
the forest or, suggesting that they should return to their, long lost, sylvan lifestyle. Debates
over a generic name sound superfluous in light of the shared characteristics of vulnerability,
marginality and abject dispossession of Twas/Pygmies of Tropical Africa.38 As the focus on
Twas of Rwanda illustrates, political and socio-economic marginality is rooted in, and at
variance influenced by, pre-colonial, colonial and post-colonial historical dynamics.

6.1.2. Twas under Revisited Historical, Anthropological, and
Archaeological Debates

6.1.2.1. On Separate Origins of Pre-colonial Inhabitants of Rwanda

Theories over African migrations and human settlement in Central Africa shaped in a very
particular way the history of Rwanda. The first historical and anthropological studies
entertained little doubt on the fact that Twas were the first inhabitants of the country.i' From
the outset, the first Europeans  in the region described the peoples  of the 'sister' kingdoms of
Rwanda and Burundi as constitutive of'three absolutely different races, one above another'.40
In the Rwandan case, despite sharing the same language and a collective 'BanyaRuanda,41

identity at the  time of colonial encounter, emphasis  was  put on differences  - in terms of'race'
and 'class' - between: 'the BaTwa Pygmy aborigines, the BaHutu negroid agriculturists, and
the ruling caste of BaTutsi, a slim hamitic-looking pastoral people'.42 The tone on racial
difference between the Hutu-Bantu, the Wahuma or Watusi and the Batwa was set by first
European to officially come in contact with Rwanda.43 Using a number of approximations in
describing a people he had just encountered, Count von Gotzen narrated:

37
See, for instance, J. Kenrick, 'The Forest Peoples of Africa  in  the  21 st Century: Present Predicament  of

Hunter-Gatherers and Former Hunter-Gatherers of the Central African Rainforests', IWGIA, Indigenous A#airs,
2/00,    10-24; FPP, http://www. forestpeoples.org/templates/project/africa_base.shtml (visited   on 16 October
2008), at  14. The organization's work in Africa covers 'indigenous 'Pygmy' peoples of the forests ofthe Congo
Basin, ranging from Cameroon to Burundi'
38 For some analyses of the present conditions of Batwa/Pygmies in Central Africa, see Barume, Heading
towards Extinction?, 1. Woodburn, 'Indigenous Discrimination: The Ideological Basis for Local Discrimination
against Hunter-Gatherer Minorities in Sub-Saharan Africa', (1997) 20 Ethnic and racia/ studies 2, 345-361;
Lewis, The Batwa Pygmies; Vinding and Waehle, 'Focus on Hunter-Gatherers', at  13  et seq.; J. Kenrick and J.
Lewis, 'Evolving Discrimination against Forest People (Pygmies) of Central Africa' IWGIA, Indigenous
 Tairs,1/01, at 62-70.Read for that matter: Kanimba Misago, 'Peuplement Ancien du Rwanda', at 48 et seq.; which provides a
literary overview of early theorisations on human settlement in tropical Africa in general and Rwanda in
particular. See also Maquet, Le Syst me des Relations Sociales, at 22; J. E. T. Philipps, "'Mufimbiro": The
Birunga Volcanoes of Kigezi-Ruanda-Kivu; ( 1923) 61 Geographical  Journal 4, 233-253, at 249.
40

R. de Briey, 'Belgium and Germany in Africa', (1918) 51 Geographical  Journal 5, 293-303, at 299.
According to the author:  The primitive race appears to be that of the Batwa, wrongly styled pygmies. The men
are thickset and ugly, measuring on an average 1.40 metres,  and the women ... centimetres  less. They are the
buffoons of the great chiefs, and they enjoy certain privileges, such as that of carrying the king, the "Mwami"
and of receiving the flesh of animals offered as sacrifices. They explain, in a picturesque way, their role of
caravan pilferers: 'The Divinity has given to the Batutsi cattle to milk, to us He has given the forest to milk.'
There are only five or six thousand of them in the whole of Ruanda.'
41

Currently spelt Banyarwanda'; literally meaning 'people of Rwanda'. Spelling borrowed from Philipps,
'Mufimbiro', at 249. The same applied to Burundi where society is composed of the same Hutu, Tutsi and Twa
 oups sharing a common Barundi identity.

Philipps, 'Mufilmbiro', at 249.
43

Anonymous, 'Count Gatzen's Journey across Equatorial Africa', ( 1895) 5 Geographical Journal 4, 354-360,
at 356-358. The use of 'Wa-'instead of -Ba-' in Warundi, Watusi and Wahuma (the right spelling being
Wahima) derives - most likely - from the Swahili designation of the relevant groups. For an analysis of
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'The agricultural population of Ruanda are a Bantu tribe, related to the Warundi; but the reigning race
are (sic) the Wahuma, or Watusi, who immigrated into the country a long time ago, subjugating the
Bantu, but adopting their language. The Wahuma are altogether different from the Bantu; they are of
light colour and of tall stature. The Wahuma exercise their power by means of a regular military force,
specially selected from a tribe called Batwa, in the north-west of the country. These Batwa have,
however, nothing whatever to do with the equatorial dwarf tribes of the same name'.44

The contrast between the Twa 'elephant-hunters' - subjects of the King of Ruanda - and the
'equatorial dwarf tribes of the same name' appeared to be an oddity for these early writers.45

Hurlbut could hardly hide his surprise when he remarked, without qualification, that Twa
were a 'well-grown people, without a dwarf among them'.46 The separate identities, origins,
and successive migratory waves of Twas, Hutus and Tutsis in Rwanda, were central to the
reconstruction of the history of the country.47  It is interesting to  note that, beyond descriptions
of physical characteristics of the three 'racial' groups of Rwanda, Count von Giltzen's
expedition - which lasted only for few weeks - could already come up with theories over
autochthony and invasion of the country.48 This is, however, not surprising since his
predecessors in the broader region had expressed similar views over the existence in, East
and Central Africa, of 'superior and inferior tribes', with assigned different origins.49

European explorers who visited neighbouring kingdoms without directly or extensively
visiting Rwanda formulated similar assumptions.*' Illustratively, they theorized that 'the
physique of the rulers approximating more to the northern races of Africa - is markedly less
negroid  than that of their subjects and the difference  is too great to be explained by the effects
of   superior diet, comfort, and luxury'.51 Undoubtedly, general theories over African
migrations coupled with oral tradition as guarded in the form of ubwint - or, esoteric code of
the (Rwandan ruling) dynasty - were the main tools of authentication of these theories. 52

'racialization' o f mainy Hutu and Tutsi, but also Twa in Rwanda, see Mamdani,  H'hen Victims become Kiners,
at 76.
44 Ibid.
45 G. C. Huribut 'Geographical Notes', (1894) 26 Journal of the American Geographical Society OfNew York,
528-563, at 559.
46 Ibid.
47 See for instance Maquet, Le Syst%me des Relations Sociales, at 22 et seq.
48   Ibid.   This is evident   in the proposition that 'Watusi . . . immigrated   into the country  a   long  time  ago,
subjugating the Bantu, but adopting their language'. Count von Gutzen entered 'the hitherto unknown country of
Ruanda'  on  2  May   1894.  He  was  on  the  road  by  26  May  and he reported being  in the heart of Congo  in

September ofthe same year.
49

R.  F. Burton,  'The Lake Regions of Central Equatorial A frica, with Notices of the Lunar Mountains and the
Sources of the White Nile, Being the Results of an Expedition Undertaken under the Patronage of Her Majesty's
Government and the Royal Geographical  Society of London, in the Years  1857-1859', (1859) 29 Journal  of the
Royal  Geographical  Society of London,  1-454, at 3\1.
50

See, for instance, 'Who Would not Be Mwessi? Dr Baumann Becomes a God Despite his Protest to the
Negroes', in 77;e New York Times, 6 August 1894. In this article narrating Dr. Baumann's 'experiences' in
Burundi it is reported that the explorer - who became the first European known to have entered Rwanda without
getting in contact with the royal court - looked at Rwandan mountains from his Burundi location and cherished
the idea of his upcoming short visit in 'the mysterious kingdom supposed to be inhabited by white negroes, the
faboulous land on which many travellers had heard, but which none had yet entered'. For a critical analysis of
Dr. Baumann's account and interpretation of events, see J-P. Chratien. 'Le passage de l'expalition d'Oscar
Baumann au Burundi (Septembre - Octobre 1892)' (1968) 2// Cahiers d'ktudes Africaines 29,48-95.
51  Ibid., at 278. See also J.  E. G. Sutton, 'The Antecedents of the Interlacustrine Kingdoms', (1993) 34 Journal

0  African  History,33-64.
See  A.  Kagame, Les Organizations Socio-Familiales dans  l'Ancien  Rwanda (Academic Royale des Sciences

Coloniales,  1954), at 7 et seq. On a discussion of the role of oral tradition in the reconstruction of the pre-
colonial history of Rwanda, see J. Vansina, Le Rwanda Ancien: Le Royaume Nyiginya (Karthala, 2001), at  11  et
seq.  See  also E. Heawood, 'African Ethnology',  ( 1895)  6 The Geographica/ Journal 3, 465-469,   for  some
references to Batwa in the early years of colonial encounter. R. Sigwalt. 'Early Rwan(la History: The
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Observations on, and measurement of, physical characteristics of members of each group
were common at the time:  it was argued that 'the average stature of the Tutsi  is  lm.75; the
Hutu lm.66; and the Twa 1 m.55'.53 Colourful and refined elaborations by physical
anthropology on stereotypes attached to either group were complemented by several details
on respective roles each played in Rwanda society.54 Hence, early studies on peoples of
Rwanda and Burundi rehearsed the schematic description according to which 'Tutsi herders
are inherently a superior race, the Hutu farmers their inferiors, and the Twa potters by nature
pariahs'.55 Subsequently, 'ethnicities' replaced 'races' in referring to these three groups
whose historical origins and functions in traditional Rwandan society were widely considered
as fundamentally different.56

Primordialism underlying pygmy studies, Bantu expansion theories and the Hamitic
superiority and supremacy myths, became the guiding hypotheses upon which the history of
the country was reconstructed.57 Officialised history held it that, for an undetermined period
of time, Rwanda was a forest land inhabited by Twas whose survival  was essentially ensured
by hunting and gathering.58 Since the historiography o f the country has gravitated around the
monarchy,59 details on the living conditions and socio-political structures of Twas in pre-
Bantu and pre-Tutsi invasions eras are very scarce. Vansina claims that available
archaeological data suggest that the first, essentially sporadic, human settlement in central
Rwanda is traceable to a dozen of thousands of years.60 Hunting, gathering, and j)ossibly
fishing, are said to be the main activities of the early occupants of the broader region.

Their peaceful paradise, the historiography goes, was first disturbed by Bantu invasion some
time during the first millennium BC.02 The cradle of the Bantu - and thus, the point of

Contribution of Comparative Ethnography', (1975) 2 History in Africa, 137-146. A. Werner, 'The Native
Races', at 61, mentions Wahutu as the aborigine people of the country.
53 p. J. Magnarella, 'The Background and Causes of the Genocide in Rwanda', (2005) 3 Journal Of International
Criminal Justice. 801-822, at 804. Other cliches, reproduced, in several variants, 'depictied] the Tutsi as
intelligent, commanding and courageous; the Hutu as obedient, but not very clever; and theTwa as loyal to their
Tutsi masters, but lazy and lacking in restraint', Ibid., at 805.
54 Until a relatively recent past  pseudo-scientific theories ofphysical anthropology were elaborated as is clear in
Hiernaux's (1976) elaboration on 'Physical Anthropology of the Living Populations of Sub-Saharan Africa' at
149 et seq.
55 Pages', Un Royaume Hamite, is probably the most epical description of Rwanda and its people in the early
years when Belgium took over the administration of the territory from WWI defeated Germany.  See also E.  M.
Albert, 'Socio-Political Organization and Receptivity to Change: Some Differences between Ruanda and
Urundi', (1960)  16 Southwestern  Journal of Anthropology  1, 46-14, at 48.
56

See, for instance, A. Kagame, Un Abr gi de /'Ethno-Histoire du Rwanda,   tome    1 (Butare, Editions
Universitaires du Rwanda,  1972), at 19. Remarkably, the cover of the book described the author as a member of
the 'Clergd indigtne du Rwanda; (the indigenous clergy of Rwanda). In Kagame, Les Organizations Socio-
Familiales.  at 7 et seq., the same author,  like his contemporaries, refers to the three 'races' of Rwanda.
57 The focus on the ruling Nyiginya Dynasty  in the reconstruction of pre-colonial history of Rwanda has rightly
been  criticised in Vansina, Le Rwanda Ancien,  at   11   et  seq.  For  a  very good summary  of the theories  on  the
ethnic groups of Rwanda as perceived by the early years of colonial encounter, see Prunier, The Rwandan
Crisis, at 5-40.
58

Gusinde, 'Pygmies and Pygmoids', at 9 et seq.
" Vansina. Le Rwanda Ancien, at  11-22.
60 Ibid., at 27.
6i

Vansina, Paths  in  the  Rainforests, at 47.
62

See Vansina, Le Rwanda Ancien, at 27; J. Vansina, 'Western Bantu Expansion', (1984) 23 Journa/ of 1#ican
History 2, 129-145, at 142; and P. De Maret, 'New Survey of Archaeological Research and Dates for West-
Central and North-Central Africa', (1982) 23 Journal  of  African  History   1,  1-15,  at  5-7, for archaeological
explanations of the demographic changes around the first millennium  BC. For further theories and literature on
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departure of their immigration and expansion - is said to be somewhere in present day
Nigeria and/or Cameroon.63 Once in Rwanda, the inherently farmers Hutu-Bantus had to
clear the forest for their planting, starting with the valleys and lowlan(is.64 Consequently,
Twas had to seek refuge in still forested highlands.65 This pressure toward the margin would
further increase around the twelfth century AD, or consecutively, with the arrival in the
country of the first Tutsi pastoralists in need of vast lands for pastures.66 Classified as
Nilotics, Hamitics, or both, the Tutsi were described as originating from the Nile Valley,
most likely in Abyssinia.67 Many early writers of the history of the country credited them
with setting up real socio-political structures which were found in place by the Germans and
Belgians in the late nineteenth and early twentieth centuries.68 Theorizing on the wider
Central African Region - the subject matter of most of his works - historian Vansina claims
that  'by the nineteenth century, all surviving bands of pygmy hunters and gatherers were serfs
for the villagers, who held profoundly ambivalent views over them'.69 They were despised
and considered as an 'uncivilized, subhuman race', despite being 'the fountain of civilization:
the first in the land; the inventors of fire; the teachers about habitats; the wise healers with
medicinal plants, sometimes even the first metallurgists and, on occasion, the first farmers'.70

6.1.2.2.   Twas in Pre-colonial and Colonial Rwandan Society

Twas are often referred to as Abasangwabutaka, meaning the original inhabitants of land, in
other terms, the autochthonous or indigenous people of the country.71 Designation as
indigenous in the vernacular seems to give credence tO, if not to be the foundation of,
contemporaneous indigenous claims under the evolving international legal framework.
Historical anteriority of Twas on the territory of today's Rwanda is apparently backed by, or
deduced from, dominant literature on human occupancy of Tropical Africa.72 The fact of the
matter is that the advent of colonization of Rwanda, first by Germany and subsequently by
Belgium under the mandate system of the League ofNations, found the Twas as a communitg
more or less at the margin of the socio-political structures of an integrated Rwanda society.
Since pre-colonial history of the country was first written in the colonial era, there will

Bantu expansion, see Vansina, Paths in the Rainforests, at 47 et seq, T. N. Huffman, 'The Early Iron Age and
the Spread of the Bantu', (1970) 23 South AfHcan Archaeological Bu/letin 97,3-21, R. Oliver, 'The Problem of
the Bantu Expansion', (1966) 7 Journal of,Uh'can History 3, 361-376; Hiernaux, 'Bantu Expansion', at 512.
63

Vansina, Paths in the Rainfbrests, at 49.
64

Gusinde, 'Pygmies and Pygmoids', at  10.
65 Ibid.
66 There are contrasted views  as to the date of arrival  o f the Tutsis  in the region.  For a discussion of purported
archaeological evidence thereon, see R. Oliver, 'The Nilotic Contribution to Bantu Africa; (1982) 23 Journal of
AMcan History 4, 433442, at 435. Kagame's reconstruction o f the genealogy of the ruling dynasty appears to
confirm this suggestion by placing the ruling period of the purported first Rwandan monarch, Gihanga, around
1091-1124 as it appears in Kagame, Un Abrdgi de l'Ethno-Histoire du Rwanda, at 39. Vansina's, Le Rwanda
Ancien, suggests a late Mrival of the Tutsi in the country and the emergence of the Nyiginya Dynasty.
67 In that respect, Maquet, Le Systdme des Relations Sociales, at 24, simply proposed to call them Ethiopians or
Ethiopoids.
68 For an overview of the relevant literature, see C. K. Mulinda,  'La Gantalogie du Peuplement du Rwanda:
Considtrations sur l'autochtonie ou l'allochtonie des Rwandais' in UNIUCGC, Peuplement du Rwanda. Enjeur
et Perspectives (2002), at 49-70.
69

Vansina, Paths in the Rainjbrests, at 56.
m Ibid.
71

See, for instance, IWGIA, The Indigenous World 2007, at 491. The literal meaning of the term
Abasangwabutaka is: (people/those) found on earth or on the land.
72 For a critical analysis ofthe various theories, see Chratien, 77;e Great Lakes of/UHca, at 41 et seq
73 J.  Kagabo and V. Mudandagizi, 'Complainte des Gens de l'Argile:  Les Twa du Rwanda (Ballad of the  'Clay-
People: The Batwa of Rwanda)', (1974) 14 Cahiers  d'Etudes  Africaines 53, 75-87, at 76.
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always be aspects of it which will less reflect historical reality than ideologies and contextual
projections on historical realties.74 Among other early actors, the prolific Rwandan writer -
Alexis Ka ame - is seen as a source of the popularization of the separate origins of
Rwandans.    He is credited of imposing a 'long-lasting Hamitic interpretation of Rwanda's
ancient History'.76 His reconstruction of the history of Rwanda and reflections on the Hutu,
Tutsi  and Twa identities in historical perspective, are an amalgam of appropriated theories  on
African migrations - en vogue at the time - and esoteric code of the dynasty to which he had
access since he was born into a family of royal court historians.77 For that matter, Kagame

was influenced b  - as well as he influenced - contemporaneous European authors on
Rwanda's history.

Like his European contemporaries, Kagame contended - in the chronological accounts of
arrival of the three ethnic groups in Rwanda - that Twas were the first occupants of the
country: Elaborating on their physical characteristics and social occupations, he divided
Twas into 'Myrmidons' (Imhunyu) and 'Ceramists:80 He contended that the two constituted
very distinct groups which had neither somatic characteristics, nor cultural elements in
common.'1 He applied the popularly used 'Pygmy' appellation to the sole 'Myrmidons'

· 82characterized by a short stature and a sylvan lifestyle sustained mainly by hunting.
Conversely, Ceramists were described as having a 'normal' stature and living amongst other
Rwandans in deforested areas where pottery constituted their primary livelihood activity. 83
He speculatively suggested that the Twa ceramists might have more to do with 'Bushmen'
than with 'Pygmies'.  At the  same time, he contended that that  in the light of their proximity
with the King's Court where they fulfilled the role of entertainers, some Ceramist Twas were
in fact descendants of unions of Twa servants with Tutsi masters. A third contention in84

74 For critical discussions of history of Rwanda in early works, see Vansina, Le Rwanda Ancien,  at  12  et seq..
D. Newbury, 'Writing Royal History: Is Dynastic History Equivalent to the History of a Kingdom?',  (2002) 43
 ttican Studies Review L 140-149 (critically reviewing the former), and Chretien, The Great Lakes of»·ica.

Vansina, Le Rwanda Ancien, at 12-13.
76 Chrttien, The Great Lakes of»ica, at 34.
77

See Vansina, Le Rwanda Ancien, at  12-13 for a criticism thereon.
78 Such as Pages, Un Royaume Hamite; Maquet, Le Systdme des Re/ations Socia/es. They consulted him for oral
tradition sources but at the same time, racial and migration theories of his Belgian masters and tutors shaped  his
writings.
79

Kagame,  Un  Abrugu  de  l'Ethno-Histoire  du   Rwanda, at  12·, Kagame,  Les  Organizations  Socio-Familiales,  at
7-11.
80

Kagame, Les  Organizations Socio-Familiales, at 7.
"  Kagame,  Un  Abrlgl  de  l'Ethno-Histoire  du  Rwanda,  at  \9.  In  Kagame,  Les  Organizations  Socio-Familiales,
at 7-9, on a discussion dedicated to the three 'races' of Rwanda, the author contends that contrary to the
Myrrnidons, ceramists belong to a different race than the Pygmy. In the same line, Hiernaux„ *Physical
Anthropology of the Living Populations of Sub-Saharan Africa', at 288, reflects on the peoples of Burundi  and
Rwanda by supporting the idea of several Twa identities when he argues that:  'The Twa ... consist of several
groups which have little genetical contact. In what was ... Ruanda-Urundi, it was therefore reasonable to accept
as breeding populations the Tutsi of Rwanda, the Hutu of Rwanda, the Tutsi of Burundi, the Hutu of Burundi
and several groups of Twa'.
82 In  Kagame's,  Les  Organizations  Socio-Familiales,  at  7-8, the author divides the Myrmidons  into: 1) those
living in the Rugezi islets  in the North of the country (he calls them ibi/abura or 'pataugeurs'); 2) apiarists
whose settlements were scattered throughout the bamboo forest in the volcano mountains in the North West; and
3) those living in the Mishahi forest,  in the South  West of the country; between Astrida (Butare) and Cyangugu
(he calls them /shabi).
83 See   Kagame, Un AbrJgJ  de  /'Ethno-Histoire dit Rwanda.   at   19. The author contends that Batwa  -  both
Myrmidons and Ceramists - share a distinctive Kinyarwanda accent, setting them apart from other Rwandans.
He argues that the Kinyarwanda language has a high, a medium and a low tone but Batwa only use the high and
the low tones.
84  See Kagame.  Les  Organizations  Socio-Familiales.  at 9.
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Kagame's monographs refers to the mythology on the origin of the population of Rwanda
attributing a common celestial origin to Twas and Kigwa, the mythical ancestor of the
Nyiginya Dynasty.85 The invocation of mythological accounts on the origins of the Rwandan
populations and monarchy somehow sounds contemporaneously superfluous. However, these
myths have extensively been invoked in early reconstruction of the country's history and
arguably, shaped current perceptions of the separateness of the country's identities. 86

Mythologies on the origins of the Rwandan population and monarchy are also used to explain
the highly complex clan system which held a tremendous importance in traditional Rwandan
society. One puzzling aspect of historical subdivision of Rwandan population into Pygmoid,
Bantu and Hamitic 'ethnic' or 'racial' groups, is their limited coherence when confronted
with the fact that the inhabitants of the country spoke the same language and, largely, shared
a common culture, at the time of the colonial encounter. Furthermore, membership of the
traditional clans of the kingdom transcended the ethnic divide.87 In a society traditionally
divided into families (inzu), lineages (imiryango) and clans (amoko),88 the latter category

brought together Hutus, Tutsis and Twas in single clans, despite the fact that, like families
and lineages, clans were said to be initially descent-based.89 While these clans were part of
real social structures with which Rwandans identified - and to some extent still identify -
with, the universe of mythology classified them into celestial (Ibimanuka)w and terrestrial
clans (Abasangwabutaka)71 Kagame was highly intrigued by the fact that in both types of

85 Kagame, Un Abr*gZ de l'Ethno-Histoire du Rwanda,  at 20. According to one version  of this very popular
mythology, Nkuba (Thunder) lived in Heaven. He miraculously gave birth to Sabizeze. Problems in the family,
linked to his miraculous birth pushed him - together with his sister, his brother (Mututsi by name and ancestor of
the Tutsi) and a couple of Ceramist Batwa - to leave Heaven for Earth. He brought along some livestock and
once on Earth, he started his first pastoralist activity in a place he called Rwanda. The place was however
inhabited by others who welcomed them. Previous inhabitants are referred to as Abasangwabutaka (those found
on the land), a name currently used to refer to the Twas as an indigenous people.
86 For some variants of mythologies on the origins of Rwanda and Rwandans, see Mulinda, 'La Gantalogie du
Peuplement du Rwanda'. at 54 et seq (giving an overview of the various theories and references thereon);
Pages, Un Royaume Hamite, at 97-113.
87 For an elaborate discussion on the said-clans, see A. Kagame, Les Organizations Socio-Familiales dans
i Wncien Rwanda (1954), at 37-70; D'Hertefelt, Les Clans du Rwandan Ancien, at 9 et seq. The number of clans
varies in different studies thereon. D'Hertefelt summarises the various writings on the subject which preceded

his study and retains a listing of eighteen clans which are: Abasinga, Abasindi, Abazigaba. Abagesera,
Abanyiginya. Abega, Ababanda, Abacyaba, Abungura, Abashambo, Abatsobe, Abakono. Abaha. Abashingo.
Abanyakarama, Abasita_Abongera Abenengwe (Kagame does not list Abanyiginya, Abatsobe, Abashingo and
Abanyakarama as cians but he adds to D' Hertefelt listing Abahondogol It is not surprising to note therefore
that Vansina's, Le Rwanda Ancien, at 48 (referring to the work of D'Hertefelt, Les Clans du Rwandan Ancien

and D. S. Newbury, 'The Clans of Rwanda: An Historical Hypothesis', (1980) 30 Africa: Journal of the
International Afncan institute 4, 389-403) evokes the possible existence of more than twenty clans.
88

/nzu, umuryango and ubwoko in singular. For more on these structures, see Maquet, Le Syst2me des Relations
Sociales, at 43 et seq.
H9 Kagame, Les Organizations Socio-Famihales, at 40.  See also Newbury, 'The Clans of Rwanda', 389-403;
Prunier, The Rwandan Crisis,  at   15-16.   See   Vansina, Le Rwanda Ancien,   at  49   for a contrary argument
according to which clans might have originated from the political than the family sphere.
w Maquet, Le Sysume des Relations Sociates, at 129-130; Kagame, Les Organizations Socio-Familiales, at 42.
These include clans such as: Abasindi, Abashambo, Abahindogo (Maquet, adds Abega)
91 Kagame, Les Organizations Socio-Familiales, at 39-70. According to the various (at times contrasted)
accounts thereon, Abasangwabutaka were clans such as Abasinga. Abazigaba, Abagesera. and Abarenge (a
people said to have subsequently disappeared) whose membership included Hutus, Tutsis and Twas but, were
said to have been the prior occupants of the land before the arrival  of the Nyiginya, believed to be the founders
of the Rwandan Monarchy. For more information, see D'Hertefelt, Les Clans du Rwanda Ancien, at 51,
Mulinda, 'La gtntalogie du Peuplement du Rwanda', at 49 et seq.
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clans, there were Twas who shared the same clan and totem with the Tutsis.92 He suggested
that,  rather than sharing a common descent  in  line with the original meaning, members of a
clan came to represent the subjects of a powerful chief of a political and family-based unit
who ended up adoptin  the protector's name.93 From that point, he argues, the clan became a
purely political unit.9 Regardless of the nature of existing socio-political structures, most
studies concur on the fact that Twas were resented,  i f not despised, by both Hutus and Tutsis,
who considered them as socially inferiors.'5 It is often affirmed that even in pre-colonial time,
they could not intermarry with, or, drink from the same cup as, members of other ethnic
groups.%

From the preceding analysis, it is possible to argue that Kagame's assertion that there was no
single doubt on Twas being the first inhabitants of the area to be later known as Rwanda, was
mainly influenced by socio-anthropological studies of the region than by oral or mythological
traditiOnS Of the country which constituted the main source of his various writings.97
Kagame's monographs do not appear to provide any ground upon which the concept
Abasangwabutaka (indigenous) was solely applied to Twas in pre-colonial conceptions of
identities in Rwanda. On the contrary, his certitudes on chronological occupation of the land
by the three groups - not supported by oral tradition or popular beliefs he purportedly
reproduces  -  are a personal appropriation of the canon of anthropological history of the wider
region.98 Social and political resonance of these identity narratives elaborated by Kagame and
his contemporaries had adverse consequences on (lack of) national cohesion. Appropriation
by elites of theories on separate origins of the three groups constitutive of the Rwandan
population is said to have been a major cause of the troubled history of violence that
accompanied the accession of Rwanda to independence and attained a climax with the  1994
genocide." Not surprisingly, post-independence and, mostly, post-1994 genocide literature
has revisited - and is still revisiting - the identity debate and questioning early premises upon
which this reading of the demographic history of the country was erected. Suggestions have
been made that Hutus, Tutsis and Twas might have a common origin in the region, an
assertion supported, among others, by the fact that 'all Rwandans speak the same langua live together in the same communities, and had the same customary religious beliefs'.
Hence, despite the prevalence of the belief that the three groups had separate origins,
available studies are inconclusive on how linguistic and cultural integration were achieved.

92 Kagame, Les Organizations Socio-Famihales, at 42. Different clans had different totems, with only few
sharing one. The author contended that it was less surprising to have Hutus sharing the same clans with Tutsi as
this could be explained by the fact that impoverished Tutsis became Hutus, but never became Twas.
93 Ibid., at 43.
94 Ibid., at 44.
95 See Maquet, Le Syst2me des Relations Sociales, at 22; Pages, Un Royaume Hamite, at 36; Kagame, Les
 rganizations  Socio-Familiales, at 9-11.

Vansina, Le Rwanda Ancien, at 51; Kagabo and Mudandagizi, 'Complainte des Gens de l'Argile', at 77.97 His exact wording was: 'Il est hors de doute que les Batwa pygmoTdes furent les premiers habitants de cette
zone qui devait s'appeler le Rwanda'. See A. Kagame, Un Abraga de /'Ethno-Histoire du Rwanda, at 22.98

See, for instance, Gusinde, 'Pygmies and Pygmoids', at 9 et seq.
99 Prunier, The Rwandan Crisis, at 3540.
100 H. Musahara and C. Huggins, 'Land reform, Land Scarcity and Post-Conflict Reconstruction:
A Case Study of Rwanda', http://www.iss.co.za/pubs/Books/GroundUp/6Land.pdf (visited   on   11   December
2008), a t 291.
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6.1.2.3. Enhanced Marginality in an Ethnicised Society: The Autochthon-
Allochthon Discourse

The fact that the Twas are in small proportion - coupled with their colonial and post-colonial
socio-political marginality and the troubled political landscape of the country during this
period  -  have been the major factors justi fying literary focus on  the sole Hutus and Tutsis.'o'
As is the case for the Hutu-Tutsi relations in the pre-colonial, colonial and post-colonial eras,
the meagre literature exploring the various facets of Twa identity is far from being
homogenous and unanimously agreed upon. The tendency to equate 'Twa' with 'Pygmies'
and to erect this - seemingly anthropologically exotic - identity into a surviving 'race' of
historic hunter-gatherers is far from being an unchallenged historical fact. Equally

102

challenged is the assumption that this identity somehow remained distinct and fundamentally
unaffected by interactions with neighbouring 'Bantu' and/or 'Nilo-Hamitic' groups living in
the region for centuries,  if not millennia. 103 Old and new debates over the identity of the Twa
have rightly been captured in Chavalas' Ancient 1Forld:

'BaTwa ancestry is one of the great unanswered questions of African history. The various BaTwa
communities are distinguished from each other in scholarly literature according to language and
culture. Although they are distinguished from the Bantu, Sudanic, Cushitic, and even Khoisan language
communities, BaTwa cannot necessarily be traced to a single ancestral community and may have been
historically connected to one or all of the aforementioned language families. There is no strong
linguistic evidence to indicate a single BaTwa ancestral language, but there is ancient technology that
is common in various regions in which historical hunting and gathering territory has been identified'.104

As  early  as  in 1928, conclusions  from some research tended to 'discredit  the  idea  that  the
Pygmies were autochthonous'.105 Described as 'privileged satellites of the [ruling] Tutsi',106
their arrival in the country was also linked to the latter's Grounding on relatively new

107

archaeological evidence, Chrttien and others have attempted to deconstruct the assumptions
upon which the various hypotheses on human settlement in the African Great Lakes Region
are erected.'08 Simplistic narratives on autochthony, migratory waves, historic racial   or,
ethnic differences and hatreds, are qualified in light of evidence of a linguistically, culturally,
socio-politically integrated society at the advent of colonization. It is an undeniable fact109

that changing socio-political landscapes have somehow shaped - if not the essence, at least

2"  Most literature on post-colonial history of Rwanda dedicates little, if any, space to the third group in the
country, i.e., the Batwa. See, illustratively, Prunier, 77:e Rwandan Crisis, at 54; see also Mamdani. When
Victims become Killers, at 61-72.
!02 For some relevant critical literature, see S. Bahuchet, 'L'Invention des Pygmas', (1993) 129 Cahiers
D'Eitudes Apicaines X707II- 1, 153-181. For a criticism of the 'Hamitic-Hypothesis' positing that more or less
anything viewed as 'civilization' in Africa was generated by a Caucasoid Hamitic race, see E. R. Sanders, 'The
Hamitic Hypothesis; Its Origin and Functions  in Time Perspective:  (1969)  10 Journal of,4jh'can History  4,
521-532.
103 For some (approximative) theorisation on the relationship between current and early 'Pygmies', see Gusinde,
'Pygmies and Pygmoids', at 44 et seq.
104 C. C. Fourshey, 'BaTwa People Thrive in Central Africa' in M. W. Chavalas, Great events#om History. The
Ancient World, prehistory - 476 CE., Vol.  1 (Salem Press,  2004), at 8.
105

T. Philipps, 'Banya Ruanda', (1929) 29 Man, 60.
w Ibid.
107 Ibid.

108  See Chttien, 7'he Great Lakes of A#ica,  at 41-83; see also Kanimba Misago, 'Peuplement Ancien du
Rwanda', at 47-67.
109 Kagabo and Mudandagizi, 'Complainte des Gens de l'Argile', at 76-79. For criticism of the premises upon
which theories on historic, separate identities in Rwanda was built (Bantu expansion, introduction of pastoralism
by Nilotics/hamites - with attributed living environments and developed industries), see Chttien, 7be Great
Lakes of»·ica, at 43 et seq
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societal perceptions of - Hutu, Tutsi and Twa attributes in Rwandan society. Chrdtien rightly
remarks that to be Hutu, Tutsi (and one may add Twa) in Burundi and Rwanda 'did not have
the same sense  in  1994, at the time  of the genocide, in  1894, when the whites arrived,  in
1794,   when the former kingdoms were almost at their apogee,   and   in   1594,   when   the
kingdoms   came into being . . . ' .1 1 0 Reflecting on various perceptions of three identities
throughout the time, David and Catherine Newbury argue that although they:

'[E]xisted from precolonial times, their political salience changed during colonial rule, with the
establishment of a clear ethnic hierarchy  in the minds of Belgian administrators. Early accounts clearly
show great regional variability and temporal flexibility among these categories, yet these images of
"ethnicity" came to be accepted even  by many within

Rwanda, anci b  the end of colonial
rule ethnic

stratification had become a strong feature of Rwandan social reality  .

Between idealized images of pre-colonial social harmony among all Rwandans and the
depiction of a feudal tyDe of society with inequalities and injustices embedded in history, the
reality remains elusive.' 12 Recorded pre-colonial history suggests that there existed a society
with, admittedly, social and political inequalities, between Hutus, Tutsis and Twas and yet, a
common Banyarwanda identity transcending ethnicity. Arguably, despite the unsettled113

debates as to whether the three identities are rooted in separate historical origins, they mainly
constituted dynamic and hierarchical social classes than antagonistic ethnicities by the
nineteenth century. It is a fact that the ruling class and most of the cattle-herds owners -

114

the symbol of wealth in traditional Rwandan society - were mainly Tutsis. However, a115

decision of the King, marriage within a prominent Tutsi family or, adoption by a Tutsi could
lead to the 'Tutsification' of Hutus and Twas. Furthermore, the reverse process of

116

'Hutufication' was a likely fate of impoverished Tutsis who found themselves deprived of
their herds. 1

17 Beyond modern tendencies to either romanticise or fully reject the idea of a
relatively integrated society in the past, it is hardly disputed that a Rwandan identity

118

preceded colonization and; that Hutu, Tutsi and Twa were colonially 'racialized'.119 In
reference to pre-colonial Rwandan and Burundian states, Newbury remarks that the 'broad
classificatory labels of "Hutu", "Tutsi", or "Twa" carry little explanatory value for historical
understanding. Instead, the histories of these states can be told more effectively in terms of

110
Chdtien, The Great Lakes ofk#ica, at  83. It should be noted that historical accuracy of the later two dates  is

disputable.
'"Newbury and Newbury, 'Bringing the Peasants Back in; at 836, note  11.
li2 See Newbury and Newbury, 'Bringing the Peasants Back in', at 836 et seq.: Vansina, Le Rwanda Ancien, at
172 et seq.·, Mgr. P. Kanyamachumbi. Sociutt,  Culture et Pouvoir Politique en Afrique Interlacustre: Hutu et
Tutsi dans L ' /lncien Rwanda (Editions Select,  1995), at 24 et seq., for contrasted views on Hutu, Tutsi and

( ncidentally)
Twa identities in Rwanda, in historical perspective., This is the central argument of in Kanyamachumbi, Sociatd Culture et Pouvoir, at  120 et seq

114
Kagabo and Mudandagizi, 'Complainte des Gens de l'Argile', at 76; E. Ntagandg 'Le Discours sur le

Peuplement au Rwanda A Travers les Perceptions de la Population Rwandaise' in UNR/CGC, Peuplement du
Rwanda, at  103 et seq.; D'Hertefelt, Les C/ans du Rwanda Ancien, at 49 et seq
115

Maqu« Le Systame des  Relations  Sociales, at 29 et seq
  16 A.  Shyaka 'The Rwandan Conflict: Origin, Development, Exit Strategies'  /1 Stu* ordered by The National
Unity and Reconciliation Commission, http://www.nurc.gov.rw/documents/researches/rwandan%20_conflict.pdf
(visited on 11  November 2008), at 6, Mamdani, ;Phen Fictims become Ki//ers, at 70; M. Mamdani, 'African
States, Citizenship and War: A Case-Study', (2002) 78 International  Allairs 3, 493-506, at 499 (arguing that
Hutu and Tutsi were essentially political identities). The (Kinya)Rwanda(n) words for 'Tutsification' and
'Hutufication' are kivihutura and gucupira respectively.
117 Ibid.
118

Mam(lani, When Victims become Killers, at 50-59.
m Ibid., at 76 et seq
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regional histories - including their individual relations to the central dynasty - than through
ethnic histories'. 120

To come back to the specific case of Twas, the fluidity of ethnic affiliation is illustrated by
the fact that there is a prominent lineage of Rwandans -Abasyete - said to be descendents ofa
Twa called Busyete, but who are considered today as Tutsis. Around the end of the121

seventeen (or in early eighteen) century, Musyete was reportedly entrusted with the mission
of executing a queen mother in the midst of a fratricide struggle for power. However, he
chose to spare her life and when the legitimate heir triumphed by acceding to the throne, he
rewarded Musyete by ennobling him. Because of the ennoblement, the latter became the
ancestor of Abasyete, considered today as Tutsis. Unmitigated accounts of powerlessness

122

and political marginality of Twas throughout the history of their interaction with other groups
are further challenged by the story of Basebya, in the early twentieth century. Basebya

123

reportedly organized an armed group consisting of Twas which constantly threatened some
areas in the north of the country in defiance to both the monarchy and German colonial
administration. Several attempts by Royal armies to defeat this insurgency failed as the124

group strategically retreated in a swamp area impracticable to those who were not used to it.
The band was eventually defeated and Basebya captured only through a joint action by the
German colonial administration and the monarchy. Despite his subsequent execution,
Basebya remains a legendary figure. Besides these two historic figures, other Twa125

individuals held j rivileged positions within the structures of the Rwandan state, including at
the royal court. It is reported that Rwabugiri, the warrior and expansionist monarch who
ruled in the second hal f of the nineteenth century 'dismissed-or executed-many army leaders,
often from politically powerful families, and... had the audacity to name Hutu, or even Twa,
to some of these positions'.127

But in spite of the above few historical instances celebrating individual acts of heroism, less
disputed is the fact that in interactions between the three groups, Twa came to represent an

120 D. Newbury, 'Precolonial Burundi and Rwanda: Local Loyalties, Regional Royalties', (2001) 34
International  Journal of African  Historical  Studies  2,255-314,  at 166.
121

Kagabo and Mudandagizi, 'Complainte des Gens de l'Argile', at 78-79 (the subject is called Musyete in the
article); Kagame, Un AbrZgJ de /'Ethno-Histoire du Rwanda, at 135-136  (the hero is referred  to as Busyete).
See also Kanyamachumbi, Sociau, Culture et Pouvoir, at 108; D'Hertefelt, Les Clans du Rwanda Ancien, at 15,
classifies Abasyete into the Abagesera Clan.
122 See the various sources in the preceding note, For a slightly different account of the source of
Musyete/Busyete ennoblement, see Kanyamachumbi, Socidtd, Culture et Pouvoir, at 108.
123

See Kagabo and Mudandagizi, 'Complainte des Gens de l'Argile; at 79 ; R. Botte, 'Rwanda and Burundi,
1889-1930: Chronology of a Slow Assassination,  Part  1',  (1985)  18 /nternational Journa/ of·*Hcan Historica/
Studies  /,  53-91, at 87, R. Botte, 'Rwanda and Burundi, 1889-1930: Chronology of a Slow Assassination, Part
2'. (1985) /8 International,/ournal of»ican Historical Studies 2, 289-314, at 290 and 295, Chatien. The Great
Lakes ofkfrica, at 255, refers to two Batwa chiefs, namely Basebya and Ngurube, labelled as the 'masters of the

 reat Rugezi swamps'.
24 See Sources in the preceding note. The reasons for the resistance in the above sources are different. Botte

refers to taxation issues while Kagabo and Mudandagizi paint a picture of, more or less. a rogue group which
raided inhabitants of the wider area bordering the swamps. However, the two sources agree on Basebaya's
military prowess.
125

Kagabo and Mudandagizi, 'Complainte des Gens de l'Argile: at 79.
126 Albert, 'Socio-Political Organization', at 60 et seq.; Kagame, Les Organizations Socio-Familiales . at 283;
Kanyamachumbi, Soci'iti, Culture et Pouvoir. at 108; J. Vansina, 'Historical Tales (Ibiteekerezo) and the
History of Rwanda', (2000) 27 History in kfnca,  375414, at 394.
127 Newt,ury, 'Precolonial Burundi and Rwanda'. at 309. The author, quoting Kagame, reports  (note  128) that
'an aristocratic army chief was dismissed because he refused to drink from the same straw as a Twa appointed to
a position as chief by Rwabugiri'
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identity at the bottom of societal ladder. Regardless of the answer to the question as to
whether Twas in Rwanda initially constituted a single identity of hunter-gatherers who were
the prior occupants of the land or, atomized groups generated by processes of demographic
differentiation in the region throughout ages, their recent past and present clearly show that
they  came to represent a marginalized and dispossessed collective. 128 Demographic pressures,
the development of a centralized state, the promotion of permanent settlement and
conservation policies, but mostly, the 'antagonization'  of the three social groups by colonial
administrations,  had an  even more adverse impact  on  Twas  than  on any other group. 129  From

relatively independent lifestyle and environments - characterized by only limited exchanges
of goods and services with other groups - most Twas came to progressively depend on130

Hutus and Tutsis for their survival throughout the process of formation of the Rwandan
state. The demise of the previously enjoyed hunting and gathering lifestyle enhanced

131

marginality and dispossession of those for whom this constituted the sole mode of
subsistence. The abandonment of a nomadic lifestyle in the forest for - more or less -132

permanent settlements was accompanied by problems of adaptability to other modes of
production. Furthermore, the scarcity of lands in densely populated Rwanda represented an
additional adaptability challenge.

133

Problems of adaptability to new and sustainable activities for survival - beyond hunting,
gathering and pottery - coupled with the scarcity of land for those willing and able to engage
in new, settled types of activities such as farming and herding, are, indeed, the intertwined
factors underlying the present predicament of Twas in Rwanda. While the problem of land
acquisition is real in Rwandan where, those Twas willing to engage in farming or herding
face difficulties in their efforts to secure spaces for either of these puIEoses,I34 the same
cannot be said for those living in some areas of Eastern D.R. Congo. Even before the

128 On suggestions that Twas constituted separate groups, see Newbury and Newbury, 'Bringing the Peasants
Back in', at 840.
129 F. Reyntjens, 'Chiefs and Burgomasters in Rwanda: The Unfinished Quest  for a Bureaucracy',  (1987)  25 &
26 J. Legal Pluralism &  Uno,Oicia/ L., 71-98, at 80, note  11. The author refers to Kagame who listed some forty
Batwa sub-chiefs in the administration of the country during early colonial time. Over the years, it became
quasi-impossible to find a single Mutwa in administrative position. The deterioration of socio-political
conditions of Twas is also evident in the three personal stories recorded in Kagabo and Mudandagizi,
 Complainte des Gens de l'Argile', at 79-87.
130 Even for those studies depicting pre-colonial social relations in Rwanda as constitutive of castes - with
master-client types of relationships  -  it is asserted that Batwa, without being considered as equals,  were not part
of these structuRes.  They were rather more or less independent, or had a special relation with the  king' s court.
For  this  see R. Botte  et  a/., 'Les Relations  Personnelles de Subordination  dans les Soci6t6s Interlacustres  de
l'Afrique Centrale', (1969) 9 Cahiers d'Etudes Ahicaines, Cahier 33, 350-401, at 385 (in a chapter by Claudine
Vidal, entitled 'Le Rwanda des Anthropologues ou le Fetichisme de la Vache').
I31  See, for instance, J. Maquet, 'La Tenure des Terres d:ins I'Bat Rwanda Traditionnel',  (1967) 7 Cahiers
dftudes Akicaines. Cahier 28. 624-636, at 630 in reference to Batwa prior rights over the forest and to their
interactions with other groups.
132

Kagabo and Mudandagizi, 'Complainte des Gens de l'Argile', at 78.
133 For some literature thereon, see C. Vidal, 'Economic de la Socitte Fdodale Rwandaise', (1974) 14 Cahiers
d'Emdes »icaines,  Cahier 53,  52-74, at 65. where the author reproduces the statement of a Twa, deploring the
fact that many Batwa worked for others, rather than for themselves because of laziness, or ignorance since
nobody prevented them to work for themselves. See also Kagabo and Mudandagizi, 'Complainte des Gens de
l'Argile', at 78 et seq.
134 For some considerations on the problem of land in Rwanda, see S. van Hoyweghen, 'The Urgency of Land
and Agrarian Reform in Rwanda', ( 1999) 98..1«»kan A7airs, 353-372.
135 For a limited documentation On the living conditions of some Twa communities in the then Zaire the wake of
the country's civil wars, see E.COSOC, Report on the Situation of Human Rights in Zaire, Prepared By the
Special   Rapporteur,   Mr.   Roberto  Garreton.   in   Accordance   With  Commission   Resolution   1996/77,  UN  Doc.
E/CN.4/1997/6, 28 January 1997, paras. 154-156.

196



beginning of the country's political turmoil in the mid-199Os, Twas in, for instance, rural
parts of South Kivu, were either beggars and/or manual labourers for neighbouring groups,
despite the fact that in areas such as Itombwe, huge portions of land could still be acquired by
mere occupation.136 Administrative formalities were almost inexistent as the state itself was
virtually absent. Thus, besides pressures on Twa livelihoods and other forms of victimization
by other groups, it is worth noting that one of the tenets of their indigenous claims is
precisely that most group members find it quasi-impossible to adapt to new modes of
production.137 It is argued that Twas and 'Pygmies' of Tropical Africa are inherently hunter-
gatherers and that their survival in the future may only be sustained by being granted the
freedom and spaces to enjoy their traditional lifestyle. 138

The merits and feasibility of this proposition in the Rwandan context is explored in the
following sections. For the purpose of the present analysis, it is necessary to note that lessons
drawn from the history of the country caution against the dangers of choosing a wrong path.
It is essential for the country to avoid history repeating by choosing a path that would lead to
long-lasting solutions to socio-political problems that have come to characterize it. The
imperative need for enlightened policies and other actions aimed at addressing the
predicament of Twas, but also the duty of the Rwandan society to correct present and past
wrongs, can never be overstated. Nonetheless, the urgency for action does not - and should
not - preclude any interrogations on solutions put forward. The constant quest for a just and
harmonious way forward for all members of the troubled Rwandan society should be the
ideal principle guiding any action aimed at mending a nation whose colonial and early post-
colonial history was characterized by antagonization of identities  that,   in 1994, culminated
into one of the worst tragedies of the twentieth century.

6.2.  Twas as an Indigenous people in Rwanda

6.2.1. Socio - political landscape: then and now

Rwanda acceded to independence from Belgium  on  1  July  1962. The succession of events

leading towards independence entered in history as a social revolution for some and a curse

of history and a day of mourning for others who considered the process as the beginning of
the country's descent into the abyss. 139 Under a population census conducted between 1933
and    1934, Hutu, Tutsi   and   Twa were formally crystallized as forms of identification   of
Rwandans through the issuance of identity cards bearing subjects' 'ethnicity'.140 The census -
with all its arbitrariness in deciding who belonged to which group - produced also the often
quoted, but far from substantiated, figures on ethnic pro ortions

vis-8-vis the national
population:  85  % of Hutus,  14% of Tutsis  and  1%  of Twas.  41  In the initial decades  of the

136 The present author lived in the area for many early years of his li fe. He was a witness of these practices of
Twas being at the service of neighbouring groups in an area where vast surfaces of free land were available and
could still be acquired by mere occupation.
137 Kenrick and Lewis. 'Evolving Discrimination', at 66. See generally Kenrick. 'The Forest Peoples of A frica',
at 10-24.
138 Ibid.
139 For these contrasted views on this defining moment of Rwanda's history, see, for instance, J.-J. Maquet, 'La
Participation de la Classe Paysanne au Mouvement d'Independance du Rwanda', (1964) /6 Cahiers d,budes
africaines, 552-567, versus L. C. Marlin, 'A Lesson Unlearned: The Unjust Revolution in Rwanda, 1959-1961',
(1998) /2 Emory Int'I L. Rev., 1271-1330. See also Mamdani, 0/hen Victims become Killers, at 103-31.
14' Magnarella, 'The Background and Causes', at 808.
241 Ibid.
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colonial enterprise, the administrations and powerful Catholic Church leaned on the mainly
Tutsi elite to assert control over the colony.1 2 Subsequently, they reversed their alliances and
policies favouring Tutsi elites by adopting the language of democracy, a concept which, in
the Rwandan context, was reduced to ethnic (rather than political) majoritarianism. 143

Crystallization of identities coupled with a shift in discourses and policies resulted into socio-
political tensions: the country gained independence in bloodshed, the monarchy was
abolished, a 'Hutu republic'  instituted'44 and hundreds of thousands of (mainly) Tutsis who
survived the massacres forced into exile. 145 Rather than emulating the relatively successful
unity-in-diversity type of policies as devised in neighbouring Nyerere's Tanzania, post-

146

independence Rwandan leadership appropriated the colonially-shaped identity discourse,
resulting into enhanced 'ethnic' polarization. 147 The civil war starting in October  1990,  and
culminating  into the April   -  July 1994 genocide  of the Tutsi,  both find their roots in these
early dynamics. The more than three decades-old Rwandan refugee problem and hindrances
to their unconditional but peaceful return were central to the demands of the Rwandan

148Patriotic Front's (RPF), and its main justification for the launching of the civil war.

The meagre, conflicting, often manipulated information available on pre-colonial Rwandan
society warns against any tendency to romanticize the socio-political conditions of Twas in
that era. However, there is little doubt that their status tremendously deteriorated in colonial
and post-colonial eras. The gradual polarization along 'ethnic' lines resulted into political and
social  annihilation of Twas, as the country came to be seen within the realm of antagonistic
relations between the sole Hutus and Tutsis. Without being actors in the socio-political strife,
they nonetheless became perpetual victims. During the troubles surrounding the accession of
the country to independence, many Twas who felt threatened were obliged to follow Tutsis in
exile. From then until    the 1994 genocide,    not    much    was    done    by the successive

149

governments to improve the increasingly worsening conditions of the majority of group
members who stayed in the country. The battle for betterment of their living conditions,

150

142 For some literature thereon, see Mamdani, When Fictims become KiUers, at 103 et seq.; C. Newbury,
'Colonialism, Ethnicity, and Rural Political Protest: Rwanda and Zanzibar in Comparative Perspective',  (1983)
15  Comparative Politics 3,253-280, at 266-269.
143 Ibid.
144

Expression borrowed from Prunier, The Rwandan Crisis, at 41.
145 Ibid., 41 et seq. See also L. Maguire, 'Power Ethnicized: The Pursuit of Protection and Participation in
Rwanda and Burundi (1995-1996) 2 Bull. J. Intl L., 49-90, at 64-66.
146 For some literature on Tanzania's effort in building a national identity in post-colonial society, see F. M.
Stark„ 'Theories of Contemporary State Formation in Africa: A Reassessment',  (1986) 24 Journai of Afodern
African Studies 2, 335-347, at 337-338;  B. Rwezaura, 'Constraining Factors to the Adoption of Kiswahili as a
Language  of the  Law in Tanzania  (1993)  37  J.   ,·Uk   L.,  30-45; R. Fatton 'The Political  Ideology of Julius
Nyerere: The Structural Limitations of "African Socialism=, (1985) 20 Studies in Comparative /nternational
Development (SCID) 2,3-24. Mamdani, When Fictims become KiUers, at 32, presents Nyerere's Tanzania, in
comparison with Rwanda, as an opposite extreme situation in dealing with post-colonial identity in Africa.
According to the author, Nyerere championed a deracialized and de-ethnicized Tanzanian society while
Kayibanda promoted a racialized nationalism of the Hutu.
147

See Mamdani, When Fictims become Ki//ers, at  132  et seq., and Prunier, The Rwandan Crisis, at 41  et  seq.,
for elaborate discussion thereon.
148

Prunier, The Rwandan Crisis, at 61 et seq. The author claims that there were some 120,000 (1962); 336,000
( 1964), and around 700,000 (1990) Rwandan refugees living mainly in neighbouring countries (Burundi,
Uganda, Tanzania, Zaire/D.R. Congo).
149 Kanyamachumbi, Socitti Culture et Pouvoir. at 107.
150 One Mutwa reportedly said, in what became a famous saying in Rwanda: -Habyalimana yahaye abatutsi
amahoro, abatwa abaha amabati, ibisigaye byose abiha abahutu', [Habyalimana gave peace to the Tutsis - in
the sense of leaving them alone -, he gave iron-sheets to Twas and gave all the rest to the Hutus]. There are two
dimensions (interpretations) in the follow-up to that story: some will say that Twas received, indeed, iron-sheets
(used for the roofs in most constructions of relatively improved houses in Rwanda) but sold them cheaply -
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however protracted, is taking shape in the aftermath of the tragic history of the country in
which many of them either Derished or participated in the killings and were subsequently
jailed for their alleged role. In an effort to captivate international attention and fit in151

existing global structures, Twas of Rwanda were among the early African groups to adopt the
indigenous rights discourse through participation in relevant  fora. 152 Initiated within a context
of socio-political unrest, Twa indigenous rights activism can hardly be dissociated from the
country' s realities.

Post-1994 genocide Rwandan administrations have been inclined to stress the oneness of
Rwandans as a people, by denouncing artificial ethnicities, if not created, at least
antagonized, by German and (mostly) Belgian colonial administrations. This has been a
response to policies of post-independence administrations which - as indicated above -
appropriated colonial theories on three separate races/ethnicities with different historical
origins. In that post-independence era, policies were designed to enhance these identities over
national consciousness. The tragic result of these policies was constant instability since the
few years preceding independence. The genocide was only a culmination of years of socio-
political turmoil. The underlying politics of belonging highlighted an image of Hutu
indigenous and Tutsi settlers. Hutu-extremist perpetrators appealed to the masses by153

expressing their intention to take back 'their' country from foreign invaders. The most
expedient way of doing it was by killing Tutsis and sending them - through the Nyabarongo
River said to be an affluent of the Nile - back to Abyssinia where they were said to belong. 054

The discourse conveniently ignored the letter of indigenous authenticity theories - in their
most original formulation - suggesting that the Hutus would have to equally return to the
Nigeria/Cameroon region, leaving the country to the Twas, the purported first occupants. 155

These tragic pages of Rwandan history can hardly be ignored as they are indicative of long-
term consequences of identity discourses. Generally, lack or narrowness of proposed
solutions in tackling the socio-political problems in Rwanda (and for that matter in Burundi)
is grounded in misrepresentations of the problems. In a country where culture, language and
religion are not (or no longer) the distinctive features of members of society, it is only but
legitimate to wonder whether present day minority and indigenous legal frameworks are
appropriate responses to the fundamentally political problems at the source of the social  stri fe
and group marginalization.

156

choosing to live in their 'traditional' huts - while others contend that the promised iron sheets were never
delivered; a situation which in turn was the source o f a second linguistic imagery on unfulfilled promises (nka
y'amabatiy 'abatwa - an unkept promise is viewed as having the same fate as Twas' iron-sheets).
151 Even though not the primary targets of the genocide of the Tutsis, an important number of Twas perished
during the 4-years civil war from 1990-1994 and the genocide. For more on Batwa as both perpetrators of, and
victims during, the genocide, see ECOSOC, Report on the Situation of Human Rights in Rwanda. submitted by
Mr.  Reni Degni-Skgui, Special  Rapporteur of the  Commission on Human  Rights,  under paragraph  20 of
Resolution S-3/1  of23 May 1994, UN Doc. E/CN.4/1996/68, 29 January 1996, paras. 37-41, Lewis and Knight,
The Twa OfRwanda.  at 55-68; UNPO, Batwa Mission Report  199, 9 March  1995,
http://www.unpo.org/images/reports/batwa%20report%201994.pdf (visited on 24 November 2008).
152

See, IWGIA, 77:e Indigenous World 1993-1996, at 229-233.
153 Mamdani, 87,en Fictims become KiUers, at 31 -9 and 229 et seq.
154 A. Des Forges, Leave None to TeN the Story.· Genocide in Rwanda (Human Rights Watch and International
Federation of Human Rights,  1999), at 85.  See also Supreme Court of Canada, Mugesera v. Canada (Minister of
Citizenship and Immigration),  28 June 2005,  44 Int 7 Legal Materials, 1468-1510, for further material  on the
Leon Mugesera speech to that effect.
155 See Marlin. 'A Lesson Unlearned', at 1288, for a comment on the migrations claims.
156

Maguire, 'Power Ethnicized', at 67-71.
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6.2.2. Addressing Twa Predicament: Associative Initiatives

Enrolment of Twas and other African groups in the global indigenous movement was
effected through NGO activism. Domestic and international associations, NGOs and IGOs -
dedicated to the indigenous rights as part of their specific or peripheral mandate - shaped the
nature of participation in the global indigenous movement. The present section focuses on
present and past domestic associative dynamics which have somehow shaped current Twa
rights activism in Rwanda.

6.2.2.1. Batwa Activism: Historical Overview

Socio-political organization of Twas at the grassroots level is relatively recent. One of the
reasons for late, and still limited, involvement on the national stage lies in the fact that few
Twas received formal education until recent years. 157 Despite this clear disadvantage, an early
initiative advocating improvement of their conditions and participation rights was set up in
the 19605. The Association pour le Rela,ement Ddmocratique des Twa (AREDETWA)15%
was created during the transition years towards independence as several socio - political
organizations were being established mainly along ethnic lines and ideologies. 159 Eventually,
AREDETWA was absorbed by MDR Parmehutu - the major party which had led to the fall of
the  monarchy -  as its founder became a deputy  in the national  parliament. 160 But  from  1965
until the outbreak   of the civil    war   in 1990, there were virtually   no   Twas    in the state
apparatus. It   is worth noting   that   in the 1980s, the increasingly marginal and destitute161

conditions of Twas attracted the attention of some Roman Catholic o fficials, who founded the
Association for the Social Progress of the Twas, and the Association for the Integrated

162

Development of Marginalized Groups in Rwanda. The particularity of these two163

organizations was that they (purportedly) championed the cause of Twas with little, if any,
real participation of the beneficiaries in setting up the agenda. It appears that these
organizations were still formally in existence during the early 1990s.

164

Pressures consecutive to the outbreak of the civil war signalled the end of nearly two decades
of Habyarimana's single party   rule. The adoption   of   a new Constitution   in   June    1991

157 See UNPO,  Batwa  Mission  Report  1994.
153 Association for the Democratic Restoration of the Twas.  It was founded by Laurent Munyankuge on  1  July
1960.
159

Prunier, The Rwandan Crisis. at 47-54. The author does not mention AREDETWA whose role in shaping the
events was insignificant. The other major parties in the early years are: Rwandese Democratic Movement/Party
of the Movement for the Emancipation of the Hutu (Mouvement Dtmocratique Rwandais-Parti du Mouvement
et de /'Emancipation Hutu or MDR-PARMEHUTU in French); mainly Tutsi and monarchist Rwandese National
Union (Union Nationale Rwandaise-UNAR); ideologically Hutu Association for the Social Promotion of the
Masses (Association pour la Promotion Social des Nfasses  or APROSOMA); and Tutsi dominated Rwandese
Democratic Union (Rassemblement  Dumocratique Rwandais or  RADER).
160

UNPO, Batwa  Mission Report  1994.
16' Ibid.
162 Association pour le Progas Social des Batwa (APSB). 11 was later renamed Association pour le Progas
Social des Ddmunis (Association for the Social Progress of the Destitute - APSD). The Association had,
reportedly, two objectives: 'to develop the allegedly backward Batwa and to convert them to Christianity'.
WNPO, Batwa Mission Report 1994).
163

Association pour le Dhdoppement Inttigni des Groupes Marginaux au Rwanda (AD\GMAR.j. h was
intended to focus on /mpunyu or 'forest Batwa'. The Association had little impact on Batwa since participation
of members of the Habyarimana regime  in its management hampered the realisation of its asserted noble cause
and resulted in  misappropriation of its assets (UNPO, Batwa  Mission  Report  1994).
164 G. Sebalinda, 'The Relationship between the Batwa and the State of Rwanda', in H. Verber et a/. (eds.).  '..
Never Drinkfrom the Same Cup ', 163-172, at 167-168.
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reintroducing multipartism created favourable conditions for the establishment of various
forms of socio-political organizations.  As  in the 196Os, ethnism tainted  many  of the newly
established

politica garties.
Ethnic polarization of political parties was a major catalyst for

the 1994 genocide. Unable to compete on the political scene due to material and human
resources limitations, Twas resorted to the creation of associations advocating their
interests. The Association for the Promotion of Batwa (APB) was created in August166

1991.167  It  has been described  as the 'first autonomous "Pygmy" association in Africa'.168
Aimed at drawing attention to the extremely volatile conditions of Twas in Rwanda and
addressing their marginality in the socio-economic and political spheres, APB was very
active both locally and internationally in the first years of its creation.'69 APB representatives
were instrumental in Twa enrolment in the global indigenous movement. im However, lack of
cohesion, mismanagement and intestine struggles for control of the association following the
death of its first leader, led to a split. The Association for the Global Development of171

Batwa of Rwanda was established in January 1993,172 and the Association for the Progressive
Batwa of Rwanda in February 1994. There are little details on the nature and activities of173

an organization called Twa Minorities of Rwanda which attended  the 1992 session  of the
UNWGIP. Some of these new organizations did not get enough time to effectively start174

their activities before the country was engulfed into chaos that breaded the genocide in 1994.

Post-genocide era produced a new socio-political reality. Military victory of former rebels of
the Rwandese Patriotic Front signalled the end of formal adherence to polarization along
ethnic lines in the public sphere. Thus, Twas and others could not, normatively, create
political organization solely dedicated to their causes and interests. To further their specific
interests and address their plight which had worsened during and after the civil war and
genocide, relatively educated Twas revived some pre-existing associations and created new
ones.us Mixing genuine humanitarian advocacy with opportunism, several new organizations
came to light with same or slightly different objectives and territorial coverage. Over the

165
See  G.  Prunier, The Rwandan Crisis,  at  127  et  seq., for further details  on the process of establishment  of

 olitical parties and the role ethnic ideologies played  in the creation of functioning o f some  o f them.
For details on the various associations, see UNPO, Batwa Mission Repon /994; Lewis and Knight, The Twa

of Rwanda. at 99-102;  and G. Sebalinda, 'The Relationship between the Batwa  and the State of Rwanda',  at
163-172.
167

Association pour la Promotion des Batwa (APB).
168 Lewis and Knight, The Twa ofRwanda. at 99.
169 Ibid., at 99-100.  See  also UNPO, Batwa Mission Report  1994;  and C. Uwiragiye, 'The Ethnic Batwa and
their Physical Situation in Rwanda', in H. Vet·bet· et a/.  (eds.), '. Never Drink.»m the Same Cup ',  at  173-178.
170 Involvement in the global indigenous movement is evidenced by the two articles attributed to Twa
representatives  in H. Verber  et al.  (eds.), '. Never Drink»m  the  Same  Cup',  at  163-178,  as  well  as  by  the
very title - of this publication of proceedings of the 1993 Copenhagen Conference on Indigenous Peoples in
Africa - referring to discriminatory practices against Twas in Rwanda. For records on their relatively early
participation in important international fora, see ECOSOC, Reports Of the IForking Group on /ndigenous
Populations on  its Tweifth session (17 August  1994, UN Doc. E/CN.4/Sub.2/1994/30, para.  11); and 77:irteenth
session (10 August 1995, UN Doc. E/CN.4/Sub.2/1995/24, para. 9)
171 Lewis and Knight,   The   Twa Of Rwanda,  at   100. The deceased leader  was  FranQois  Munyeshuli.   In  an
announcement posted on the website of the Community of Rwandese Potters (COPORWA), dated 28 July 2008,
it was reported that the long standing and dynamic director of the organization - Zepheryin Kalimba - had
resigned  from his post in order to be more dedicated to his association: League of Potters of Rwanda (Ligue des
Potiers du Rwanda, former APB). See http://www.coporwa.org/index.html (visited on 27 November 2008).
172

Association pour le Dtveloppement Global des Batwa du Rwanda (ADBR)
17]

Association des Batwa Progressifs du Rwanda (ABPR).
174 Minontds Twa du Rwanda (in the, likely, original French name) as it appears in ECOSOC, Report Ofthe
Tenth  Session of the  Working  Group on  Indigenous  Populations, UN Doc. E/CN.4/Sub 211991133,20  August
1992, para. 13.
175 Lewis and Knight,  77:e Twa OfRwanda,  at  101.
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years, proliferation of associations and other NGOs with Twa rights in their mandates makes
it difficult to keep track of which ones are still operational, as most of them are also
dependent on unreliable governmental or foreign donations. In addition to those pre-existing
organizations still active, the following bodies were recorded in the aftermath o f the genocide
with a stated (main) goal of addressing Twa predicament: the African Indigenous and
Minority Peoples Organization,176 the First Foundation of the Nation,177 Forgotten Women
and Children of Rwanda,178 and VOFAR.179 The uncoordinated nature of these organizations
limited their impact on the ground as Inany of them competed for the scarce domestic and
mostly international resources availed for their advocated cause. However, criticism levelled
against these bodies and possible opportunism of their leaders cannot belittle their main
achievement - beyond more or less successful community projects - of bringing to the fore
the problems faced by Twas in Rwanda and highlighting the imperative need to tackle them.
Attempts to coordinate the activities of these organizations striving for more or less the same
cause led to the creation of the Rwandese Community of Indigenous Peoples. 180

6.2.2.2.   Challenges to Indigenous Rights Advocacy and Recognition: From
CAURWA to COPORWA

The Association for the Promotion of Batwa (APB), the Association for the Global
Development of the Batwa of Rwanda (ADBR) and the relatively unknown Association for
the Protection of Unaccompanied Children in Distress (APEDE) established, in 1995, an
umbrella organization they named Rwandese Community of Indigenous Peoples.181 Despite
gaining international acclaim for its vital work mainly by, on, and with, the beneficiaries, 182

the organization failed to secure official recognition as an organization dedicated to the
promotion and defence of Twa rights as an indigenous people. Twa indigenous rights
activism clashed with policies and laws that held that promotion of interests of specific ethnic
groups  in the aftermath  of the  1994  crisis  was  unlawful and considered  as a political taboo.
For Rwandan authorities, references to indigenousness and the sole Twa ethnicity in the
statute of the association were unacceptable in the post-genocide context in which policies
were geared at promoting a common Rwandan identity.183 These policies were translated into

176 For a study by African Indigenous and Minority Peoples Organization (AIMPO), see B. Mugarura and A.
Ndemeye, 'Batwa Land Rights in Rwanda', Minority Rights Group International, February 2003,
http://www.minorityrights.org/953/micro-studies/batwa-land-rights-in-rwanda.html (visited on 26 November
2008).
177 Prem re Fondation de /a Nation (PFN) represented by Charles UWIRAGIYE, see
http://www.un.org/africa/osaaingodirectory2/dest/countries/printNGO.asp?lang=ENG&country=38&ngo=RWA
15 (visited on 26 novembre 2008).
178 Femmes et Infants Rwandais Oublils (FERWAO). It seems that the same Charles Uwiragiye heading PFN
represented also  FERW AO  as it appears in  Implication  des  Populations  Autochtones  et  Locales  dans  la  Gestion
Durable des Ecosyst*mes Forestiers d'Afrique Centrale: Actes du Forum Sous-RZgional des Populations
Autochtones, http://www.pefac.net/pdf/Rapportpeupaut.pdf (visited on 26 November 2008).
179 For a reference to VOFAR, see MRG, 'Minorities and Indigenous Peoples: Justice and Peaceful
Development, Programme for 2006', http://www.charityjob.co.uk/uploads/MRG-ProgDoc2006.pdf (visited on
27 November 2008), at 31.
180 Better known under its French name: Communauu des Autochtones Rwandais (CAURWA). For more on
CAURWA, its objectives and achievements, see http://www.coporwa.org/index.html#2 (visited on 27
November 2008).
* Lewis and Knight, The Twa ofRwanda. at 101. See also http://www.unpo.org/content/view/7861/95/ (visited
on 27 November 2008.
182

See, for instance. IWGIA, The Indigenous 11'or/d Reports (2001-2007), http://www.iwgia.org/sw29940.asp
(visited on 27 November 2008).
183

See, for instance, a letter dated 8 October 2004 (No. OMB.03/629/10/04/LIE) from the Office of the
Ombudsman to the president of CAURWA, endorsing a decision by the Ministry of Justice (letter No.
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law with the adoption of the 2003 Constitution. The Rwandan Constitution lists, among
184

other fundamental principles, the 'eradication of ethnic, regional and other divisions and
promotion of national unity'.185

After a long registration process initiated in 2002, CAURWA was obliged to change its name
into Community of Rwandese Potters,

186 before being eventually registered in 2007.187 The
stated objective of COPORWA is to 'promote and defend civil, political, cultural, social and
economic rights of the Community o f Rwandese Potters, fostering their full  integration  in  the
Rwandan Society'.188 Since its creation, the organization  has been instrumental in advocating
the cause of the Twa and keeping it on national and international agenda. Multifaceted
natures of intervention include tackling general and specific human rights problems faced by
Twas in such sectors as education and justice. COPORWA is also involved in matters
relating to socio-economic survival mainlv  for the helpless members o f the community such
as the elders, orphans and widows. The organization also encourages local self-184

organization into cooperatives aimed at generating income. In that respect, COPORWA190

claims that in 2008 it assisted or collaborated with some 300 local associations dealing with
mainly economic and social issues. In the words of some beneficiaries, their physical191

social and economic survival was only possible thanks to COPORWA's activities. 192

In a country where Twa identity has historically been associated mainly with negative
attributes - and is still used as an insult in popularparlance by members of other communities
- activities of COPORWA have somehow initiated a process of socio-political self-
acceptance by the beneficiaries. The organization is increasingly shaping in the minds of a
growing number of Twas a sense of possibility. It convinced many to community members to

907/04/01/SC, dated 28 June 2004) which denied legal personality to the then CAURWA on the ground that
references in its statute to 'Batwa' and 'indigenous', (Abasangwabutaka) contravened with the fundamental
pdnciples  of the Rwandan Constitution. Copies of these letters are  in the author's  file.

See the Constitution of the Republic of Rwanda (hereinafter, Rwandan Constitution).
185

Art. 9(2) of the Rwandan Constitution
186 Communautd des Potiers Rwandais (COPORWA). Subsequent references to the organization and its
activities should be understood as covering, where applicable, those activities accomplished by CAURWA
before changing the name.
187 Ministerial Order No. 71/11 of 24 October 2007,46 OBcial Gazette o n°24 bis, 5 December 2007
188Art. 2 of the COPORWA Constitution. Emphasis added. The French text reads: 'La COPORWA ASBL a
pour objet de promouvoir et dafendre les droits civils, politiques, culturels, sociaux et dconomiques de la
Communautt des Potiers Rwandais en vue de leur pleine integration au sein de la sociat rwandaise'. The more
detailed objectives ofCAURWA's included a resolve to:

1.    Improve the organization capacity in the Batwa communities in order to enable them to have an impact
on political decision on a local, national and international level;

2.    Empower the Batwa to take this work upon themselves;
3.    Make the Batwa communities realize the importance of their participation in public decision-making;
4. Make the new socio-economic opportunities more accessible to the Twa communities through

facilitating training of skills, research and dissemination of the necessary information as well as
facilitating access to credit and new appropriate techniques. (see http://www.caurwa.org/index.html
(visited on 27 November 2008 )

189 For more on CAURWA/COPORWA accomplishments, see http://www.coporwa.org/ (visited on 28
November 2008). The present author visited several of these local organizations, mainly in the Nyaruguru
District Southern Province in June - July 2008.
190 Ibid.
191 Interview with Callixte Hategekimana (head of the Department of Socio-Economic Activities) and,
Ildephonse Niyomugabo (head of the Department of Human Rights), on  17 June 2008.
192 Interview with Consolata Musabimana in Kibeho, Nyaruguru District, Southern Province on  18 June 2008.
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overcome an embedded fatalistic attitude in dealing with intrinsic and extrinsic challenges
they face. 193

Furthermore, the adoption of the indigenous discourse by Twa leaders - with its
characteristic references to a glorious past in which they enjoyed freedom from current
dominant groups - seems to instil in them a sense of pride. Their historic and present
excellence in such activities as hunting, gathering, entertainment and other socio-cultural
attributes (including close association with Rwandan royal court) confers additional grounds
for more positive rethinking of Twa identity beyond the usual negativities. COPORWA's
activism has earned it an international visibility and enhanced its status as the ambassador of
the Twa cause. Accordingly, many interventions by both the Rwandan government and
international benefactors on matters of specific concern to Twas have been frequently
channelled through COPORWA or, carried out in partnership with the organization.'M Even
though still limited in the view of the magnitude of the task, the organization's material,
economic social, moral and political role as well as its impact on Twa lives and livelihoods
cannot be overstated.

6.2.3. Substantive Claims for Special Protection: Intricate Discourses

6.2.3.1.    Twas as a Marginalized Group and as the Poorest of the Poor

A reading of Rwandan history undeniably shows that Twas faced - and still face - specific
problems of socio-political and economic marginality. Furthermore, in a country where
masses from all communities are still confronted with extreme poverty, a comparative look at
their socio-economic conditions suggests that they are clearly poorer than members of other
groups. In all sectors of human life: education, health (including hygiene), labour195

(including employment opportunities), housing, clothing, property (including land
ownership), participation in public offices, members of the Twa community generally lag
significantly behind other communities. Entrenched in a cycle of poverty, several Twa196

families can hardly see better prospects in a near future. For instance, domestic problems of
parents' illiteracy or unemployment, poor housing, starvation and landlessness, affect the
enrolment of children in schools and thus, their future competitiveness  in the wider society.

197

It is a fact that each group has somehow been confronted with instances of marginalization
throughout the troubled history of the country. 198 However, the specificity of problems faced
by Twas lies  in the  fact that  in the recorded history of their interaction with other groups,  they
have not been particularly active - or perceived as a threat - in the struggle for power and

193 This was evident in the various discussions with individual Twas or in groups in Nyaruguru (Southern
Province) and Gasabo (Kigali City) Districts,  from  17 June to 24 June  2008.
194 IWGIA is one such organization whose interventions are implemented mainly in collaboration with,
COPORWA. Other forms of interventions are those by other informal benefactors such as the group of US
health practitioners who visited Rwanda in June 2008 and in addition to their main goal of working in the field
of health, endeavoured to get active in helping Twas in Bwiza, in the outskirts of Kigali city (Gasabo District,
Ndera Sector). The present author was part of a visit by the group led by Karl Weyrauch in partnership of
COPORWA - which supplied the two cars for transport - on 24 June 2008. They undertook to dig a well of
clean water for the village among other commitrnents.
195

See generally CAURWA, Enqutte (2004), at 59.
:96 The poorer conditions of Batwa in all these sectors were also documented by the Rwandan Human Rights
Commission; a state organ in a Kinyarwanda language report on Batwa Livelihoods and Fundamental Rights
(Raporo ku Alibereho y'Abatwa n'Uburenganzira Bwabo Bw 7banze), 2006; unpublished, copy with the author.
The report carries important weight in highlighting the specific problems faced by Twas since it emanates from
a state organ, in spite of an official policy proscribing any invocation of, and reference to, ethnicity.
197 Senate of the Republic of Rwanda/Committee on Social Affairs and Human Rights, Report on some
Historically Marginalized Rwandans, July 2007, at 4-5. (unpublished, copy with the author).
198

See, for instance, Mamdani, When Fictims become KiUers, and Prunier, The Rwandan Crisis, for accounts on
the various forms o f marginalization in pre-colonial, colonial and post-colonial ems.
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resources. Twas have, more than others - and, arguably, with the exception of the genocide
context - suffered from patterns of exclusion and individual as well as community
disempowerment. Respect for their rights and dignity commands a determination by any
concerned actors - be they public or private, national or international - to redress past wrongs
(where possible) and address present challenges.

6.2.3.2.   Together as One or Unity in Plurality?

The need to act is self-evident but the remaining and legitimate question to be drawn from the
history of Twa rights advocacy in Rwanda is: which course of action should be taken?  ls Twa
enrolment in the global indigenous movement a natural coalescence with similar group in
search for protection of their distinctiveness or, a mere strategy and tool for realization of
equal rights? From a legal angle, does this have to translate into their recognition as
indigenous people or, the implementation of their fundamental human rights on an equal

basis, with possible prioritization of their problems, based on their more compelling needs?
The latter question reflects two approaches. The first, championed by Rwandan officials,
posits that Twas might admittedly„be a 'historically marginalized' or 'vulnerable' group, and,
indeed, the poorest of the poor. The 2003 Rwandan Constitution included provisions for
special measures in favour of these groups.20" The measures include provision for special
representation, in the senate, of historically marginalized communities. Women and the201

disabled are included in this category. A search for coherence in post-genocide policies and
laws, aimed at eradicating ethnicity - at least in the public sphere - appears to be the main
reason barring the government from expressly mentioning Twas in this category.202 The
government holds that the most appropriate way to address their predicament is to empower
them so that they may enjoy full equality with members of other groups. From this203

perspective, generally applicable human rights norms are sufficient if they are to be really
implemented on an equal footing. The result would be a united, ethnicity-free Rwandan

199 Despite early and persistent debates on whether Twas are included in the category of historically
marginalized groups, the above-mentioned July 2007 Report by Rwandan Senate, exploring problems faced by
Twas seems to erase any doubt thereon.
200 Art.  14 of the Rwandan Constitution reads: 'The State shall, within the limits of its capacity, take special
measures  for the welfare of the survivors who were rendered destitute by genocide against the Tutsi committed
in Rwanda from October 1st,  1990 to December 31 st,  1994, the disabled, the indigent and the elderly as well as
other vulnerable groups'. Emphasis added.
20'  Art 82(2) of the Rwan(ian Constitution provides that eight out of twenty-six members of the Senate are to be
'appointed by the President of the Republic, who shall ensure the representation of historically marginalized
communities'.
202

See, for instance, Letter No. OMB.03/629/10/04/UE)  from the Office of the Ombudsman to the president of
CAURWA, stating in paragraph 4 that nowhere in the Rwandan Constitution is it stated that Twas are part ofthe
historically marginalized groups. A popularized document, embodying the main ideas to be included in the
Constitution (Ibitekerezo by 7ngenzi ku Itegeko Nshinga (January  2002), at 134-135),  in a chapter on Social
Justice, specifically mentioned Batwa among groups in need of some form of 'affirmative action' in tackling
specific problems they faced. The reference was eventually removed in the final text. See also Eighth Periodical
Report   of   Rwandato   the   African   Commission   on   Human   and   Peoples'    Rights   2002-2004   (March   1005),
http://www.achpr.org/english/state_reports/Rwanda/Rwanda%20Report_2007_eng.pdf (visited on 27 November
2008),at 42, where the government acknowledges that '[d]ebates often took place for Batwa's reintegration, a
marginalized category since long ago'. It however contends that 'in view of facts that led to 1994 Tutsi
genocide, Rwanda refrains from recognizing in this or that category of Rwandese, communities willing to
identify themselves under ethnic  form or under any grouping presenting itsel f as having some inborn rights that
other Rwandese cannot have'.
203 Interviews with Jacqueline Bakamurera (Assistant Attorney general in Charge of Community Programs,
Human Rights and Legal Aid Services) and Laurent Nkongoli (Commissioner of the Rwandan Human Rights
Commission in charge of legislation) on 2 and 3 July 2008 respectively.
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society which would only reflect or reinforce  st unity (whether real or romanticized)
torpedoed by several years of divisive policies. The second approach adopted by some
human ri ts advocates views the above proposition as tantamount to forceful assimilationist
policies. For these organizations whose main discourse has been adopted by Twa
leadership, the subjects are part of a population of (former) hunter-gatherers in the wider
region, who are different from dominant society and, compellingly, in need of special
protection as (an) indigenous people(s).206 In the latter case, much focus tends to be on the
commonality of experiences with other groups in the region and around the world, than on
contemporaneous living conditions and environments of particular groups such as Twas of
Rwanda.

From a purely theoretical perspective, it is evident that these debates are not new and solely
amenable to the particular situation of Rwanda. Indigenous rights theory and discourses are
premised on the fact that indigenous peoples need recognition of (mainly collective) rights
other than the generally applicable - on the basis of equality and non-discrimination - norms
recognized in various human rights instruments. Regardless of the limited insights into

207

conditions facing particular groups in Africa, mainstream human (indigenous) rights theory
and advocacy tend to portray any deep considerations of grounds for, significance and
implications of, their indigenousness as heretical. The general reasoning is a simple one:

208

Twas are generally believed to be the first occupants of Tropical Africa which covers the
territory of Rwanda. Their past as hunter-gatherers and current conditions of subjugation,
marginalization and destitution, are similar to those of numerous other groups around the
world which have identified with the global indigenous movement. Twas have further
unequivocally identified with, and actively participated in, the movement. These are,
therefore, unquestionable reasons militating in favour of recognition of their globally shared
indigenous identity. Conversely, the Rwandan government's approach is that Twas might
indeed have been historically marginalized. However, it remains convinced that solutions to
their predicament need to be contextualized, as indigenous rights precepts are sidelined as
unnecessary and superfluous importation.

6.2.3.3.   Land and Shelter as the Most Pressing Needs

Contrary to the situation in many countries where indigenous peoples currently occupy
definable areas, be they sizeable territories or Americas' Indian-types of reserves,209 Twas are
spread across the territory of Rwanda in small communities. Notwithstanding claims that210

204 This was the argument put forward in an interview with Jacqueline Bakamurerg and Laurent Nkongoli.
205 APRM, Country Review Report of the Repub/ic Of Rwanda, November 2005, para. 153,

http://www.nepad.org/2005/files/aprm/FINAL_RWANDA_REPORT_SEPT_22_2006.pdf (visited      on       13
December 2008), reads: '[w]ith respect to the Batwa minority. the approach adopted by the authorities was
based on a policy of assimilation. There appears to be a desire to obliterate distinctive identities and to integrate
all into some mainstream socio-economic fabric of the country'. See also ACHPR and IWGIA, Report on
/ndigenous Populations/Communities, at  16 et seq. The reading of this very important report centres on the need
for recognition of indigenousness and special protective measures for Twas (and communities in similar

&osition).
These claims are more elaborated in the previous chapters on international and regional dimensions of

indigenous rights in Africa.
207 See, among many others, Thornberry, /ndigenous Peoples, at 89-114.
208 See the previously examined debate surrounding Kuper's criticisms of the 'Return of the Native'  as  in  Asch
et a/..  'On the Return o f the Native', 261 -268.
209 Anaya, /ndigenous Peoples, at 141-148.
210 For some indications of Twa demographics in Rwanda today, see Lewis and Knight,  The Twa of Rwanda. at
80-81, CAURWA, Enquate (2004), at 2 et seq.
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historically, the forest is their natural home, it has been suggested that 'before April 1994,
there were only some 3,000 forest Batwa left, clinging to their traditional way of-life, and
about 26,000 sedentary Batwa A 2003 Forest Peoples Programme publication estimated,211

that there were only some 600 'Batwa Pygmies from the volcano and Nyungwe regions':12 A
survey conducted   in 1997 estimated   that  98.5% of surveyed  Twas were landless'.213   A
number of factors explain Twa landlessness. First, for several centuries, there has been
constantly increasing pressure on the forest in a struggle for space by an ever-growing
population in a tiny country. As rightly recalled: '[b]efore the Rwandan state became strong
in the seventeenth century, those who cleared land had the right to use it. In some places
where forested land had been used previously by Batwa, a people who lived largely from
hunting and gathering, the clearers of the land gave the Batwa small payments to
acknowledge their previous claim  to the area'. 214

Over the years, Twa entitlement tO, and occupation of, lands became more and more
precarious and, eventually, it was somehow terminated. Second, government conservation
policies disrupted the historical lifestyle of many Twa communities. Conservation policies

215

were  initiated by Belgian Colonial administration  in   1929,  with the establishment of Albert
National Park spreading across the northern border of Rwanda and then Belgian Congo. 216

Subsequently, the Nyunre and Gishwati Forest Reserves and Akagera National Park were
created   in the 1930s. Conservation policies coupled with land pressure progressively
deprived the  Twas  - who still lived in, or near, the forest - of the primary resource of their
livelihood and turn them into landless wanderers. Third, some Twa communities - including
those living by pottery - continued for many years to lead a semi-nomadic lifestyle outside
the forest. Lack of effective occupation of the land rendered them powerless vis-8-vis
agriculturalists (and to some extent pastoralists) whose modes of production entailed some
form of more effective control. In the end, most Twas live in unimaginable and indescribable
conditions. Some are purely landless are forced to be constant wanderers. They are obliged to
eitherjoin other Twa communities to survive or, beg small portions of land from members of
other groups.218 Others occupy very inhospitable land, unfit for cultivation, herding or any
other productive use.219 Only a still limited number of Twas has secured government
assistance in relocating to portions of land that are more suitable. Several Twas argue that

211

UNPO, Batwa  Mission  Report  1994.
212 Z.  Kalimba, 'The Situation of Batwa Forest Dwellers and Conservation of the Volcanoes National Park and
Nyungwe Natural Reserve', in J. Nelson and L. Hossack, /ndigenous Peoples and Protected Areas in Africa
(Forest People Programme, 2003), at 51. Reference in note 2 to 'Mahutu' and 'Matutsi' as the singulars for
'Bahutu' and 'Batutsi' respectively, might be a simple spelling mistake but also lead to speculations that besides
the referenced author (Z. Kalimba, a long time Batwa organizations' leader in Rwanda and ACHPR WGEIP/C's
'expert') other non-Rwandan actors were at some stage involved in the writing or drafting of the article.
213 ACHPR and IWGIA, Report on Indigenous Populations/Communities, at 29. See also J. Nelson, 'A survey
of Indigenous Land Tenure in Sub-Saharan Africa', http://www.fao.org/docrep/007/y5407t/y5407tOd.htm
(visited on 8 December 2008).
214 A. Des Forges, 'Land in Rwanda: Winnowing out the Chaff, in F. Reyntjens and S. Marysse (eds.),
L'Afrique des  Grands  Lacs:  Annuaire  2005-2006:  Dix ans  de  Transitions  Conflictuelles (L'Harmattan, 2006), at
355.
215 For more on this, see Z. Kalimba, 'The Situation of Batwa', at 47 et seq.
216 0. Willis, 'The Forgotten People in a Remembered Land: The Batwa and Genocide', in S. M. Thomson and
J. Z. Wilson (eds.), Rwanda and the Great Lakes Region: Ten Years On From Genocide (International Insights
Society at Dalhousie University, 2005),  at  134. In  1960, the Albert National  Park was divided into the Virunga
National Park in the D.R. Congo, and the Volcanoes National Park in Rwanda.
217 Z.  Kalimba, 'The Situation of Batwa', at 57-58.
218 During interactions with Twa individuals and groups in Nyaruguru District in June 2008, the present author
encountered Twas who joined others or obtained portions of land from other members o f the community.
2:9 This is the case of a community in Bwiza, Ndera Sector, Gasabo District (visited on 24 June 2008).
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lack of land for cultivation and other productive usages  is the main
reason wh< most of themare forced to lend their forces to others  in all forms of servitudes for survival.2  0 The problem

of land is intricately linked with lack of shelter. Poor homes and shelters are not an
exclusivity of Twas in Rwanda. However, their peculiarity lies  in the fact that a considerable
number of entire Twa families and communities still live in precarious, tiny huts which
cannot even protect them against the rain or, even, wind.

Thus, securing land for habitat and other productive usage is, arguably, the most pressing
need  for Twa survival. There  are, of course, suggestions that being historical hunter-gathers,
Twas are described as an identity in crisis since they have been losing one livelihood after
another and are not familiarized with dominant modes of production such as agriculture or
herding. However, there are also popularly held beliefs and clichds that Twas are mainly

221

responsible for their misery in so far that they do not devote enough, if any, energy and will
to the betterment of their living conditions.222 In any case, the core problem  is that even those
willing to engage in farming activities have difficulties to secure land for that purpose.
Identification as potters - in COPORWA, the name adopted by the main Twa organization in
Rwanda - cannot obviously imply that all sedentary and 'forest'- Twas are destined to
sustaining their future by merely crafting pots.

223

lt is, therefore, imperative for the Rwandan government to prioritize the issue of settlement
and allocation of land to those Twa households that have nowhere to build their lives. The
sufferance endured by Twas by the effect of continuous disruption from their environments
and lifestyles is immeasurable.224 Whether approached under indigenous rights or socio-
economic sustainability on an equal footing with other members of society, the matter is
equally urgent. It is not clear whether indigenous rights advocacy proposes to 'repatriate'
Twas into the Nyungwe and Gishwati Natural Forests or, to the Volcano National Park so
that they may revert to their traditional hunting-gathering lifestyle.225 The desirability of this
course of action is  far from an uncontested fact. The government should, in consultation with
the beneficiaries, secure land wherever that is possible and practicable. This would only be a
reflection of the current reality whereby Twas - like Hutus and Tutsis - are spread across the
geography of Rwanda, and live on same or, neighbouring hills.226 The fact that there are no
Twaland, Hutuland or Tutsiland makes any conceptualization and recognition of exclusively
territorial rights of particular group - beyond the individual or traditional ownership of land -
an uneasy task. The protection of current privately or collectively owned or otherwise
occupied lands is a legal obligation of the state. The most practical way to accommodate
landless Twas does not necessarily imply their settlement in exclusive areas. In fact, some of

220 This was expressed by nearly all individuals or by groups of Twas interviewed in Nyaruguru and Gasabo
Districts in June 2008.
22' Lewis, The Batwa Pygmies, at 10 et seq.
222 Zepheryin Kalimbg then Director of COPORWA and member of the African Commission's Working Group
of Experts on Indigenous Populations/Communities, in an interview on 3 July 2008, referred to these clichts.
223 In Nyaruguru District, some ofthe visited communities (Abakundamurimo in Mbazi Sector; Abishizehamwe
in Mata Sector, among others) had agricultural and/or husbandry cooperatives but deplored the scarcity of land
for more extensive production.
224 IWGIA, The Indigenous World, 1995-1996, at 229-233, and subsequent issues extensively and
chronologically documented the various dynamics ofTwa marginalization and victimization.
225 This would be as difficult and absurd as a suggestion to split liutus and Tutsis into mono-ethnic Rwandan
and Burundian states as ways of solving ethnic problems in these countries.
226 There seems to be no systematic documentation of Twa geographical habitat. However. there are indications
that they are spread throughout the country in small communities. For instance, in Report on some Historically
Marginalized Rwandans (Senate of the Republic of Rwanda, July 2007),  at 2-3,  it is reported that the Senate
Committee visited communities in 14 sectors, in 14 districts across all provinces of the country.
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them suspect that such eventuality might enhance their marginality.227 They claim that living
side by side in towns, villages or other collective settlements (imidugudit) with other
members  of the Rwandan society would bring about a much needed social integration.

228

Rwanda adopted a land law in 2005 providing for mainly individual and state ownership of
230

land.229 The law further underscores the centrality of the state in land management.
Individual land is composed of the land 'acquired through custom, written law ... the one
acquired from competent authorities, purchased land, gift, exchange and sharing'.231

However, the law proclaims that land is 'part of the public domain of all Rwandans;
ancestors, present and future generations'.232 There  is no express recognition of collective
land ownership; a central tenet of indigenous rights discourse. If Twa land rights are to be
advocated through a strict indigenous rights framework,233 the Rwandan Land Law lacks
special provisions accommodating their specificity.234 However, nothing excludes the fact
that individual land ownership through, for instance custom, might, arguably, be expansively
interpreted to accommodate collectivities other than the state and its entities. Furthermore,
taking into account their wishes and aspirations, it is not quite clear whether problems of Twa
landlessness can better be solved through indigenous land rights or, a quest for social justice
in  favour of members  of a marginalized community.

6.23.4. Indigenous Rights or Political and Socio-Economic Empowerment?

The apparent tensions between the promotion of Twa rights as an indigenous people on the
one hand and national policies advocating social harmony through insistence on
commonalities and minimization of the differences on the other, need to be examined in
perspective. While the general substance of indigenous rights has found expression in the

227 This was the dominant view expressed by Twa participants in a group discussion in Ruramba Sector;

Ntaruguru District; Southern Province, on  17 June 2008.
Encountered individuals and groups in visited sectors of Nyaruguru District (Mbazi, Mata, Kibeho), but also

in Ndera Sector, Gasabo District, Kigali City, expressed the wish to be housed in collective settlements.
229

Organic  Law No, 08/2005  of  14  July 2005, Determining  the  Use and Management  of Land in Rwanda,
Q#icial Gazeue No. 18, 15 September 2005 (hereinafter, the 2005 Land Law or Rwandan Land Law).
230 Art. 3(2) reads: -With exceptions of the rights given to people, the state has supreme powers to manage all

the national land, and this is done in public interest aimed at sustainable, economic development and social
welfare, in accordance with procedures provided for by law'.
23'  Art.  11  of the 2005 Land Law. Art. 55 clarifies: 'The landowner has no right over minerals and any other
wealth under ground; they belong to the State. However, he or she is allowed before others to enjoy rights of
their exploitation upon his or her request and if he or she is capable'.
232 Art. 3(1) 2005 Land Law.
233 Art. 26 of the UN Declaration on the Rights of Indigenous Peoples reads:

1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally
owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands, territories and resources
that they possess by reason of traditional ownership or other traditional occupation or use, as well as
those which they have otherwise acquired.

3. States shall give legal recognition and protection to these lands, territories and resources.    Such
recognition shall be conducted with due respect to the customs, traditions and land tenure systems of
the indigenous peoples concerned.

234  FPP,  Submission  of the  Forest  Peoples  Programme  Concerning the  Republic  of Rwanda and its  Compliance
with   the  International   Covenant  on  Civil  and  Political   Rights:   The   Rights  of  Indigenous   Peoples  in  Rwanda  (5
October 2006), http://www. forestpeoples.org/documents/a frica/rwanda_hrc_rep_oct06_eng.pdf (visited   on    11
December 2008), paras. 29-44, strongly argues in favour of using indigenous rights legal framework to protect
Twa land rights.

209



2007 UN Declaration on the Rights of Indigenous Peoples, clear conceptualization of how
recognized norms should be concretely materialized in contexts such as Rwanda is far from
being a sel f-evident matter.  From a state perspective, pursuit of national unity and avoidance
of whatever is perceived as 'divisionism' seems to be a legitimate goal pursued by many
states around the world, including longstanding democracies. It is not clear whether the235

practice in Rwanda qualifies as assimilationist. This would imply that members of the Hutu
and Tutsi communities - despite past and present divisions - are constitutive of (a)
mainstream(s) and the dominant society which tries to assimilate the Twas. Grounding on the
fact that, within the general understanding of the rather relative words, Twa share the same
language, the same culture and the same religions with Hutus and Tutsis for, at least, a few
centuries, Rwandan officials present their position as a positive focus the long erected pillars
of Rwandan unity than on the politically shaped differences. 236 Three considerations need to
be kept in mind in choosing indigenous rights as a path for solutions to problems faced by
Twas in Rwanda.

First, current Twa recriminations are much more political and socio-economic in nature than
cultural and spiritual. This implies that by solving problems of socio-political and economic
nature, the primary foundation of their collective grievances would either disappear or loose
part of their raison d'dtre. increased political participation, economic (self-) empowerment
and equal access to opportunities are perceived as the most appropriate remedies to the
problem of marginalization and resentment of Twas by members of other groups. Under

237

this approach, empowerment of Twas is framed as a matter of social justice, in similar terms
as the issue of gender imbalance in society. Equal treatment is therefore perceived as not238

only beneficial for national unity and harmony, but also as advantageous for Twa integration
in a wider society as the main causes for their discrimination would disappear.

Second, despite the landlessness  of the great majority of Twas, their 'sedentarisation' appears
to be a reality which can hardly be reversed. It is a fact that Twas have suffered and continue
to suffer as a matter of past governmental policies or, other forms of mistreatment by
members of other communities who still consider and treat them as sub-humans. It is more
than imperative for the government and other actors to find long-lasting solutions to all
problems they face. The reality of their relative integration in the wider society coupled with
the troubled history of the country seem to argue in favour of policies aimed at truly
empowering them - if needed through some forms of affirmative action - while enhancing
national cohesion. In that sense, it is doubtful whether the same goals of empowerment and
unity can equally be achieved by following a strict indigenous rights path. More concretely,
practical implementation of indigenous entitlement to such rights as self-determination and
separate socio-political and cultural institutions appear more like a stubborn will to recreate a
romanticized but long-lost past. It would be a total ignorance of current demographic realities
on the grounds and, arguably, of the long-term interests of the beneficiaries, to call for
establishment of some kind ofTwa reserves where they can exercise these rights.

Third, the real meaning and significance of indigenous rights in a situation such as Rwanda is
always burried into confusing discourses. Setting aside all contrary hypotheses, Twas might
indeed be the first occupants of Rwanda. For more than two millennia, they might have been

235 For a relevant theorization thereon, see Kymlicka and Norman, Citizenship. at I et seq
236 This was stressed by Laurent Nkongoli in the interview and discussion on 3 July 2008.
237 While there  is no general agreement on this. several interviewed Twas seemed to agree  with the letter of the

 overnment position, provided it is materialized.
-'  UNPO, Batwa  Mission Report  1994.
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conquered by successive waves of Bantu and Nilotic newcomers who dominated them and
imposed their languages and cultures. The cohabitation process, with all its flaws, might have
produced a Rwandan identity transcending Hutu, Tutsi and Twa ethnicities or social classes.
However imperfect the unity and integration of Rwandans might have been during the pre-
colonial era, society became fractured with the introduction of ethnicity as a mode of o fficial
identification by the Belgian colonial administration. Eventually, divisive colonial policies
were endorsed by early post-colonial administrations. The resulting social tensions had an
even more tragic impact on Twas in the long run since struggles for power and control by
members of the other groups pushed them further into the darkness of their marginality. Yet,
Twa identification as the indigenous people (s) of Rwanda - with claims covering not only a
portion but the entire national territory - is still something whose desirability and implications
are far from fully thought through. Implications of indigenous identification for other groups
in multiethnic countries remains one feature of indigenous rights discourse in need of further
clarification.

Also confusing is what the source of their rights should be. Should they be recognized and

protected as (an) indigenous people(s) - with all what that implies as substantive rights -
mainly because they were the first inhabitants or because they have different socio-cultural
features in need of special protection? Both dimensions are generally listed as identification
criteria for indigenousness. However, when socio-political and cultural distinctiveness is239

no longer contemporaneous reality or, an exclusive feature of claimant groups, the real
meaning of indigenous rights is far from self-evident. Outside the realm of local or traditional
authority, there is a great danger in Africa to construct some groups as the true and rightful
owners of a country and others as kind of unlawful but powerfully dominant settlers. 240

IWGIA seems to suggest this when, in reference to Twas, the organization affirms that 'their
relationship with other colonizing groups. the Hutu, Tutsi and Europeans has been one of
ever great loss of their natural habitat and integrity of their traditional mode of hunter-
gathering subsistence'.241   It  is a little disputed reality that African countries are artificial  in
nature. However, it is imperative for state laws and policies to aim at the accommodation of
all groups falling within their jurisdictional boundaries. Rwanda, like many other African
countries, is yet to find a suitable way to achieve this.

More importantly, it is doubtful whether it is the real wish of members of the Twa
community to enhance their distinctiveness by following the indigenous path. Asked to make
a hypothetical choice between going back to their ancestral forest-life where they would
freely enjoy hunting and gathering or, 'modern' socio-economic facilities and opportunities
generally summed up in the concept of'development', nearly all interviewed Twas chose the
latter eventuality.242 The choice was in contrast with the reply by Kalimba, then director of
COPORWA, to the same question. He stated that he would rather choose a return to forest-
life for his people. Being a member of the ACHPR's WGEW/C and a regular participant in
the global indigenous movement for more than a decade, the director's choice was far from

239 See the different phrasings in, among others, ACHPR and IWGIA, Repon on /ndigenous

Populations/Communities, at 93; and UN Doc. E/CN.4/Sub.2/AC.4/1996/2, para. 69.
240 In the case of Rwanda, it is precisely argued in Mamdani, »hen Fictims become Killers, that the genocide

was partly a result of 'nativist' theories and policies.
241 IWGIA, 77ie Indigenous World, 1995-1996, at 230. Emphasis added.
242 This question was asked to all interviewed individuals and in interactive group discussions during the June
2008 visit to Nyaruguru and Gasabo Districts. A transcribed interview of Benon MUGARURA, founder of
AIMPO, also shows that he more dreams of an integrated society where Twas would enjoy same rights as

others, than focusing of distinctiveness. See http://www.minorityrights.org/5337/so-what-do-you-do/benon-
mugaruwa.html (visited on 12 December 2008).
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surprising. It only reflects the global indigenous discourse on what the nature and aspirations
of authentic indigenous peoples in Africa and elsewhere are. However, the discrepancy
between discourses adopted by Twa representatives in the indigenous rights movement and
expressed wishes by ordinary Twas, raises questions as to whether one can talk of real
representation of the people's cause in this instance.

6.3. Conclusion: Which Path to the Future?

Throughout history, Twas of Rwanda have struggled with problems of subjugation,
segregation, marginalization, and dispossession. They are still widely discriminated against
and are the poorest of the poor in Rwandan society.  They rank comparatively very  low in all
social indicators, as a 'disproportionately high percentage of Twa are now forced to live
mostly as beggars or in situations that are tantamount to bonded labour on the lands of

, 243others .   The dire conditions in which most Twas live call for effective action in tackling
their predicament. Since the early 19904 educated Twas created a number of associations
aimed at addressing problems faced by members of their community. Through these
associations, they enlisted in the global indigenous movement as a (pragmatic) path towards
the empowerment of their systematically marginalized community. Through indigenous
rights activism, Twas of Rwanda have indeed scored some small victories by drawing
attention to their plight and inviting more pressure on public authorities to do more in
addressing the specific problems they face. However, the road ahead is still very long. Poor
living conditions, landlessness, and persistent marginalization are among the impediments to
better future prospects. Empowerment of members of the Twa community needs
prioritization if Rwanda is to live up to its post-genocide policies of social harmony and
socio-economic development for all. Disagreements appear when it comes to concretely
determining the appropriate path towards Twa empowerment. Whether they should be
recognized and protected as an indigenous people or as members of a community in need of
special socio-economic measures of empowerment, is a question that is left to history for an
answer. Arguments can be found in favour of either proposition. It might even be argued that
they are not mutually exclusive. However, how much the taken path might serve the
legitimate strive for more cohesion between the various components of the country's social
tissue is another issue not to be ignored. In the immediate aftermath of the genocide in
Rwanda, UNPO made the following assessment:

'Batwa are one of the weaker, more disadvantaged groups in Rwandan society, for historical and other
reasons. Therefore, projects and programs should be developed to empower Batwa and to assist them to
fully participate in the reconstruction of Rwanda and its future society. These initiatives need to be
designed and implemented in such a way that they promote rather than discourage unity. Therefore,
projects and programs should, where possible, benefit larger sections of the population, rather than only
members  of one specific ethnic group.  This  must be reconciled  with the  need to give special attention

, 244to vulnerable and disadvantaged groups, such as the Batwa.

The proposition goes in line with subsequently adopted laws and policies by the Rwandan
government. Officials readily agree that special action needs to be undertaken to tackle the

specific challenges faced by Twas. However, the needed action is framed in terms of -
without necessarily using the same words - affirmative action or, prioritization, based on
objective criteria such as comparative needs, than as a matter of respect and protection of
indigenous rights. Indigenous rights advocates might argue that non-recognition of

243 FPP. 'The Rights of Indigenous Peoples in Rwanda', para.  11.
244 UNPO, Batwa  Mission  Report  1994.
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indigenous rights is a violation by Rwanda of internationally recognized norms. Rwanda has
been encouraged to recognize and protect Twas as an indigenous people.245 That should, in
principle, imply full compliance with the letter of the 2007 UN Declaration on the Rights of
Indigenous Peoples. The practical steps on how the right to self-determination and self-
government should be translated into reality for Twas is a matter in need of further
clarification in light of current demographic realities. Discomfort with indigenousness in a
context like Rwanda lies in the fact that 'the return to history has proved particularly difficult,
intellectually and morally, since the "colonial library" has internalized in African memory to
the point ofbecoming politically operational, whether involuntarily or consciously'.246

245 See, for instance, the various IWGIA, The Indigenous World Reports (2000 to 2007).
246  Chatien, The Great Lakes ofARica,  at  14.
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7.   INDIGENIZATION OF PASTORALIST MAASAI
IN KENYA

7.1. The Maasai Identity

7.1.1. A People and its Land

The Maasai - along the likes of the Zulus - constitute, arguably, few of the globally
recognizable 'ethnicities' in Sub-Saharan Africa:   In the popular minds and representations,
they represent a people '[u]ncowed by their neighbours, colonial conquest, or
modernization',2 who 'stand in proud mute testimony to a vanishing African world'.3 It has
rightly been noted that 'tourists travelling to Kenya or Tanzania can read countless articles
that situate the Maasai as a collectivity, represented by traditional red robes and wrap-around
garments, within the conceptual frame of cultural resistance or decline'.4 Contrary to the
Twas of Rwanda who are hardly the focus of, or mentioned in, studies dedicated to their
country, Maasai of Kenya and Tanzania have been subjects of numerous studies in nearly all
relevant disciplines: Most studies have focused on their traditions, beliefs and customs as
well as on the demise of their pastoralist lifestyle.6 Because of their declining pastoral
livelihood, the Maasai were the initiators of the indigenous movement in Africa and,
probably,

7remain the
most active participants in the global indigenous movement from the

continent.

The present analysis aims at exploring the foundations of this participation in the global
indigenous movement. In contrast with the previously examined case of Twas (and other
hunter-gatherer groups) whose marginality is rooted in centuries of interaction with other
groups, Maasai recriminations are primarily centred on the relatively recent history of state-
formation in East Africa. Discourses on their indigenous identity revolve around colonial and
post-colonial politics. The merits of these recriminations need to be contextualized in multi-

' See N. Sobania, 'But Where Are the Cattle? Popular Images of Maasai and Zulu across the Twentieth
Century', (2002) 15 Fisual Anthropology 3, 313-346. Like elsewhere in this overall analysis, the term 'ethnicity'
here  is  used with caution,  in the light  of the complexity surrounding its definition  and of the composite nature  of
Maasai identity. The present chapter focuses on the Maasai of Kenya, but it will, where possible, extend the
analysis, or draw from documentation on, Tanzanian Maasai.
2 T. Spear, 'Introduction'. in T. Spear and R. Waller (eds.). Being Maasai: Ethnicity and identio' in East .Uh'ca
(Ohio University Press/Mkuki na Nyota/James Currey/East African Educational Publishers,  1993),  at  1.  The
present historical analysis draws heavily from this publication whose apparent reliability is inferred from the
fact that most contributors are authorities who have extensively researched and published on various aspects of
Maasai identity in their respective academic works.
  Ibid. See also C. A. Kratz and R. J. Gordon, 'Persistent Popular Images of Pastoralists', (2002) 15 Fisual
Anthropology 3, 247-265, at 247-248.
4 J. G. Galaty, 'How Visual Figures Speak: Narrative Inventions of 'The Pastoralist' in East Africa', (2002) /5
Visual  Anthropology 3, 347-367, at 353.
  For some important works on Maasai, see P. Rigby, Canle, Capitalism,  and Class: Ilparakuyo Maasai
Transfomations (Temple University Press,  1992), at 1  et seq.; Spear and Waller (eds.), Being Maasai, at 1  et
seq,·M. M. E.M. Ruttert.  Selling  Wealth  to  Buy  Poverty:  The  Process  of the  Individualization of
Landownership among the  Maasai  Pastoralists of Kajiado  District,  Kenya,  1890-1990 (Net\agBreitenbach,
1992), at 1 et seq.
6 As in D. L. Hodgson, 'Pastoralism, Patriarchy and History among Maasai in Tanganyika: 1890-1940', in D. L.
Hodgson (ed.), Rethinking Pastoralism in Africa: Gender, Culture and the Myth of Patriarchal Pastoralist
(James Currey/Fountain Publishers/East African Educational Publishers /Ohio University Press, 2000), at 97 et
seq.

7 See Igoe, 'Becoming Indigenous', 399-420.
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ethnic Kenya (and Tanzania) where the subjects are not unique in harbouring historical
grievances and facing contemporary hardships.

Hughes characterizes traditional Maasai society as acephalous in that it does not have chiefs
or headsmen: The latter institutions were introduced by colonial administrations and
perpetuated by post-independence governments (Kenya) for a society which was traditionally
egalitarian.' In his exploration of Maasai ethno-sociology, Galaty posits that the subjects
perceive their identity as a 'pre-eminently natural category ... since it represents an aspect of
reality as concrete as geographical features, as biologically distinct as cattle, and as unique in
practice as species of wild animals'." As the author goes on:

'ln a strictly denotative sense, 'Maasai' refers to that sel f-evident body of persons who bear the name,
who are coterminous with the membership of a set of subtribes or sections (iloshon), each with its own
territorial association. Here, -Maasai' is simply a name for the congeries of individual sections, such as
Ilkeekonyokie (those-of-the-red-brown-trees) or Ilodokilani (those-of-the-red-robes), the collectivity of
which forms the Maa nation'."

Descriptions of Maasai insist on their pastoralist lifestyle and historical but progressively
weakening resistance to modernity. 12 Pastoralists are described as 'people whose livelihood
depends mainly  on the raising of domestic animals including cattle, camels, goats, sheep,  and
donkeys, which   are  used  for  milk, meat, transport, and trade'.13   Involvement  in  the  global
indigenous movement is somehow predicated on a perceived need to preserve their pastoralist
lifestyle threatened by modernity, environmental hazards and constant invasions by the state
and other groups. 14 In this discourse, 'Maasainess' is somehow equated with 'people of
cattle'." The focus  of the present analysis   is  on pastoralist Maasai, without losing  the
multifunctional perspective of Maa society. Current representations of Maasai as pastoralists
by nature tend to obscure contrary suggestions that 'Maa-speakers were originally agro-
pastoralists, cultivating sorghum and millet and raising cattle and small stock'. 16

Hodgson notes that by the nineteenth century, 'communities of Maa-speakers existed with
different economic specialities: as pastoralists, agro-pastoralists, farmers, and hunter-
gatherers'. 17 Until present day, there are Maa-speakers pastoralists, agriculturalists   and
hunter-gatherers, whereas some members of Maa community are involved in two or all the

8 L. Hughes, Moving the Maasai· A Colonial Afisadventure (Palgrave Macmillan, 2006), at 14.
9 Ibid.
1' J.  G. Galaty,  'Being "Maasai",  Being "People of Cattle": Ethnic Shifters in East Africa', (1982) 9 American
Ethnologist,  1-20, at 3.
" Ibid.,at 3-4.
I2

M.  Burton  and L.  Kirk, 'Sex Differences in Maasai Cognition of Personality and Social Identity',  (1979) 81
Americanknthropologist/New Series 4, 841-873, at 845, present the the Maasai as 'a pastoral people who live in
the Rift Valley of Kenya and Tanzania and speak an eastern Nilotic language. They subsist by keeping cattle,
sheep, and goats; the traditional diet consists of milk, meat, blood, honey, and beer'. See also K. King,
'Development and Education in the Narok District of Kenya: The Pastoral Maasai and Their Neighbours',
(1972) 71 African A#zirs 283, 389-407; P. Rigby, 'Ideology, Religion, and Ilparakuyo-Maasai Resistance to
Capita\\st  Penetration',  (\989)   23   Canadian   Journal   of  African   Studies   /   Revue   Canadienne   des   Atudes

*ricaines 3,416440.
E. Fratkin, 'East African Pastoralism', at 3.

'4 See, for instance, Hodgson, Once 1ntrepid Warriors (2001), at 230 et seq.; Igoe, 'Becoming Indigenous', 399-
420; J. K. Asiema and F. D. P. Situma, -Indigenous Peoples and the Environment: The Case if the Pastoral
Maasai of Kenya: ( 1994) 5 Colo. J. int'I Enviti. L. & Pol'y, 149-171.
I5 Spear, 'Introduction', at 11, Galaty, 'Being "Maasai"; at 1 -20.
16 Hodgson, Once  intrepid Warriors, at 24.
17 Ibid., at 25.
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three modes of production at varying degrees. 18 The language was/is, indeed, central in
determination of 'Maasainess'. The Maa language is classified as an 'eastern branch of the
Nilotic languages, other members of which are Bari and Lotuko in the southern Sudan,
Karimojong and Teso in eastern Uganda, and Turkana in northwest Kenya'.19 Speakers of
these particular Nilotic languages are known as 'plain Nilotes'.20 The Maa language has been
divided into North Maa (Samburu, Chamus), and South Maa which 'consists of an as yet
uncertain number of variants which make up Maasai'.21  It is suggested that there are more
than twenty  'more or less closely related varieties'  of the Maa language. 22

As is the case for many other African identities, there are meagre reliable sources on pre-
colonial history, geography and social organization of the Maasai. Furthermore, their
contemporary history was significantly shaped by the shock of the colonial encounter. It is
suggested that before the arrival of Germans (Tanzania) and British (Kenya) towards the end
of the nineteenth century, their traditionally occupied territory covered between  116 000 and
207 000 kmz, nearly half of which was located in present day Kenya.23 Over the years, that
territory tremendously shrunk because of multiple forms of encroachments; first by colonial
settlers, then by other ethnic communities and/or through corrupt state practices.24 The result
of successive patterns of land encroachments and grabbing was, according to some accounts,
that 'the Kenya Maasai  area was reduced to almost  half of its former territory'.25 Changing
economic and demographic realities have, more than before, considerably altered the
landscape of traditional Maasailand. As the market economy progressively infiltrated the
remotest areas of the continent, a growing number of members of non-Maasai groups settled
on Maasailand while the decline of pastoralism forced members of Maasai communities to
migrate to the cities in search for alternative life opportunities. 26

The approximate - let alone exact - figure of Maasai population inhabiting southern Kenya
and northern Tanzania can hardly be established in the light of the absence of (updated)
demographic censuses covering ethnicity in the two countries. Moreover, historical27

processes of migrations, colonization, diversification of modes of production, separation of
same people, and integration of various identities, are at the source of the complexity

18

Spear, 'Introduction', at 9.
19 G. Sommer and R. Vossen, 'Dialects, Sectiolects, or Simply Lects?' in Spear and Waller (eds.), Being
Maasai, at 25. See also G. W. B. Huntingford, 'The 'Nilo-Hamitic' Languages', (1956) 12 Southwestern
Journal of,Inthropology 2, 200-222. The Karimojong are also known as Karamojong.
20 M. Twaddle, 'Towards an Early History of the East African Interior', (1975) 2 History in Akica,  147-184,  at
156. To the above-listing of Plain Nilotes, the author adds the Jie of Uganda.
2 '   Ibid. The author further suggest  that a 'third branch  of Maa, Central Maa, might be distinguished  on  the

rund of data collected from Laikipiak descendents who refer to themselves as Kore'
Ibid., at 29.

23 Rutten, Selling Wealth to Buy Poverty. at 6-1, X. Pdron. L'Occidentalization des Maasai du Kenya:
Pn'vadsation Fonci re et Destruction Sociale, tome I (L'Harmattan, 1995), at 37, suggests that Maasai territory
stretched across twelve hundreds kilometres from North to South along the Rift Valley, from Baringo Lake to
Kitero region in modern Tanzania.
24 L. Hughes, 'Malice in Maasailand: The Historical Roots of Current Political Struggles', (2005) 104 Afncan

 Iairs  415,207 -224. Rutten,  Selling  Wealth  to  Buy  Poverty, at  7.
Rutten, Selling Wealth to Buy Poverty, at 8.

26 See Rutten, Selling H'ealth to Buy Poverty, at 45 et seq., for detailed information on socio-economic and
demographic realities in Kenya; see also Hughes, 'Malice in Maasailand ', at 207 et seq.
27 E. Coast, 'Maasai Socioeconomic Conditions: A Cross-Border Comparison', (2002) 30 Human Ecology /,
79-105,  at 83, suggests  that only Kenya collected data covering ethnicity, at least  until  the 1989 census, while
Tanzania did not. According to these last aggregate data on ethnicity, the total figure of Kenya's Maasai was
said to be 377,089 individuals.
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surrounding current Maasai identification.28 A number of sources suggest that there are, more
or less, one million Maasai in both Kenya and Tanzania.29 Other equally unsubstantiated
lower figures have been put forward.30 In Tanzania Maasai populations are mainly found
within four districts of the Arusha region: Monduli, Simanjiro, Kiteto and Ngorongoro:' In
Kenya, they are generally found  in  Kaj iado, Laikipia, Narok, Transmara, and parts of Baringo
district.12 Social organization of Maasai society is very complex, just like the Maasai identity
itself. In a study specifically dedicated to the Maasai, it has been asserted that:

'Pastoralists solved the manifold problems of maintaining sufficient stock and access to grazing and
water in a semi-arid environment to ensure their own survival by coming together in small, mobile
herding units while at the same time maintaining wide-ranging links throughout the society, based on
age-sets that united all the men of a given age in a single comprehensive institution'. 33

Maasai people are generally said to be divided into Iloshon or sections whose names and
number are not uniform in studies dedicated thereon. Most sections of the Maasai are34

located within Kenyan territory.35 Early records on Maasai ways and customs depicted 'the

28 For more on these processes, see J. G. Galaty, ' 'The eye that Wants a Person Where Can it not See?"
Inclusion, Exclusion and Boundary Shifters in Maasai Identity', in Spear and Waller (eds.), Being Maasai, at
174 et seq.
29 For the various figures on the Maasai in Kenya (and Tanzania), see E. Fratkin and R. Mearns, 'Sustainability
and Pastoral Livelihoods: Lessons from East African Maasai and Mongolia', (2003) 62 Human Organization 2,
112-122, at 115; Hughes, 'Malice in Maasailand', at 207; Mako!00, 'Kenya: Minorities', at 12; S. Ojalammi,
Contested  Lands:  Land  Disputes  in  Semi-arid  Parts of Northern  Tan=ania:  Case  Studies  of the  Lotiondo  and
Sa/e Divisions  in the Ngorongoro District (Department of Geography/ Faculty of Science/University  of
Helsinki, 2006), http://ethesis.helsinki.fi/julkaisut/mat/maant/vk/ojalammi/conteste.pdf (visited on 9 January
2009), at 6; http://www. maasai-association.org/maasai.html and http://www.unpo.org/content/view/7920/125/
(visited on 8 January 2009).
30

E.  Coast,  Colonial  Preconceptions  and  Contemporary  Demographic  Reality:   Maasai  of Kenya  and  Tanzania
(Paper presented at the International Union for the Scientific Study of Population (IUSSP), Bahia, Brazil,
August 2001), http://www.ucl.ac.uk/herg/colonial_perceptions.pdf (visited on 26 February 2009).
31 ACHPR and IWGIA,   Report  on  indigenous   Populations/Communities,   at   17. The report  adds  that  the
'Baraguyu (Ilparakuyio), who are a sub-section of the Maasai, were originally in Handeni but are also scattered
in nine other districts outside the region'. See also V. M. Mlekwa, 'State, pastoralists and Education in
Tanzania: flow Can Conflicts and Tensions be Resolved?', (1996) 3 UTAFITi (New Series) 1. 47-65, at 49.
32 ACHPR and IWGIA, Repon on /ndigenous Populations/Communities,  at  17. The report  goes on to mention
that the Maasai  'are also cousins of the Samburu (since they speak the same language) who in turn reside in
Samburg Marsabit and Isiolo districts'. See also Ngugi, 'The Decolonization-Modernization Interface', at 327.
33

Spear, 'Introduction', at 5.
34 There are contrasted figures  as to the number of sections of Maasai. X. Pdron,  L'Occidentalization  des
Maasai du Keqa, tome 1 (1995), at 41 refers to twelve sections. According to Maasai Association,
http:Uwww.maasai-association.org/maasai.html (visited on 8 January 2009), there are sixteen sections which
are: Arusa, Damal Kankere, Kaputiei, Keekonyokie, Kisonko (also referred to as Sikirari), Kore, Loitai,
Loitokitoki, Loodokilani, Matatapato, Moitanik, Parakuyu, Purko, Siria, Wuasinkishu (Uas Nkishu), and an
additional Iltorobo section is said to have been assimilated by others. Sommer and Vossen, 'Dialects,
Sectiolects,  or S imply Lects?',  at  30, list twenty two sections of Maasai. Fourteen names  are  the  same as above.
The listing does not include Kankere and Kore. Sikirari are presented by the authors as forming two separate
sections (Sikirari 1 in Ngong and Sikirari 11 in Loitokitok) while the above listing presents the name Sikirari as
an alternative referent for Kisonko (also Kisongo). To these differences, the latter authors add: Chamus,
Dalalekutuk, Laitayiok, Salei, Samburu and Serenget. Most of these sections are located in Kenya„ except the
Arusha, Purko, Sereget, Kisongo, and Parakuyo whose homeland is on the Tanzanian side of Maasailand. The
same listing of twenty-two section is also found in W. Ng'ang'a, Kenya's Ethnic Communities: Foundation Of
the Nation (Gatunde Publishers, 2006), at 396-397. J. G. Galaty, 'Maasai Expansion & the New East African
Pastoralism'. in Spear and Waller (eds.), Being Maasai, at 71, features a mapping of Maasai sections which does
not include all these names.
35 Ng'ang'a, Kenya's Ethnic Communities, at 396-367.
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life of Maa-speaking pastoralists as structured in similar ways by gender and age'.36 Age-sets
comprise 'all those within a broad range of ages who are formed into a group of peers within
their own separate identity'.37 All Maasai men are said to belong to one age-set, followin#their initiation and 'with their peers they pass as a body from one age grade to the next .
Reference to the sole men in determining age-sets embodies the patriarchal feature of Maasai
society:9. In a traditional society whose focal (and idealized) characteristics - namely
military prowess and herding - are essentially male attributes, women are somehow relegated
to a secondary role.40 Historically, Maasai 'lived in small settlements ... or kraal camps
(manyatta) set up by the moran (the warrior age-set) to protect the locality'.41

7.1.2. Brief Historical and Contextual Background

7.1.2.1. Uncertain Pre-History of East African Identities

Lack of written history in most pre-colonial African makes it always difficult to reconstruct
the past of particular groups or territorial entities. Galaty barely exaggerates when he affirms
that 'the "tribal" map of Africa has been well shown to bear the self-fulfilling imprint of the
colonial prophecy that foretold the existence of"tribes" and, through an administrative order,
created  what it could not discover'.42 The history  of the Maasai   is  not an exception  to  this
rule.  In fact, there are many similarities between the reconstitution of history of Rwanda - as
examined in the preceding chapter - and history of the Maasai.  In both cases, the boundaries
between myth and reality have long disappeared, giving way to historical narratives whose
(in)accuracy remain hard to establish.43 The parallel further lies in the fact that popularised
theories on the origins of current African populations assimilated the ruling class in pre-
colonial Rwanda - the Nyiginya dynasty or more generally the Tutsis - to a wider group of
Nilotes in which the Maasai were also included.44 Debates on the origin and nature of what
came to be known as the ethnic groups in Rwanda (and Burundi) find their corollaries in the
imprecise boundaries between the various members of the Maa-speaking population of pre-
colonial East-Africa. Spear posits that '[i]f Okiek hunters or the Arusha farmers were

36 D. L. Hodgson, "Once Intrepid Warriors': Modernity and the Production of Maasai Masculinities'. (1999) 38
Ethnology 2, 121-150, at  125.
37 P. Spencer, 'Becoming Maasai, Being in Time' in Spear and Waller (e(is.), Being Maasai, at 140.
38 Ibid. On the same page (140), the author defines age-grades as 'successive statuses to which individuals are
ascribed in the course of their lives'.
39 For more on the age-sets under historical perspective, see J. L. Berntsen, 'Maasai Age-Sets and Prophetic
Leadership: 1850-1910', (1979)  49 Africa: Journal of the International »ican Institute 2, 134-146.  On  the

 triarchal feature of Maasai society, see Hodgson, 'Pastoralism, Patriarchy and History', 97-120.
Spencer, 'Becoming Maasai, Being in Time', at  152 et seq. Hodgson, 'Pastoralism, Patriarchy and History', at

102, explains: 'Men occupied certain recognized leadership positions as representatives (i/aigwenak) of their
age-grades (ilaw/ik), sections (iloshon), and clans (i/gilatin), and were responsible for consulting each other,
making decisions and settling disputes about matters between homesteads, clans, and communities. Women had
varying degrees of involvement in these decisions: they could initiate, attend, and testify at judicial
proceedings...encourage their adult sons to advocate certain positions; lobby and confer with their husbands; or
directly speak their minds when men gathered in their homes to discuss their affairs over milk or alcohol'.
41 C. S. L. Chachage, 'Citizenship and Partitioned People in East Africa: The Case of the Wamaasai', (2003)
XXWII  Africa  Development  1-2,53-96, 3111.
42 See Galaty, 'Being "'Maasai"', at 1  (paraphrasing P. Gutkind's (ed.), 77te Passing Of Tribal Man in Afnca
(Brill, 1970)).
43 For some mythological accounts on the origins of the Maasai, see Hodgson, Once /ntrepid Warriors,  at  23 et
seq.

44 D. L. Schoenbrun, 'Cattle Herds and Banana Gardens: The Historical Geography of the Western
Great Lakes Region,  ca AD 800-1500',  (1993)  1/  African  Archaeological Reviews   39-72,  at  55  et  seq.  For  a
discussion of some theories thereon, see also Oliver, 'The Nilotic Contribution to Bantu Africa', 433-442.
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functionally different from pastoralists, they nevertheless were often affiliated with the same
or related clans and age-sets, spoke Maa, intermarried frequently, and adopted pastoralists
who  had lost their cattle to disease, drought, or warfare.'45

Early epical accounts on Hamitic kingdoms in the middle of Central Africa 6 were matched
by   descriptions   of the 'noble' Maasai warriors   as the 'lor(is   of East Africa'.47 Despite
linguistic and other differences between them, most pastoralist communities in central and
eastern Africa were attributed a common origin.48 More generally, theories on the origins of
current African populations and the development of the various modes of productions tend to
attribute, if not the origin, at least the development of massive pastoralism to Nilo-Hamitic
groups originally established in the Nile Valley.

49

In spite of a multiplicity of theories thereon, there are limited historically verifiable data on
Maasai identity prior to their settlement in the Rift Valley. But this lack of early historical
records on Maasai prior to their 'expansion' is not peculiar to the group. In a general
comment on peoples of East Africa, Sommer and Vossen rightly remarked that '[b]esides
Nilotes and Cushites, Bantu and Khoisan-speakers immigrated from different directions or
formed part of a largely unknown autochthonous population, respectively'.50 Moreover, some
terminological usages can hardly be decoupled from hypothetical, and at times mythological,
pre-notions informing their formulation. Classification of African groups into Bantu,
Hamitic, Nilotic, Cushitic or Khoisan and the unclear differences between (some of) these
concepts can, in retrospect, hardly escape the foundational myths upon which they were
erected.51 Keeping in mind these shortcomings, it should be acknowledged here that

45 Spear, 'introduction', at 4.
46 See the preceding chapter and the reference to Pages, Un Royaume Hamite.
47 The latter expression figures in the title of a treatise on the Maasai: R. Waller,  The Lords of East A#ka:  The
Masai in the Mid-Nineteenth Century (c. 1840-c. 1885) (Ph.D., Darwin College, Cambridge University, 1978).
For some considerations on imageries of noble Maasai warriors, see R. L. Tignor, 'The Maasai Warriors:
Pattern Maintenance and Violence in Colonial Kenya', (1972) 13 Journal of»·ican History 2, 271-290.
48

See generally B. M. Lynch and L. H. Robbins, 'Cushitic and Nilotic Prehistory: New Archaeological
Evidence from North-West Kenya', (1979) 20 Journal  of African  History 3,3 19-328; at 323 et seq.; R. Oliver,
'The Nilotic Contribution to Bantu Africa', 433-442. The grounds upon which reconstructions ofcommon pasts
in popularized classifications of A frican groups are far from coherent.  E. R. Sanders, 'The Hamitic Hypothesis',
at 529, in reference to classification of African population by some early authors, remarks: 'Sergi called certain
populations Hamitic chielly on the basis of their linguistic characteristics. Among these were the inhabitants of
the Sahara, the Berbers and even such people -who have wholly, or partially, lost their language'. like the
Egyptians, Watusi and Masai. They were divided into the Eastern branch, and the Northern branch. The Eastern
branch included the ancient and modem Egyptians (excluding the Arabs), Nubians, Bejas, Abyssinians, Gallas,
Danakil, Somali, Masai and Watusi (or Wahuma). The Northern branch included the Berbers, Tebus, Fulbes
(Fulani) and the Gaunches of the Canaries'.
49 Oliver, 'The Nilotic Contribution to Bantu Africa', 433442, Lynch and Robbins, 'Cushitic and Nilotic
Prehistory', 319-328.
30 Sommer and Vossen, 'Dialects, Sectiolects, or Simply Lects?', at 26.
51 According to G. W. B. Huntingford, 'The Distribution of Certain Culture Elements in East Africa', (1961) 91
Journal  of the  Royal  Anthropological  Institute  of Great  Britain  and  Ireland  2,251-295,  at  151,  the '\Tlerm
Negro refers to those peoples who anthropologically may be taken to represent the early negro inhabitants of
Eastern Africa;  . . . The term Hamitic is used... to designate the non-negro peoples of north-east Africa,  . . .  The
Nile Valley peoples comprise the two groups usually classed separately under the names Nilotic and Nilo-
Hamitic'. For more on terminological usages, see R. Hazel, 'Circumcision among the Maasai and Borana.
Warfare, Procreation and Virility in East Africa'. (1999) 39 Cahiers d'Etudes Akicaines. Cahier 134, 293-336,
at 296 et seq.; T. 0. Beidelman, 'Some Hypotheses regarding Nilo-Hamitic Symbolism and Social Structure:
Baraguyu Folklore', (1968) 41 Anthropological Quarterly 2, 78-89; G. W. B. Huntingford, *The 'Nilo-Hamitic'
Languages', 200-222;  G. N. Tarayia, 'The Legal Perspectives of the Maasai Culture, Customs, and Traditions',
(2004) 21 Ariz. J. /m7 & Comp. L., 183-222.
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archaeology and linguistics have been more useful and (relatively) reliable tools for
historians, linguists and ethnolofists in reconstructing present and past identities in, among
other many places, Maasailand.5

7.1.2.2. The Maasai in the Rift Valley: From Origins to Control of the Land

Studies suggest that the 'ancestors of contemporary Mila-speakers began to migrate from an
ancient community of proto-Eastern Nilotes in southern Sudan during the first millennium
AD.'53 Some early (but highly contested) theories went as far as to attribute a Semitic origin
in the Arabian Peninsula to the early ancestors of the Maasai.54 In light of the limited
evidence to support this theory, the generally accepted suggestion based on 'linguistic
evidence and the oral traditions of the Maasai point to the Nile Valley, somewhere in the
Sudan-Uganda border area as the original birth place of the Maasai'.55  In addition to ethno-
linguistic data used to support this theory, a number of authors have argued that central to
Maasai legends and mythology is the belief that the latter 'migrated approximately three
centuries ago from endigir e kerio (the Kerio Escarpment, presumed to be in the north, most
likely Sudan)'.56 The composite process of formation of current Maasai identity, considered
broadly, has been captured by Spear when he notes:

'In the northern reaches o f the  Rift  west of Lake Turkana, Turkana drove Maa-speakers south  and  east
of the lake where they settled as Samburu cattle herders alongside unrelated Rendille camel herders,
some of the two later combining as Ariaal. Other Maasai settled in and around the swamps surrounding
Lake Baringo to become Chamus irrigation farmers. Further south, pastoral Maasai, divided into a
number of different sections, came to dominate the Rift as far as central Tanzania. In Central Kenya,
Pastoral Maasai fought, traded with, and married Kikuyu farmers to the east, Kalenjin-speaking
pastoralists and farmers to the west, and Southern Cushitic mixed farmers and Okiek hunter-gatherers
in their midst, while further south, they displaced Maa-speaking Loogolala and Parakuyo herders from
southern Maasailand and the Pangani valley and interacted with Bantu-speakers in the surrounding
highlands.

,57

This picture is, however, in sharp contrast with other accounts suggesting an even more
recent settlement of the Maasai - two to four centuries ago - in the Rift Valley.58 But
according  to the above-reading of history,  ' [t]he first Maa-speaking immigrants reached  the
Rift Valley area by the end of the ninth century'.59 It suggested that from their Kenyan Rift
Valley settlement, Maa-speakers expanded 'their areas of occupation in northern and central
Tanzania between the mid-sixteen and early nineteen centuries'.M Thus, the most southern
Maa-speakers are said to have reached their current homeland within the last two centuries at
the same time as the expansion of North Maa-peakers continued before they split into
Samburu and Chamus 'around the turn of the eighteenth and nineteenth centuries'.61

52 See geneally J.E.G. Sutton, 'Becoming Maasailand', in Spear and Waller (eds.), Being Maasai, at 38 et seq.
53

Hodgson, Once Intrepid Warriors, at 23.
54

Rutten, Sel/ing  Ifealth  to Buy Poverty,  at  128.  See  also D. Nurse, 'The Contributions of Linguistics  to the
Study of History in Africa', ( 1997) 38 Journal of African History, 359-391, at 374.

55 Ibid.
56 Hodgson, 'Precarious Alliances'. at 1087. See also Galaty, 'Being "Maasai"', at 7; P. D. Little, 'Maasai
Identity on the Periphery', at 446.
57 Extensive quotation from Spear, 'Introduction', at 2. Okiek is also spelt as Ogiek.
58 See Galaty. 'Maasai Expansion', at 64-65, for a review of sources suggesting a late Maasai settlement in the
Rift Valley.
59 Sommer and Vossen, 'Dialects, Sectiolects, or Simply Lects?', at 25.
 " Ibid., at 24.
6  Ibid., at 33.
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From the above, it is clear that beyond general assumptions, there are meagre historical and
ethnological details on socio-political processes subsequent to the first establishment of Maa-
speakers in the Rift Valley until the purported period of consolidation of Maasai identity and
further expansion between the sixteenth and eighteenth centuries. Dominant literature on the
reconstructed history of the broader region suggests that prior to first settlements of Maasai  in
the Rift Valley, the area was not vacant land but rather populated by other groups. There
appear to be records of presence of Kalenjin-speaking peoples known as Sirikwa in the area
southeast of Lake Victoria.62 Sirikwa are thought to be pre-Maasai dominant inhabitants of
Kenya's highlands whose mainly pastoralist lifestyle was combined with some agriculture.

63

This leads to the suggestion that with the Sarikwa, 'the typical Maasai economy had been
largely pioneered   here long before the Maasai identity evolved'.64   It is argued that the

disappearance of Sirikwa identity took the form of'Maasaization'  of some, while others were
assimilated into a number of current groups living in the adjacent territories, including a
larger part of the group which remained in western highlands and 'reacculturated to form the
new Kalenjin communities all around the Uasin Gishu Plateau'.65

It is further suggested that a number of other groups - such as Tatog-speaking pastoralists -
preceded the Maasai in the wider area and were partly absorbed by the Maasai and other
groups while others continued to live autonomously.66 There are further su gestions of an
early presence of hunter-gatherer and forest-dweller groups in the area:  Even if it is
generally believed that the name 'Dorobo' originates from the Maa language,68 historical
records suggest that hunter-gatherer groups to whom the term was - and to some extent is still
- applied settled in the wider region prior to the Maasai.69 The term 'Dorobo' in itself is
misleading  in the light of the diversity of hunter-gather groups to which  it was applied.70 A

62 Ibid. See also P. J. J. Sinclair, 'Archaeology in Eastern Africa: An Overview of Current Chronological
Issues', (1991) 32 journal ofAAican History 2, 179-219, at 198 et seq.
63 Sutton, 'Becoming Maasailand', at 42-48; J.  E. G. Sutton, 'A Review of Pottery from the Kenya Highlands',
(1964) 19 South A#ican Archaeological Bulletin 74, 27-35; J. E. G. Sutton, 'New Radiocarbon Dates for
Eastern and Southern Africa',(1972) X7/ Journal of,Uh'can History  /, 1-24; Twaddle, 'Towards an Early
History', at 155.
64

Sutton, 'Becoming Maasailand', at 46.
65 ibid., at 47. See also J. E. G. Sutton, 'Sirikwa Holes, Stone Houses and Their Makers in the Western

 jighlands
of Kenya', ( 1965) 63 Man, 113-115.

Ibid., at 48. See also G. W. Hartwig, 'Oral Data and Its Historical Function in East Africa', (1974) 7
International Journal of African  Historical Studies  3,468- 479, at 418.
67 See L. Cronk, 'From True Dorobo to Mukogodo Maasai: Contested Ethnicity in Kenya; (2002) 41 Ethnology
1, 27-49, Sutton, 'Becoming Maasailand', at 49-51.
68 Several authors have given differing meanings to the word, even if all of them are said to refer to some or
other attribute of hunter-gatherer groups. M. G. Kenny. *Mirror in the Forest: The Dorobo Hunter-Gatherers as
an  Image  of  the  Other',  (1981+1  5 1   Africa:  Journal   of the  International   African  institute   1,417495, at  418,
quotes some authors for whom 'Dorobo' is the Maa word for 'short' or, most commonly, 'poor person',
implying 'person without cattle'.  For J. L. Berntsen, 'The Maasai and their Neighbors: Variables of Interaction',
(1976) 2 Afrkan Economic Histog, 1 -11, at 3, it means 'hunter'. The latter author clearly shows the intricate,
historical relation between the Dorobo   and the Maasai. He suggests that Dorobo could refer  to   any   o f  the
following: '1) the non-Maasai communities which lived in the forests and pursued a 'purely' hunting-gathering
life and whose relations with the Maasai were limited to trade in honey and other forest and animal products; 2)
hunters who had obtained some cattle and lived in the home (enkang) of a Maasai pastoralist; 3) those
pastoralists who had obtained sufficient cattle to establish their own enkang but still gathered honey and hunted
game; 4) the fathers and grandfathers of present-day Maasai who lost their cattle in the rinderpest panzootic and
'became Dorobo'  for a period  of time in order to survive'. A parallel  here is possible  with the processes  of
'tutsification' and 'hutufication' invoked in the preceding chapter.
69

See Berntsen, 'The Maasai and their Neighbors', at 2 et seq.; Sutton, 'Becoming Maasailand', at 50.
70 Accodring to Berntsen, 'The Maasai and their Neighbors', at 3:  'The Okiek, a Kalenjin-speaking people, were
associated with the Maasai who lived  in the region between Mt. Kilimanjaro, Mt. Kenya,  and the forests of the
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number of these communities had longstanding contacts with the Maasai as part of what has
been described as a 'wider precapitalist mode of production of East Africa'." There are

suggestions that in this 'comparatively sparsely populated area... successive waves of Bantu-
, 72 The onlyspeaking peoples appear to have lapped without making much impression .

indication is that these 'Bantu-speakers have been
farmin! 

the highlands for over 2,000 years,
while Maasai are relatively recent arTivals  on the plains'.

Longstanding interactions between bantu-speaking agriculturalists and pastoral societies -
including the Maasai - in the region are reflected by, among others, the difficulty to clearly
delineate general linguistic boundaries (Bantu, Cushitic, Nilotic...) with commonly
associated modes o f productions.74 Clearly, interactions between hunter-gather, agriculturalist
and pastoralist groups in the region dates back to several centuries. Bridging a relation
between past and current identities is far from an easy task in the light of the limitedness of
ascertainable historical facts over pre-colonial identities.75 It is argued that in the pre-colonial
era, group identification and modes of productions were rather dynamic than static:   ' [a]n
agriculturalist who obtained cattle had to become a pastoralist in order to herd and protect his
cattle; he had to adopt the pastoral Maasai way of life ... loss of cattle necessitated the
adoption of agriculture or hunting as a way of life if the individual wished to survive...  the
choice depended on the situation and the groups nearby'.76 In that context and with all needed

qualification in characterizations of entire groups, it is asserted that: 'communities could be
found at all points along the continuum from "pure pastoral" Maasai, Chagga cultivators, and
Okiek hunters to mixed economies among the Kalenjin and Luo, where stock-keeping and
hunting were as important to some sections of the community as agriculture; and societies,
like the Nandi, Kikuyu and Kamba, which had developed a pastoral "wing"'.,7

The rise of a strong, pastoralist Maasai identity can only be seen in the light of this
background. There are still heated debates on the origin of this identity and the historical
nature of their practiced pastoral lifestyle. Galaty affirms that Maasai specialisation as
pastoralists in the Rift Valley re*ion of Kenya and Tanzania emerged 'as a synthesis of
diverse influences and peoples'. Attempts by historians, archaeologists and linguists to

Mau, the latter being the home of several Okiek groups; south of Mt. Kilimanjaro lived the Aramanik and the
Akie (Mosiro) Dorobo; and on the north side of Mt. Kenya were the Cushitic-speaking Yaaku. Other Dorobo,
whose origins are not mentioned or are not clear in the literature, were the II Balanga and the Kinyalangat
among Tanzanian Maasai and the Masula, Suiei, and Il Nguesi now associated with the Samburu; at present
these peoples speak only Maasai'.
71 R.  M. van Zwanenberg, 'Dorobo Hunting and Gathering:  A Way of Life or a Mode of Production?', (1976) 2

 »ican
Economic History, 12-21, at 14.

Twaddle, 'Towards an Early History', at 155.
73 T. Spear and D. Nurse, 'Maasai Farmers: The Evolution of Arusha Agriculture', (1992) 23 International

Journal ofAfrican Historical Studies 3, 481- 503, at 481. See also C. Ehret, 'Bantu Expansions: Re-Envisioning
a Central Problem of Early African History'. (2001) 34 /nternational Journal of»ican Histon'cal Studies /, 5-
41.
74

Sutton, 'Becoming Maasailand', at 49-58. See also Spear and Nurse, 'Maasai Farmers', 481-503.
75 See generally: Twaddle, -Towards an Early History', 147-184.
76

Zwanenberg, 'Dorobo Hunting and Gathering', at 16 (quoting Bernsten).
77 R. Waller, 'Ecology, Migration, and Expansion in East Africa', (1985) 84 African A#airs 336, 347-370, at

358.'Pure' pastoral, agricultural or hunter-gatherer communities should be construed in relative terms since the
discussion showed that there hardly was any entire community (Maasai, Luo, Kikuyu, Ogiek, etc.) engaged in

one single mode ofproduction.
78 Galaty, 'Maasai Expansion', at 62.
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reconstruct the (pre)history of the region suggest that pastoralism was practiced in East
Africa for more than three millennia BC.79

There are archaeological data which supposedly confirm the presence of pastoralists in
Lemek Valley of south-western Kenya from the mid-first millennium:0 However, studies
suggest that prior to this period of time, animal husbandry was practiced in the region by
Southern Cushitic rather than Maa-speakers.81 It is believed that Southern Cushites and
Southern Nilotes preceded the Maasai in the wider region of the Rift Valley and combined
food production and animal keeping.82 This implies that introduction of patoralism in the
region is not entirely associated with the expansion of the Maasai. Furthermore, the linkage
between pastoralism as practiced in this early period and more recent forms of specialized
pastoralism practiced by the Maasai is not clear. Despite subsisting doubts, specialized
pastoralism in eastern Africa since the mid-first millennium is generally associated with
Nilotic speakers considered to be the ancestors of the Maasai.83 The linkage is inferred from
the  fact that specialized or not, pastoralism seems  to be the quintessential  mode of production
of the Nilotic ancestors ofthe Maasai prior to the latter's expansion.

Central  to the reconstruction of current Maasai identity  is the narrative of their 'expansionaliywave  into the Rift Valley region  from  an area of their pastoral genesis in northern Kenya'.
Once in central Rift Valley, it is suggested that their expansion 'occurred in three stages: the
frontier expansion, internal segmentation and external amalgamation'.85 Eventually, grazing
lands of the Rift Valley became the epicentre of pastoralist Maasai who underwent a process
of segmentation into sections.86 It is suggested that Maasai 'frontier' expansion was gradual
and stretched over several centuries, as evidenced by the width of territories occupied by
Maa-speakers by the nineteenth century.87 Besides the previous invoked Sirikwa, there are
uncertainties over the real identity of people referred to as (Wa)Kwavi, (I)Loikop, (I)Lumbwa
said to be either part, or predecessors, of expanding Maasai.88

The process of migrations and, later, conquest by Maa-speaking pastoralists resulted into
assimilation, dislocation and/or disappearance of pre-existing Maa and non-Maa speakingcommunities. Furthermore, the expansion led to socio-economic re-adaptation and
diversification among the Maa-speakers.89 In turn, diversification led to the emergence of a

79 A. B. Smith, 'Origins and Spread of Pastoralism in Africa', (1992) 21 Annual Review of Anthropology, 125-
141,at 132.

80 Ibid.
8i

Galaty, 'Maasai Expansion', at 63.
82 Ibid., at 65-66.
83 Ibid., at 64-65.
54 Ibid., at 67.
85 Ibid., at 68.
86

See  R.  Waller, 'The Maasai  and the British 1895-1905: The Origins of an Alliance', (1976) 17 Journa/ of
,4.f>·kan History 4, 529-553, at 530 et seq.; J. B. Shetler, 'Interpreting Rupture in Oral Memory: The Regional
Context for Changes in Western Serengeti Age Organization (1850-1895)', (2003) 44 Journal of African
History 3, 385-412, at 387 et seq.87 Galaty, 'Maasai Expansion', at 68-70. See also Waller, 'Ecology, Migration, and Expansion', at 357 et seq.88 See C. Jennings, 'Beyond Eponymy: The Evidence for Loikop as an Ethnonym in Nineteenth-Century East
Africa',  (2005) 32 History  in  A#ica,   199-220;  Tarayia,  'The Legal Perspectives',  at  185; R. Larick, 'Iron
Smelting and Interethnic Conflict among Precolonial Maa-Speaking Pastoralists of North-Central Kenya',
(1986) 4 African Archaeological Review, 165-116.
89 For more on the process of expansion and segmentation of Maasai society, see P. Rigby, 'Class Formation
among East African Pastoralists: Maasai of Tanzania and Kenya', (1988)  13 Dialectical Anthropology 1, 3-81;
Little, 'Maasai Identity on the Periphery', 444-457; P. T. Robertshaw and D. P. Collett, 'The Identification of
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duality between a 'nucleus' Maasai identity, contrasted with other 'peripheral' Maa-speaking
groups. Sutton remarks that Maasai sections which took control over the high grasslands of
the Rift Valley - through 'a series of struggles with other Maa-speakers, the so-called
"Iloikop Wars'"9 - are 'sometimes regarded as the tpical or "true" Maasai, [as they]
insisted, at least in theory, on a purely pastoral diet'.9 However, their positioning as the
authentic guardians of a traditional lifestyle is contested by those who argue that the
emergence of today's pastoral Maasai identity is probably  'a late internal development of the
eighteenth or early nineteenth century'.92 The beginning  o f the colonial enterprise marked an
end of this expansion process.

7.1.23.   Maasai and the Colonial Encounter

7.1.2.3.1.  Context of Colonial Encounter in Mid-Nineteenth Century

The control of East Africa by German and British colonial expeditions and subsequent
partition of the territory between these imperial powers occurred at a time when Maasai
territorial expansions and inter-sectional struggles for control, had attained their pinnacle. 93

Following the 1884-1885 Berlin Conference leading to formal recognition of colonial
occupation of African territories by Europeans powers, the Anglo-German treaty  of  1890
sealed the fate of the peoples of the region; including those living on Maasai territory.94 The
creation of the German East Africa (later Tanganyika and then Tanzania) and the
establishment of the East African Protectorate (later Kenyaj added to the segmentation of
Maasai society through a partition of their occupied land. 5 Owing to the socio-political
context of Maasai history at the dawn of colonial occupation of East Africa, it is quite
hazardous to coherently theorise over their common experience with, and response to,
colonization. For one thing, there were differences in colonial policies adopted by the British
and by the Germans. The former initially adopted conciliatory (manipulative would be more
accurate) policies through exploitation of local allegiances while the latter constantly acted in
defiance and confrontation towards the Maasai until Tanganyika passed under British
administration in the course of the First World War.96 This transfer of Tanganyika to British
East  Africa  in   1920  'did not alter  the  fact that different colonial policies applied  in  the  two
parts of Maasailand'.97

Following eighteenth and nineteenth centuries wars between Maasai sections but also with
neighbouring groups, 'people had been forcibly detribalized' and 'their corporate
organization ... had been eradicated, and the survivors now had to avail themselves of
whatever opportunities offered'.98 Furthermore, rinderpest epidemic decimated entire herds in

Pastoral Peoples in the Archaeological Record: An Example from East Africa',(1983) 15 WorWArchaeology

 Transhumance and Pastoralism), 67-18, at 74.
Sutton, 'Becoming Maasailand', at 39.

91 Ibid.
92 Ibid.
93 See Jennings, 'Beyond Eponymy', 199-220; Waller, 'The Maasai and the British', at 529 et seq.
M  See J Lonsdale, 'The Politics of Conquest: The British in Western Kenya, 1894-1908',  (1977) 20 Historical
Journal 4, 841-870, at 851.
93 See E. G. Brown, 'British Statutes  in the Emergent Nations of Africa: 1844-1962'. (1962-1963) 24  U  Pin.  L.
Rev., 503- 562, at 535, Rigby, 'Ideology, Religion', at 423 et seq.
96 See Waller, 'The Maasai and the British', at 545 et seq.; Rigby, 'Ideology, Religion', at 423 et seq.
97 K. Homewood, 'Development, Demarcation and Ecological Outcomes in Maasailand', (1995) 65 4.frica 3,
331-350, at 335.
98 K. King, 'The Kenya Maasai and the Protest Phenomenon, 1900-1960'. (1971) XH Journal OfAfrican Histog
4  117-137, at 118. Waller, 'The Maasai and the British', at 533, concurs on the disarray of Maasai society in the
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the early years of the colonial encounter and thus, constituted an additional factor of the
weakening of some sections of Kenyan Maasai.w In a context of social collapse, affected
Maasai were faced with few difficult choices: reconversion into agriculture or hunting and
gathering; livin  as refugees amongst neighbouring sections and groups or, raiding cattle
from the latter.1  0  But  it is asserted  that even those Maasai individuals or groups  who  had  lost
their cattle, the 'desire to return to pastoralism, and the consequent need to reacquire stock,
continued to be major preoccupations in the early colonial period'.loi

Hence, particular circumstances of Maasai sections or sub-sections defined, in time and
space, their relations with colonial rule. In these early years, powerful sections which
managed to spare some herds and controlled the rich grazing lands remained in the margins
of British rule while members of those most affected by wars and natural calamities enlisted
as British mercenaries in 'pacification' campaign against other tribes. This contrasted102

picture challenges the romanticized idea of all the Maasai as a heroic and authentic African
people in constant resistance to colonization and modernization. "3 The ambivalence of their
reaction to colonial encounter does not appear to set them apart from a number of other
African groups. But clearly, modern history of the Maasai society and current socio-
economic and political marginality were significantly shaped colonial policies which were
instrumental in setting them apart. In that respect, the active role the Maasai played against
colonial penetration of their society is counterbalanced by administrations' ever-changing
strategies to exert control over the entire colony.

Less  disputed  is  the  fact that the reputation and imagery of the Maasai  - as crafted by the first
European explorers - somehow shaped the nature of their colonial experience. Compared           

104

to (most) other neighbouring groups, the 'noble' and 'warrior' Maasai benefitted from a
rather positive perception from the first Europeans who paved the way to colonial
occupation.'05 Seen as one of the few 'fierce pastoral and nomadic tribes',106 the Maasai were
described as strong, intelligent, and obstinate people, with 'untameable character':07 As early
as   in 1859, Burton commented   On the strong pastoralist identity   of the Maasai   when   he
remarked that they were one of those peoples in the area who 'assert the theory that none but
themselves have a right to possess herds, and that they received the gift directly from their
ancestor who created cattle'. Embellished accounts by early explorers 'reinforced the108

years preceding British occupation when he states that '[bly the time that the British had become seriously
interested in central Kenya, Maasai society had undergone severe disruption'.
" Waller, 'The Maasai and the British', at 533.
200 Ibid., at 533-534.
10: Ibid., at 535.
102 Ibid. See also King, 'The Kenya Maasai', at 119. The latter author suggests that there were 'as many Maasai
as any other tribe coming out to grasp some of these opportunities in the exploration-pacification period of
colonialism'.
mi See Ngugi, 'The Decolonization-Modernization Interface', at 327 et seq.; Hughes, 'Malice in Maasailand', at
207 et seq., for contrasted analyses of the roles of colonization versus the Maasai as a community in shaping
their current reality.
104 See Jennings, 'Beyond Eponymy', 199-220.
105 See generally A. Werner, 'The Native Races',  53- 63; F. J. Bagshawe. 'The Peoples of the Happy Valley
(East Africa)', ( 1924) Aw/F». A#, 25- 33; Jennings, *Beyond Eponymy', 199-220.
106

R.  F.  Burton, 'The Lake Regions of Central Equatorial Africa', at 311.
107 Ibid.,   at   163.   Some early writings   are also detailed with anecdotic tales of instances when colonial
expeditions (or rather explorations) were powerless in the face of Maasai warriors as in: H. H. Johnston, 'The
Kilima-njaro  Expedidon'.  (1885)  7  Proceedings  of the  Royal  Geographical  Society  and  Monthly  Record  of
Geography 3, 137-160. at 156.
"8 Burton, 'The Lake Regions', at 352.
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mythic images of (male) Maasai as noble savages and icons of wildest Africa, and enhanced
their [explorers] own reputation for bravery and boldness':m This reputation, rather than
Maasai spears, did more to shield the latter from closer colonial penetration. Paradoxically,
the immediate advantage of relatively escaping the burdensome intrusion of colonialism in
nearly all aspects of socio-cultural life, turned into a disadvantage within the inherited post-
colonial state.

The British adopted a deliberate policy of avoiding unnecessary confrontation with the
Maasai; a course likely to result in a 'costly and protracted military operations of doubtful
outcome'. " 0

Instead, early administrators advocated a policy of bringing 'nomad tribes'
under complete British control more gradually. " 1 To achieve their  ends, they adopted  an
opportunistic strategy. Since the encounter with the British occurred in a context in which the
Maasai were involved in survival strategies consisting of a predisposition to engage with
neighbours and other intruders.'12 the British saw a benefit in using some o f them in efforts to
thwart untamed tribes. As Waller narrates:

'Whenever a punitive expedition was being prepared, the age-set leaders (il aigwanak) were contacted,
either directly or through Swahili-speaking Maasai intermediaries, and invited to assemble their age-
mates for what was essentially a British-sponsored raid. The laibon, Olonana, also lent his authority to
recruitment in return  for a share in the spoils. The murran, particularly of the age-set Il Dwati, fought
under their own leaders, usually in a separate column, directed by a British officer and detailed to
round up stock. They were paid by results in that they were allowed to keep a substantial portion of the
captured stock, which was shared out after the expedition'.

1]3

An alliance initiated with Maasai in dire straits, was progressively extended to the wider
Maasai society through an ingenious exploitation of internecine dissensions. The British aptly
enlisted the collaboration of laibon Olonana to gain confidence of his followers while the
latter gained, in the process, unprecedented political power stretching far beyond his
customary role as a ritual figure. Eventually, the increasing divergence of Maasai and114

British interests as the latter tightened their grip over Kenya (and later Tanzania) in the
beginning of the 19004 sealed the  fate of their early collaboration. 115

7.1.2.3.2.   Maasai Moves and the Colonial Roots of Current Marginality

Indirect rule by the British and avoidance of direct confrontation with the Maasai enabled the
latter to maintain most of their traditional structures and practices. Consequently,
'westernization' of Maasai society through education and Christianization remained minimal
in comparison with other groups.116 The limited disruption of their traditional lifestyle in the
early years of colonization enabled them to preserve their self-awareness as a group; a

109 Hodgson, 'Once Intrepid Warriors', at  125.
110 Waller, 'The Maasai  and the British', at 536. The author echoes British perception of the Maasai  at the time
as the 'greatest menace of East Africa'.
111 To use the words of Administrator John Ainsworth reproduced in Hughes, Moving the Maasai, at 25.
112

Ibid., at 535. As the author puts it, they would .raid, trade, regroup, or take refuge'.
113 Ibid., at 536. Laibon (or rather Oloiboni) refers to leaders of particular Maasai sections (see Tignor,  'The
Maasai Warriors', at 277); 'a spiritual leader, prophet and heaier' (Hodgson, 'Pastoralism, Patriarchy and
History'. at 106); a chief-priest (E. M. Bruner and B. Kirshenblatt-Gimblett, 'Maasai on the Lawn: Tourist
Realism in East Africa', (1994) 9 Cultural  Anthropology 4, 435470, at 446). It-Dwati is also spelt Il Tuati.
1

14  For more details, see Tignor, 'The Maasai Warriors'. at 279 et seq.;  Lonsdale,  'The Politics of Conquest',  at
865; Waller, 'The Maasai and the British', at 541-547. Olonana is also spelt Ole Lenana.
115 Waller, 'The Maasai and the British', at 550 et seq.
1 1' See King, 'The Kenya Maasai. at 121  et seq.; Rigby, 'Ideology, Religion', at 427 et seq.
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powerful ingredient of subsequent politics of resistance. The first major frictions between the
Maasai and the British surfaced when colonial administrators started to implement land
policies adopted in the first years of the twentieth century. Competing interests of117

particular Maasai sections, individual laibons, aigwanaks or murrans, but also the
ambivalence and contradictions of colonial administrations in East African Protectorate,
Uganda Protectorate (whose boundary by then crossed Maasailandj and German East Africa
(Tanganyika), could only but render any form of alliance volatile.  1  The rich grazing lands of
the Rift Valley were coveted by white settlers whose interests trumped Maasai's in the eyes
of British colonial administrators. Added to that was the fact that British entente with the119

Maasai needed to be balanced against competing interests of white settlers and other African
groups.12  The implementation of policies restricting control of vast surfaces of land occupied
or used by transhumant Maasai signalled the beginning of the path towards the alienation of
the group.

Initially, several areas of Maasailand were declared as native reserves or, closed districts in
1902, mirroring a false hope that the Maasai would be protected against land
encroachments. However, in subsequent years, the British adopted policies whereby the1-21

'Crown was  in fact the absolute owner of all land apart from those areas  it had alienated'.122
The process of'eviction of the Nakuru and Naivasha Maasai from their traditional heartland
to the Laikipia Reserve'  - set in motion two years later - signalled the 'beginnings of modern
political feeling among those Maasai in closest touch with the new world':23 In fact, two
Maasai reserves were established  in  1904: a northern reserve in Laikipia and southern reserve
in the Ngong area. 124 Appropriation  of rich grazing lands  to the benefit of European settlers
was the main reason for the move. Exploiting the divisions among the Maasai, colonial
administrators secured the cooperation of the ambitious laibon Olonana in reaching the
Maasai-British Agreement formalizing the move. The said-agreement had all the125

appearance of legality in that, besides Olanana, it was signed by eighteen representatives of
eight sections, twelve of them being age-set leaders or i/-aiguenak. 26 But the reality of the
matter was that the Maasai were manipulated into signing the agreement which offered them
nothing but restrictions to their historically controlled grazing domains. They were not in a
position to oppose resistance to the deal as they were still 'reeling from the successive
devastations of disease, drought, famine and internal disorder at the end of the nineteenth
century'.127 Despite the inconvenience of the move, the Maasai reportedly managed to
prosper within the less than one decade of settlement  in the Reserves. 128

The 1904 Agreement contained a clause in which the Maasai asked  and the British agreed
that the 'settlement now arrived at shall be enduring so long as the Masai as a race shall exist,

117 See J. T. Gathii, 'Imperialism, Coloniatism and International Law', (2007) 54 81% L. Rev. 4, 1013-1066, at
1027 et seq.; Hughes, Moving the Afaasai, at 25.
1 18Hughes, 'Malice in Maasailand'. at 213 et seq.; Waller, 'The Maasai and the British', at 546 et seq.
4 Hughes, Moving the Maasai, at 28-33.
120 Ibid.

m Ibid., at 26.
122 Ibid.
123

King, 'The Kenya Maasai', at 121.
124 This is illustrated in Hughes, Moving the  Maasai, at xix.
125 Gathii, 'Imperialism', at 1028; Lonsdale, 'The Politics ofConquest', at 865.
126 Hughes, Moving the 1Waasai, at 34.
127 ibid., at 35.
128

Hughes, Moving the Maasai. at 36.
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and that European or other settlers shall not be allowed to take up land in the settlements'.129
However,  from 1908, British administration officials started to engineer a second removal o f
the  Maasai  from the Northern (Laikipia) Reserve  to an enlarged Southern Reserve. m  The
process of trying to reach a treaty whose very essence violated the spirit   of  the   1904
Agreement proved to be more complex.131 As was the case for the first move, the British tried
to convince the Maasai that the move served their best interests. After several consultations, a

new treaty in favour of the move was concluded in 1911.132 The administrators tricked
representatives into signing a second treaty under the pretence that it was in the 'best interest
of their tribe that the Masai people should inhabit one area and should not be divided into two
sections'.133 As soon as the agreement was signed, some '10 000 Maasai, 175 000 cattle and
over one million sheep sprawled out across the Rift and  its two escarpments'. 134 The initiated
move was not completed when the majority of the migrant population eventually returned in
the  Laikipia. 1 35 The inhospitality  o f the projected  area of settlement  in the Southern Reserve
and hardships encountered by the Maasai in the moving process, including reported deaths of
people and stock, were the reasons behind their reversal ofposition about the move. 136

7.1.2.3.3.     The  Maasai  Court  Case against the Crown:  Ambiguities  and  Aftermath

Convinced of their inability to militarily resist the removal, the Maasai resorted to courts as
the platforms where they could channel their opposition. In choosing this path, the Maasai
became 'one of the first peoples in East Africa to resort to a modern political process to gain
their rights'.137 In Civil Case No.  91  of 1912 against British representatives of the Crown but
also against Maasai signatories to the 1911 Agreement, the plaintiffs challenged the138

validity of the said-agreement on the ground that the signatories did not have the authority to
represent the Maasai tribe. Invoking the terms  of the 1904 Agreement, they requested  the139

court to make an injunction restraining those administration officials involved from
preventing the return of the plaintiffs and their stock to the Laikipia district or, from forcing

129 Agreement Between His Majesty's Commissioner for the East Africa Protectorate and the Chiefs of the
Masai Tribe, dated 10 August 1904 [hereinafter,    the (1904) British-Maasai Agreement],    para.     11,
http://www.geocities.corn/olmorijo/maasai_agreement_1904.htm (visited on 18 February 2009) (reprinted from,
East Africa Protectorate, Correspondence Relating to the Masai (Command Paper No. 20360, received 28
March 1910, House of Commons Parliamentary Papers, 1911, Vol. LII, at 730-731). See also Gathii,
'Imperialism', at 1028.
130

Hughes, Moving the Maasai, at 38 et seq
13t For a detailed account of the succession o f events, see Hughes, Moving the Maasai, at 38 et seq,  King,  'The
Kenya Maasai', at 124 et seq.; R. Waller, 'Interaction and Identity on the Periphery: The Trans-Mara Maasai'.
(1984) 17 International Journal ofR#·ican Historical Studies 2, 243-284, at 257 et seq.
m See the 1911 British-Maasai Agreement, reprinted from, East»ica Protectorate,  Correspondence relating
to the Masai (Command Paper No. 20360, received 28 March 1910, House of Commons Parliamentary Papers,
1911, Vol. LII, at 719-722, http://www.geocities.com/olmorijo/maasai_agreemenL1911.htm (visited on  18
February 2009).
133 The 1911 British-Maasai Agreement, para.  1.  Note the spelling of the name Masai with one  'a'  as  in some
documents.
134 Hughes, Moving the Maasai, at 50. See also Tignor, 'The Maasai Warriors', at 279.
135

Hughes, Moving the Maasai, at 50 et seq
136 Ibid.
137 King' 'The Kenya Maasai', at  124.
138 Ol Ole Njogo and Others v.  TheAttomey General and Others, Civil Case No. 91  of 1912, High Court of the
East African Protectorate, (1913) 5 E.A.L.R. 70, at 80 (the Maasai case). The misspelt real name of the first
applicant was Ole Nchoko. A copy ofthe court case is available at
http://www.geocities.com/olmorijo/court_case.htm, on 18 February 2009). For some considerations on the case,
see Tarayia, 'The Legal Perspectives', at 217.
139

Hughes, Moving the Maasai, at 71.
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those still  in the district to move out:40 In spite  of the active assistance of sympathetic British
activists and lawyers, the Maasai case was dismissed on technicalities rather than
substance. 141  In a July 1913 judgement, the Mombasa-based High Court of the East African
Protectorate ruled that:

'The Masai tribe as living within the limits of the East Africa Protectorate are not subjects of the
Crown, nor is East Africa British territory. But East Africa being a Protectorate in which the Crown has
jurisdiction is in relation to the Crown a foreign country under its protection, and its native inhabitants
are not subjects owing allegiance   to the Crown but protected foreigners,   who, in return   for   that
protection, owe obedience'. 142

The agreements were interpreted as not constitutive of legal contracts between the
Protectorate Government and the Masai signatories but rather 'treaties between the Crown
and the representatives of the Masai, a foreign tribe living under its protection'.143 The court
came to the conclusion that not only the plaintiffs but also the Paramount Chief himself could
not  seek 'by means of court to enforce the provisions  of a treaty'.144 By covering the actions
of the defendants under the protective umbrella  of Acts of State, the court found itself unable
to grant relief to the plaintiffs for damages suffered.145 Acts of State, the court found, could
not be subjected to an examination of a municipal court, regardless of whether they were 'just
or unjust,  olitic

or impolitic, beneficial or injurious ... to those whose interests are
affected'.14 The Court of Appeal for Eastern Africa upheld the dismissal of the case by the
lower court on more or less the same grounds. 147 The ambiguities, ifnot contradictions, ofthe
rulings in the Maasai case related to the fact that 'although East Africa was a foreign country
outside the dominions ofthe Crown, the Crown or its representatives had unlimited powers in
the  protectorate'.148

It should be recalled that the two Maasai moves were motivated by policies of settlement of
Europeans in the East African protectorate. Furthermore, the institution of a laibon as a
Paramount Chief of the Maasai and the selection of persons to enter into an agreement with
the Crown were both made by the British. 149 Accordingly, characterization of the  1904 and
1911  Agreements as treaties between two sovereigns was nothing more than a subtle, if not
an hypocritical, interpretation  o f the reality aimed at shielding the Crown from accountability
towards the administered. 150 Regardless of British imperial philosophy of indirect rule15'  and

\40 01 Ole Njogo and Others v. The Attorney General and Others.
141 Hughes, Afoving the Maasai, at 92 et seq
 42 Ol Ole Njogo and Others v. The Attorney General and Others.
143 Ibid.
144 Ibid.
143 Ibid.
146 Ibid.
147 01 Ole Njogo and Others v. The Attorney Genera/ and Others, Court o f Appeal for Eastern Africa, (1913) 5
E.A.L.R. 70, at 89. For more on both decisions, see A. T. Nguluma, *Unequal Treaties (With Special Reference
to the African Experience in Unequal Exchange and Cession of Land)', (1980) 5 Utajiti 2, 217-236, at 224;
Gathii, 'Imperialism', at 1034 et seq.
148 Gathii, 'Imperialism; at 1034. See also J. Lonsdale and B. Berman, 'Coping with the Contradictions: The
Development of the Colonial State in Kenya, 1895-1914', (1979) 20 Journal of African History 4, 487-505, for
a more general picture   on the contradictions   of the colonial enterprise and impact on current socio -political
realities.
(49 Ibid., at 1034-1035.
150 For a critique of the court's reasoning along these lines, see Hughes, Moving the Maasai, at 97 et seq.;
Gathii, 'Imperialism', at 1034 et seq.
151 For some relevant literature, see M. Crowder, 'indirect Rule-French and British Style', ( 1964) XAX/F
Journal  of the  International  African  Institute  3,  197-205.
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the more semantic than substantive distinction between colony and a protectorate, an idea of
Maasai sovereignty can hardly be reconciled with the fact that the British Government was
exercising 'full criminal, civil, legislative, executive and judicial functions   in   the
protectorate'.152 For unknown reasons - which reportedly include intimidation of plaintiffs
and high costs of the legal process - an appeal to the Privy Council in Britain was
contemplated but not lodged. 153  In the end, nothing 'came out of the court proceedings for the
Maasai (except large costs).  and  by  1913  the  last  of them  had  left the Laikipia plateau'.154
Henceforth, the Maasai continuously challenged the losses of the Laikipia and other lands by
the Maasai. The most memorable instances are: a 1932 petition before the Kenya Land
Commission,  a  plea at the Kenya Constitutional Conference in London  in   1962  on  the  eve of
the country's independence and a 2004 petition to the British and Kenyan government. 155

The Maasai are neither the sole (African) community to have concluded a treaty with the
British, nor to have lost land in the process. However, the Maasai reportedly 'lost more

156

land to the British than any other ethnic group in East Africa'.157 Removal of the Maasai from
their grazing lands in Central Rift Valley 'relegated them to the periphery politically as well
as  geographically and severed  many of their links  with the surrounding peoples'.158   From
then onwards, they lived in a 'partly self-imposed and partly government enforced'
isolation. 159 Reportedly, they were 'largely indifferent to Government-inspired schemes for
development and hostile to attempts to penetrate from without or to change it from within. ,160
In the slightly more than half a century of British presence in Kenya, only a limited number
of the Maasai embraced the path to 'modernity' compared with members of other groups
such as the Kikuyu, Kamba or Luo. Penetration of formal education and Christianization16]

were in constant struggle with a fundamentally conservative society, structured on
traditionally held values and precepts. Illustratively, the currently decried practice of female
circumcision was already one of the sources of disagreement between Maasai society and
public  as  well as religious leaders  in the Eastern African Protectorate  in the 1920s. There162

are records on the fact that Maasai elders and society in general fiercely opposed campaigns
aimed at suppressing this practice in these in the first decades of the twentieth century. 163

Active participation in pre-colonial politics beyond the local realm remained very limited.

National mobilization against continued British colonial presence enlisted a limited number
of  Maasai and since   the   1930, the formation   of the Maasai Association and, later,   of  the
Group of Educated Maasai, signalled the first concrete steps towards significant political self-
organization.164 The independence from Britain occurred in a situation whereby (members of)
the Maasai community could hardly compete on equal footing with other groups in all
spheres of public  life.  Yet, they maintained a presence, even though limited, in public affairs

152 Ibid.
153 King, 'The Kenya Maasai', at 124; Hughes, Moving the Afaasai, at 99-100.
154 K. King, 'The Kenya Maasai', at 125.
I 55 P.  Kantai,  'In the Grip of the Vampire State: Maasai Land Struggles in Kenyan Politics',  (2007)  1 Journal of
Eastern African Studies 1, 107-122, at 107-108.
156 Hughes, Moving the Maasai,  at 97, where the author makes reference  to  the 1901 Anglo-Ankole (Uganda)
Treaty.
157 Ibid., at 105.
158 Waller, 'The Maasai and the British', at 529.
159 Ibid.
'60 Ibid.
161  Ibid., at 125 et seq.; Ngugi, 'The Decolonization-Modernization Interface', at 330 et seq.
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King, 'The Kenya Maasai', at  128 et seq.
163 Ibid.
164 Ibid. See also Hughes, 'Malice in Maasailand', at 211 et seq.
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and constantly kept the thorny issue of their land spoliation on the agenda. 165 In that respect,
historical and current struggles intersect, despite some differences in nature and actors.
Decades of corrupt politics in post-colonial Kenya and ethnic polarization, did nothing to
redress the situation. Contemporary Maasai grievances are therefore a combination of this
colonial inheritance and divisive rather than inclusive post-colonial politics.

7.2. The Maasai Indigenous Identity in Perspective

7.2.1. The Indigenous Pastoralist Maasai

The above historical overview highlights the fact that the Maasai as a community - the
complexity of this identity should be kept in mind - has tremendously suffered the injustices
of colonial and post-colonial states. Land deprivation and peripherization by colonial power
are the main sources of their relative socio-economic and political marginality.166 The various
forms of activism aimed at finding solutions to current problems faced by the Maasai,
whether rooted in these historical injustices or other sources, are only but legitimate
endeavours. It is equally legitimate to inquire as to whether the chosen routes and discourses
are the most appropriate and effective ways to achieve lasting solutions to real problems
faced in the present.

Since the early 199Os, discourses on Maasai identity and grievances against state,   have
adopted the language of global indigenism. Sel f-identification as (an) indigenous people (s) is
one among other criteria arguing in favour of participation of the Maasai in global
indigenism.  It is generally argued that the raison d'2tre of contemporary ramifications of the
indigenous rights movement on the continent is the need to protect 'distinct cultural
minorities who have been historically repressed by majority African populations who control
the state apparatus'.167 Socio-political and cultural marginality are presented as the main
pillars of global indigenism. Furthermore, Hodgson remarks that a 'key impetus for the168

emergence of indigenous activism on its current scale has been the sustained threats to
indigenous land, territories, and resources by colonial and postcolonial state interventions,
capitalist industry, and other incursions'.169 It is to be recalled that the first ever Maasai to
attend a global indigenous forum highlighted the commonality of experiences with other
indigenous peoples from around the world: 70 Parkipuny deplored the fact that their rights to
maintain 'specific cultural identity and the land that constitutes the foundation of [their]
existence as a people are not respected by the state and fellow citizens who belong to the
mainstream population'.1'1 The traditional Maasai society undoubtedly faces an uncertain
future in a local, national, regional and global environment whereby several other groups are
constantly engaged in readjustments to ever-changing socio-political and economic realities.
In that context, the Maasai. like other pastoralists in the region, 'bear the narrative burden of

165 Hughes, 'Malice in Maasailand', at 209.
166 The  process of peripherization of all or specific sections of Maa-speakers is discussed, among many others,
in Waller, 'Interaction and Identity', 243-284; Little, 'Maasai Identity on the Periphery', 444-457; Waller, 'The
Maasai and the British', 529-553.
167 Igoe, 'Becoming Indigenous', at 403.
168

See Daes, UN Doc. E/CN.4/Sub.2/AC.4/1996/2, para. 69 (and the elaboration thereon in Chapter 2).
169Hodgson, 'Introduction', at 1041.
170 Ibid.
m M. Parkipuny, 'The Human Rights'. See also Igoe, -Becoming Indigenous', at 403, for a reference thereon.
In the same address, Parkipuny lamented the fact that 'access to education and other basic services are minimal
relative to the mainstream of the population of the countries to which we are citizens'.

232



being seen both as resistant to development and as inimical to changes in practices of
husbandry thought crucial to proper land management'. 172 For others, pastoralism   as
traditionally practiced in East Africa 'popularly conveys a leisure way of life that contrasts
with the spirit of enterprise shown by more progressive settled people such as the Kikuyu'.'73

Long before the popularization of indigenous identification, both proponents and opponents
of the idea of special protection of distinctive pastoral lifestyle drew comparisons between
the predicament of the Maasai and the fate of American Indians. In fact, the idea of174

imminent extinction of the Maasai can be traced back to the beginning of the twentieth
century as evidenced by Hindes' 1901 publication entitled:  77:e Last  Of the Masai.175  More
than one century later, the same title appears on an illustrated publication clearly designed for
touristic consumption. But all things considered, historical peripherization and land

176

dispossession certainly have causal links with the demise of pastoralism and resulting
consequences for the Maasai. The multiple dimensions of problems facing the Maasai and
other groups in similar conditions only caution against oversimplifications and shortcuts in
addressing the said problems. Taking into consideration the realities of the wider areas where
the Maasai live, there is always a danger that yesterday's embellished stories depicting fierce
warriors, lords  of East Africa, find their christened expression in current de-contextualized,  if
not exaggerated, images of their predicament popularized through the indigenous rights
movement. Hughes warns against some form of overzealous activism underpinning Maasai
indigenous rights narratives: '[s]ome journals and websites devoted to indigenous issues
show a dangerous tendency to print wildly ahistorical claims without checking their accuracy,
and thus myth becomes fact, disseminated to millions. A hundred years later, the warriors are
winning their non-existent battles with the British on the internet'.177

The uneasiness with current representations of the Maasai under the indigenous movement
lies in the difficulty to differentiate, substantively, humanistic concerns for real problems
facing them from nostalgic and romanticized imageries of disappearing 'primitive' species.

178

In reference to an article apocalyptically ringing the alarm bells on the imminent annihilation
of the Maasai, Galaty rightly remarked that ' for an "endangered" community that has grown
by eightfold over less than a century, that dominates East African livestock production, and
that nurtures a living culture, and inhabits the modern world, the only thing debased is such
an account itself."' Most criticized is the  idea of strategic essentialization of culture, taking
the form of 'intentional manipulation, projection, and homogenization by "indigenous"

172 Galaty, 'How Visual Figures Speak', at 357. As the author goes on: 'The dogma, of systematic, human-
induced desertification, the widespread nature of pasture degradation, the self-destructive nature of pastoral land
use, secular decline  in land potential,  and the origins  o f de forestation in overpopulation and domestic fuel needs,
though forged through broad-based, international consensus and supported by several UN conferences and
commissions, lack a serious empirical base in virtually every respect'.
173 P. Spencer, The Pastoral Continuum: 7he Marginalization of Tradin'on in East Africa (Clarendon Press,
1998), at 9.
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175 See Hughes, 'Malice in Maasailand', at 217.
176 J. Earnes et a/., 77ze Last Ofthe Afaasai (2nd rev. ed., Camerapix, 2005).
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178 For an elaborate discussion on representation of the Maasai, see Galaty,  'How Visual Figures Speak',  at 347
et seq, Sobania, 'But Where Are the Cattle?', at 333 et seq.
179 Galaty, 'How Visual Figures Speak', at 355. The author refers to an article in 77te Toronto Star, entitled
'Decline and Fall of the Maasai'.
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people, among others, of their cultural identities to accord with "Western" stereotypes in
order to demand certain cultural,  political, and economic rights'.180

There appears to be an apparent problem of coherence in discourses on indigenousness as
applied to the Maasai and some other groups in Africa. In countries harbouring several
dozens of different ethnicities as is the case for Kenya and Tanzania, the Maasai are among
many other communities with distinctive socio-cultural features they aspire to preserve. In
reference to the decline in African pastoralism, the indigenous rights discourse has a tendency
to overly blame past and present state policies as being responsible for the troubles haunting
their peaceful indigenous world. Certainly, these claims are not unfounded in light of the
many failures of the African nation-states. However, the singularity of the Maasai  case is not
substantiated in an African context where the great majority of other peoples equally

181sacrificed a lot in the building up process of the colonial and the postcolonial state.     The
discussion about    past and present 'tribalism' in Africa    and the state-versus-traditional-
institutions duality, go far beyond the narrow confines of indigenousness. Political182

mobilization in African states was mainly initiated under organizations of ethnic character. 183

For  instance, the Kikuyu Central Association  is  one of the oldest socio-political organizations
to be formed in Kenya in the early 1920s. 184 It was fullowed by similar organizations by other
groups, including the creation of the Maasai Association. Despite the historical185

disadvantage of limited enrolment in colonial formal education, the Maasai were, and
continue to be, active in national politics both before and after Kenya's independence.186 This
consideration does not delegitimize their claims for redress against past and present injustices
or, their aspirations for improved livelihoods as a pastoralist people. However, it might be
meaningful to contextualize their indigenous discourses.

Identification along ethnic lines is still a reality in many African countries, even if it is more
salient in some place than others. The correlations between past and present struggles need
further clarification. But more constructive solutions need to focus on contemporary
dimensions of problems faced by the Maasai, rather than dwell on rhetorical invocations of
history in matters whereby - without excluding redress where possible - it is just not possible
to turn back the hands of time. The framing of Maasai activism in both indigenous and
development terms does not help to better capture the meaning and usefulness of their
indigenous identification.

180 D. L Hodgson, 'Critical Interventions: Dilemmas of Accountability in Contemporaiy Ethnographic
Research', (1999) 6 /dentities 2-3, 201-224, at 205.
18'   It  suffices  to  look  at  the  'Historical  Calendar of Events'   in:   The 1999 Population and Housing Census.
Counting Our People for Development, Vol. I (January 2001), Appendix 2,
hups://international.ipums.org/international/world_census_forms/kenya_1999.pdf (visited on 26 February
2009), to notice that several other groups have legitimate grievances against public authorities and policies in
colonial and postcolonial Kenya.
182
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7.2.2. Maasai Indigenous Identity and Indigenous Development
Organizations

Indigenous rights claims in Kenya, like in many other countries, are channelled through non-
governmental organizations operating at local, national, continental and/or global levels. In
the last two decades, numerous organizations emerged throughout Maasailand and abroad,
invoking the indigenous identity to advocate for such causes as improved pastoralism,
environmental conservation, wildlife, women and girls rights, tourism, education and water
supply.187 Due to their inherent dynamism and, at times, volatility,188 it is quasi-impossible to
establish an exhaustive listing of Maasai indigenous organizations operating in Kenya.

189

Some are created for specific geographies and goals while others cover a wide range of legal
and socio-political matters or, consist of national umbrella organizations federating a number
of local initiatives. Ill the adopted indigenous discourse, the Maasai of Kenya reclaim their190

identity as one people whose unity was broken by the colonial enterprise and perpetuated by
the postcolonial state. Some organizational efforts have precisely focused on resurrecting
pan-Maasailand unity. The work of these organizations is supplemented by other191

organizations not solely dedicated to the Maasai cause but
coverin 

various aspects of their
claimed identity as pastoralists, a minority or, an indigenous people. 92 But more importantly,
the very existence and functioning of these local, national and regional organizations, are
sustained by material and moral support from international bodies championing the
indigenous rights agenda.193 These include organizations such as IWGIA, Cultural Survival,
Survival International, the Netherlands Centre for Indigenous Peoples (NCIV), but also UN
and subsidiary or affiliated bodies with indigenous rights mandate and a number of Western
governments that have adopted indigenousness as part of their development agenda.

Advocates of the indigenous rights movement view the proliferation of NGOs dedicated to
this  cause  as a rather positive  sign of empowerment of marginal communities. 1 94

Activists,
donors and policy-makers have equated NGOs with civil society seen as a

187 For instance, the name Maasai Association has been revived as a 'community-based non-profit organization
... based in Bellevue, WA [Washington] and Kajiado Central District of Kenya' whose humanitarian and relief
work, include -building schools, water systems, providing academic scholarship to disadvantaged children, and
supporting sustainable economic development projects in the Maasai region'. See http://www.maasai-
association.org/mission.html (visited on 3 March 2009).
188 Dynamism and volatility are explained by, among others, the temporary nature - or unreliability - of
donations (mainly from western or developed nations) upon which the functioning of most of these
organizations heavily rely.
189 Some names of organization promoting aspects of the Maasai (indigenous) identity include: Mainyoito
Pastoralist Integrated Development Organization (MPIDO); Simba Maasai Outreach Organization (SIMOO);
Dupoto-e-Maa Olkejuado Pastoralists Development Organization; Maasai Environment Development
Consortium (MEDEC), Centre for Indigenous Women and Children (CIWOCH); Indigenous Laikipiak Maasai
Integrated Youth Organization; Maasai Education Discovery (MEDI; Maa Civil Society Forum (MCSF);
Maasai Association (M.A); Maasai Cultural Heritage Foundation (MCHF); Mara Triangle Maasai Villages
Association.
190 The Maasai Environmental Resource Coalition (MERC) is described as a 'network of grassroots Maasai
organizations working to save [our] culture and as an expression of that culture, to protect [our] unique land and
its wildlife for future generations'. See http://www.maasaierc.org/coalition.html (visited on 3 March 2009).

i 9' The Maasai Environmental Resource Coalition (MERC); have Tanzanian and Kenyan ramifications.
192 For instance: Indigenous Information Network (IIN), Kenya Pastoralists Forum (KPF); Centre for Minority
Rights Development (CEMIRIDE).
193 See Igoe, 'Scaling up Civil Society', at 863 et seq.; Hodgson, 'Critical Interventions', at 201 et seq.
194

For a positive take on the role of NGOs, see ,e.g., IWGIA,  The Indigenous World, 1995-1996, at 225-229;
see also J. Burger, Reportfrom the Frontier, at 275-278.
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contemporaneously better partner in local development. They are presumed to be195

'altruistic, autonomous, co-operative, efficient empowering, participatory, and
transparent'.196 If doubts subsist as to whether most NGOs can claim to possess these
attributes, a number of local organizations funded under this premise are, indeed, able to
point at tangible achievements, however modest in some instances, in addressing specific
problems faced by communities listed as the beneficiaries of their projects. For instance, the
Mainyoito Pastoralists Integrated Development Organization (MPIDO) portrays itself as a
human rights and social development organization that addresses urgent needs and problems
facing Maasai communities in Kenya. Founded   in   1996, it operates in Kajiado District197

through projects and programmes addressing: land rights, women empowerment and girls'
education, drought management and relief, feeding in schools or for the general public in
times of drought, goat restocking and provision of clean water to communities. 198  It has taken
the advocacy for these causes in various international fora including the UNPFII and the
ACHPR.199

Similarly, Dupoto-e-Maa is another Maasai pastoralist organization based and operating in
the Kajiado District southern Kenya, on issues of education, socio-economic empowerment
as well as improvement of livelihoods of the Maasai. In the education sector, the

200

organization has mobilised founds from donors fur activities ranging from building education
infrastructures - such as schools, dormitories - to providing education materials to other
existing schools. The organization sponsors trainings for teachers and sensitizes Maasai
parents to send their children to school So that they may be competitive within wider Kenyan
society.20' Economic and livelihood projects focus on issues of sustainability including water
supply for people and livestock, basic human rights, health awareness and other matters
relating to improvement of living conditions in Maasailand.202 Palpable results of activities of
Dupoto-e-Maa   can be observed throughout    Kaj iado    and the relatively new district    of
Loitokitok. Admittedly, the creation and relatively successful functioning of these
organizations in Kenya since the 1990s were enabled by few factors: the opening of political
space with the introduction of multi-party democracy, a favourable global climate for local
NGOs  and the globalization  of the concept  of ' indigenous peoples'.203  The   fact that these
organizations are able to mobilize resources  for the benefit of Maasai communities  in  need  is,
in itself, a commendable achievement.

195
Igoe, 'Scaling up Civil Society', at 866.

196 Ibid.
197 Interview with Lawrence Ole Mbelati, Karen, Kenya, 22 July 2009. See also Newsletter, Pastoral Civil
Society No. 11 (July-September 2005), http://www.reconcile-ea.org/publ/pcs011.pdf (visited on 4 March 2009),
at 7.
198 'Pastoral Civil Society No.  11. The stated vision of MPIDO is that it 'envisages Maasai Pastoralist societies
whose members have access and control over key resources, who have sustainable livelihoods and whose
human rights are recognised, promoted and safeguarded'.
199

See, for instance, ECOSOC, Anendance at the Sixth (14-25 May 2007, UN Doc. E/C.19/2007/INF/2/Rev. 1,5
November 2007) and Seventh (21 April-2 May 2008, UN Doc. E/C. 19/2008/INF/2, 28 May 2008) Sessions Of
the Permanent Forum on Indigenous Issues. See also M. S. Ole Tiampati, Maasai Indigenous Peoples  fsicj
Statement on the Human nghts situation, Mainyoito Pastoralist Integrated Development Organization (MPIDO),
44th Ord. Ses., ACHPA Abuja/Nigeria, November 2008 (copy in the author's files).
200 Interview with Dopoto Programme Manager, S. S. Ole Tumoi on 21 July 2008 in Kajiado.
201 Ibid.
202 Ibid.
203 M.  K. van Klinken, 'Beyond the NGO-Government Divide: Network  NGOs  in East Africa',(1998)  8
Deve/opment in Practice 3, 349-353, at 350-351.
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Critiques have interpreted the overall NGO revolution in Africa as 'an opportunistic response
to the changing structures of international aid'.204 On the specific case of indigenous
development organizations (IDOs), Hodgson presents them as a product of "'First World"
interests in empowering marginal groups and the success of certain "Third World" peoples in
strategically essentializing their own identities to defend rights, mobilise resources, and
advance seemingly progressive agendas'.205 Elaborating elsewhere on the emergence of
Maasai and other indigenous development organizations, the author argues that the promotion
and financing of such bodies by Euro-American NGOs is a politically attractive agenda. In
the author's words, 'it avoids the neo-colonial taint of sponsoring local NGOs staffed and
often supervised by expatriates, it fulfils current "progressive" interests in empowering
groups perceived as historically marginalized and disenfranchised by their nation-states, and
it uses the rubric of development to bolster claims about the non-political nature of such
interventions'.206

Hodgson's views on IDOs are of particular interest for thezoqresent analysis. The author
resided, worked and researched in Tanzanian Maasailand. Her anthropological work
explores some contradictions underpinning Maasai identity and contemporary positioning.
Citing her personal involvement in development-related issues in Maasailand, she professes a
genuine interest in addressing the problem of marginality of the Maasai. In an effort to
establish a hierarchy of those to whom she should be accountable as a researcher, the author
deplores a form of activism that leads to the perpetuation, if not to the reinforcement, of the
dominance of society by educated Maasai men, at the expense of women and elders. She
argues that pursuit of progress and modernity under IDOs enhances the marginality of
women, especially non-educated, non-elite Maasai women, in the name of tradition and
culture. Hodgson cautiously avoids a rejection en bloc of the indigenous development208

agenda but ar  s on the necessity to examine carefully the underlying 'gender, ethnic, and
class politics'.

Igoe expresses similar sceptical views on the development of indigenous non-governmental
organizations. In analysis more generally focused on Pastoralist NGOs in Tanzania210

constituted under similar patterns as in Kenya, the author argues that they embody 'elements
, 211of both grassroots democracy and neopatrimonialism . Under the facade of respect for

traditional Maasai institutions and decision making processes, these Maasai Pastoralist NGOs
engage in what the author - borrowing Bayart's terminology - refers to as 'strategies of

204 Igoe, 'Becoming Indigenous;  at 401.  See also R. C  Riddell,  'The End of Foreign Aid to Africa? Concerns
about Donor Policies', (1999) 98 /t#·icankfairs 392, 309-335, at 320 et seq
205 Hodgson, 'Critical Interventions', at 205.
206 Hodgson, Once Intrepid War,lors, at 230. The author focuses on Tanzanian Maasai in her several studies
dedicated on the topic but some aspects of her line of reasoning might be transposed to Kenya's Maasailand.
207

See Hodgson, Once Intrepid Warriors; Hodgson, 'Pastoralism, Patriarchy and History', 97-120.; Hodgson,
'Critical Interventions', 201-224; Hodgson, 'Precarious Alliances', 1086 -1097.
208 Hodgson, 'Critical Interventions', at 209. The article explores the dilemmas that a researcher (in this case an
anthropologist) faces in tackling sensitive topics. Apprehension of possible (mis)uses of research outcomes
leads to a hierarchisation, by the  author, of those to whom the research should be accountable.  In the case of the
Maasai and the phenomenon of IDOs, she views herself as primarily accountable to non-elite, non-educated
Maasai women who are the most vulnerable group.
209 Hodgson, 'Critical Interventions', at 217.
210 Igoe works in the same field, broad geographic area (Tanzanian Maasailand). and in collaboration with
Hodgson. Their views are much similar in that respect.
211 Igoe, 'Scaling up Civil Society', at 867.
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extraversion'.212 These strategies said to have 'served African elites since the days of the
slave trade' consist of seeking 'connections with powerful European outsiders in order to
bolster their local political positions'.213 These critiques of IDOs, centred on Tanzanian
Maasailand, are transposable, with needed adjustments, to Kenya with its more diversified
Maasai population.

Cultural essentialism, opportunism dictated by donor politics and the juxtaposition of
indigenousness and development agendas provide grounds for questioning the foundations of
the indigenous rights movement in Africa, in general and in East Africa in particular. Using
the global language of indigenous people resistance to all forms of historical and
contemporary invasions, IDOs portray the Maasai as survivors in a modern society shaped by
the  colonial and postcolonial state.  But  the form taken by various ' indigenous' organizations
championing development might have sounded as antithetic with the very idea of
indigenousness some years back.214 Indigenous development projects are tactfully designed
so as to fit in the global indigenous discourse. Promotion of education, improvement or
creation of infrastructures and pursuit of varied forms of sustainable livelihoods in socio-
economic spheres, are framed, using indigenous rights ideals such as free, prior and informed
consent and respect for their cultural specificities. Environmental protection and wildlife
conservation have been taken up as inherent attributes of (claimant) Maasai and other
indigenous peoples.

215

7.2.3. Substantive Indigenous Claims

In 2004, the Maasai engaged in a highly mediatised campaign, seeking redress for one
century of continuous land loss. This campaign embodied the substance of their claims as an
indigenous people in Kenya. Organized mainly by the Maa Civil Society Forum, an
organization described as a 'brainchild of a group of Maasai professionals - lawyers,
journalists and NGO activists - they undertook a campaign that displayed how, in,216

Dening's words reproduced by Hughes, history is the 'consciousness of the past used for
, 217

present purposes . Campaigners petitioned the Kenyan and British governments for return
of lands 'allegedly stolen from the Maasai during the colonial era, and financial
compensation for the trauma of land loss and the resultant "underdevelopment" of the Maasai
community'.218 By invoking the stealing of their land, actors involved vehemently denounced
the treacherous nature of the 1904 and (mostly), the 1911 British-Maasai Agreements.

212 Ibid.. at 867-868. This criticism is reiterated in Igoe, 'Becoming Indigenous', at 401. For the original, very
discursive article on African elites and strategies of extraversion, see J-F, Bayart, 'Africa in the World: A
History ofExtraversion', (2000) 99 African Affairs 395. 217-267.
213

Igoe, 'Scaling up Civil Society', at 867.
214 As in the first chapter of Burger, Reportfrom  the Frontier,  at 1, entitled 'unwelcome development'. This is to
be contrasted with, for instance, J. Ole Simel, 'The Indigenous Peoples' Movement in Kenya', /WG//1,
indigenous Affairs 3-4/08, at 10 (presenting indigenous peoples in Kenya as 'communities neglected, with
poor infrastructural developments in their regions'.
215 For a relevant discussion thereon, see L. M. Ruttan and M. B. Mulder, 'Are East African Pastoralists Truly
Conservationists? ( 1999) 40 Current  Anthropology 5, 621-652.
216

Kantai, 'In the Grip of the Vampire State', at  111.
217

Hughes, 'Malice in Maasailand', at 216.
218 P. Kantai, 'In the Grip of the Vampire State', at 107. See also L. Hughes, 'Rough Time in Paradise: Claims,
Blames and Memory Making Around Some Protected Areas in Kenya',(2007) 5 Conservation and Society 3,
307-330.
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Demonstrations were organized in Nairobi and other places while, private ranches in the
Laikipia were invaded as part of reclaiming what the Maasai considered  to be their lands.219

The campaign coincided with the centenary of the first British-Maasai Agreement. It was
initially focused on the recovery by the Maasai of the Laikipia (former Northern Maasai
reserve)   'in the hands  of the remnant white settler community'.220 The latter consisted  of
thirty-seven families who owned two million acres   of   land in Laikipia.22' Campaigners
selectively invoked the terms of the 1904 Agreement under which the lease of land to white
settlers was to last for 99 years.  In  fact, they disregarded the terms and consequences of the
1911 second Agreement. In Hughes' words, 'Europeans did not settle permanently on
Laikipia until after the last Maasai had been evicted in  s ng  1913, and under Crown Lands
Ordinance of 1915 leases were extended to 999 years'. The author rightly notes that the
Maasai 'seem to be torn between using colonial treaties to hold the former imperial power

, 223and the current national government accountable, and rubbishing the treaties . The position
adopted by British colonial administration and subsequently endorsed by Kenyan post-
colonial administrations was that 'the Maasai had no legal claim to the land they had forfeited
by treaty'.224

The rise of the indigenous movement in Kenya 'gained momentum in 1993 during the
preparations for the Vienna Conference on Human Rights'.225 A Maasai activist, Ole Simel
notes that the aim of the movement is to 'reverse the critical and worsening economic, social
and political conditions that were created for indigenous peoples during the colonial period
and during the early years of development in postcolonial Kenya'.226 Narratives of Maasai
indigenous claims amalgamate injustices of colonial and postcolonial eras with cultural
essentialism and development agendas. Land dispossession during both colonial and
postcolonial eras is, understandably, the recurrent source of grievances in Maasai indigenous
claims.227 The essence of indigenous claims by the Maasai and other pastoralist and hunter-
gatherer groups in similar position has been rightly captured by Hodgson who describes them
as groups that:

'have been subject to repeated efforts by the colonial and then postcolonial state to alienate their land
for more "productive" enterprises (such as commercial agriculture), to isolate and exclude them from
state-sponsored development (such as schools and health facilities), and, more recently, to promote and
project them as "primitive savages" in order to market them in the lucrative, expanding tourist
industry'.m

Maasai activism denounces the British colonial administration for the dislocation of some
sections from the best grazing lands and for sowing the seeds of the group's socio-political

219
Hughes, 'Malice in Maasailand', at 218.

220 Kantai, 'In the Grip of the Vampire State', at 107.
221 Ibid., at 114.
222 Hughes, 'Malice in Maasailand', at 220.
223 Ibid., at 216.
224 Kantai, 'In the Grip of the Vampire State', at  109.
225

J. Ole Simel, 'The Indigenous Peoples' Movement in Kenya',at il.
226 Ibid., at  12.
227 ibid., at 10 et seq. See also M. Jensen, 'IWGIA's Work in Africa and, Particularly, in Kenya', IWGIA.
Indigenous ,4 #airs 3-4/08. 21 et seq.; Tarayia, 'The Legal Perspectives', at 204, calls Maasai land dispossession
as  'one of the greatest injustices of African history, second only to South African apartheid'.
228 Hodgson, 'Precarious Alliances', at  1087.
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marginalization. Corrupt policies of postcolonial administrations are denounced for their229

endorsement of colonial biases against transhumant pastoralist Maasai (and other pastoralist
groups). It is contended that successive Kenyan governments favoured settled (mainly

230

Kikuyu) agriculturalists and entrepreneurs over pastoralists with the result that Maasai
districts were constantly 'invaded' by members of other groups who were progressively
becoming dominant. In that respect, postcolonial policies are denounced for having231

enhanced Maasai predicament, rather than correct colonial wrongs.
232

The Maasai further express grievances against post-independence administrations for not
returning the 'white highlands' which reverted to the government upon independence to the
rightful owners.233 The implementation - in the previously closed districts of Maasailand - of
the 'willing buyer-willing seller' policies adopted in the postcolonial era is perceived as a
threat to traditional ownership of land in Maasailand.234 Maasai fears of becoming a minority
within the boundaries of their own territory are grounded on the realization that currently,
there are 'more Kikuyu, Luo, and Luhya than Maasai land owners in Ngong, Ongata Rongai,
Kitengela, and the adjacent areas in the Kajiado District':35 The growing pattern of
individualization of land ownership and the institution of group ranches - it is contended -
limit  the 'land available for traditional mobile grazing'.236 The issue of eviction of Maasai
(and Ogiek) from areas of the Mau forest in Narok District, Rift Valley Province between

2372004 and 2006, is one of the latest episodes of land dispossession. Conservation and
development of tourism were the main reasons branded by the Kenyan government in
justifying the evictions: they aimed at halting the increasing deforestation of the (Maasai)
Mau forest.238 Claiming to be the indigenous inhabitants of the area, the Maasai and Ogiek
felt victimized by the indiscriminate nature of the evictions which, in their minds, should
have solely targeted the relatively recent illegal settlers.

229 As documented, among others, by Hughes in: Moving the Maasm, at 3 et seq.; 'Malice in Maasailand; at 207
et seq.; 'Rough Time in Paradise', at 307 et seq.230 Chachage, 'Citizenship and Partitioned People', 74 et seq.
231 Interview with Maasai activist and community trainer John Ole Matura in Kiserian, Kajiado District on 17
July 2008.
232 See generally Asiema and Situma, 'Indigenous Peoples', 149-171.
233 UN Doc. A/HRC/4/32/Add.3, para. 27.
234 Ibid. See also UN Doc. A/HRC/4/32/Add.3, para. 31; Rutten, Selling Wealth to Buy Poverty. at 265 et seq.;
Tarayia, 'The Legal Perspectives', at 212 et seq.
235 Asiema and Situma, 'Indigenous Peoples', at 165.
236 UN Doc. A/HRC/4/32/Add.3, para. 29.
237 See Amnesty International  et al., Nowhere  to  Go.  Forced Evictions  in Mau Forest, Kenya (Briefing Paper,
May 2007), http://www.cohre.org/store/attachments/Mau%20Forest%20Evictions%20Report.pdf (visited on 10
March 2009),  on the consequences of the eviction.  In Ewaso Ngiro South  Development Authority et aL, Maasai
Mau Forest Smtus Repon 2003 (hereinafter, Maasai Mau Forest Status Report 2005),
http://www.kenyaforests.org/index.php?option=com_remository&Itemid=79&func=showdown&id=6&date=20
09-05-0 (visited on 10 March 2009), at 19, the process of illegal appropriation of land in the Maasai Mau forest
is explained as follows:
'Pressure on Maasai Mau Forest started again in 1999 when five forest adjacent Group Ranches that had been
adjudicated in 197Os, applied for consent from the local Land Control Board to subdivide their land among
members After consents were issued, government officers, politicians, private surveyors and influential
people irregularly increased the sizes of the Group Ranches far in excess of their registered areas. After
expansion, this added land, all in the Maasai Mau Forest, was sold to unsuspecting outsiders who had no
information on the status of the forest ... Most of these people obtained title deeds fraudulently, while others
squatted, awaiting ratification of their occupancy.  By 2005, illegal extension into the Maasai Mau Forest due to
expansion of Group Ranches had created 1,962 parcels of land, amounting to 14,103.7 hectares of the forest. No
resolution to give away the forestland was made by the Narok County Council (NCC), as required by law'.
238 The Kenyan Government-sanctioned Maasai Mau Forest Status Report 2003 contains a number of pictures
meant to illustrate the ecological damage to the forest as a result of the increasing settlement therein.
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Additional claims over land dispossession pertain to the adoption of policies establishing
national parks and game reserves. Grievances building thereon combine land loss with
perceived unfairness in the distribution of resources generated by the exploitation of parks
and natural reserves. The source of contention  lies  in  the  fact  that  '[m]any of the earliest  and
most famous of East Africa's protected areas were established on Maasai lands, including
Amboseli National Park, Nairobi National Park, Tsavo National Park, and the Maasai Mara
Reserve in Kenya and Serengeti National Park in Tanzania (including the areas now
administered as Ngorongoro Conservation Area and Tarangire and Manyara National

1 .9 239
parKs).

In a 2007 report following his field mission to Kenya, the UN Special Rapporteur on the
situation of human rights and fundamental freedoms of indigenous people highlighted the
impact of conservation policies on claimant groups and the need to 'involve the pastoralist
and forest communities in the management and benefits of a conservationist strategy'.240
Maasai activists contend that historically, their community lived in harmony with wildlife.
Indeed, it is a contemporary reality that, even in some areas not officially declared as national
parks, herds of zebras and other wild animals are seen grazing next to flocks of Maasai
cattle.24 1 Maasai activists brand the fact that most of Kenya and Tanzania's wild animals are
located on Maasailand as a proof of their traditional beliefs and practices of wildlife
conservation. They deplore the fact that national conservation policies introduced242

unnecessary restrictions to their pastoralist lifestyle by progressively restricting grazing rights
in national parks and game reserves. At the same time, they denounce the lack of, or243

limited, involvement of the Maasai in conservation programmes, including the fact that
important revenues generated by the tourism industry hardly reach the Maasai communities
neighbouring parks and reserves areas. Maasai activists perceive this as a form of244

governmental ingratitude for not recognizing and rewarding their role as traditional guardians
of wildlife and nature.245 Despite her relatively extensive documentation of the injustices
suffered by the Maasai, Hughes denounces political exploitation of conservation policies by
Maasai politicians for electoral purposes.246 Critiques of the indigenization path taken by the
Maasai hardly dispute the historicity of the group's marginalization and land dispossession in
both colonial and postcolonial eras. Grounding on the increasing number of indigenous
claims from other groups in Kenya, they only apprehend the adoption of a new form of
identity that enhances sectarian politics in an already highly polarized country.

247

7.2.4. Indigenous Maasai in Multiethnic Kenya

The formulation of indigenous claims in Kenya is one of the multifaceted expressions of
identity politics in the country. As per available data, the last census in Kenya to include
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S. Stevens, 'The Legacy of Yellowstone', in S. Stevens (ed.), Conservation through Cultural Surviva/.·

/ndigenous Peoples and Protected Areas (Island Press,  1997),  at 3 1.
240 UN Doc. A/HRC/4/32/Add.3, paras. 48-54.
241 This could be observed in July 2008 along the road from Karen to Magadi, in Kajiado District.
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S. Stevens, 'New Alliances for Conservation', in S. Stevens (ed.), Conservation, at 47.
243 Ibid., at 46.
244  Ibid., at 4647.  See also Hughes, 'Rough Time in Paradise',  at 317  et seq.,  for a critical discussion of the
various narratives
245 See Asiema and Siturng 'Indigenous Peoples',   at    160,   for an account   of the Maasai and wildlife
conservation.
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Hughes, 'Rough Time in Paradise', at 320; Hughes, 'Malice in Maasailand', at 212 et seq.
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tribal affiliation of members of the national population dates back to 1989.248  Data  from  this
two decades-old consultation remain the only official source of information as to the ethnic
fabric of Kenyan society. Kenya's population was grouped  into 42 'tribes or nationalities'.249
The country's 38 'African' groups were classified into three main ethno-linguistic groupings:
Bantu-speaking (with Western Bantu, Central Bantu and Coastal/Eastern Bantu
subcategories), Nilotic-speaking (subcategorized into Plains Nilotes, Highland Nilotes, River-
Lake Nilotes) and Cushitic-speaking peoples. These ethno-linguistic groupings can

250

generally be territorially demarcated as they are said to 'occupy diverse ecological zones'.251

The 1989 census also included, in the listing of tribes or nationalities, such other categories as
Kenyan Asians, Kenyan Europeans; Kenyan Arabs; and Other Kenyans. The census252

established that the national population numbered 21,252,861 people, a figure projected to
double by 2010.253 The largest group, the Kikuyu, were said to constitute a 4,455,865 strong
community; making it 20.78% o f the national population.254 According to data from the same
census, the Maasai totalled some 377,089 people or, 1.76% of the Kenyan population. They
ranked as the ninth largest group in the country, next to Kikuyu, Luhya, Luo, Kalenjin,
Kamba, Kisii, Meru, Mijikenda and just before the Turkana, another pastoralist group. 255

Besides the above ten groups to which should be added the Embu, all other groups
156

accounted  for  less  than   1 %  of the national  population.257 This means  that the eleven largest
groups accounted for more than 90 percent of the total population while more than 30 others
totalled less  than 10 percent.258

It is a fact that the 1989 population census does not reflect the country's demographic reality
some two decades later. This relatively extensive reference thereon serves only the purpose of
reflecting on the complexity of the ethnic or tribal reality of the country. It goes beyond the
scope of the present analysis to enter  into the debate over the reliability of data in the census.
A comparative look at this and other data on ethnic composition of Kenya's population shows
that the names and number of'tribes and nationalities' in Kenya vary from study to study. 259

If some names (mainly of larger groups) are easily recognizable and appear in nearly every
study, it is not the same for all smaller groups. One explanation for this is that demarcation
lines between and within some tribes are far from clear. Analyses of the various censuses

248 Tables of the census are reproduced in Makoloo, 'Kenya: Minorities', at  10-13.  From the 1999 census, the
government stopped gathering information on the ethnic breakdown of Kenyan population.
249

For relevant analyses, see J. 0. Oucho, Undercurrents of Ethnic Conjlicts in Kenya (Brill, 2002), at 38 et
seq.; Ng'ang'a, Kenya 's Ethnic Communitie, at 1 et seq.
250 Ibid., Ng'ang'a, Kenya's Ethnic Communities, at 8 et seq.
251 Makoloo, 'Kenya: Minorities', at 10.
252

Republic of Kenya, Popu/ation Census 24-25 August 1989, reproduced at
http://www.datafirst.uct.ac.za/wiki/images/b/bd/Q_Kenya_Census_1989.pdf (visited on 12 March 2009).
253 According  to the United Nations Population Database, http://esa.un.org/unpp/p2kOdata.asp (visited  on   13
March 2009), the Kenyan population is projected to reach 40,863,000 in 2010.
254 See the table on the breakdown of the Kenyan population by sex and tribal affiliation in Makoloo, 'Kenya:
Minorities', at 12.
255 Ibid. The percentage of each of these groups vis-2-vis the national population was broken down  in the  1989
census as follows: Kikuyu (20, 78%), Luhya (14, 38%), Luo(12.38%), Kalenjin (11.46%), Kamba (11.42%),
Kisii (6.15%), Meru (5.07%), Mijikenda (4.70%) and Turkana (1.52%).
256 According to the 1989 census, the Embu numbered  1.20%.
257 Ibid.
25E Data  from the 1989 census reveal that the eleven groups with  more than  1 % of the national population  each
account for 90.82 % of Kenya's population.
259 For instance, compare and contrast  data  from the tables in Makoloo, -Kenya: Minorities',  at 10-13 (listing
both the 42 groups from  1989 census but also an  updated table of 51  groups) with W. Ng'ang'a, Kenya's  Ethnic
Communities, at 1 et seq., accounting for 44 'ethnic communities' in Kenya.
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reveal that 'some nations and/or sub-nationalities were left out; others were created or
emerged to form bigger nations according to existing political exigencies'.260

Inferred from these demographic data is the fact that while some groups are dozens of times
larger than others, no single group in Kenya, including the Kikuyu who have somehow
dominated the socio-political and economic life of the nation since independence, 261 can be
said to constitute a majority group.262 Proponents of recognition and protection of 'minorities
and indigenous peoples' in Kenya argue that the latter are 'poorer than other communities,
their rights are not ... respected, and they are not included in development or other
participatory planning processes'.263 The 2007 report on the Kenyan mission of the UN
Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous
people listed claims from 25 communities, each seeking special protection as an indigenous
people.264 To these, one should add other communities such as the Nubians, Arab and Asian
groups which - due to semantic associations of indigenousness with historical connections to
definable lands or territories - are referred to as minorities rather than indigenous groups.265

Noting that he was constantly reminded by the Kenyans that 'all Africans are indigenous to
the country', the report of the UN Special Rapporteur remarked that: '[f]rom a human266

rights perspective, the question is not "who came first" but the shared experiences of
dispossession and marginalization. The term "indigenous" is not intended to create a special
class of citizens, but rather to address historical and present-day injustices and
inequalities'.267

Ranking among the top 10 largest groups in Kenya, the Maasai and Turkana are among the
dozens of mainly pastoralist or hunter-gatherer groups claiming indigenous rights protection.
General human rights law requires Kenya to guarantee the protection of individual and
collective rights of all citizens regardless of group affiliation. Invocation of minority and
indigenous rights protection implies some form of special protection of claimant indigenous
and minority groups.  This  is the very raison d Ytre of such instruments  as the UN Declaration
on the Rights of Indigenous Peoples with provisions on self-determination and correlated
rights. The difficult question is to define how special protection of claimant indigenous
groups should be translated into workable legal, political and socio-economic processes. In
other words, the unavoidable question in conceptualizing indigenous rights in a context such
as Kenya is: what should be the 'rights of the Maasai in relation to the Kikuyu'.268

The position of some Maasai activists is that there should be some federal structures building
on ethnicity.269 This would rhyme with indigenous rights ideals as strict regulation would

260 Makoloo, 'Kenya: Minorities', at 11. As it appears in the various tables reprinted in this publication, Chamus,
for instance, are also known as Njemps; Bajun are included in a wider category of Waswahili.
261 It is worth noting that of the three presidents to have led the country since independence, Kenyatta and
Kibaki come from the Kikuyu group while Moi is Kalenjin.
262 The affirmation in Makoloo. 'Kenya: Minorities', at 9, that Kenya has 'three big homogenous communities -
the Kamba, Kikuyu, Luo' is an oversimplification of a much more complex reality.
263 Makoloo, 'Kenya: Minorities', at 2.
264 UN Doc. A/HRC/4/32/Add.3, para. 5. For an elaboration thereon, see the discussion in sub-section 3.5.2.1 of
chapter 2 on contextual application of indigenousness in Africa.
265 UN Doc. A/HRC/4/32/Add.3, paras. 5 and 10;
266 Ibid., para.8.
267 Ibid., para. 9.
268 McIntosh et al., 'Defining Oneself, at 23.
269 This is the point put forward by Ole Kina in an interview in Nairobi on 23 July 2008. The latter is a political
human rights activist, an executive director of Masai Education Discovery, a director in the Kenyan Tourism
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ensure long-lasting control of territories by 'indigenous locals':70 They argue that 'violence
and the denial of economic, social and cultural rights form a vicious circle, whereby endemic
tensions and insecurity - particularly in northern Kenya - along with the violent outburst of
dissatisfaction can be attributed to poverty and lack of power'.271 Their proposed national
structure federating local ethnicities is seen as a way of avoiding tensions between
communities. Conversely, the officiatdom of Kenya's public policies insists on the fact that
nation-building imperatives should supersede ethno-politics. Officials insist that all272

Kenyans are indigenous to the country.273 They claim that fluctuations in official positions
over indigenous rights are rooted in a lack of informed knowledge on the real implications of
this concept.274 Efforts have therefore been made, it is argued, to coherently avoid usage of
the contemporary concept of indigenous peoples in official spheres.275 This might explain
why Kenva abstained in the vote over the UN Declaration on the Rights of Indigenous
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Peoples. Arguments stressing nation-building imperatives over identity politics insist that
the Maasai indigenous agenda is advanced by Maasai elite more for personal gains than, as
generally argued, dictated by imperatives of group survival.277

Like in the previously examined case of Rwanda, the middle ground between these two
visions of Kenya as a single nation is not an easy one to reach. Indigenous claims of
pastoralist groups are mainly rooted in their colonial history of dispossession and subsequent
marginalization in terms of socio-economic development. The fundamental issue raised by
the growing number of indigenous claims in Kenya lies in finding the right socio-political,
legal and institutional framework to address the legitimate grievances of individuals and their
communities. Particularly vulnerable groups have adopted indigenousness as one way of
safeguarding their identity. Some would argue that the adoption of this identity by Maasai
and other pastoralist groups in East Africa lacks any coherency beyond self-identification.
After all, Burundi, Rwanda and Uganda offer examples of societies whereby it would be
difficult for all traditionally pastoralist communities to claim indigenous status in the

Board, a former vice-president of the Kenyan National Constitutional Conference, a member of the Maa
Pastoralist Board.
270 Ibid.
27' World Organisation against Torture, International Commission of Jurists (ICJ - Kenya) and the Centre for
Minority  Rights Development (CEMIRIDE,  List of Issues  arising from the  Initial  Periodic  Report of Kenya to
the  Committee on  Economic,  Social  and Cultural  Rights  elovember  2001), at 7 .
272 It should be noted that in a polarized country like Kenya reference to official policies does not imply
consensus on all relevant matters. Some of the politicians in power are some of the main beneficiaries of
Frmotion of ethnicity as it appears in Hughes, 'Malice in Maasailand', at 212 et seq.

Interview with Maryann Njan-Kimani, a high-ranking official in the Kenyan Ministry of Justice and
Constitutional Affairs, at the ministry on 6 August 2008.
274 Ibid. The interviewee insisted that official reports to international (legal) bodies avoided henceforth using
*indigenous peoples' as a recognized legal category in the country. She insisted that there was no contradiction
between this position and the fact that the country hosted the UN Special Rapporteur on indigenous rights in
2006. The reason put forward was that Kenya 'cannot stand in the way of global or regional human rights
bodies'.
275 Ibid.
276 See UN Doc. GA/SHC/3878,28 November 2006.
277 Interview with Maryann Njan-Kamani on 6 august 2008. See also E. Miguel, 'Tribe or Nation? Nation
Building and Public Goods in Kenya versus Tanzania', (2004) 36 World  Politics 3, 327-362. In support of this
position is the argument that there have been Maasai or people of (half) Maasai descent in national politics since
the independence of Kenya. Some names include: Joseph Murumbi, Second Vice-president of Kenya, George
Saitoti (also one time Vice-President of Kenya), William Ole Ntimama; Judah Katoo Ole Metito, are among
many others who occupied, or still occupy, ministerial positions. On some elaborations thereon, see Hughes,
'Malice in Maasailand' , at 212 et seq. The fact that Maasai individuals can thrive in national politics minimizes,
to some accounts, claims of postcolonial political marginalization of the community as a whole.
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contemporary meaning of the concept on the ground of marginalization of their lifestyle. On
the contrary, throughout the postcolonial history of the troubled region, members of the
traditionally pastoralist Tutsis (Burundi and Rwanda) and Banyankole/Bahima (Uganda)
communities have occupied prominent positions in society, including the presidency in all the
three states. Grounding on the fact that substantial sections of these communities still278

practice traditional forms of pastoralism and can rightly claim some form of societal
marginalization, it would be interesting to see members of the said communities claiming the
indigenous status. After all, the Anglo-Maasai Agreement - which is central to Maasai
indigenous claims - was preceded by an Anglo-Ankole Agreement in 1901 under which
Banyankole lost sizeable lands.279 In the light of these intricate considerations, the future will
tell whether invocation of indigenous rights is the right path in solving issues of power
struggle and socio-economic development for such groups as the Maasai.

7.3. Conclusion

The advent of colonization in the second half of the nineteenth century had an adverse,
lasting impact in changing the status of the Maasai from the 'lords of East Africa' to a
disempowered community. Somehow left behind by the developing state, they clearly
suffered numerous forms of injustices, mainly land dispossession, by the colonial and
postcolonial state. Maasai activists have taken up the path of indigenization as one of the
multiple ways of addressing their predicament. Together with more than two dozen of other
pastoralist and hunter-gatherer communities, they have increasingly invoked the global
framework of indigenous rights to channel their grievances as indigenous peoples in Kenya.
Some suffered more historic injustices than others, but they all invoke state biases towards
their lifestyles and patterns of land dispossession as sources of their grievances. They have
very legitimate complaints that any responsible government should genuinely invest
resources and energy in solving. There will always be debates as to how to redress historic
wrongs and those rooted in slavery and colonization are the most acute examples of the
uneasiness to open a can of worms. The invocation of indigenousness by the Maasai and
other groups in multiethnic Kenya appears to be one of these complex issues that can hardly
be detached from the colonial history of the country. While the marginalization of certain
groups is real and concerted action to address this situation is imperative, the indigenous
status of particular groups (rather than all) fails to be persuasive enough as the appropriate
path to resolve the problems faced by relevant communities. At stake are issues of balancing
the rights of individuals, of communities and social harmony within one single state.

There appear to be two salient dimensions in indigenous claims by the Maasai and other
groups in Kenya. One is the issue of limited infrastructural development of areas where they
live. This explains why 'development' is a key dimension in many of their indigenous
organizations. The other has to do with struggle for political power at both local and national
levels. Many claimant indigenous groups complain about the pre-eminence of members of
larger groups (such as Kikuyu, Kalenjin, Luo) in public offices. They further highlight the
growing

' flood'of their areas by members of the larger groups. Maasai activists readily point
to the fact that a traditionally Maasai District such as Kajiado is increasingly passing to other

278 Until the beginning of the 199Os, Burundian presidents were Tutsis; Rwanda had a reverse situation whereby
post-independence presidents were Hutus until 2000; while in Uganda, Yoweri Museveni, a Munyankole, has
ruled the country for more than two decades.
279 See, for instance, K. James, .A History o f Ethnic Relations in Ankole, Uganda, during the Colonial Period,
1898-1962', http://www. leeds.ac.uk/history/studentli fe/e-journal/James.pdf (visited on 17 March 2009).
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communities (mainly the Kikuyu threat) with liberalization of settlement therein.280

Participation rights for all in national and local matters are fundamental human rights
requirement, mostly as developed within the framework of minority rights. In a way or
another, they somehow need to find expression in multiethnic African countries such as
Kenya,  if they are not yet part of national constitutionalism.

The most difficult question is how should this form of participation take place in the form of
a workable system of governance that protects individuals and groups while preserving the
state? Countries such as Belgium, South Africa or Switzerland offer some, even though not
always praiseworthy, arrangements for national participation of various communities and
protection of specific identities. lf one takes into account the fact that none of these281

countries mentioned has the same complexity as Kenya or Tanzania where the Maasai live, it
suffices to say that there are no obvious answers. For an African 'nation' still struggling to
earn that status and solve other developmental issues, protection of the rights for all is
fundamental, but some dare to ask whether institutionalization of tribalism or ethnicism is
desirable. Some anthropologists denounced the malicious nature of identity politics

282

underlying indigenous claims by the Maasai. The growing importance of discourses over283

group rights makes it difficult to prioritize nation-building imperatives over some forms of
recognition of elements of national diversity, be they linguistic, religious, cultural or ethnic.
But the relative success of the nation-building policies pursued by post-independence
Tanzania has been hailed for enabling the relatively harmonious coexistence of more than a
hundred of ethnicities in one single nation. Pursuit of a national identity coexisting with,

284

rather than substituting, ethnic identities, is seen as the key to the relative social harmony in
Tanzania.285 It is doubtful whether the radical undertones of indigenous discourse leave room
for coexistence and fair balancing between the nation and ethnicities. Solving developmental
challenges for groups left behind as well as enhancing fair participation rights of all non-
dominant groups should rank high in governmental priorities. Fears over institutionalization
of indigenous rights for some groups such as the Maasai are grounded on the fact that this
path leaves more long-lasting impact on the national society that it solves problems faced by
marginal groups in a civic manner. 286

280 See interviews with John Ole Matura, 17 July 2008; S. S. Ole Tumoi, 21 July 2008; and Ole Kina 23 July
2008.
28'

Summers, Peoples and /nternational Law, at  1  et seq., explores the various solutions adopted in multicultural
states.
282

Miguel, *Tribe or Nation?', at 361.
283 Few,  if any, of the various works by anthropologists invoked throughout the present chapter and touching on
the subject are sympathetic with the indigenous label endorsed by the Maasai.
284

Miguel, 'Tribe or Nation?', at 361.
285 Ibid. The author argues that: *if nation-building policies should not be promoted in every ethnically diverse
society, the Tanzanian case suggests that nation building can succeed in an African context without jeopardizing
indigenous cultures and languages'. It is noteworthy that -indigenous' is arguably used in the traditional, broad
sense and refers to all groups and not only those enrolled in the global indigenous movement.
286 Ibid., at 330. in reference to such solutions in the political arena as to institute power sharing along ethnic
lines. the author notes that 'at the same time that power sharing structures competition among ethnic groups in
the political arena, it institutionalizes divisions across groups rather than bridging them and may hinder the
development of new social identities - or multiethnic political coalitions - that cut across pre-existing divisions'
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PART IV: EMPOWERMENT OF MARGINALIZED
ETHNO-CULTURAL IDENTITIES

Exploration of indigenous identification and the indigenous legal framework as applicable to
Africa in part 1 to III highlighted the challenges attached to recognition of this identity in (at
least some) African countries. The preceding analyses argued that while problems faced by
most, if not all, claimant indigenous groups are real, clear conceptualization of their
indigenous rights faces problems of opposability to members of other groups. Normative and
institutional development in the field of indigenous rights - whether global or regional - were
deemed to be not sufficiently developed to answer the various questions raised by indigenous
identification in Africa. It was argued that invocation of indigenousness by Twas in a context
of loaded ethnic history such as Rwanda or by the Maasai in an ethnically fractured society
like Kenya, raises legitimate issues of conceptualization and delineation of boundaries of
ethno-politics.

The following discursive chapter attempts to bring some perspective in an analysis of
substantive claims and questions raised by indigenous identification in Africa. The primary
aim is to bring to the fore some general issues arising from identification by, and of, (former)
hunter-gatherers, transhumant pastoralists and other communities as the indigenous peoples
in countries where they live. Despite this general examination, the chapter insists on the need
to tackle each situation in which indigenous claims arise in its singularity. Relevant issues are
examined, taking into consideration competing claims and interests by members of wider
societies and polities where claimant groups live. Staying in line with preceding chapters, the
chapter uses the evolving concept of human security to examine the needed empowerment of
admittedly marginalized, dispossessed and discriminated groups. It is in that sense that
historical arguments for protection of collectives and their territories are used to reflect on
indigenousness as a relevant concept and framework for contemporary but also future
protection of claimant groups. It is suggested that empowerment measures might - and
arguably should - prioritise those most in need while remaining conscious of the need to
ensure human security for all individuals and communities living in a given polity.
Arguments on sustainability of hunting-gathering or, transhumant pastoralism, are weighed
against development imperatives of African states and competition for the scarce resources
by the ever-growing African populations. The rationale behind the choice for human security
precepts in this discussion over indigenous claims, lies in the felt need for a holistic approach
to challenges faced not only by claimant indigenous groups but also by all other (members
00 communities in countries where they live.

Based on preceding analysis, the last chapter concludes by cautioning against simplistic
adoption of indigenous discourses in Africa. Without rejecting a concept still much in
evolution, it argues for more adapted solutions to problems faced by claimant indigenous
groups. Invoking the Basarwa but also other cases, it proposes deeper insight into the real
sources or marginality and aspirations of claimant communities, beyond the tendency to fit in
pre-established fora and blindly borrow discourses elaborated elsewhere. It insists on the
compelling need for various actors (mainly governments) to accommodate reasonable
demands of claimant communities, without jeopardising imperatives of safeguarding social
harmony in African countries still in nation-building process.
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8. INDIGENOUSNESS, HUMAN SECURITY AND
EMPOWERMENT OF MARGINALIZED
IDENTITIES IN AFRICA

8.1. Introduction
The legal and institutional framework for protection of individuals and groups in Africa - as
elsewhere - has undergone numerous changes in both principle and practice. The said-
changes were products of a dynamic history, a readjustment of philosophical precepts or,
geopolitical dictates. Some of the said changes might have been local in nature, but most
were dictated by global realities and discourses. Since the adoption, by the United Nations, of
the Universal Declaration of Human Rights, this body of law has somehow served as the
dominant legal kamework and discourse advocating for the protection of individuals and
groups against all forms of threats, mainly from the state. However, dominance of the
language of human rights law as the guarantor of human life and liberty tends to overshadow
the fact that this legal framework is only a few decades old. Before and since the
institutionalization of the human rights legal framework, other concepts were and are still
used as grounds or justifications for protection of individuals and collectives.

Prior to the codification of human rights law, the protectorate and the mandate systems were
among other notions resorted to as formal and 'humanistic' justifications for an exercise of
jurisdiction by imperial powers over individuals, communities and/or territories  in A frica.'
Years after the codification of human rights law, those who call for broader and more holistic
approaches to securing the well-being of individuals and their communities have increasingly
highlighted limitations to the (human) rights language.2 Gasper summarizes scholarly debates
over the usefulness and limitations of four 'international human discourses' namely human
rights, human needs, human development and human security: Of these concepts, human
security is, arguably, the late-found terminology as it 'synthesizes concerns from basic needs.
human development, and human rights'.4 From the time ofthe formulation ofthe protectorate
system to contemporary theorizations over broadly construed human security, substantial
positive changes have taken place concerning the protection of human beings from all sorts of
threats and in pursuit of their well-being. The constant quest for improved forms of protection
has always generated discourses, norms and institutions that have generally been questioned
over their (contextual) suitability or relevance in ensuring effective protection of human

1 Literature abounds on the 'humanistic' or 'philanthropic' justifications for the colonial enter'prise and presence
in Africa in the  19'  and early 2 th centuries; and the usage o f notions such as protectorate, trusteeship, mandate,
as legal and/or moral justifications for imperial rule by European powers over African territories and peoples.
For some relevant literature, see A. Davis, 'British East Africa Protectorate', (1912) 44 BuUetin qf the American
Geographical Society 1, 1-10; Anonymous, 'The Colony and Protectorate of Kenya',(1920) 56 Geographical
Journal 5, 403-411; S. Touval, 'Treaties, Borders, and the Partition of Africa', (1966) 7 Journal of African

History 2, 279-293; W. M. Reisman, 'Reflections on State Responsibility for Violations of Explicit Protectorate,
Mandate, and Trusteeship Obligations', (1989) 10 Mich. J. /nt'/ L., 231-240; I. Griffiths, 'The Scramble for
Africa: Inherited Political Boundaries', (1986) 132 Geographical  Journal 2, 204-216. See also, for instance,
Art. VI of the General Act of the Berlin Conference.
D. Gasper, Human Rights, Human Needs, Human Development, Human Security:  Relationships between Four

International  'Human Discourses' (Institute of Social Studies, Working Paper No. 445, July 2007), gives a
critical overview of the various ideas on the limitations of the (human) rights language from various
fhilosophical and disciplinary grounds.
Ibid.

4 Ibid., at 21.
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beings. Keeping that in mind, preceding chapters raised questions as to whether the
indigenous rights framework, in its application to multiethnic African countries, represents an
appropriate tool for protection of claimant groups while safeguarding social harmony within
the larger societies in which they live. The present analysis seeks to integrate the indigenous
rights discourse in wider debates and analytical frameworks. The primary idea is that an
attempt at linking past and present discourses on the need to protect some, or all, African
ethno-cultural groups, might inform future choices and orientations in accommodating the
continent's diverse identities. The introduction of the various 'humanistic' notions in the
present debate  is not intended to essentialize or promote any of them. The primary goal  is to
see what discourses or frameworks better capture the legitimate aspects of indigenous claims
in Africa, without ignoring the complexity ofcontexts in which they are formulated.

8.2.   Protection of Marginalized Groups: The Importance of
History, Concepts, Politics and Laws

8.2.1. From the Protectorate System to Human Rights and Human
Security

8.2.1.1.    Protection and Preservation of the Natives under Colonialism

Recorded history of African statehood shows that various concepts  were used as justifications
for protection of individuals, groups and territorial entities. Since modern conceptualizations
of states in Africa are tied to the colonial encounter, the latter should also be the starting point
of an examination of notions of protection of individuals, groups and/or their territories. The
meanings, the forms, the subjects of - as well as the formal justifications for - protection have
changed since the colonial encounter  in the second  hal f of the nineteenth century. One factor
to be borne in mind by any inquiry into humanistic forms of protection is that pre-colonial
realities   of the African continent - peoples/tribes, territories and institutions    -    were
significantly misinterpreted and/or altered by colonizing powers: In light of reflections of
this legacy in present day socio-political African realities, there is a danger that contemporary
conceptualizations of frameworks for protection of persons and their possessions -
indigenousness being one of them - might repeat the same missteps of the past. In efforts to
protect vulnerable or threatened communities, there is a danger that cultural essentialism and
authenticity underpinning the language of indigenousness in Africa might match yesterday's
inventions of tribes, chiefs and traditional institutions.6

Penetration of the African interior by the colonial enterprise was justified under such noble
grounds as ending intertribal warfare, slave trade, and development of new techniques of
government meant to adapt 'existing native systems to humane and civilized standards'.'
Anghie argues that even if'one of the primary driving forces of nineteenth- century colonial
expansion was trade',8 'direct involvement of European states in the whole process of
governing resulted in a shift in the ideology justifying Empire from the vulgar language of

5 See E. Colson, 'African Society at the Time of the Scramble' in L. H. Gann and P. Duignan (eds.),
Colonialism in .*rica, 1870 -/960, Vol.  1 (Cambridge University Press, 1969 ), at 27 et seq.
6 Ibid., for an elaboration on colonial misinterpretations of African realities.
7 H. D. Hall, Mandates. Dependencies and Trusteeship (Carnegie Endowment for International Peace/Lancaster
Press, 1948), at 95-96.
s Anghie, 'Finding the Peripheries', at 36.
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profit to that of order, proper governance, and humanitarianism'.' The legitimacy of the
civilizing mission of European powers seemed to derive from a vision of pre-colonial, or
rather 'primitive Africa',1  as 'no utopia of happy peaceful and stable native societies'."  It
was rather described as:

'a continent scourged by war, slavery, and disease - without political frontiers in "virtually a single
level of primitive savagery"     .  it was  a land in endless flux, where "tribes suddenly rose to greatness,
by conquest, or by absorption of neighbouring tribes, and, after a generation or two, sank almost as

,., 12
rapidly, into former insignificance or totally disappeared forever   .

The process and reality of colonization were, however, not as rosy as the noble, justificatory
principles suggested. Colonial occupation of territories by European imperial powers was
formally sealed through conquest, treaty-making, or tricky protectorate 'agreements'.

13

Whereas characterization of a territory as a colony, in reality, placed it and its people under
more or less full sovereignty of the occupying power, the notions of protectorates, mandates,
and trusteeships implied some responsibility, if not accountability, of the administering
power towards the 'native' inhabitants  of the administered territories. 14 For those African
territories administered as British, French Portuguese or German protectorates,1 5     the

underlying principle was that they were only offered protection but remained sovereign
entities, at least in purely internal matters. 16 Naturally, the paradoxical aspect of this system
of protection in the African context was that 'granting sovereignty to the natives was
precisely the means by which protecting states extended their authority and control over the
natives'.17 Anghie rightly remarks that '[a]lthough used to regulate relations within Europe
itself, the protectorate was a device modified by European states and used in unique ways in
furthering their colonial empires. The protectorate was ostensibly a means of protecting
vulnerable states from "great power politics" by entrusting those same great powers to look
after the interests of these vulnerable states'.18

The  signing of the General Act of the Berlin Conference  in 1885 formalized the partition of
Africa between imperial powers. Contracting parties undertook to 'watch over the19

preservation of the native tribes, and to care for the improvement of the conditions of their
moral and material well-being, and to help in suppressing slavery .....20 Undoubtedly, the

9 Ibid., at 37.
10 H. D. Hall, Mandates, Dependencies and Trusteeship, at  100.
i i  Ibid.
12 Ibid., at 100-101.
13 Anghie, 'Finding the Peripheries', at 35 et seq. For further elaborations thereon, see Brownlie, African
Boundanes, at 3 et seq, L. H. Gann and P. Duignan (eds.), Coloniahsm in Afdca, 1870-1960, Vol. 1-2
(Cambridge University Press, 1969 and 1970).
t4 For some relevant discussion of these systems, see H. D. Hall, 'The Trusteeship System', ( 1947) 24 Brit.  Y.B.
Int7 L., 33-71; W. M. Reisman, 'Reflections on State Responsibility; 231-240; J. Purdy and K. Fielding,
'Sovereigns, Trustees, Guardians: Private-Law Concepts and the Limits of Legitimate State Power'. (2007) 70
Law & Contemp. Probs., 165-212.
15 See Gann and Duignan (eds.),  Colonialism in AMca (Vol.  1), for details on the status of various territories at
the time of occupation.
16 See Anghie, 'Finding the Peripheries', at 54 et seq.; Gathii, 'Imperialism', at 1013 et seq
17 Anghie, 'Finding the Peripheries', at 71.
18 Ibid., at 54.
1' See the text of the General Act of the Berlin Conference.
20 Art.  VI of the General Act of the Berlin Conference.  A. B. Keith, 'The Revision o f the Berlin Act', (1918)
XV/l Journal ofthe *rican Society LXFUI, 249-261, at 250, describes the General  Act of the Berlin Conference
as being primarily aimed at 'the extension of the benefits of civilisation to the natives, the promotion of trade
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primary aim of the Berlin Conference was to 'establish a firm and clear framework for the
management of the colonial scramble'.21 Nonetheless, participants pledged support to
institutions and undertakings aimed  at ' instructing the natives and bringing  home  to  them  the
blessings of civilization'.22 In that respect, it has been suggested that the 'Berlin Conference
produced a direct precedent for the mandate system in the form of the powers formally
entrusted in King Leopold of Belgium to administer the Congo Basin'.23

Decades later, the Covenant of the League of Nations formally introduced the mandate
24system. In Africa, it mainly concerned territories formerly under German control.  To use

the language of the Versailles Treaty,25 the application of the mandate system in Africa
concerned those 'colonies and territories' which had 'ceased to be under the sovereignty of
the States which formerly governed them' and whose peoples were 'not yet able to stand by
themselves under the strenuous conditions of the modern world'.26 Hall rightly remarks that
historically, 'mandates in tropical Africa were a secondary phenomenon, the result of the
application in Africa of ideas and expedients tried out first in the Mediterranean, the Balkans,
and the Near East'.27 For the majority of other African colonies and territories not falling
under this categorization, the principle of the 'sacred trust'28 - as enunciated in the General
Act of the Berlin Conference and somehow echoed  in the Covenant of the League ofNations
- was further elaborated upon in the 1919 Convention revising the General Act of Berlin of
26  February   1885  and the General  Act and Declaration of Brussels  of 2  July  1890.2'  The

and  navigation on the basis of perfect equality  for all nations,  and the preservation of the territories affected by
the ravages of war'.
21 Anghie, 'Finding the Peripheries', at 38. See also J. Koponen, 'The Partition of Africa: A Scramble for a
Mirage?'(1993) 2 Nordic Journal ofAB'ican Studies 1, 117-135.
22

Art. VI of the General Act of the Berlin Conference.
23 Hall, Mandates, Dependencies and Trusteeship,  at 104. Empahis added.
24  See  Art.  22  of the Covenant  of the League of Nations (Versailles Treaty,  28  June  1919),  LNTS,  Vol.   1,
Geneva  1920. The African territories that became -B' Mandates under the Covenant of the League of Nations
are: Kamerun (Britain and France); Ruanda-Urundi (Belgium); Tanganyika (Britain); Togoland (France and
Britain). South-West Africa (South Africa) was administered as a *C' Mandate. See also W. A. Crabtree,
*German Colonies in Africa; ( 1914) 14 Journal Ofthe Royal Altican Society 53,  1-14.
25 As the Covenant ofthe League ofNations is also known.
26 Art. 22(1) of the Covenant ofthe League of Nations.
27 Hall, 'The Trusteeship System', at 37.
28 Ibid. See also Hall, Afandates, Dependencies and Trusteeships, at 33.
29 Convention Revising the General Act of Berlin, 26 February  1885, and the General Act and Declaration of
Brussels,  2  July  1890 (St. Germain-en-Laye, 10 September 1919), reprinted  in   15  American  Journal  of
International   Law 4, Supplement: Official Documents (1921), 314-321. See also Keith, 'The Revision of the
Berlin Act', 249-261, for a commentary on the rationale behind the revision. Art.  1 1  of the Convention Revising
the General Act of Berlin reads:

1.  The Signatory Powers exercising sovereign rights or authority in African territories will continue to
watch over the preservation of the native populations and to supervise the improvement of the
conditions of their moral and material well-being. They will, in particular, endeavour to secure the
complete suppression of slavery in all its forms and of the slave trade by land and sea;

2.      They will protect and favour, without distinction of nationality or of religion, the religious, scientific or
charitable institutions and undertakings created and organized by the nationals of the other Signatory
Powers and of States Members of the League of Nations which may adhere to the present Convention,
which aim at leading the natives in the path of progress and civilization. Scientific missions, their
property and their collections, shall likewise be the objects of special solicitude.

3.    Freedom of conscience and the free exercise of all forms of religion are expressly guaranteed to all
nationals of the Signatory Powers and to those under the jurisdiction of States Members of the League
of Nations which may become parties to the present Convention. Similarly, missionaries shall have the
right to enter into, and to travel and reside in, African territory with a view to prosecuting their calling.
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trusteeship system adopted under the UN Charter to replace the League of Nations' mandate
represented an improved legal framework since it unambiguously provided for entitlements
of the native inhabitants of the trust territories. 30 In spite of the expressed need to 'promote
the political, economic, social, and educational advancement of the inhabitants of the trust
territories',31 provisions of the UN Charter limited the discretion previously enjoyed by
mandatory powers in deciding on  the  fate of the natives in administered territories. 32

Needless to mention that there were considerable discrepancies between the principles laid
down in the early legal documents and the lived realities of'native' peoples in the colonies.33

The disconnection of principles from reality was evident from the time of the signing of the
deceitful and formalistic agreements with local 'chiefs', to subsequent forms of mistreatment
of natives by colonial administrations and settler communities.34 Clearly, protection and
interests of the natives were neither the main goal of the colonial enterprise, nor the primary
motivation for the signing of the above-mentioned agreements. Thus, as far as the protection
and improvement of the conditions of the natives were concerned, it made little difference
whether their territories were administered as colonies, protectorates, or mandates. No real
system of accountability for (mis)treatment of natives existed until the world order that
followed the adoption the Charter  of the United Nations.  In the 1950s  and  later on, various
nationalist movements throughout Africa invoked relevant provisions of the UN Charter in
their fight for political independence.35 Once political independence was achieved - in most
cases through concerted action by members of various groups in specific colonial entities -
the intricate question of managing various identities within inherited polities reverted to post-
colonial leadership. Hence, the singularity of pre-colonial, colonial and postcolonial
dynamics explains the present status of particular groups, and the harmonious coexistence
between groups in some places more than in others.

8.2.1.2. The Human Rights Revolution and Practical Limitations

The    decolonization    of   most    o f the African continent    in the 19605 - boosted    by    the
reaffirmation of the legal principle of self-determination - in an era of human rights
revolution signalled a major step towards more enhanced mechanisms of protection.  From  the
adoption of the Universal Declaration of Human Rights to the various human rights treaties
and their institutional mechanisms of supervision, the promise of better protection for
individuals and collectives received new meanings.36 Governments became accountable
before national, regional and international institutions for their treatment of mainly
individuals under their jurisdiction. Since the beginning of the second half of the twentieth
century, the language of human rights has extensively been resorted to by activists,

30 See chs. XII and XIII of the UN Charter.
3 1 Art. 76(b) ofthe UN Charter. Emphasis added.
32 The chapters referred to international peace and security, human rights and respect for 'freely expressed
wishes o f the peoples concerned',  (Art.  76(b)).
33 These are explored in, among many others, Anghie, 'Finding the Peripheries', at I et seq.; Gathii,
'Imperialism', at 1013 et seq.
34 Ibid. The most poignant example of colonial mistreatment of, and atrocities against, 'natives' is, ironically,
(Belgian) Congo, the main subject-matter of the Berlin Conference, as documented in Hochschild, King
Leopold's Ghost.
35

See, for instance, D. A. Kay, 'The Politics of Decolonization: The New Nations and the United Nations
Political Process', (1967) 2/ /nternational Organization 4, 786-811, on the relevance of the UN Charter in the
decolonization process.
36

See, among many others, Alfredson and Eide (eds.), 7 e Universal Declaration, and Alston and Steiner.
Internationa/ Human Rights,  for an account of the revolutionary role of Human rights  law in seeking protection
of individuals (and incidentally collective) since the adoption of the UDHR.
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practitioners and decision-makers, to denounce or adjudicate violations throughout the
continent and elsewhere.

As discussed more extensively in previous chapters,37 numerous national, regional and
global human rights institutions built on existing and relevant norms to advocate for better
protection of individuals and the collective features of their identity. In that respect, human
rights norms, ideals, institutions and activism have achieved a lot, including on the African
continent. But in spite of undeniable achievements, abject poverty and the numerous (armed)
conflicts still haunting many corners  of the continent have rendered the realisation of human
rights nothing more than a distant aspiration. Positivistic and ideological subdivision of
human rights into three generations and the predominant focus on civil and political rights
over economic, social and cultural or collective rights displayed, in the eyes of some
theorists, the limitations of this legal framework to provide concrete answers to existential
threats faced by (some) human beings and their

communities.18 Reflectin  on
the 'massive

recrudescence, especially since  1989, of nationalism and ethnic conflict',3 Crawford argues
that the 'post-war accommodation, based on the premise ofuniversal rights, has been seen as
inadequate, a rediscovery that should have come as no surprise'.40 Limitations of the human
rights legal framework are evident in the dynamic pushes for new rights, institutions, legal
standing, but also through outright criticisms of the language of rights. It is argued that the
(historical) linkages between the emergence of positive human rights law and neoliberal
ideals which attribute ' universal legitimacy to conceptions of freedom based on private
power',41 embody the limitations of human rights law and theory as far as amelioration of
living conditions of the global destitute is concerned.42 Even though, human rights discourses
are increasingly disconnected from ideologies o f the Cold War era,43 human entitlements to a
set of rights codified in numerous legal instruments have remained a dream  yet to be realized
for the multitude of purported beneficiaries.

In his Development as Freedom, Sen suspects that there is 'something a little siTI'le-minded
about the entire conceptual structure that underlies the oratory on human rights'.      It  is  a  fact
that legal theorists, philosophers and other social scientists still disagree on what should be
included or excluded from the listing of human rights, what is the source of those rights, who
is the bearer ofthe obligation and who is or should be the guarantor. These and other reasons
are the source of what some analysts perceive to be further normative and institutional
limitations of the human rights legal framework.45 It is very likely that differences will persist
as to whether the shortcomings of the human rights regime and discourse are attributable to

37 See mainly chapters 4 and 5 on the international and regional legal position of claimant African indigenous

 eoples.
As, for instance, in Mutua, 'The Ideology of Human Rights', 589-657; Gasper, 'Human Rights, Human

Needs'; 9-19; P. Jones, 'Human Rights, Group Rights', 80-107; C. L. Holder and J. J. Corntassel, 'Indigenous
Peoples and Multicultural Citizenship: Bridging Collective and Individual Rights', (2002) 24 Human Rights

 uarterty, 126-151.
Crawford, 'The Right to Self-Determination', at 22.

40 ibid., 23.
41  C. Thomas,  Global  Governance.  Development  and  Human  Security:  The  Challenge  of Poverty and  Inequality
(Pluto Press and Arawak Publications, 2000), at  13.
42

Ibid., at 3 et seq.; see also M. Mutua, 'Standard Setting in Human Rights: Critique and Prognosis', (2007) 29
Human Rights Quarterly, 541-630.
43 AS in B. I. Hamm. 'A Human Rights Approach to Development'. (2001) 23 Human Rights Quarterly, 1005-
1031.

44 A. Sen. Deve/opment as Freedom (Anchor Books,  1999),  at 227.
45  See, for instance,  A. Sen, 'Elements of a Theory of Human Rights:  (2004) 32 Phi/osophy and Public A#airs
4,315-356; Mutua, 'Standard Setting', 547-630.
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the framework itself or to the lack of implementation of existing norms. Particularly
important for the present debate is the fact that the search for coherency in the legal theory
over the meaning of- and nature of obligations in  - some economic, social and cultural rights
or collective rights (including the right to development) is still work in progress.46 Arguably,
ideological polarization of human rights as theorised, institutionalized or practiced contrasts
with the foundational premises underlying human security thinking.

8.2.1.3. Human Development, Human Security and Holism

The noble ideals contained in proclaimed and codified human rights norms might be
perceived as nothing more than beautiful sermons as long as they are not translated into
tangible results in terms of betterment of the lives of the poor majority of humanity. Hence,
parallel to the dynamic legal process in the field of human rights, efforts aimed at alleviating
poverty and addressing all forms of threats to the lives of individuals and sustainable survival
of communities have engendered other discourses since the last decades of the twentieth
century. Human development and human security have increasingly been used - not as
substitutes but - as complementary yardsticks for measurements of individual and societal
well-being.4' The attractiveness of these two concepts lies in the fact that they emerged out of
'dissatisfaction  with the prevailing notions of development and security in  the  1960s,  1970s
and 1980s'.48 Even though they are more rooted in development economics than legal
debates, contemporary theorisations over these two concepts and their endorsement by global
institutions have tremendously benefitted from the increasing convergence of human rights
and development agendas  in the post Cold War era.49 Areas of convergence  are to be found in
the emerging shift from strict consideration of humans in terms of resources, capital
generation, (potential) markets for purposes of wealth maximization - concepts dear to
economists - to more humane values such as satisfaction of human (basic) needs and
fulfilment of human dignity.

50

The United Nations, through its subsidiary body, the United Nations Development
Programme (UNDP), are credited to be the initiator of contemporary theories over human
development and human security:' It should be noted that these two concepts were framed
within the institutional framework of the United Nations contemporaneously to the solemn
affirmation of the indivisibility, interconnectedness and interdependence of all human
rights.52 In spite of institutional parallelism, a connection can be made between the
emergence of human security and the affirmation of the indivisibility of human rights.
Advocates of human development and, mostly, human security stress the need to overcome

46 Ibid.
47 See G. King and C. J. L. Murray, 'Rethinking Human Security', (2001 -2002) 116 Political Science Quarterly
4,585- 610; Henk, 'Human Security', 91-106.
48 K. Bajpai, 'The Idea of Human Security', (2003) 40 International  Studies 3, 196-228, at 196.
49  Ibid.,  195  et seq. See also P. Alston, *Ships Passing in the Night: The Current State of the Human Rights and
Development Debate Seen Through the Lens of the Millennium Development Goals',  (2005) 27 Human Rights
Quarterly, 755-829; Mutua, 'Standard Setting', 547-630, for analyses of the increasing convergence but also
limitations in human rights legal theory.
SO UNDP, Human Development Report 1994, at 13-21.
51 See, among many others, R. Paris, 'Human Security: Paradigm Shift or Hot Air', (2001) 26 /nternational
Security 2, 87-102, at 89;
52 Vienna Declaration, UN Doc. A/CONF. 157/24 (Part I) at 20 (1993), para. 5
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'the compartmentalization of security, humanitarian, human rights, and development
strategies by focusing on the protection and empowerment of people'.53

The evolution of the human development and human security thinking might be traced back
to early years but most commentators agree that it crystallised after the Cold War era 54

Popularized through UNDP's Human Development Reports since 1990, the real meaning,
Scope and implications of both human development and human security are still subject to
extensive literary debates.  But in spite  of the unsettled nature of these debates, drafters  of the
UNDP's Human Development Report 1994 provide some indications as to what should be the
essence of development and security  for all humans. Proponents' creed is summed up in the
affirmation that 'human beings are born with certain potential capabilities. The purpose of
development is to create an environment in which all people can expand their capabilities,
and opportunities can be enlarged for both present and future generations. The real
foundation of human development is universalism in acknowledging the life claims of
everyone'.55

Formulated prior to popularization of human security,56 the notion of human development
represented - some have argued - a departure from the predominant neoliberal conception of
economic development.57 The narrow but orthodox ideas of development construed the
process as a departure from a 'traditional subsistence economy to a modern industrial
economy, achieved by an elite-driven or top-down approach reliant on the application of
modem science and technology, and "expert knowledge" held outside the society to which it
is to be applied'.58 This type of development is mainly measured in terms of economic
growth, GDP per capita and industrialization, without worrying much about possibly
resulting inequalities and the need for some  form of redistribution of wealth.59 Grounding on
the realisation that the 'end of development must be human well-being',60 the notion was
redefined as implying the possibility for people 'to lead a long and healthy life. to ac uire
knowledge   and   to have access to resources needed   for a decent standard of living'.   '   In
achieving these goals, a human-centred development was tied to other valuable choices that
'range from political, economic and social freedom to opportunities for being creative and
productive, and enjoying personal self-respect and guaranteed human rights'.62

Elaborations on human development generated the human security discourse. Human
Development reports construed human development and human security as two

"   S.   Ogata   and   J.   Cels,   'Human   Security    -   Protecting   and   Empowering   the   People',   (2003) 9 G/obal

Governance, 273-282, at 276.
54 Bajpai, 'The Idea of Human Security'. at 196 et seq.
55 UNDP, Human Development Report 1994, at 13. Some would argue that this creed is somehow a rephrasing
of Art.  1  of the UDHR proclaiming: 'All human beings are born free and equal in dignity and rights. They are
endowed with reason and conscience and should act towards one another in a spirit of brotherhood'.
56 UNDP's Human Development Reports started in 1990 and the concept of Human Security was formally
introduced  in  the 1994 report.
57 Thomas, G/oba/ Governance, at 34 et seq.
5, ibid., at 34.
59 Ibid., at 38 et seq. The downside ofthis conception of development was the realization that many 'fast-
growing developing countries are discovering that their high GNP growth rates have failed to reduce the socio-
economic deprivation of substantial sections of their population', (UNDP. Concept and Measurement  of Human
Development, Human Development Report 1990), http://hdr.undp.org/en/reports/global/hdr1990/chapters/
 isited on 10 August 2009), at 10.

UNDP. Human  Development  Report  1990,  at  \0.
61 Ibid.
62

Ibid.
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complementary concepts. The former refers to 'a process of widening the range of people's
choices', 3 while the latter means that 'people can exercise these choices safely and freely-
and that they can be relatively confident that the opportunities they have today are not totally
lost tomorrow'.64 Being the relatively more recent concept, human security is said to
somehow cover, among others, discourses over human development.65 In the words of the
2003 report by the independent commission on human security, the con;3)t

'complements
state security, enhances human rights and strengthens human development .

Human security was presented by its early conceptualizers as the thinking of the future, a
simple idea 'likely to revolutionize society in the 21st century'.67 Economic security, food
security, health security, environmental security, personal security, community security and
political security are presented as the essential, but not only, ingredients of this holistic
consideration of human security.68 Proponents of the concept present it as one that represents
a fundamental shift from the traditional, militaristic and state-centric view of security. They
stress the need to acknowledge other sources of human insecurity such as poverty,
deprivation, economic inequality, unavailability of life opportunities or, of conditions for the
enjoyment of all fundamental freedoms.69 Conceptions of security are broadened to cover
'freedom from fear' and 'freedom from want'.70 In the growing literature on the subject,
some analysts still focus on physical security in the sense of putting an end to war and other

71forms of violence. Under narrow understandings of human security, existing boundaries
between various societal groupings - and primarily the states - are withheld as human

securit  is much
more reduced to something that the North should (help to) create in the

South. Conversely, others put much emphasis on socio-economic empowerment
(satisfaction of human needs) of individuals and communities but also on the fulfilment of
human dignity.73 The most optimistic advocates of human security contemplate a clear
departure from boundaries of the past. They view human security as a concept that

' focuses
the attention of institutions on human individuals and their communities worldwide';74 rather
than pursuing the 'objective of protecting state territories that dominated security policies in
the nineteenth and twentieth century'.75

Translated in the human rights language, the fulfilment of human security is perceived as
only possible if all human rights - civil, political, economic, social, cultural, individual and

63 UNDP,  Human  Development  Report  1994, at 23.
64 Ibid.
65 See Gasper, 'Human Rights, Human Needs', at 6.
66 CHS. Human Security Now, at 2.
67

Ibid.. at 22.
68

UNDP,  Human  Development  Report   1994, at 24 -33.
69

See  Bajpai,   'The  Idea of Human Security',  at   196  et seq.; Ogata  and Cels, 'Human Security: 273-282;
Thomas, G/obal Governance, at 3 et seq.; King and Murray, 'Rethinking Human Security', 585-610.
70

King and Murray, 'Rethinking Human Security', at 585.
7I This  seems  to  be the general focus  of M.  den  Boer  and  J. de Wilde (eds.),  7lie  Viability of Human Security
(Amsterdam University Press, 2008), HSC, Human Security Report 2003; P. Hayden, 'Constraining War:
Human Security and the Human Right to Peace', (2004) 6 Human Rights Review 1, 35-55.
72 J. de Wilde, 'Speaking or Doing Human Security' in Den Boer and De Wilde (eds.), 77:e Fiabilifv of Human
Security, at 226. The author, however, rejects this idea though and argues that human security is an equally
relevant concept in the North.
73 For instance Gasper, 'Human Rights, Human Needs', at  19 et seq.; and Thomas, Global Governance.
74 S. Alkire, A Conceptual Frameworkfor Human Securio' (Centre for Research on Inequality, Human Security
and ethncicity, Working Paper 2), http://www.crise.ox.ac.uk/pubs/workingpaper2.pdf (visited on 5 May 2009),
at 3.
75

Ibid.
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collective - are fully acknowledged and implemented. The same attention devoted to civil and
political rights since the inception of the human rights legal framework should equally be
dedicated  to the realisation of economic, social and cultural rights, including the still disputed
right to development.76 In economic terms, this very broad and holistic conceptualization of
security criticises as well as calls for the mitigation of neoliberal notions of development
paying little attention to social issues in advocating for open markets and retreat of the state
in economic matters.77 Some very optimistic predictions see in human security a political
strategy or agenda 'on the way to changing institutions and the practice of global
governance'.78

Critics of, and sceptics on, the idea of human security like to highlight its practical
limitations. Seen in line with such other terminologies as sustainability, good governance,
rights-based approaches to development, human security is interpreted as an additional
neologism, a good-sounding concept increasingly hyped by a loose coalition of advocates
regardless of perceived flaws, making it of limited use for academic research and policy-
making.79 It is argued that the concept does not add much, if anything, to pre-existing theories
in law (human rights), political science or philosophy, security or development studies.80 The
major criticisms highlight the lack of definition and the vagueness or broadness of
conceptualizations over human security. Also criticised are the inclusiveness and holism of
the human security movement consisting on 'treating all interests and objectives within the
movement as equally valid'.81 The all-encompassing character of human security theory is
interpreted as a bar to its translation into realistic policies or institutional machineries on the
ground:2 One author has suggested that the concept can, at most, act as a 'label for a broad
category of research in the field of security studies that is primarily concerned with
nonmilitary threats to the safety of societies, groups, and individuals'.83 Optimistic or
pessimistic ideas about the usefulness of human security in international relations call for
parallels with 'idealism versus realism, traditionalism versus science, and positivism versus
post-positivistic approaches'.84

Undoubtedly. the African continent would be one of, if not the, paramount beneficiary of a
real paradigm shift resulting in the translation of human security ideals into practically useful
principles informing national and international policies. Concretization of human security
ideals would mean that there would be a more active global involvement in putting an end to
all sources of insecurity for several individuals and communities on the continent. In this
context, the broadness  o f the concept of human security is perhaps its appeal. Linking issues  -
such as poverty, development, conflict, democracy, human rights - generally treated under
separate frameworks by both academia and policy-makers, might eventually lead to long-
lasting, positive results. Thus, regardless  of the disputes surrounding the concept's perceived
practical limitations - in terms of criteria of measurability and, more generally,

76
Mutua, 'Standard Setting', 547-630, makes a strong case in that sense, without necessarily using the concept

of human development.  See also Alston, 'Ships Passing in the Night', 755-829.
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Thomas, G/obal Governance, at 34 et seq.
78 G. Oberleitner, 'Human Security', 185-203.
79 M. den Boer and J. de Wilde, 'Top-Down and Bottom-Up Approaches to Human Security',  in  Den Boer and
De Wilde (eds.), The Viability OfHuman Security, at 10; Paris, 'Human Security', 87-102.
80 See, for instance, M. Nuruzzaman, 'Paradigms in Conflict: The Contested Claims of Human Security, Critical
Theory  and Feminism', (2006)  41  Journal  of the  Nordic  International  Studies  Association  3,285-303.
" Paris, *Human Security', at 92.
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operationalization - it is necessary to explore what resonance it might have for, among others,
claimant indigenous communities in Africa.

8.3. Correlations between Indigenousness, Sustainability and
Human Security in Africa

8.3.1. Indigenousness as a Response to Marginality and Dispossession in
Africa

Preceding chapters highlighted the fact that, individually or collectively, claimant indigenous
groups - mostly hunter-gatherers of former hunter-gatherers - face real problems of
economic, social, cultural and political marginality. The progressive retreat of horizons of
'frontier' territories as a result of the protracted processes of state-formation have had and
continue to have many detrimental consequences for those communities which continued to
more or less enjoy their traditional way of life in spite of the advent of the colonial and

postcolonial state. Marginalized and discriminated against, central, eastern and southern
Africa hunter-gatherer communities are sailing alongside once powerful and relatively well-
off pastoralist communities under the indigenous  flag. The former, it should be recalled,  have
lived in the margins for centuries while the latter's marginality is more rooted in the demise
of their lifestyle, mainly since the colonial era. Using the global language of indigenism,

(some 00 these groups call for redress for historical injustices, respect for their cultural
distinctiveness, exclusive rights over ancestral lands and territories as well as a wide range of
other measures meant to empower them.

Indigenous rights discourses accumulate all forms of narratives on historical and
contemporary victimization to the extent that it is generally not easy to capture what the
main, substantive claims are. In the particular case of claimant African indigenous groups, it
is imperative to untangle the various discourses on indigenous rights by focusing on how
important is the expressed need to protect their cultural distinctiveness vis-a-vis other
dimensions such as the need for economic or political empowerment. Without rejecting or
minimizing the real threats facing the various claimant groups, it was argued that several
indigenous grassroots organizations on the continent used the indigenous language to access
development opportunities not availed by the state. The chapter on the Twa of Rwanda and
the Maasai of Kenya underscored the fact that if these groups face real problems of
marginality, dispossession and - in some cases - discrimination that should be addressed.

However, it was also argued that cultural essentialism as a means of protecting or accessing
resources might raise some legitimate concerns in wider societies in which indigenous claims
are formulated.

It should be recalled that there are few essential differences between the situations in Africa,
and the Americas, Australasia or the Arctic region where indigenous rights are much more
embedded. In spite of differing realities per country, most of these places have cognizable

'mainstream(s)' and indigenous 'others'. The former are dominant vis-d-vis the latter in
political, economic, social and cultural spheres. Indigenous rights were primarily formulated
as a means of safeguarding communities against assimilation and extinction of their
distinctive identity.85 Even if there are some groups larger than others in African countries

85 For elaborations on the emergence of contemporary indigenous rights movement, see, for instance, Niezen,
The  Origin of Indigenism, at 29 et seq.;  Anaya,  Indigenous  Peoples. at 56 et  seq

259



where indigenous claims are formulated, ideas of cultural and political dominance of
particular identities should be much more nuanced. For instance, the substance of indigenous
claims by the Maasai (among other claimant groups) appear to be less about cultural
dominance of Kikuyu, Luhya, Luo (Kenya), Nyamwezi, Sukuma or Chaga (Tanzania).86 In
the same vein, Twa marginality and activism is less about their cultural distinctiveness vis-a-
vis the Hutus and the Tutsis (Burundi, Rwanda) or the numerous other communities in D.R.
Congo or Uganda. Grievances by these and other claimant African indigenous groups rather
insist on socio-economic and political salience of members of other communities within
modern state structures inherited from the colonial order by all groups bonded by state
boundaries.81 In that respect, the main danger does not seem to be about cultural survival of
specific identities. In other words, worries about cultural survival are not an exclusive
concern of the sole claimant indigenous groups. The activities undertaken by various
indigenous grassroots organizations suggest, arguably, that the most pressing needs have
more to do with socio-economic and political empowerment of disadvantaged communities.
Empowerment measures might differ, depending on whether claims are framed in terms of
cultural preservation rather than socio-economic and political marginality. These nuances are
important because on an African continent harbouring a mosaic of socio-linguistic identities,
the need for preservation of distinctive languages and cultures is not the preserve of the sole
groups that have adopted the indigenous identity.

It is an undisputable fact that the various hunter-gather groups in central, east and southern
Africa have historically been and continue to be marginalized and even discriminated against
by nearly all other groups. It is also a contemporary reality that sizeable numbers of members
of the once powerful pastoralist groups in Africa are increasingly destitute due to the demise
of their traditional transhumant pastoral lifestyle. Yet, the multifaceted and sometimes
conflicting demands formulated under the indigenous banner by representatives of the
hundreds of thousands of hunter-gatherers and several millions of pastoralists still require
more clarity as to the pursued end-goals. it is not clear whether preservation of hunting and
gathering or transhumant pastoralism are the primary objectives pursued by relevant groups
engaged  in the global indigenous movement.  If this  is the case,  it is still  to be determined  how
these goals will be achieved through the various indigenous development organizations
mainly headed by city-dwelling members ofclaimant indigenous communities and promoting
such agendas as education, infrastructural development farming projects or gender equality.
Furthermore, one needs to keep in mind the fact that the masses of rural agricultural peoples
in Africa also face real problems relating to land and climatic hazards. Many of them are
frequently confronted with uncertainty over the sustainability of their lifestyles.88 In some
areas, there are competing interests between transhumant pastoralism and agriculture as far as
(seasonal) land management is concerned.89 Taking the patrimonial and other aspects of

86 The reality might slightly differ from country to country, with cultural distinctiveness being, arguably, more
of an issue in Arabic-speaking countries of Northern Africa. For more on some of these groups, see S. H.
Bukuntra, 'Indigenous Communication Systems: Lessons and Experience from among the Sukuma and
Nyamwezi of West-central Tanzania', (1995) 4 Nordic./ournal OfA«»ican Studies 2,1- 16.
87 It is however necessary to stress the fact that the cultural versus socio-economic and political dichotomy is
not an absolute one.
83 See for instance, W. B. Morgan and J. A. Solarz, 'Agricultural Crisis in Sub-Saharan Africa: Development
Constraints and Policy Problems',   ( 1994) 160 Geographical Journal   1,   57-73;   G.   Benneh„   'Systems   of
Agriculture in Tropical Africa', (1972) 48 Economic Geography 3, 244-257.
S9 J. D. Unruh. 'Integration of Transhumant Pastoralism and Irrigated Agriculture in Semi-Arid East Africa',
(1990) /8 Human Ecology 3, 223-246. See also E. Fratkin, Yastoralism: Governance and Development issues',
(1997) 26 Annu. Rev. Anthropol. 235-261, for a discussion over pastoralism in historical and developmental

perspective.
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indigenous claims into consideration, it is necessary to reflect on the indigenous rights
activism  in A frica in light of the theory of human security.

8.3.2. Indigenous Rights, Sustainability and Human Security

83.2.1. The Rights and Needs of Hunter-Gatherers and Transhumant Pastoralists

Previous chapters explored in-depth the substance of the indigenous rights theory in its
general and specific application to Africa.90 As stressed in relevant sections, the cornerstone
of indigenous rights remains the right to self-determination under which claimant groups can
'determine their political status and freely pursue their economic, social and cultural
development"1 For hunter-gatherer and pastoralist communities filling the ranks of claimant
indigenous groups from the continent, their right to self-determination suggests that they
should freely determine the future of their lifestyles. In concrete terms, entitlement to
communal land ownership and exploitation implies that they should be allowed to lead their
hunting-gathering or transhumant pastoralist lifestyles if they choose so.'2 The same goes for
other communities engaged in the

#lobal
indigenous movement but not (or no longer)

practicing any of the above lifestyles.

The foundational premises of human rights theory, democracy and liberal ideals support the
right of people to choose their future, including determining their lifestyle. Like all other
citizens or inhabitants of countries where they live, members of claimant indigenous groups
should remain unhindered in their right to enjoy the distinctive features of their social,
economic and cultural traditions. As individuals or collectives, (members of) claimant
indigenous groups should be protected against all threats to their survival and prosperity. As a
matter of law, policy or moral duty, it is imperative for states and other partakers to
constructively pursue the realisation of this noble ideal. But the most important question
arising from indigenous rights activism by, or for, African hunter-gather and pastoralist
communities, is whether their ancestral lifestyles can be sustained for the future. In other
words, what is the nature of the main threat facing hunter-gatherer, pastoralist and other
claimant indigenous communities in Africa? Is it the possible loss or disruption of their
traditional lifestyles and modes of production? Is  it the patterns of discrimination and socio-
political and economic marginality within modern nation-states? Is it a combination of all
these factors?

The dynamic realities of the continent and its interactions with the rest of the world have
forced more than one individual or community to make significant readjustments in order to
fit in ever-changing socio-political, economic and cultural realities. The advent of
'modernism', mainly since the colonial encounter in the second half of the nineteenth
century, was not a result of a rational choice for most (members of) African communities
considered as having better adjusted to changing national, regional and global realities. Many
communities have constantly changed their means of subsistence over generations and the
colonial encounter brought with it even more dramatic and rapid changes for many. There are
also clear cases of individuals from, or entire communities of, hunter-gatherer or pastoralist

90 See mainly chapters  1,2,3,6 and 7.
w Art. 3 of the Indigenous Rights Declaration.
92 See, for instance, the various contributions in IWGIA's, indigenous /Illairs 4/03, dedicated to indigenous

roples in Africa.
As is the case for the likes of Ogoni (Nigeria), Bogo (Togo), or some Imazighen (North Africa) communities

labelled as (small-scale) farmers.
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societies who have adopted other modes of production throughout history.94 At the same
time, a large number of individuals and communities within African countries have both
adapted to changing realities and environments while keeping their traditional ways and
customs.95 Debates as to whether some communities were more naturally inclined to, and
equipped for, changes that occurred in their livelihoods are certainly not subject to easy
answers. It is a fact that most communities engaged in the indigenous movement have
suffered, and continue to suffer, more than others, from the adverse consequences of
disruption of their traditional li festyles and means of subsistence. Indigenous rights activism
insists on the linkages between historical injustices and present conditions. However, for the
sake of clarity, the indigenous rights language needs to answer the question as to whether
specific redress measures should depend on such factors as to whether the disruptions of
traditional lifestyles were triggered by the pre-colonial dynamics, the colonial
administrations, the post-colonial state, changing climatic and environmental conditions, or
the mere course of history. Recognition of the indigenous identity and implementation of the
emerging catalogue of indigenous rights are presented by advocates as the way to address
both the past, but mostly the present conditions of marginality, dispossession and, oftentimes,
discrimination of claimant indigenous peoples. Implementation of indigenous rights is
presented as a necessary complement of the generally applicable human rights norms which
remain relevant for all, including indigenous people(s).

8.3.2.2.     Sustainability of Hunting-Gathering and Transhumant Pastoralism

The complex historical legacy ofAfrica with its mosaic of socio-cultural identities constitutes
the main source of apprehension of the indigenous rights language and legal framework by
many countries on the continent. The complex reality of African identities is reflected by the
fact that, in some instances, it is not an easy task to demarcate with certainty the boundaries
of specific identities, their ancestral lands, territories and resources.96 In others areas, some
claimant indigenous identities seem to have ineluctably been uprooted from their ancestral
lands and ways of life:7 This feature - in conjunction with the uncertainties over the long-
term sustainability of hunting-gathering and transhumant pastoralism in the modern era -
requires an in-depth focus on the real significance and potential benefits of indigenous
identification in Africa.98 Supporters of protection of such lifestyles as hunting and gathering
of transhumant pastoralism argue that these modes of production have been practiced since
time immemorial and that their continued existence aims at respecting and protecting peoples
whose way of life exemplifies harmony between humans and their environment.w The key
concept here is the need to respect claimant indigenous groups' way of life and their right to

94 See, for instance, the discussion on Batwa potters (Ceramists) on Arusha or Parakuyo (semi) farmers in the
chapters on Rwanda's Batwa and Kenya's Maasai for references to some individuals or communities that have
re-adapted to other types of livelihoods.  In fact.  many of the indigenous representatives who travel throughout
the world carrying their indigenous rights message are an example of re-adaptation to changing realities.
95 As extensively discussed in Vaughan (ed.), Tradition and Politics.  See also B. Oomen, 'Group Rights  in  Post-
Apartheid South Africa:   The  Case  of the Traditional Leaders   ( 1999) 44 Journai  of Lega/ P/ura/ism   and
Uno#icial Law, 73-103; B. Oomen, ...

Walking in the Middle of the Road": People's Perspectives on the

Legitimacy of Traditional  Leadership in Sekhukhune, South Africa',  in M. Hinz and F. T. Gatter (eds.) Global
Responsibility - Local Agenda: The Legitimacy of Modern Self-Determination and African Traditional Authority

 Lit Verlag 2006), 127-74.
See the previous chapter on the Maasai of Kenya.

97
See, for instance, Kenrick, 'Present Predicament of Hunter-Gatherers', at 55.

98 For some analyses on the sustainability of hunting-gathering, see, for instance. H. Yasuoka, 'The
Sustainability of Duiker (Cephalophus SPP) Hunting for the Baka Hunter-gatherers in Southeast Cameroon',

( 0 6) Suppl.  33  African Study Monographs, 95-120.kenrick, 'Present Predicament o f Hunter-Gatherers', at 39-60.
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be active participants in shaping their future. But the adoption of the indigenousness raises
the question as to whether the substance of this legal framework - developed in faraway lands
with very limited active participation from African actors (despite the occasional passive
presence in international fora) - really embodies the aspirations of claimant groups.
Concretely, there is much insistence on the legitimate grievances of a past in which claimant
groups have been politically and socio-economically marginalized, uprooted, stigmatized and
dominated. However, limited practical suggestions have been made for addressing the
resulting legacy - namely the present destitute condition of many - and for shaping the way
forward.

Indigenous rights activism further denounces the efforts by some African governments to
sendentarise hunter-gatherers regardless of the underlying motivations. The said-motivation
might well be a matter of self-interests of governments in efforts to access claimant
indigenous peoples' lands or purportedly genuine moves aimed at availing infrastructural
facilities to relevant communities such as schools and water supply for the San/Basarwa of
Botswana. In the case of hunter-gatherer communities of the central African rainforests100

said to number between 250 and 300,000 people, Kenrick suggests that some 95,000 -
131,000 still  live in,  or have direct and regular access  to, the forest. 101 If these figures are to
be trusted, this means that somewhere around half of (former) hunter-gatherers of central
Africa - including some 60,000 - 76,000 Twa 'potters' - no longer live in, or by, their
'natural' rainforests. To these groups, one needs to add eastern African hunter-gatherers102

many of whom no longer live in, or only by, the forest and the San of the Kalahari area in
southern Africa. In addition to this relatively small population of African (former) hunter-
gatherers, there are several millions of pastoral and nomadic societies living in eastern,
central, western, northern and southern Africa. The continuation of traditional lifestyles of
African pastoralists and hunter-gatherers requires expansive spaces and sustainability of
nature resources upon which these lifestyles rest. Activism by, or for, claimant indigenous
peoples in Africa insists on the fact that there is a need to restrict access to their shrinking
resources (forests or grazing lands) by members of other communities, and to respect the
willingness of relevant communities to lead their traditional and ancestral way of life. 103

Three considerations need to be taken into account in furthering the noble idea of
safeguarding the necessary conditions for survival of traditional hunting-gathering and
pastoralism in Africa.

First, it should be ascertained whether the burgeoning indigenous rights organizations - both
local and non-local - and their substantive claims really represent the cause and aspirations of
the (purported) beneficiaries. The fact of the matter is that the message of indigenous rights
advocacy in Africa is generally conveyed to global audiences by educated members of
hunter-gatherer and pastoralist communities, many of whom do not, or no longer, live a
typical traditional lifestyle. The message is additionally carried by national and international
activists and by academics not belonging to claimant indigenous communities. Not all claims
made by these various actors can verifiably be said to portray the reality or express the

100 For the rationales behind policies of sendatarisation, see Roy Sesana Keiwa Setihobogwa and Others v.  77ie
Attorney General,  para. 21-34 (Justice Dow judgment), on the discussion o f the government's contentions about
the rationale behind the CKGR move. See also Kenrick, 'Present Predicament of Hunter-Gatherers', 39-60;
Vinding and Waehle, 'Focus on Hunter-Gatherers', at  13-21.
101 See Kenrick, 'Present Predicament of Hunter-Gatherers', at 43 and 52. These figures include groups listed as
still living in the forest and the estimate of Twa of the Great Lakes Region still  living in the forest.
m Ibid., at 55.
103 See for instance the various (nuanced) contributions in IWGIA, Indigenous A airs 2/99, focusing on
participant African groups in the global indigenous movement.
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aspiration of the easily malleable masses portrayed in their activism or studies. In other104

words, there have been so far very limited attempts to determine with certainty aspects of
traditional  life that particular communities aspire to shield against invasions of development
and modernity. The fact that several indigenous organizations are framed as development
initiatives does not much convey the idea that the perenniality of traditional ways and
customs is the primary goals pursued by claimant indigenous activists purporting to represent
their communities.

Second, through education and access to opportunities offered by the state and other
structures of modernity, some members of claimant indigenous communities have adapted to,
and continue to engage in, new lifestyles. Arguably, this is presently much more the case for
members of pastoralist communities than for hunter-gatherers or former hunter-gatherers. 105

Even in the latter case where a still very limited number of hunter-gatherers and former
hunter-gatherers have adopted modernity through education, it was noted above that around
half of them do not (or no longer)  live a 'traditional' forest life, in the case of Central Africa.
Legitimate calls for governments to address urgent problems of landlessness and other forms
of precariousness of the livelihoods of claimant indigenous peoples leave the questions as to
how this should be practically effected unanswered. Portrayal of all central Africa's hunter-
gatherers as forest peoples seems to suggest that since the forest is the natural environment of
these communities, recognition of their indigenous rights implies being granted re-access to
'ancestral' forests. Discussions with individuals and groups of Twa potters suggested that

106

return to forest life, even in the most ideal of circumstances, might not be the primary
aspiration of communities whose natural bond,  if any, with that particular environment and
lifestyle is no longer a contemporary reality. In this particular case, interlocutors expressed

107

the wish to see an end to their discrimination and to have equal access to opportunities
enjoyed by other Rwandans, including the right to land, education, healthcare and
representation in state structures. COPORWA,  the  main '

indigenous' rights organization  has
been very active in promoting farming and animal husbandry projects among rural Twa
communities. This raises the question as to whether voluntary access to such alternative life
opportunities might not be hindered by a radical indigenous rights language which tends to
square relevant communities into history and their traditional practices. It is not a rare
occurrence that there are clear discrepancies between such ideals as free, prior and informed
consent before undertaking any action likely to substantially affect the lives of claimant
indigenous groups (and other local communities for that matter) and the practices of not only
governments but also other actors, including indigenous rights activists.

Third, it is an inescapable reality that claimant indigenous groups are currently subjected to
the historically intrusive socio-political boundaries which are an inheritance of the colonial
order for all Africans. It is more than legitimate for claimant indigenous groups to press
public authorities to address the root causes of their economic, social and political
marginality as well as their stigmatization. But there are some general considerations such as
demographic pressures, shrinking natural resources and national development imperatives

104

Representativity of indigenous organizations in Africa is eloquently discussed by Hodgson in 'Precarious
Alliances', and in 'Introduction: Comparative Perspectives'.
,05 The chapter on Kenya's Maasai noted the fact that since independence of the country, members of the
Maasai community have participated in various level of government, including holding the vice-presidency;
cabinet and parliamentary positions.
106 On the 'Forest People' appellation. see for instance, the various Africa-related reports by FPP,
http://www. forestpeoples.org/templates/publications_and_reports.shtml#africa (visited on 5 May 2009).
107 Interviews with members of Batwa communities in Nyaruguru and Gasabo, Rwanda in June and July 2008.
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that might, arguably, provide legitimate justifications for governmental impingements on
traditional lands and resources in areas claimed to be the vital resource of claimant
indigenous peoples. For instance, it is asserted that the central African rainforest covers a
surface of 1,863,000  kmz.

108 Apart  from  the few hundred of thousands of hunter-gatherers
still populating these forests, there are other groups which inhabit the vicinities of forest and
who have relied (at least partially) on its resources for ages.

iog
Uplifting millions of Africans

from the abject poverty haunting them requires vast developmental programs and resources
which - even if they are rationally and soundly managed - had and continue to have impacts
on territories claimed or controlled by claimant indigenous groups. Similarly,
environmentalism and conservationism are noble ideals which should nevertheless be
reasonably weighed against demographic and developmental considerations for particular
African countries. The ever-growing African population and the increasing droughts and
desertification  of some areas of the continent pose real problem of competition for resources
that  affect many communities, including pastoralist and hunter-gatherers. 1 10 These  are  all
factors that need to be kept in mind in advocating for the protection of hunter-gatherer and
pastoralist communities from the various sources of their increasing socio-economic
marginality, be they triggered by natural causes or a product of human activity. The
promotion of infrastructural development (including schooling for all children) by the
burgeoning indigenous peoples organizations throughout Africa leaves open the question as
to whether this does not translate into a desire for a future not solely reliant on hunting-
gathering or traditional forms of pastoralism.

8.3.2.3. The Human Security of Hunter-Gatherers and Transhumant Pastoralists

The root causes and manifestations of threats claimant indigenous groups are confronted with
well as the various human rights violations they suffer should be addressed as a matter of
priority. But practical ways of addressing threats and violations are dependent on particular
understandings of what should be the solutions for the future. There is a tendency among
indigenous rights activists to portray these groups under reductionist images of islands of
resistance to modernity. It should be borne in mind that hunter-gatherers and pastoralist

Ill

groups in Africa might be separate categories, yet they have interacted with other local
communities in their respective milieus for generations. Some members of these communities
engage in more than one socio-economic activity. Their territories fall under jurisdictional
control of modern states and their environments can hardly remain unaffected by global
dynamics. The rights, duties, security and future of hunter-gatherers and pastoralists should
be framed without disregarding this broader picture. Thinking and acting under the guidance
of human security precepts might represent a real and meaningful shift from the narrow
tendencies of a radical indigenous (human) rights language in its application to specific
identities in Africa. More than the narrow confines of indigenous rights theory and legal
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Global Forest Watch, 'An Analysis of Access into Central Africa's Rainforests'.

http://www.global forestwatch.org/common/pdf/report.central.afr·ica.pdf (visited on  1  May 2009), at 8.
109 For a relevant illustration, see J. Lewis, 'Forest People or Village People: Whose Voice Will Be Heard?'. in
Barnard and Kenrick (eds.), A-Rica's Indigenous Peoples, at 61-78, where the author contrasts the Mbendjelle
(or Aka/Yaka Pygmies) Yorest people' and 'village people living in their forest'; a category which 'groups
together over 40 different Bantu and Oubangian language speaking ethnic groups'.
110  See, for instance, ECA, 'UHca Review Report on Drought and Deserti#cation, UN Doc. E/ECA/ACSD/5/3,
November 2007, para. 42. The report alarmingly predicted that some 60 million people (mainly from the Sahel
and the Horn of Africa) are estimated to eventually move from areas of sub-Saharan Africa most affected by
desertification towards Northern Africa and Europe by the year 2020.
111 For instance. through the work of such organizations such as Survival International as evident on
http://www.survival-international.org/tribes/pygmies (visited on 4 May 2009).
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framework, human security better captures the complexity of political, economic, social and
cultural dimensions that have to be taken together into consideration in empowering these
and other peoples in inherently multiethnic and economically struggling African countries.

Historically, the characteristically nomadic lifestyle of hunter-gatherers and pastoralists has
constituted a source of their vulnerability. Contemporary manifestations of vulnerability

112

include: the shrinking resources in the forests (hunter-gatherers) or savannahs/arid lands
(pastoralists) no longer able to sustain the lives of still growing communities, patterns of
encroachments on their lands and territories by members of othergoups and abject poverty
and landlessness of uprooted members of these communities. The critical issues of
landlessness, stigmatization and the inability to compete with others in hostile environments,
leaves many of these communities - mostly hunter-gatherers - with no other choice than
mendacity and exploitation by members of other communities for whom they are forced by
conjectures to work with little, if any, recompense.114 Drawing on the various definitions of
human security, the particular meaning of this concept for members of claimant indigenous
communities implies efforts to accommodate their needs, respect their rights and dignity as
well  as the adoption of empowerment measures aimed at sustaining their future. 115

How much the indigenous rights framework has a special significance in ensuring long-term
security for claimant groups is still something subject to contrasted views. Enforcement of
existing human rights norms of general applicability, subject to jurisdictional constraints,
constitutes a starting point in thinking about practical steps to be taken towards the realization
of human security of claimant indigenous communities in Africa. The previously examined
body of norms adopted under global or regional institutions embodies a substantial set of
principles and rights which, if they were to be effectively enforced by African signatories,
might protect hunter-gatherers, pastoralists and other communities against efforts to suppress
their distinctive identities.1 16 The implementation,  in good faith, of existing civil, political,
economic, social and cultural rights codified in such instruments as the ICCPR, ICESCR and
the ACHPR might arguably, ensure the needed empowerment of these communities.117 Since
indigenous rights are also part of the broad human rights framework, genuine efforts, rather
than dogma, should inform any contextualized assessment of particular needs and aspirations
of (members of) specific groups. A clear determination needs to be made  - on a case-by-case
basis - as to whether the invocation of the indigenous identity by very diverse groups from
Africa is really motivated by a genuine quest for recognition and protection of their
threatened separate identities. Such determination of threats to particular identities might help

112
M.  Adams et  at.,  Land-Water  Interactions:  Opportunities  and  Threats  to  Water  Entitlements  of the  Poor  in

Akica for Productive Use (Occasional Paper, UNDP Human Development Report 2006),
http://hdr.undp.org/en/reports/global/hdr2006/papers/Adams'420Martin%20et%20al.pdf (visited on 5 May
2009), at 8 et seq.
113 For some illustrations on the changing living environments of these communities in perspective, see
J. Z. Z. Matowanyika,  'In  Pursuit of Proper Contexts for Sustainability in Rural Africa', (1991) 1 1 The
Environmentalist 2,85-94; De Bruijn and Van Dijk, 'Changing Population', 285-307.
114 Besides the cases commented upon in previous chapters, others are regularly documented in by, for instance,
its periodic /ndigenous A,#airs and Indigenous World publications. For more on these, see
http://www.iwgia.org/sw6419.asp#516_15062 (visited on 8 May 2009).
115 For some relevant definitions, see King and Murray, 'Rethinking Human Security', 592 et seq.; Bajpai, 'The
Idea of Human Security', at 200. et seq.; Gasper, 'Human Rights, Human Needs', at 20 et seq.
116 See mainly chapters 4 and 5.
117 In a discussions not solely focused on hunter-gatherers or pastoralists, Alston, 'Ships Passing in the Night',
755-829. and Mutua, 'Standard Setting', 547-630, make strong cases for genuine implementation of all sets of
human rights beyond the rhetorical proclamations on the universality, indivisibility, and interconnectedness of
all human rights.
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to deferentiate legitimate grievances from recourses to indigenousness by (representatives of)
some communities as a mere path to gaining support, and accessing the necessary financial
resources for socio-economic and political empowerment.

Reference to human rights should not be interpreted as an effort to equate the concept of
human security with human rights. The added value of human security in the debate over the
fate of Africa's hunter-gatherers and pastoralists lies in the fact that it links the realisation of
these rights to security and development. Arguably, the language of rights emphasises the

singularity of each individual or particular community while the concept of human security is
more likely to adopt a broader perspective on sources of insecurity for various subjects.

Empowerment of such marginal and destitute communities as African hunter-gatherers,
pastoralists and others should be conceived, not only in terms of rights, but also as an
essential ingredient for local. national and global security. The practical results in terms of
security for the wider polity would be that the realisation of human security would be seen  in
relative terms. Some individuals, groups or local communities would be construed as
priorities in terms of realisation of particular dimensions of their human security, without
ignoring the overall context and environment in which it is to be realized.

8.4. Contextualizing Ideas on Individual and Community
Empowerment

8.4.1. Identities, Boundaries, Indigenousness, Development and
Empowerment

8.4.1.1.   Balancing Identities and the State

Uchendu notes that until the independence movement in Africa, 'peoples of black Africa
were not "African" by self-identification; they were Igbo, Zulu, Akan, Yoruba, Hausa,

118

Kikuyu, Ganda, Lunda,  and so forth'. Barely some half a century later, indigenous
identification in Africa is only one of the latest forms of manifestation of ethno-nationalism.
Pre-colonial identities did not disappear as a result of colonization, state boundaries,
decolonization or expressions of a pan-African identity. Ethnic identities survived in spite of
demographic, economic and socio-political changes which dramatically altered the pre-
colonial realities and relative equilibrium. Historically, forms of expression of ethnic
identities - in time and space - display the relative nature of identification with a particular
entity or group.,8 Depending on contexts, many people from nearly all parts of sub-Saharan
Africa invariably invoke their identification with a family, an ethnic group (including also

groupings such as clans, age-sets, lineages ...), a state, a (sub-) region and the continent as a
whole. Salience of any of these forms of identification has generally been shaped by
historical legacy, prevailing socio - political and economic conditions for particular countries
or groups and the interests at stake. From the time of the drawing of African political120

boundaries in Berlin to their endorsement by the OAU following the independences, the state

118 V. C. Uchendu, 'The Dilemma of Ethnicity and Polity Primacy in Black Africa' in L. Romanucci-Ross and
G. De Vos (eds.), Ethnic Identity: Creation, Conflict, and Accommodation (34 ed., Altamirg Press, 1995), 125-
135, at 130.
i w Ibid.
120 See, for instance, W. F. S. Miles and D. A. Rochefori 'Nationalism versus Ethnic Identity in Sub-Saharan

Africa', (1991)  83 Amencan Political Science Review 2. 393-403, on how members of the same ethnic groups
living in different countries might have different views of their own identities.
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has taken over as the dominant structure conditioning expressions of other forms of
identification. 121

Grounds for, and forms of, protection of individuals and their communities have substantiallychanged from the time of formulation of such principles as the sacred truSt of civilisation and
the institution of the mandate and trusteeship systems, to contemporary conceptualizations
over indigenousness. While the formal systems of protection ofthe natives under the mandate
and trusteeship systems were very much tied to strict notions of sovereignty, formulation of
indigenous rights in the age of human rights and human security insists on the singularity of
individuals and their groups. Furthermore, the substance of protection of individuals and
communities under the colonial, protectorate, mandate and trusteeship systems was left to the
discretion of the administering powers. For that reason, linkages have been made between the
establishment of colonial boundaries and adopted colonial styles on the one hand. and post-
colonial eruption of ethnic rivalries into armed conflicts on the other hand.122 Nevertheless,
far from being the sole reasons explaining strong ethnic feeling and nationalisms, the
relations between groups and states were also tremendously shaped by post-colonial
dynamics.

Depending on various parameters including inclusiveness (or not) of policies adopted inspecific countries in the aftermath of independences, expressions of ethnic differences
resurfaced under different forms, in support of a variety of grievances against adopted
policies under the colonial and post-colonial state. On the surface, the contemporary

123

language of indigenous rights appears to represent a fundamental departure from the system
of tutelage underpinning the mandate and trusteeship systems. Redefinitions of self-124

determination have expunged such notions as backwardness, primitivism, advancement of
natives and the sacred trust of civilization,  from the framework of protection of people and
their identities. Yet, despite the growing affirmation of the necessity to recognize and
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protect diverse national identities, the quest for the right formula - which achieves this goal
without compromising the viability of the post-colonial state - has, so far, proven to be not an
easy task in many countries on the continent.

8.4.1.2. Indigenousness, Development and the Boundaries of Ethnicity

The urgency and compelling need for decision-makers to devote considerable attention to
addressing the plight of claimant African indigenous groups as a matter of priority are
generally unquestioned. However, preceding analyses on historical roots and socio-political
dimensions of problems faced by hunter-gatherer and pastoralist communities posited that
endeavours aimed at finding solutions should avoid treating them in isolation. Amelioration

121 For an analysis on the creation, endorsement and future of African political boundaries, see J. Herbst, 'The
Creation and Maintenance of National Boundaries in Africa', (1989) 43 international Organization 4. 673-692.122 See Blanton et a/., 'Colonial Style', 473-491, where the author opposes the French system of assimilation
and centralization to the British system of indirect rule.
123 For some of the theories on causes of ethnic conflict in post-colonial Africa,  see Z. K. Smith,  'The  Impact of
Political Liberalisation and Democratisation on Ethnic Conflict in Africa: An Empirical Test of Common
Assumptions', (2000) 38 Journal  of Modern  African  Studies 1, 21-39; A. Hughes, 'Decolonizing Africa:
Colonial Boundaries and the Crisis of the (Non) Nation State',(2004) 13 Diplomacy and Statecrqft 4, 833-866.124 For discussions over the reasoning behind the institution of tutelage in the African context, see Hall,
Mandates. Dependencies and Trusteeship, at 13. et seq
125 See  D. L. Horowitz 'Patterns of Ethnic Separatism'.  ( 1981) 23 Comparative Studies in Society and History
2,  165-195,  at  171,  for a relatively recent usage  of the advanced versus primitive dichotomy in relation  to
ethnicity.
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o f the living conditions of claimant indigenous communities cannot ignore the complexity of
their geographical and demographic environments. Some of the biggest challenges facing
Sub-Sahara African states relate to finding the right ways and means of rescuing millions of
people from the vicious cycle of poverty and achieving economic development, political
stability and peaceful coexistence between the various identities. In pursuing these ends,
many sub-Saharan polities have to reconcile ethno-cultural struggles for recognition with
dynamics of socio-political and economic integration at national, regional and, even, global
levels. 126

Economic development and political stability are shared goals for all African countries and
governments. However, there are arguments that in some countries more than in others, forms
of expression of - and the imperatives of accommodating - diverse identities complicate the
achievement of these goals.121 There are hardly any attempts at comprehensively designing
structures and mechanisms aimed at efficiently achieving socio-economic development in
ways that enhance the protection of distinctive aspects of multiple identities in Africa. The
multiplicity of ethno-cultural identities and the history and contemporary relevance of the
continent's political boundaries are crucial considerations in theorisations over
indigenousness and empowerment of (members of) particular groups. There is a growing,
global trend - replicated in Africa - to celebrate the richness of cultural diversity. 128 Contrary
to previously held views that civilization implied suppression of 'primitive' cultures and
identities, multiculturalists increasingly present diverse ethnicities, languages, religions and
cultures as assets rather than liabilities for states and humanity at large. Nevertheless, the129

'facile cheer of the "celebrate diversity generally minimises the 'potential for lethal„,130

conflict inherent  in some forms  of identity politics'. 1  1   It  is  a  fact  that the sense of belonging
to an ethnicity or a territory and the resulting exclusions have been some of the most salient
features of social tensions and armed conflicts in post-colonial Africa. Here again, one
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needs to avoid generalizations as there are also strong arguments against simplistic
associations of ethnicity with conflict. Examples of peaceful co-existence of several
ethnicities in some countries while others with only a limited number of groups experienced
inter-ethnic conflicts warn against generalisations. These examples are also reminders of133

126 For some relevant studies contrasting ethnicity, with other structures and processes such as the state,
regionalism and globalization, see Berman, 'Ethnicity, Patronage', 305-341; Welsh, 'Ethnicity in Sub-Saharan
Africa', 477491: Lentz, "Tribalism' and Ethnicity in Africa', 303-328; Osaghae, 'State, Constitutionalism', 83-
105.
127 See Uchendu, 'The Dilemma of Ethnicity', 125-135.
128

As  illustrated  by  UNDP,  Human  Development   Report   2004:   Cultural   Liberty  in  Today's   Diverse   World,
http://hdr.undp.org/en/media/hdr04_complete.pdf (visited on  12 May 2009). See also R. F. Lowy, 'Development
Theory, Globalism, and the New World Order: The Need for a Postmodern, Antiracist, and Multicultural
Critique', (1998) 28 Journal of Black Smdies, 594-615; B. Spear, 'Multiculturalism, Inc.', (1993) 6/ Transition,
72-86 (a critical analysis as the title suggests).
129 UNDP,  Human  Development  Report  2004, at 2-5.
130 C. Young, 'Deciphering Disorder in Africa: Is Identity the Key?'. (2002) 54 World Politics, 532-757, at 553.
131 Ibid.

'32  Ibid.,  532-151.  See  also  D.  Rothchild,  Managing  Ethnic  Conflict  in  Africa:  Pressures  and  Incentives for
Cooperation (Brookings Institution Press, 1997), at 1 et seq.; Lemarchand, 'Political Clientelism'. 68-90;
Welsh, 'Ethnicity in Sub-Saharan Africa', 477-491.  N. P. Gleditsch et al., 'Armed Conflict 1946-2001:  A New
Dataset', (2002) 39 Journal Of Peace Research 5, 615-637, on a comparative identification of conflicts in the
world, showing that Africa ranked first with 14 active conflicts in 2001. S. J. Stedman and T. Lyons, 'Conflict in
Africa', in E. Gyimah-Boadi (ed.), Democratic Reform  in Afnca:  7)ze Quatily of Progress (Lynne Rienner
Publishers, 2004), at 141-158, provide an account of the various conflicts in Africa since the 1960s.
133 One may, for instance, contrast post-colonial dynamics in Tanzania or Zambia with Burundi, Rwanda. The
first two countries have enjoyed relative stability, despite a large number of ethnic groups each, while the last
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the necessity to take into account other factors such as pursued policies (accommodative or
divisive), democracy and political participation, management and fair distribution of
resources, as additional yardsticks in explaining conflict in Africa. 134

In addition to suggested linkages between ethnicity and conflicts, some also associate
ethnicity with lack of, or limited, economic growth and development on the African
continent. 135 Some studies simply argue that 'ethnically fractionalized societies were liable to

· , 136have worse economic performance than more homogenous societies .    In the same vein, it
is argued that economic deprivation is an important factor that breads strong ethnic
sentiments. An empirical study focused on Africa argued that:

'Rich states have higher levels of nationalism than poor states. Across all states, the richer, more
educated, urban, and formally employed individuals are more likely to identify with the state than
poorer, less educated, rural agriculturalists. However, consistent with the predictions about the adverse
effects of uneven development along ethnic lines, poorer ethnic groups are less nationalist than richer

137ones'.

The   reasoning   is that ethnic diversity is likely to increase polarization   and   thus, ' impede
agreement about the provision of public goods and create positive incentives for growth-
reducing policies'. 1 38 Based   on the assumption that antagonistic expressions of identity  -
ethnicity or else - are more likely to materialize in economically deprived sectors of society,
arguments  have been made in support of comprehensive economic development programmes
as   a   path to preventing or appeasing inter-ethnic rivalries. 139 Naturally, this argument   is
brushed aside by those who advocate not only the need for protection of, but also the duty to
safeguard, the enriching diversity on mankind. Under contemporary broadly construed human
development and human security notions, assumptions that ethnicity is an impediment to
economic progress are challenged.14'Advocating for Cultural Liberty in Today's Diverse
World, the UNDP argued in its 2004 Human Development Report that 'while it is undeniably

true that many diverse societies have low levels of income and human development, there is
no evidence that this is related to cultural diversity'.141

two countries have undergone 'ethnic' conflicts, despite the fact that linguistically and culturally, the three
groups composing national populations in either country are relatively integrated.
f34 P. Englebert, 'Pre-Colonial Institutions, Post-Colonial States, and Economic Development in Tropical
Africa', (2000) 33 Po/itica/ Research Quarterly L 7-36, somehow summarizes the debates on the incidence of
ethnicity on economic development. See also H. Bienen and J. Herbst, 'The Relationship between Political and
Economic Reform in Africa', (1996) 29 Comparative Politics L 2342.
133

Easterly and Levine, 'Africa's Growth Tragedy', 1203-1250.
136p.  Collier, The Po/itica/ Economy ofEthnicity (April  1998),
http://www.worldbank.org/html/rad/abcde/collier.pdf (visited on  11  May 2009). See also P. Collier and T. W.
Gunning, 'Explaining African Economic Performance', (1999) XXXFUJournal OfEconomic Literature, 64-111.
M. Scruff, 'Ethnic Diversity and Economic Reform in Sub-Sahara Africa', (1998) 7 Journal of African
Economies 3, 348-362.
137 A. L. Robinson, National versus Ethnic Identity in Africa: State, Group. and Individual Level Correlates of
National Went(tication (Comparative Politics Workshop, Stanford University, 2009),
http://politicalscience.stanford.edu/cpworkshop_papers/Robinson_CPworkshop.pdf (visited on 2 March 2009),
at 27.
138

Easterly and Levine, 'Africa's Growth Tragedy', at  1206.
I39 Various theories on, among others, the incidence of ethnicity on economic growth in African countries are
developed throughout several contributions  in  B. J. Ndulu et al.  (eds), The Po/itics Of Economic Growth in
Africa. 1960-2000, Vol. 1-2 (Cambridge University Press, 2008).
140

UNDP, Human Development Report 2004, at 4.
:4, Ibid.
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Against the backdrop of the previously alluded to neo-patrimonial underpinnings of
contemporary indigenous claims in Africa, the need for clear conceptualizations of
development is self-evident. On a continent where expressions of identity are intertwined
with, and at times fuelled by, socio-economic dispossession, domestication of indigenous
rights rhetoric has a tendency to obscure the nature of the most urgent problems faced by (at
least some) claimant indigenous groups. The indigenous rights activism in Africa frequently
denounces development policies adopted by the African colonial and post-colonial state,
resulting in land dispossession and disruption of traditional lifestyles of hunter-gatherers and
pastoralists. In substance, their current plight is often linked to such policies or activities as
the 'establishment of national parks and game reserves, massive logging of forests, large
infrastructure projects such as dam and pipeline constructions, mineral exploration,
commercial hunting schemes, large scale agricultural projects ...'.142

Indeed,  many of these activities have been undertaken without any form of consultation with
either the purported beneficiaries or, with individuals and communities likely to be affected
by their materialization. Compliance with indigenous rights and democratic requirements
presupposes the adoption of participatory approaches in pursuing such activities. Yet, many
advocates of development and policy-makers will also argue that - at least some of - these
policies and activities are necessary and vital for the development of African countries. 143

Any country that has made some achievements on the development path has had to make
some trade-offs in terms of competing goals such as conservationism versus infrastructural
developments or, modern forms of creation and exploitation of resources versus protection of
ancestral lifestyles. It is more than legitimate to denounce the negative effects of
infrastructural development, construction of dams, pipelines, and various forms of
exploitation of resources on lands or territories inhabited by claimant indigenous and other
local communities in Africa and elsewhere. Lack of sufficient and sound planning, lack of
consultation and appropriate compensation for affected individuals or communities and lack
of viable alternative options clearly destroy the lives of persons affected.  But if states are to
comply with the letter of the 'preservation-of-natural-environments' precepts underlying
indigenous rights activism and to strictly and effectively apply such noble principles as
indigenous self-determination or free, prior and informed consent requirements,
materialization of needed development projects is likely to become more difficult.

In relevant international legal documents, there seems to be - as a matter of principle - a
consensus   on the desirability of development. Among other instruments,   the    1986   UN
Declaration on the Right to Development and the 2007 UN Declaration on the Right of
Indigenous Peoples, stress the fact that Es°ple should be the owners and ultimate
beneficiaries of the development process. Similarly, Article 22(1) of the ACHPR
recognizes the right of all peoples to 'their economic, social and cultural development with
due regard to their freedom and identity and in the equal enjoyment of the common heritage
ofmankind'. practical formulation of development policies has to accommodate145 However,
competing - and at times divergent - claims and priorities of states, particular communities
and individuals. There is little practical guidance as to how, for instance, the right and duty of

]42 See http://www.iwgia.org/sw17656.asp (visited on 19 May 2009), on IWGIA's work in Africa.
143 P. Collier et al., 'Harnessing Growth Opportunities: How Africa can Advance', in Ndulu et al. (eds), The
Politics OfEconomic Growth in AfHca, Vol. 1, at 421 et seq
144

See, for instance, Arts.  1  and 2 of the UN Declaration on the Right to Development, GA Res. 41/128, U N.
Doc.  A/41/53 (1986), 4 December  1986, and Arts 3, and 20
145 Art. 22(2) of the ACHPR adds: 'States shall have the duty, individually or collectively, to ensure the exercise
of the right to development'.

271



the state to 'formulate appropriate national development  olicies that aim at the constant
improvement of the well-being of the entire population', should be harmonized with the
right of indigenous peoples to 'freely pursue their economic, social and cultural
development'.I47

While there is increasing agreement on the fact that democratic ideals condition development
policies to adopt participatory approaches, the exact, respective roles of states and (members
00 particular communities - including claimant indigenous peoples - are far from easy to
delineate when dealing with particularly contentious issues. The challenges in determining
the role the state has to play or the limits to its intervention - depending on whether a
particular polity adheres to more or less state oriented or market economy ideologies - in
shaping development policies are recurrent themes in indigenous rights activism. Under
indigenous rights activism in Africa, the state is both castigated for not doing much for, and
being too intrusive  on the lands  and  in  the li festyles of, claimant indigenous groups. 148  In
order for sound and desirable development to materialize, both the dogmatic language of
indigenous rights  and the mechanical aspects of economic development in practice  need to  be
watered-down in order to provide room for convergence. For instance, one important tool

149

of development is education. Some of the indigenous development organizations in East
Africa are particularly active in promoting education for members of their communities. 150

Yet, in the past as in the present, the educational curricula have often been denounced -
including by claimant indigenous groups - for bearing colonial features. However151

undeniably accurate these claims might contextually be, arguments in favour of educational
systems and tools tailored on local realities have to acknowledge the complexity of the task at
hand for governments to translate these prescriptions into practical policies. particularly in
such multiethnic countries as Tanzania, Kenya, Nigeria, Cameroon or D.R. Congo.

146 The full text of Art. 2(3) ofthe UN Declaration on the Right to Development reads: 'States have the right and
the duty to formulate appropriate national development policies that aim at the constant improvement of the
well-being of the entire population and of all individuals, on the basis of their active, free and meaningful
participation in development and in the fair distribution of the benefits resulting therefrom'.
147 Art. 3 of the UN Declaration on the Rights of Indigenous Peoples. Art. 20(1) of the same instrument reads:
'Indigenous peoples have the right to maintain and develop their political, economic and social systems or
institutions, to be secure in the enjoyment of their own means of subsistence and development, and to engage
freely in all their traditional and other economic activities'.
148 A comparison of Burger, Report»m the Frontier, at  1  with Ole Simel, 'The Indigenous Peoples' Movement
in Kenya', /WG/,1, /ndigenous ,Illairs 3-4/08, at 10, and Ole Simel, 'The Threat Posed by Climate Change to
pastoralists in Africa', IWGIA, Indigenous A*airs 1-2/08, displays the contradictions of indigenous rights
advocacy. While both authors document the legitimate grievances of claimant indigenous groups, they adopt
different takes on what the needs and aspirations of claimant groups are. In the light of the lack of clarity or
coherence in these and other analyses on indigenous rights aspirations for the future, even those national
governments willing to improve the well-being of relevant communities are faced by contradictory discourses.
149 The need for convergence is, for instance, the central argument elaborated in Alston, 'Ships Passing in the
Night', 755-829, where the author examines the implementation of the UN Millennium Development Goals
(MDGs).
150 Formal education and development of educational infrastructure are central  to the objectives of Dupoto-  e -
Ma4 an Indigenous Development Organization in Kajiado, Kenya; (visited in July 2008).
15I

See,  for  instance, N.  CrawhaR,  Heritage  Education for  Sustainable  Development:   Dialogue  with  Indigenous
Communities in A#ica (UNESCO, December 2008),
http://www.ipacc.org.za/uploads/docs/090505b_ESD-composite_report_Africa08_final.pdf (visited on 21  May
2009); or, M. Ntarangwi, 'The Challenges of Education and Development in Post-Colonial Kenya', (2003)
XXVIII Africa Development 3-4,21 1-228, for a criticism of educational curricula in Kenya, not only for the
claimant indigenous, but rather for all groups.
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The overall discussion of linkages between identity and development triggers the question as
to what should be, if any, the boundaries for advocacy, promotion and protection of
differences. In other words, since promotion and protection of diverse and multiple identities
involves a balancing act between different, and at time conflicting values, what should be the
nature of obligations, and the exact role of, polities in pursuing unity in diversity?
Documentation of differences by relevant social sciences hardly culminates in agreement
over causalities or results into concrete propositions on realistic ways of achieving
development within socio-political and legal systems that fairly balance national unity and
ethnic diversity.

8.4.2. Human Security, Empowerment of Individuals and Collectives:
From Rhetoric to Substance?

8.4.2.1. Contextualizing Diagnoses of Problems and Long-Term Solutions

Global indigenous rights movement, activism and networks have tremendously shaped the
language and orientation of indigenous discourses in Africa. The present study repeatedly
stressed that most grievances expressed by participant hunter-gatherer, pastoralist and other
communities are real and the urgent need for long-lasting solutions can hardly be overstated.
Sustainability of the traditional lifestyles of an ever-increasing number of individuals or
entire communities in Africa is under real threat, due to past and present policies or as a result
of environmental and demographic pressures on the increasingly scarce resources including
land. Nevertheless, in Africa more than on (most) other continents, the reconciliation of the
'competing structures' in indigenous peoples' claims is, arguably, the most challenging.

152

The indigenous rights discourses have come to (reluctantly) acknowledge the contrasted
nature of landscapes under which the invocation of this identity is expressed. 153 But there is
still a clear tendency in indigenous rights activism to insist on the commonality of
experiences in efforts to garner support from other indigenous groups worldwide. Arguably,
during the yearly sessions of the UN Permanent Forum on Indigenous Issues, the language
used to relate to the real problems faced by particular communities suggests more common
denominators than there are between the respective situations of African (former) hunter-
gatherers, pastoralists and such other groups as Namibia's Rehoboth Basters, the Sami, the
Maori, the Roma, the Basques or the various 'Indian' communities of the Americas.154 If
states are to be considered as unavoidable referents within which contemporary solutions are
to be designed, there are clear differences in contexts and situations that can hardly be
ignored.

The argument made here is that beyond the broadly formulated general principles on the need
to accommodate diverse national identities, ethnic composition of particular countries is a
key factor in translating these precepts into reality. The more real and urgent problems faced
by particular communities are dressed into global rhetorical discourses, the less are
interventions likely to address their particularity Arguably, linguistic and cultural dimensions

152 Reference to: Kingsbury, 'Reconciling', 69-110.
153 One of the final concessions made by advocates of indigenous rights in the final stages of the negotiation
process of the 2007 UN Declaration on the Rights of Indigenous Peoples  was the addition of the last paragraph
of the preamble: 'Recognizing that the situation of indigenous peoples varies from region to region and  from
country to country and that the significance of national and regional particularities and various historical and
cultural backgrounds should be taken into consideration'.
154

Representatives of these mentioned and several other communities attend regularly the yearly sessions of the
UNPFII. Many were present during the sixth and seventh sessions attended by the present author in 2007 and
2008 respectively.
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are much more relevant for indigenous claims in Arabic-speaking northern African countries
than in some inherently multiethnic Sub-Saharan states. In countries such as Algeria,
Morocco, Libya, Egypt and Tunisia, patterns of Arabization of the culturally distinct and
politically dominated Imazhigen are central features of the latter's struggle for recognition of
their identity.ISS It is very doubtful  whether salience of identity in this particular context is the
same as in countries like Kenya or Tanzania harbouring several ethnic groups each. Despite
some  form of political and socio-economic dominance of members of some large groups, the
different ethno-cultural groups are generally free to privately use their language and practice
their culture. National institutions use English and Swahili as educational and
administrational vehicles of communication, languages that cannot be attributed to any of the
large groups in Kenya or Tanzania.

As noted in preceding chapters, marginalization of particular communities such as hunter-
gatherers and pastoralists (including the world-renowned Maasai) since colonial time and
management of resources are core features in expressions of differences in these and other
East African countries. Some problems are specifically faced by particular groups but others -
including those relating to core aspects of indigenous claims such as land ownership - are
shared by many groups, not necessarily enrolled in the global indigenous movement:56 In
many cases, marginality is rather a relative status. For instance, a number of East African
hunter-gatherer groups such as the Yaaku and the Ogiek have long lived under the shadow -
and sometimes subjection - of pastoral communities, the same communities leading their
common quest for recognition and protection of a purportedly shared indigenous identity.

157

The depiction of some groups as constitutive of an advantaged mainstream and other as
marginal does fails to capture fully the more complex socio-economic and political realities
of the various ethnic groups in Kenya and Tanzania. With reportedly more than forty158

(Kenya) and more than a hundred (Tanzania) different ethnic groups ranging from very large
to very small, the existence of wealthy and influential elites from some (mainly large) groups
does not reflect the political and socio-economical conditions of entire groups.

159

Furthermore, these situations are to be contrasted with such other countries as Burundi and
Rwanda. Despite historical differences in terms of socio-economic activities and attributed
historical origins, Hutus, Tutsis and Twas were already, more or less, integrated politically,
linguistically and culturally by the time of the drawing of current state boundaries in Africa.
Shared Kirundi or Kinyarwanda languages, (Intore) cultural dance or drums and held
traditional beliefs and values, are manifestations of centuries of cultural ties between
members of the three groups composing the populations of Burundi and Rwanda. Even if
dominant literature and relatively recent history of conflict in these two countries have

155  On an elaborate discussion  of the marginality of Imazighen and  the  need for recognition of their distinctive
identity, see D. Crawford, 'Morocco's Invisible Imazighen', (2002) 7 Journal of North African Studies 1, 53-70.

156 See, for instance, the issue of disruption, under the colonial  and post-colonial state, of traditional patterns of
land  ownership  of the Luo community in Kenya  in W. Easterly, The White  Man's  Burden:   W/ty  the  West's
Elforts  to Aid the  Rest Have  Done  So  Much  111  and  So  Little  Good (Penguin Books, 2006), at 95-91, see  also  M.
Carotenuto, 'Riwruok E Teko: Cultivating Identity in Colonial and Postcolonial Kenya', (2006) 53 Africa Today
2,53-73.
157 For some relevant literature, see Cronk, 'From True Dorobo', 27-49; L. Cronk, 'From Hunters to Herders:
Subsistence Change as a Reproductive Strategy among the Mukogodo', (1989) 30 Current Anthropology 2,224-
234; Hodgson, 'Precarious Alliances', 1086 -1097.
158 For some insight into the socio-economic dimensions of ethnicity in Kenya and Tanzania, see Miguel, 'Tribe
or Nation?', 327-362.
159 An account of ethnicity-based claims in the political arena shows that current groups identifying with the
global indigenous movement are not the only ones to express grievances against the state or state institutions.
This is discussed in Ndegwa, 'Citizenship and Ethnicity', 599-616.
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highlighted the 'ethnic' divide, identities in the latter case are much more political than
cultural-linguistic. Accordingly, historical discrimination and stigmatization of Twas in160

these two countries - but also of all other Twa/'Pygmy' groups throughout the wider region -
and socio-economic and political marginality of members of these groups, are the key issues
to  be  addressed. 161 Admittedly, culture  is a rather relative concept,  but the reality  of many
Tropical African (former) hunter-gatherer groups is that many have a relatively integrated
history with neighbouring groups with which they share linguistic and other cultural
attributes.  As most Twas of the Great Lakes Region and many other 'Pygmy' groups do not
(or no longer) occupy separate territories (forests) but rather live in segregated
neighbourhoods alongside members of other groups, there are real challenges in clearly
determining what their cultural, political, economic and institutional self-determination
should contemporaneously mean. Addressing Twa marginality and stigmatisation implies
finding the best, non-patronizing ways to correct held views in society about their 'backward'
lifestyles. It also supposes a pragmatic rather than idealistic consideration of the future living
conditions of members of Twa communities. As only a tiny percentage of members of the
Twa communities can still be characterised as living by hunting and gathering, any forms of
assistance in efforts to shape the future should be focused on contemporary problems of
landlessness, discrimination, inequality, socio-economic and political empowerment within
states and societies where they live. The limited research in Rwanda is far from conclusive
but many interviewed Twas would rather like to see their future as equals, non-discriminated

162or stigmatized citizens ofRwanda instead of living in separate ( forest) environments.

South Africa and Ethiopia have two of the most progressive constitutions in Africa (and
arguably in the world) as far as accommodation of national diversity is concerned. But
historical, political, economic and demographic realities of each of these countries are
relevant factors that can explain relative success or failure of efforts to bridge societal
divides. Beyond what can be said about differences in terms of history and political
governance of the two countries, it is, arguably, less challenging to institutionalize
differences in South Africa - with less ethnic polarization and more natural and economic
resources - than in Ethiopia.163 Constitutional and other forms of cultural recognition -
including recognition of eleven official languages in South Africa  - are more likely to have a
practical impact in this particular society than in Ethiopia. In the latter case, the fact that164

the country has a larger population and higher ethnic polarization but less economic resources
add to the challenges of implementing the progressive constitutional provisions formally
recognizing national diversity. Hence, in spite of recognition of other languages including in

160 This is the central argument of Mamdani,  87:en Fictims become Ki//ers, at 24-39 and 76 et seq, see also R.
Lemarchand, Rwanda and Burundi (Pall Mall Press,  1970), for a relatively earlier discussion of the antecedent
to the current conflicts in Rwanda and Burundi.
161 As evidenced by, among many others, the title and contributions in Verber et a/. (eds.),  ' . Never Drinkfrom
the  Same  Cup'.
162 This was a common answer given during several interviews with members of Batwa communities in
Nvaruguru and Gasabo Districts, Rwanda in June and July 2008
16· For some critical examination of the two cases. see Henrard and Smis, 'Recent Experiences',  17- 51; Abbay,
'Diversity and State-Building', 593-614; C. Murray and R. Simeon, 'Recognition without Empowerment:
Minorities in a Democratic South Africa', (2007) 3 Int. J. Const. L., 699-729; J. Abbink, 'Ethnicity and
Constitutionalism', (1997) 41 Journal ofAfrican Law, 159-174.
164 According to section  6  of the 1996 South African Constitution, the official languages  of the Republic  are:

Sepedi, Sesotho, Setswana. siSwati, Tshiven(la Xitsonga, Afrikaans, English, isiNdebele, isiXhosa and isiZulu.
The same section 6(5) institutes a body tasked with the mission to 'promote, and create conditions for, the
development and use of other languages such as the Khoi, Nama and San languages, sign languages, etc.
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education, Amharic is still the lingua franco and there is still a feeling of dominance of the
political class by the Amharic speakers. 165

More generally, situations where there are cognizably dominant groups are to be contrasted
with others where there are none. The number of ethnic groups per country, their respective
sizes, cultural relatedness or not and socio-economic and political dominance of one or more
groups are key factors to be taken into consideration when attempting to formulate lasting
solutions for their peaceful co-existence. Countries' economic realities are also likely to have
an incidence on how identities are expressed or managed. Certainly, (members of) claimant
indigenous groups in Africa share some problems. Followed paths towards modernization
under the colonial and postcolonial state coupled with the increasing globalization of several
aspect of human life have resulted into a progressive marginalization of certain lifestyles -
such as hunting-gathering and transhumant pastoralism - that are still considered to be
backward. Yet, the indigenous identity claimed by both hunter-gatherers and pastoralists
masks historical differences in terms of paths towards marginality and contemporary
hardships faced by various groups. The flexibility of conceptualization of indigenousness
further complicates any discussion of relationships between claimant indigenous and non-
indigenous groups in multiethnic African states. However substantively legitimate calls for
addressing the plight of claimant groups are, expressions of indigenous claims in Africa can
hardly be dissociated with the wider picture of identity politics rooted in competition for
power and resources. Hence, the search for lasting solutions needs to insist more on the
various dimensions of human security for all than on the sole language of historical
entitlements. Guaranteeing the needs of the various members of community require
integrated approaches.

8.4.2.2.    Political and Economic Empowerment

Transposition of human security precepts in the African socio-political and economical
landscape represents, if not a practical tool, at least an invaluable ideological shift from
notions of security that focus on territorial sovereignty. At the same time, the concept
embodies a potential tool for a more responsible and balanced usage of the language of rights,
especially when those rights are claimed by collectives. There  is an abundance of theory and
principles on how societies should be organized in ways that fulfil the needs and aspirations
of individuals and their communities. Some stress the need for a constitutional order that
enshrines the rule of law, democratic representation, political accountability and guarantees
certain (fundamental) rights to individuals and - where needed - to communities. 166
Alternative languages refer to the need to create conditions for satisfaction of (basic) human
needs (mainly subsumed in the freedoms from want and fear) and ensuring human dignity as
prerequisites for individual and community well-being. Realization of rights, development

167

165
Abbink, 'Ethnicity and Constitutionalism',  at 161, makes a case against the ongoing process of ethnic revival

in Ethiopia. See also Abbay, 'Diversity and State-Building', 593-614; Henrard and Smis, 'Recent Experiences',
at 37 et seq.
166 These themes are recurrent in, for instance, Kymlicka's writings such as Kymlicka and Norman, Citizenship,
or Kymlicka, Politics in the Fernacu/ar.  For a discussion of some of these concepts focusing on Africa, see M.
Bratton and R. Mattes, 'What "The People" Say about the Reforms', in E. Gyimah-Boadi (ed.), Democratic
Reform in Africa (2004), at 65 et seq.
167

See, for instance, the report of the UN Secretary-General, in Larger Freedom: Towards Development,
Security and Human Rightsfor AU,  UN Doc. A/59/2005,21 March 2005, paras.  12-17. The report explained that
the notion of larger freedom 'encapsulates the idea that development, security and human rights go hand in
hand' (para. 14). See also Thomas, Global Governance, at 34 et seq.; Gasper, 'Human Rights, Human Needs', at
9  et  seq.
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and well-being for all is intrinsically tied to the existence or creation of enabling
environments for the fulfilment of the above requirements. Despite criticisms relating to
institutional and operational limitations of emerging concepts of human development and
human security, one of the greatest achievements - or rather potential - of the underlying
thinking is to highlight correlations between development, security and human rights.

Similarly to other 'humanistic' notions, it is tenable to express optimistic and pessimistic
views about contemporary and future significance of such increasingly popularized concepts
as human rights-based approaches to development and human security. In the particular
context of Africa, one might contend that, after all, lack of effective protection of human
beings is not due to the absence of conceptual-legal frameworks. As noted in earlier sections,
principles and structures purportedly aimed at protecting peoples and their territories are
nothing new. The sacred trust of civilization, ending inter-tribal wars and slavery - it should
be recalled - provided the moral iustification for imperial colonization and subjugation of
nearly all the African continent. Similarly, the stated goals behind the institution ofT68

protectorates, mandates and trusteeships, were to work towards the betterment of the
inhabitants of relevant territories. But an acknowledgment of the inherent dynamism of

169

history, norms, institutions, practices, and - more generally - human realities, is likely to
result in a different, more positive look at the path taken  from the time o f the protectorates to
modern notions of human security. Concepts, ideologies and structures have always changed
with time and the future will certainly breed other changes in terms of protection o f people.
The importance of efforts aimed at genuinely putting human beings at the centre of
developmental and security processes can hardly be overstated.In the long run, they might
result in real changes of perspectives about means and ways of managing societal relations.
After all, it has been argued that one of the strengths of human rights is that the concept is

increasingly seen as embodying ethical claims and demands, regardless of the questions of
enforceability dear to legal theory and practice. It is possible to project optimistically a

170

similar impact of human security over the time.

Broad constructions of human security are potentially useful for African countries where
economic development and socio-political stability are still nothing more than mere
aspirations. There is no doubt that a complementary convergence of development. human
rights and security agendas might eventually culminate into contextually appropriate
solutions to challenges faced by particular societies. Clearly, it is far easier to state principles
than to translate them into workable mechanisms and processes. Many will rightly argue that
the wrongs that have plagued African countries for decades such as corrupt political and
economic practices, ethnic clientelism and all forms of excesses in mismanagement of state
affairs are the major causes of the continent's insecurity. Accordingly, endeavours aimed at
correcting past wrongs will generally prescribe that adherence to the rule of law, good
governance and democratic ideals should be translated into more than just slogans. 17' The
exact steps and institutional arrangement to be taken by such countries as Nigeria to build one
society - out of hundreds of ethnicities - based on these principles are not always easy to

168 See the previously invoked sources such  as the  1885  General  Act of the Berlin Conference (mostly Art.  VI);
the 1919 Convention Revising the General Act of Berlin and the General Act and Declaration of Brussels:
Anghie, 'Finding the Peripheries', at 36 et seq.
169 See Hall, Mandates, Dependencies and Tnisteeship, at  13  et seq
170

A. Sen, Development as Freedom. at 229-230.
171 As a reminder, the NEPAD process (including the APRM) and some pillars of the AU, have formally
adhered to the pursuit of the realization of these goals.  On the relevance of these principles for human security
in  Africa,  see  J. Cilliers, Human Security in  A ica:  A Conceptual Framework for Rniew (African Human
Security Initiative, 2004), http://www.africanreview.org/docs/humsecjun04.pdf (visited on 2 June 2009).
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determine.  The fact that the country adopted a federal structure (seen as part of the solutions
by some ethnic nationalists)  has not guaranteed stability. 172 Since the Biafra  war  in  the  end-
196Os, ethnic or territorial claims have erupted invoking issues of political participation and
resource management to back their aspirations for self-determination.173Agreement on, for
instance, the need for individuals and communities inhabiting the Niger-Delta to have a fair
share of revenues generated by exploitation of natural resources (mainly oil) in their region
does not offer easy answers as to what constitutional and institutional arrangements are likely
to address or satistj all ethnic-territorial-cultural claims. In this and similar African contexts,
broad formulations over human rights-based approaches to development sustainability of
development, indigenous rights, human security, might genuinely be aimed at the same result
of empowering the people. Yet, the convergence of claims by different individuals and
groups in which they invoke, at variance,  any of these concepts,  is  not sel f-evident. Peoples'
right to sel f-determination has been invoked for decades in a variety of African landscapes.
But indigenous right to self-determination in the form of constitutional recognition of
separate political, economic and cultural institution will always have to come in terms with
the existing potential for invocation of this right by several hundreds of ethnicities mapped  in
Africa. Positive action - as a matter of policies or constitutional forms of redress - to
specifically address the plight of disadvantaged individuals and groups in particular societies
should be more than encouraged. But adopted measures should avoid creating new problems
such as the feeling by other members of society that taken measures are intended to give a
special status and entitlements to some to the detriment of others.

8.5. Conclusion

During the roughly half century since the advent of African political independencies, most
countries and regional bodies, have shown a high level of flexibility in terms of formal
adherence to norms and institutions aimed at protecting individuals and their communities. in
a number of countries, traditional institutions such as chiefdoms, ethnic, clan or age-sets-
based structures have survived and co-existed with state apparatuses. In many other places,
such institutions were tremendously shaken, lost or progressively emptied of their very
essence. The painful process of state-formation on the continent bears witness to the fact that
for decades, peoples of Africa have been at the crossroads between the past and modem
realities. Constitutional principles of democracy, rule of law, respect for fundamental rights
of individuals and communities - including representation of marginal groups - are some of
the proposed remedies for many sources of insecurities that have characterized more than one
post-independence African state. The plethora of treaties, declarations, resolutions and
decisions adopted under the aegis of the OAU and the AU might not necessarily reflect
coherency but it attests to the formal adherence to these prescriptions. 174

172 See UNDP, Human Development Report 2004, at 52 (summarising the gradual evolution from the 'three
federal regimes inherited from the colonial era', to four regions in 1963, twelve states in 1967, nineteen in 1976,
twenty-one in 1987, thirty in  1991  and 'a decentralized system of 36 states and 775 local governments'  in  1999).
173

See, for instance, 0.0. Akanj i, 'Group Rights and Conflict in Africa: A Critical Reflection  on  the  I fe-
Modekeke, Nigeria'. (2009) 16 /nternationa/ Journal on Afinority and Group Rights,  31-51;  K.  S.  A.  Ebeku,
'Niger Delta Oil,  Development of the Niger Delta and the New Development Initiative'. (2008) 43 Journal of
Asian and,lpican Studies 4. 399-425; L. A. Jinadu, 'Federalism, 'The Consociational State, and Ethnic Conflict
in Nigeria', (1985) /3 Journal of Federalism, 71-100.
174 For the various instruments and institutional decisions, see http://www.africa-
union.org/root/au/index/index. htm (visited on 1 June 2009)
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Several African countries have adhered to global human rights treaties and most of them have
subscribed to regional instruments. The ACHPR has taken up advocacy for indigenous rights
in Africa and relatively recent instruments have endorsed the newfound concept of human
security.'75 Many national constitutions of African countries adhere, in principle,  to  most  of
the above-highlighted principles of democracy, rule of law, separation of powers and
individual as well as collective rights. This suggests that the most needed tool in addressing
the sources of insecurities in Africa is not lack of norms or formal adherence to democratic
ideals as such - even if there will always be room for improvement - but mechanisms and
measures to translate them into reality. From the time of the formulation of such concepts1 16

as the sacred trust of civilization to contemporary discourses on human rights and human
security, improvements have certainly occurred in the constant quest for solutions to sources
of human insecurities in Africa and elsewhere. By trying to shift the focus of security and
protection from the state to individual human beings and their communities (others than the
state), the evolving notions of human development and human security have the merit of
capturing the multiple dimensions and linkages between sources of insecurity. The plight of
the claimant indigenous groups in Africa is among forms of insecurity that need urgent
solutions. However, depending on the nature of substantive claims and the forms of
protection of distinctive identities that specific groups seek, more than one African
government fears that implementation of indigenous rights in Africa might be
counterproductive to the enhancement of human security. Theories over human security are
still to crystallize but, as idealistic as they still sound, they offer a potential for better
accommodation of Africa's diversity. The need for protection of individuals and their
communities can be better served by protecting the security needs of each and all.
Empowerment for all - with a particular focus on the most vulnerable members of society -
requires governments to design contextually appropriate economic, political and social
measures aimed at addressing all sources of insecurity. Such measures should be of great
benefit, not only to claimant indigenous groups in Africa, but also to other members of
broader societies in which they live.

.

175  Art.   1 (k)  of the African Union Non-Aggression and Common Defence Pact, Abuja, Nigeria, 31 January
2005, AU  Doc 0031. According to this provision, human security means 'security of the individual  in terms of
satisfaction of his/her basic needs.  It also includes the creation of social, economic, political, environmental and
cultural conditions necessary for the survival and dignity of the individual, the protection of and respect for
human rights, good governance and the guarantee for each individual of opportunities and choices for his/her
full development'.
176 For suggestions on areas in need of further development in the particular field of human rights, see M.
Mutua, 'Standard Setting in Human Rights', 547-630.
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9. INDIGENOUSNESS, ETHNICITY, MARGINALITY
AND EMPOWERMENT: WHICH PATH TO THE
FUTURE?

9.1. Basarwa Indigenousness and the Essentialisation of Identity
Since the December 2006 ruling by the High Court of Botswana in Roy Sesana, Keiwa
Setlhobogwa and Others v. The Attorney General, there are contrasted views as to whether
the overall process was beneficial for the 242 claimants, for the Basarwa or for Botswana as a
country. From one perspective, the case was a real success: powerless members of a marginal
community won a high profile case against the government. The court recognized their right
to live on ancestral lands and to enjoy their traditional lifestyle. Some rights forming part of
the very substance of indigenous rights were either expressly or implicitly recognized by a
court of law. Thus, in its symbolism and substance, the case outcome represented certainly
good news for supporters of indigenous rights in Africa. Next to the 'RichtersveW
Community' cases before South African courts, Roy Sesana, Keiwa Set/hobogwa and Others
v.  The  Attorney  General - also known as the Central Kalahari Game Reserve (CKGR) case -
represented one of the still rare cases where aboriginal title and more generally indigenous
rights were expressly discussed. Nevertheless, the debates surrounding the past, present and
future of members of CKGR communities, the Basarwa, or Southern African San were far
from settled by these two cases.

In   Roy   Sesana,   Keiwa   Setlhobogwa   and   Others  v.   The   Attorney  General - discussed in the
introductory chapter - but also in similar cases, the dominant attitude in indigenous rights
activism is to simplistically square relevant debates into a matter of either siding with the
government of Botswana's poor management of the crisis arising from CKGR moves, or
subscribing to the cause of victimized communities. However, as Suzman clearly shows,  it is
possible to criticise the government's attitude towards CKGR communities without endorsing
Survival International's essentialist views of the Basarwa as first peoples with historic and
somehow exclusive rights  over the Kalahari. 1 He agrees  with many other critics  that  the
government's 'treatment of Kalahari San populations remains patemalist, inappropriate and
ultimately disempowering to the extent that it reinforces the very structures of inequality that
the development process is intended to collapse'.2 But in a clear rejection of the indigenous
rights creed as adopted by Survival International, he deplored the fact that the government
missed an opportunity to show that 'the needs of communities like the San could be
reasonably addressed without cementing a concept as problematic as indigenous rights in
international law'.3 Noting both the dynamism and the resilience of the 'Kalahari cultures'
vis-8-vis external pressures, Suzman argues that what is at issue is not the imminent
disappearance of a culture per se, but the need for communities to negotiate their transition
'at their own pace, under their own steam and without the additional trauma of dislocation'.4

Arguably, here lies the main source of contention between advocates and opponents to
indigenous rights in Africa: differing views of claimant communities as undergoing some sort
of transition versus a (romantic) construction about their ancestral lifestyles and living

' J. Suzman, 'Kalahari Conundrums',at l -10.
2 Ibid., at 7.
3 Ibid.
4 Ibid.
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environments. The differing perspectives on the past, present and future of claimant
communities like the CKGR Basarwa are somehow tied to the contrasting lenses used to look
at problems they face. Portrayal of Basarwa and other CKGR communities in campaigns by
such organizations as Survival International has been criticised for being informed by 'a
contested anthropology which assumes an unchanging isolationist condition in which the
Bushmen are deemed "socially and culturally uninterested in and unprepared for participation
in independent pastoral economies-': In popular culture, a romanticised image of the noble
savage San-Bushmen whose peaceful  life was turned upside down by invasions of modernity
- which first came to them  in the form of a Coca-Cola bottle thrown from a small aeroplane -
is portrayed in the 1980s South African movie sequels: 77,e Gods Must Be Crazy.6

Months before the 2006 High Court's ruling, Segobye made a similar reflection on the fate of
CKGR communities by weighing the various interests at stake.7 The importance of Kalahari
resources for the socio-economic development of Botswana and its entire population is
central to the author's discussion of challenges involved in 'dividing commons': He
summarizes the interrogations underlying advocacy for some form of exclusive rights of the
San over the CKGR as following:

'Are we not, in supporting the cause of the FPK, also essentialising the San as the people of the
Kalahari (a fact not under dispute here) and in so doing legitimating an appropriation of a particular
common? Who are the CKGR communities? Should the neighbouring Bakgalagari communities also
be considered indigenous, given their long history of interrelationship with the CKGR? How far can
we extend the Cultural  landscape of the CKGR? These questions demand critical introspection beyond
the formal legal debate in the courts and the moral and passionate appeals of the FPK and the
international organisations in solidarity with the San'. 

Undoubtedly, the history of discrimination, domination and suppression of Basarwa-San
identity is a tragic one. Their struggle for recognition and more visibility is more than
legitimate.10 Denying, minimizing or dismissing this fact would be either a clear sign of overt
cynicism, or a complete ignorance of their historical or contemporary realities and conditions.
This is also valid for a number of other claimant indigenous groups. But beyond all thefailings of the government of Botswana (and other southern African countries) to
interactively reach a better path to reinstate them in their dignity, what is at issue is the
discourses and framework adopted in trying to achieve that end. Essentialisation of their
identity does not help to smooth the relations between claimant indigenous groups and their
governments or with members of other communities. In trying to correct past and present
wrongs, indigenous discourses are increasingly perceived as creating new problems by
depicting some groups as possessing exclusionary rights over lands, territories and resources.
Under any circumstances, forced removal or relocation of entire communities from
traditionally occupied lands against their will and without an overriding justification cannot
be defended. But in the CKGR case, it is clear that the major source of contention was not the
issue of illegality of occupancy by the Basarwa and members of other communities of their

5 L. Odysseos, Activism and Webs of Meaning: Rethinking the Relationship between the 'Local' and the
'Global' in the Central Kalahari Game Reserve (Centre for Civil Society Research Report No. 23,2004), at 26.
6 For a reference thereon, see K. Lehmann. 'To Define or not to Define: The Definitional Debate Revisited',
(2006-2007) 31 Am. Indian  L Rev., 209-529, at 509.

A. K. Segobye, 'Divided Commons', at 64.
8 Ibid.
9 Ibid.
10

See, for instance, R. K. Hitchcock.  '-We are the First People": Land, Natural Resources and Identity in the
Central Kalahari, Botswana'. (2002) 28 Journa/of Southern A#ican Studies 4, 797-824,  for an account on
sources ofcontemporary Basarwa grievances.
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CKGR settlements. In this and similar cases, the mere fact that relevant communities lived on
those same lands (territories) by the time of the establishment of the jurisdictional state

should normally suffice to prove their entitlement thereon.

Contemporary legalistic debates about aboriginal title in Africa alongside New Zealand's,
Australian, Canadian, US or similar systems are somewhat superfluous as they are premised

on differing historical contexts under which the theory evolved to counter terra nuttius

claims."  Beyond the inexcusable shortcomings of the government of Botswana in the CKGR
case, a major question is whether a state may be justified in somehow impinging on legally
(and historically) occupied lands in legitimate pursuit of general interests. The Central
Kalahari Game Reserve is said to represent a territory of 52,000 km2.12 As a reminder, the
entire population was estimated  to   be   less   than 1,000 persons   by  the  time  of the final
removals  in  2002.11 1sn't there enough space for balancing the various interests at stake?

Should the government of Botswana and De Beers be barred from diamond prospection and
exploitation in some areas of the reserve? If the allegations by Survival International were
substantiated and there were indeed, some diamond interests in the reserve, its width seems to
offer enough space for the country's exploitation of this vital resource for its development
without threatening the continued existence of CKGR communities in the reserve, if that is
their real aspirations.

Furthermore, is it not possible to develop tourism and conservation programmes within the
reserve without unwarrantedly and fundamentally disrupting the livelihoods of the
communities which have occupied the effected territories for ages? More than one country
would reject an exclusive entitlement  of  a  more  or less 1000-strong community  over  such
wide land and all its natural and mineral resources. More likely, democratic states would find
participatory ways by which exploitation of resources, tourism and conservation would
involve and benefit all, starting with members of communities living on the relevant lands.
While pressures on, and depiction of, natural resources of the reserve are at stake, the role of
the government would be to collaborate with the communities in finding suitable modes of

exploitation. Partnership between the government and these communities might result in the
best possible solutions, including on communities' future in or outside the reserve and the

issue of provision of services to communities. 14  Arguably, the radical language of indigenous
rights activism as used by Survival International seems to create or emphasise antagonisms
and incompatibilities where they should not exist.

"  See, for instance, Anaya, Indigenous Peoples.  at 29 et seq. It should be recalled that transposition of terra

nullius theories to Africa affected all 'natives' as by then, they were viewed as indigenous in opposition to

European newcomers.
12 See Cassidy et a/., Regional Assessment, at 26. This surface is nearly the combined size of Rwanda and

Burundi; bigger than countries like The Netherlands or Belgium.
I 3 See the introductory chapter.
14 According to Roy Sesana, Keiwa Setlhobogwa and Others v. The Attorney General, para. 1 (Justice Dibotelo
judgment),CKGR communities (and Applicants) were dependent on the government for the provision of the

following basic services:  (i) the provisions of drinking water on a weekly basis; (ii) the maintenance o f the supply of
borehole water; (iii) the provision of rations to registered destitute, (iv) the provision of rations for registered

orphans; (v) the provision oftransport for the Applicants' children to and from school, (vi) provision o f healthcare to
the Applicants through mobile clinics and ambulance services.
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9.2. What Indigenous Identity and Whose Indigenous Rights in
Africa?

9.2.1. The Contested Indigenous Rights Framework in Africa

Since the  last two decades, indigenous rights activism  is  a real phenomenon  that  is  part of the
African socio-political landscape. As extensively discussed in the various chapters, hunter-
gatherer, pastoralist and other communities have increasingly enrolled in the global
indigenous movement and adopted the global indigenous discourse in furtherance of their
rights. Emphasising their cultural difference, socio-political marginalization and economic
deprivation, the San, Twa, Maasai and numerous other groups are increasingly coalescing
with other groups, activists and donors in advocating their rights as indigenous people.
Subjugation by 'mainstreams' and threats to their traditional livelihoods on ancestral lands
are among other discourses used to advocate for (claimant) indigenous peoples' rights to
political and socio-economic self-determination. More specifically, some groups point to pre-
colonial marginalization, colonial and post-colonial injustices to justify the quest for special
protection of their identities. Pressures on ancestral lifestyles due to climatic changes or
human activity are further reasons used by some ethno-cultural groups inhabiting forests, arid
and semi-arid environments to justify their claims for special protection. Some African
countries legislative, executive or judicial bodies have taken steps in either debating or
recognizing indigenous rights. Many others are still hesitant or adamantly opposed to
domestic applicability of this legal framework.  At the regional level, the African Commission
on Human and Peoples' Rights has lent its institutional support to indigenous rights
promotion and protection in Africa.

A globally shared indigenous identity serves as the justificatory basis for claiming special
legal protection of particular communities in Africa. Under indigenous rights theories and
discourses, the basis for indigenous rights is the perception that there is a compelling need to
shelter claimant communities from threats that are not shared by non-claimant groups. Most
likely, advocacy for indigenous rights in Africa is rooted in very noble intentions: subtracting
the various claimant groups from their marginality and empowering them without denying
them their identity. The ideal that individuals and their communities should have a right, or
be encouraged, to live their lives as they please in ways that respect their customs and
traditions should certainly be supported. Taking a retrospective look at history, many human
tragedies during the last few centuries might have been averted had these ideals been adopted
and observed throughout the various encounters between peoples from different backgrounds.
The constantly stressed and growing importance of moral and legal precepts justifying
protection - and sometimes preservations - of differences is a remarkable step forward for
humanity.

The problematic issue raised by invocation of indigenousness in Africa remains the fact that
beyond the current appropriation of this identity by (some elites from) specific African
communities, no objective criteria exist to determine its boundaries.   Few,   i f any, voices
question the necessity of empowering particularly vulnerable or marginalized communities.
Little disputed is the principle that there should be some recognition of territorial, cultural or
political rights of these communities, subject to contextually appropriate balancing. The main
source of contention lies in perceptions of indigenousness as a concept, a framework and a set
of discourses used to advocate these rights. In December 2008, as the present study was in a
process of finalization, an academic journal focused on African politics - Politiqtie Africaine -
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issued a publication entitled enjeux  de  l'autochtonie:S The various contributions therein only
confirmed two of the central arguments developed throughout this study: that indigenousness
is still a disputed concept and legal framework in Africa and that it is still used with meanings
and understandings other than the ones constructed under the global indigenous rights
movement. Rather than focusing on hunter-gatherers and pastoralists claiming
indigenousness within the contemporary meaning attached to the concept, the introductory
chapter and the various contributions focused on the 'first here' or 'owners of the land'
dimensions underpinning conflicts or exclusions in such countries as Ivory Coast, Liberia,
Burkina Faso, Cameroon, Guinea, South Africa, Uganda, Mozambique and so forth.16 In
these and other mentioned countries, the various contributions highlighted the
dichotomization of identities into 'allochthons' and 'autochthons' with the latter supposed to
have socio-political, economic or social advantage over the former, using the 'first here'
argument. 17  In that respect, the central focus of these analyses intersected with contemporary
indigenous rights discourses. In both cases, claimant autochthons position themselves as the
legitimate owners of the land by, correlatively, denouncing 'invaders who have stolen the
country'.18

Hence, one of the main explanations for the confusion surrounding current indigenous claims
in Africa lies in the historical irony underlying some of those claims. Colonial historiography
and anthropology constructed most pastoralist communities as settlers, with attributed
Caucasoid roots. The inherently agriculturalist Bantus were depicted as the authentic Africans
(Negros at the time) in opposition to the Nilo-Hamitic pastoralists considered as settlers. 19

The fact that pastoralists dominate the contemporary indigenous movement in Africa and
their claims of marginalization are mainly directed against settled agriculturalist communities
considered as 'dominant' in more than one post-colonial African state, is indeed ironic and
somewhat paradoxical.

Depending on perspectives adopted in examining the status of particular claimant
communities, there are fundamental disagreements in relevant scholarship, activism or,
practice as far as endorsement of indigenous rights is concerned. Even in those (African)

15 Our translation would  be the stakes  Of indigenousness.   For the publication,  see A. Cutolo  and P. Geschiere
(Coord.), Enjeux de /'/tutochtonie (Politique A fricaine No. 112, Decembre 2008),  1-216.
16

See  A. Cutolo, 'Population, Citoyennetts et Territoires: Autochtonie et Gouvernementalitt en Afrique', in A.
Cutolo and P. Geschiere (Coord.), Enjeur de l'autochtonie, at 5-17. The titles of the various contributions in the
publication are revealing (K. Arnaut, 'Les "Hommes de Terrain": Georges Niangoran-Bouah et le Monde
Universitaire de l'Autochtones en Cote d'ivoire'; M. Bods, 'Fun&ailles Pour Un Ami: Des Luttes De
Citoyennet6 Dans La Guerre Liberienne'; Q Gausset, 'L'aspect Foncier dans les Conflits entre Autochtones et
Migrants au Sud-ouest Du Burkina Faso'; J-M. Mun6z 'Au Nom du ddveloppement: Ethnicitt, Autochtone et
Promotion du Secteur Prive au Nord du Cameroun'; M. Engeler, 'Guinea in 2008: The Unfinished Revolution';
A. Wa Kabwe-Segatti, 'Violences Xtnophobes en Afrique Du Sud: Retour sur un Dasastre Annonc6'; S.
Finnst m, 'An African Hell of Colonial Imagination? The Lord's Resistance Army/Movement in Uganda,
Another Story'; S. Perrot, 'Les Sources de l'incomprehension: Production et Circulation des Savoirs sur la
Lord's Resistance Army'; M. Cahen, 'A la Recherche de la Ddfaite, Notes sur une Certaine Historiographie de la
"Rtvolution" et de la "Contre-ravolution" au Mozambique et sans Doute Ailleurs'). Anyone who is familiar
with the theme of indigenousness in Africa as explored throughout this study would note that the same concept
is explored here with a deferring meaning. Invocation ofthe concept is, nonetheless, equally criticised.
17  See, for instance, K. Amaut, 'Les "Hommes de Terrain": Georges Niangoran-Bouah  et le Monde
Universitaire de l'Autochtonie en Cote d'Ivoire', in Cutolo and Geschiere (Coord.). Enjeur de l'autochtonie, at
18-35.
18 See Eltringham, 'Invaders Who Have Stolen the Country', 425-446.
i9 See chapters 3,6 and 7 for elaboration and sources thereon. The title of a publication such as R. Oliver,  'The
Nilotic Contribution to Bantu Africa'. is revealing.
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countries where the indigenous identity is the most contested, the major debates surrounding
the sources of marginality of claimant groups do not focus on the issue of historical claims as
the first inhabitants. Some critics of the transposition of 'global primitivism' to the African
scene perceive the indigenous rights framework as far from being the right answer because
the indigenous rights movement, in its simplest form, 'juxtaposes a romantic view of
indigenous peoples against an immoral and destructive world capitalist system'.20 A strong
critic of indigenousness in general, Kuper concedes that as far as hunters and nomadic
herders are concerned, it is sound to argue that they represent 'not merely the first inhabitants
of a country but the original human populations ofthe world'.21

Disagreements are on what implications this acknowledged historical reality should have on
the status of the claimants, in terms Of their entitlements and to which extent this should
constrain national policies. Recorded history of interactions between claimant indigenous
groups and other (farming) communities for centuries or millennia is seen as an additional
argument countering the essentialization of the former's lifestyles.22 As in many other
contemporary debates over identity, there are indications that neoliberal ideals underpinning
advocacy for recognition of indigenous rights in Africa overshadow any contrary views
expressed by those uneasy with this particular concept or legal framework. But as dissenters
constantly warn, the concept's history, meaning and implications for the future inspire
caution and argue in favour of avoidance of oversimplification. Cultural essentialism
underlying indigenous claims rehearses discourses shaped by historical realities from other
parts of the world.23 The various chapters and partial conclusions highlighted the major
reasons why there is a relative resistance to the introduction of the indigenous legal category
in African polities.

9.2.2. Indigenousness as a Concept with a Loaded History

In relatively young, ethno-culturally diverse and politically volatile African states, there are
still profound confusions in terms of conceptualization over who is, or should be, included in
or excluded from this legal category. Admittedly, the debate about the lack - or even the
desirability - of a definition of who is indigenous under the current construction of the
concept is global. However, the importance of that debate is much more salient in Africa than
it is in many other regions of the world. In the Americas, Australasia and Arctic region,
' indigenous people(s)' refers  to a clearly distinguishable category of people who controlled
the land before their subjugation by people of European descent. On the African scene, this
very understanding of indigenousness was - and to great extent is still extensively - used to
refer to all inhabitants of the continent by the time of European exploration, conquest and
colonization. At the time of the establishment of protectorates, colonies, mandates and
trusteeships in Africa, all native populations of the continent were considered indigenous vis-
a-vis the Europeans. In British, French, Portuguese, German possessions in sub-Saharan
Africa, the concept simply referred  to all 'black' populations  of the sub-continent.  In a period
characterized by racial and civilizational hierarchies, indigenousness had a rather pejorative
meaning under colonial rule.

20
Odysseos, 'Activism and Webs of Meaning', at 26.

2i Kuper, 'The Return ofthe Native'. at 390.
22 Ibid.
23 See for instance, the various criticisms by Kuper, Suzman, Hodgson, Igoe, and others discussed in preceding
chapters.
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The fact that some groups might have preceded others on particular territories was not
instrumentally used as is the case today. Nonetheless, the seeds of contemporary (confused)
discourses over indigenousness in Africa were, arguably, sowed during these early years of
the colonial enterprise. Reconstructions of the history of the continent and of its mosaic of
ethno-cultural/linguistic identities generated discourses on African migrations whereby the
cradles of the various pre-colonial African civilizations were mapped. Batwa-Pygmies were
the original inhabitants of Tropical African, the San were the first people of Southern Africa,
the Bantus migrated from Cameroon-Nigeria area while the Nilotics - as the very evocative
name suggests - had their historic homeland somewhere along the Nile River, between Kenya
and Egypt. As illustrated in the more elaborate discussion on Kenya's Maasai and Rwanda's
Batwa, archaeological, historical and ethno-linguistic debates thereon remain far from settled.

But regardless of contested aspects of reconstructed histories, discourses on the origins and
time of migration shaped the feelings of belonging that continue to polarise ethno-cultural
groups until present day.

In the light  of what  was said above about the meaning of indigenousness until the 196Os,  it
should be noted that the exclusive appropriation of this identity by some ethno-cultural
groups somehow presupposes a redefinition of who is indigenous in Africa. Enrolment and
participation in international fora dedicated to indigenous rights - mainly since the last decade
of the twentieth century - should be seen in its two facets: as a path taken by marginalized
communities in search for all sorts of empowerment opportunities, but also as a tool to
advance socio-political and economic aims of specific identities. Various chapters discussed
the fact that the indigenous identity in Africa is invoked not only hunter-gatherers and
pastoralists but also by such other as diverse groups as the Imazhigen or Ogoni farmers, the
Namibian Basters or, Afrikaner nationalists in South Africa. Similarly, the Ewes are
considered to be one of the biggest ethnicities in Togo. Yet, United Nations records show that
a representative from this community was awarded UN funds to attend the twenty-first
session of the then UNWGIP.24 Invocation of indigenousness by a growing number of groups
on grounds of differing socio-economic, political and historical landscapes only lends more
legitimacy to those who question  the very essence of this redefined identity.

In fact, the redefinition itself is still caught up into incoherent and, at times contradictory,
discourses that need further clarification. The relatively few available studies digging deeper
into the complexities attached to indigenous identification in Africa are far from conclusive.
The IWGIA landmark report endorsed by the ACHPR is currently considered as the reference
by those making a case for recognition of the indigenous identity and claims in Africa. In
stressing situational characteristics than aboriginality, the report acknowledges - and yet
downplays - the negativities associated with indigenous identification in Africa. The
following excerpt describing the movement captures the complexity of discourses on
indigenousness in Africa:

'It is by no means an attempt to question the identity of other groups or to deny any Africans the right
to identify as indigenous to Africa or to their country. In a strict sense, all Africans are indeed
indigenous to Africa. We also recognize the concern of those who feel that the term 'indigenous
peoples' has negative connotations in Africa as it has been used in derogatory ways during European
colonialism and also been misused in chauvinistic ways by some post-colonial African governments.
However, notwithstanding these possible negative connotations of the word itself, it has today become

24 According to ECOSOC, State of the Voluntary Funds for Indigenous Populations, UN Doc
E/CN.4/Sub.2/AC.4/2003/12,  16  May  2003,  at 12, Akouvi Betty Gblem of'Association  pour la promotion
durable de la femme defavoriste' represented the Ewe indigenous group.
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a much wider internationally recognized term by which to understand and analyse certain forms of
inequalities and suppression such as the ones suffered by many pastoralists and hunter-gather groups
and others in Africa today and by which to address their human rights sufferings. 'Indigenous peoples'
has come to have connotations and meanings that are much wider than the question of 'who came
first'. It is today a term and a global movement fighting for rights and justice for those particular
groups who have been left on the margins of development and who are perceived negatively by
dominating mainstream development paradigms, whose cultures and ways of life are subject to
discrimination and contempt and whose very existence is under threat ofextinction'. 25

The core issue with indigenousness in Africa is precisely that the concept is still popularly
construed in a strict sense that covers all Africans. In the colloquial language as well as in
many disciplines other than law and ethno-anthropology, many Africans still consider all
descendants of pre-colonial inhabitants of Africa as indigenous on the continent. The re-
shaped, international meaning seems not to have (yet) gained currency beyond the cycles of
non-claimant groups and a limited number of activists and scholarly sympathisers. The fact
that some representatives from 'non-typical' groups - Basters, Afrikaner, Ewe, to name but a
few - have (frequently) participated in global indigenous fora reinforces the suspicion about
the divisive potential of this concept. Contemporary negativities associated with
indigenousness are trapped into the concept's own not-so-radiant past. Suzman goes far in his
criticism of indigenousness by arguing  that  the ' indigenous rights narrative appeals  to  the
same cultural logic as that invoked by the far-right in Europe when bleating their opposition
to immigration or minority rights issues'.26 As controversial as the comparison might seem,
Suzman's remarks are backed by the fact that even the language used by some of these far-
right organizations (in Europe) is - almost entirely - identical to indigenous rights discourses.
For instance, the British National Party's mission statement justifies its very existence as
motivated by the need to 'secure a future for the indigenous qeoples of these islands in the
North Atlantic which have been [our] homeland for millennia'.

Furthermore, issues are raised about the very ownership of processes of indigenous
identification in Africa. Representation of indigenousness in Africa as a grassroots
phenomenon does not account for the processes under which indigenous organizations are set
up and the main targets of indigenous claims and activism. Claims that groups started to
organise themselves at local level before going national and international does not necessarily
account for the whole reality.28 Some groups might have started their struggles for national
recognition and empowerment decades back but their endorsement of the indigenous identity
was widely influenced by global dynamics and processes. Additionally, struggles for
recognition, socio-political participation and access to opportunities and resources, are indeed
local in nature. But indigenous identification in Africa is a dynamic that was inspired by
participation in symposia in such places as Vienna, Geneva, New York, Copenhagen, Arusha,
Kidal, or Gaborone, where representatives became aware of the potential benefits of adopting
this identity. Framing their struggles in terms of indigenous rights is clearly inspired by
international dynamics and discourses borrowed from other parts of the world. The adopted

25 ACHPR and IWGIA, Report on /ndigenous Populations/Communities, at 86-87.26
Suzman, *Kalahari Conundrums', at 6.

27 British National Party. Mission Statement, http://bnp.org.uk/about-us/mission-statement/  (visited  on  17  June
2009). The statement clarifies who the indigenous are: 'people whose ancestors were the earliest settlers' in the
islands after the last great Ice Age as well as those originating from 'historic migrations from mainland Europe',
namely 'the Celts, Anglo-Saxons, Danes, Norse and closely related kindred peoples'. For more on this party, its
politics of hostility towards immigration and people from specific racial or religious backgrounds,  see  P.  John,
et a/., The British National Party: The Roots Ofits Appeal. Democratic Audit, Human Rights Centre, University
of Essex, 2006.
28 Ibid., at 86.
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discourses - historical marginalization and injustices, colonization by mainstreams, denial of
land rights, dams, logging concessions, environmentalism and conservationism to name few -
are global in nature. But demographic realities and situational characteristics of African
countries are not the same as those of countries where the indigenous movement originated.
The interconnections between the 'global' and the 'local' in promoting a right to uphold
ancestral ways and customs - using globalized discourses and networks - is seen as a
paradoxical feature of the indigenous movement in general, but also in its specific application
to Africa. In the end, some critics denounce the indigenous rights movement and the
underlying discourses for not being indigenous to Africa.29

9.2.3. Incoherent Substance of Indigenous Claims in Africa

Few, if any, studies on the contemporary indigenous rights movement fail to highlight the
importance of the Martinez Cobo studies and their impact in intemationalizing and
globalizing the indigenous rights discourse. As previously elaborated (chapter two), the work
of Martinez Cobo acknowledged that it did not cover Africa and recommended that a
'corresponding study' be carried out, covering the continent. To date, the United Nations has
not carried out such detailed and deeply researched study. There have been thematic studies
covering (some) African countries and two relatively short visits by the Special Rapporteur in
South Africa and Kenya.30 For these reasons, perceptions in non-claimant indigenous
societies are that in literature, activism and international processes, Africa has been co-opted
by the global indigenous rights movement. Co-option of groups from Africa is partly
explained by the fact that the United Nations has adopted an open policy vis-6-vis expressions
of indigenous identification. Self-identified groups frequently participate in UN-sponsored
fora or in the yearly sessions of the Permanent Forum on Indigenous Issues.31 In addition to
other sources of funding, the United Nations Voluntary Fund for Indigenous Populations
assists representatives from Africa and elsewhere to attend these fora. As numerous groups
from Africa and elsewhere increasingly participate in the international indigenous rights
movement, the questions and objections raised at the time of the Martinez Cobo studies have
not yet been answered. Interestingly, even within UN official circles, it appears that there is a
lack of consensus as to the desirability and appropriateness of indigenousness as a relevant
legal category in Africa. While some UN officials such as UNWGIP chairperson Daes or
Special Rapporteur Stavenhagen have made strong cases for recognition of indigenous rights
in Africa, Special Rapporteur Alfonso Martinez made an argument against the endorsement
of this identity.

By setting up a Working Group of Experts on Indigenous Populations/Communities, the
ACHPR has taken up  the task of promoting and protecting indigenous rights in Africa.  But as
evidenced by the name of the said-Working Group and the title of its main report issued in
2005, reference to 'indigenous populations/communities' displays the complexities and
anxieties that clear conceptualization of this identity in the region involves. The reluctant,
calculated use of 'populations/communities' was made at a time when international
indigenous rights theory was increasingly applying  to   them the concept of 'peoples'.   But

29 In a discussion - on (the legitimacy of) indigenous rights in Africa - with an African scholar who preferred not
to be named, the present author invoked the fact that these rights were promoted by the ACHPR, to which the
scholar exclaimed: 'How African is the African Commission?'.
30 In South Africa  (from  28  July  to 8 August  2005,  UN Doc., E/CN.4/2006/78/Add.2,  of 15 December 2005)
and Kenya (4 to 14 December 2006, UN Doc. A/HRC/4/32/Add.3, of 26 February 2007).
3 1 The present author met several delegations of indigenous peoples' representatives' from Africa during the
sixth (2007) and seventh (2008) sessions of the UNPFII.
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despite this appropriation of the indigenous identity by Africa groups and, at least, one
regional body - the ACHPR - the desirability of exclusive invocation of indigenousness in
Africa is not subject to easy answers. The fiercest critiques of the burgeoning indigenous
claims in Africa see this identiy as just another extrapolation of a Western historical reality
in process of being globalized.3   They readily invoke the fact that whether under the African
Commission or at the local level, promotion of the indigenous identity is morally and
materially supported by Western actors, whether governments or private organizations.

Besides the UN and some affiliated institutions, organisations such as 1WGIA have had a
tremendously positive involvement in efforts aimed at addressing problems faced by the most
destitute, marginalized and dispossessed members of African communities. One among other
important achievements is to draw domestic and global attention to the plight of claimant
indigenous groups - mostly hunter-gatherers - whose long sufferance has remained in the
shadows of history. In many ways, IWGIA - like other organizations in the same line of work
- contributes to the betterment ofthe lives of (members of) claimant indigenous communities.
The organization's invaluable contribution includes the regular publications documenting the
deplorable living conditions of claimant communities - or hardships arising from
conjunctures - but also other forms of assistance including the financing of 'development'
projects. IWGIA is also the engine driving ACHPR's efforts in the particular field of
indigenous rights promotion in Africa.8 As extensively discussed in previous chapters,
activities undertaken through the ACHPR or in direct collaboration with claimant indigenous
groups, focus on: 1) recognition of land rights for indigenous peoples; 2) protection and
promotion of the human rights of indi nous peoples; 3) self-organization and empowerment
mission on human and peoples' rights.

However, in spite of the commendable work by this and similar bodies championing
indigenous rights in Africa, the imperatives of assisting groups with pressing needs do not
preclude questions about what the promoted identity might generate in the long run.
Unquestionably, the Maasai, Batwa, Basarwa and other claimant indigenous groups need
protection of the fundamental rights. The vital needs of these groups - including communal
land rights - should certainly be protected, taking into account the comparative situation of
members of wider societies in which they live. Nonetheless, there are legitimate concerns
about what, for instance, self-determination of any of these groups really means in the
particular context of Africa. The downside of invocation of indigenous discourses by
movements pursuing radical agendas cannot simply be ignored.  Even  if organizations  such as
IWGIA stress the need to focus on situational characteristics of groups in promoting and
protecting their rights and identities, the indigenous framework still struggles to purge itself
from its initial nativistic undertones. Many claimant indigenous groups in Africa still stress
their (purported) aboriginality on ancestral lands and territories as a justification for

32 This was a recurrent claim in exchanges with officials in Botswana, Kenya or Rwanda, even i f most of the
time those who said this preferred to go off record. A high-ranking official  in the Botswana's president's office
claimed in August 2008, that transposition of the indigenous movement in Africa was 'yet another manifestation
of western imperialism of ideas'. However irrelevant the mention might be, it should be noted that the official  in
question is 'Caucasian', an academic, born in a western country, but acquired the nationality of Botswana by
naturalization.
33 As  acknowledged  by the organization on: /WG/A's involvement  in  the work of the /1#ican Commission,
http://www.iwgia.org/sw24946.asp (visited on 14 July 2009), 'The overall objective of IWGIA's activities in
relation to the African Commission is that the promotion and protection of the human rights of indigenous
peoples will be fully integrated in the work of the African Commission'.

See http://www.iwgia.org/sw 17656.asp (visited on  13 July 2009).
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entitlements they claim under indigenous rights:S This type of discourse on special
entitlements of only some ethno-cultural groups based on their aboriginality appears to be the
main  source of contention over reinvention of indigenousness in Africa.

Furthermore, the neo-patrimonial features of indigenous claims in Africa are another major
source of criticisms directed at this particular form of identification. A number of claimant
indigenous groups have somehow enlisted in nearly all global fora or networks offering
platforms for expressions of - real or reinvented - differential identities. For instance, the
Maasai, Batwa, Rehoboth Basters, Afrikaners, Ogoni, Oromo, are among other African
groups listed as 'Unrepresented Nations and Peoples', alongside such other 'nations' as the
Tibetans, Kurds, Chechen and Aboriginals of Australia.36 Unless words no longer mean what
they are supposed to mean, the positioning of Maasai activists from Kenya as belonging to an
unrepresented people is a dynamic less likely to reassure national authorities in their
suspicions over a secessionist potential that this form of identity politics embodies. As
previously discussed in the chapter on Kenya's Maasai, the group might not be adequately
represented in all spheres of the country's socio-political life but - in the past as in the present
- it cannot simply claim to be unrepresented.37 The convergence of indigenous claims with
other identity politics has the potential to shake the pillars of post-independence African
statehood, namely respect for independence and territorial integrity of the colonial states.
Participation of the above-mentioned claimant indigenous groups in such bodies as the
Unrepresented Nations and Peoples' Organization (UNPO) alongside activists from Southern
Cameroons openly promoting the independence of their territory raises questions about the
ultimate goals pursued and the appropriateness of means used to achieve them.

The incoherence of indigenous claims in Africa lies in the fact that claimant indigenous
representatives portray their initiatives as intended to safeguard ancestral lifestyles, while
promoting development activities that whose implementation would certainly affect ancestral
ways and customs in some areas. It is very doubtful whether hunting-gathering or
transhumant pastoralism will be safeguarded through empowerment activities undertaken by
some indigenous development organizations. Promotion of education, women rights,
infrastructural development or farming projects are, arguably, not the most natural ways of
safeguarding ancestral lifestyles of hunter-gatherers and pastoralists. Yet, such activities are
undertaken by representatives of more than one claimant indigenous people. In some places
where indigenous claims have taken the form of development organizations, indigenous
identification appears as much more a path towards socio-political and economic
empowerment than a matter of safeguarding differential identities and lifestyles.
Indigenousness as a path to development reflects another feature of adaptability of (some)
African ethno-cultural identities to changing environments.   In the 195Os, members  of
pastoralist communities in Eastern D.R. Congo used to offer cattle to colonial administrators
in order to 'liberate' their children from what was seen as oppressive education. But some
decades later, those who had been 'liberated' from schools found themselves selling cows to
send their children to schools, out of a realization that their traditional ways and customs

35 During an interview in July 2008, a prominent Maasai rights activist even mentioned with pride the fact that
Nairobi carried a Maasai name, and as such, somehow being part of traditional Maasailand.
36

For a listing of 'unrepresented peoples', see http://www.unpo.org/content/view/7783/240/ (visited on 14 July
2009).
37 It was previously noted that members of the Maasai communities have held (or still hold) some of the highest
positions in Kenya, including the country's vice-presidency and ministerial posts.
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couldn't survive modernity.38 It is doubtful whether such example embodies the reality of
claimant indigenous communities but it testifies to the readjustments that more than one
African community has had to make in order to adapt to changing realities.

After all, multiculturalism in Africa is a reality that goes far beyond the sole realm of
indigenousness. Salience of traditional lifestyles or, observance of ancestral ways and
customs are certainly more expressed in some African communities than in others. But
cultural distinctiveness  is not a marked characteristic of the sole claimant indigenous groups.
Additionally, historical dynamics have shaped the realities of many African identities to the
extent that it is sometimes hard to tell which features are characteristic of which particular
group. Indigenous rights activism frequently invokes the dangers of assimilation of
indigenous groups by 'mainstreams'. It tends to ignore that in the African context, some
features of the so-called mainstreams are products of relatively recent colonial and post-
colonial realities of the continent. Many westemized features of African states - and of the
peoples of the continent - are a product of the civilization project of the colonial state that
affected all African identities. There is a need for a clear understanding of the nature of
threats that claimant indigenous groups face. Determination of those threats needs to clarify
the peculiarity of the suffering of claimant indigenous peoples during the colonial and,
mostly, the postcolonial era. Solutions might be different depending on whether problems are
understood to be political and socio-economic, as opposed to a matter of safeguarding
differential identities. In the end, it remains to be determined whether the endorsement of the
indigenous framework is the right channel for grievances of claimant communities in Africa.
There is room for arguing that in some instances where state authorities might be willing to
get constructively involved in addressing the plight of claimant groups  - to the best of their
abilities - the controversial nature of the chosen identity might distract them from taking the
required action.

Only few decades have passed since the reinvention of indigenousness as a source of
identification and legal protection in Africa. Based on the problems faced by some claimant
groups, pragmatism would normally argue in favour of supporting their participation in one
of the very few available international fora in which they can channel their grievances.
However, in spite of the process of institutionalization of this identity within the UN
structure, there are doubts as to whether the new meaning increasingly attached to
indigenousness will fit and have positive, lasting impact within the African landscape. Like
other constructions of indigenousness in the past and some underlying concepts such as self-
determination, there is a danger that the complex realities of Africa and socio-political
dynamism will alter the contemporary landscape under which indigenous claims are
formulated.

9.3. State-Building, Community Marginality and Empowerment

9.3.1.   The Need for Constitutional Accommodation of all Identities

The starting point in conceptualising rights of ethno-cultural communities in Africa is to
acknowledge the tremendous diversity of the continent's population. It is also necessary to
acknowledge that contemporary antagonistic expressions of identities are mostly linked to the
very artificial nature of state-formation and the relatively short history of African statehood.

38 This was the lived experience of many members of the Banyamulenge community in Eastern Congo, as
narrated to the author by Mzee Andra Nkoko.
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Narrow focuses on specific narratives and identities are likely to lead to partial or double-
edged solutions. Postmodernists will possibly argue that current state structures are deemed
to disappear, and the integration dynamics, including in Africa (as exemplified by
organizations such as the African Union, the East African Community, the Economic
Community of West African States, the Souther African Development Community, etc.)
downplay the importance of current state structures. But since they are still part of
contemporaneous reality, solutions to problems faced by claimant indigenous group - be they
identity and non-identity based - need to be framed, taking into account the inescapable
reality of African statehood. The way national constitutions address identity challenges is
therefore crucial in the quest for solutions to problems faced by particular identities. Some
countries, more than others, have made positive attempts to address challenges arising from
the management of the national ethno-cultural identities.

South Africa and Ethiopia are among other African countries that have adopted Constitutions
with progressive provisions aimed at accommodating national diversity. The mere fact that,
as a matter of national constitutionalism, these and some other countries recognize the
existence of different nations, peoples, ethno-linguistic groups - whatever the nationally
adopted terminology is - represents a significant step on the path towards accommodation and
peaceful co-existence. The South African constitutionalism represents an example of formal
recognition, on an equal footing, of the major (ethno-)linguistic communities in the country
that offers a space for the various identities to thrive. But it is possible to argue that post-
apartheid has more political maturity, more economic resources and less ethnic
fractionalization than a number of other African countries. Keeping that in mind, the South
African constitutional provisions might not be easily exportable to other - more diverse and
complex - situations. Admittedly, constitutional recognition is not a panacea. Constitutional
provision that '[e]very Nation, Nationality and People in Ethiopia has an unconditional right
to self-determination, including the right to secession',39 is subject to criticisms relating to the
sincerity of the political will to practically implement it.40 Some also suspect that it might
have negative effects on the country, the stability of its people and of the continent as a
whole.4' This suggests that legal recognition of diversity needs to be accompanied by policy
measures meant to empower all individuals and communities, without discrimination. In
many diverse African countries, current structures and institutions intended to accommodate
national diversity are still a product of, or inspired by, colonial heritage. Tile status of the
traditional, ethno-cultural identities (customary rules) and the diverse African languages are
still governed by arrangements set up, or inspired by, the colonial state. In some places there
is a need to re-assess the suitability of existing arrangements. Where it is obvious that some
identities have been disadvantaged throughout their history of cohabitation with other groups,
national constitutions should try to reverse this reality, taking into consideration the
singularities of situations in particular countries. In more than one African country, nation-
building efforts co-exist with recognition of different identities. Such recognition needs to
apply to all groups that wish to uphold their differing identities.

The first step towards social justice in its collective dimension is for all ethno-cultural
communities, large and small, to be given equal treatment. Inevitably, some cultures,
languages and identities will disappear, out of the normal course of history. But such
disappearance should not be a result of suppression, oppression or forcible assimilation,

39
Previously cited Art.  39 of the Ethiopian Constitution of 1994.

40 See generally Henrard and Smis, 'Recent Experiences', at 37 et seq.; Aalen, 'Ethnic Federalism and Self-
Determination', 243-261.
41 Ibid.
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mainly of small groups into large ones. Countries like Nigeria, Uganda, Namibia, and, to
some extent D.R. Congo, among many others, have shown that nation-building efforts do not
prevent recognition of traditional/customary authorities generally referred to as chiefdoms.
They still face challenges of bridging identities as evidenced by frequent armed struggles
against public authorities. Nonetheless, it is fair to optimistically state that formal recognition
of traditional features of collective identification is a positive step. Grievances relating to
such recognition are rooted in the recognition of only some traditional authorities, with a
correlated exclusion of others. They are not expressed against the recognition of differential
identities as a matter of principle. In such landscapes where tradition-based institutions co-
exist alongside state structures, the emerging indigenous rights theory is still yet to be
reconciled with these pre-existing features. Even within the framework of African human
rights regionalism, it appears that recognition of collectives (peoples)  is not a major problem.
Peoples' rights in the African Charter were codified before the global indigenous movement
was extended to Africa.

As highlighted in the various chapters, the widely disputed nature of current indigenous
identification in Africa argues in favour of a needed contextualization of problems posed by
accommodation of diverse national identities in Africa. Arguably, identity issues in Burundi,
Rwanda, Swaziland, or Lesotho might  call for different forms of accommodation of identities
from such highly diverse countries as Nigeria, Cameroon, D.R. Congo, Ethiopia, Zambia,
Tanzania and others. Groups with a pre-colonial history of integration might require different
forms of recognition than those whose sole common denominator is the shared colonial
history. in those countries where identities might be territorially mapped, there are (or it is
possible to imagine) constitutional or policy arrangements that grant some form of self-
determination to the various communities.42 In the end, constitutional provisions meant to
accommodate national diversity need, as much as possible, to build on consensual approaches
to management of diverse identities, taking into consideration contemporary realities of
particular identities.

9.3.2. Socio-Economic and Political Empowerment

The characteristic feature of associative initiatives of claimant indigenous groups under the
form of development organizations has led to the suggestion that - without downplaying
socio-cultural dimensions in their claims - indigenousness appears to be a path towards socio-
economic and political empowerment. Disenfranchised communities, whether under pre-
colonial, colonial and/or post-colonial eras have a legitimate right to call upon their
governments to address their plight. Disagreements are mainly centred on the methods used
to seek the redress and the forms of redress, not on the principle that there should be some
form of redress. Success of measures aimed at socio-economic, political and cultural
empowerment of disenfranchised communities - whether currently enrolled in the global
indigenous movement or not - widely depends on whether adopted approaches are inspired
by a search for holistic solutions to problems faced by these, but also other, communities.

The emerging theory of human security - however still vague and disputed the concept might
be - provides for a framework capturing most dimensions involved in balancing the numerous
interests at stake. Broad conceptualizations of human security are inscribed in contemporary
realization of the interconnectedness of problems faced by destitute and disadvantaged
individuals and communities. Only by linking claims for protection of distinctive cultural

42 As a reminder, the Katangese Peoples' Congress v. Zaire, para. 4, by the ACHPR list the various forms that
self-determination can take.
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identities with social, political and economic factors underpinning such claims, is it possible
to frame lasting solutions. There are elements of general indigenous rights theory that are
clearly of relevance to, at least some, claimant groups in Africa. However, applicability of
indigenous rights discourses in Africa is still questionable as it is necessary to clarify the aims
of the indigenous rights movement. While the primary goal is socio-political and economic
empowerment of claimant communities but also the need to break cycles of violations of their
individual and collective human rights of claimant communities, indigenousness might not
necessarily be the appropriate framework. It is doubtful whether a temporary resort to
indigenousness as a path to socio-political and economic empowerment is the most effective
path to solving problems faced by claimant communities. The adoption of a strict indigenous
rights framework might solve some problems while creating others. Otherwise, if cultural
preservation is the main goal - which does not appear to be the case under the current
landscape of indigenous activism in Africa - advocates of indigenous rights in Africa still
have some work to clarify those features of hunter-gatherer, pastoralist and other claimant
communities that are currently suppressed and need preservation for future generations.

There are activists, scholars and community representatives who have dedicated their
energies to defending the right of hunter-gatherers and transhumant pastoralists to uphold
their ancestral lifestyles. As illustrated, among many others, by the controversies surrounding
the CKGR moves in Botswana, essentialized views of these communities argue that they are
only able to survive in their historical, 'natural' environments. There are others who see these
communities as being at different stages of unavoidable transitions, taking into consideration
the ever-changing realities that have affected and continue to affect not only these but also
other African communities. Whatever the reality might be, it is a fact that increasingly, many
children from claimant indigenous communities enrol in formal educational institutions.
Furthermore, in spite of their clear disadvantage, several active members of claimant
communities, either fully or partially, resort to modern means of earning the income upon
which their daily survival depends. The sight of Maasai in their red (or blue) robes in the
streets of Arusha, Dar es Salaam, Nairobi or of Twas selling pots or other artefacts in
Bujumbura or Kigali, suggests that preservation of ancestral lifestyles might not be the most
obvious solution for a sustainable future for (all the members of) these communities.
Grounding on some manifestations of adherence by (at least some members of) claimant
indigenous communities to 'modernity' - which does not rhyme with full rejection of their
culture - or their longing for such lifestyle, it is difficult to imagine a unified struggle by
members of these communities to uphold hunting-gathering or transhumant pastoralism fifty
years from now. More than dogma, narratives or opportunistic adherence to the only
available international (legal) fora, the long-term interests of these communities should be the
most determinant factor in endeavours aimed at empowering these communities. Socio-
political and economic empowerment of claimant indigenous communities need
comprehensive solutions that involve not only promoters and sympathisers of indigenous - as
this has so far been the case - but also governments and other social actors, including
(members of) non-claimant indigenous communities. The African scene is so complex and
sensitive that endeavours aimed at addressing problems such as those faced by claimant
indigenous groups need to take the contextual situations of particular communities into
account without essentializing their identities.
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Summary

Since the end of the 1980s and beginning of the 199Os, a growing number of (former) hunter-
gatherers and pastoralists have progressively adopted a new form of identification as the
indigenous peoples of Africa. Identification as indigenous people is part of a global
movement advocating for the rights of communities whose customs, institutions, beliefs and
identities have been and continue to be suppressed by dominant societies in countries where
they live. Alongside groups from other continents such as the various 'Indian' communities
of the Americas, the Aborigines of Australia, the Inuits of the Arctic region and the Sami of
Scandinavian countries, claimant indigenous groups of Africa regularly participate in
international fora and advocacy networks dedicated to furthering indigenous rights. Their
cause is championed by representatives from claimant communities, national, regional and
international NGOs and IGOs as well as scholars sympathetic to indigenous rights.
Historically marginalized hunter-gatherer or former hunter-gatherer groups such as the San
(popularly known as Bushmen) of Southern Africa, the Batwa-Pygmies of Tropical Africa or
groups like the Hadzabe and Ogiek of East Africa have coalesced with formerly powerful
pastoralist groups such as the Maasai or the Mbororo in advocating for recognition of their
henceforth shared identity as the indigenous peoples of Africa. Through appropriation of
global indigenous discourses, these groups push for, among others, national recognition of
their rights: to self-determination, to (communal) ownership, control and management of
ancestral lands. Put differently, Article 5 0 f the 2007 Declaration on the Rights of Indigenous
Peoples embodies one of their central aspirations which is the right to 'maintain and
strengthen their distinct political, legal, economic, social and cultural institutions, while
retaining their right to participate fully, if they so choose, in the political, economic, social
and cultural life of the State'. The convergence of the 'global' and the 'local' makes it
difficult to clearly comprehend the real substance of their claims as indigenous peoples. The
present research is precisely focused on the implications of indigenous identification and on
the substance of indigenous claims in Africa.

It is an undisputable fact that most, if not all, claimant indigenous communities in Africa face
real problems of sustainability of their traditional living environments and livelihoods. For
several centuries, hunter-gatherer or former hunter-gatherer communities have been
dominated by members of larger societies where they live. They have generally lived in the
margin of the dominant society and been subjected to discriminatory practices. The advent of
the modern African state has enhanced the marginality of most members of hunter-gatherer
communities. Limited engagement with 'modernity', including  lack of formal education,
constitutes a source of vulnerability and partially explains their lack of participation in socio-
political and economic life of countries where they live. Similarly, there are several factors
triggering the demise of transhumant pastoralism as practiced by several African
communities for generations. Environmental degradation but also human pressure on land
and other natural resources have culminated in an increasingly shrinking of the vast lands that
this particular lifestyle requires. The importance accorded to a settled agricultural lifestyle to
the detriment of nomadic pastoralism since the colonial era has led to a progressive
marginalization of pastoral communities.

The study built on a wide-range of materials from legal, historical and socio-anthropological
disciplines. The research process comprised an analysis of available documents but also
participation in international fora and interactions with various actors involved in matters
relating to claimant indigenous peoples. The material gathered throughout the research
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indicates that despite these considerations on threats to sustainability of claimant
communities' lifestyles, identification of (former) hunter-gatherers and pastoralists as the
indigenous peoples of Africa is (still) contested, mainly by states where they live but also by
members of non-claimant indigenous communities. Crystallization of contemporary
conceptualization of indigenousness is faced with objections of those who consider all
descendants of pre-colonial inhabitants of the African continent to be indigenous. Negative
attitudes towards indigenous identification in Africa either reject the framework as
inapplicable to the sole claimant groups in the inherently multiethnic African states, or
denounce indigenousness as a concept with a loaded history and a divisive potential.

The introductory and concluding chapters use the activism and legal case surrounding the
removal of Botswana's Basarwa from the Central Kalahari Game Reserve to illustrate the
various challenges and dilemmas involved in promotion of indigenous rights in Africa.
Central to the inquiry was an attempt to get a clear understanding of (1) what are the sources
and  implications of contemporary indigenous discourses and identification in Africa and,  (2)
if indigenous identification is the most important and inescapable path towards empowerment
of claimant groups? In an attempt to answer these questions, the analysis started with an
inquiry into the sources of current indigenous claims in Africa. It found that indigenous rights
activism in Africa is a ramification of a global indigenous rights movement. However,
despite some similarities in situational characteristic of (at least some) claimant indigenous
groups in Africa with indigenous peoples from other parts  of the world,  it is argued that there
are clear contextual differences between Africa and the places where the indigenous
movement started. Chapters two and three complementarily explored the linkages between
the global and the local in advocating for indigenous rights in Africa. The legal meaning and
implications of identification as indigenous peoples were explored in chapters four and five.

The multiplicity of ethno-cultural groups in most African countries poses particular
challenges in clearly determining which group qualifies as constitutive of an indigenous
people and what rights should be recognised to that group vis-8-vis other communities. Part
of the difficulty lies in the fact that in some countries, several communities claim to be
indigenous under the current understanding of the concept. Kenya is one such example
whereby there are more than twenty ethno-cultural communities claiming indigenousness. In
other countries such as Rwanda, a historical legacy of ethnic divisions has led the post-1994
authorities to reject any form of recognition of ethnic-based claims or any ethnic-driven
associative initiatives. A focus on Kenya's Maasai and Rwanda's Twas (chapters six and
seven) shows that there are indeed shortcomings in ensuring the rights of, and guaranteeing a
sustainable future for, the claimant indigenous communities. However, it is also argued that
there might be some legitimate objections raised by these countries with regard to recognition
and effective implementation of indigenous rights. Recognition of indigenous claims of
particular communities in some African contexts is further complicated by the institutional
co-existence of formal administrative units of the state alongside such other institutions as
traditional authorities or chiefdoms applying customary law.

The research found that there has never been any systematic research on indigenous claims
and matters of concern to claimant communities in Africa. The research also noted that since
the Martinez Cobo UN studies  in the 198Os, which focused on other parts of the world and
did not cover Africa, recommendations for specific studies covering the African context have
never been implemented. For that reason, it is argued that objections voiced by African
governments and other actors to institutionally recognize indigenous identity and implement
indigenous rights are generally too simplistically dismissed. The study insists on the need for
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thorough and systematic inquiry into the question of practical applicability of the current
international indigenous framework to Africa. It argues that whether under the indigenous
rights framework or other mechanisms, forms of protection of claimant indigenous
communities need to take into account the somehow competing identity claims by other non-
claimant communities equally willing to safeguard their differential identities. Accordingly,
the analysis argues that the emerging concept of human security might be relevant in better
capturing the complexity of identity claims in Africa (chapter eight). The study suggests that
the root causes of indigenous claims in Africa need to be addressed holistically, taking into
consideration the landscapes in which solutions are to be framed. Legal, political and other
forms of arrangements to protect particularly vulnerable communities would lead to long-
lasting solutions only if they address socio-political and economic sources of marginality of
claimant indigenous and other communities.
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Samenvatting

Sinds het eind van de jaren tachtig en het begin van de jaren negentig van de vorige eeuw
heeft een toenemend aantal (voormalige) jagers-verzamelaars en herdersvolken zich in een
groeiende behoefte aan zelfidentificatie uitgeroepen tot de inheemse bevolking van Afrika.
Erkenning van het bestaan van inheemse bevolkingsgroepen en deze als zodanig benoemen,
maakt onderdeel uit van een wereldwijde beweging die zich inzet voor de rechten van
gemeenschappen wiens gebruiken, sociale wetten en regels, inzichten en identiteit nog immer
onderdrukt worden door de heersende gemeenschappen in het land waarvan zij onderdeel
uitmaken. Samen met soortgelijke bevolkingsgroepen van andere continenten, zoals de
diverse 'Indianen'-gemeenschappen van Noord- en Zuid-Amerika, de Aboriginals van
Australit, de Inuit rond de poolcirkel en de Sami van Scandinavit, nemen inheemse
Afrikaanse groepen regelmatig deel aan intemationale fora en sluiten zij zich aan bij
netwerken die zich inzetten voor de verdere verwezenlijking van inheemse rechten. Hun zaak
wordt bepleit en gesteund door vertegenwoordigers van deze bevolkingsgroepen en door
nationale, regionale en internationale NGO's en IGO's, maar ook door wetenschappers die de
kwestie van inheemse rechten een warm hart toedragen.
Historisch gemarginaliseerde volken en voormalige jagers-verzamelaars als de San (ook wel
Bosjesmannen genoemd) in zuidelijk Afrika, de Batwa pygmeetn in tropisch Afrika en
volken als de Hadzabe en de Ogiek in oostelijk Afrika hebben zich verenigd met de voorheen
machtige herdersvolken van de Maasai en de Mbororo in hun strijd voor erkenning van een
(voortaan) gezamenlijke status als de inheemse volkeren van Afrika. Door het benutten van
de globale dialoog over de inheemse kwestie streven deze volkeren onder andere naar een
nationale erkenning van hun rechten, namelijk: zelfbeschikking, (gemeenschappelijk)
eigendom, autonomie en zelfbestuur over voorouderlijke gebieden. Anders geformuleerd:
Artikel 5 van de VN Verklaring over de Rechten van Inheemse Volken (2007)
vertegenwoordigt een van hun centrate doelen, namelijk het recht om 'hun eigen politieke,
juridische, economische, sociale en culturele instellingen in stand te houden en te versterken,
met behoud van hun recht op volledige deeiname, zo zij dat wensen, aan het politieke,
economische, sociale en culturele leven  van de Staat'. Het samengaan  van het 'universele'
met het 'locale' element maakt het lastig om de ware kern van hun claims op erkenning als
inheems volk goed te doorgronden. Het onderhavige onderzoek focust expliciet op de
implicaties van inheemse zelfidentificatie en op de kern van inheemse claims in Afrika.

Het is een voldongen feit dat de meeste - zo niet alle - Afrikaanse bevolkingsgroepen die hun
inheemse rechten opeisen zich geconfronteerd zien met problemen rondom de
instandhouding van hun traditionele leefomgeving en leefwijze. Reeds enkele eeuwen
worden jagers-verzamelaars of voormalige jagers-verzamelaars gedomineerd door de leden
van de grotere gemeenschap waarvan zij deel uitmaken. Zij leefden en leven voornamelijk in
de marge van de dominante gemeenschap en ondergaan verschillende vormen van
discriminatie. De opkomst van de moderne Afrikaanse staat heeft deze marginalisering van
de jagers-verzamelaars alleen nog maar versterkt. Hun beperkte bemoeienis met deze
'moderniteit', waaronder een gebrek aan regulier onderwijs, vormt een bron van
kwetsbaarheid die deels een verklaring is voor niet-deelname aan het sociale en economische
leven van hun land. Vergelijkbare factoren vormen een verklaring voor de ondergang van de
transhumance (het seizoensnomadisch bestaan), die generaties lang gebruikelijk was in
sommige Afrikaanse leefgemeenschappen. Uitputting van het milieu, de schadelijke invloed
van de mens op het land en op de overige natuurlijke bronnen. al deze elementen hebben
bijgedragen aan de voortschrijdende inkrimping van uitgestrekte vlaktes die nodig zijn om
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deze leefstijl te handhaven. Het belang dat sinds de koloniale tijd werd toegekend aan
moderne landbouwbedrijven ging ten koste van het nomadisch bestaan en heeft geleid tot een
steeds verdergaande marginalisering van herdersvolken.

Deze studie is gebaseerd op een diversiteit aan gegevens vanuit juridische, historische en
socio-antropologische disciplines. Het onderzoeksproces behelsde niet alleen een analyse van
beschikbare documenten, maar ook deelname aan internationale fora en interactie met
verschillende partijen die zich bezighouden met het lot van de inheemse bevolkingsgroepen
in kwestie. Het verzamelde materiaal gaf gedurende het gehele onderzoek het beeld dat,
ondanks bovengenoemde bespiegelingen op de bedreigde voortzetting van hun levenswijze,
erkenning van (voormalige) jagers-verzamelaars en herders als zijnde de inheemse bevolking
van Afrika nog (steeds) wordt bestreden, voornamelijk door de nationale overheden van hun
staat, maar ook door die inheemse gemeenschappen die geen specifieke erkenning eisen.
De uitwerking van een hedendaags concept van inheemsheid stuit op bezwaren van hen die
alle nakomelingen van de prekoloniale inwoners van het Afrikaanse continent rekenen tot de
inheemsen. Tegenstanders van inheemse (zelf)identificatie in Afrika verwerpen het idee als
zijnde niet toe te passen op uitsluitend de eisende partijen binnen de van nature multi-etnische
Afrikaanse staten, of zij verwerpen inheemsheid als concept omdat het een beladen historie
zou hebben en in potentie tot verdeeldheid leidt.

Het inleidende en het afsluitende hoofdstuk behandelden het activisme en de rechtszaak
inzake de verwijdering van de Botswaanse Basarwa uit het Central Kalahari Game Reserve,
om aan te geven welke beperkingen en dilemma's een rol spelen bij het verdedigen van
inheemse rechten in Afrika.
Kern van het onderzoek was een duidelijk beeld te krijgen  1)  van de oorsprong en implicaties
van de hedendaagse dialoog over en erkenning van inheemsheid in Afrika, en 2) of inheemse
(zelf)identificatie de primaire en onvermijdelijke weg is naar empowerment van de eisende
partijen. In een poging een antwoord te vinden op deze vragen richtte het onderzoek zich in
eerste instantie op de oorsprong van de huidige claims in Afrika. Analyse van de gegevens
wees uit dat de inheemse beweging in Afrika een afsplitsing is van een wereldwijde
beweging voor inheemse rechten.
Ondanks een aantal parallellen tussen de situationele kenmerken van (ten minste enkele)
inheemse gemeenschappen in Afrika en die van inheemse gemeenschappen elders in de
wereld, werd gesteld dat er duidelijke contextuele verschillen bestaan tussen Afrika en de
gebieden waar de inheemse beweging haar oorsprong vond. Achtereenvolgens werden in de
hoofdstukken twee en drie de verbindingen onderzocht tussen het globale en het locale aspect
in de strijd voor de inheemse rechten van Afrikaanse bevolkingsgroepen. De juridische
betekenis en de implicaties van erkenning als inheemse groep werden onderzocht en
uiteengezet in de hoofdstukken vier en vij f.

De veelzijdigheid van etnisch-culturele gemeenschappen in de meeste Afrikaanse landen
levert problemen op bij de eenduidige vaststelling van de groep(en) die in aanmerking komen
voor het predicaat 'inheems' en welke rechten aan die specifieke groep(en) toegekend moeten
worden ten opzichte van andere gemeenschappen. Een deel van het probleem is het feit dat in
sommige landen meerdere gemeenschappen zichzelf definieren als inheems op basis van de
huidige interpretatie van het concept. Kenia is zo'n voorbeeld, waar meer dan twintig etnisch-
culturele gemeenschappen de inheemse status claimen. In landen als Rwanda heeft een
historische erfenis van etnisch onderscheid ertoe geleid dat overheden  na 1994 iedere  vorm
van etnisch gerelateerde claims of etnisch ingegeven initiatieven verwerpen. Een nadere
beschouwing van de Keniaanse Maasai en de Rwandese Twas (hoofdstukken zes en zeven)
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liet zien dat er inderdaad tekortkomingen zijn waar het gaat om het garanderen van de rechten
van inheemse groepen en dat hun ook geen duurzame toekomst gegarandeerd kan worden. Er
werd tevens gesteld dat er wellicht legitieme bezwaren opgeworpen worden door deze
lan(len, waar het gaat om erkenning en daadwerkelijke implementatie van inheemse rechten.
Erkenning van inheemse claims van specifieke gemeenschappen in enkele Afrikaanse staten
wordt verder bemoeilijkt door het bestaan van officiale administratieve organen van de staat
naast die van de traditionele autoriteiten of chiefdoms die het gewoonterecht toepassen.

Het onderzoek wees uit dat er niet eerder systematisch onderzoek is gedaan naar inheemse
claims of naar enig ander belang van de rechten opeisende gemeenschappen in Afrika.
Tevens stelde het onderzoek vast dat sinds het Martinez Cobo VN-onderzoek in de jaren
tachtig van de vorige eeuw - onderzoek dat met name gericht was op andere gebieden in de
wereld en niet op Afrika - de aanbevelingen om verder onderzoek te verrichten naar de
specifiek Afrikaanse context, nooit opgevolgd zijn. Om die reden concludeerde het
onderhavige onderzoek dat de bezwaren die Afrikaanse overheden en andere partijen
inbrachten tegen de formalisering van de inheemse identiteit en de implementatie van
inheemse rechten, over het geheel genomen te makkelijk terzijde worden geschoven. Het
onderzoek benadrukte de noodzaak tot grondig en systematisch onderzoek naar de praktische
toepasbaarheid van het vigerende internationale kader voor de Afrikaanse inheemse situatie.
Er werd gesteld dat - binnen het kader van inheemse rechten of ongeacht welk ander
mechanisme - bij belangenbehartiging ten gunste van eisende gemeenschappen rekening
gehouden moet worden met de tot op zekere hoogte concurrerende erkenningclaims van
andere niet-eisende gemeenschappen die even gemotiveerd zijn hun eigen onderscheidende
identiteit te bewaken. In lijn daarmee stelde het onderzoek dat de opkomende idee van
Human Security een relevante rol zou kunnen spelen in het doorgronden van de complexiteit
van de Afrikaanse identiteitskwestie (hoofdstuk 8). Het onderzoek adviseerde een holistische
benadering van de oorsprong van de Afrikaanse claims, rekening houdend met het
'landschap' waarbinnen de oplossingen vorm moeten krijgen. Juridische, politieke en andere
maatregelen ter bescherming van bijzonder kwetsbare gemeenschappen leiden uitsluitend tot
blijvende oplossingen wanneer zij zich richten op de sociaal-politieke en economische
oorsprong van marginalisering van eisende inheemse en andere bevolkingsgroepen.
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Commons Parliamentary Papers, 1911 Volume LII pp. 730-731).

-        The     1911     British-Maasai    Agreement,    Reprinted    from    East    Africa     Protectorate,
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EX.CL/Dec.259 (ViII).

-    Special Summit of African Union on HIV/Aids, Tuberculosis and Malaria (ATM):
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Ababa/Ethiopia, 28-30 July 1986, AHG/St.  5 (XX1D.

-       Decision  on  The  Establishment  of a  Committee  of Heads  of State  and  Government  on
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AHG/Dec. 5 (XXXVII).
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CIAS/Plen.2/Rev.2.
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July 1964, AHG/Res.   7(I);   24.   Ord. Sess., Accra/ Ghana, 21-26 October   1965,
AHG/Res. 38 (ID.

-  Resolution on Territories under Portuguese Domination, Cairof'UAR, 17-21 July
1964, AHG/Res. 9 (I).

-    Resolution on a Union Government ofAfrica, AHSG, 1* Ord. Sess., Cairo/UAR, 17 -
21 July 1964, AHG/Res. 10(I)

- Resolution on Border Disputes among African States, AHSG, 1* Ord. Sess.,
Cairo/UAR, 17 -21 July 1964, AHG/Res. 16(D.
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-      Resolution on the Situation  in the Democratic Republic of Congo,34 Extra ord. Sess.,
of the Council of Ministers, Addis Ababa/Ethiopia, 5-10 September 1964, ECM/Res.
5(III).

- Resolution on Southern Rhodesia, AHSG, 2nd Ord. Sess., Accra/Ghang 21-26
October 1965, AHG/Res. 25 (II).

-  Resolution on Territories Under Portuguese Domination, AHSG, 24 Ord. Sess.,
Accra/Ghana, 21-26 October 1965, AHG/Res. 35 (II).

-    Resolution on the Financing of the South  West Africa Case, AHSG, f Ord. Sess.,
Accra/ Ghana, 21-26 October 1965, AHG/Res. 39 (II).

-    Resolutionfsl on South West Africans on Trial in South Africa, AHSG, 46 Ord. Sess.,
Kinshasa/Congo, 11-14 September 1967, AHG/Res. 50 (IV); AHSG, 88 Ord. Sess.,
Addis Ababa, 21-23 June 1971, AHG/Res. 65 (VIII).

-  Resolutiontsl on Nigeria. AHSG, 5th Ord. Sess., Algiers/Algeria, 13-16 September
1968, AHG/Res. 54 (V); 6  Ord. Sess; Addis Ababa/Ethiopia, 6-10 September 1969,

AHG/Res.58/Rev.1 (VI)
-     Resolution on the Sahara under Spanish Domination, Council of Ministers, 21't Ord.

Sess., Addis Ababa/Ethiopia,  17 - 24 May 1973, CM/Res.301  (XXI).
-   Resolution on the Situation in Angola, AHSG, 12'h Ord. Sess., Kampala/Uganda. 28
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the So-Called French Somaliland (Djibouti), AHSG, 126 Ord. Sess.,
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- Resolution on the So-Called Spanish Sahara, AHSG, 12th Ord. Sess.,
Kampala/Uganda, 28 July -1 August 1975, AHG/Res. 75 (XII).

-      Resolution on the Convening of the Extraordinary Summit on  the  Question of Western
Sahara, AHSG, 13* Ord. Sess., 2- 6 July 1976, Port Louis/Mauritius, AHG/Res. 81

(XIII).
-   Resolution on the Security of Countries Nearest to the Southern Africa Battlefield,

AHSG, 13th Ord. Sess., Port-Louis/Mauritius, 2-6 July 1976, AHG/Res. 80 (XIII).
-     Resolution Relating to the Cultural Charter for Africa, AHSG, 13* Ord. Sess., Port

Louis/Mauritius, 2 - 6 July 1976, AHG/Res. 82 (XIII).
-   Resolution on Namibia, AHSG, 158 Ord. Sess.,  Khartoum/Sudan  18-22  July  1978,

AHG/Res. 86 (XV).
-     Resolution  to Observe the Day of Martyrs of South Africa, AHSG, 154' Ord. Sess.,

Khartoum/Sudan 18-22 July 1978, AHG/Res. 87 (XV).
-     Reconciliation Between Guinea, Ivory Coast and Senegal,  AHSG, 15* Ord. Sess., 18-

22 July 1978, Khartoum/Sudan; AHG/Res. 88 (XV).
-   Special Resolution on Sanctions against the Smith Regime. AHSG, 156 Ord. Sess.,

Khartoum/Sudan 18-22 July 1978, AHG/Res. 89 SXV)
Resolution Of the Question Of Western Sahara,  15     Ord. Sess., Khartoum/Sudan  18-22
July 1978, AHG/Res. 92 (XV).
Lagos Plan of Action for the Economic Development of Africa  1980-2000, AHSG, 24
Extraord. Sess., Lagos/Nigeria, 28-29 April 1980, available at

http://www.uneca.org/itca/ariportal/docs/lagos_.plan.PDF, visited on 23 May 2008.
-      Resolution on Western Sahara,   OAU,   AHSG,   18*   Ord.   Sess.,  24-27   June   1981,

Nairobi/Kenya, AHR/Res. 103 (XVill).
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June 1983, AHG/Res. 105 (XIX).

-        Resolutions:   of Lesotho [AHG/Res. 107 (XIX)], on the Policy of Destabilisation  by
Racist South African Regime against Southern African Independent States IAHG Res.
111 (XIX)], and on South Africa [AHG/Res. 112 (XIX)], AHSG, 19th Ord. Sess.,
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Addis Ababa/Ethiopia, 10-17 July 1985, CM/Res. 1000 (XLII); 45a Ord. Sess., Addis
Ababa/Ethiopia, 23-28 February 1987, CM/Res. 1086 (XLV).

-      Resolution  on  Dissolution  of the OAU  Liberation  Committee,  AHSG, 30* Ord. Sess.,
Tunis/Tunisia, 13-15 June, 1994, AHG/Res.228 (XXX).
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Ministers,    43   ,    Ord. Sess., Addis Ababa/Ethiopia,    25    Feb.    - 4 March    1986,
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AHG/Res. 201 (XXVII);      29th      Ord. Sess., Cairo/Egypt,      28-30     June      1993,
AHG/Res.226 (XXIX); 30th Ord. Sess., Tunis/Tunisia, 13-15 June 1994,
AHG/Res.232 (XXX); 31" Ord. Sess., Addis Ababa/Ethiopia, 26-28 June, 1995,
AHG/Res.241    (XXXI);    32nd   Ord. Sess., Yaound6/Cameroon,    8-10    July    1996,
AHG/Res.255 (XXXID.

_  Report of the Secretary-General on the OAU Programme for the Protection of
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CM/2057(LXVIII) ADD. 1., Council  of Ministers,  68th  Ord.   Sess.,  4-  7  June   1998  ,
Ouagadougou/Burkina Faso, CM/DEC. 428 (LXVIID.

-     Memorandum of Understanding on Security, Stability, Development and Cooperation
in Africa (CSSDCA-  MOU or CSSDCA Memorandum of Understanding);  adopted by
the First Standing Heads of State and Government CSSDCA, 8-9 July 2002
Durban/South Africa, available at: http://www.africa-
union.org/Special_Programs/CSSDCA/cssdca-memorandumofunderstanding.pdf,
visited on 30 June 2008.

III. African Commission on Human and Peoples' Rights

-   Report on the Mission of Good 01Jices to Senegal of the African Commission on
Human and Peoples' Rights (1-1 June  1996),  10'h  Annual  Activity  Report  1996/1997.
Annex VIII.

-  Working Grou  on the Rights of Indigenous or Ethnic Communities in Africa
(ACHPR, 28' Ord. Sess. Cotonou/Benin, 23 October-6 November 2000,
AHG/229(XXXVII).

-   Resolution on the Rights of Indigenous Populations / Communities in Africa. 14*
Annual Activity Report, 28'h Ord. Sess., Cotonou/Benin, 23 October - 6 November
2000, ACHPR /Res.51(XXVI11)00.

-  Working Group on Fair Trial (Resolution on the Right to a Fair Trial and Legal
Assistance in Africa, 26 h Ord. Sess., Kigali/Rwanda, 1-15 November 1999, AHG/222
(XXXVI), Annex IV; later renamed Working Group on the Robben Island Guidelines
by a resolution of the ACHPR, 32'd Ord. Sess., Banjul/rhe Gambia,  17 - 23 October
2003,ACHPR/Res.61 (XXXID02).
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-      Resolution   on   the   Adoption   of  the   'Report   of  the   African   Commission's   Workin<
Group  on  Indigenous  Populations/Communities'.  17th  Annual  Activity  Report,  34
Ord. Sess., Banjul/rhe Gambia, 6-20 November 2003, ACHPR /Res.65(XXXIV)03.

-      Report   of  the   African   Commission   on   Human   and   Peoples'   Rights'   Fact-Finding
Mission to the Republic of Sudan in the Darfur Region, 224  Act\vity Report, 08-18
July 2004, EX.CL/364 (Xl).

-    Working Group on Economic, Social and Cultural Rights in Africa 066 Ord. Sess.,
Dakar/Senegal, 23 November -7 December 2004, ACHPR/Res.73 (XXXVI)04).

- Working Group on Specific Issues Related to the Work of the African Commission
(37th   Ord. Sess., Banjul/The Gambia, 27 April   to    11    May 2005, ACHPR
/Res.77(XXXVII)05)

-   Working Group on Death Penalty (386 Ord. Sess., Banjul/rhe Gambia, 21 November
- 5 December 2005, Res.79/XXXVIII/05)

-       Resolution  on  the  Situation  of Human  Rights  in the  Da«ur  Region  in  Sudan, 38*  Ord.
Sess., Banjul/The Gambia, 21 November- 5 December 2005, EX.CL/279 (IX), Annex
III.

Resolutiontsj  on  the  Composition  and  Renewal  of the  Mandate  of the  Working  Group
on Indigenous Populations/Communities in Africa, 38'h Ord. Sess., Bmjuirrhe
Gambia, 21 November- 5 December 2005; and; 42nd Ord. Sess., 14-28 November
2007, Brazzaville/Republic of Congo.

-       Advisory  Opinion  of the  African  Commission  on  Human  And  Peoples'  Rights  on  the
United  Nations  Declaration on  the  Rights  of Indigenous  Peoples  (hereinafter  ACHPR
Advisory Opinion), 41" Sess., May 2007.

-     Eighth Periodical Report of Rwanda to the African Commission on Human and
Peoples' Rights 2002-2004, March 2005, available at
http://www.achpr.org/english/state_reports/Rwanda%20Report-2007_eng.pdf, visited
on 1 October 2007.

-       Report  of the  African Commission's  Working  Group of Experts on Indigenous
Populations/Communities, ACHPR and 1WGIA (2005).

-  Indigenous Peoples in Africa: The Forgotten Peoples? The African Commission's
work on indigenouspeoples in AFica. ACHPR and IWGIA, (2006).

-        Report        of       the        African        Commission's        Working        Group        on        Indigenous
Populations/Communities: Research and Information Visit to the Republic of
Burundi,27 March -9 April 2005, ACHPR and IWGIA (2007)

- Report of the African Commission's Working Group on Indigenous
Populations/Communities:  Research and  Information  Visit  to  the  Republic  of Congo,
5-19 September 2005, ACHPR and 1WGIA (2007).

-       Report       of      the       African       Commission's       Working       Group       on       Indigenous
Populations/Communities:  Mission to the Republic of Botswana, 15-23 June 2005,
ACHPR and 1WGIA (2008).

-      Report of the African Commission's  Working Group on Indigenous
Populations/Communities:  Mission  to  the  Republic  of Namibia, 26  July-5  Ausust
2005, ACHPR and [WGIA (2008)

-       Report  of the  African  Commission's  Working Group on  Indigenous
Populations/Communities:  Mission to the Republic of Niger, 14-24 'February 1006,
ACHPR and 1WGIA (2008).
ACHR„ Progress  Report  of the  Working Group on  Indigenous
Populations/Communities. 42nd sess. November 2007, at
http://www.iwgia.org/graphics/Synkron-
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Library/Documents/InternationalProcesses/ACHR/41 st%20Sessi01241 stSessionWGIP
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-      ACHPR, 224 Activity Report of the African Commission on Human and Peoples'
Rights, 25 - 29 June, 2007, EX.CLJ364 (XD.

IV. Other Documents Relevant for African Regionalism

-   APRM, COUn«y Review Report of the Republic ofRwanda. November 2005,
available at:
http://www.nepad.org/2005/files/aprm/FINAL_RWANDA_REPORT_SEPT_22_200
6.pdf, visited on 7 July 2008.

- APRM, Country Review Report  of the  Republic  of Kenya, May 2006, at
http://www.nepad.org/aprm/, visited on 7 July 2008.

-       APRM, Country Review  Report  of the  People 's  Democratic  Republic  of Algeria,
September 2007, at http://www.nepad.org/aprm/, visited on 7 July 2008.

-       African Group,  Draft  Aide Memoire of the African  Group on  the  United  Nations'
Declaration  on  the  Rights  of Indigenous Peoples,Ney York, 9 November 2006, at
http://www.iwgia.org/graphics/Synkron-
Library/Documents/InternationalProcesses/DraftDeclaration/AfricanGroupAideMemo
ireOnDeclaration.pdf, visited on 27 February 2008.

- African Group, Amendments on the United Nations Declaration on the Rights of
Indigenous Peoples as adopted by the Human Rights Council, at
http://www.converge.org.nz/pma/AGDraft0507.pdf, visited on 26 February 2008.

-    African Group of Experts, Response  Note to  'the Draft Aide Memoire of the African
Group on the Declaration on  the  Rights of Indigenous Peoples ', 2I March 1001.

-    Abuja Declaration, First Africa-South America Summit, 26 - 30 November 2006,
Abuja/Nigeria, ASA/Summit/doc.01(I), available at
http://www.iss.co.za/dynamic/administration/file_manager/file_links/afrisoutdecl.pdf?
link id=21&slink id=3891&link_type=12&slink_type=13&tmpl_id=3, visited  on  15
May 2008.

F.  Documents by the United Nations System and Affiliated or Related Institutions

-     Aland Islands Question: Report Submitted to the Council of the League ofNations by
the Commission of Rapporteurs, League of Nations Doc. B.7 [C]21/68/106, (April
1921).

- Alfonso Martinez M, Study on Treaties, Agreements and other Constructive
Arrangements between States and Indigenous Populations, First Progress Report
Submitted by the Special Rapporteur, 25 August 1992, E/CN.4/Sub.2/1992/32

-       Alfonso Martinez, M.,  Discrimination  against  Indigenous  Peoples:  Study  on  Treaties,
Agreements and other Constructive Arrangements between States and Indigenous
Populations, Second Progress Report, 31  July  1995, E/CN.4/Sub.2/1995/27

-  Alfonso Martinez, M., Study on Treaties, Agreements and other Constructive
Arrangements between States and Indigenous Populations, 'Final Report by the
Special Rapporteur, 22 June 1999, E/CN.4/Sub.2/1999/20.

-      Capotorti,  F.,  Study  on  the  Rights   of  Persons   Belonging  to  Ethnic,   Religious  and
Linguistic Minorities, UN Sales N°E.78.XIV. 1, E/CN.4/Sub.2/384/Add. 1-7 (1979).
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CERD. Consideration  of Reports  Submitted by  States  Parties  under  Anicle  9  of the
Convention,  Fourteenth periodic reports:  Algeria, CERDIC13621Add.6, 18 December
2000.

CERD, Reports Submitted by States Parties under Article 9 of the Convention.
Sixteenth  periodic  reports  of States  parties  due  in   1999:   Egypt, CERDIC#3841Add.3,
11 April 2001.
CERD, Reports Submitted by States Parties under Article 9 of The Convention,
Fourteen Periodic  Report:  Mali, CERDIC14011 Add.1, 10  June 1002.
CERD, Consideration of Reports, Comments and Information Submitted by States
Parties under Article 9 Ofthe Convention, Thirteenth to Seventeenth Periodic Reports
ofTunisia, Sixty-second session, 11 March 2003, UN Doc. CERD/C/SR. 1560.
CERD, Consideration of Reports Submitted by States Parties under Article 9 of the
Convention  Concluding Observations  of the  CERD:  Tunisia,  Sixty-second  session, 3-
21 March 2003, UN Doc. CERD/C/62/CO/10,2 June 2003.
CERD, Consideration of Reports  Submitted by States  Parties  under Article 9 of the
Convention: Concluding Observations of the CERD: Libyan Arab Jamahiriya. 10
May 2004, UN. Doc. CERD/C/64/CO/4.
CERD, Reports Submitted by States Parties under Article 9 of the Convention;
Sixteenth Periodic Reports:  Tanzania, CERDIC14521 Add.7,19 November 2004.
CERD, Reports Submitted by States Parties under Article 9 of the Convention.
Sixteenth periodic reports of States parties: Botswana, CERDIC14951Add.1,2
September 2005.

-    CERD. Consideration of Reports Submitted by States Parties under Article 9 of the
Convention: Concluding observations on the Report by South Africa,
CERD/C/ZAF/CO/3,19 October 2006.
CERD, Reports Submitted by States Parties under Article 9 of The Convention,
Fifteenth  Periodic  Report,  Democratic  Republic  of the  Congo, CERDICICODI\5,3
November 2006.
CERD, Consideration of Reports Submitted by States  Parties under Article 9 of the
Convention: Concluding observations on the Report submitted by the Tanzania,
CERD/C/TZA/CO/16,27 March 2007.

-       CESCR, The  Nature  of States  Parties'  Obligations  (Art.  2,  par. 1), General  Comment
3, 14 December 1990, UN Doc. E/1991/23.

- CRC, Overview of the Reporting Procedures (Basic Reference Document),
CRC/C/33,24 October 1994.
CRC, Consideration of Reports Submitted  by States  Parties under Article 44 of the
Convention:  Concluding observations of the Committee on the Rights of the Child:
Kenya, (CRC/C/KEN/CO/2,  19  June 2007; RepubUc of Congo, (CRC/C/COG/CO/1,
20 October 2006; Uganda: (CRCiCAJGAIC012,23 November 2005; Rwanda:
(CRC/C/15/Add.234, 1 July 2004.
CRC, Consideration of Reports  Submitted  by States  Parties under Article 44 of the
Convention, Second Periodic Reports by Kenya, (CRC1CIKEN12,4 July 2006:
R,vanda, (CRC/C/70Add.22, 8 October 2003; Uganda, (CRC/C/65/Add.33, 5
November 2004; Republic ofCongo. (CRC/C/COG/1,20 February 2006.

-  Daes, E - 1. A.„ Report of the Working Group on Indigenous Population on
Discrimination against Indigenous Peoples, Thirteenth Session, UN Doc.
E/CN.4/Sub.2/1995.24, 10 August 1995
Daes ,£.-1. A.„ Working Paper by the Chairperson-Rapporteur on the Concept of
'Indigenous People', UN Doc. E/CN.4/Sub.2/AC.4/1996/2,10 June 1996.
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-      Daes, E  4.  A.„  Evolution  of Standards  Concerning  the Rights  of Indigenous  Peoples:
The   Concept   'indigenous   Peoples:,   Information   Received  from   Indigenous   peoples'
organizations,  UN Doc. E/CN.4/Sub.2/AC.4/1996/2/Add. 1,28 June  1996.

-     DeschEnes,  1.,   Proposal  Concerning  a   Dejinition   of  the   Term   'Minority'.  United
Nations Sub-Commission on Prevention of Discrimination and Protection of
Minorities, UN Doc. E/CN.4/Sub.2/1985/31,14 May 1985.

- ECA, Africa Review Report on Drought and Desertification, UN Doc.
E/ECA/ACSD/5/3, November 2007.
ECOSOC, The Right to Self-Determination: Historical and Current Development on
the Basis of United Nations Instruments: Study f Prepared by Aureliu Cristescu,
Special Rapporteur of the Sub-Commission on Prevention of Discrimination on
Protection of Minorities,  1  January  1981, UN Doc. E/CN.4/SUB.2/404/REV. 1.

-      ECOSOC,  Resolution  1982/34  on  the  Study  of the  Problem  of Discrimination  against
Indigenous  Populations,UN Doc. E/1982/82, 7 May 1982.

-     ECOSOC, Summary  Record  of the  3 Ist  Meeting  of the  Forty-Fourth  Session  of the
Sub-Commission  on   Prevention  of  Discrimination   and   Protection   of  Minorities. UN
Doc. E/CN.4/Sub.2/1992/SR.31/Add. 1,30 March 1992.

-  ECOSOC, Report of the Tenth Session of the Working Group on Indigenous
Populations, UN Doc. E/CN.4/Sub.2/1992/33, 20 August  1992.

- ECOSOC, Report of the Working Group on indigenous Populations, Eleventh

Session, UN Doc. E/CN.4/Sub.2/AC.4/1993/29, 23 August 1993.
- ECOSOC, Transnational Investments and Operations on the Lands of Indigenous

Peoples: Report of the Centre on Transnational Corporations submitted pursuant to
Sub-Commission resolution 1990/26, UN Doc. E/CN.4/Sub.2/1994/40, 15 June 1994.

- ECOSOC, Report on the Situation of Human  Rights  in Zaire, Prepared by the Special
Rapporteur  Roberto  Garreton   in   Accordance  with  Commission  Resolution   1994/87,
23 December  1994.

-    ECOSOC, Reportts]  of the Working  Group on  Indigenous  Populations on its Twelfth
session (17 August  1994, UN Doc. E/CN.4/Sub.2/1994/30; and Thirteenth session (10
August 1995, UN Doc. E/CN.4/Sub.2/1995/24).

-   ECOSOC. Report on the Situation of Human Rights in Rwanda, submitted by Mr.
RenZ Degni-SLgui,  Special Rapporteur of the Commission on Human Rights, under
paragraph 20  of  resolution  S-3/1   of  25  May   1994,  UN  Doc.  EICN.411996168,29
January  1996.

-      ECOSOC, Report on  the  Situation  of Human  Rights  in  Zaire.  Prepared  by  the  Special
Rapporteur,  Roberto  Garreton,  in  Accordance  with  Commission  Resolution   1995/69,
UN Doc. E/CN.4/1996/66, 29 January 1996.

- ECOSOC, Reports of the Working Group Established in Accordance with
Commission   on    Human    Rights    Resolution    1995/32,   UN   Doc.   ElCN.4/1996184,4
January 1996, and UN Doc E/CN.4/1997/102, 10 December 1996.

-     ECOSOC, Report on  the Situation of Human Rights  in  Zaire,  Prepared By the Special
Rapporteur, Mr. Roberto Garreton, in Accordance With Commission Resolution
1996/77, UN Doc.E/CN.4/1997/6,28 January 1997.

-    ECOSOC, Report of the Working Group on Indigenous Populations on its Sixteenth
Session (Geneva, 27-31 July /998), UN Doc. E/CN.4/Sub.2/1998/16, 19 August
1998.

-    ECOSOC, Sub-Commission on the Promotion and Protection of Human Rights, Res.
1999/20, 33,d Meeting, 26 August  1999.
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ECOSOC, Establishment of a Permanent Forum on Indigenous Issues, 45th Plenary
Meeting, UN Doc. E/RES/2000/22,28 July 2000.
ECOSOC, Report  of the  United  Nations  High  commissioner for Human Rights  to the
Economic and Social Council  UN Doc. E/2001/64,  18 May 2001.
ECOSOC.   Resolution    2001/57:    Human    rights   and    indigenous    issues,   UN   Doc.
E/CN.4/RES/2001/57, 24 April 2001.
ECOSOC, Establishment of a Permanent Forum on Indigenous Issues (Ppll or
Permanent Forum), 45th Plenary Meeting, UN Doc. E/RES/2000/22,28 July 2000.

-    ECOSOC. Report of the Special Rapporteur R.  Stavenhagen of Human Rights and
Fundamental   Freedoms   of  Indigenous   People,   Submitted  pursuant   to   Commission's
Resolution 2001/57, UN Doc. E/CN.4/2002/97,4 February 2002.
ECOSOC, Report  of the Special Rapporteur on the Situation of Human Rights and
Fundamental Freedoms  of Indigenous People,  Mr.  Rodolfo Stavenhagen, submitted
pursuant to Commission Resolution 2001/57, UN Doc. EICN.412002197#Add.1, 6
March 2002.

-   ECOSOC, Report[sj on the Seminar[sl on 'Multiculturalism in Africa: Peaceful and
Constructive Group Accommodation in Situations Involving Minorities and
Indigenous Peoples', Arusha- Tanzania, UN Doc. E/CN.4/Sub.2/AC.5/2000/WP.3,20
May 2000; Kidal- Mali, UN Doc. E/CN.4/Sub.2/AC.5/2001/3, 2 April 2001; and
Gaborone- Botswana, UN Doc. E/CN.4/Sub.2/AC.4/2002/4, 17 June 2002.

- ECOSOC, Minorities in South Asia, 5 May 2003, UN Doc.
E/CN.4/Sub.2/AC.5/2003/WP. 13.
ECOSOC, State of the Voluntary Funds for Indigenous Populations, UN Doc
E/CN.4/Sub.2/AC.4/2003/12, 16 May 2003.
ECOSOC,  Reporttsl   of the   Working  Group  on  Indigenous   Populations.   1 e  -  234
sessions: E/CN.4/Sub.2/1993/29, 23 August 1993; E/CN.4/Sub.2/1994/30, 17 August
1994; E/CN.4/Sub.2/1995/24, 10 August 1995; E/CN.4/Sub.2/1996/21, 16 August
1996; E/CN.4/Sub.2/1997/14, 13 August 1997; E/CN.4/Sub.2/1998/16, 19 August
1998; E/CN.4/Sub.2/1999/19, 12 August 1999; E/CN.4/Sub.2/2000/24, 17 August
2000; E/CN.4/Sub.2/2001/17,9 August 2001; E/CN.4/Sub.2/2002/24,8 August 2002;
E/CN.4/Sub.2/2003/22, 11 August 2003; E/CN.4/Sub.2/2004/28, 3 August 2004;
E/CN.4/Sub.2/2005/26,12
ECOSOC, Attendance at the Sixth Session of the Permanent Forum on Indigenous
Issues, 14-25 May 2007, UN Doc. E/C. 19/2007/INF/2/Rev.1, 5 November 2007.

-     ECOSOC, Attendance at the Seventh Session of the Permanent Forum on Indigenous
Issues, 21 April-2 May 2008, UN Doc. E/C.19/2008/INF/2, 28 May 2008.

-       ECOSOC,  Report Isl  of the  Special  Rapporteur on  the  Situation  of Human  Rights  and
Fundamental Freedoms of Indigenous People, Country Visits to: Guatemala
(E/CN.4/2003/90/Add.2, 24 February 2003), Philippines (UN Docs.,

E/CN.4/2003/90/Add.3, 5 March 2003), Mexico (E/CN.4/2004/80/Add.2,      23
December 2003), Chile (E/CN.4/2004/80/Add.3, 17 November 2003), Colombia
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Appendices

Appendix 1.
Tab.I.  Distribution of African Hunter-Gather Groups per Country

Country Name of Group Estimated Reference(s)
Population

Pygmies Groups from Central Africa
Burundi Batwa 30,000-78,071 ACHPR & IWGIA, Report, (2005: 16).

IWGIA, 71,e Indigenous World 2009, at 504.
Cameroon (i)Ba-Aka-Baka, (i)25,000 -    IRIN, Minorities Under Siege - Pygmies today

40,000 in Africa, at 7; A. K. Barume, « Etude sur le
(ii)Bagieli and    (ii) 3,500 - 4,000 Cadre Ltgal pour la Protection des Droits des
Bakola, (iii) 300 - LOOO Peuples Indigenes et Tribaux au Cameroun »,

OIT, PRO 169; see also ACHPR & IWGIA,
(iii)Bedzan(g) Report,(2005: 20), B. Tchoumba, 'Indigenous

and Tribal Peoples and Poverty Reduction
Strategies in Cameroon', ILO, Pro  169, 2005.

Central African Baka 15,880 IWGIA, The Indigenous World 2007, at

Republic
Congo Batwa, Bacwa, 270,000 - ACHPR & IWGIA, Report,(2005: 16);

(Democratic Bambuti, Efe, 4,000,000 IWGIA, The Indigenous World 2009, at 510;
Republic of) Basua/Asua..
Congo Babongo, 30,000 - 300.000 ACHPR & IWGIA, Report, (2005: 21);

(Republic of) Batswa, Gyeli, IWGIA, 7he Indigenous World 2009.

Baaka, Bangombe,
Bambengangneld,
Makaya,
Luma, Mbendjeld
or Babemdjeld

Equatorial Bagieli/Bakola, Convention  on  the  Elimination  of Ati  Forms of
Guinea Discrimination against Women, Combined

fourth  and fifth  periodic  reports  of Equatorial
Guinea, December 2003, UN Doc.
CEDAW/C/GNQ/4-5

Gabon Baka, Babongo, 20,000 IWGIA, The Indigenous World 2007, at 518;
Bakoya, Baghame, Contact the Leonard Odambo, Adone

Barimba, Akoula, (odamboleonard@yahoo.fr)
Akwoa, Bakouyi   )

Mauritania Nemadi Unkown IPACC,

http://www. ipacc.org.za/eng/regional_westafri
ca.asp

Senegal Bassari 8,800 See:

http://www.unher.org/refworld/country„,COU
NTRYPROF,SEN,456d62 le2,4954ce6023,0.h
tml

Rwanda Batwa 33,144 Indigenous World 2006/; Communaut6 des
Autochtones Rwandais (CAURWA),
'Conditions de Vie de la Population Batwa au
Rwanda : Enquete  Socio-Economique  de  la
CAURWA' Rapport Gentral, 2004, 8, at
http://caurwa.org/documents.html visited on
02 July 2007
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Uganda (i) Batwa (ii) Ik (iii) (i)3,000  -  3,700; MRG, 'Uganda: The Marginalization   of
Basua (ii)      10,000 (iii) Minorities' Report 20011,   at 17; Survival

1,000 - 2,000 international: http://www.survival-
international.org/related_material.php?id=20,
K.I.B. Kabananuke and D. Kwagalg Culture,
Minorities and Linguistic Rights in Uganda:
The Case of the Batwa and the lk, Human
Rights and Peace Centre, Working Paper No
11,                       2007,                       at
htto://www.chr.un.ac.za/indigenous/document
s/Uganda/Report/Culture'420Minorities%20a
nd%20Linguistic%20Riehts*20in%20Ugand
a.pdf, visited on 2 Sepetmber 2009, at 16.

East-African Non-Pygmies Foragers
Ethiopia Koegu 400 J. R. Campbell, -Ethnic Minorities and

Development...' (2004) 4 Ethnic:ities  1,a t  10.
Kenya (i)Ogiek, (ii) Watta,   (i) 5,000 Francis      Kemai     et      al.      v..       The      Attorney

(iii, Sengwer, General et al., In the High Court of Kenya at
(iv)Yaaku, Nairobi , Civil case No 238 of 1999 (OS), at

http://www.ogiek.org/, visited on 13 March
2008.

Somalia Boni Unkown
Tanzania (i)Hadzabe, 1,000-1.500 (i), A. Madsen, The Had=abe of Tanzania;

(ii)(N)Dorobo (ii) IWGIA, Doc No 98, 2000; ACHPR &
IWGIA, Report, (2005: 15)

San of Southern <frica
Angola !Xun, Khwe 1,000 - 9,750 Hitchcock and Vinding (2004: 26-30; 186);

http://www.wimsanet.org/infpub/library/Wims
a_Report_Apr2003-Mar2004_Part2.pdf,
visited on 9 March 2007; J. Suzman, An
introduction  to  the  Regional   Assessment  of the
Status of the San in Southern Africa, Lega\
Assistance Centre, 2001, at 5, ACHPR &
1WGIA, Report, (2005: 17)

Botswana Jul'hoansi, //Au//ei, 47,675- 50,000 Hitchcock and Vinding (2004; also: R. B. Lee
Nharo, Bugakwe. and R. Daly (eds.), The Cambridge
Tsega, Tannekwe, Encyclopedia J. Suzman, 'An Introduction to
Deti, /Gui, //Gana, the Regional Assessment', at 5; ACHPR &
Go (!Ko), Kua, IWGIA, Report, (2005: 16)
Tshasi, /Hua, Tyua,
Hiechare, Kwengo,
Balala,

Namibia Hai//kom, !Khu,    32,000 - 38.000 Hitchcock and Vinding (2004: 45), IWGIA,
Khwe, Ju/'hoansi , Newsletter, N° 2 April/May/ June, 1993, at 25;
Naron/Nharo, J. Suzman, 'An Introduction to the Regional
//Khuau-//esi, !XO Assessment', at 5; ACHPR & IWGIA, Report,

(Mangog), /Nu-//en (2005: 16-17).
(Nusan), /Auni

South Africa !Xun, Khwe, 4,350 - 7,500 Hitchcock and Vinding (2004:98); J. Suzman,
$Khomani, Abatwa, 'An introduction to the Regional Assessment'.

at 5.; ACHPR & IWGIA, Report, (2005: 17)
Zimbabwe Tyua. 1,275 - 2,500 Hitchcock and Vinding (2004:981 J Suzman,

'An Introduction to the Regional Assessment',
at 5; ACHPR & IWGIA, Report, (2005: 17)

Zambia Khwe? 300 - 1,600 Hitchcock and Vinding (2004: 30, 190); J.

Suzman, 'An Introduction to the Regional
Assessment', at 5; ACHPR & 1WGIA, Report,
(2005: 17)

366



Tab.2. African Pastoralists (and Some Agro-Pastoralists) Participating in Global Indigenism.'

Country Name of Group Estimated Reference(s)
Population

Algeria Amazigh (i)7,000,000 ACHPR and IWGIA, Report, 2005: 18-19;
Tuareg (ii) 25,000

Burkina (i)Tuareg (i)100,000 http://www.ipacc.org.za/uploads/docs/pA-AO(1).pdf, visited
Faso (ii)Fulani                (ii)                  on 7 June 2007.
Botswana Khoe/Nama 4,000 Hitchcock and Vinding (2004: 27)
Cameroon Mbororo 600,000 -   K. Barume, « Etude sur le Cadre Lagal pour la Protection des

1,850,000 Droits des Peuples Indigtnes et Tribaux au Cameroun », OIT,
PRO  169, at 25. B. Tchoumba, 'Indigenous and Tribal
Peoples and Poverly Reduction Strategies in Cameroon', ILO,
Pro 169,2005.

CAR Mbororo 40,000 IWGIA, The Indigenous  World 2008, at 481.

Chad Mbororo/Peul 250,000

Egypt Amazigh 6,000 ACHPR & IWGIA, 'Report on indigenous

populations/communities', at 61, note  10.
Ethiopia Somalis, Afars, 10,000,000 See: 'Sun, Dizi, Mursi, Me'en, Nyangatom threatened by

Kereyu (Oromo), Ethiopian National Park', at
Nuer, Borana, http://www.conservationrefugees.org/threatened.html, visited
Suri, Dizi, Mursi, on 18 September 2007.
Me'en, 1WGIA, Theindigenous  World  2009, at 464
Nyangatom

Kenya Maasai, Samburu +1- IWGIA, 77:e Indigenous World 2009, at 473 (refers to 25% of

Elmolo, Turkana 10,000,000 the national population estimated at 40,863,000 in 2010 bythe

Rendille,Borana, UN, at http://esa.un.org/unpp*2kOdata.asp), visited on 2
Somali, Gabra, September 2009), see also: UN Doc. A/HRC/4/32/Add.3.,
Pokot, Endorois

Libya Tuareg 150   - 1,000 ACHPR & IWGIA, Report  at  61,  note 9; Congrds Mondial
Amazigh 000 Amazighe, 'Questions pr6sent6es par le Congrds Mondial

Amazigh concemant les violations des droits des Amazighs
en Liby€,  Comitu  des  Droits  de  l'Homme  des  Nations  Unies,
90° session,  Genave,  9-27 juillet  2007,  st 2.

Mali Tuareg 675,000 -   ACHPR and IWGIA, Report, 2005: 18
Amazigh 1,117,000 IWGIA, The Indigenous World 2007, at 455.

Mauritania Amazigh 200-5,000 Tamazgha, 'Le Berbare en Mauritanie: Une Langue en voie
d'Extinction' Rapport Alternati f de Tamazgha au Comita pou
I'tlimination de la discrimination raciale (CERD), 2004, at 6.

Morocco Arnazigh 12 million ACHPR and IWGIA, Report, 2005: 19
Namibia (i)Nama/Khoe, (i)100,000 Hitchcock and Vinding (2004: 27, 44), MRG, World

(ii)Himba, (ii)5,000- Directory of Minorities,  1997, at 504;
20,000 J. Suzman, Minorities in Independent Namibia, MRG, 2002,

at 20. T. Sveijer 'The Himba People's Fight against the
Planned Construction of a Dam' in IWGIA, Indigenous
Affairs 3-4//997, at 12-17.

Niger (i)Tuareg (i)736,000
- ACHPR and IWGIA, Report, 2005: 18

1 This table is limited in that it does not givean exhaustive list of all African pastoralist populations. Only
mentioned are groups whose populations data or estimates are available and/or those which are active global
indigenous networks. For instance, many detailed figures on Fulbe/Fulani/Peul populations of many West
African Countries. There are suggestions that there are Hereros and Namas not only in Namibia but also in
neighbouring countries such as Angola but reliable sources thereon are rare.
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(ii)Fulani/Peul 1,145,000 IWGIA The Indigenous Wodd 2007, at 448; IWGIA, The
(iii)Toubou (ii)900,000 - Indigenous World 2009, at 443.

1,173,000
(iii)207,000-
500,000

South Khoe/Nama 5,000- Hitchcock and Vinding (2004: 98); ILO, 'Indigenous Peoples
Africa 10,000 of South Africa: Current Trends'  PRO 169, Geneva  1999.

Tunisia Amazigh 45,000- M. Daoud, 'The Language Situation in Tunisia' (2001) 2
500,000 Current   Issues   in   Language   Planning   1.   at  39.   ACHPR  &

IWGIA, Report, at 61.
Uganda Karamojong 900,000 -     J. Markakis, 'Pastoralism  on the Margin'  AfRG,  2004,  at  15.

955,245 IWGIA The Indigenous  World  2009, at 483
Tanzania Maasai +14,000 000     Report  of the  Special  Rapporteur  on  the  situation  of human

Barabaig Tatota, rights and fundamental freedoms of indigenous peoples, R.
Stavenhagen, A/liRC/4/32,27 February 2007, para. 39.
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Appendix 2.
United Nations Declaration on the Rights of Indigenous Peoples

Adopted by General Assembly Resolution 61/295 on 13 September 2007

The General Assembly,

Guided by the purposes and principles of the Charter o f the United Nations, and good faith in
the fulfilment of the obligations assumed by States in accordance with the Charter,

A irming that indigenous peoples are equal to all other peoples, while recognizing the right
of all peoples to be different, to consider themselves different,  and to be respected as  such,

ABirming also that all peoples contribute to the diversity and richness of civilizations and
cultures, which constitute the common heritage of humankind,

AfTirming further that all doctrines, policies and practices based on or advocating superiority
of peoples or individuals on the basis of national origin or racial, religious, ethnic or cultural
differences are racist, scientifically false, legally invalid, morally condemnable and socially
unjust,

Reatlirming that indigenous peoples, in the exercise of their rights, should be free from
discrimination  of any kind,

Concerned that indigenous peoples have suffered from historic injustices as a result of, inter
alia, their colonization and dispossession of their lands, territories and resources, thus
preventing them from exercising, in particular, their right to development in accordance with
their own needs and interests,

Recognizing the urgent need to respect and promote the inherent rights of indigenous peoples
which derive kom their political, economic and social structures and from their cultures,
spiritual traditions, histories and philosophies, especially their rights to their lands, territories
and resources,

Recognizing also the urgent need to respect and promote the rights of indigenous peoples
affirmed in treaties, agreements and other constructive arrangements with States,

Welcoming the fact that indigenous peoples are organizing themselves for political,
economic, social and cultural enhancement and in order to bring to an end all forms of
discrimination and oppression wherever they occur,

Convinced that control by indigenous peoples over developments affecting them and their
lands, territories and resources will enable them to maintain and strengthen their institutions,
cultures and traditions, and to promote their development in accordance with their aspirations
and needs,

Recognizing that respect for indigenous knowledge, cultures and traditional practices
contributes to sustainable and equitable development and proper management of the
environment,
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Emphasizing the contribution of the demilitarization of the lands and territories of indigenous
peoples to peace, economic and social progress and development understanding and friendly
relations among nations and peoples of the world,

Recognizing in particular the right of indigenous families and communities to retain shared
responsibility for the upbringing, training, education and well-being of their children,
consistent with the rights  of the child,

Considering that the rights affirmed in treaties, agreements and other constructive
arrangements between States and indigenous peoples are, in some situations, matters of
international concern, interest, responsibility and character,

ConsWering also that treaties, agreements and other constructive arrangements, and the
relationship they represent, are the basis for a strengthened partnership between indigenous
peoples and States,

Acknowledging that the Charter of the United Nations, the International Covenant on
Economic, Social and Cultural Rights Q) and the International Covenant on Civil and
Political Rights,2  as well  as the Vienna Declaration and Programme of Action,Qj affirm the
fundamental importance of the right to self-determination of all peoples, by virtue of which
they freely determine their political status and freely pursue their economic, social and
cultural development,

Bearing in mind that nothing in this Declaration may be used to deny any peoples their right
to self-determination, exercised in conformity with international law,

Convinced that the recognition of the rights of indigenous peoples in this Declaration will
enhance harmonious and cooperative relations between the State and indigenous peoples,
based on principles of justice, democracy, respect for human rights, non-discrimination  and
good faith,

Encouraging States to comply with and effectively implement all their obligations as they
apply to indigenous peoples under international instruments, in particular those related to
human rights, in consultation and cooperation with the peoples concerned,

Emphasizing that the United Nations has an important and continuing role to play in
promoting and protecting the rights of indigenous peoples,

Believing that this Declaration is a further important step forward for the recognition,
promotion and protection of the rights and freedoms of indigenous peoples and in the
development ofrelevant activities of the United Nations system in this field,

Recognizing and reaffirming that indigenous individuals are entitled without discrimination to
all human rights recognized in international law, and that indigenous peoples possess
collective rights which are indispensable for their existence, well-being and integral
development as peoples,

Recognizing that the situation of indigenous peoples varies from region to region and from
country to country and that the significance of national and regional particularities and
various historical and cultural backgrounds should be taken into consideration,
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Soleninlv proclaims the following United Nations Declaration on the Rights of Indigenous
Peoples as a standard of achievement to be pursued in a spirit of partnership and mutual
respect:

Article 1

Indigenous peoples have the right to the full enjoyment, as a collective or as individuals, of
all human rights and fundamental freedoms as recognized in the Charter of the United
Nations, the Universal Declaration of Human Rights  and international human rights law.

Article 2

Indigenous peoples and individuals are free and equal to all other peoples and individuals and
have the right to be free from any kind of discrimination, in the exercise of their rights, in
particular that based on their indigenous origin or identity.

Article 3

Indigenous peoples have the right to self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural
development.

Article 4

Indigenous peoples, in exercising their right to self-determination, have the right to autonomy
or self-government in matters relating to their internal and local affairs, as well as ways and
means for financing their autonomous functions.

Article 5

Indigenous peoples have the right to maintain and strengthen their distinct political, legal,
economic, social and cultural institutions, while retaining their right to participate fully, if
they so choose, in the political, economic, social and cultural life of the State.

Article 6

Every indigenous individual has the right to a nationality.

Article 7

1. Indigenous individuals  have the rights  to life, physical and mental integrity, liberty
and security of person.

2. Indigenous peoples have the collective right to live in freedom, peace and security as
distinct peoples and shall not be subjected to any act of genocide or any other act of
violence, including forcibly removing children of the group to another group.

Article 8

1. Indigenous peoples and individuals   have the right   not   to be subjected to forced
assimilation or destruction of their culture.
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2. States shall provide effective mechanisms for prevention of, and redress for:

(a) Any action which has the aim or effect of depriving them of their integrity as
distinct peoples, or of their cultural values or ethnic identities;

(b) Any action which has the aim or effect of dispossessing them of their lands,
terntories or resources;

(c)  Any form of forced population transfer which has the aim or effect of violating or
undermining any oftheir rights;

(d)  Any form of forced assimilation or integration;
(e) Any form of propaganda designed to promote or incite racial or ethnic

discrimination directed against them.

Article 9

Indigenous peoples and individuals have the right to belong to an indigenous community or
nation, in accordance with the traditions and customs of the community or nation concerned.
No discrimination of any kind may arise from the exercise of such a right.

Article 10

Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation
shall take place without the free, prior and informed consent of the indigenous peoples
concerned and after agreement on just and fair compensation and, where possible, with the
option of return.

Article 11

1. Indigenous peoples have the right to practise and revitalize their cultural traditions
and customs. This includes the right to maintain, protect and develop the past, present
and  future mani festations of their cultures,  such as archaeological and historical sites,
artefacts, designs, ceremonies, technologies and visual and performing arts and
literature.

2. States shall provide redress through effective mechanisms, which may include
restitution, developed in conjunction with indigenous peoples, with respect to their
cultural, intellectual, religious and spiritual property taken without their free, prior and
informed consent or in violation of their laws, traditions and customs.

Article 12

1. Indigenous peoples have the right to manifest, practise, develop and teach their
spiritual and religious traditions, customs and ceremonies; the right to maintain,
protect, and have access in privacy to their religious and cultural sites; the right to the
use and control of their ceremonial objects; and the right to the repatriation of their
human remains.

2. States shall seek to enable the access and/or repatriation of ceremonial objects and
human remains in their possession through fair, transparent and effective mechanisms
developed in conjunction with indigenous peoples concerned.

Article 13
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1. Indigenous peoples have the right to revitalize, use, develop and transmit to future
generations their histories, languages, oral traditions, philosophies, writing systems
and literatures, and to designate and retain their own names for communities, places

and persons.
2. States shall take effective measures to ensure that this right is protected and also to

ensure that indigenous peoples can understand and be understood in political, legal
and administrative proceedings, where necessary through the provision of
interpretation or by other appropriate means.

Article 14

1.  Indigenous peoples have the right to establish and control their educational systems
and institutions providing education in their own languages, in a manner appropriate
to their cultural methods of teaching and learning.

2. Indigenous individuals, particularly children, have the right to all levels and forms of
education  of the State without discrimination.

3. States shall, ill conjunction with indigenous peoples, take effective measures, in order
for indigenous individuals, particularly children, including those living outside their
communities, to have access, when possible, to an education in their own culture and
provided in their own language.

Article 15

1. Indigenous peoples have the right to the dignity and diversity of their cultures,
traditions, histories and aspirations which shall be appropriately reflected in education
and public information.

2. States shall take effective measures, in consultation and cooperation with the
indigenous peoples concerned, to combat prejudice and eliminate discrimination and
to promote tolerance, understanding and good relations among indigenous peoples
and all other segments of society.

Article 16

1. Indigenous peoples have the right to establish their own media in their own languages
and to have access to all forms of non-indigenous media without discrimination.

2. States shall take effective measures to ensure that State-owned media duly reflect
indigenous cultural diversity. States, without prejudice to ensuring full freedom of
expression, should encourage privately owned media to adequately reflect indigenous
cultural diversity.

Article 17

1. Indigenous individuals and peoples have the right to enjoy fully all rights established
under applicable international and domestic labour law.

2. States shall in consultation and cooperation with indigenous peoples take specific
measures to protect indigenous children from economic exploitation and from
performing any work that is likely to be hazardous or to interfere with the child's
education, or to be harmful to the child's health or physical, mental, spiritual, moral or
social development, taking into account their special vulnerability and the importance
of education for their empowerment.
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3. Indigenous individuals have the right not to be subjected to any discriminatory
conditions of labour and, inter alia, employment or salary.

Article 18

Indigenous peoples have the right to participate in decision-making in matters which would
affect their rights, through representatives chosen by themselves in accordance with their own
procedures, as well as to maintain and develop their own indigenous decision-making
institutions.

Article 19

States shall consult and cooperate in good faith with the indigenous peoples concerned
through their own representative institutions in order to obtain their free, prior and informed
consent before adopting and implementing legislative or administrative measures that may
affect them.

Article 20

1.  Indigenous peoples have the right to maintain and develop their political, economic
and social systems or institutions,  to be secure  in the enjoyment of their own means  of
subsistence and development, and to engage freely in all their traditional and other
economic activities.

2. Indigenous peoples deprived of their means of subsistence and development are
entitled to just and fair redress.

Article 21

1. Indigenous peoples have the right, without discrimination, to the improvement oftheir
economic and social conditions, including, inter alia, in the areas of education,
employment, vocational training and retraining, housing, sanitation, health and social
security.

2. States shall take effective measures and, where appropriate, special measures to
ensure continuing improvement of their economic and social conditions. Particular
attention shall be paid to the rights and special needs of indigenous elders, women,
youth, children and persons with disabilities.

Article 22

1. Particular attention shall be paid to the rights and special needs of indigenous elders,
women, youth, children and persons with disabilities in the implementation of this
Declaration.

2. States shall take measures, in conjunction with indigenous peoples, to ensure that
indigenous women and children enjoy the full protection and guarantees against all
forms ofviolence and discrimination.

Article 23

Indigenous peoples have the right to determine and develop priorities and strategies for
exercising their right to development. In particular, indigenous peoples have the right to be
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actively involved in developing and determining health, housing and other economic and
social programmes affecting them and, as far as possible, to administer such programmes
through their own institutions.

Article 24

1. Indigenous peoples have the right to their traditional medicines and to maintain their
health practices, including the conservation of their vital medicinal plants, animals
and minerals. Indigenous individuals also have the right to access, without any
discrimination, to all social and health services.

2. Indigenous individuals have an equal right to the enjoyment of the highest attainable
standard of physical and mental health. States shall take the necessary steps with a
view to achieving progressively the full realization of this right.

Article 25

Indigenous peoples have the right to maintain and strengthen their distinctive spiritual
relationship with their traditionally owned or otherwise occupied and used lands, territories,
waters and coastal seas and other resources and to uphold their responsibilities to future
generations in this regard.

Article 26

1. Indigenous peoples have the right to the lands, territories and resources which they
have traditionally owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands,
territories and resources that they possess by reason of traditional ownership or other
traditional occupation or use, as well as those which they have otherwise acquired.

3. States shall give legal recognition and protection to these lands, territories and
resources. Such recognition shall be conducted with due respect to the customs,
traditions  and land tenure systems of the indigenous peoples concerned.

Article 27

States shall establish and implement, in conjunction with indigenous peoples concerned, a
fair, independent, impartial, open and transparent process, giving due recognition to
indigenous peoples' laws, traditions, customs and land tenure systems, to recognize and
adjudicate the rights of indigenous peoples pertaining to their lands, territories and resources,
including those which were traditionally owned or otherwise occupied or used. Indigenous
peoples shall have the right to participate in this process.

Article 28

1. Indigenous peoples have the right to redress, by means that can include restitution or,
when this is not possible, just, fair and equitable compensation, for the lands,
territories and resources which they have traditionally owned or otherwise occupied
or used, and which have been confiscated, taken, occupied, used or damaged without
their free, prior and informed consent.
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2. Unless otherwise freely agreed upon by the peoples concerned, compensation shall
take the form of lands, territories and resources equal in quality, size and legal status
or of monetary compensation or other appropriate redress.

Article 29

1. Indigenous peoples have the right to the conservation and protection of the
environment and the productive capacity of their lands or territories and resources.
States shall establish and implement assistance programmes for indigenous peoples
for such conservation and protection, without discrimination.

2. States shall take effective measures to ensure that no storage or disposal of hazardous
materials shall take place in the lands or territories of indigenous peoples without their
free, prior and informed consent.

3. States shall  also take effective measures to ensure, as needed, that programmes  for
monitoring, maintaining and restoring the health of indigenous peoples, as developed
and implemented by the peoples affected by such materials, are duly implemented.

Article 30

1. Military activities shall not take place in the lands or territories of indigenous peoples,
unless justified by a relevant public interest or otherwise freely agreed with or
requested by the indigenous peoples concerned.

2. States shall undertake effective consultations with the indigenous peoples concerned,
through appropriate procedures and in particular through their representative
institutions, prior to using their lands or territories for military activities.

Article 31

1. Indigenous peoples have the right to maintain, control, protect and develop their
cultural heritage, traditional knowledge and traditional cultural expressions, as well as
the manifestations of their sciences, technologies and cultures, including human and
genetic resources, seeds, medicines, knowledge of the properties of fauna and flora,
oral traditions, literatures, designs, sports and traditional games and visual and
performing arts. They also have the right to maintain, control, protect and develop
their intellectual property over such cultural heritage, traditional knowledge, and
traditional cultural expressions.

2. In conjunction with indigenous peoples, States shall take effective measures to
recognize and protect the exercise of these rights.

Article 32

1. Indigenous peoples have the right to determine and develop priorities and strategies
for the development or use of their lands or territories and other resources.

2. States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free
and informed consent prior to the approval of any project affecting their lands or
territories and other resources, particularly in connection with the development,
utilization or exploitation of mineral, water or other resources.
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3. States shall provide effective mechanisms for just and fair redress for any such
activities, and appropriate measures shall be taken to mitigate adverse environmental,
economic, social, cultural or spiritual impact.

Article 33

1. Indigenous peoples have the right to determine their own identity or membership in
accordance with their customs and traditions. This does not impair the right of
indigenous individuals to obtain citizenship of the States in which they live.

2. Indigenous peoples have the right to determine the structures and to select the
membership of their institutions in accordance with their own procedures.

Article 34

Indigenous peoples have the right to promote, develop and maintain their institutional
structures and their distinctive customs, spirituality, traditions, procedures, practices and, in
the cases where they exist, juridical systems or customs, in accordance with international
human rights standards.

Article 35

Indigenous peoples have the right to determine the responsibilities of individuals to their
communities.

Article 36

1. Indigenous peoples, in particular those divided by international borders, have the right
to maintain and develop contacts, relations and cooperation, including activities for
spiritual, cultural, political, economic and social purposes, with their own members as
well as other peoples across borders.

2.  States, in consultation and cooperation with indigenous peoples, shall take effective
measures to facilitate the exercise and ensure the implementation of this right.

Article 37

1. Indigenous peoples have the right to the recognition, observance and enforcement of
treaties, agreements and other constructive arrangements concluded with States or
their successors and to have States honour and respect such treaties, agreements and
other constructive arrangements.

2. Nothing in this Declaration may be interpreted as diminishing or eliminating the
rights of indigenous peoples contained in treaties, agreements and other constructive
arrangements.

Article 38

States in consultation and cooperation with indigenous peoples, shall take the appropriate
measures, including legislative measures, to achieve the ends of this Declaration.

Article 39
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Indigenous peoples have the right to have access to financial and technical assistance from
States and through international cooperation,  for the enjoyment of the rights contained in this
Declaration.

Article 40

Indigenous peoples have the right to access to and prompt decision through just and fair
procedures for the resolution of conflicts and disputes with States or other parties, as well as
to effective remedies for all infringements of their individual and collective rights. Such a
decision shall give due consideration to the customs, traditions, rules and legal systems of the
indigenous peoples concerned and international human rights.

Article 41

The organs and specialized agencies of the United Nations system and other
intergovernmental organizations shall contribute to the full realization of the provisions of
this Declaration through the mobilization, inter alia, of financial cooperation and technical
assistance. Ways and means of ensuring participation of indigenous peoples on issues
affecting them shall be established.

Article 42

The United Nations, its bodies, including the Permanent Forum on Indigenous Issues, and
specialized agencies, including at the country level, and States shall promote respect for and
full application of the provisions of this Declaration and follow up the effectiveness of this
Declaration.

Article 43

The rights recognized herein constitute the minimum standards for the survival, dignity and
well-being of the indigenous peoples  of the world.

Article 44

All the rights and freedoms recognized herein are equally guaranteed to male and female
indigenous individuals.

Article 45

Nothing in this Declaration may be construed as diminishing or extinguishing the rights
indigenous peoples have now or may acquire in the future.

Article 46

1. Nothing in this Declaration may be interpreted as implying for any State, people,
group or person any right to engage in any activity or to perform any act contrary to
the Charter of the United Nations or construed as authorizing or encouraging any
action which would dismember or impair, totally or in part, the territorial integrity or
political unity of sovereign and independent States.
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2.   In the exercise of the rights enunciated in the present Declaration, human rights and
fundamental freedoms of all shall be respected. The exercise of the rights set forth in
this Declaration shall be subject only to such limitations as are determined by law and
in accordance with international human rights obligations. Any such limitations shall
be non-discriminatory and strictly necessary solely for the purpose of securing due
recognition and respect for the rights and freedoms of others and for meeting the just
and most compelling requirements of a democratic society.

3.     The provisions set forth  in this Declaration shall be interpreted in accordance with  the
principles of justice, democracy, respect for human rights, equality, non-
discrimination, good governance and good faith.

(2) See resolution 2200 A (XXI), annex.
(3) A/CONF. 157/24 (Part D, chap. III.
(4) Resolution 217 A (III).
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Appendix 3.
Decision on the United Nations Declaration on the Rights of Indigenous Peoples
(Doc. Assembly/Au/9 (Viii) Add.6) Assembly/AU/Dec.141 (VIll)

The Assembly:

1. TAKES NOTE of the United Nations Declaration on the Rights of Indigenous
Peoples adopted by the United Nations Human Rights Council on 29th June 2006;

2. REAFFIRN(IS Resolution AHG Res-17/1  of  1964 in which all Member States  o f the
Organization of African Unity pledged to respect borders existing on their
achievement of national independence;

3. EXPRESSES concern at the political, economic, social and constitutional
implications of the Declaration on the A frican Continent;

4.    REAFFIRMS the United Nations General Assembly Resolution   1514  (XV)  of  14
December 1960 concerning the Declaration   on the granting of independence   to
colonial countries and peoples;

5. WELCOMES the efforts by the international community to address the rights of
indigenous peoples and EXPRESSES full support and solidarity with indigenous
peoples of the world;

6.  WELCOMES ALSO the decision of the United Nations General Assembly to defer
consideration and action on the Declaration to allow for further consultations on the
numerous matters of fundamental political and constitutional concern, amongst the
most important ofwhich are questions about:

a)   the definition of indigenous peoples;
b) self-determination;
c)    ownership of land and resources;
d)    establishment of distinct political and economic institutions;  and
e)   national and territorial integrity.

7.  AFFIRMS that the vast majority of the peoples of Africa are indigenous to the
African Continent;

8. DECIDES to maintain a united position in the negotiations on amending the
Declaration and constructively work alongside other Member States of the United
Nations in finding solutions to the concerns o f A frican States;

9.  MANDATES the African Group at the United Nations in New York to continue to
ensure that Africa's interests in this matter are safeguarded:

10. ALSO DECIDES to remain seized of the matter.
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Appendix 4.

Sub-Regional Maps of Africa Locating the Various Ethno-Cultural Identities.

These maps in the German language published by the Ethnologisches Institut der Universitdt
Zurich might not be complete or updated. They are intended to portray the complex identity
fabric of most African states.

4.1: Central Afrika
4.2:North Africa
4.3 :North East Africa
4.4:West Africa
4.5 :Southern Africa
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