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1, intr~duction

"Men are nothing more than mobile sperm banks, it has been said, their role is over as soon

as conception has been achieved. The fulfil inly decorative purposes....It could even be said that

in England and in a number of other scientifically advanced countries the unmarried father has

come to be seen as sexually and socially unnecessary, merely a man who pays, or should pay:

nick named in Germany a'Zahlvater', expressing the idea that the duties of paternity are a form

of perpetual payment for sinful and stolen pleasures, the act of insemination as thew occasion

for a lifetime of financial obligation. Of the positive and familial aspect of fatherhood, we hear

little in law."

This quotation has been taken out of a chapter in the book Parenthood in modern society,

written by Ruth Deech. Of course, the intention of this quoted part was meant to be critical, but

it is true that the definition of fathership has changed dramatically these latest years.

In my contribution to this conference I will deal with the question whether the father has a more

important role to play than just being merely a'mobile sperm bank'.

In the last 25 years Family Law and civil rights have undergone a great change in the Nether-

lands. This is a consequence of a lot of social changes, but it has also to do with the growing

importance of the human rights conventions. To better understand why these changes took

places I will first deal with a'rough' description of the most important societal changes.

' Associate professor in family and child law at Tilburg University.
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2. Societal changes

In the literature the Netherlands is described as a'perfect-birth-regulation-nation'. In The

Netherlands there is a tendency for working women, and panicularly those with higher level

of education, to become mothers at a later age and in recent years there has been a clear

strengthening of this trend by the increase in part-time work.

Demographic trends in the Netherlands differ, in some respects, from those of other European

countries. Industrialization started relatively late in the Netherlands. Until the mid-sixties, birth-

rates remained high and death rates low. After the second World War we had a baby-boom,

alt~hough this did not have effects upon the subsequent demographic trends. Since the end of the

sixties, the Netherlands very quickly adopted the demographic behaviour of other Western

European countries: the birth rates dropped and stabilized in the seventies. The age at which

women have children changed as well: "Two thirds of the women born in 1945 had their first

baby before the age of 25, compared with only one-third of the women born in 1960"Z The

marriage and divorce also changed. "The mean age at marriage for males dropped sharply from

about 27 in 1950 to about 24 in 1970. Women marry some two-and-a-half years younger than

men. Divorce was almost non-existent before the Second World war, but in 1971 The

Netherlands got a much freer divorce legislation, and as a consequence of this there was a new

wave' of divorces, although this was possibly a'catch up' effect. This number of divorces

continued to increase until 1985. Since 1985 the divorce rates seem to stabilize. A possible

explanation for this can be found in the effect of cohabitation upon marriage dissolution,

because (especially by young persons) the de facto marriage is seen as a trial marriage. De Beer

suggested that there might be an additional factor because of the financial consequences

following divorce: as a result of the increased publicity about the financial situation of divorced

women people began to realize that divorce does not merely solve problems, but might create

new problems as well.4

Mortality rates dropped as well. From a world perspective, the Netherlands is a front-runner

2. J. de Beer, Demographic overview, The Netherlands, Bevolking en Gezin, 1991, nr. 1, p. 160-
175.

' There was a post-war wave of divorces during some years after 1945.

` Ibid.
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in life-expectancy at birth.5

The Dutch society in the eighties and the nineties can be typified by two processes: self-

actualization and emancipation.

Self-actualization, which includes ingredients of individualization, may be defined as the process

through which the interdependence of individuals decreases. This means that individuals become

more independent from traditional structures like the family and the church, which had given

assistance and had helped in case of need. Social security and protection for all which were

u~a.,t.,~d b" fhP Stat? to all citizens and replaced dependency links. The question is of course~ ~ ,...,

whether - and to what extent - these new, more impersonal linkages did indeed increase the

(objective and subjective) quality of life of the population. The trend towards self-actualization

considerably affected people's primary-life sphere. Family relationships, precisely as a result

of the protection afforded by the provision of the welfare state, no longer need to include all

the traditional familial obligations. In this respect, sexual relationships, for example, do not

automatically lead to economic inter-dependence between partners. It is evident that primary life

relationships have lost, in the economic sphere especially, their coercive character. Higher

divorce rates, and the (limited) popularity and spread of L.A.T. relationships are frequently seen

as indicators of this change in the relational sphere, but the essential change lies in the

transformation of the attitudes, norms and values. The weakening of the give-and-take

obligations (among family, church-members or neighbours), and the increased importance of

individual autonomy and of self-development become the core of the individual's life support

system.

Emancipation can be described as the process towards greater freedom of self-management,

towards acquiring an equal position, and towards recognizing equality in terms of societal

esteem and participation. To foster and advance the cause of this form of emancipation has

become the cornerstone of social policy today. Emancipation is not merely limited to the wo-

men's cause; it extends to ethnic minorities, the elderly, the child, the handicapped, and to all

(actual or potential) vulnerable groups. Women have, in the course of the last decades, acquired

the same formal-legal position as men. In the area of married women's full-time paid

S In 1988 female life expectancy at birth exceeded 80 years. This is for male 74 years.
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employment several obstacles still remain. In the other target groups the emancipation process

is under way. But unemployment, especially among ethnic minorities and youngsters, is one of

the main problems the government is faced with in the area of emancipation. It is obvious that

more ways and means are needed to achieve self-actualization and emancipation.s

During this conference we will learn from the different countries how emancipation and self-

actualization play a role in the family life and what this means for the father; in practice and

for his legal position.

8nme of the main effects of the processes of self-actualization and emancipation on primary-life

forms and arrangements are given below:

- a lot of young people leave the parental home and spend some time experiencing living

alone and independently before they start a relationship;

- living alone is increasingly common-place amongst adults, the elderly and the handicap-

ped, either by choice or by necessity;

- a lot of young people choose cohabitation before deciding to marry;

- the average number of children in each primary-life form has decreased further;

- the number of childless women has increased;

- in the eighties, divorce became the most important factor of marriage dissolution;

- after divorce, the relationships between the biological parents and the children born to

their (dissolved) marriage are maintained;

- as a consequence of remarriage, a number of the children experience change in their

(social) parental setting during their youth;

- couples in the "empty nest" phase have increased markedly.

As a consequence of the above mentioned structural changes the sequences of a given standardi-

zed family cycle: marriage - children - empty nest - death of one spouse - living alone, are not

followed in this order in a number of families. The number of families that transit through other

life forms has increased. Hence the number of new kinds of households and other primary- life

forms, wherein the child is no longer the main concern, has increased. Nuclear families

6 De Hoog, Presvelou, Cuyvers, Family Arrangements and Policy in the Netherlands, NGR, Den
Haag, 1983, p. 11.
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represented only 35 percent of all household forms in the beginning of the eighties. In the near

future, one-third of all households will be of the nuclear-family type, one-third will be of the

one-person variant and the remaining one-third will be made up by other household forms. If

social policy remains unchanged, it is expected that in the begiru~ing of the 21st century half of

all households in the Netherlands will be of the one-person type. These changes and forecasts

aze not different from those found in other Western European countries.'

The present size and composition of households reflect the demographic trends as mentioned

above. The Netherlands Bureau of Statistics defines a private household as a group of people

who share the same roof and engage jointly in various activities. Since 1971 population censuses

have been discontinued because a lot of people made objections on grounds of privacy, although

until 1971 every ten years information on households was obtained through these population

censuses.

In the last three decades the composition of private households changed very much. The number

of one-person-households increased sharply and, in correspondance with this, the usual

familytype of households decreased. The number of other household types, such as lone-parent

families, cohabiting partners with children and non-family households shows a slight increase.e

Besides this the total number of households is increasing more quickly than the total population.

This development, the drop in the number of inembers per household, has been called 'the

thinning' of the family.

3. Opinions on primary-life relationships

In 1991 more than half of respondents of a survey consider divorce a better solution than

staying in a bad marriage, even when the children are still living with their parents. In 1965

only 12 per cent of respondents thought so. Also in 1965, almost three out of four respondents

found voluntary childlessness unacceptable, as against only 5 per cent in 1991. The majority

' Ibid, p. 12.

g C. de Hoog, Het gezin: ontwikkeling en actualiteit, Tijdschrift Gezin, 1989, nr. 3, p. 128-148.
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of respondents in 1991 have no difficulty in accepting artificial insemination. Repudiation of a

child born to a cohabiting couple is for the majority indefensible. 85 per cent of respondents

judge cohabitation a good preparation for marriage, 71 per cent find that cohabitation is

absolutely not a topic for concern and discussion any longe~. An even greater tolerance is

expressed towazds living alone (919b), and towazds living in a homosexual (male or female)

relationship (8691;).

Opinions regarding the definition of gender-roles among partners in the domestic sphere have

also changed. There is practically no opposition to having gainful employment outside the home

for married women. About half of married homemakers would like to work. Respondents aze

not against child daycare centres and 90 per cent of respondents say that they have no objection

to a(hypothetical) situation in which the woman is the breadwinner and the man the domestic

caretaker. The greater tolerance in Holland towazds other relationships and other ethnic groups

also has limitations. First, there aze differences between opinions and aspirations. Some

examples will illustrate this. More than three out of four youngsters say that later they will

marry or cohabit. Of the girls interviewed, three out of four said that they would certainly like

to have children later - one-fifth is still doubtful about it. Among the boys, half want to have

children, one-third still does not know.9

Attitudes to the relationship between partners have also changed. These changes mostly concern

the quality of the relationship: that is to say, emotional investment is of the utmost importance,

whereas eazlier, in the more traditional pattern, there was a sort of "barter" between the

income-earner role of the man and the care-taking role of the woman. The reciprocal emotional

investment these non-traditional couples put into their relationship seems to be extremely high.

Van der Avort (1987) thinks that continuous negotiations do take place on the understanding that

people remain together. Straver et al. (1986) estimates that this style of relationship is found

among some 20 per cent of all couples. A big number recognizes that the traditional role pattern

is still dominant but they feel that it not self-evident that it should be maintained.

A stable relationship and having a family are high in the aspirations of the young people.

9 De Hoog, Presvelou, Cuyvers, 1993, p. 21.
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Likewise, young respondents are against the traditional division of tasks between men and

women. Teenage boys and girls say that they want to have a paid job later; they are also in

favour of an egalitarian role division. Yet young girls seem to take into account the fact that

they will have to assume the main responsibility for children. T~~nce, girls choose much more

of'ten than boys (39 per cent as against only 3 per cent) a three-phase life model : earn a living -

stop working to take care of children - return to gainful employment. Boys choose a completely

egalitarian model (do everything together), yet they find part-time gainful employment

absolutely not attractive.

Parent-child relationships have become more open and less formalistic in the past decade.

Children may now call their parents by their first name. The majority of the Dutch find that

above 18 years boys or girls may read whatever they like. A twenty-year old daughter may

decide for herself what time she returns home at night. 90 per cent of children living with their

parents assert they have a good relationship with their parents.

As far as possible, decisions are taken jointly. Also most people are not in favour of making

differences in the upbringing and education of boys and girls. Only 14 per cent of respondents

find that boys should be given a freer education than girls. In 1970, 29 per cent of the people

held this opinion.

Greater tolerance towards children is, however, accompanied by stricter rules and more

responsibility on the part of parents towards their children where their formal education is

concerned. In 1980, for example, 33 per cent of respondents thought that the child should
decide what kind of secondary education to choose. The percentage dropped to 29 per cent in
1991. Likewise, in 1985, 28 per cent said that the child should decide whether or not he~she
would complete secondary etiucation; only 18 per cent expressed this opinion in 1991.'0

The above description deals mainly with opinions on primary-life forms given by a

representative sample of respondents. This might lead to the conclusion that the Netherlands

have, over the years, become more open and tolerant in these areas. Yet it also shows that this

"freedom" also implies limits. We also saw that not everybody in the Netherlands is so open-

'o Ibid, p. 10~11.
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minded to freer relationships.

However, a recent report of the State University Leyden showed that the social background and

the gender-identity still play an important role in the choice for ~urther education, the profession

and the starting of a love-affair." According to this research, especially the youngsters who

have a lower or middle-class background show a conservative approach with regard to the

combination of work and parenthood. They mean that women after a short career should stop

(temporarily) with their work when they become mother. In their vision, the man has to be the

bread-winner, although he may also take part in the housekeeping. Almost all the respondents

and their parents, independent of their social class, are against day care for young children.12

Most of the youngsters intend to cohabitate before marrying.

In the following I will deal with some specific questions with regard tot the legal status of the

father.

4. Affiliation law

In the last 25 years in almost all continental Western European countries more or less substantial

reforms of the affiliation laws have been carried out, in which reforms three common elements

can be noted:

1. equalisation: the primary object and result of the reforms has undoubtedly been the

elimination of discrimination between various categories of affiliation;

2. liberalisation: the reforms have suppressed numerous restrictions on the establishment

and the contestation of affiliation;

3. modernisation: the final objective of all these reforms has been to modernise affiliation

law, although this modernisation cannot compete with the new medico genetic

techniques, which permit a child to be conceived without sexual intercourse.

The Dutch law is partially based on the Napoleonic Code (which applied from 1811 to 1838).

" Keuzeprocessen van jongeren, Vuga Uitgeverij BV, Den Haag, 1994.

'Z The provisions for children under four years are increasing perciptibily in educational and
social-political significance for children and families and are being encouraged as part of the regional
social infrastructure. This tendency seems to be the opposite to the given answers in this research.
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In 1970 the affiliation code was reformed in the framework of the law introducing Book 1 of

the new Civil Code. After the decision of the European Court in the Marckx-case the first draft

for the revision of affiliation law was published in 1981. Small changes took place in the

affiliation law because of the Marckx-case, but in 1988 the g~vernment submitted a Bill for

revision of the affiliation. In 1993 this Bill was repealed. A new Bill has been sent to the

Council of State for comments.

In all western industrialised countries the sixties marked a turning point, especially in matters

of demography: a decline of the birthrate, less legal marriages and more de facto marriages, a

growing number of separations and divorces, and therefore an increasing number of children

born out of wedlock or living with only one parent or a parent and a step-pazent. At that time,

it was a straightforward task to describe the rules of affiliation. The Dutch affiliation law is

based on the presumption that a husband is the father of his wife's children.

When a child is born within a marriage, the man who was mazried to its mother at the time of

its conception or at the time of its birth, is presumed to be the father of the child. When the

child is born within the marriage only the husband is entitled to take legal action (within 6

months from the time when he acquired knowledge of the birth) to contest his paternity. This

action will not succeed if the husband has given his consent to an act liable to lead to conception

(e.g. artificial insemination, approved adultery). In the Napoleonic Code, the restrictions on the

scope of centesting the presumption of fatherhood were expressed in three ways:

i, only the husband was allowed to contest his paternity;

ii. he could do so only within a very short time-limit;

iii. the law strictly and nazrowly defined the circumstances in which he could deny

paternity.

Now, the protection of family harmony and the importance of safeguarding the long-established

status of the individual are considered to be valid reasons for restricting paternity contests."

Nevertheless, in the Netherlands these rules of contestation are still the basis of the law and of

the jurisprudence, although these obstacles against the possibility to contest paternity are more

" Patrick Senaeve, The reform of Affiliation law in France and the benelux Countries, in:
parenthood in Modern Society, Martinus Nijhoff, 1993, p. 96.
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and more seen as an unjustified obstruction in the search for conformity between legal affiliation

and the biological truth.

Children born more than 307 days after the marriage has bcen dissolved will only have a

mother at the time of their birth. 1fie paternity of a child born in the 306 days after the

dissolution of the marriage can be contested by the mother, but only in as far as she declares

to the civil registrar that she contests the paternity of her ex-spouse, and in as far as the mother

marries the man who has recognized the child. The man who recognizes the child has to marry

the mother of the child and they are to marry in the year following the birth. The retention of

rhis presumption of the legal fatherhood (the Pater est rule") is usually defended on the

empirical following rule. When a married woman bears a child, an identified man exists of

whom it can be presumed that it is the biological father of her child. As a matter of fact, the

husband of the married mother is usually the biological father of the child, not so much because

married women are in general faithful to their husband, but simply because adultery couples in

general do not wish to beget a child, and the availability of contraception and abortion allows

them to avoid adulterine birth.13

A child born out of wedlock only has a mother (Art. 1:221 BW16). However, paternity can

be established outside marriage when the child is acknowledged by another man (not necessarily

the natural father). A voluntary acknowledgement by the man is required. The mother has to

give her consent. If the child is aged twelve years or more, the child itself must consent to the

acknowledgement (Art. 1:221-225 BW).

The child cannot be acknowledged by a married man" (whose wife is not the mother of the

child) or - in case of a child born as a result of incest - where the sexual intercourse resulting

14

Is

16

Pater est quem nuptiae demonstrant.

Senaeve, 1993, p. 95.

BW - Dutch Civil Code.

" The Hoge Raad recently allowed the prohibition for a married man to acknowledge the child
of un anmarried woman to be suspended, but only in certain situations: he has to be the begetter of
the child and his wife may not object to this acknowledgement. However, her objections can be put
aside when she has no serious grounds for this objection!
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in the conception of the child occurred between the mother and her (grand)father or brother.

The father can acknowledge his child, after the dissolution of his own marriage or if he married

less than 306 days before the birth of the child. The mother of the child has to give her consent

to voluntary acknowledgement.

Legimitation is possible when the child is acknowledged before or at the time of the marriage,

or even after the marriage is dissolved in the event of the mother's death.

If a child has not been acknowledged (because his or her identity is not known, or the child

does not wish to be acknowledged, or the mother does not consent to acknowledgement) there

are special proceedings to determine paternity, but only for the purpose of ensuring support of

the child by that man (Art. 1: 394 BW).

The above summarises briefly the Dutch statutory rules on affiliation.

Since the Marcla-case, the Dutch provisions on affiliation have been overruled on a number of

occasions in the case law. I shall give some examples:

The Dutch legislator revised the provisions contained in the Civil Code on affiliation and

inheritance law, because the legitimate child had a better legal position than the illegitimate child

(Act of 27 October 1982, Stb. 608). The illegitimate child had no kinship with the relatives of

his mother and - following acknowledgement - of his father. This legislation came into force

with retrospective effect, backdated to 13 June 1979 (the date of the decision of the European

Court in Marcla).

1fie legal right of the mother to give consent to a man to acknowledge her child was considered

to be a right of absolute veto. However, in a case law development, a change has been

introduced in the event of the mother refusing without valid reason. In that case the man has

to state that there has been "family life" between him and the child.1e The so-called "absolute

veto" of the mother of the illegitimate child has become a"suspensive veto". On a request from

the man who wants to acknowledge her child and who can prove that he has enjoyed "family

'g Hoge Raad, 8 April 1988, NJ 1988, 170; Hoge Raad 18 May 1990, NJ 1991, 374 8c 375.
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life" with the child, the judge may decide that the mother's consent can be superse~íed by a
decision on the part of the court.

A draft bill was submitted to Parliament in 1991; this would i~~troduce many changes into the

present Articles in the Civil Code with regard to affiliation~pazentage. In this draft more weight

has been given to the wishes of the natural father of the child who wants to become its legal

father. Unjust differences in the field of affiliation law between the father and the mother of the

child will disappeaz. Thus in a case where paternity is at issue, both the man and the woman

will have the same legal rights. In the new statute the legislator has also taken into account the

problems that may arise with artificial insemination.

To conclude: in the Netherlands the legal status of the unmarried father has improved

dramatically, although this has lead to a weaker position of the unmarried mother. However,

the position of the married (or just divorced) mother has improved, while in the new bill she

will have the same position as her (former) husband with regazd to the deny of the fatherhood

of the child.

5. From paternal to parental authority

Section 245 of Book 1 of the Dutch Civil Code contains the following rule concerning the
relationship between a child and his parents: " A child, of whatever age, has to honour and
respect his parents". Of course, this is rule of law with a strong moral flavour, and it is hard
to enforce in practice. On the other hand, pazents are free to fulfil their basic duties as they
think fit. Although the legislator (more exactly: the government) does not prescribe how parents
should fulfil these duties, child protection regulations have existed in Dutch law since 1905.
When parents abuse or neglect their child, intervention in parental authority is possible.
Since a child has no capacity to perform legal acts19, someone has to be his legal representati-
ve, control his financial affairs, care for him and secure his education. In the natural course of
things, these duties fall on the parents. They have pazental responsibility which consists of

19 These legal acts may include making a contract, but also taking decisions about medical
treatment, abortion, religion, what parent to live with, visitation rights, etc.
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power over the child on the one hand and control over financial affairs on the other.

Since 1838 the legal regulations relating to parental authority have been drastically revised from

time to time. The Civil Code of 1838 contained the concept of 'Naternal authority'. The father

exercised this power and had the right to ask the court to take his child into custody when in

his opinion the child misbehaved. This 'parental disciplinary law' disappeared in 1922. Almost

20 yeazs earlier, in 1905, 'paternal authority' was replaced by 'parentalauthority', but only the

father could exercise this right. Also in 1905 some child protection regulations were introduced

allowing intervention in the parental authority, which until then had been inviolable. Parents or

guardians who ill-treated or neglected their child were to lose parental responsibility or

guardianship. This would also happen if they were unable or unfit to raise their child. In urgent

matters it was possible to suspend parental authority, as a temporary measure, by committing

the child to the 'Child care and protection board'~. In 1922 the so-called supervision~rder

(or in Dutch: 'ondertoezichtstelling') was added. This new regulation was a compromise

between the extremes of either taking the child away from his parents or doing absolutely

nothing. In 1948 the law was changed again.Z' Both parents have to exercise parental control,

but where the parents differed the father's opinion prevailed. If his decision seemed to be

contrary to the moral and material interests of the child or detrimental to its health, the

children's court magistrate, at the mother's request, could nullify it. In 1984 the statute "Gelijke

behandeling" (Equal Treatment of Men and Women) altered this. So now, if the pazents differ

over the child's education and upbringing, either of them may request the children's court

magistrate to decide the issue. This is also the case when the father is not interested in the

education and leaves this to his wife. When there is a dispute between the pazents with regard

to the upbringing of the child. Then the judge will attempt to find a compromise between the

pazents' conflicting opinions and to take a decision which is in the child's interests (section

1:246 Civil Code). Some minor changes of the Civil Code are not discussed here.

In literature, court decisions and legislation, the notion of parental control has being developed.

~ A special Council for the Protection of Children. This Council is a state organisation. It has
the obligation to investigate the well-being of the child when there is a suspicion of child abuse or
child neglect, for instance after a report or request of the Confidential Doctor, the school, family or
neighbours. This council also has the legal task to advice the judge in many family disputes (where
children are involved), as to requests for access orders or child support.

21 Law of lOth July 1947, Staatsblad H 232, enforced on lst september 1948.
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For a long time, specialists in family and child law have been pleading both for more rights and

for more obligations for young people. When children get older, they acquire more rights and

obligations for themselves, at the expense of those of the pazents. Some specialists propose a

step by step approach: when the children reach a certain age (e.g. 10, 12, 14 or 16) they obtain

certain rights. Others prefer a sort of'sliding scale' giving pazents the right to decide when their

child is capable of doing certain things, because children do not mature at the same rate. Dutch

judges tend to regazd parental control after or outside mazriage as important. As faz as

legislation is concerned, in 1971 a governmental commission published a report with a number

of recommendations concerning control over minors and relating problems. A concept-bill was

drafted in 1986 but it received so much criticism that it had to be revised. In the beginning of

1993 (3 February) a bill concerning parental authority was sent to the Dutch Parliament. This

bill is more in harmony with the developments in the law (court's decisions) and literature

(Tweede Kamer, 1992-1993, 23 012, Nos. 1-3), regarding the issue of legal custody and

parental authority. It is proposed to provide in law for the continuation of pazental authority

after divorce and in situations out of wedlock, by means of a simple declazation to the clerk of

the subdistrict court. Parental authority will be capable of being exercised by either both

pazents, or a single pazent.

The requirement of a family relationship remains, as a result of the advice of the Council of

Europe, concerning pazental responsibility, which was accepted by the Committee of Ministers

on 28 February 1984 (Recommendation No. R(84)4 concerning "pazental responsibility",

Strasbourg, 1984). In the next future legal guardianship will only be possible if a third party,

not being a parent, is to be appointed (Tweede Kamer, 1992-1993, 23 012, No. 3, p. 22).

Until now, pazental control in the Netherlands has been related to marriage. According to the
law, only legitimate children are under parental control of their pazents. Illegitimate children
are under guardianship. However, when the father has acknowledged the child, he and the
mother~ of the illegitimate child may ask the subdistrict court judge to award them pazental
authority. If there is no authority over a child~, as where the mazriage of the pazents ends or

~ She will be the guardian, when she was unmazried, adult and not insane at the time of birth of
her child.

~ When, for example, the mother is a minor, or when the child is a foundling.
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the parents lose their parental authority by a decision of the district court, guardianship can be

given to the parent (usually the mother) or to a third person. The third person could be a natural

or a legal person (usually specialized in guardianship). Guardianship and co-guardianship may

not be given to the same person. If the parent's marriage e..us (by death or divorce), the

parental authority will be transformed into guardianship and co-guardianship. In divorce cases

this can lead to severe disputes between the parents as to who should have full authority

(guardianship) over the child(ren). Apart from the name there are some distinctions between

parental authority and 'guardianship'. Only two parents can have parental authority; they both

have the same right in educating and bringing up the child. A guardian has the absolute right

in this matter. The principal task of the co-guardian is merely to supervise the charge by the

guardian of the property of the child. Furthermore there are hardly any differences between the

parents with parental authority or guardianship. However, the guardianship of a third person

differs from parental authority or the guardianship of one parent. So, the third person does not

have to support the child with his own money.

In the 1970s and early 1980s there was an increasing movement towards retaining parental

authority after divorce instead of (co-)guardianship. Fathers in particular wished their parental

authority to continue.~` They felt that the co-guardianship they were usually awarded (because

they did not have day-today care of the child), was no right at all. Although their partnership

had come to an end, it was argued that this should not terminate their joint parental authority.

This was eventually achieved as a result of the influence of the European Convention on Human

Rights (ECHR), especially after the famous Marckx-case~.

It came to be realized that the Convention could not only protect a citizen against the

administration, but could also be used as an incentive for governments to bring their national

legislation into line with the European Convention. The Dutch legislator was forced to act after

some important decisions by the Hoge Raad.~ On 4 May 1984 the Hoge raad upheld the re-

quest of two parents, to retain joint parental authority over their legitimate child after their

divorce, although Dutch statute law provided otherwise. The Hoge Raad held that parents could

u Thanks to the "fathers' rights" movement for instance.

u European Court on Human Rights 13-6-1979, Publ. ECHR A, vol. 31.

~ NJ 1985, 510.
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retain their pazental authority jointly, provided that (i) they c~h explicitly requested this; (ii)

they were able to act in co-0peration and (iii) this solution did not conflict with the child's best

interests. As pazental authority was now detached from marriage, judges in the subdistrict courts

were confronted with requests by nm rri couples seeking ïor parental authority over their

children instead of (co-) guazdianship. After some contradictory decisions in the regional courts,

the Hoge Raad decided on 21 Mazch 1986~ that unmarried couples could also have parental

authority, if:

i. both parents have a legal relationship with their child (so the illegitimate child of the

unmarried mother has to be acknowledged by his father~) and are capable of exerci-

sing parental authority;

ii. evidence is given that ~h pazents wish to have this parental authority;

iii. there appears to be co-operation between the pazents; and

iv. this does not conflict with the child's best interests.

As to point iii., the Hoge Raad added that if the pazents of the child were living together at the

time of their request, it could be assumed that this condition was fulfilled. If the parents were

not living together, they had to give evidence that this condition of co-operation was fulfilled.~

This was the first time the Hoge Raad considered that it was not incompatible with the Dutch

legal system or with the rationale of the Articles 8 and 14 of the European Convention that

unmarried pazents who have a legal relationship with their child should have parental authority.

Furthermore, Art. 14 requires that the law be interpreted, so that no distinction is drawn

between divorced and unmazried parents who have legal ties with their child. So since 1986,

parental authority and marriage have been detached.

It is remarkable that this interpretation of the Hoge Raad was not in accordance with that of the

European Commission which had held, two years eazlier, in the case of a complaint by two

unmazried pazents who could not receive joint custody that (EC 9519181, Mazch 15 1984, X

versus FRG, not published):

27 NJ 1986, 585.

~ The acknowledgement of a child has the consequence that the child will have his father's
nationality and name and will inherit from him. The father has to support his child and may apply
for (co-)guardianship. The ackowlegdement as such does not give (pazental) authority.

~ NJ 1986, 585.
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"Article 8 protects the illegitimate family. Nevertheless, by virtue of ARicle 12 of the

Convention, the family based on marriage enjoys greater protection. Therefore, special

legislation concerning children born out of wedlock can be justified, particulary in the

interests of these children. In respect of an unmarried c~.;,ple living together, the award

of care and custody exclusively to the mother, in practice, entails few inconveniences."

and, somewhat further:

"The measure here in question only concerns the formal right of care and custody.

According to section 1705 BGB [Burgerliches GesetzBuch, PV] this right is vested in

the mother only and exclusively. In practice, however, the mother voluntarily shares

its exercise with the applicant or at least she has the possibility to do so. Therefore the

regulation in question does not in itself prevent the applicant from enjoying his family

life or maintaining a normal father child relationship with the child born out of

wedlock, as he is living with the child and the child's mother."

With regard to Article 14 in conjunction to 8 ECHR the Commission stated that:

"It is not discriminatory to pass special legislation concerning care and custody of chil-

dren born out of wedlock, such legislation is justified by the greater difficulties met by

these children if the relationship of their unmarried parents ends" (ECRM 15 March

1984, No. 9639182, D and R 36, p130; ECRM 15 March 1984, No. 9519181, not

published, see de Langen, 1990).

Of course the interests of the child remain the criterion by which the joint request of the parents

must be reviewed.~

In spite of the extension of the national legislation mentioned above, the wishes of some citizens

went further. The nature of the family relationship between parents and child, became the focal

point of discussion. The decisions of the Hoge Raad caused much discussion. Judges in the

subdistrict courts were confronted with petitions brought by two women or two men, seeking

~ Hoge Raad, 21 March 1986, NJ 1986, 585.
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parental authority. The Hoge Raad however re-iterated that one of the conditions for joint

parental authority" was that both parents must have a legal family tie with their child. So in

a de facto marriage the parents can acquire parental authority if the man acknowledges his child,

but a couple of the same sex cannot do so. In spite of this, ~mancipation groups have been

putting pressure on the Dutch legislator to reform the laws'Z even to the extent of giving joint

'parental' authority to homosexual couples.

In a number of judgments, the Hoge Raad has explicitly upheld this claim. In the first case, the

request came from two women who considered themselves to be social parents of the child, as

it was they who were providing everyday care." One of the carers was the mother of the

child. In their opinion it was possible that, in spite of the absence of a family tie between the

girlfriend of the mother and the child, there was in fact family life (as defined by Article 8

ECHR) between the adult and the child. However, the Hoge Raad was of the opinion that the

requirement that there be a family relationship between the adult and the child was not

incompatible with Article 8 and 14 ECHR, "now that it here considers an infringement which

as is the consequence of which is herefore [in previous considerations in this judgment it was

said that this infringement is allowed by Art. 8 section 2, PV] considered, follows from the

Dutch legal system concerning the parental authority and remains within the limits of which is

allowed by Art. 8 section 2 regarding legal provisions."

Another case concerned a man who could acknowledge a child, but did not wish to do so, as

this would have the consequence of the child's family name changing.~` Again the Hoge Raad

used the same reasoning as in the earlier case, in the so called "Spring judgments".

The number of divorced fathers with custody of the child is growing, but usually these children

31 It is not possible for one parent alone to have parental authority. However, the district court
judge may decide that parental authority can be xercis by one parent (e.g. if the father has lost
parental authority because he abused the child).

'Z To make it possible to give joint parental authority to the couple when the man did not or can
not acknowledge the child (e.g. because he is married with an other woman).

33 Hoge Raad 24 February 1989, NJ 1989, 741.

~` Hoge Raad, February 24 1989, NJ 1989, 742.
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aze older than twelve years.

To conclude: with regard to the pazental authority we see a decrease of the paternal authority

in favour of joint custody and joint parental authority after ar~ outside mazriage. Nowadays,

the married pazents have equal legal rights and duties with regazd to the education and

upbringing of the child. In practice, this may be different.

6. Access rights

Before 1 October 1971 (Article 161 lid 5 BW, Act of 6 May 1971, Stb. 290), the pazent had

no legal right to maintain contact with the children, who were under custody of another. Access

rights existed neither in statute nor in the case law.

The initial statutory amendment gave the judges only an discretionazy power to make arrange-

ments between the child and the divorced parent, who did not have custody. The judge was free

to determine the grounds on which a request was to be granted or denied. No grounds of legal

reviewed were enacted. Nor was there a right for pazents and children to have access.

Furthermore, the act was only applicable in cases of divorce.

It is not surprising, therefore, that case law interpretations have led to a further interpretation

and extension of the right to access. Back in 1957 and 1961 the European Commission had

accepted that the parental right to access after divorce follows from the right of family life.

Breaking off the relationship between the parents does not end the tie between the child and his

or her pazents.'s

In 1980, the European Commission concluded that "according to its established case-law, the

right to family life also contains the right of a parent to have access to or contact with the child

on the understanding that the State may not interfere with the exercise of that right otherwise

than in accordance with the strict conditions set out in paza. 2 of the Article, that says

3s ECRM, Application No. 172I56, X v Sweden, Yearbook I, p. 211; ECRM, Application No.
911I60, X v Sweden, Yearbook IV, p. 198.
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"protection of health and morals" and "protection of the rights and freedoms of others".~

As a consequence of this, Article 161 pazagraph 5(old version) Civil Code was held not to be

in accordance with the rights protected by Article 8 ECHR.

Subsequently, the Hoge Raad concluded that the right of the parent, who does not have the legal

custody as founded on Article 8 ECHR, exists in principle, but that in specific situations this

right can be restricted by the judge's assessment of what is in the best interests of both the otl,ter

parent and the child. Only after an evaluation of the actual situation can the content of the right

can be determined.37

This development in the actual cases led to an amendment to the legislation on this matter.

Article 1:161a BW superceded Article 161 paragraph 5 BW and came into force on 1 December

1990 (Act of 13 September 1990, Stb. 482). The access rights between the child and the pazent,

who does not have the guardianship, aze now explicitly guazanteed.

The issue to be assessed is the admissability of the request; after this has been determined, the

possibility of an arrangement concerning parental access is investigated. The central issue here

is the best interests of the child.

In Februazy 1985 the Hoge Raad abandoned the requirement that an application will only be

admissible if the child is a descendent of the adult, or if there have been previous family

relations.'g The only requirement was that the applicant "is or has been in such a relation to

the child that he is having family life with his child within the meaning of Article 8 ECHR. It

is irrelevant, having regard to Article 14 ECHR, whether the relationship with the child is based

on legal pazenthood, acknowledgement, biological parenthood or any other relation, which can

be considered equal to the previous relation for the purposes of applying Article 8 ECHR." This

~ EComHR 13 March 1980, NJ 1981, 121.

" Hoge Raad 24 August 1974, NJ 1975, 277; Hoge Raad 15 February 1980, NJ 1980, 329; Hoge
Raad 2 May 1980, NJ 1980, 537; Hoge Raad 25 September 1981, NJ 1982, 557; Hoge Raad 13
November 1981, NJ 1982, 558; Hoge Raad 19 March 182, NJ 1982, 599; Hoge Raad 16 April 1982,
NJ 1982, 560; Hoge Raad 7 May 1982, NJ 1982, 561; Hoge Raad 25 June 1982, NJ 1982, 562.

38 Hoge Raad, 22 February 1985, NJ 1986, 3.
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formula has since been repeated.39

Whether the request for access will be granted depends upon the specific aspects of the

relationship, such as the character of the parenthood or of the .clationship and the time during

which the communal life or the caregiving has taken place. By virtue of this judgment of the

Hoge Raad, the circle of persons who are able to apply for a right of access has increased

substantially. However, this judgment also opened (undesirable) possibilities for semendonors,

incestuous (grand)fathers, rapists and others to begin legal proceedings for access rights.

Thus in the view of the Hoge Raad, the mere fact of being a biological parent would be

suffcient to speak of family life. However, this interpretation is not shared by the European

Court of Human Rights. In 1988 the Court considered this issue in Berrahab.~ In this case

against the Netherlands, the issue concerned the father and daughter Berrehab, who could not

have contact with each other, because the father had not received permission to remain in the

Netherlands and had been deported. The father and daughter enjoyed family life according to

the European Court. The Court held:

"The Court likewise does not see cohabitation as a sine qua non of family life between

parents and minor children. It has held that the relationship created between the spouses

by a lawful and genuine marriage ... has to be regarded as"family life". It follows

from the concept of family life on which Article 8 is based that a child born of such

union is ipso iure part of that relationship; hence, from the moment of the child's birth

and by the very fact of it, there exists between him and his parents a bond amounting

to "family life", even if the parents are not then living together. Subsequent events, of

course, may break that tie..." (para. 21).

As a result of this judgment, the Hoge Raad reconsidered its position in 1989." It held that:

"For the admissability of the request it is demanded that the applicant not only states

~ Hoge Raad, 10 May 1985, NJ 1986, 5; Hoge Raad, 16 May 1986, NJ 1986, 627; Hoge Raad,
5 December 1986, NJ 1987, 957.

~ ECtHR 21 June 1988, NJ 1989, 746, NJCM Bulletin 1988, p. 579.

41 Hoge Raad, 10 November 1989, NJ 1990, 628.
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that he is the biological father, but also states additional circumstances as mentioned

above, from which follows that between him and the child there are ties which can be

considered vie familialelfamily life in the sense of Article 8 ECHR, so that there is

room for investigation of the possible justification for a right for access."

The consequence of this judgment is that being merely the biological father of the child is

insufficient for a right of pazental access. The father(begetter) also has to allege certain

incidental circumstances, from which his relationship with the child can be considered to be a

close, personal connection and therefore classified under the protected right of family life. Then

his request will be sustained. The Hoge Raad does not give a restrictive enumeration of the

circumstances necessazy for having "family life". The general interpretation injudicial literature

is "the necessary existence of a concrete family relation of a certain period, continued contact

with the child after breaking off the relation with the pazent and a demonstrated interest in, and

care for, the child".42

The next question that must be answered concerns whether the arrangements for parental access

in the particular case are appropriate. The rights and interests of other persons also involved

in the relationship between the child and the parent, who want to have visiting rights, will be

balanced, because the right to access will influence also the child's other relationships.

In accordance with Article 1:161a BW, the judge has the opportunity to award or to reject the

request for access. Pazagraph 2 and 3 provide the basis for rejecting the request. The most

important criterion is whether access would be against the child's best interests. The contact

with the parent who does not have custody over the child can cause serious damage to the

development of the child. A second reason is the unsuitability of the pazent.

In the draft bill discussed above, the circle of persons who will be able to request a right to

have access has been increased. The proposed Article 377f gives this right to anyone who has

a close personal relationship with the child and is a relative in the second degree or its natural

parent. Also the so-called social parent who has educated, raised and taken care of the child,

'Z See also the Hoge Raad, 4 January 1991, NJ 1991, 253.

22



treating him as belonging to his family for at least one year, can apply for access to the child.

With the words "close personal relation", the legislator is linking Dutch law to the case law of

the European Commission which gives an interpretation of family life as "a relation-

ship...sufficiently close to constitute family life"."

The grandparents or separated brothers and sisters are possible candidates for the right to have

access and we believe that even a mother who babysits other people's children will be able,

under certain circumstances, to appeal to her close personal relationship with the child in order

to obtain certain visitation rights.

A remaining problem is the enforcement of the judgement. In the Netherlands there are four

possible methods of enforcement:

(i) financial penalty: however, in most cases the mother has to co-operate, but she

is also the financially weakest party;

(ii) imprisonment: the consequence is that the child's educatorlcaregiver will not

be able to look after it;

(iii) setting aside of the obligation to pay maintenance: this is unlikely to lead to an

alteration in the financial position of the mother as she obtains her money from

social welfare;

(iv) placing the child under supervision: such a measure would seem excessive in

these circumstances.

Only in very exceptional cases one of these decisions will be taken. The main reason is that it

will cause distress to the child and will be against its best interests.

It is very difficult to devise legal provisions for these types of practical problems, because we

are dealing with people and the visitationlinformation problems have to do with the non-

harmonious dissolution of the marriage or other relationship between the parents of the child.

In almost 10 per cent of marriages involving minor children which end in divorce, the

dissolution of the marriage does not bring an end to the quarrel between the former spouses.

`~ EComHR, 8823~78, 12 March 1980, unpublished.
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Recently, there is a new approach for those who do not have access to their child, because the

former spouse does not allow him or her to have contacts with the child. In some cases, the

court decided that the father of the child should be allowed to receive information about the

child regularly (schoolreports, a photograph of the child, detai~s of illnesses and so on)."

The legislator goes even further. In a new bill with regard to parental authority and access

rights, it will be enacted that in case of divorce, the pazent without parental authority and with

no access to the child, has the right to be informed and consulted in important matters with

regazd to his child (choice of the school, schoolresults, sickness of the child, etc.). A lot of

Dutch lawyers and judges are afraid that this new right, when enacted, shall lead to a new

battlefield between the parents and others who have information on the child.`~

To conclude: we can see a strong position of the divorced father to have access with his child.

However, the unmarried father(begetter) must have had family life (a close personal relation)

with his child) before he is allowed to start the legal proceedings for access. This development

has infringed the legal status of the mother, but in my opinion this can be justified because of

the protection of Art. 8 ECRM.

7. Child support in the Netherlands

The social significance of mazriage, the nuclear family, and the extended family originally found

expression in the support duties involving not only spouses, parents, and children, but also more

distant relations like cousins, uncles, aunts, grandparents, grandchildren, and so on. It was

expected that they would support each other, especially financially. State care was secondary.

Although it has not quite disappeazed, the social importance of family support has been reduced

to social caze by the society. This reduction of support between family-relations can be seen in

both our family law and our public law; for instance, only the ex-spouses and the parents of

~ Hoge Raad 8 Februazy 1991, NJ 1992, 21.

's The proposed Art. 377c gives an obligation to professionals (e.g. teachers, social workers) to
give information about the child to the parent who does not educate the child. Only in restricted
situations the professional is allowed not to give this information (see the grounds to reject a request
for access to the child.
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minors can be obliged to compensate for benefits granted by the local social services.

The general duty to support has the followings elements:

1. It is strictly personal, which means that it ends at the deau; of the person who is entitled

to this support or at the death of the person who has to give the financial support; the

right to support cannot be alienated or seized.

2. It can always be changed, unless spouses have made an agreement at the time of their

divorce that whatever circumstances may arise, their alimony agreement cannot be chan-

ged.

3. Renunciation by agreement from a right to support is not possible.

4. The possibility to get redress of a claim to financial support has been strengthened in

many ways (e.g Art. 479b ev. en 598 ev. Rv~).

The legal support system includes two categories:

a) those who have a primary legal duty to maintain (based in the statutes of family law) and

who have to compensate for benefits granted by the local social services;

b) those who have a duty to maintain and who do not have to compensate for the benefits

mentioned above (their maintenance duty is secondary to that of the society).1fiis is more

a kind of moral support (for instance: grandparents, grandchildren, brothers and sisters,

cousins, and so on).

Blood-relationship and other kinship ties entail four specific obligations and duties:

First, there is a reciprocal obligation between parents, on one side, and their children, on the

other side, when there are legal family ties between them. A natural child (which means a child

born out of wedlock) has a duty to support his father when the child, during its minority, has

been acknowledged by his father. If the child is an adult, aged 18 jeurs old or older, but

younger than 21, and in need of support, the parents have the obligation to support their child

in the costs of living and study.

Parents only have to pay for their adult son or daughter, when he or she is in real need. A

~ Civil Legal Proceedings Act.
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student can be self-supporting if able to work, so parents do not have to pay for him or her over

the age of 21. Of course, there can be a moral obligation to support children. In new legislation

for the support of children who are studying (a kind of scholarship) parents are supposed to

support their children during the study, as far as their financia: capacity allows.

Second, there is a unilateral support duty of the begetter to his illegitimate child, as long as the

child has not been recognized by his begetter or by any other man. (This is one of the few

judicial ties between the begetter and his child if it was not acknowledged by him). Judicial

family ties between the father and his child are only created by acknowledgement (eventually

followed by a legitimation because of a marriage with the mother of the child). So the father

does not have to be the biological father of the child. This unilateral support only exists until

the 21th birthday of the child, unless the child is - because of inental or physical problems - not

able to earn is own living.

As said before, the father of the child is presumed to be the man who had sexual intercourse

with the mother of the child in the period between the 307th and the 179th day before the birth

of the child.

Th ird, there is a unilateral support duty of the stepparentforfor the legitimate and illegitimaxe

children of his~her spouse. This duty only exists when the children are not over 21 years of age

and when the children belong to the family of the step-parent and as long as his marriage lasts.

Very recently, the Hoge Raad decided that un unmarried 'stepfather' cannot be obliged to

support the child of his girl-friend, because the law is very clear upon this point."

Fou , there is a reciprocalsupport duty between parents-in-law and their children-in-law, but

only when the marriage of the child-in-law still exists.

But who pays actually?

There is no fixed rule about the ranking of family members in support rights and duties.

However, in the first place the (ex)husband is always obliged to give support to the (former)

" Hoge Raad 29 April 1994, unpublished.
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spouse. If he pays, the other relatives are not obliged to pay (art. 1:392 BW`~. Children-in-

law and parents-in-law are hardly ever entitled to support.

If more relatives aze obliged to give support to one person, everyone has to pay a shaze. The

judge may make allowance for any relevant circumstance (for in~cance, the kind of relationship).

The duty to support results in an obligation to pay money to the person who is entitled to

support. The judge, however, may order that support in kind will be given (for instance, food,

clothes, and so on).

The range of support duties is decided by two factors:

a. the needs of the person who is entitled to support; and

b. the financial capacity of the person who is obliged to pay.

The judge may reduce the support because of misbehaviour of the person who is entitled to

support. This reduction is not possible in cases where children aze entitled to support.

Until 1993, the infant welfare centre had to give financial advice to the judge in case the pazents

argue about the amount of child support. Now, the Dutch government is working on a new act

with regard to the calculation of the amount (a fixed amount, based on the usual costs of

children).

Support obligations for minor children comprise four special aspects:

1. Support demands more than merely the costs of living, that is, just feeding and clothing

a person; it also includes the costs of care and education (for instance, culturallsport

activities).

2. The child need not be in need; support must also be given to a child who has an

incomelinheritance of his own.

3. It is not able to reduce the support to a child under the age of 18 years, even in the case

of misconduct by the child.

4. The child has - in a certain way - the right to receive support commensurate with the

parents' living conditions.

~. Civil Code.
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Normally most of the support is given in kind; especially when the child lives at home with its

pazents. The two most common situations relate to divorce and caze orders. In the case of a

divorce, the pazent without parental authority must pay alimony for the child. Financial support

is also given when the child does not live at home because of a legal child care-order. If the

judge has made a decision in case of child support, the parent who is obliged to support must

pay the allowance to the infant welfare centre.

Finally, when the child has lost one's parents, or when the parents have no money, there is a

wide range of social benefits available.

Nowadays nothing seems to be certain in family relationships. Marriages end, new relations

start and finish, and the production of children seems to become more and more a matter of

medical science. In general, the idea that children should be born in wedlock and should be

educated by parents (especially by its mother) is no longer held, meaning that the present

Family code (renewed in 1970 and 1971) is becoming more and more old-fashioned. Specialists

in family law, lawyers, judges, and professionals aze asking for new legislation. The questions

are simple. For instance on the matter of child support:

- Who is, or has to be, responsible for child support (pazents, brothers and sisters, the

sperm donor or the eggdonor), or in other words, what should be the link between

affiliation and support?

- Does the lesbian partner of a mother, who gives birth to a child by artificial insemination

have a support obligation to that child?

- Do all educators have a support duty, for instance when a child is educated communally?

- Should the new partner of the mother have to support her child when the child lives with

them (a kind of "step-pazenthood")?

- Should the divorced pazent, who has to pay alimony, have visitation rights to one's child

and should that pazent get the right of information about his child?

- Is it reasonable to expect parents to pay for the costs of living of their child when the

child has left the parental home and is quilty of misconduct (for instance, becomes

involved in drug addiction)?

These questions look simple, and the range of potential questions in this field is immense.

However, the answers aze becoming more and more difficult. In my view one can see a

growing individualism in modern society. The support of distant relatives seems to be totally
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out of the question. This means that solidarity between blood-relations disappears and national

insurance schemes become more and more important. But what if the "haves" no longer declare

their solidarity with the "have-nots"? What if our government, because of economic priorities,

chooses or is obliged to opt for a reduction of social benefits. Does our society have a duty

towards its citizens, and especially the younger ones among them?

Child support ought to be a responsibility not only for the individual family but for everyone.

In my view, society as a whole should be responsible for the child support, but only in case that

a child gets no support from the parents. What if the unmarried mother does not (or does not

want to) know the identity of the father of her child? Does she have to be punished by a

reduction on her assistance benefits (as in some Scandinavian countries)? When the unmarried

mother has no income of her own, I think we cannot cut her benefits nor oblige her to inform

local authorities about the identity of her child's father.

I believe that the first person who should be responsible for child support is the one who is

responsible for the education of the child, but if there is a parent (biological or legal), the

educator may try to get some allowances from this parent. However, a donor who has given

his sperm (or her egg) anonymously in a special clinic should be free from support duties

because at the moment of donation, he or she did not have the intention to become a parent but

only to help infertile people.

S. Fnally

Nowadays children are cared for and socialized in a variety of settings that are very different

from the nuclear family environment. Examples of these settings are: step-families based or not

on a marriage bond, children who live with foster-parents, children born orland brought up in

homosexualllesbian relationships, children brought up by a(non)-kin single parents, and

children procreated or born through modern insemination methods.

The expression "social parenthood" has been coined in the Dutch language (sociaal ouderschap)

to cover these different ways of bringing up children.

This topic is extremely important but its content is unsystematized on account of the rapid rate

of change in this area.
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It is suggested that the legal aspects can be subdivided into two parts. These are:

a. Those concerning persons who have decided to procreate by medico-technical means and,

moreover, to care for and bring up the child. They have taken "the responsibility to bring

the child into the world", and have expressed the detern~ination to become parent(s), in

the absence of any reference to biological bond with the child. In my opinion the wish

to procreate a child should have legal consequences and not merely the fact of family life

with the child.

b. Those concerning persons who at a later time establish a relationship with the child,

whether this relationship is combined with legal or social parenthood or whether it stands

alone. They have "taken the responsibility to take a child that has already been born".

This category of social parenthood is especially relevant for step-families that derive from

either marriage or cohabitation.49 I think that the new educator of the child has to

respect the rights of the former parent (access and information rights) to the child, unless

the latter parent neglects his responsibilities towards the child or when his custodianship

because of neglect or abuse of the child has been taken away by a court decision.

For these two categories of social parenthood the following questions are relevant:

1) Which legal relationships merit consideration in the case of social parenthood, and what

should their underlying principle be? Should a legal connection be made between parental

authority and an obligation to provide for the child?

2) Does the child become a party to a legal relationship too, because of the legal

relationships binding the social parent(s)?

3) Which (legal) procedures should be followed?

4) Could legal relationships be initiated by the child as well?

5) Do the rules on adoption have to change in such a way that one man or woman can adopt

a child or that two unmarried persons (heterosexuals or homosexuals) can adopt a child?

49 De Hoog, Presvelou, Cuyvers, 1993, p. 40.
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9. Conclusions

In this paper I have tried to give a short impression of some changes in the Dutch society with

regard to new families and the questions which derive from thc,~e family arrangements for the

father. Because of changing ties between parents and children we have to search for new

answers on questions with regard to the role of the father, but also for the mother.

We have seen that until the end of the 19th century the father had a very strong (legal) position.

In the Netherlands it even lasted till 1956 before the lecal incapacity of the mother disappeared

in the civil code. Until then she was not allowed to perform legal acts; she always needed her

husband's permission. Fortunately, this was the case in the old days. The legal position of

(married) women changed.

On the one hand we can see a strengthening of the legal position of the parent without parental

authority (usually the father), but on the other hand we also are confronted with the fact that,

usually, the mother is still the educator of the child.

Although a lot of children are still born in the marriage of their parents, a lot of children grow

up in one parent families. Infertility can be reduced by new medical ways of treatment and

surrogate motherhood and adoption. Biological~genetic, judicial and social parents differ more

and more. If so, who has to be responsible for the child: the mother, the begetter, the judicial

parent(s), the stepparent or foster-parents? Should there be a link between parental

authoritylcustodianship and support duties? Does the donor have access rights or information

rights? Should these different links between the child and the parents be solved in a pluralistic

code?

One way to solve these problems is the following:

the person(s) who is(are) responsible for the education of the child is also responsible for the

support of the child. In most cases, fortunately, the married parents remain responsible for the

support of their child, but if the person who educates the child has no judicial ties with his

child, he may ask for allowances from the judicial parent or begetter. In the Netherlands in the

case of adoption of the child new judicial ties are created between the educator and the child

and this means that only these new parents of the adopted child have support obligations.
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In my opinion the most sensitive political and legal questions in relation to the role of the father

are:
What should be the extent to which the social context can be brought into line with the

legal context?

Who is defending the rights of the child?

Should the legal position of the father be strengthened, even when this leads to a less

stronger legal status of the mother of the child?

What is the legal position of the donor of the child? Does a man who is merely the

begetter of a child (e.g. a donor) have rights to access with his child or a right to be

informed (and consultated?) about his child?

Whose legal position should be stronger: the begetter's or the educator's rights (e.g in the

case of stepfatherhood)?

Whose legal position should be stronger: that of the legal father of the child or the

educator's position?

How to support parents and how to encourage parents (especially fathers) to live up to

their responsibility for the upbringing of their child?

How to prevent all forms of child abuse and neglect by the parents (especially fathers)?

A discussion about this subject by practisioners, lawyers, administrators, and legislators may

contribute to find the right answers for these complex problems. Hopefully, this conference will

succeed in finding answers and solutions for these questions. In my opinion, the father (I do not

mean the sperm donor with this) of a child is not merely a'mobile sperm bank'. He has legal

rights and duties with regard to the education and upbringing of the child, the support of the

child (and the mother of the child) and he has access and information rights when his

marriagelrelationship comes to an end. Maybe futural fathers should be educated to this

responsibility too.
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