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Chapter 1. !"#$%&'(#)%"*

The aim of this research is to systematically explore the potential of online 
dispute resolution. It focuses on online tools to support integrative negotia-
tion, a common method for negotiating disputes that is widely used in legal 
practice and embedded in the formal system of many countries in the form 
of court-annexed mediation. 

Integrative negotiation1 is a normative model for how to conduct negotia-
tions. It is based on the idea that the interests (needs, wishes and fears) of 
the disputants are the central elements of a dispute. The process of integra-
tive negotiation is aimed at finding outcomes that optimally reflect these 
interests. When interests are difficult to reconcile, the recommendation is to 
use objective criteria (principles) for finding solutions.  

The method of integrative negotiation is very general and abstract, and is 
usually described using four one-liners: 1) separate the people from the 
problem, 2) focus on interests, not positions, 3) invent options for mutual 
gain, and 4) insist on using objective criteria (Fisher, Ury & Patton, 1991). 
Recommendations such as “focus on interests” are hard to support with 
computer systems. However, the literature on negotiation and mediation is 
full of more concrete practices, theoretical insights, and empirical 
knowledge that suggest how to proceed step by step through the various 
phases of integrative negotiations. This book reviews the literature with the 
aim of systematically identifying discrete tasks that can be supported online. 
In this way, the apparently simple process of integrative negotiation is bro-
ken down into eight key tasks that are necessary and sufficient for solving a 
dispute through integrative negotiations.  

                                                             
1 Also interest based, problem solving, or principled negotiation. 
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Next, strategies are identified that are being used in practice to perform 
the tasks. I will analyze whether these strategies can be supported with 
computer systems in theory. For each strategy I will explore the state of the 
art: are there already online tools available to support this task? I will fur-
ther develop instruments with which online applications can support dispu-
tants when performing the tasks by using the strategies. One of the results is 
that in a number of cases, these online instruments offer possibilities that are 
not available offline. In other cases the online instruments offer features that 
are similar to instruments that are available in offline communication. Final-
ly, examples from three ODR research and development projects in which I 
participated demonstrate how the strategies could be facilitated online.  

The instruments for performing specific negotiation tasks were not evalu-
ated in practice or in experiments. The proof of the concept lies in the theo-
retical underpinnings, the resemblance of instruments to established negoti-
ation and mediation techniques used offline in (legal) practice, and in exam-
ples of similar instruments from applications that are available online. These 
factors together support the feasibility of the instruments proposed in this 
book. 

The remainder of the introduction is organized as follows. First, the back-
ground of the current research is described. Section 1.1 deals with Alterna-
tive Dispute Resolution (ADR), Section 1.2 describes the field of Online Dis-
pute Resolution (ODR), and Section 1.3 discusses the position of the current 
research with respect to ADR and ODR. Section 1.4 deals with integrative 
negotiation, and Section 1.5 explains why integrative negotiation is a suita-
ble method for online dispute resolution. Section 1.6 deals with develop-
ments in communication and decision support via the computer. Then, the 
current research is defined. The research problem and research questions are 
introduced in Section 1.7. The methodology is provided in Section 1.8, and 
Section 1.9 gives an outline of the book. 

+,+ -./%01)"2*&)/3'#./*%'#/)&.*#4.*5'&)()60*/7/#.8*

For some time2, there has been attention for methods for resolving dis-
putes that meet the interests of the dispute parties. These methods could 
serve as alternatives to the judicial system (Hensler, 2003), and they are 
commonly referred to as Alternative Dispute Resolution, or ADR (Mnookin, 
1998).  

There are several potential advantages to resolving disputes out of court 
(Mnookin, 1998). First, transaction costs may be reduced. Parties may choose 
to use a procedure that allows them to deal with disputes quickly and effi-
ciently. Second, ADR allows for a dispute resolution process that focuses on 
the interests of the parties, rather than on the legal merits of the case. There-

                                                             
2 At least since 1976 (Hensler, 2003).  
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fore, ADR may result in better outcomes. Finally, when the outcomes are in 
agreement with the interests and needs of the parties, compliance with the 
outcome is expected to be greater.  

As experience with ADR has grown over the years, a number of risks have 
become apparent. First, the independence of the third party may become 
worrisome (Welsh, 2010). This may be an issue in disputes between single 
players and repeat players, where repeat players repeatedly provide busi-
ness for the neutral party. Second, as specific ADR processes are used more 
often, they run the risk of becoming standardized. The focus on personal 
interests of the disputants may be lost (Riskin & Welsh, 2007). A third risk is 
that ADR is becoming more and more formalized, and is losing flexibility 
(Menkel-Meadow, 2001).  

The definition of ADR is very broad, so it may not be surprising that there 
is a “breathtaking” range of approaches (Stipanowich, 2004). Since every 
dispute setting may require a specific approach, ADR could also be ex-
plained as Appropriate Dispute Resolution (Menkel-Meadow, 2001). The 
following broad categories can be identified: mediation, arbitration, and 
negotiation. Hybrid processes also occur that combine features from two or 
more of these categories.  

These processes are not inseparable. As the existence of hybrid processes 
demonstrates, elements from various processes may be combined in differ-
ent ways to form new processes that are fitted to a specific situation. Moreo-
ver, many procedures function “in the shadow” of another process 
(Mnookin & Kornhauser, 1978). The outcome of negotiation or mediation, 
for example, may be dominated by the results that disputants expect to ob-
tain in case they would go to court.  

There is overlap between the procedures above, and each procedure is 
implemented in a specific situation in a specific way. Mnookin (1998) sug-
gests that the following dimensions can be useful to compare procedures. In 
Section 1.3 I will use these dimensions to define the nature of the dispute 
resolution process that is developed in this research.  

 

- Voluntary or involuntary participation 
- Nature of proceedings and degree of formality 
- Role of third party 
- Extent to which the outcome is binding 
- Role of legal norms 
- Public or private 

Figure 1: Dimension on which to compare ADR procedures (Mnookin, 
1998). 
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 The idea of using the Internet as a means of communication for Alterna-
tive Dispute Resolution was introduced around 1996 (see Katsh & Wing, 
2006, p. 19; Schultz, Kaufman-Kohler, Langer & Bonnet, 2001, p. 1), but even 
before then, scientists had realized the potential of online communication for 
collaborative problem-solving and negotiation processes (Carmel, Herniter 
& Nunamaker, 1993). Online Dispute Resolution seemed a promising way to 
deal with issues that arose on the rapidly growing Internet and e-commerce 
trade, and the medium’s unprecedented capabilities “opened up opportuni-
ties for creative approaches and responses to problem solving” (Katsh & 
Wing, 2006, p. 20). 

There are a number of obvious benefits to resolving disputes online. The 
benefit that is noted most is that people can work from their own computer 
when they resolve a dispute via the Internet. This has several effects. First, 
parties do not have to travel, which reduces the time and cost involved in 
the process. Scheduling meetings becomes easier when parties do not have 
to travel. When asynchronous communication is used, parties do not even 
have to be available at the same time, but rather send messages and respond 
at their own convenience.  

Second, parties do not have to meet in person. This reduces the stress in-
volved in the process. Disputants do not have to worry about their compo-
sure and appearance. This can be especially important in a situation where 
the history of the disputants can block dispute resolution (e.g., in cases of 
domestic violence).  

Third, the expected low costs and potential uses for disputants living far 
apart can make online dispute resolution a possibility for disputes in which 
traditional dispute resolution is not otherwise viable. If a mediator is able to 
offer her services at a low price by using the Internet, this will attract cus-
tomers who could not afford regular mediation services, or who were in-
volved in a conflict that was not worth the regular mediator fees. She can 
also attract customers who live far apart and would otherwise have little 
means to resolve their dispute.  

There have been numerous initiatives that have tried to support dispute 
resolution processes via the Internet. Conley Tyler identified a total of 115 
ODR services in her 2004 overview, and since that time new services have 
appeared and others have disappeared. The available ODR applications 
vary in their functionality and role in the dispute resolution process.  

Many of the available ODR systems can be classified as being online alter-
native dispute resolution services (online ADR) (Katsh & Wing, 2006; 
Schultz, Kaufman-Kohler, Langer & Bonnet, 2001). These services provide 
an online version of alternative dispute resolution procedures that are also 
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available offline, such as mediation, arbitration3 and negotiation. These sys-
tems can vary greatly from one another, like offline ADR systems. They can 
be distinguished along the dimensions of ADR that were introduced earlier 
(Figure 1), and according to the technology that is used. Many online media-
tion services offer informal processes where participation is voluntary, the 
neutral party has a supportive role, and the results remain private. Other 
services such as the Uniform Domain-Name Dispute-Resolution Policy4 offer 
mandatory and binding arbitration. Systems for online mediation or arbitra-
tion provide an environment where disputants and a third party (the media-
tor or arbitrator) meet, and the process through which disputants and the 
third party interact. Because of the important role that technology has in this 
form of dispute resolution, it was suggested that technology can be consid-
ered a fourth party (Katsh & Rifkin, 2001).  

There is also another category of common ODR services, those that offer 
negotiation support. Blind bidding systems support a bidding process 
where parties make offers, usually about a sum of money. The offers are not 
disclosed, but rather the system indicates when an offer and a counteroffer 
are similar enough to make a deal. Blind bidding systems are effective tools 
that encourage parties to make realistic offers without running the risk of 
disclosing too much information. However, they are only of use in situations 
where a dispute can be resolved simply by settling on a numerical amount. 
There are also some more complex negotiation support systems. A number 
of systems (such as Family_Winner5 and Smartsettle6) can be used in cases 
where the parties have to settle a number of issues. Disputants input the 
relative importance of the various issues and the system then calculates a 
result that best meets the interests of both disputants.  

Online Dispute Resolution can be more than merely an online version of 
ADR. On the one hand, online tools can be part of a regular (non-alternative) 
dispute resolution process. Online tools may also provide opportunities that 
are not available in regular ADR (Poblet, Casanovas, López-Cobo, 
Cabrerizo, & Prieto, 2009). Online tools can be used to support various ele-
ments of a dispute resolution process. Legal knowledge-based systems can 
provide disputants with the information they need to successfully resolve a 
dispute. Document management systems can help streamline the process. 
Online systems can also be used to publicize complaints and decisions, pro-
vide trustmarks, help find people and services, and perhaps in many more 
ways as well. 

                                                             
3 For example, online mediation is offered by themediationroom.com and juripax.com. A num-
ber of providers offer services for specific types of disputes such as divorce. One of the larger 
providers, squaretrade.com, has recently stopped offering mediation services. Online arbitra-
tion services are available for specific organizations and conflict types. An example of a plat-
form that has been effective for several years is the arbitration service provided by the agency 
that is responsible for Internet domain names, the ICANN. 
4 See www.icann.org/en/udrp/. 
5 See Belluci & Zeleznikow, 2005. 
6 www.Smartsettle.com 



Chapter 1 

 

 
 

14 

+,; <=->*:=->*6"&*#4)/*/#'&7*

 As was shown in the previous paragraph, most ODR applications imple-
ment some sort of ADR procedure. The aim of this research is no different. 
In this study, online dispute resolution methods are explored based on ne-
gotiation techniques. The resulting procedure may be classified as online 
negotiation. While parts of the technology developed in this book may be of 
use for online mediation, online arbitration, hybrid procedures, or even 
online adjudication, the analysis of this potential is beyond the scope of this 
book.  

The current research focuses on negotiation between two disputants with-
out third party intervention or assistance. On the dimensions introduced by 
Mnookin (1998) on which ADR methods can be compared (see Figure 1), the 
focus of this research is on supporting ADR that is: 

1. Voluntary: disputants are free to choose any other available form of 
dispute resolution. 

2. Informal: negotiation is an informal process. 
3. No third party: negotiation can be conducted without a third party. 
4. Non-binding: results of negotiation are not binding, unless parties 

enter into an agreement.  
5. Not bound to legal norms: negotiators are free to shape their out-

come as they wish.  
6. Private: negotiators do not have to disclose information about the 

process or the outcome. 

+,? !"#.2$6#)1.*".2%#)6#)%"*

Any process where two or more people try to come to an agreement in-
cludes some kind of negotiation. Determining the price of a second-hand car 
involves negotiation, but so does settling on a place to eat or resolving a 
dispute between neighbors. Some situations are less adversarial than others, 
but they involve negotiation nevertheless. Negotiation is often implicit. 

Different situations may require different negotiation strategies. When 
buying a used car, most people will start by offering a price that is lower 
than the price they are willing to pay. This is bargaining, or in negotiation 
research terms, distributive negotiation. Both parties state their position, 
which is typically more extreme than the results for which they are prepared 
to settle. A dance follows where the parties consecutively give in on their 
original positions. The process succeeds when the parties meet somewhere 
between the original positions. In bargaining, the result is determined by 
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tactics (Muthoo, 1999): How high are the opening bids? How much do par-
ties give in during each round? 

Distributive bargaining results in compromises or in a stalemate. The 
compromise is defined by the opening positions and the parties’ willingness 
to give in, and little is learned about each others’ needs along the way. If 
negotiators would discuss what they really need, they could increase their 
chances of finding an outcome from which they both can benefit. This ob-
servation has led to the development of a negotiation method that focuses 
on the interests of the parties: integrative negotiation7 (also known as inter-
est-based negotiation or principled negotiation).  

The key to principled negotiation is that negotiators focus on the conflict 
of interests that underlies their dispute. In most cases, parties will not have 
strictly opposed interests. Identifying shared and diverging interests can 
create opportunities for mutual gain. When parties can identify shared in-
terests, they will have something to gain by negotiating. Diverging interests 
offer opportunities for trade-offs. By trading items that are of great value to 
one of the parties and of little value to the other, more gain can be created 
for one at little cost for the other. The success of integrative negotiation de-
pends on the willingness of parties to share information. To guard this, par-
ties are recommended to refrain from taking positions. Power struggles can 
be prevented by using fair norms for distribution, or objective criteria. 

This work investigates key aspects of integrative negotiation, a process 
that can be described in various ways8. Here, I will follow the description of 
negotiation that is offered by the well-read and often-cited handbook by 
Lewicki, Saunders, and Barry (2006). These authors base their perspective on 
an overview of recent and relevant research. The authors suggest that both 
the context and the process need to be considered in negotiation.  
A good negotiation context exists when there is a free flow of information. 
Parties share information, have an understanding of each other’s needs and 
objectives and agree to look for solutions that meet the needs of both. Parties 
emphasize commonalities rather than their differences. In this book, these 
topics are addressed in Chapter 4 on positive and constructive interaction. 
In the negotiation process, Lewicki, Saunders, and Barry further identify 
four “major” steps. These are: 1) identifying and defining the problem, 2) 
understanding the problem and bringing interests and needs to the surface, 
3) generating alternative solutions to the problem, and 4) evaluating those 
alternatives and selecting among them (Lewicki, Saunders, & Barry, 2006, p. 
75). In this book, these steps are investigated in two separate chapters. First, 
Chapter 5 deals with uncovering interests. This topic is addressed separately 

                                                             
7 Lewicki, Saunders & Barry (2006); Mnookin, Peppet & Tulumello (2000); Ury, Brett & Gold-
berg (1993); Pruitt & Lewis (1977); Fisher, Ury & Patton (1991). 
8 Lewicki, Saunders and Barry provide an overview of various phase models of negotiation 
(2006, p. 210). Others such as Raiffa, Richardson and Metcalfe (2002) and Moore (2003) describe 
various options for the negotiation and mediation process in more detail. 
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because understanding interests is an essential element of integrative nego-
tiation and it is also a part of the process where online tools can make a big 
difference.   
Chapter 6 then deals with the task of developing creative outcomes. This ad-
dresses the other three key steps of the negotiation process that were identi-
fied by Lewicki, Saunders, & Barry: the definition of the problem, generating 
alternative solutions, and evaluating the alternatives and choosing among 
them. Negotiators have to be willing to explore options beyond those they 
had in mind before negotiations started. Creativity is needed to develop 
outcomes that meet the interests of both sides. Parties have to be able to 
imagine outcomes with maximum value, and they have to distribute this 
value in a satisfactory way. Objective criteria can help to inform parties 
about outcomes that are commonly obtained or that are thought to be rea-
sonable for their type of dispute. By using objective criteria it becomes easier 
for negotiators to identify and achieve reasonable outcomes. Negotiators can 
ensure that an outcome meets their own interests by thinking about the con-
sequences of not reaching an agreement with the current opponent: what is 
the Best Alternative to a Negotiated Agreement (BATNA)? 

+,@ A.".B)#/*6"&*0)8)#6#)%"/*%B*%"0)".*&)/3'#.*$./%0'#)%"*
C6/.&*%"*".2%#)6#)%"*

 Numerous techniques and tactics have been developed and used in prac-
tice to help negotiators to achieve the best results. Integrative negotiation 
techniques are suitable for dispute resolution for a number of reasons. First, 
there is a focus on cooperation. This reduces the negative side effects of a 
dispute such as damage to a relationship and negative publicity. Second, in 
integrative negotiation, the outcome is defined by the wishes and needs of 
the parties. This implies that disputants have a great level of control over the 
outcome that is obtained, which will in turn have a positive effect on the 
way they value the procedure itself. It also helps to increase the quality of 
the final outcome. Third and finally, integrative negotiation offers a range of 
empowering techniques that enable disputants to deal with their dispute by 
themselves. Integrative negotiation shows how to clarify wishes and needs, 
how to communicate with an opponent, and how to gather and use infor-
mation effectively. Methods are provided for dealing with pressure, unco-
operative opponents, and communication issues. 

Integrative negotiation aims at an interest-based process, and therefore the 
final result is determined by the interests of the parties and their negotiation 
abilities, not by their knowledge of law and legal practice. However, the law 
is highly relevant for distributing value with the help of objective criteria. 
The use of objective criteria allows disputants to compare proposed out-
comes to solutions that are current in legal practice. Objective criteria allow 
disputants to compare their own results to results obtained through legal 
procedures or procedures that are closely related to legal procedures such as 
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negotiations that take place in the shadow of the law. Substantive legal 
norms affect the results of integrative negotiations through the use of objec-
tive criteria.9 

Negotiation is not a complete dispute resolution method. Negotiations 
may fail to achieve a result and end in a stalemate. Negotiation offers no 
guarantees with regard to the fairness or lawfulness of the outcome. There is 
no protection for negotiators, other than that they may walk away from the 
negotiation. An imbalance in power or knowledge may result in the weaker 
party agreeing to an outcome that is suboptimal, counterproductive, or even 
unfair. Usually, access to a third party decision maker (a court, arbiter, jury, 
another tribunal or panel) is needed as a back up. In this book, the focus is 
on supporting the negotiation process, not on providing this third party 
back up. 

+,D E%83'#.$* /'33%$#* B%$* (%88'")(6#)%"* 6"&* &.()/)%"*
86F)"2*

Computer-based communication may take many forms and is subject to 
continuous innovation. “Trying to pin Computer Mediated Communication 
down is like trying to shoot a moving target at a fun fair” (Thurlow, Lengel 
& Tomic, 2004, p. 32).  
It is impossible to consider all research and developments aimed at improv-
ing online communication and decision processes. For this research, a single 
form of online communication will be used as the basis on which all sug-
gested improvements are built—text-based communication. 
This choice was made for the following four reasons. First, this form of 
communication has been available online for quite some time and has prov-
en to be quite effective in widely diverse applications. Second, this form of 
communication can be expected to be robust with respect to innovation—
while developments and innovations may enhance the technology, they will 
not render it irrelevant. If a dispute resolution process works in this most 
basic form of online communication, it is likely to also work in enhanced 
modes of communication. Third, this form of communication can be imple-
mented in various situations. Fourth, this form of communication can be 
implemented using standard off-the-shelf technology. 

                                                             
9 The effects that the shadow of the law may have on private negotiations have been recognized 
for some time. Mnookin & Kornhauser (1978) see it as an important function of the law to pro-
vide a framework within which disputants can establish their rights and responsibilities. 
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Based on the previous paragraphs, the following problem statement can 
be formulated:  

What is the potential of supporting dispute resolution through integrative 
negotiation by using online text-based applications?   

The first step toward answering this question will be to explore the fea-
tures of online communication and to identify how these may affect the dis-
pute resolution process. The first research question to be answered is: 

1. What are the specific strengths and weaknesses of online text-based com-
munication that are relevant for dispute resolution? 

Next, a means for supporting three key elements of integrative negotiation 
will be investigated. The choice for these three elements is explained further 
in Section 1.4. The problem statement can be answered using the following 
three research questions:  

2. What is the potential for supporting positive and constructive interaction 
through online text-based applications? 

3. What is the potential for supporting disclosure and sharing of information 
about interests through online text-based applications? 

4. What is the potential for supporting the development of creative options 
and the effective evaluation of options regarding their fairness and the frequen-
cy of their use by others in similar situations through online text-based applica-
tions? 

+,I J.#4%&/*

To answer the first research question the benefits of online text-based 
communication as well as the effects it may have on a dispute resolution 
dialogue will have to be investigated. First, the research identifies structural 
features of online communication that can benefit dispute resolution pro-
cesses. Next, the difference between online communication and face-to-face 
communication is explored. This part of the research is based on an estab-
lished model of the communication process. Then overview articles and 
handbooks on communication research and negotiation are used to identify 
the most common human errors in this process. Overview work is also used 
to identify the main differences between online and face-to-face communica-
tion. Finally, the most salient theories in the field of computer-mediated 
communication (CMC) are identified in order to establish how the use of 
online tools might affect a communication process. The answer to the first 
research question will be formulated as a number of recommendations for 
using text-based communication for the benefit of dispute resolution.  
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The second, third, and fourth research questions each concern a specific 
part of the integrative negotiation process. Each of these research questions 
will be answered by answering the following four supportive questions. 

1. What are the specific tasks that have to be performed in order to achieve this 
element of integrative negotiation? 

The method of integrative negotiation is usually defined in terms of broad 
principles. Principles cannot be automated. The first supportive question 
serves to establish the specific dispute resolution tasks that follow from the 
broad principles of integrative negotiation. Overview work and handbooks 
on mediation and negotiation are used to identify the tasks that negotiators 
have to perform in order to successfully conduct constructive and coopera-
tive interaction, uncover interests, and develop creative options. 

2. How are these tasks executed in practice?  
The second supportive question deals with the strategies that have been 

found to be effective in practice and in research. Again, handbooks and re-
search overviews on negotiation and mediation are used to identify strate-
gies that are commonly recommended. Strategies should apply to a wide 
range of negotiation situations and should have the potential to be used in 
an online environment without third party assistance. These conditions, as 
well as the selection mechanism, necessarily exclude numerous negotiation 
strategies.  

3. How can online text-based applications support performance of these strat-
egies?  

Supportive question 3 addresses methods by which online text-based ap-
plications can facilitate the practical solutions for performing negotiation 
tasks that were identified by answering the second supportive question. 
This question is answered using two methods. First, ODR research has thus 
far led to the development of numerous instruments that support dispute 
resolution (also see Section 1.2). Consequently, ODR instruments are already 
available for several of the strategies that are identified. In these cases, the 
third supportive question can be answered by referring to these applica-
tions. Second, for other strategies there have been no such developments. In 
these cases, the supportive question will be answered by developing an in-
strument for facilitating performance of the strategies. An instrument de-
scribes the strategy in such a way that it can easily be implemented in an 
online application. An instrument describes how an ODR system may sup-
port users by asking the right questions. Each instrument can be implement-
ed both combination with other instruments or independently.   

By developing an instrument, it is shown that there is a way in which 
online text-based communication tools can support a certain task of integra-
tive negotiation. The development of an instrument provides evidence that a 
certain task of integrative negotiation may be facilitated by online text-based 
communication. The instruments do not help us to establish the best way to 
facilitate a certain task. Each task can probably be facilitated in many ways 
by many instruments and the performance of instruments can only be estab-
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lished by comparing implementations, which is outside the scope of this 
research.  

4. How do ODR applications facilitate these strategies?  
The feasibility of facilitating an integrative negotiation strategy online is 

further supported by showing examples of applications developed by the 
author and others that support such a strategy. Examples from three online 
dispute resolution applications are used to demonstrate how text-based 
online communication can facilitate performance of the strategies that make 
up integrative negotiation. As the applications were developed before or at 
the same time as the instruments, they are not direct implementations of the 
instruments. The examples are evidence of the fact that the strategies that 
were identified can be implemented in applications, and not of the effective-
ness of the proposed instruments.   
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The remainder of this book is organized as follows. In Chapter 2, three 
online dispute resolution applications are introduced. The principles of inte-
grative negotiation were central for the development of each of these appli-
cations. The contexts in which the applications were developed are de-
scribed, as well as the intentions behind the development and functionality 
of the applications, and the way that they are used.  

Chapter 3 addresses the first research question. In this chapter the 
strengths and weaknesses of using online communication for dispute resolu-
tion purposes are explored. The state of the art of computer-mediated com-
munication (CMC) research is reviewed. It shows that modern research on 
CMC defeats a number of common negative assumptions about the poten-
tial of CMC. It is also shown that various models of CMC teach us how 
CMC may be used to the benefit of ODR. On the basis of this research, five 
guidelines are formulated for using computer-mediated communication for 
dispute resolution.  

The next chapters deal with three key elements of integrative negotiation. 
Chapter 4 addresses the second research question. The chapter explores the 
first principle of integrative negotiation, positive and constructive interac-
tion. First, the principle is broken down into specific tasks, focusing on the 
key elements of miscommunication, strong emotions and distrust. Next, 
suggestions from practice and negotiation theory for dealing with the tasks 
are explored. These suggestions are then used as a starting point for devel-
oping online dispute resolution instruments for performing the tasks. Ex-
amples demonstrate how such instruments can be used in practice.  

Chapter 5 addresses the third research question. The chapter deals with 
the topic of uncovering interests. A number of approaches for uncovering 
interests are explored, and from this an instrument is developed that makes 
maximum use of the potential of online communication to deliver relevant 
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information to users. A model of dispute interests is developed that can 
serve as a basis for exploring interests and the examples from practice 
demonstrate how this abstract model can be extended with expert 
knowledge. 

Chapter 6 addresses the fourth research question. The chapter explores 
key steps of the negotiation process (Lewicki, Saunders, & Barry, 2006; also 
see Section 1.4)—the definition of the problem, generating alternative solu-
tions, and evaluating the alternatives and choosing among them. The pro-
cess is broken down into four distinct stages, each comprising one or more 
tasks. Techniques from practice are used as an inspiration for developing 
online dispute resolution instruments to perform these tasks. The instru-
ments also build on the ideas from previous chapters and are illustrated 
with examples from practice. 

After the research questions have been answered, the problem statement 
will be addressed in Chapter 7. Building on the results of the previous chap-
ters, this chapter offers conclusions, a discussion of the limitations of the 
research, contributions to various fields of knowledge and opportunities for 
future research.  
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Throughout this book, examples from three ODR applications are used to 
demonstrate that tasks of integrative negotiation can be supported by online 
text-based communication. The three applications are the divorce plan, the 
personal injury claims express and signpost to justice.  

There are three reasons for selecting these specific applications. First, these 
applications were developed in parallel with this book, and inspired and 
supported the writing process. All applications were developed by the au-
thor and colleagues and were inspired by integrative negotiation. Second, 
the applications provide support for the feasibility of online tools based on 
integrative negotiation. Third, they show that there is a market for such 
tools. The development of each of the applications was commissioned by 
organizations with a stake in dispute resolution in the Netherlands. The 
applications were developed in cooperation with important players from the 
field, as well as potential end users, and all applications are or were de-
ployed in the Netherlands. Each of the applications is or was used by citi-
zens and professionals.  

The following sections will introduce each of the applications. Section 2.1 
deals with the divorce plan, the personal injury claims express is described 
in section 2.2, and section 2.3 introduces signpost to justice. For every appli-
cation, the following is discussed. First, the circumstances that led to the 
development are discussed, showing the need in society for online dispute 
resolution applications. The development process also is examined. Second, 
an overview of the functionality is provided. Third, the user statistics and 
user experience are discussed.  
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The divorce plan is an online communication platform where divorcing 
couples can discuss the arrangements that have to be made. Section 2.1.1 
describes the background of the application. Section 2.1.2 describes the key 
functions, and section 2.1.3 deals with figures and user experience. 
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As of March 2009, Dutch law requires parents who are getting divorced to 
submit a parenting plan. The parenting plan describes the agreements that 
the ex-partners make about the care for the children, the alimony for the 
children, and the exchange of information between the ex-partners.10 Think-
ing about parenting beyond the divorce should stimulate the parents to con-
sider the consequences of their divorce. It should ensure that they handle the 
divorce with care, and are aware of their responsibilities as parents even 
after they are divorced. The Dutch Legal Aid Boards commissioned re-
searchers from Tilburg University to develop an online tool with which ex-
partners can develop a parenting plan. The tool would additionally help 
users with other issues that come up during a divorce such as partner-
alimony, the distribution of property, etc. This tool has been available since 
September 2010, and is named the divorce plan11. Ex-partners are not obliged 
to use the plan. They are free to develop a parenting plan in any way they 
wish, as long as it includes the topics mentioned above. 

The divorce plan was developed to encourage divorcees to think about 
and discuss their wishes and needs. The interests of the children are pivotal. 
Agreements are made where possible, and parties agree to disagree on is-
sues that they cannot resolve by themselves. The remaining issues can be 
resolved with the help of an appropriate third party such as a lawyer or 
mediator. The application improves awareness of each other’s needs and 
those of the children. It promotes a cooperative approach, and it increases 
the control that users have over the outcome of their divorce.  

The divorce plan was developed by a team of experts in dispute systems 
design, online dispute resolution, divorce procedures, and test design. The 
application builds on the experience with signpost to justice and personal 
injury claims express, to be discussed in sections 2.3 and 2.2 respectively. 
The divorce plan is based on state-of-the-art knowledge of divorce process-
es, as provided by experts from practice and academics. Focus groups were 
used to test and improve the application.  

                                                             
10 See 
www.justitie.nl/onderwerpen/familie_en_gezin/scheiding_alimentatie/ouderschapsplan 
11 In Dutch: (Echt)scheidingsplan. Available at www.echtscheidingsplan.nl (in Dutch only). 
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The six key functions of the divorce plan are the following. The plan of-
fers: A) a questionnaire and advice; B) a divorce plan; C) a parenting plan; 
D) a dialogue process; D) objective criteria, and F) an overview of the re-
sults.  
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An online divorce tool can be useful in situations where both parties agree 
that they should cooperate in order to make the divorce process as quick 
and successful as possible. The tool may not be of use in all cases, for in-
stance when parties are finding it difficult to deal with their emotional is-
sues. Therefore, the divorce plan is preceded by a questionnaire that is used 
to learn more about the user’s situation, and to suggest to users if it is sensi-
ble to use the application in their situation. Figure 2 shows a part of the 
questionnaire.  

 

Figure 2: The intake questionnaire tests suitability for the online divorce 
plan. 

 
The questions were designed to check whether users are in a position to 

try a cooperative approach to divorce. Several issues can make a cooperative 
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approach less feasible. In some situations, complex legal and financial issues 
require professional help, for instance when partners own a business togeth-
er. Professional assistance is also important in situations where violence is 
involved. Furthermore, situations are considered when the users are not yet 
ready to start a divorce process, such as when they have not discussed the 
idea with their partner. In these cases, the divorce plan offers advice for 
dealing with such situations.  
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The core of the divorce plan is an online tool for discussing the most im-
portant issues that come up in a divorce. The list of issues was developed in 
cooperation with practitioners. The tool facilitates a cooperative dialogue in 
which users discuss their wishes and needs regarding the most important 
issues. Partners log into the divorce plan separately and use it to work out 
an agreement together. On issues where parties fail to reach an agreement, 
they agree to disagree. A third party can resolve such issues later. Partners 
can use the tool as a checklist to ensure that they have paid attention to all 
relevant issues. The divorce plan consists of several components, each of 
which addresses a specific topic. Among these are the financial arrange-
ments, pension arrangements, the distribution of goods and properties, and 
the parenting plan. 
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The divorce plan contains a tool for developing a parenting plan. Figure 3 
shows the overview screen for the parenting plan component. The plan is 
organized in five sections, and a progress bar on the right indicates the pro-
gress made in each section. The sections from top to bottom are: 1) facts, 2) 
care, 3) information, 4) financial, and 5) miscellaneous. Sections 2 to 5 corre-
spond to the items that are legally required to be included in an official par-
enting plan.  
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Figure 3: An overview of the topics in the parenting plan.  
 
Each section includes a number of topics that parents have to discuss. The 

section on care, for example, includes the following issues: At what address 
will the child be registered? How will the day-to-day care for the child be arranged 
and where will the child live? How and when will the child be able to see the other 
parent? How will the child be transported between parents? Figure 4 shows the 
first of these issues in the parenting plan.  
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Figure 4: A question about care in the parenting plan: At what address will 
the child be registered? 
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For each of these issues, it is important that both parents agree on the ar-
rangements. For this purpose, a dialogue process was developed that allows 
parents to cooperate. The process makes sure that both parents have a say, 
and clarifies whether both agree on an issue or not. This is achieved by hav-
ing both parties working on the same text. One of the parties starts with a 
proposal and sends it to the other, who can edit and add comments. They 
work on the text until both parties are content with the result. Then one par-
ty can suggest that both accept the current text. If the other agrees, the text is 
final.  

Figure 5 shows an overview of the history of a dialogue. In this case, a text 
was proposed by one of the parties and accepted by the other. When both 
parties have agreed to accept a proposal, this proposal will end up in the 
final parenting plan. However, parties may change their opinion later in the 
dialogue. Agreements that are made at later steps in the process may neces-
sitate adjustments. Therefore, parties can re-open a discussion even if they 
thought they had finished it earlier.  
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Figure 5: An overview of the history of a dialogue.  
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The divorce plan offers objective criteria that can help users to develop 
reasonable outcomes. Objective criteria are presented in two distinct ways. 
First, there are criteria that describe common arrangements in a divorce. 
Figure 6 shows how information is provided about common arrangements 
and factors that may affect the outcome. In Figure 7 an actual arrangement is 
shown.  

 
 

 
Figure 6: The divorce plan provides information about common arrange-

ments.  
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Figure 7: Arrangements are displayed when a link is clicked. 

 
A second way of presenting objective criteria in the divorce plan is the cal-

culation tool. On a number of accounts, parents have to make decisions 
about complex issues that involve a number of factors. The amount of ali-
mony depends on the incomes of both parties, the needs of the children, and 
the distribution of care for the children. In the Netherlands, formulas are 
available that describe reasonable outcomes, but these are complex. The 
divorce plan provides users with a simplified version of these formulas, 
presented as calculation tools. With these tools, users can find a reasonable 
range for the amount of alimony.  

One tool helps users to establish a reasonable amount of child-alimony. 
The calculation requires information about a number of factors. For instance, 
where will the child live, what is the income of each party, and what are the 
financial needs of the child? Figure 8 shows how parents can create an over-
view of their financial situation.  

 
 

 
Figure 8: The calculation tool requires information about the income of 

both parties after the divorce. 
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Figure 9 shows the result of the calculation. On the top, the total needs of 

the children are shown. Next, there is an explanation about the distribution 
and the factors that may influence it. It is explained that this calculation is 
standardized, and that the results may not be appropriate in every situation. 
Finally, the amount of alimony is displayed, not as a single amount but as a 
bandwidth. This should make it easier for users to adapt the results to their 
personal situation, and it should help to prevent users from getting the im-
pression that there is one single outcome.  

 

 
Figure 9: The result of the calculation. 
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When all questions have been completed, the divorce plan generates an 
overview that can be printed or downloaded. Figure 10 shows the parenting 
plan.   
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I. Names  
    Parent A: Mieke                    Parent B: Henk 
    Child: Kees                            Date of birth: 01-12-2008 
II. Care   
1. Residential address: Kees will remain to live with Mieke 
2. Care: Kees stays with his mother. Dad can see him regularly and 

picks him up from school on Wednesdays and Thursdays. Kees stays 
with his dad every other weekend, and holidays are split equally. We 
also agree that deviations from these rules should be open for discus-
sion, when the situation calls for it.  

3. Contact: Both parents can call Kees at any time. 
4. Traveling between parents: Mieke will drop Kees of when he is stay-

ing with Henk. Henk returns Kees after dinner on Sunday.  
1III. Information and consultation 
1. Information: Parents call about important decisions that require 

immediate action. All other decisions are discussed when Kees is 
brought to the other parent.  

2. Consultation: We will call about important decisions. We cannot in-
fluence each other’s lives, but we will keep each other notified of im-
portant changes.  

IV. Financial arrangements 
1. Costs for day-to-day care: Henk pays €207 of child alimony each 

month. 
V. Miscellaneous: We don’t make detailed arrangements for every 

eventuality. We agree to keep consulting each other and to put the 
interests of Kees first.  

Figure 10: Overview of the resulting parenting plan. 
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The divorce plan has been available since September 2010. At the time of 
writing, no information is available about users’ response to the application.  
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The personal injury claims express (PICE) is an application that is used to 
deal with personal injury claims. The application is used by the victim of a 
traffic accident, his or her representative, and a claim handler from the in-
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surance company of the plaintiff. Together, the parties discuss the key issues 
of the claim procedure. Section 2.2.1 describes the background of the appli-
cation. Section 2.2.2 describes the key functions, and section 2.2.3 deals with 
figures and user experience. 
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The handling of personal injury claims had been problematic and stake-
holders were looking for a way to improve the situation. Victims had diffi-
culties recovering damages and faced high cost, uncertainty, and stress. 
Insurance companies also experienced negative consequences of the adver-
sarial process, such as increased cost of transactions resulting from lengthy 
procedures. A project was started by researchers and stakeholders with the 
mission to “develop a claim-handling procedure that focuses on the victim’s 
needs, is cooperative in nature, and saves costs” (van Zeeland et al., 2007, p. 
2). 

First, instruments for reducing transaction costs were identified from 
worldwide practices. Together with experts, the most promising instru-
ments were identified. Expert meetings with stakeholders from every side of 
the personal injury field (up to 200 at a time) were organized, and the most 
important problem areas were identified. A goal was set to develop a code 
of conduct to describe the best practices for the claim handling procedure. 
The code was presented in 2006 and represented the vision of victim organi-
zations, insurance companies, and victim’s representatives for the best prac-
tices for handling personal injury claims.  

One of the principles in this code of conduct stated that a plan of action 
that describes the process and tasks that have to be performed could be 
helpful (Principle 7). The code of conduct also specified that parties use 
“rapid forms of communication” when possible (Principle 2.k).  

The personal injury claims express or PICE application was developed as 
an extension of the code of conduct. This online application was developed 
to provide the parties with an effective means for rapid communication and 
to support mutual coordination of the claim handling process (van Zeeland, 
Kamminga & Barendrecht, 2007; van Zeeland, Leenes, van Veenen & van 
der Linden, 2006). The application was developed for testing in a pilot pro-
ject. The aim of the pilot project was to deal with a significant number of 
claims procedures via an online plan of action to test its suitability for dialec-
tic processes. The pilot project ran in 2006-2007. Figure 11 shows the main 
interface of the application.  
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Figure 11: The personal injury claims express 
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The personal injury claims express is used by the victim of a traffic acci-
dent, his or her representative, and a claim handler from the insurance com-
pany. Together, the parties deal with the key issues of the claim handling 
procedure. The following key functions of the application are discussed: A) 
the plan of action, and B) the communication features.  
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The personal injury claims express is based on the plan of action devel-
oped with the code of conduct. The plan of action consists of 12 areas fo-
cused on a set of specific issues. Users navigate through the topics using the 
menu on the left, shown in the overview of PICE (Figure 11). The areas ad-
dress the following topics:  

1. Area for the victim. The victim can express his or her worries and 
complaints in this dedicated area. The area is positioned at the top 
of the list to emphasize the importance of the victim’s wishes and 
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needs in the claim handling process. This is the only area where the 
victim personally can contribute.  

2. Parties involved. Contact information for all parties is gathered here.  
3. Coordination, planning, and conflict management. In this area, the 

professional parties discuss the importance of the issues in the case. 
They establish a priority, start date, and deadline by which the issue 
should be finished. They also talk about the intervals at which they 
will work on the case, respond to each other, and when they will 
meet in person. Finally, they discuss conflict management options to 
be used in case the process stalls.  

4. Accident and liability. Here, the circumstances of the accident and the 
liability are discussed. Parties also can discuss witnesses and reports 
that are available or that are needed to establish the facts.  

5. Other insurance. Here, concurrence and overlap with other insurance 
policies is discussed. This includes life insurance, travel insurance, 
and others.  

6. Policy coverage. Are the current damages covered by the insurance 
policy? Are they within the maximum coverage? 

7. Information needs. In this area, the professional parties discuss what 
additional information they need and who will be responsible for 
obtaining this information.  

8. Injury and medical course of action. In this area, the medical situation 
and prognosis are established. This includes the limitations that 
result from the injury, treatment and current needs. This topic often 
is the bottleneck in claim procedures. Parties can use medical 
experts to establish the situation.  

9. Reintegration and facilities. What is needed for fast and successful 
reintegration of the victim? 

10. Damages and advances. Here, the victim’s representative claims 
various damages and requests advances. Items include medical 
expenses and travel expenses, but also damages that result from loss 
of employment, etc. Every claim has to be motivated. The claim 
handler can approve claims, reject them, or ask for further 
motivation or evidence.  

11. Overview of damages. This area provides an overview of damages that 
have been paid, that are to be discussed, and that have been 
rejected.  

12. Closing. In this area, parties draft the final statement which closes 
the process. 
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The personal injury claims express is used to gather various kinds of in-
formation and features several forms of communication. The first communi-
cation process was designed to deal with factual information. Factual infor-
mation (addresses, etc.) is entered by one of the users and can be corrected at 
any time. The victim also can freely enter and edit messages in his/her dedi-
cated area.  

The second communication process was designed to deal with issues 
where parties have to reach consensus. For issues where parties have to 
work together a cooperative dialogue model was developed. The model was 
loosely based on the one-text procedure (Fisher, Ury & Patton, 1991). The 
dialogue works as follows. One of the parties writes the initial draft. Both 
parties can then make amendments to the text and add their comments. The 
text develops until both parties agree on the contents. To further encourage 
a cooperative dialogue, parties send the text to each other with an invitation 
asking the other to comment, adjust or accept the text. Figure 12 illustrates 
this part of the process.  

 

 
Figure 12: Snapshot of the communication process. 
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A third type of communication was developed for planning actions. In 

many cases, professional parties may decide that a certain action is needed 
before an issue can be decided. If, for example, an expert opinion is needed 
before the medical prognosis is clear, parties can plan an action. For each 
action, a description is recorded, together with a responsible person and a 
due date. An overview of all actions can be found in the agenda. 

Finally, all parties are notified via e-mail of any changes made in the plan 
of action. This allows parties to respond to each other quickly. More im-
portantly, the victim is also notified of actions that are taken. This pressures 
the professionals to respond timely.  

!"!"4 /1(+)56.%,-.+65).5785)15,&5.

The aim of the pilot project was to deal with 100 complex cases. In the end, 
only seventeen cases were submitted. The reasons for not meeting the initial 
target include the fact that participation in the pilot project was time-
consuming due to the learning curve and the extra work involved. Further-
more, the application was not integrated with the normal processes of the 
professional parties and as a result, they would have to perform several 
tasks twice. The lack of cases means that a thorough evaluation of the merits 
of the tool was not possible. 
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Signpost to justice (“Rechtwijzer”12) is an online application through which 
Dutch citizens can find out what kind of help they can get for their legal 
issue. The application is the front end of the Web site of the Dutch Legal Aid 
Board, the organization responsible for all legal aid in the Netherlands. As a 
part of this task, the organization offers advice to citizens on what steps to 
take and which legal professionals to contact when they have a conflict. The 
council does not offer its users direct legal advice, since that is another or-
ganization’s responsibility.13 

Section 2.3.1 describes the background of the application. Section 2.3.2 de-
scribes the key functions, and section 2.3.3 deals with figures and user expe-
rience. 

!"4"# $%&'()*+,-.

The Legal Aid Board was looking for a way to make their services more 
accessible through the Internet, and approached researchers from Tilburg 

                                                             
12 www.rechtwijzer.nl 
13 The “juridisch loket” (www.hetjl.nl) offers free legal advice in the Netherlands. 
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University14 to develop an application to accomplish this aim. The applica-
tion should help laymen find the dispute resolution professional that can 
best help them to solve their conflict, and it should let users reflect on their 
situation. Finally, the application should not offer legal advice. Researchers 
decided to develop the application to meet A) conflict resolution needs, and 
B) the principles and ideas of integrative negotiation, both of which are de-
scribed next. 
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One of the main ideas behind signpost to justice is that every conflict situa-
tion is different. All kinds of problems in interactions between people can 
cause a conflict, and consequently the conflict resolution needs for disputes 
can differ. The conflict resolution needs of people can be defined as the need 
to solve the problem (or problems) that lie at the core of the conflict. The aim 
of signpost to justice is to help people find the conflict resolution profession-
al that can best fulfill their conflict resolution needs.  

Signpost to justice offers advice on the best course of action, but also af-
fects the dispute in other ways. First, when working on signpost to justice, 
users let some time pass before they act. This allows them to cool down, and 
prevents over-emotional users from taking actions they might regret later. 
Second, users of the application are urged to think about the various aspects 
of their situation. The application helps them to organize their thoughts 
about the situation and what they need to do. Users who have completed 
signpost to justice will have a better picture of their situation, their part in it, 
and what needs to be done to resolve it. As a result, users may decide to 
contact a mediator, for example, but they also may decide not to contact 
professional help, and to take further action themselves.  

1"#A+(&7-,()/&#+&7*(),()*+#

Signpost to justice is based upon the principles of integrative negotiation, 
the idea that most conflicts can be solved if parties separate the people from 
the problem, talk about interests, not positions, identify options for mutual 
gain, and use objective criteria and information about the Best Alternative to 
a Negotiated Agreement (BATNA) to evaluate options. Based on these prin-
ciples, a number of actions were defined that can further the dispute resolu-
tion process.  

- Improve communication - when parties do not communicate well or do 
not communicate at all.  

                                                             
14 Development of signpost to justice was funded and commissioned by the Dutch Legal Aid 
Board (Raad voor Rechtsbijstand, www.rvr.org). Signpost to justice was developed jointly by 
the council, the Tilburg Institute for Interdisciplinary Studies of Civil Law and Conflict Resolu-
tion Systems (TISCO), and the Tilburg Institute for Law, Technology, and Society (TILT), both 
departments of Tilburg University (www.uvt.nl). The author was a member of the development 
team. 



Three applications 

 

 
 

39 

- Investigate interests - when the user is not clear on what he/she wants 
and needs. 

- Identify creative options - when the user has given little thought to pos-
sible solutions for the situation. 

- Identify the BATNA - when the user does not have a clear idea of what 
will happen if he/she cannot work something out with the opponent. 

- Find objective criteria - if the users cannot agree on an outcome, objec-
tive criteria can help them reach a decision. 

 
Each of these actions can be performed by a professional; a mediator 

might help parties to improve communication, for instance, while a lawyer 
may help identify objective criteria.  

Of course, there are also situations where these negotiation techniques are 
of limited use. In some cases, the conflict requires a binding decision by a 
third party, or fact finding by an independent expert. Below, all such inter-
ventions are listed. Some of the interventions on this list were added specifi-
cally to deal with urgent situations: in cases of aggression and cases where 
quick action is required people are referred to a professional immediately. 

    Establish facts - when the parties disagree on the circumstances. 
Non-binding advice - when the parties need independent advice, but also 

need to maintain some control over the outcome. 
Binding decision - when the situation is such that parties will not reach an 

agreement by themselves. 
Ensure compliance - when there already is an agreement or a binding de-

cision that one of the parties is ignoring. 
Record agreements - when parties have reached an agreement but need 

help to get it recorded officially. 
Stop aggression, intimidation, discrimination - urgent referral is needed in 

cases of aggression, intimidation, or discrimination. 
Urgent referral - when time limits or possibly serious consequences re-

quire that the user contacts a professional immediately. 

!"4"! /+,&01*,%2103.

The aim of signpost to justice is to advise citizens on what legal profes-
sional may be of help in a conflict situation. The advice includes a wide ar-
ray of legal professionals, ranging from lawyers to mediators and ombuds-
men. In order to select the help that is best suited, the application analyses 
what the conflict is about and the nature of the conflict. Since the launch of 
the application in September 2007, the application has been improved, on a 
substantial and functional level. In this section, the functions are described 
that are currently (2010) fully functional and that are available to the public. 
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The following components are discussed: A) domain analysis; B) dispute 
analysis; C) advice; and D) a communication tool.  

!"#2*@,)+#,+,4B')'#

The first step is to determine the domain of the conflict. This information is 
used to filter professionals not active in this field from the advice. The appli-
cation uses a database with a large number of professionals, but the selection 
mechanism allows it to give users advice that is specific to their situation. In 
order to determine the situation, the user navigates through a model of the 
domain by making a series of choices. Each choice further refines the do-
main definition until a level is reached where further choices would not 
result in more specific advice. Figure 13 shows the part of the application 
where the domain is identified. 

Signpost to justice currently helps people with a problem on one of five 
different domains: housing, family, consumer issues, work, and govern-
ment. For each of these domains, there are several additional levels that 
allow the application to determine whether the user has a housing problem 
concerning an unexpected raise of the rent, or a consumer issue concerning 
an electric appliance. At this level, we can determine which specific profes-
sionals may be of help (dispute resolution committee electric appliances or 
the rental committee), and also which professionals could be contacted 
(lawyer or mediator). 
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Figure 13. Identifying the problem domain.  
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The second stage in finding suitable help is an analysis of the conflict situ-
ation. The application engages in a dialogue with the user and asks a num-
ber of questions to determine what actions are needed. Figure 14 shows one 
of the questions that is used to establish if the action improve communication 
is needed.  
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Figure 14: Dispute analysis. 
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With the analysis of the domain and dispute, the application determines 
what needs to be done in this specific situation. This information is com-
bined with the analysis of the conflict domain to establish the advice for the 
user. Both pieces of information act as a filter used to select from the data-
base of professionals only those that a) specialize in the domain, and b) offer 
the conflict resolution services needed in the situation. 

Figure 15 shows advice from the application. The column on the left lists 
the actions that can help to resolve the issues, and the top row lists the con-
flict resolution professionals that may perform (some of) these actions. Both 
the actions and the professionals are “clickable.” When a user clicks on an 
action, he or she gets a further explanation about the action. Clicking on the 
link to a professional results in an overview of practical information such as 
the working methods, price, options for legal aid, costs, and contact infor-
mation. Signpost to justice does not offer the user advice on which profes-
sional to contact. Instead, it offers the users an overview of the things that 
need to be done, who can do this, and what it may cost. With this infor-
mation the user can choose the professional that is best suited for his or her 
own (personal, financial) situation. 
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Figure 15: The result of signpost to justice. The table displays what actions 

are needed to solve a conflict (at the top), and which professionals can deliv-
er such services (to the left). 
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Many disputes are caused (or escalated) by bad communication, and sign-
post to justice will often recommend users to improve communication with 
the opponent. A tool was developed with which users can communicate the 
most important information to the other party. With this tool, users write a 
letter to the other party that they can send via e-mail or regular mail. This 
letter helps the user to reflect upon the situation and it helps him or her to 
make a clear and effective statement to the other party. The letter also 
should urge the other party to take him or her seriously. The content of the 
letter is based on the integrative dispute resolution model. Apart from some 
practical parts, most of the elements of the letter fulfill a function in the inte-
grative negotiation process. The letter includes the following elements: 

There is a problem - The user makes it clear that she is experiencing a 
problem. 

Product details - Description of the product or service. 
Complaint - What is wrong with the product or service, according to the 

user. 
Consequences - The user describes the effects that the problem has on her 

life. When the interests are known, parties can look for a creative solu-
tion.  

So far - The user describes what both parties have done so far to solve 
the situation. He or she also describes how the interaction has been, 
and how helpful the other has been.  

What comes next - The user sets a date by which he or she will contact the 
other, or when he or she expects the other to contact him/her. The us-
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er also makes clear what actions he or she will take if the dispute can-
not be solved. With this information (from the advice module) he or 
she affects the opponent’s BATNA, making it clear that serious alter-
natives are available.  

 
The techniques used for generating the letter are simple; the user’s an-

swers to the questions in this section of signpost to justice are pasted into the 
letter. While this has some disadvantages (e.g., the phrasing of the letter can 
be a bit awkward), the benefits are great, especially when considering the 
simplicity of the tool. After working on the letter, users will have a clearer 
and more organized perception of their situation. The other party also will 
better understand the users’ problems and wishes, and know that the user is 
aware of methods for solving the dispute.  
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Signpost to justice was first launched in September 2007 and since then 
several new functions have been added. During the development, extensive 
use was made of focus groups. At various stages of development, the appli-
cation was tested by a group of people similar to the target population. The-
se people were given sample cases and were instructed to use the applica-
tion to decide on their next action. They were to think aloud and comment 
on their experience. This gave the researchers excellent insight into their 
experience. 

The focus groups proved to be important throughout the development 
process. One issue that was identified early on regarded the length of the 
texts. The developers had taken great care to explain the important steps 
throughout the application, and to get every question as clear as possible. 
Focus groups pointed out that the users would simply ignore text beyond a 
certain length. In order to cope with this, all text was (repeatedly) rewritten 
and great care was given to the development of the graphical components of 
the interface.  

Focus group results showed an increase in users’ appreciation; the applica-
tion currently rates a 7.2 out of 10 by the users. Each month, approximately 
7.500 people open the front page of the Legal Aid Council’s Web site. Of 
these people, 277 complete the entire application and leave with advice. 
More research is needed into when and why people leave the application 
unfinished. Research into the effects of signpost to justice on the quality of 
the conflict resolution process of the users and the effects of the letter on the 
way that people solve conflicts is being planned currently. 
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Online communication is often perceived as being a risk or handicap for 
the dispute resolution process. In this chapter, the first research question is 
answered: 

What are the specific strengths and weaknesses of online text-based communica-
tion that are relevant for dispute resolution? 

The aim of this chapter is to demonstrate that online communication is not 
a crippled version of face-to-face communication, but rather quite a distinct 
tool with features that make it well suited for dispute resolution.  

A concern regarding online dispute resolution has been that online com-
munication may not be as effective as face-to-face communication. Online 
(text-based) communication excludes any form of nonverbal communica-
tion. This leaves parties unable to communicate with and respond to signals 
such as tone of voice, physical appearance, and facial expressions. Mediators 
trying to work online found that a significant part of their usual communica-
tion toolbox was not available online (Cole & Blankley, 2006), and a result-
ing conclusion has often been that online communication is not rich enough 
for a task as demanding as dispute resolution. This idea was further sup-
ported by early research on computer-mediated communication (CMC), 
where Media Richness Theory (Daft & Lengel, 1986) described the negative 
effects that a lack of media richness can have on communication.  

By now, it is recognized that online communication should be considered 
separate from other forms (Katsh, 2004). It might appear to be lacking fea-
tures or richness when it is used to replicate face-to-face communication 
processes. But when we start to imagine dispute resolution processes devel-
oped specifically for the medium, it becomes clear that it has a lot to offer. In 
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this chapter, the potential of online communication tools to support dispute 
resolution processes is investigated. How can online communication tools be 
employed in dispute resolution processes so that we make use of the specific 
benefits of the medium, and avoid its risks. Factors that were considered a 
risk under the assumptions of Media Richness Theory can in fact be consid-
ered benefits, if we use the medium in a specific way.  

This chapter is organized as follows. Section 3.1 investigates features of 
online communication that can be advantageous for dispute resolution: easy 
access, a choice of communication forms, the means to address both small 
and large audiences, and the potential to frame a dialogue. Section 3.2 con-
siders the differences between online and offline communication while fo-
cusing on the lack of nonverbal communication. Section 3.3 deals with the 
effects that the use of online communication has on a dialogue. The section 
first focuses on the negative findings from early computer-mediated com-
munication research, and then moves on to the more positive findings from 
recent years. Section 3.4 aggregates the findings into five recommendations 
on how to use online communication for dispute resolution, exploiting the 
discerning features and considering the effects on interaction. Section 3.5 
aggregates the results and evaluates the contributions that are made to the 
first research question.  
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There must be something positive about online communication. Over the 
last 20 years the use of the computer as a communication tool has increased 
dramatically. Once a tool for scientists and computer specialists, we now see 
online communication even being used by schoolchildren to chat about their 
day. The Internet is used to share home videos, advertise, play games, sell 
products, and develop and maintain networks of friends. It is used for busi-
ness communication as well as personal communication and is used by 
nearly everyone. Online communication is diverse, complex, and omnipres-
ent. Furthermore, it continues to evolve and change every single day.  

As online communication has surpassed the novelty stage, the research 
field of Computer Mediated Communication has also matured (Herring, 
2004). But is there a simple way to describe all online communication? For 
most traditional media we know the environment that the media creates 
when we name the technology that is used. When a message is communicat-
ed through a newspaper, we know that the message was sent by an editorial 
board, transmitted through print, and read by a large number of people in 
an environment and time of their choice. If we know the name of the news-
paper we may have an idea of the political preferences that it represents and 
of the kind of people that read it. However, things are not as simple with 
online communication, or as some say (Thurlow, Lengel & Tomic, 2004, 
p.32): “Trying to pin Computer Mediated Communication down is like try-
ing to shoot a moving target at a fun fair.” 
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Computers have been used for communication tasks in some way or an-
other for many years. There are many ways in which we can use the com-
puter to transfer understanding from one person to another. Computer ap-
plications are used to visualize, organize, analyze and present data, which 
are all in some way communication activities. So, in the broadest sense, 
CMC could include any cooperative activity involving computers, and in a 
similar manner, online communication could refer to any cooperative activi-
ty involving computers that are connected to each other through the Inter-
net. This leaves us with a great range of possible communication setups to 
consider when we are developing ODR applications. What special features 
do online communication processes share that make them successful, and 
perhaps suitable for dispute resolution processes? In what follows, four such 
features that contribute to the success of online communication are de-
scribed: easy access to messages (section 3.1.1), a choice of communication 
forms (section 3.1.2), the means to address both large and small audiences 
(section 3.1.3), and the ability to frame messages (section 3.1.4). 
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Online communication can reduce the need to meet at a certain time and 
place. Most communication systems can be used as long as the parties have 
access to computers, and those computers are connected. In the age of the 
Internet, being connected is near ubiquitous, and so it is safe to say that 
online takes away spatial limitations to communication. Some systems fur-
ther reduce the need to communicate at the same time. In synchronous 
communication (such as chat, telephone, and face-to-face communication), 
parties respond to each other immediately. In asynchronous communication 
forms, however, people respond at a time that they choose. Examples of this 
are email, forum discussions, and also old-fashioned postal mail. Asynchro-
nous systems allow users the choice to work at a time that fits them, where 
synchronous communication systems require all parties to be available at 
the same moment.  

In online communication, messages are often stored nearly automatically. 
An email message, for example, will only disappear when each and every 
recipients explicitly deletes it. Anything written in emails may be referred to 
at a later time, and in a context that differs greatly from the moment that the 
message was sent. In some cases, it may not be clear to the users whether a 
message is being stored or not. In some chat programs, for instance, dia-
logues are not stored by default. Users can easily change this by adjusting a 
setting of the program.  

A further interesting feature of online communication is the interactivity 
between different messages is a dialogue. Interactivity is the level to which 
different messages relate to each other. In a highly interactive system, new 
messages may refer to earlier messages, possibly even from people that are 
not involved in the current dialogue. Interactivity is enabled by the automat-
ic storage and easy retrieval of messages in many online communication 
systems. In online forums, for example, users have access to all earlier dis-
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cussions, and to discussions that occurred between others. Face-to-face 
communication, on the other hand, is less interactive. Messages are lost as 
soon as people forget about a discussion, and messages are only available to 
the people involved in the original dialogue and people who were told what 
was discussed there. The level of interactivity is different for various forms 
of online communication.  

4"#"! ;.&<*1&5.*=.&*::+,1&%01*,.=*):6.

Online communication can encompass different communication channels. 
In its most basic form, people communicate solely through text. Examples of 
text-only communication include email, chat, and Internet forums. Howev-
er, online communication can also take place through other channels or 
through several channels simultaneously. Alternative channels are, for ex-
ample, voice-based communication and video-based communication. Both 
of these channels are available in various forms, sometimes in combination 
of each other or in combination with other channels. Still other forms have 
also evolved that have less parallels with offline interaction. An interesting 
example of this is the use of emoticons15. 
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Online media vary widely in the relation between sender and receiver. In 
some instances, there is a one-to-many relationship. One party sends out a 
message, which is received by many. This is similar to traditional mass me-
dia. Many websites, such as commercial websites or news-sites, offer infor-
mation that the users can read but not respond to. In other media, the inter-
action between people is central. In Internet forums, many people can take 
part in a dialogue, and their messages are widely visible. Media such as 
email and chat are basically used for one-to-one communication, although 
they can also be used for other forms; email can be used to send mass emails 
and can also be used to have a discussion between groups of people. Web 
logs can be categorized in between these items. There, one party writes the 
main entries while other parties may respond to the entries, but these re-
sponses are less visible and less important than the original entries. 

In online communication, the messages that are sent may be visible to an 
audience beyond those involved in the dialogue. In some cases, this infor-
mation is open to everybody. In other cases, only members of a restricted 
group can get access. Many social network sites allow people, who are con-
nected to each other, to read each others’ messages. Online forums simply 
allow all members to view all (or most) messages (but often, membership is 
available to everyone). Other applications allow private communication. 
Apart from security concerns (encryption, access control, etc.), these systems 

                                                             
15 Emoticons are small images or combinations of typographical characters that are used to 
convey facial expressions. A common emoticon, representing a smiling face, is :-) 
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only allow the people involved in the dialogue to see the messages. Exam-
ples of such systems are email and chat. 

In dispute resolution processes, privacy may be an important concern. 
Dispute parties may not want their dispute and their solution to become 
public. On the other hand, a threat to make a dispute public can be used as a 
means to pressure an opponent into a dispute resolution process. Online 
dispute resolution applications could be designed to meet any of these 
needs, but interesting solutions in between can also be imagined. ODR users 
could, for instance, learn from the way that others have solved disputes 
similar to theirs. ODR applications could make information about earlier 
disputes available, such as the outcome that was obtained, or the time that it 
took parties to reach an outcome.  
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Online dispute resolution applications can affect the way that users per-
ceive their dispute. The medium that is used for communication can affect 
way that people communicate; the way in which they encode, interpret, and 
use messages. Marshall McLuhan famously states this idea in his 1967 book 
as: “The medium is the message.” 

McLuhan argues that a medium is not simply a vessel for a message, but 
that media actually shape the way people think. History illustrates the ef-
fects that new media can have, according to McLuhan. The invention of 
written text caused messages to become independent from their sender, as 
written messages can be read when they are not around. Ideas became 
available independent of the author, but also independent of time because 
they stay around longer than their author. Modern communication tech-
niques can spread messages worldwide within a second, and have reduced 
the location dependency of ideas. With the overload of information that 
arises in the multimedia age, ownership of ideas becomes less clear and may 
also be less important.  

To McLuhan, “the medium is an extension of the mind,” in the same sense 
that the wheel is an extension of the foot. Media extends the way in which 
we gather and spread ideas. There are also other analogies that could de-
scribe the relationship between media and message. McQuail (1987) argues 
that media can be seen as windows that let us see, interpreters that help us 
understand, platforms or carriers, interactive communication, signposts that 
guide us, filters that shape what we see, mirrors that reflect ourselves, and 
even as barriers. Meyrowitz (1999) adds that a medium can be regarded as a 
vessel that is neutral with respect to its content, as a language with its own 
grammar and way of creating meaning, and as an environment where mes-
sages have a certain speed, directionality, interactivity, etcetera. Laswell 
summarized the effect that media can have in his communication model 
(1948, p.216): 
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“Who  
Says What 
In which channel 
To whom 
With what effect” 

A key aspect of the above perspectives on media is the potential that me-
dia have to affect those who use it. Whether media act as filters, interpreters, 
or a way of creating meaning, it is clear that online dispute resolution appli-
cations will have an effect on the disputes, the disputants, and on the indi-
vidual messages that are sent between their users. In Laswell’s model, we 
can expect ODR applications to affect what is being said (by structuring the 
dispute resolution process), the channels that are used, and the effect that 
messages have (by helping dispute parties in determining their response to 
the opponent).  

A well-researched aspect of the effect of media is the way that media can 
frame people’s perception of a situation. These effects can be used for the 
benefit of dispute resolution. ODR applications provide a window to the 
dispute, and can be designed to frame it in a way that promotes cooperation. 
This can be done, for instance, by focusing on interests rather than positions 
and by emphasizing mutual interests of the dispute parties (both key aspects 
of integrative negotiation). Media and specifically mass media have a great 
effect on the way that people see the world. They affect what people see, and 
how much they see of it. People easily conclude that a topic that is on the 
television all the time is more important than a topic that is less visible. This 
effect is commonly referred to as the agenda-setting function of the media 
(Severin & Tankard, 2001). Both field research and experimental research 
have led to results that support the idea that mass media has an effect upon 
peoples’ thinking. Ghanem (1997) describes the following four dimensions 
of framing in media. Media determines: 
• The topic of the news item (what is included in the frame) 
• Presentation (size and placement) 
• Cognitive attributes (what is included in the frame) 
• Affective attributes (tone of the picture) 

Ghanem’s model of framing has led some researchers to the conclusion 
that “media affect not only the issues that people think about, but also how 
and what they think about it. Media even tell people what to do about it.” 
(McCombs & Estrada, 1997).  

Agenda setting effects appear to be larger for unobtrusive issues, issues 
that people know little about. Media effects are greater when people depend 
solely on the media for their perception of the issue, while in the case of 
obtrusive issues, they may depend on their own, direct perception (Zucker, 
1978). Agenda setting effects appear to be greater for concrete issues than for 
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more abstract issues (Yagade & Dozier, 1990). The level of agenda setting 
also depends on people’s perception of the media. Agenda setting is more 
likely to occur when people think that the forms of media are credible (Wan-
ta & Miller, 1995).  

Several other media effects have been observed. As issues gain importance 
in the public domain, they start to affect related topics. This effect was 
named the priming effect. If an environmental issue has been dominating 
the news, for example, it will become more likely that politicians will be 
asked about it and judged on related topics (Iyengar, Peter & Kinder, 1982). 
An effect with opposite results is the “spiral of silence” (Noelle-Neumann, 
1984). According to this model, people have an excellent sense of what opin-
ions are popular within a certain group and what opinions are unpopular. 
People can make educated guesses about popularity of opinions, and they 
will express their opinion when they feel that it is popular. People who think 
that their opinion is not popular remain silent, probably out of a fear to be-
come isolated. This process is self-reinforcing, causing the dominance in 
public discourse of certain ideas over others. These effects are also rein-
forced when media attention amplifies certain opinions. Some groups and 
individuals, however, will express their opinions, even when they know that 
these are not popular. In dispute resolution, there may often be an imbal-
ance between parties. This can result in parties having reservations about 
expressing certain interests. Alternatively, disputants may feel that their 
interests are not important enough to discuss. ODR applications can help to 
prevent dominance of a certain group and the promotion of interests of vul-
nerable individuals by addressing these interests and putting them on the 
agenda.  

Finally, media, and more specifically, television offer people a common 
way of seeing the world, according to cultivation theory (Gerbner, 1986). 
Media can become a common point of reference for a population. This is 
demonstrated by television, which has become the primary source of social-
ization for many. Media can also act as a reference point for dispute resolu-
tion.  

All of the effects described thus far demonstrate that the manner in which 
people respond to matters is affected by the way that they perceive them. 
Because media function as the window through which events are perceived, 
they can color people’s experience of the events to a great extent and deter-
mine which topics are and are not addressed. We can expect the effects that 
were mentioned above to not only occur in mass media, but also play a role 
in person-to-person interaction. And this points us in the direction of the 
effects that an online dispute resolution tool may have on those who use it. 
As any communication medium, it can set the agenda of a dialogue. It can 
frame the dispute resolution process and have an effect on the issues that 
parties address, the issues that they do not address, and on the order in 
which they address them.  
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Online communication is different from face-to-face communication. Most 
importantly, online communication lacks nonverbal communication. This is 
most obvious for text-based communication, but holds for other forms as 
well. Video chat, for instance, still does not allow for the same level of non-
verbal signals as does face-to-face communication. 

This section explores the role of nonverbal signals in communication. It 
will first look at a general model of communication (section 3.2.1). Next, the 
role of human error in this process is highlighted (section 3.2.2). Finally the 
role of nonverbal communication is discussed (section 3.2.3). 

4"!"# B<%0.16.&*::+,1&%01*,C.

A good way to look at the role of different elements in the communication 
process is offered by Shannon's (1948) general model of communication 
(Figure 16). In Shannon’s model, communication equals the reduction of 
uncertainty by transferring a message. The model defines a number of ele-
ments is this process. These are described at an abstract level and can be 
applied to processes as diverse as face-to-face communication between two 
people, communication between two computers, or mass communication 
through television. 

 

Figure 16: Schematic diagram of a general communication system (Shan-
non, 1948). 

 
The model identifies the following components of a communication pro-

cess. The information source is the person (or system, or organization) that 
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wants to convey a certain understanding. The understanding is encoded into 
a message. This is sent via a transmitter, which could be a computer, as is the 
case in online dispute resolution, but it could also be sent by mail or verbal-
ly. Ideally, the encoded message would fit the transmitter: all meaning that 
is to be conveyed is actually encoded into a message that can be sent using 
the chosen device. If a mismatch occurs, a message may fail to convey the 
intended meaning, or it may even convey some meaning that was not sup-
posed to be in there.  

In an ODR example, the message sender might be a customer who is un-
happy about a product. In order to send this message via the Internet to the 
supplier, it needs to be typed out. The customer usually cannot visually 
demonstrate the shortcomings of the product when communicating in a 
written message, and needs to adapt the message to convince the opponent 
of the defect in a different way.  

Next, the transmitter transforms the message into a signal, which is trans-
ferred to the receiver. During the transfer, the signal may be affected by 
noise: factors that reduce the quality of the signal. Some media may be more 
prone to noise than others, and the effects of noise may range from a slight 
loss of information to a total loss of the signal. The signal, possibly affected 
by noise, is decoded by the receiver, and then the destination decides what to 
make of the message: what is its meaning, and what are the implications, 
and what are the consequences of the message. 

In the ODR example, the message might be sent via email. Malfunctioning 
computers may affect it along the way. The receiver may be using an out-
dated email program, for example, that does not display the message as the 
user intended (I admit that this particular kind of noise may not occur often, 
but please bear with me). If the message is displayed (erroneously) in capital 
letters only, for example, the customer service agent reading the message 
might infer that the sender was very angry when sending the message, and 
may conclude that the sender is unreasonable.  

In the case of face-to-face communication, it is easier to prevent such mis-
conceptions. The customer at the service desk encodes a message into a se-
ries of words, but needs to speak up a bit as there is a lot of noise in the 
store. The customer service agent looks up from her keyboard expecting to 
see an angry customer, but notices a friendly face and decides that anger is 
not the reason that the customer is speaking up.  
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As the model in the previous section shows, interpretation is an important 
part of transferring meaning from one person to another. In the earlier ex-
ample the receiver decides which meaning she ascribes to the message that 
she receives. The message in the example is incomplete, and so the receiver 
starts to guess (that the customer is talking loudly because she is angry) in 
order to derive meaning. This section explores errors that are commonly 
made in interpreting messages. Two factors are important in shaping inter-
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pretation and may lead to misinterpretation:  expectations and assumptions 
(Lewicki, Saunders & Barry, 2006; Hargie, 2003). 

The interpretation of stimuli is for a part determined by our expectations. 
As messages are more ambiguous, the role of these expectations gets bigger 
(Epley & Kruger, 2005). The influence of preconceptions increases with the 
number of guesses that have to be made to attribute meaning to a message. 
We interpret messages from someone else in a way such that the message is 
consistent with our view of the person (Hargie, 2003; Lewicki, Saunders & 
Barry, 2006). We take the message to mean something that we would expect 
the other to say. The customer representative, who is accustomed to and 
expects angry customers, is quick to see the loud customer as being angry as 
well.  

There are several facets that make up the expectations and preconceptions 
that we have of others. Preconceptions can stem from an understanding of 
the other's values. Such an understanding can grow from a prior relation-
ship between people: people who know each other well know how the other 
can be expected to act and think. This information can be used to fill in any 
gaps in the actual message, and this is why people who know each other 
well need little words to communicate (Paulson & Naquin, 2004). People 
who share a common cultural background are aware of a shared set of 
norms and expected behaviors (and a shared language), which makes it 
easier for them to understand one another (Goffman, 1959). People from 
different cultures, who do not have shared cultural norms, may experience 
problems as a result of disparate norms and expectations.  

The goals and intentions that we attribute to others determine for a large 
part whether we trust them or not; for instance, to tell the truth or to take 
actions that benefit us as well as them. We cannot know people's intentions 
directly, but we can deduce them from their actions. Therefore, we need to 
decide if their positive and negative actions occurred intentionally, or be-
cause of the circumstances. According to Hargie, there are three variables 
involved in attributing causes to actions: “Is the behavior in accordance with the 
way that the person usually behaves in similar situations?”; “Does the person dis-
play this behavior in similar situations?”; and, “Do other people display this behav-
ior in other similar situations?” (Hargie, 2003, p.48). We are not inclined to 
grant others the benefit of the doubt. Adding to this, the fundamental attrib-
ution error makes us tend to attribute the actions of others mostly to their 
disposition (Hargie, 2003). We are more forgiving when considering our 
own actions: the self-serving bias (Miller & Ross, 1975) means that we tend 
to blame our failures on the situation while successes are the result of our 
conscious actions. 

Where information about others is lacking, we use assumptions and com-
parison (Goffman, 1959) to decide what to make of them. We apply labels to 
people that we interact with in order to categorize them quickly (Hargie, 
2003). We generalize and deduce a large number of properties from only a 
small number of observations (Lewicki, Saunders & Barry, 2006). A well-
known result of these effects is stereotyping (Lewicki, Saunders & Barry, 
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2006; Hargie, 2003); people assign all kinds of properties to others on the 
basis of their membership of a certain social or demographic group. Certain 
kinds of conflict (e.g., competing for resources among groups, conflicts over 
values and ideologies) cause increased stereotyping (Lewicki, Saunders & 
Barry, 2006). Halo effects (Lewicki, Saunders & Barry, 2006) occur when 
people assign a whole range of properties to a person on the basis of a small 
number of perceived properties (e.g., smiling people are honest). All of this is 
further influenced by the mood of the interpreter. The mood can affect the 
tendency to interpret a message in a positive or negative way, and it may 
also affect the tendency to scrutinize or simply accept things that the other 
party says (Carnevale & Isen, 1986; Kumar, 1997; Lewicki, Saunders & Barry, 
2006). People who are in a good mood are usually more trusting, and are 
less likely to scrutinize things that the other says.  

The effects mentioned above tend to be self-reinforcing. People tend to 
form an impression of someone early on in interaction, and they then inter-
pret further stimuli in a way that confirms this impression. This effect is 
called the confirmation bias (Hargie, 2003), or selective perception (Lewicki, 
Saunders & Barry, 2006). A last effect worth mentioning is that of projection; 
people tend to assume that the other is experiencing the same emotions as 
they do themselves (Lewicki, Saunders & Barry, 2006). As we see, many 
aspects of the interaction can affect the way that the customer representative 
responds to the customer and understands the situation. She does not know 
the customer, but notices that she is sharply dressed. From this she infers (by 
stereotyping) that the customer may be a lawyer, and cannot be disposed of 
easily. When the customer smiles, the representative decides that she is will-
ing to solve the issues in a nice way (halo effects), but she gets nervous when 
the customer starts to take notes (how odd). Since she is in a good mood she 
decides not to make too much of it and to carefully investigate the claim. 
The behavior of the customer is carefully observed before it is decided what 
meaning is given to the messages.  
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In what ways does online communication differ from face-to-face commu-
nication? The previous section illustrated how the transfer of meaning from 
one person to another can be affected in various stages of the communica-
tion process, and how the way that a receiver interprets a message is crucial 
in this respect. To add to this, face-to-face communication has an important 
feature that is not easily replicated in other media; and that is nonverbal 
communication. 

A large part of the face-to-face communication process takes place without 
the use of any words (Littlejohn & Foss, 2008). People may display certain 
behavior in order to convey a message. These nonverbal codes can be trans-
mitted through various types of activity, and include many factors (Bur-
goon, 1994): 

• Kinesics - body language 
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• Vocalics - the use of the voice in other ways than talking 
• Physical appearance  
• Haptics - sense of touch 
• Proxemics - the use of space  
• Chronemics - the use of time 
• Artifacts  
Some codes may have an intrinsic meaning attached to them, while others 

may only have a certain meaning in some social group (Ekman & Friesen, 
1969). Angry faces have a fixed meaning, for example, while hand signs can 
have different meanings in different countries or even for different groups. 
Some codes have a universal meaning, and others may only be understood 
by a small group of people. Nonverbal codes are often transmitted (and 
responded to) spontaneously, and several messages can be sent at the same 
time. An example of nonverbal codes could be when happiness is expressed 
from one person seeing another. Often times you could tell that by the send-
er’s happy facial expression, moving closer to the receiver, and spreading 
his arms open to give a hug. 

An important feature of nonverbal codes is that they are analog rather 
than digital (Burgoon, 1994). Nonverbal codes do not simply encode the 
presence or absence, or the relevance or irrelevance of some meaning. Ra-
ther, nonverbal codes are delicate. People are able to represent a gradation 
of meaning and emotion using, for instance, facial expressions. The expres-
sions that people use do not simply represent that they are mad, joking, or 
other such digital (on/off) statements, but rather they display gradations 
and variations of being mad and joking, possibly in combination with other 
expressions at the same time. This point is relevant in the context of online 
communication and especially in online dispute resolution. It is often ar-
gued that the lack of nonverbal communication in such situations should be 
compensated for using some technological equivalent. However, the above 
finding suggests that nonverbal communication could not simply be re-
placed by a set of symbols or words since the number of messages that may 
be represented using nonverbal communication is significant, and the exact 
meaning that can be conveyed in these messages is delicate. 
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Communicating via the computer is different from talking to someone 
face-to-face. It is hard to imagine today that communication via the comput-
er was once considered remarkable. It was clear that the computer had 
many uses, especially in computation and bookkeeping, but could it also be 
of use in something as human as communication? Considering this perspec-
tive, it is not surprising that researchers studying computer-mediated com-
munication in the early days of computer communication took a skeptic 
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stance. They compared computer-mediated communication to face-to-face 
communication and observed what the computer was missing. A research 
effort could then be made to compensate for this deficit in some way. Over 
the last twenty years, the skeptic approach has been overtaken by the enor-
mous success of online communication on the World Wide Web. However, 
some of the arguments put forward in this earlier research still resonate in 
the discussion of online communication and online dispute resolution, and 
are worth mentioning here.  

Below, I will first discuss the arguments that are most often referred to in 
overviews of computer-mediated communication research (Thurlow, Lengel 
& Tomic, 2004; Min 2007, Lea & Spears, 1991). It can thus be taken to give a 
reasonable summary of the (possible) shortcomings of online communica-
tion. Section 3.3.1 discusses the negative aspects of online communication: 
online communication may not be rich enough for some tasks and it lacks 
important social information. Section 3.3.2 discusses positive aspects. Online 
communication increases control over presentation, it levels the playing 
field, it creates a freedom to express personal information, and it introduces 
new ways to express oneself.  
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Online communication is different from other forms of communication. In 
some ways, online communication is easier. Some people might prefer the 
lack of visual contact and communicate more freely in this condition of rela-
tive anonymity. However, compared to other communication media, online 
communication also lacks features that can be considered essential for inter-
personal communication. Online communication is often said to be less rich 
than other media. 

The concept of information richness stems from the 1986 article by Daft 
and Lengel. In this paper, the authors describe how communication is used 
to reduce uncertainty and equivocality. Uncertainty refers to the “absence of 
information.” It exists when there is a well-defined question to which the 
answer is unknown. Uncertainty can be reduced by gathering data. When 
we want to know if a product is under warranty, for example, we only need 
to ask the buyer for the date of purchase. A simple answer will take away 
any uncertainty. Equivocality exists in a situation where data or events 
could be interpreted in different ways. In such a situation, simply gathering 
data will not help to reduce ambiguity, because it is not certain what data 
should be gathered. High equivocality exists in confusing situations in 
which parties do not know how to act. In a dialogue between partners dis-
cussing a divorce, uncertainty will not be reduced by something as simple as 
mentioning a date or an amount; partners need to work out what they wish 
to accomplish, how they will go about doing this, and how they will deal 
with difficulties on the way.  
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Uncertainty can be reduced by transferring data. What data should be 
communicated is well known by all parties involved, and little additional 
coordination is required. Equivocality, however, cannot be reduced that 
easily, because it is not clear what kind of data is required. To reduce equiv-
ocality on a subject, the parties involved have to decide on the way to look at 
the subject and what the important issues and questions are. This requires a 
mode of communication that is more elaborate than simply transferring 
data. The information that is to be transferred is richer. 

Daft and Lengel define information richness as, “The ability of information 
to change understanding within a time interval.” Information that can re-
solve equivocality is considered to be rich. According to Daft and Lengel, 
“Communication media vary in the capacity to process rich information.” 
This depends on the capacity for immediate feedback, the number of cues 
and channels utilized, personalization, and language use. This makes that 
certain media are more suitable for dealing with equivocality, while others 
are better suited for dealing with uncertainty. These ideas are commonly 
taken to imply that online media are far less suitable for complex tasks (like 
dispute resolution) than other media, such as face-to-face communication. 
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Apart from the general worry that online communication is not rich 
enough for certain tasks, several theories have addressed more specific 
communication features that are missing. I will focus here on three aspects 
of online communication that have gained substantial attention.  

First, Kiesler and Sproull (Kiesler & Sproull, 1992; Sproull & Kiesler, 1986) 
focus on the social context of communication. Goffman (1959) also high-
lights this aspect. According to the Kiesler and Sproull, people use social 
context cues to adapt to a communication situation. Artifacts, such as per-
sonal appearance or a seating arrangement, provide static cues. Behavior 
gives dynamic cues: nodding, signaling, and timing. When social context 
clues are strong, behavior is focused on the people and the situation. People 
need social cues to adapt to the hierarchical and other social needs of the 
situation, and a lack of such cues leaves them self-centered, unregulated, 
and unable to adapt to the roles and norms of the situation. Social context 
cues are thought to be absent in computer-mediated communication, in fact, 
“all communication technologies attenuate to at least some degree the social 
context cues available in face-to-face communication” (Kiesler & Sproull, 
1992, p.103). In the case of written messages, the kind of paper used, the 
handwriting, and the letterhead could still signal some cues. In computer-
mediated communication, such indicators are lacking almost completely, 
according to the authors. Because of absent social context cues, social inhibi-
tions are reduced. Behavior becomes more uninhibited, and people display 
less sociably desirable behavior. It appears that the lack of cues causes peo-
ple to become less concerned with others, and reduces the need to be liked 
by them. 
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Second, several authors focus on the level of interpersonal contact and in-
timacy in communication. The social presence (or immediacy) (see Rice 
1987; Short, William & Christie, 1976; Min 2007) that people experience is 
different for different kinds of communication (Short, William & Christie, 
1976). Modes of communication can be ranked on the dimensions of sociable 
or unsociable, sensitive or insensitive, cold or warm, and impersonal or per-
sonal. According to the social presence model, social presence is less in 
communication media that lack visual cues. Because of this, communication 
through such media will be more task-focused and less relationship-focused.  

Third and finally, the sense of anonymity is important. Deindividuation 
occurs when people experience a reduced awareness of their personal iden-
tity because of relative anonymity within a crowd (Postmes, Spears & Lea, 
1998). It was proposed that deindividuation effects reduce people’s need to 
adhere to social norms. Self-evaluation is reduced, and people care less 
about the consequences of their actions. Norms and values lose their impact 
when people feel anonymous within a crowd. Deindividuation effects can 
be expected to occur in computer- mediated communication, where people 
communicate in relatively anonymous conditions. Flaming (verbally aggres-
sive behavior) and other anti-normative behavior that occurs in online 
communication have often been attributed to deindividuation. 

All of these effects have at some time or another been a serious reason for 
some to doubt the feasibility of online communication, especially for com-
plex and demanding communication tasks. I have mentioned these perspec-
tives here because they have made their mark on communication research 
and on research on online dispute resolution in specific. But, as we will see 
in the next section, both developments in the research field as the success of 
online communication over the last decades have given us reason not to 
share the negative conclusions entirely.  
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So, online communication may lack certain features when compared to 
face-to-face communication. But it must have its own virtues as well. The 
earlier models of online communication all describe shortcomings of the 
medium. Thurlow, Lengel and Tomic (2004, p.49) even refer to these models 
as being “deficit approaches,” and argue that this in itself constitutes an objec-
tion to these approaches. All of the models idealize face-to-face communica-
tion. It seems as if all forms of communication that are mediated by technol-
ogy are by definition worse than face-to-face communication, but this tech-
nological determinism overlooks the fact that there are many kinds of com-
puter-mediated communication, which cannot easily be generalized. Appli-
cations differ widely not only in the means that are used to communicate, 
but also in the goal to which they are used and the people that use them. 
Some applications are targeted toward one-time, inexperienced users. Other 
applications are used often and only by experienced professionals. The theo-
ries also overlook the fact that, in practice, people do not seem to find it dif-
ficult to communicate about emotions in online communication. Many dis-
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cussion forums exist where people discuss highly personal and emotional 
issues such as eating disorders or suicide, and nowadays it is not uncom-
mon that people meet the love of their life via the Internet.  

Moreover, according to some, the theories discussed in the previous sec-
tion are inconsistent, and there is little direct or indirect support for them 
(Lea & Spears, 1991). Add this to the finding that, in practice, computer me-
diation does not seem to be a great barrier to successful communication, and 
we can understand the author who argues that these deficit approaches are 
no longer relevant (Walther, 1996). Over the last couple of years, researchers 
have focused more on explaining the positive effects of online communica-
tion. In the following sections, I will explore what the positive aspects of 
online communication are and how we can benefit from them in online dis-
pute resolutions.  
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People are better at controlling verbal communication than they are at con-
trolling nonverbal communication. Online communication features less 
nonverbal cues than face-to-face communication, and should make it easier 
for people to keep control over the messages that they are sending (Walther, 
1996). Online communication allows people more control over their self-
presentation16 than face-to-face communication. People invest much effort in 
presenting themselves in a positive, socially acceptable way with the goal of 
being liked and accepted by others (Walther, 1996). Online, people can 
choose what they wish to reveal about themselves, and no clues about their 
identity are being given away by other factors such as their dress or appear-
ance. People also have more time to think about their presentation, in par-
ticular in asynchronous communication. This allows for more time for self-
reflection and for the selection and presentation of the cues that are trans-
mitted. Finally, in online communication (at least in text-based situations) no 
effort has to be made to control nonverbal communication. Because people 
do not have to look interested or hold in their waist, they can pay more at-
tention to the construction of the actual message that they wish to convey. 
People do not have to think about the way that they look and behave, and as 
a result, they may have more cognitive resources available for message con-
struction (Walther, 1996). 
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Although the theory of deindividuation (mentioned earlier as a deficit of 
online communication) was well supported, later research failed to find 
distinctive effects (Postmes, Spears & Lea, 1998). In fact, it was found that 
subjects who were deindividuated showed more compliant behavior when 
there was a clear norm for the situation. Deindividuation seems to heighten 

                                                             
16 In the sense of Goffman (1959) 
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the sensitivity to group norms. It was argued that people who are anony-
mous within a crowd do not simply lose their personal identity, but rather 
shift their focus to their group identity.  

The SIDE model (Social Identity model of Deindividuation Effects) 
(Postmes, Spears & Lea, 1998; Lea & Spears, 1991) explains that the factors 
that are often seen as the source of deindividuation can actually cause an 
improved level of conformity to group norms. Within the SIDE model, de-
individuation refers to “the tendency to perceive the self and others not as 
individuals with a range of idiosyncratic characteristics and ways of behav-
ing, but as representatives of social groups or wider social categories that are 
made salient during interaction” (Postmes, Spears & Lea, 1998, p. 698). In 
anonymous conditions such as online communication, individual differ-
ences are less readily visible, and become less important. People are catego-
rized as being members of the group or not, instead of being similar or dif-
ferent to the self. This focus on similarities can actually result in highly per-
sonal and socially rich communication, and may help to level the playing 
field for dispute resolution.  
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As the SIDE model suggests, the deindividuation that results from online 
communication may reduce the effect of traditional social cues. People are 
less affected by appearance and signals of social status, but instead are more 
focused on membership of ad-hoc online groups. Together with the in-
creased level of control over self-presentation (discussed above), this results 
in what Walther (1992, 1996) calls hyperpersonal communication: “Forms of 
interaction that exceed what we may accomplish FtF, in terms of our im-
pression-generation and relational goals.” (Walther 1996, p.28) 

Computer-mediated communication allows people to present themselves 
and express their personality in ways that were not possible before. People 
now look for and find like-minded people via the Internet since it is free of 
traditional social boundaries. They shape their own social groups according 
to their own interests, and feel free to express themselves within those 
groups. On the Internet, there is a forum for every need and question.  
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Finally, several authors have noted that people do not let themselves be 
limited by a communication medium. Walther (1992) proposed the social 
information processing model (SIP), which should account for the fact that, 
in practice, people did not seem to be as limited by technology as the deficit 
models predicted. Walther argues that people get used to a medium and 
learn to use it and that, after some time, people develop ways of fulfilling 
their communication needs that bypass the limitations of the medium. Thur-
low, Lengel and Tomic (2004, p.51) have formulated this idea as the com-
munication imperative: 
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As human beings, we’re born to communicate and are driven to 
maximize our communication satisfaction and interaction. This 
means that we invariably circumvent any practical or technological 
obstacles which might otherwise prevent us from having the kind of 
relational fulfillment we desire. So it’s not just a matter of what tech-
nology affords or permits us to do, but of how we appropriate the 
technology and make it do what we want it to do. 

There is evidence that this is exactly what happens in computer-mediated 
communication. Spears, Lea and Postmes (2001) argue that early CMC re-
search mistakenly equated socio-emotional bandwidth with technical 
bandwidth. Practice has demonstrated that technological efficiency and so-
cial efficiency are two different matters. Where some cues are filtered out by 
the medium, other cues are filtered in (Walther & Parks, 2002); the available 
information is used as a new kind of cue. Language rules are bent. People 
learn more from language that is used, and dare to ask more, for instance 
what is your age, sex, and location – a question that is commonly abbreviat-
ed as A/S/L? Identity is determined from new markers. People learn about 
each other from the scarcely available cues. Email addresses can give away 
something about someone’s job, and a nickname may tell things about their 
interests. Finally, new expressions are developed to represent cues, for ex-
ample phrases like ROFL, which means role on floor laughing and LOL, which 
means laugh out loud, have become common in online communication. Emot-
icons (mentioned earlier) are an example of this. 

Emoticons can be used to compose complex messages where there is a gap 
between the actual meaning and the text. Some (Lo, 2008) argue that emoti-
cons perform nonverbal communication functions. However, emoticons 
may be effective only in certain contexts. Derks, Bos and Grumbkow (2008) 
found, for instance, that emoticons are used more in communication with 
friends than with strangers, and more in a positive context than in a nega-
tive context. They also found that emoticons are mainly used to express 
emotion, to strengthen a message, and to express humor. Emoticons seem to 
be a tool that has evolved to perform a function in a certain context, but may 
not be useful in all online communication situations. This, together with the 
idea that nonverbal communication is analog (with many different grada-
tions of expression) rather than digital (see above), might suggest that emot-
icons may not be effective in complex communication between people who 
hardly know each other. However, as the communication imperative sug-
gests, other means may be used there to express nonverbal messages. 
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We have seen that online communication may miss features that are avail-
able in face-to-face communication, but at the same time gains others. For an 
online dispute resolution system to be effective, it should not just copy an 
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existing offline procedure. The missing features will make it difficult to ob-
tain good results, and opportunities provided by the unique features of 
online communication are missed. Rather, specific dispute resolution pro-
cesses should be designed for online dispute resolution.  

This section presents five recommendations for the role that online com-
munication tools may take in dispute resolution processes. The recommen-
dations are based on the preceding sections. The recommendations are: 1) 
structure the dispute resolution process; 2) support a cooperative dialogue; 
3) provide a safe environment; 4) act as a neutral information provides; and 
5) develop for niche groups while learning from the masses.  
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One of the main worries concerning online communication that we saw 
earlier was that the medium might not be rich enough to deal with complex 
communication issues. In particular, it was argued that richer media are 
needed in situations where parties need to coordinate their approach to-
wards a certain issue.  

I believe that this should not have to be a problem for ODR since ODR ap-
plications can coordinate dispute resolution processes, and so reduce equiv-
ocality. We may adapt the message to the medium, rather than adapt the 
medium to the message. If the complexity of a message can somehow be 
reduced, then it will be better suited for transfer over a medium that allows 
little richness. If we could, using terms from Daft and Lengel, reduce a prob-
lem of equivocality to a problem of uncertainty, communication about the 
problem could become much easier and the demands made for the media 
used much lower.  

Figure 17 illustrates this idea. When a message is too big or too complex 
for a certain medium (top situation), we can deal with this by trying to 
increase the capacity of the medium (middle situation). Alternatively, we 
could also try to reduce message complexity so that the message will fit the 
available medium (bottom situation). 
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Figure 17: Adapting the message to the medium.  
I propose that such a reduction can be made especially well in online dis-

pute resolution. The reason for this is that questions concerning equivocality 
(how are we going to approach these issues?) are similar for most conflicts 
and can be incorporated into the design of the system. In fact, an organized 
approach to dispute resolution is what human mediators offer. An ODR 
system can coordinate the dispute resolution process. If coordination of the 
process is no longer the responsibility of the disputants, their task becomes 
easier. As we saw earlier (Section 3.1.4), media can frame a discussion. 
Online Dispute Resolution systems have the potential to define a dispute 
resolution process. They can help their users to address all the relevant is-
sues, and to do so in the most effective order. They can also support them by 
offering advice and relevant information where needed. Finally, they can 
help parties use dispute resolution techniques that have proven to be effec-
tive, like integrative negotiation.  
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The divorce plan demonstrates how an ODR system can coordinate a dis-
pute resolution process. Figure 18 below shows a screenshot of the applica-
tion.  

message medium 
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Figure 18:Framing the parenting plan along key themes. 
 
The divorce plan structures the dispute resolution process on several lev-

els. First, the plan addresses all the topics that spouses need to address when 
arranging a divorce. The application starts by checking if the partners have 
discussed their wish to get divorced and are emotionally ready to start deal-
ing with the business aspects of the divorce. Later, parties work on ar-
rangements regarding the children, the house, and their other properties. 
For each topic, the key issues are listed. Second, the application also struc-
tures the dialogue between parties (similar to the process discussed in the 
next section). Third, the application helps the parties to make decisions by 
showing them how these issues are commonly resolved. Examples are given 
for a number of common arrangements that are often used or that judges 
commonly prescribe. These objective criteria can serve as a starting point for 
an arrangement that suits the users, but they can also be used to evaluate 
options that are already on the table.  
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Media have an effect on the issues that people think about, what they 
think about them, and what to do about it, according to media framing theo-
ry (section 3.1.4). These effects are greatest for concrete topics that people 
know little about (unobtrusive), and so we could expect them to be substan-
tial in dispute situations involving laymen. Developers of an ODR applica-
tion can take these effects into account. An ODR application can show peo-
ple (especially those with little conflict experience) how they should view 
their dispute and the resolution process, and becomes the primary source for 
cultivation in dispute resolution. An ODR application, in a way, teaches us-
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ers how to resolve their conflict. If users are presented with a positive ap-
proach based on integrative negotiation, they are likely to think about their 
conflict in an integrative way. People who are asked about their interests 
and about creative solutions may be expected to be more likely to reach an 
agreement then are people who are asked about their position. ODR systems 
can support integrative dispute resolution by letting the users think about 
the process in an integrative way.  

2)/*-0&#34,+I#<*0%'#*+#0**3&-,()*+#

The divorce plan was designed as a best practice for dealing with a di-
vorce. The application represents what experts consider to be a good an 
effective method. Cooperation and a focus on interests are central to this 
approach. The application can affect the behavior of people in a dispute in 
several ways. First, there is a focus on getting both parties involved as soon 
as possible. Users are urged to get the other party online as soon as possible, 
and to discuss the issues together. Second, there is a focus on needs and 
interests. These are identified first, before parties start to think about out-
comes. Third, users can work and decide on individual issues. They may 
find it easy to agree on certain topics, while others remain difficult. They 
may agree to disagree on any number of items, and leave a decision up to an 
independent third party. However, it will also be clear that a failure to re-
solve issues takes matters out of their hands, and will result in a great loss of 
control over the outcome. The Divorce Guide demonstrates to its users the 
need for cooperation and the risks of failing to agree.  
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The limited number of channels in online communication can result in de-
individuation and anonymity (section 3.3.1). This can have positive effects 
for a communication process because social norms have more impact since 
group membership becomes more important (3.3.2 B), and anonymity offers 
people the safety to engage in hyperpersonal communication (3.3.2 C). Peo-
ple also have more control over their presentation, as this is not affected by 
nonverbal communication (3.3.2 A).  

The increased level of control over presentation in online communication 
can be a great advantage in online dispute resolution. Adversaries who do 
not have to worry about their appearance and presentation can focus on the 
issues that really matter. We can further expect that the lack of information 
about social standing and background in online communication can level 
the playing field for dispute resolution. Imagine, for example, having to 
resolve an eBay dispute. Most people would respond differently if they 
knew their opponent was a 15-year-old kid with acne or a sharply dressed 
older man. In text-based communication, many of these differences disap-
pear, leaving the parties to focus on the contents of the messages and the 
issue at hand. It can therefore be argued that online dispute resolution is 
best served by keeping the communication medium lean. Rather than add-
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ing pictures of the parties, voice messaging or video-conferencing tools, the 
online dispute resolution can focus on the dialogue process and on the mes-
sages that the parties are sending.  

One of the questions that appear often in ODR literature is whether an 
ODR system should use synchronous or asynchronous forms of communica-
tion (Thiessen, 2004; Summer Raines, 2007). The research results mentioned 
above offer compelling reasons to use asynchronous communication. When 
using asynchronous communication, people have the time to carefully in-
terpret messages from the other party, and this reduces the likelihood of 
misunderstanding. People also have to take their time to think about a re-
sponse. On the one hand, this delay in response allows people to cool down 
in case of strong emotions, and so reduces the likelihood of emotionally 
heated responses and the risk of escalation. On the other hand, it also allows 
people the time to think about what they are going to say.  

Finally, we saw that people learn to use a communication medium, and 
that they will find ways to use it for their needs. Over time, people learn to 
use a specific medium to send the exact message that they want to convey. 
People may have difficulties communicating with tools that they have little 
experience with. ODR applications that use familiar communication pro-
cesses will better allow the user to express him- or herself, and to under-
stand what someone else is trying to say. This is of special importance in a 
situation where there is little room for mistakes, such as dispute resolution.  
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The personal injury claims express was developed as a part of a process 
aimed to increase the quality of personal injury claims procedures. An im-
portant outcome of this process was a Code of Conduct that described best 
practices for the procedure (van Zeeland, Kamminga & Barendrecht, 2007). 
One of the key aspects of this code was the position of the victim in the pro-
cess. In many real cases, victims turned out to feel left out in the claim pro-
cedure, and that things were happening beyond their view and beyond their 
control. The code of conduct argued that the victim should be central to the 
entire dispute resolution procedure.  

With the personal injury claims express, victims can now monitor all 
communication between their representative and the insurance company 
(the professionals). They can do this from their own home, at a time that 
suits them best. Victims can access the information without having to ask for 
it, and without having to confront the professionals. There is time to digest 
new information, and to consider the consequences of new information and 
new proposals carefully. The victim can offer feedback on the process 
through the application, which allows her to make sure that both profes-
sional parties hear her worries and needs. The personal injury claims ex-
press lowers the boundaries for a victim to be involved in her own claim 
handling procedure.  
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The personal injury claims express further uses asynchronous communica-
tion to allow users to work on the plan of action in their own time and to 
prepare their communication carefully. Asynchronous communication fur-
ther fits the nature of the claim handling procedure; the claim handling pro-
cess can take several years, during which users gather information and 
await the final medical situation of the victim. With asynchronous commu-
nication, users can prepare messages as soon as new information becomes 
available, and still have a good overview of the earlier communications. A 
potential pitfall of asynchronous communication that was perceived was the 
potentially time-consuming nature of the process. The time needed to dis-
cuss an issue rapidly increases when users have to take turns in sending 
messages and have to wait for their opponent to respond. PICE incorporates 
several functions to avoid a slow communication process. First of all, parties 
can work on several topics at one time. Parties do not have to wait for a re-
sponse from the opponent after they have sent a message, since they can 
start working on another topic in the mean time. Second, people are notified 
via email when someone has updated or augmented the plan of action. This 
way, users do not have to log in to check for changes, and they can respond 
to changes quickly. This will reduce the time between a message and a re-
sponse and cut down the total time needed for communication.  
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One important benefit of online communication has not yet been ad-
dressed in the earlier theoretical review. Online communication has a great 
potential to integrate with other computer systems. Especially, online com-
munication allows for the integration of knowledge based systems and 
communication functionality. Communication can easily be supported by 
decision support systems or information facilities. This allows users to make 
more informed decisions, right during interaction. By improving the access 
to relevant information, decisions can get better, as long as there is no in-
formation overload (Ariely, 2000).  

Information has a special role in dispute resolution. Disputants may be 
willing to agree with an outcome that is not completely in their favor, as 
long as they feel that this outcome is reasonable (Lax & Sebenius, 1986). 
However, they may not have a clear idea of what a reasonable outcome 
would be. And they will likely not be willing to take the other’s word on this 
issue. Online Dispute Resolution applications can provide such information 
from a neutral17 perspective. Objective criteria (Fisher, Ury & Patton, 1991) 
can act as a reference point or as an anchor, around which disputants devel-
op their own solutions.  

                                                             
17 Neutral here only means: not directly connected to one of the parties. The information pro-
vided by an ODR application may of course very well favor one of the parties, either by acci-
dent or by design.  
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The divorce plan helps users by providing them with objective criteria. 
The divorce plan offers criteria by describing common solutions (“common 
arrangements for the time that children spend with each parent are...”). It also of-
fers criteria in the form of calculation tools. The use of objective criteria is 
discussed in more detail in Section 6.4.1. 
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As we saw earlier, online communication can give rise to hyperpersonal 
communication. On the one hand, this is due to the increased level of ano-
nymity, but another factor is as important. Online communication has the 
ability to connect people to many others with similar issues; people who 
would likely have never met such peers in real life. And it may also connect 
disputants with a suitable third party.  

Users can also share their experiences through an ODR system. An online 
dispute resolution system that handles many cases can learn and improve 
by gathering feedback from users. What was their conflict about? How did 
they resolve it? How happy were they with their results? This information 
can be used to improve the ODR system itself, but it can also be used to ben-
efit future users. Information about common solutions, for example, can be 
used as objective criteria that make finding an outcome easier (Fisher, Ury & 
Patton, 1991). Learning can also be used to identify types of conflicts that 
occur more often. If such a conflict can be identified, special tools for dealing 
with this situation can be developed. This may include information specific 
to the situation, or references to experts in that specific domain. 
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Signpost to justice helps users to identify their niche in the legal (and legal 
aid) system. With the application they can find specialized agencies that can 
help them with their specific issues. Figure 19 shows how the application 
presents information on the interventions that are needed, and about the 
parties that may provide each service. Information can be tailored to the 
identified need from an individual user.  
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Figure 19: Advice given by signpost to justice.  
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Both the divorce plan and the personal injury claims express are plans of 
action. They offer users an overview of the issues that need to be decided, 
and support them in discussing these issues through online communication. 
Although the applications are similar in design, the content of each was 
designed specifically for the situation that they are meant to deal with. Both 
include a specific list of topics in addition to tools and information that were 
developed especially for the problem domain. This shows us that ODR ap-
plications can be fine-tuned to deal with specific conflicts.  
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This chapter has addressed the first research question:  
What are the specific strengths and weaknesses of online text-based communica-
tion that are relevant for dispute resolution? 

First (section 3.1), it was shown that online communication has four fea-
tures that can be beneficial for dispute resolution processes: 1) messages are 
easily accessible, 2) various communication forms may be used, 3) large as 
well as very specific audiences can be reached, and 4) the medium can help 
to frame messages 

Next (section 3.2), it was shown that the most important distinction be-
tween online and face-to-face communication lies in the number of available 
cues. It was further shown that this might affect communication, since mes-
sage content is not the only factor that determines how a message is under-
stood. Generally, receivers use available nonverbal signals or their own pre-
conceptions as additional sources of information about the content of a mes-
sage.  

In section 3.3, the effects of these differences on a dispute resolution dia-
logue were investigated. Prominent theories were found pointing out both 
weaknesses and strengths of online communication. Remarkably, there 
seems to be a chronological division: older theories focus on downsides of 
online communication, while newer theories point out the benefits. One 
explanation for this may be found in the great success that online communi-
cation has had since the rise of the Internet. The following weaknesses were 
identified: 1) online communication may not be rich enough for complex 
communication, and 2) online communication lacks important social infor-
mation. The following benefits of online communication were identified: 1) 
online communication allows disputants more control over their presenta-
tion, 2) online communication can provide a more level playing field, 3) 
online communication allows disputants the freedom to express personal 
information, and 4) online communication allows for new ways of self-
expression. 

Based on this knowledge, five recommendations were given on the part 
that online tools may play in a dispute resolution process (section 3.4): 1) 
structure the dispute resolution process, 2) support a cooperative dialogue, 
3) provide a safe environment, 4) act as a neutral information provider, and 
5) connect to the right people. The first two of the recommendations point at 
an interesting benefit of online communication with much potential which 
has not yet received much attention in the literature. Online communication 
tools can reduce the complexity of dispute resolution by structuring the 
process and by showing parties what they need to do. By modeling the pro-
cess after best practices online tools can facilitate a process that is aimed at 
cooperation and problem solving, rather than at fighting over positions.  
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The current research investigates the potential of supporting dispute reso-
lution through integrative negotiation by using online text-based applica-
tions. The previous chapter investigated effects that the use of text-based 
communication may have on a dispute resolution. In the following three 
chapters, I will investigate how key tasks of the integrative negotiation pro-
cess may be supported by online instruments.  

I will first identify key tasks in the integrative negotiation process. Next, I 
will identify strategies that are applied in practice for performing these tasks 
effectively. On the basis of these strategies, I will then develop instruments 
for performing the key tasks online. These instruments have not yet been 
implemented, but examples form three ODR applications demonstrate that a 
number of the strategies can be supported online.    

Following Lewicki, Saunders, and Barry (2006), both negotiation context 
and negotiation process will be considered. A free flow of information is 
essential for negotiation, according to the authors. The following chapter 
deals with positive and constructive interaction. Chapters 5 and 6 address 
the major steps in the integrative negotiation process. Chapter 5 deals with 
understanding the interests that underlie a conflict. Finally, chapter 6 ad-
dresses three more major steps in the negotiation process that are related to 
developing creative outcomes: defining the problem, generating alternative 
solutions, and evaluating the alternatives and choosing among them. 
This chapter addresses the second research question: 

What is the potential for supporting positive and constructive interaction 
through online text-based applications? 
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Achieving cooperation can be challenging in dispute resolution. Coopera-
tion, especially in a dispute situation, is brittle, because it depends on an 
understanding between parties. I will discuss three issues that are important 
for creating a free flow of information: communication, trust, and emotions 
Addressing each of these issues is essential for obtaining a good negotiation 
outcome, and can therefore be considered to be a key task of integrative 
negotiation.  

Where distributive negotiation depends on withholding information, suc-
cess is obtained in integrative negotiation through sharing information (Put-
nam, 2006). Negotiation is a form of interpersonal communication, and ne-
gotiation can be effective only when the communication is clear and accu-
rate (Lewicki, Saunders & Barry, 2006). Communication is used to define 
issues, to shape perceptions, and to take action (Putnam, 2006). Even when 
parties have compatible goals and shared interests, negotiations may fail 
when the communication process breaks down (Lewicki, Saunders & Barry, 
2006). Ensuring effective communication can be considered to be a key task 
in negotiation, and will therefore be addressed in this chapter. 

A lack of trust can be a further threat to cooperation and a free flow of in-
formation (Lewicki, Saunders & Barry, 2006). People who trust each other 
are likely create a free flow of information. They might share information 
about the facts of the situation, their wishes, and their needs. People who do 
not trust each other may act tentatively and keep important information to 
themselves. A lack of trust makes it more likely that parties resort to tough 
positional bargaining and using threats (Lewicki, Saunders & Barry, 2006). 
Moreover, mistrust is likely to be reciprocated. Since trust (and especially 
the lack thereof) can greatly affect cooperation, dealing with trust will be the 
second key task of integrative negotiation that is discussed in this section. 

Emotions may also affect perception and behavior in negotiation. Emo-
tions can have both a positive and a negative impact on negotiations.  Emo-
tions affect the perception of parties. They affect the way that parties define 
the situation and they affect negotiators individual analysis of the situation. 
Negative emotions can also cause parties to take disruptive actions that may 
cause escalation (Lewicki, Saunders & Barry, 2006). Action is needed to deal 
with emotions when parties need a psychological release, when parties feel a 
need to express the gravity of their convictions, when the expression of emo-
tions can lead to greater insight, and when the expression of emotions is 
expected by the environment (Moore, 2003). The third key task of integrative 
negotiation that is discussed in this chapter is dealing with emotions.  

In what follows, each of these three key tasks is investigated. Section 4.1 
considers the task of dealing with of misunderstanding; Section 4.2 consid-
ers trust; and Section 4.3 takes negative emotions into account. Each of the 
tasks is investigated using the last three supportive questions. First, strate-
gies for performing the tasks are identified that have proven to be useful in 
practice. Second, a way of supporting this task in ODR is identified. When 
available, relevant research and developments will be identified. When no 
such developments are found, an instrument for supporting these strategies 
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using online communication tools is developed. Third examples demon-
strate (where available) show such instruments have been implemented in 
online applications in practice. In section 4.4 the contribution of the text to 
answering the second research question is discussed. 
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The first issue that can damage cooperation in an online dispute resolution 
process is miscommunication. This section explores how an ODR system can 
facilitate users in the task of preventing and dealing with miscommunica-
tion. 

Even when parties understand each other well and are willing to cooper-
ate, problems with communication and misperceptions can keep them from 
reaching an optimal agreement (Lewicki, Saunders & Barry, 2006). Three 
“big problems in negotiation” (Fisher, Ury & Patton, 1991 p.32) are that negoti-
ators are not talking to each other, are not listening, and are misunderstand-
ing each other. According to Krauss & Morsella (2006), communication can 
be improved by paying attention to both form and substance of the messag-
es. Lewicki, Saunders & Barry (2006, p.176) suggests using questions, listen-
ing techniques, and role reversal to improve communication in negotiations. 
The following section investigates four strategies that are used in practice to 
improve communication. 

First (4.1.1), communication can be improved by assisting parties with 
composing their messages. Focusing attention to message form and content 
and to the goal and audience improves the message itself and the probabil-
ity that the opponent will understand the message correctly. Second (4.1.2), 
communication can be improved by assisting the process of interpretation of 
the message. Third (4.1.3), parties can remove uncertainties and address 
difficulties in the interaction by asking questions at the right times. Fourth 
(4.1.4), by paying attention to the framing of messages and by reframing 
messages that are unclear, ambiguous, or maybe even damaging to the dis-
pute resolution process, communication can be further improved.  
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The first strategy that is used to create effective communication is the care-
ful composition of every message that is sent to the opponent. In communi-
cation, one person tries to get an idea across to someone else. Shannon ex-
plores this process in his communication model18 (1948). The first step is to 
encode the idea into a message. The message sender thinks about what she 
wants to say, and develops an utterance that conveys this. The utterance is 
sent though a medium where it may be affected by noise before reaching the 
receiver. The receiver can then decode the idea that the sender is trying to 

                                                             
18 See Section 3.2.1 for a more detailed description. 
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convey from the utterance. To this end, the receiver has to interpret the mes-
sage. This interpretation is in part determined by expectations19, and as mes-
sages are more ambiguous, the role of these expectations becomes larger 
(Epley & Kruger, 2005). Negative expectations (which we might expect in a 
dispute situation) can increase the level of misunderstanding. Misinterpreta-
tion may reinforce misunderstanding. One way to reduce the chance of such 
a negative spiral is by reducing the number of guesses that someone has to 
make when interpreting a message. One way of achieving this is by making 
sure that the message is clear and free of ambiguities.  

The importance of carefully encoding messages is recognized in literature, 
and expressed in a number of recommendations or principles. Negotiators 
are best understood when they “speak for a purpose” (Fisher, Ury & Patton, 
1991, p.32), that is to say, when they speak with the goal of conveying a 
message to the recipient, rather than just speaking to break the silence. Fur-
thermore, the receiving party will interpret the message in her own way. 
Speakers are better understood when they consider the receiver’s perspec-
tive, and imagine how the other might interpret the message (Krauss & 
Morsella 2006, p. 148, p.151). Attention to message form is important in this 
respect; the form of a message may affect the way in which it is interpreted 
(Krauss & Morsella 2006, p. 155). It is, therefore, important to pay attention 
to the goal of the message, the form, and the content when composing a 
message. Miscommunication is reduced when all of these are designed to 
communicate a clear message that the receiving party can understand. 
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ODR applications can facilitate the composition of messages by providing 
an instrument for composition that is based on the principles introduced 
above. Rather than simply providing users with a text-input field, ODR ap-
plications can offer both information and processes that may improve mes-
sage composition. Asking users about elements of their message can in-
crease self-reflection, and it helps to ensure that each message contains all 
the necessary ingredients. The following instrument can support users of an 
ODR system in writing messages that their opponent can understand.  

 
 

                                                             
19 See section 3.2.2. 
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Instrument 1: Composing a message 

1. Establish the topic of the message. The first step is to establish the topic 
of the message. For many conflict domains, there will be a limited 
number of topics that have to be discussed. An ODR system can list 
the topics that the users will need to address, and in so doing, offer a 
starting point for most dialogues. 

2. Establish the goal of the message. Within a discussion of a certain topic, 
individual messages have their own goal: to convince an opponent, 
to ask for more information, etc. By having users think about the 
goal that they want to achieve with an individual message, they will 
be better able to write a clear and concise message. By incorporating 
the goal of the message in the message itself, it will also be easier for 
the opponent to understand.  

3. Write the message. With the topic and goal of the message in mind, 
users can write the message. 
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An example of an ODR application that supports message composition 
can be found in the personal injury claims express. This application provides 
an overview of all topics that parties need to address in the claims proce-
dure. Each topic is addressed in a separate question. This helps parties to 
focus on relevant topics, and it helps them to instantly recognize the goal 
and topic of any discussion. PICE helps its users to speak for a purpose. 
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The second strategy that negotiators use to avoid miscommunication is 
careful interpretation of all messages that are received. Communication is 
the transfer of an idea from one person to another, and, as the previous sec-
tion showed, the recipient who interprets a message plays an important role 
in this process. The receiver has to decode and interpret a message to under-
stand what the sender intends to say. This makes listening (or reading20) as 
important as speaking. It is important that the listener is aware of the fact 
that he or she is actively interpreting a message, and that the meaning of the 
message as it is being understood may be different from what the sender 
intended to say with the message. Understanding improves when a listener 
focuses on what the sender intends to say (Krauss & Morsella 2006, p. 148). 
An active role in communication is important (Lewicki, Saunders & Barry 
2006, Fisher, Ury & Patton, 1991, Krauss & Morsella 2006). A listener can 
verify her interpretation of a message by acknowledging what has been said, 

                                                             
20 Much of what is written about negotiation focuses on face-to-face communication, and con-
sequently, the words speaking and listening are often used. While, strictly speaking, they should 
be substituted with writing and reading in the context of text-based communication, I will refrain 
from doing so in order to maintain a consistency of terms with negotiation literature.  
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and by reframing the message in her own words (the next section will deal 
extensively with framing). Active listening is an effective strategy for im-
proving the interpretation of messages (Lewicki, Saunders & Barry, 2006). 
An active listener focuses on listening rather than speaking, and is not lead-
ing the conversation, but following the other party. An active listener focus-
es on the emotional content of the message and acknowledges and responds 
to this. An active listener tries to clarify what the other has said about her 
own thoughts and feelings rather than questioning them (Lewicki, Saunders 
& Barry, 2006)21. If necessary, the listener asks questions to clarify the mes-
sage22. 
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An ODR application can support the interpretation of messages with an 
instrument that mirrors the earlier instrument for composing a message. By 
thinking about the topic of the message and about the goal that the sender 
had when composing it, the receiver will be more sensitive to the content. Of 
course, in responding to messages, users will have to deal with issues such 
as strong emotions or unclear content. Instruments for dealing with these 
problems are discussed later in this chapter. Identifying such issues will be 
included here, as part of the process of interpretation.  

 
Instrument 2: Interpreting a message 

1. Establish the topic of the message. First, determine what issues the 
message addresses. The sender may have included this infor-
mation in the message. 

2. Establish the goal of the message. The message needs to include in-
formation on the goal that the opponent wants to achieve with the 
message. Do you understand what he or she wishes to achieve? 

3. Read the message. Read the message and try to understand what the 
opponent is trying to say.  

4. Identify issues. Are there any issues with the message? 
a. The message is unclear. 
b. The message is offensive to me or upsets me. 
c. The message contains strong emotions from the opponent. 

5. Deal with the issues. Instruments for dealing with these issues are 
discussed later in this chapter.  
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The personal injury claims express was designed to affect the way in 
which users interpret messages. The process ensures that users think about 

                                                             
21 Active listening will be discussed in the section on dealing with emotions later in this chapter. 
22 See next section. 
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their response to a message before they send it. In the personal injury claims 
express parties collaborate on a single text together. They share responsibil-
ity for the final text, and they will both want to make sure that it represents 
their point of view. This forces them to consider all input from their oppo-
nent carefully. Figure 20 shows the moment where a user has to consider her 
response to a message. The sender has requested that the user accept a cer-
tain text. The user can now choose to accept the text, but also to adjust it or 
respond to it. This offers her the opportunity to give feedback providing her 
understanding of the current text, to ask questions about it, or to reframe it.  

 

 
Figure 20: Consider a response to a message 
 
Users of the personal injury claims express are made to think about the 

way in which they want to respond to a message before they can actually 
write a response. Users reflect on the goal of the message that they are about 
to send in return. The application mediates the dialogue between the users, 
and this position is used to actively interfere in this dialogue. However, this 
interference is quite minimal, as the development of more sophisticated 
support would have been beyond the aims of the project. 
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A third strategy for avoiding or resolving miscommunication is to ask 
questions when a message is unclear. Proper questions can help to clarify 
the situation (Moore, 2003; Lewicki, Saunders & Barry 2006), and to identify 
the interests that underlie the conflict (Thompson, Nadler & Lount, 2006) 
Questions can be used to check for misunderstanding and misperception, 
but also for probing. By using open-ended questions, people can be stimu-
lated to talk about their view on matters at hand. Proper questions invite an 
open answer from the other party, and allow for further discussion. Nieren-
berg (1973) distinguished between manageable questions and unmanagea-
ble questions. Manageable questions are questions that cause attention, pre-
pare the other for further questions, get information, or generate thoughts. 
Unmanageable questions “cause difficulty, give information […], and bring the 
discussion to a false conclusion” (Lewicki, Saunders & Barry, 2006, p.176). Un-
manageable questions provoke defensive behavior and frustrate the discus-
sion. 

Questions can also be used in response to difficult situations such as im-
passe or pressure tactics (Lewicki, Saunders & Barry, 2006). Rather than 
telling an opponent that she is behaving uncooperatively and seems to be 
purposefully frustrating the procedures, one could ask him about his expe-
rience. For example: How do you feel that things are going? Is there anything that 
you feel frustrates the process? Are you angry about something? A number of 
questions for responding to difficult situations are provided below (Lewicki, 
Saunders & Barry 2006, p.178): 

• Deadline: 

• Can’t we discuss this deadline?  

• What can I do to remove some of the pressure of the 
deadline? 

• Impasse:  

• What else can we do to close the gap between our positions? 

• Indecision on accepting or rejecting: 

• What is your alternative? 

• Attempts to pressure, control, or manipulate: 

• Are you experiencing outside pressure?  

• Shouldn’t we both walk away feeling satisfied? 
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An ODR application can help users to ask the right questions when they 
are uncertain about something that the other has said. Whenever users indi-
cate that they are having trouble understanding a message, they can use the 
instrument below. Asking questions can follow from the interpretation of a 
message, and it involves composing a message as well. An instrument for 
asking questions will necessarily be connected to the instruments that are 
used for composing and interpreting messages.  

 
Instrument 3: Questions for clarifying uncertainties 

1. Identify the uncertainty. 
2. Form a hypothesis: What do you think that they are trying to say? (See 

also Instrument 6: Reframing and detoxification) 
3. Compose a message (see Instrument 1) 

a. Topic: the message from the opponent. 
b. Goal: to ask for clarification. 
c. Content: 

i. First part: State what message you do not understand. 
ii. Second part: State your hypothesis about the message:” 

Are you saying that ….? Do I understand this 
correctly?” 

4. Send the message. 
 

With Instrument 3, a user starts a new dialogue about an earlier message. 
When this dialogue is finished, the earlier message is clarified and the main 
dialogue can be resumed.  
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Questions can also be very useful in ODR as a way to revive communica-
tion in a situation where something is obstructing the process. An ODR ap-
plication can offer advice and support for responding to this. The instru-
ment below can be used when a user indicates that negotiations are off 
track.  
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Instrument 4: Questions for difficult situations 

1. Establish the situation. The first step is to identify the difficulty. The user 
selects the situation that most resembles her own. The instrument can be 
used to respond to a number of difficult situations such as the ones sug-
gested below.  

a. Deadline — The other party expresses the need to finish talking 
before a certain date. 

b. Impasse — Both parties have stated their positions. These are not 
reconcilable, and there does not seem to be a way to get them 
closer to each other.  

c. Indecision — There is a proposal on the table, but the other party 
will neither accept nor reject it.  

d. Pressure — The other party is trying to force you to take a cer-
tain decision.  

2. Read about dealing with this effectively. The ODR system provides infor-
mation about dealing with the selected issue.  

3. Select the appropriate question. The ODR system provides a number of 
questions that can be used in the selected situation. The user selects the 
one that best fits her individual case. Each message has a specific topic 
and goal, so that the user can write an effective message. In the case of a 
reply to indecision, for example, the topic of the message will be the op-
ponent’s indecision on a specific topic, and the goal (which the user 
mentions in the message) is to better understand why no decision can be 
made. One of the questions that can be used for this specific message is 
“What are your alternatives?” (See also the table above).  

4. Write the message. Finally, the user writes a message. 
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Signpost to justice helps the user to write a letter. This letter can help to in-
form the opponent of the issues that the user is experiencing, but it is also an 
instrument that can be used to prompt the other party into action. The ex-
ample below (Figure 21) shows how the letter can be used in a situation 
where there is a lack of cooperation from the opponent. First the user tries to 
get the opponent to suggest ways to solve the conflict. Later on in the letter, 
the user addresses the lack of cooperation from the opponent thus far.  
The letter can be sent via email or via regular mail, and can thus help to 
resolve the conflict online or offline. However, as the writing of the letter is 
facilitated in an online environment, this technique can still be considered to 
be a form of online dispute resolution.  
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Dear Sir/Madam: 
 
I feel that the situation can be resolved if we agree to split the costs of 

the repair. I hope that you agree that this is a reasonable solution. If you 
have any other suggestions for good solutions, I would appreciate hearing them. 

 
Our earlier talks have not left me confident that we will be able to 

work out a solution together. I propose that we try to talk about this one 
last time. Would you contact me by phone within one week, either to talk about 
my proposal, set up a meeting, or to explain why you do not wish to discuss the 
issue with me? 

 
Kind regards, 

 

Figure 21: Fragments from a letter that was written with the signpost to 
justice tool.  
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A fourth strategy for avoiding miscommunication is to reframe messages 
that may otherwise have a negative impact on the process. The framing 
technique is based on the observation that people’s response to a message is 
determined to a great extent by the way that the information is presented, 
rather than by the actual facts that are presented. The effect of a message is 
determined by the way it is framed. 

The concept of framing as it is used in negotiation has its basis in social 
sciences. When presented with a situation, people have to decide how to 
make sense of it. They compare it to situations in their memory, and choose 
the frame that suitably defines the actions and actors (Minsky 1980, Goffman 
1959, 1974). Tversky and Kahneman (1981) described framing effects that 
they had observed. In experimental research they found that “The frame that 
a decisionmaker adopts is controlled partly by the formulation of the problem, and 
partly by the norms, habits, and personal characteristics of the decisionmaker” 
(1981, p. 453). People base their response to a situation not on pure fact, but 
are influenced by personal characteristics, as well as the by the presentation 
of the problem. This causes them to behave in a way that is not rational in an 
economic sense, but that is affected by several biases. Kahneman and 
Tversky (1984, 1995) identified a number of specific effects that framing may 
have on message interpretation. Loss aversion refers to the effect that a loss 
seems to weigh in heavier in decisions than a gain. As a result, decision 
makers are more hesitant to make a choice when it is presented as a loss as 
opposed to when it is presented as a gain. This presentation of a decision 
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can be adjusted by varying the anchoring point to which the decision and its 
consequences are compared (the anchoring effect, see (Neale & Bazerman, 
1985, 1991)). Certainty effects occur because people have difficulties reason-
ing with probabilities. People prefer a certain win to a probabilistic win, 
while they also prefer a probabilistic loss to a certain loss. Optimistic overcon-
fidence occurs because people weigh the factors that they know as more rele-
vant and important than those that they do not know. Neale and Bazerman 
(1985) investigated such effects in bargaining situations. They found that 
people commonly overvalue the probability that an arbitrator will decide in 
their favor. They are likely to underestimate the value of the opponent’s 
position, and will not be willing to make concessions as a result. 

Negotiators and mediators use explicit framing of messages and problems 
as a strategy for improving communication. A mediator, for instance, helps 
parties to state their message in a specific way to “facilitate accurate communi-
cation and positive reception” (Moore, 2003, p.185). A mediator can act as a 
communication director. A mediator may also reframe a message that was 
originally composed by one of the parties in order to reach this goal. Various 
levels of framing can be defined: detoxification, definitional framing, and 
reframing. 

Detoxification occurs when the wording of a message is changed to avoid 
negative statements that can damage the dispute resolution process. Adver-
sarial language is translated into words that leave more room for coopera-
tion, for instance translating “the problem” into “the situation”, and “posi-
tions” into “viewpoints” (Moore, 2003, p.242). A few ways to translate diffi-
cult matters in less toxic terms are the following (Stone, Patton & Heen, 
1999, p.204):  

• Truth                                       ! Different stories 
• Accusation                             ! Intentions and impact 
• Blame                                      ! Contribution 
• Judgments, characterizations ! Feelings 
• What’s wrong with you           ! What’s going on for them 

Definitional framing is a method of changing the way in which the prob-
lem is defined in order to make it easier to find a solution. The way that 
parties understand the issues, the interests, the preferences, and expectations 
is central to dispute resolution (Lewicki, Saunders & Barry, 2006). In a medi-
ation process, mediators may interpret what the parties are saying, and look 
for underlying interests. Commitment from the parties can be gained by 
framing the stories of both into a common problem, since this will lead them 
to believe that their needs will be respected (Moore, 2003).  

Reframing is clarifying messages by restructuring them and feeding them 
back to the opponent. This was briefly mentioned in the above section on 
interpreting messages (Section 4.1.2). By putting a message together in an 
alternative way, the listener can demonstrate how she understood the most 
important points, and focus attention on specific issues. There are numerous 
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methods for restructuring. Moore (2003) summarizes a number of tech-
niques for reframing: 

• Restating: Simply feeding back a message to the sender, in his 
own words 

• Paraphrasing: Feeding back a message to the sender in different 
words, that have the same meaning 

• Summarizing: feeding back a message in a condensed form 
• Expansion: Elaborating on the received message, and feeding it 

back to the sender in its expanded form to verify whether it was 
well understood 

• Ordering: Arranging the ideas from a message according to some 
criterion (importance, chronology, etc.) 

• Grouping: Categorizing the ideas from the message into logical 
units  

• Structuring: Structuring ideas into a coherent message 
• Separating or fractionating: Splitting a complex message into 

smaller parts 
• Generalizing: Identify the general points and ideas from a mes-

sage. 
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As was mentioned above, dispute resolution is affected by the way that 
parties perceive the problem. A technique that promotes cooperation is to 
have parties frame the problem as a mutual predicament. An ODR applica-
tion could influence the issues that parties discuss and the order in which 
they talk about them. It could have an effect on the way that disputing par-
ties define the conflict, and it could facilitate disputing parties in developing 
a cooperative problem definition.  

 
Instrument 5: Develop a cooperative problem definition 

1. Discuss interests. The first step towards a cooperative problem definition 
is to learn about each others' interests.  

2. Identify mutual interests. By identifying the interests that are shared in 
finding an outcome, both parties can learn about the benefits of coopera-
tion. 

3. List the issues that remain to be decided. Discussing issues after both parties 
have learned about each other’s and mutual interests, the parties ensure 
that the problem that is defined represents the view of both sides. 
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The divorce plan frames the way that users deal with their divorce. It 
frames the topics that are discussed, but it also frames the dialogue between 
parties. The divorce plan supports both parties in developing a set of 
agreements for their divorce that fits their wishes and needs. The divorce 
plan facilitates a dialogue between parties, and there is a focus on coopera-
tion. Parties develop outcomes together. Outcomes become final only when 
both parties have agreed to them. When an agreement cannot be reached on 
a certain topic, parties agree to disagree. These topics can be decided later on 
with the help of a third party.  
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ODR can also facilitate the reframing of individual messages. Reframing is 
an effective strategy to clarify the understanding of a message, and, at the 
same time, it can be used as a method to remove offensive content. Refram-
ing can be used before feeding a message back to the original sender, but it 
can also be used if the sender anticipates that a new message may have a 
negative impact. The reframing instrument below can be used when a mes-
sage is unclear or offensive.  

 
Instrument 6: Reframing and detoxification 

1. Fractionate. First, Identify the key elements of the original message. What 
is the topic, and what is the goal? 

2. Detoxify. Next, remove parts of the message that contain offensive lan-
guage or that blame one of the parties. If any of the elements are essen-
tial for the understanding of the message, try to rephrase them in a more 
positive way.  

3. Restructure. Finally, rewrite the message in your own words. The topic 
of the message is the topic of the original message, and the goal is to ver-
ify whether you have correctly understood the message from the other 
party. 
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The second key task in ensuring cooperation is to deal with issues of trust 
and distrust. Trust can greatly affect cooperation in negotiation is trust. Dis-
trust can reduce the willingness to cooperate, and it can have a negative 
effect on communication. The following section explores how an ODR appli-
cation can support users with the key task of dealing with issues of trust.  

Cooperation introduces a risk. Unless parties can trust that their opponent 
will not (or cannot) take advantage of the situation, cooperation will be diffi-
cult. Trust and especially distrust also affect the perception that parties have 
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of each other, and thereby their expectations and their interpretation of mes-
sages (Epley & Kruger, 2005). Trust can be expected to be low in a conflict 
situation. Negative expectations tend to reinforce each other, due to the con-
firmation bias and selective perception. The confirmation bias is the tenden-
cy that people have to interpret signals from other people in a way that con-
firms their own preconceptions about those others (Hargie, 2003). Selective 
perception refers to the tendency to only see (select) those messages and 
signals that confirm preconceptions (Lewicki, Saunders & Barry, 2006). 

Trust has been studied in many scientific disciplines. In their meta-review, 
McKnight and Cervany (2000) collected 65 different definitions of the con-
cept. It seems that the concept is difficult to pin down (McKnight & Cher-
vany, 2000; Mayer, Davids & Schoorman, 1995). However, for this research, 
the broad definition from (McKnight, Cummings & Chervany, 1998, p.474) 
is sufficient: “We define ‘trust’ to mean that one believes in, and is willing to de-
pend on another party”. This definition includes the possibility that people are 
willing to trust someone not on the basis of their personality, but on the 
basis of external factors such as control mechanisms23.  

In what follows, three strategies are identified that can be used to increase 
trust in negotiation. These strategies are based on three different types of 
trust that are recognized in negotiation literature: identification-based trust, 
calculus-based trust, and deterrence-based trust. Identification-based trust 
(Lewicki, 2006, Lewicki, Saunders & Barry, 2006) is trust based on an under-
standing of similarities between parties. If we feel that someone is (in some 
ways) like us, we also feel that we can understand (and thus predict) his or 
her actions, and this will increase trust. In negotiation, this type of trust may 
be increased by learning about goals and motivations. Second, calculus-
based trust results from understanding what someone wants and needs 
(Lewicki, 2006, Lewicki, Saunders & Barry, 2006). By identifying shared 
interests, this type of trust may be increased. Third, deterrence-based trust is 
the trust that results from knowing that defecting behavior will be punished. 
This type of trust may be increase by making the consequences for unrelia-
ble behavior explicit. Section 4.2.1 deals with identification-based trust, sec-
tion 4.2.2 deals with calculus-based trust, and section 4.2.3 deals with deter-
rence-based trust.  
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The first strategy that is used in practice for improving trust in negotiation 
is learning about goals and motivations. A good way to improve communi-
cation and to promote cooperation in online dispute resolution is for parties 
to get to know and understand each other and to become familiar with each 
other’s wants and needs. Identification-based trust grows with the relation-
ship between two parties and with the understanding that they have of each 

                                                             
23 Some authors argue that this last case falls outside the scope of trust (e.g. Mayer, Davids & 
Schoorman, 1995: p.713; Cook, Hardin & Levi, 2005), because to them, the possibility of control 
defeats the need for trust. 
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other (Lewicki, 2006). As parties interact, they learn about each other’s mo-
tives and get a better feel of the way that the other reacts to certain events. 
Parties learn to identify themselves with the wishes and needs of the other, 
and feel that they can understand the other’s motivations and predict their 
actions (Deutsch, 1949). Identification-based trust develops as parties work 
together, and can be strengthened by actions that create a collective identity. 
This can, for instance, be done by committing to shared values (Lewicki, 
2006). Moore (2003) further suggests that trust can be increased by demon-
strating similarities, for example, in the attitude toward an object, event, 
idea, or person. This can be achieved by purposefully identifying and dis-
cussing similarities, by defining a common task, and by focusing on the ben-
efits of cooperation. 
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Identification-based trust is increased when parties better understand each 
other’s needs and motivations. In integrative negotiation, this is done by 
discussing how the interests of each of the parties are affected by the dis-
pute, and by investigating how creative solutions can meet the interests of 
both. An online dispute resolution application can help here by addressing 
the interests of parties. It can help them to think about their own interests, 
and it can support a dialogue between parties where they learn about each 
other's interests. Additionally, it can help the parties to use this information 
to create a shared problem definition.  
 
Instrument 7: Identify interests and focus on a shared problem definition 

1. Identify your own interests. An ODR system can support this task by ask-
ing domain specific questions that help to clarify the situation. For ex-
ample: 

a. How does the conflict affect your business? 
b. How does it affect your relationship with other clients? 

2. Discuss your interests. The second step is for both parties to discuss these 
interests.  

3. Create a shared problem definition. Finally, parties can use this information 
to develop a shared problem definition. Here, they summarize the issues 
that need to be solved so that an outcome will be satisfactory to both 
parties. 

a. Make a list of all the interests. 
b. Identify the shared interests.  
c. Identify the issues that need to be decided. 

The development of a shared problem definition relies on a good under-
standing of the interests of the parties. ODR can facilitate this as well. This is 
discussed in Chapter 5.  
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The personal injury claims express is a shared problem definition. It lists 
all of the issues that the parties need to address, and it also offers them the 
facilities to discuss them online. The content of the application was devel-
oped in close cooperation with representatives of victims, of insurance com-
panies, and of victims’ representatives. The resulting list of issues can be 
said to represent the interests of all the parties involved in the process and is 
an example of a shared problem definition for the personal injury claims 
procedure.  
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The second strategy for increasing trust in negotiations is to clarify the 
need for cooperation. Clarifying this need can build a basis for understand-
ing and cooperation in online dispute resolution and increase calculus-based 
trust (Lewicki 2006, Lewicki, Saunders & Barry, 2006). The idea of calculus-
based trust is that we trust someone not only because we know what the 
negative consequences for them will be if they defect, but also because we 
know what the positive effects of cooperation will be to them. This means 
that we would be willing to trust someone if we know that they have some-
thing to gain from cooperation.  

According to this view, people decide whether to act trustworthy on the 
basis of a calculation of the costs and benefits of cooperation. People decide 
to trust someone else on the basis of similar calculations. Factors may in-
clude long-term effects of the action as well as direct effects. As an example, 
a business owner might decide to make an effort to resolve a complaint be-
cause she feels that a good reputation might benefit her business, and that 
negative customer reviews may do a lot of damage. The customer may trust 
the business to take care of the issue because she knows about the value of 
reputation.  

A basis for calculus-based trust in negotiations can be found in identifying 
encapsulated interests (Cook, Hardin & Levi, 2005). According to this mod-
el, “Trust exists when one party to the relation believes the other party has an in-
centive to act in his or her interest or to take his or her interest to heart” (p.2). 
Trust exists when we know that the opponent has an interest in cooperation. 
Beliefs about the other’s incentives can stem from calculations about their 
gains or from intimate knowledge of their goals and motivations. The en-
capsulated interests model shows us that learning about each other’s inter-
ests is important not only for finding a good outcome for the conflict, but 
also for finding reasons to work together toward such a solution.  
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Calculus-based trust can be increased by learning about each other's inter-
ests and by identifying shared interests. These are the same actions as those 
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needed for increasing identification-based trust. This shows that the focus 
on interests that is central to integrative negotiation helps to improve trust 
between parties in several ways. By focusing on the interests that each of the 
parties has in solving the conflict, the benefits of cooperation are further 
highlighted. Calculus-based trust is increased when both parties know what 
the other has to lose if cooperation fails.  

 
Instrument 8: Identify mutual benefits of cooperation 

1. Your interests. Think about the interests that you have in resolving the 
conflict, for example with the following questions: 

a. How will it help you to move on? 
b. What are the expenses of continuing the conflict? 
c. What are the damages when the conflict continues? 

2. The other’s interests. Think about the interests that the other has in solv-
ing the conflict. 

a. What are their expenses if the conflict continues? 
b. What are their damages if the conflict continues? 

3. Mutual interests. Discuss the interests that both of you have in resolving 
the conflict. 
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The third strategy for increasing trust is to establish penalties for unrelia-
ble behavior. If the situation does not allow trust to be established on the 
basis of knowledge of each other or each other’s interests, stronger measures 
may be needed. Deterrence-based trust is trust that is grounded in the 
knowledge that defecting behavior will be punished. For someone to have 
this kind of trust in a person, she needs to know that defecting behavior may 
be discovered, and that discovery of such behavior will lead to punishment. 
The level of deterrence-based trust thus depends on the chance of “being 
caught,” the likelihood that being caught will have consequences, and the 
gravity of these consequences. An example of such trust is when a mother 
trusts her son not to lie, because he knows what the punishment for lying 
will be. Deterrence-based trust can be established when the right means are 
in place to prevent abuse (Mayer, Davids & Schoorman, 1995; Cook, Hardin 
& Levi, 2005). Various structural assurances can fulfill this role, such as “con-
tracts, regulations, promises, legal recourse, processes or procedures” (McKnight & 
Cervany, 2000: p.830), or organizationally induced self-interest, where relia-
bility is encouraged by a specific incentive structure (Cook, Hardin & Levi, 
2005).  

A deterrence effect can be created in negotiation by developing the best al-
ternative to a negotiated agreement, commonly referred to as the BATNA 
(Fisher, Ury & Patton, 1991). The BATNA in a negotiation situation is the 
outcome that a party can expect to obtain when negotiations fail. This can be 
the outcome that would result from taking a case to court, or an outcome 
that results from doing business with someone other than the current oppo-
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nent. A negotiator can develop her BATNA by exploring the various op-
tions, and by actively developing more alternatives. By developing the 
BATNA, the negotiator not only reduces her attachment to the current nego-
tiation process, she also increases the likelihood of the alternative option 
actually being realized. A party that can communicate a strong and well-
developed BATNA to the adversary demonstrates that there will be real 
consequences when the opponent does not cooperate. Therefore, a well-
developed BATNA can have a deterring effect. 

Of course, measures with stronger deterrent effects can also be imagined 
in ODR. Online communication, for example, lends itself well to sharing 
experiences, and the prospect of misbehavior being visible to a larger audi-
ence may well make a party decide to cooperate. Reputation systems (such 
as the feedback system used on eBay24) are an example of this.  
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An ODR application can provide its users easy access to relevant infor-
mation. If a system is able to support parties in learning about the alterna-
tive options that are available for the kind of dispute that they are involved 
in, it can help them to establish their options. This in itself can secure their 
negotiation position. But if the alternative modes of action are shared and 
discussed with the other party, it also creates a kind of deterrent effect. The 
extent of this effect does, of course, depend on how realistic and how strong 
the alternatives are.  

 
Instrument 9: Develop and share alternatives 

1. Learn about the available alternatives. What are the options that are availa-
ble apart from negotiating? What do they cost? What are the benefits for 
you of using that method, and what are the disadvantages to the oppo-
nent? 

2. Share the alternatives with your opponent. This emphasizes that there is a 
realistic alternative to cooperation. 
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Signpost to justice offers the users advice on the various dispute resolution 
processes that are available to deal with the situation at hand. The user may 
choose to include a reference to such an alternative in her letter to the oppo-
nent. The application in this way helps the user both to develop alternative 
options and to communicate them to the opponent. The example below 
shows a part from a letter where the user has indicated that she will not 
hesitate to contact a lawyer, and so creates a deterring effect.  

                                                             
24 See http://pages.ebay.com/help/feedback/. 
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Dear Sir/Madam: 
[…] 
Through signpost to justice I have learnt that I could also try to re-

solve this matter through the consumer dispute resolution board. 
Another option that was mentioned was that a lawyer be contacted 
to deal with the case. It has my strong preference that you and I re-
solve our dispute together. However, I will not hesitate to take oth-
er actions when you leave me no other option. 

 Kind regards, 
 

  Figure 22: Part of a letter created in signpost to justice.  
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Next to dealing with miscommunication and trust, the third key task in 
ensuring cooperation in negotiation is to deal with the impact of emotions. 
Emotions can have a great impact on a cooperative dispute resolution dia-
logue. A fit of anger can endanger a dispute resolution process, but so can 
suppressed frustration or irritation. This section investigates how an ODR 
application can support its users in dealing with the emotions that they ex-
perience or have to face in a dispute resolution process.  

Emotions are a natural factor in conflicts; “The fact that conflict involves in-
compatible goals necessitates that emotions are part of the conflict process” (Guer-
rero & La Valley, 2006, p.70). When interests and needs are frustrated, emo-
tions arise. Emotions are important starting points for parties who want to 
learn about each other and understand each other’s interests (Fairfield & 
Allred, 2007). Emotions are the key to investigating and understanding in-
terests. 

However, emotions can also have a great impact on the behavior of people 
who are trying to resolve a conflict. Emotions are feelings with a strong neg-
ative or positive component that people experience as a result of a certain 
situation that can strongly affect behavior. On the one hand, people have a 
biologically rooted tendency to behave in a certain way when experiencing a 
certain emotion (Guerrero & La Valley, 2006). Emotions trigger some mech-
anisms designed to help people to cope with and adapt to their environ-
ment. These action tendencies are influenced by the affect, the level and type 
of physiological arousal, and the context of the situation (Lazarus, 1991, 
Guerrero & La Valley, 2006). People who experience fear as a result of a 
threatening situation may instinctively respond by fleeing or by fighting, for 
example. In a conflict situation, we can imagine that frustration and anger 
may lead to aggressive verbal behavior or even physical violence.  
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On the other hand, people also respond to emotions in a certain way be-
cause they have learned that this is the proper response. They are socialized 
in their responses. People manage their display of behavior to match display 
rules in five ways (Guerrero & La Valley, 2006, p.72). They may intensify 
emotional expressions or de-intensify them, simulate emotions, inhibit them, 
or mask emotions by displaying emotions that are different from what they 
are actually feeling. The effect of display rules on negotiator behavior is 
large, because people often have beliefs about the emotions that a negotiator 
should display. Some common role models are the following. The rational 
negotiator keeps her emotions under control. She keeps a straight face to 
make sure that she does not show her weaknesses. The positive negotiator 
displays positive emotions, and thereby creates a good mood that stimulates 
cooperation. The irrational negotiator gets his way by displaying strong nega-
tive emotions — the squeaky wheel gets the grease (Thompson, Medvec, 
Seiden & Kopelman, 2001). Identifying and understanding emotions is diffi-
cult, as people may not always display the emotions that they are actually 
experiencing. 
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The first strategy for dealing with emotions in negotiation is to recognize 
emotions when they occur and to gain an understanding of the reason why 
they occur. Emotions can affect the way that a negotiator perceives messages 
and events, and they can also have an impact on behavior. Emotions can 
have a negative impact on interaction and cooperation, so a negotiator needs 
to be aware of her emotions and understand the basis for them. The evalua-
tion of emotions occurs in two distinct stages (Lazarus, 1991; Moore, 2003; 
Guerrero & La Valley, 2006; Kumar, 1997). During the primary appraisal, 
people assess whether the emotion-inducing event is relevant to them per-
sonally. Questions that are being answered during primary appraisal are 
“How does the situation affect my personal goals?”, “Does the situation 
make it harder to achieve goals?”, and “Is the situation related to my per-
sonal identity?” The answer to these questions determines the power of the 
emotions, and if all are answered positive, the situation is likely to trigger 
emotions and emotionally motivated actions. Positive emotions result if the 
situation promotes reaching goals, and negative emotions occur when these 
goals are being compromised. The strength of the emotions is not dependent 
of the level of fulfillment of the goals, but rather depends on the rate of pro-
gress that has been made (Kumar, 1997). During the secondary appraisal, 
emotions are evaluated, and a reaction to the events is determined. In this 
more thorough evaluation the emotion is labeled and relevant information is 
analyzed in order to identify an “effective coping strategy” (Guerrero & La 
Valley, 2006). In this stage, people determine who is to blame for the situa-
tion (Moore, 2003).  

The primary appraisal is related to a good understanding of the interests 
in a conflict. A negotiator who understands her interests well will find it 
easier to pinpoint why a situation is threatening, and will be better able to 
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understand and communicate how her goals are affected and how she can 
best respond. Stone, Patton & Heen (1999) emphasize that negotiators need 
to look behind the immediately obvious emotions. Hidden emotions can 
distort the perspective of the situation, and emotions that appear simple 
may actually just be a label for a more complex set of emotions. Negotiating 
with emotions can uncover such layers: first consider the situation and its 
effects, and next explore how these thoughts give rise to emotions. Finding 
out why someone is blamed and accused is also important. This will help to 
uncover emotions, and will help move the conversation beyond blaming. 
Asking open-ended questions relating to feelings can help someone gain 
hold of their emotions. Proper questions can help people to recognize and 
identify emotions and to clarify the relationship between different emotions 
and the situation that caused them. The list below shows a number of ques-
tions from Moore (2003, p.179) that can be useful in this respect.  

• What are you feeling? 
• Do you know why you are feeling this way? 
• Did something specific happen to make you feel this way? 
• How did that event help or hurt you? 
• This issue or situation and the related feelings seem to be very im-

portant to you; how important are they? 
• What would you have to do to change your feelings? 
• What would you need from the other party to have a shift in your 

feelings? 

<,0)4)(,(&#(?&#)+/&'()7,()*+#*>#&@*()*+'#

Online dispute resolution applications can facilitate a process where users 
investigate and learn to understand their emotions and the underlying in-
terests. The instrument below follows the primary and secondary appraisal 
of emotions and helps users to better understand their emotional reactions.  
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Instrument 10: Investigate your emotions 

1. What do you feel? The first step is to recognize that there is an emotional 
response, and that this response may affect behavior.  

2. How are your goals affected? The next step is to understand how your 
goals are affected by the situation. Consider how your interests are af-
fected by actions of the opponent or by the conflict situation as a whole. 
If your emotions are caused by something else, it may be worthwhile to 
explore if there are interests at stake that you have not yet identified. 

3. What can you do about it? The final step is to consider ways to deal with 
the situation. 
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The personal injury claims express features an area where the victims can 
voice their worries and complaints (see Figure 23 below). The area includes 
questions about the consequences of the accident on their personal life, and 
what is needed to return to an ordinary life as soon as possible. These ques-
tions relate directly to the primary and secondary appraisal of emotions as 
described above, and can help the victim to understand and face the emo-
tional consequences of the accident. The application prompts the user to 
reflect on his or her worries and needs, and helps to share this information 
with the other parties. The application does not in any other way process the 
information or engages in an intelligent dialogue with the user.  

 

 
Figure 23: Area where the victim can express worries and complaints. 
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A second strategy for dealing with emotions in negotiation is to talk about 
them (or not talk about them). In negotiation, it is legitimate to experience 
emotions, and that talking about emotions is necessary for obtaining good 
results (Fisher, Ury & Patton, 1991; Stone, Patton & Heen, 1999). Displaying 
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emotions is often believed to be a sign of weakness, which seriously damag-
es the negotiator’s position. However, if parties fail to identify their interests 
and the interests of the other person, there is little chance of reaching a solu-
tion that is truly beneficial to both parties (Lewicki, Saunders & Barry, 2006; 
Fisher, Ury & Patton, 1991). Negotiators who are interested in each other’s 
emotions are more likely to develop an understanding of each other’s inter-
ests (Fairfield & Allred, 2007).  

An important strategy for dealing with emotions is active listening (also 
mentioned in Section 4.1.2). An active listener carefully interprets all mes-
sages, and identifies the possible emotions conveyed in them. The interpre-
tation is then fed back to the sender. Active listening fulfills several im-
portant functions with respect to emotions in negotiations (Moore, 2003). It 
assures the speaker that she has been heard, and it allows verification of the 
message. It also demonstrates that it is acceptable to express emotions, and it 
provides the opportunity to discuss and explore emotions. It can also pro-
vide insight into the link between the emotional and other aspects of the 
conflict.  

An cue in discussing emotions is to focus on interests rather than on feel-
ings about people (Moore, 2003). By showing negative emotions towards 
each other, the relationship is damaged. What is more, people are likely to 
respond strongly to a negative personal comment, which might result in 
further damage to the negotiation process. By focusing on the interests, the 
parties can “frame feelings back into the problem” (Stone, Patton & Heen, 
1999, p.102): Why is the current situation problematic, and why does it make 
you feel bad? It is best to express the whole spectrum of feelings at once 
(Why do you feel bad about the situation? What are the positive aspects?), 
and to make sure that there is no judgment or blaming. A good way to do so 
is by saying “I feel…” (Stone, Patton & Heen, 1999).  

Simply describing emotions to each other is not enough. Parties need to 
acknowledge that they have listened to each other. Only after parties have 
expressed their understanding of each other’s issues (without necessarily 
agreeing with their point of view) and have shown that they understand the 
importance of these feelings, can they move toward dealing with them 
(Stone, Patton & Heen, 1999).  
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An angry negotiator is at risk of taking actions that she might later regret. 
A person who is flooded by emotions lacks clear judgment and may be 
tempted to “strike back”. By taking some time to cool down before deciding 
on a way to respond to the situation, the negotiator can “un-flood”. ODR 
applications can facilitate a simple process for cooling down. 
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Instrument 11: Cool down 

1. Take your time. Take some time to deal with the emotions. Walk away 
from the computer, possibly for a night or two.  

2. Are you still upset? Take more time. 
3. Decide on your response. Only after you can calmly oversee the situation, 

should you decide on your response.  
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Another way to deal with emotional flooding is venting. Venting emotions 
can be a dangerous strategy and may damage the negotiation process. How-
ever, it may also be a necessary evil in a process of turning around a bad 
situation. Venting can demonstrate the importance of the interests and can 
trigger the opposing party to focus more on interests. Finally, venting can 
relieve the pressure. However, as Fisher and Shapiro (2005) suggest, this 
effect can also be achieved by writing an angry message but not sending it. 
The following instrument builds on this suggestion.  

 
Instrument 12: Vent 

1. Investigate your emotions (instrument 10 above). First, understand why 
you are upset.  

2. Compose a message. Next, compose a message in which you communicate 
that you are upset and state the reasons.  

a. Topic: the event that upset you 
b. Goal: to express the gravity of your concerns 

3. Decide what to do with the message. If the message puts the blame on the 
other party or focuses on how you feel about the other party (rather than 
on the way that your interests are being damaged by the situation), you 
might consider to review the message, to wait without sending the mes-
sage until you have cooled down (Instrument 11), or decide not to send 
it at all. If you feel that the message is free of offensive material and that 
it might help to get the opponent to understand you better, you can 
send it.  
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Finally, active listening can help to understand what the other party is ex-
periencing, and helps a negotiator to deal with the emotions of the other 
person in a constructive way. An ODR application can facilitate active listen-
ing as part of the regular way in which people interpret messages or as a 
instrument that can be used when users have to deal with an emotional op-
ponent. 
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Instrument 13: Active listening 

1. Look for emotional messages. In any dialogue with the other party, there 
may be signs of strong emotions.  

2. Check your own response. If the emotional message upsets you or gets 
you angry, it may be best not to respond, at least not immediately.  

3. Look for the interests behind the emotion. Do the emotions of the oppo-
nent seem to be related to some of his or her interests of which you are 
aware? Can you explain why the other party would get upset at this 
time? If the emotions do not seem to be related to interests that are ob-
vious or that have been discussed before, there may be interests that 
the opponent has not yet told you about. 

4. Feed back. If you feel that you understand why the other party is upset, 
you can check this with them. Be careful to make it clear that you are 
only hypothesizing about their feelings and interests, because you 
want to understand their needs. 

a. Compose a message  
i. Topic: the earlier message of the other party. 

ii. Goal: to see if you understand why the opponent is 
upset. 

5. Or acknowledge. If you do not understand why the opponent is upset, 
or if you are emotional yourself, it may be best not to talk about this in 
detail. In this case, it is wise to just communicate that you have recog-
nized the emotions.  

a. Compose a message  
i. Topic: the earlier message of the other party. 

ii. Goal: to acknowledge that you have recognized their 
emotions. 
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As mentioned in the previous section (also see Figure 23) PICE offers a 
dedicated area where the victim can talk about her worries and needs. Two 
questions are used to investigate these, and by answering these, the victim 
communicates this information directly to all parties. Allowing the victim to 
express herself during the claim handling procedure communicates to all the 
parties involved that the feelings of the victim are important. It is clearly 
legitimate for the victim to express her worries and needs, and these get a 
prominent position on the agenda. Finally, by getting a chance to express 
herself, the victim also gets the opportunity to vent her emotions. The im-
portance of respectful and open interaction is further emphasized on several 
accounts in the code of conduct.  
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This chapter has addressed the second research question:  
What is the potential for supporting positive and constructive interaction 
through online text-based applications? 

Following the research methodology, the four supportive questions were 
answered in order to clarify the research question.  

1. What are the specific tasks that have to be performed in order to achieve 
this element of integrative negotiation? 

2. How are these tasks executed in practice?  
3. How can online text-based applications support performance of these 
strategies? 

4. How do ODR applications facilitate these strategies? 
 
The following three tasks were found to be the key elements in supporting 

positive and constructive interaction: 1) avoiding misunderstanding; 2) in-
creasing trust, and 3) dealing with emotions. For each of these tasks, a num-
ber of strategies were identified that are used in practice. 

Four strategies were found for key task 1) avoiding misunderstanding. First 
is the careful composition of each message. Instrument 1: Composing a mes-
sage was developed to support this strategy, and an example from the per-
sonal injury claims express demonstrated how such an strategy can be im-
plemented. The second strategy is careful interpretation of messages. In-
strument 2: Interpreting a message was developed for supporting this. An 
example from personal injury claims express was found that supports the 
strategy, but only in a minimal way. The third strategy that was found for 
avoiding miscommunication is using questions. Instrument 3: Questions for 
clarifying uncertainties and Instrument 4: Questions for difficult situations were 
developed. An example from signpost to justice demonstrated how an ODR 
application could help users to ask the right questions. The fourth strategy 
was framing of messages. Instrument 5: Develop a cooperative problem defini-
tion was developed as a way of framing the dispute as a mutual problem. 
Instrument 6: Reframing and detoxification was developed to support refram-
ing and detoxification of offensive messages. An example from the divorce 
plan demonstrated how an application might frame the dispute and the 
resolution process in a way that promotes cooperation.   

Three strategies were identified for key task 2) increasing trust. First, there 
is learning about goals and motivations. Instrument 7: Identify interests and 
focus on a shared problem definition was developed to support this task, and an 
example from the personal injury claims express showed how disputants 
may learn more about each other in ODR. The second strategy for increasing 
trust that was identified is to increase understanding of the need for cooper-
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ation. Instrument 8: Identify mutual benefits of cooperation was developed to 
help disputants identify the mutual benefits of cooperation. The third strate-
gy for increasing trust was to establish penalties for unreliable behavior. 
Instrument 9: Develop and share alternatives was developed to support this 
task, and an example from signpost to justice demonstrated how an instru-
ment for establishing penalties was implemented.  

Three strategies are used for key task 3) dealing with emotions. First, there is 
the identification of emotions and their source. Instrument 10: Investigate 
your emotions was developed to support this task, and an example from the 
personal injury claims express showed the use of the strategy in practice. 
The second strategy that was identified is talking about emotions. Three 
instruments were developed to support key aspects: Instrument 11: Cool 
down, Instrument 12: Vent, and Instrument 13: Active listening. An example 
from the personal injury claims express showed how ODR users may ex-
press their worries and needs.  

The following table summarizes the tasks that were identified, and the 
strategies that can be used for performing these tasks. The table further 
shows the theoretical potential as well as the availability of ODR tools that 
support the instruments. 
  



Dealing with miscommunication, distrust, and emotions 

 

 
 
101 

Cooperation 

Task 

 

Strategy Instrument Example 

 Avoiding 
misunder-
standing 

  

Composing 
messages 

Instrument 1: Composing a 
message 

 StJ 

Interpreting 
messages 

Instrument 2: Interpreting a 
message 

PICE  

Using questions Instrument 3: Questions for 
clarifying uncertainties 
Instrument 4: Questions for 
difficult situations 

StJ 

 Framing      
messages 

Instrument 5: Develop a coop-
erative problem definition 
Instrument 6: Reframing and 
detoxification 

DP 

Increasing 
trust 

Learning about 
goals and     
motivations 

Instrument 7: Identify interests 
and focus on a shared problem 
definition 

PICE 

 Understanding 
the need for 
cooperation 

Instrument 8: Identify mutual 
benefits of cooperation 

None 

 Establishing 
penalties for 
unreliable    
behavior 

Instrument 9: Develop and 
share alternatives 

StJ 

Dealing 
with     
emotions 

Identifying 
emotions and 
their source 

Instrument 10: Investigate 
your emotions 

PICE 

  Talking about 
emotions 

Instrument 11: Cool down 
Instrument 12: Vent 
Instrument 13: Active listen-
ing 

PICE   

 

The research has shown that there are many strategies for improving co-
operation in dispute resolution. It was also shown that instruments can be 
developed for each of these strategies. The instruments that were developed 
are all relatively simple and straightforward. In some cases, one could even 
argue that the instruments are trivial. However, there are not much ODR 
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applications available that support the key strategies of integrative negotia-
tion. And the instruments that are presented here are at best partially im-
plemented in the applications that were developed by the author and col-
leagues. As there are opportunities for facilitating cooperation in online 
dispute resolution and there are few applications that seize these opportuni-
ties, we can conclude that there is a great potential for online text-based 
applications to support positive and constructive interaction.  
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Online dispute resolution (ODR) can reduce the cost of resolving disputes, 
and it can increase efficiency. Additionally it can support disputants by of-
fering them tools that help them better understand their position and their 
options, and with which they can effectively communicate with their adver-
sary. In this chapter, the third research question is addressed: 

What is the potential for supporting disclosure and sharing of information 
about interests through online text-based applications? 

Uncovering interests is a key task in integrative negotiation, but also a dif-
ficult one that requires negotiators to think about what they really want and 
need from a negotiation outcome. In what follows the potential of online 
applications to support negotiators in this task is investigated. First, follow-
ing the second supportive question, the most salient strategies from negotia-
tion practice are identified in section 5.1. Next, the potential of online appli-
cations to facilitate such strategies is explored, and in section 5.2 an instru-
ment is developed for asking users about their interests using a-priori 
knowledge of the type of conflict in which they are involved (third support-
ive question). The feasibility of this instrument is further supported by de-
veloping a general model of interests in conflict situations that can be used 
to ask ODR users about interests that may be at stake in every dispute. The 
outline for the model is defined in section 5.3, and the next sections describe 
the key elements of the model. Section 5.4 deals with interests in the out-
come, section 5.5 addresses interests in the relationship, and section 5.6 deals 
with interests in the dispute resolution process. Finally, examples from prac-
tice further demonstrate how knowledge from domain experts can be used 
to tailor the general interests for a specific domain such as divorce or per-
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sonal injury, so that more specific questions about interests can be asked. 
This will answer the fourth supportive question. 
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Knowledge of interests is important for developing solutions to a dispute. 
Each disputant has to have a clear idea of the negative effects that the dis-
pute has for them as well as the opportunities that the situation provides. 
Only then can they decide whether a solution will benefit them or if they 
have to continue seeking better alternatives (Moore, 2003; Lewicki, Saunders 
& Barry, 2006; Raiffa, Richardson & Metcalfe, 2002; Fisher, Ury & Patton, 
1991). Learning about interests can be difficult, as parties tend to focus on 
positions and may feel that disclosure of their interests may make them vul-
nerable.  

There are several strategies for learning about interests. Moore (2003, 
p.255) distinguishes between direct and indirect procedures for identifying 
interests. In direct procedures, parties openly address the topic of interests. 
Such an approach can be used to put interests on the agenda at the onset of 
the dispute or to move an ongoing discussion toward this topic. The direct 
approach requires openness from both parties, and will only be effective if 
there is a certain amount of trust. If there is little trust, when parties seem to 
hide their interests, or when parties are insecure about their interests, an 
indirect approach may be more effective. In such cases, a person’s interests 
are deduced from his or her actions, behavior and demands.  

There are a number of strategies for clarifying interests in a direct discus-
sion between parties (Fisher, Ury & Patton, 1991, p.278). First, someone who 
presents a position can be asked directly about the interests that underlie 
their position. The following questions are helpful for learning about some-
one’s motivations (Lewicki, Saunders & Barry, 2006, p.82). 

• Why do you want this? 
• Why is that important to you? 
• What will help you to achieve this? 
• What will happen if you don’t achieve this? 

Second, parties may start by discussing general interests, and, when com-
fortable with this, slowly move toward discussing more specific and person-
al considerations. During such an interest-oriented discussion, parties re-
frain from discussing issues and positions. A third alternative is for dispu-
tants to speculate about each other’s interests and later discuss and correct 
the images of their respective interests thus created. Fourth and finally, par-
ties can generate a list of interests that need to be addressed in a brainstorm-
ing session. In this process parties openly talk about their own and their 
adversary’s interests. However, the focus is on developing a shared set of 
interests, rather than exploring the individual interests of the disputants. 
The more time that parties devote to investigating each other’s interest, the 
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more accurate their understanding of their respective needs will become 
(Fairfield & Allred, 2007). 

Disputants can also learn about each other’s interests without discussing 
them explicitly. Indirect methods for learning about interests mainly depend 
on listening skills. Active listening can be used to analyze the emotions of an 
opponent, and to determine the source of the emotions (See Section 4.3.1). 
Emotions can result from frustrated interests, and by investigating the 
source of emotions more can be learned about the underlying interests. Two 
specific procedures for identifying needs by listening and offering feedback 
are testing and hypothetical modeling (Moore, 2003, p.258). In testing, a 
negotiator listens carefully and then tells the opponent what needs and in-
terests were heard. Parties discuss the view of the negotiator, and this view 
is corrected and improved until an accurate image of the interests is devel-
oped. The hypothetical modeling procedure (Pruitt & Lewis, 1977) is more 
direct. A negotiator (or a mediator) presents the opponent with a series of 
hypothetical solutions. She then asks the opponent, without asking for any 
form of commitment, which of these is most satisfactory and best meet the 
person’s interests. The procedure is repeated, and a wide range of possible 
solutions is addressed. This way, much can be learned about the interests of 
a negotiator who is not willing or able to talk about this directly. In a way, 
Fisher, Ury & Patton also talk about some kind of hypothetical modeling 
when they say, “Put yourself in their shoes” (Fisher, Ury & Patton, 1991, p.44).  

@,9 T6()0)#6#)"2*'"(%1.$)"2*)"#.$./#/*

Online dispute resolution applications can support a process for uncover-
ing interests. Online applications can support users in some of the strategies 
mentioned in the previous section, but can do little to help them with others. 
A computer application cannot hypothesize about the conflict of interests 
that may have caused strong emotions, for example. Online applications are 
great tools, however, for supporting processes and supplying information, 
as was discussed in chapter 1. They can help their users in the process of 
clarifying their own interests and in clarifying each other’s interest. They can 
structure the process and help parties to ask the right questions in the right 
order.  

Most of the strategies for uncovering interests that were introduced in the 
previous section use hypotheses about interests as a starting point. In the 
interest-oriented discussion, parties start from a hypothesis about general 
interests, and work towards defining the more specific interests in the dis-
pute. Alternatively, in the testing procedure parties speculate about each 
other’s interests and later refine these speculations in a dialogue. Finally, in 
the hypothetical modeling procedure, parties discuss the benefits and draw-
backs of a hypothetical outcome. In all these strategies, a hypothesis about 
the interests of a party is used as starting point for a dialogue in which the 
actual interests of that party are uncovered.  
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These strategies all rely on a-priori knowledge of the negotiation situation. 
Online dispute resolution applications may support a procedure similar to 
these, based on knowledge of the situation. A model of the interests in dis-
putes can be imagined that acts as a starting point for asking ODR users 
about their interests. This model describes the interests that negotiators in a 
certain situation can be expected to have, and will further be referred to as 
the hypothetical interest model. 

 
Instrument 14: The hypothetical interest model 

A hypothetical interest model can be built on two levels. First, it can con-
sist of interests that are known to be important in conflicts in general. Se-
cond, the general model can be instantiated with knowledge about a specific 
type of conflict. For conflicts in general, people are known to care about 
certain aspects of the situation. Apart from the outcome, aspects such as 
fairness and procedural justice have been found to be important (see Sec-
tions 5.4, 5.5, and 5.6). For conflicts in a specific domain (say, divorce), a 
hypothesis can be made about the interests that disputants are likely to 
have. People who are dealing with a divorce can be expected to worry about 
their children and their financial situation. Knowledge about the interests in 
a certain type of conflict can be developed with the help of experts in that 
area. 

With this hypothetical interests model, ODR users can be questioned 
about their interests in the situation. Detailed domain knowledge can be 
used to question specific issues (“Where do you wish your children to live 
after the divorce?”). General conflict knowledge is useful for uncovering 
interests that are specific to the dispute, and cannot be found using the do-
main knowledge. A general question about the conflict (“Is there a reason 
why this dispute needs to be resolved before a certain date?”) can uncover 
interests that are of key importance but that are not common (“I need to 
have the divorced finalized as soon as possible because I fear that my ex will 
take the children abroad”). 

The hypothetical interest model that is suggested is used mainly as a basis 
for asking disputants revealing questions about their interests. Disputants 
themselves are capable of recognizing their interests and of writing them 
down. The hypothetical interest model promotes self-reflection, and helps 
users to organize their thoughts about the dispute. As a result, they will 
better be able to oversee the situation and possible ways of dealing with it. 
Additionally, they will be better able to communicate about their interests 
with their adversary. Finally, the availability of a hypothetical interest model 
can be expected to “nudge”25 the dispute resolution process in a certain direc-
tion. A well-designed model may promote cooperation and increase the 
chance of resolution, because it helps parties to focus on the most relevant 

                                                             
25 Gently push in a certain direction, see (Thaler & Sunnstein, 2009) 
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interests rather than on their positions. Furthermore, it can promote a focus 
on mutual interests, thereby highlighting the benefits of cooperation.  
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The above approach for supporting uncovering interests heavily depends 
on the assumption that it is indeed possible to create an overview of the 
interests that a negotiator may have in a certain conflict situation. The fol-
lowing sections will support this assumption by actually creating such an 
overview. The following sections explore the interests that people are likely 
to have in a conflict.   

Following Lax and Sebenius (1986), a categorization of four main types of 
conflict interests is used. People involved in negotiations may have four 
kinds of interests: substantive interests, process interests, relationship inter-
ests, and interests in principle. Substantive interests are interests in the result 
of the negotiations, and are discussed in section 5.4. Relationship interests 
(section 5.5) are the interests in building or maintaining a good relationship 
with the other party. Process interests are concerned with the way in which 
negotiations are conducted, and interests in principle are the interests that 
people may have in doing things “the right way”. Section 5.6 addresses the-
se last two types of interests. The findings are illustrated with examples 
from the three online dispute resolution applications introduced earlier. On 
the one hand, this demonstrates how ODR applications can interrogate their 
users about certain types of interests. At the same time this also demon-
strates how, with the help of domain experts, the general model of interests 
can be developed into a set of questions that can be used to identify interests 
in a specific domain.  
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At the source of any dispute, there is a conflict of interest. A conflict of in-
terest results in a dispute when the effects on (at least) one of the parties are 
severe enough to motivate them to take further action. What drives people 
to take action? Much of human behavior is related to needs. When an indi-
vidual’s need is frustrated, this has a negative effect on one’s wellbeing 
(Reeve, 2005). This leaves the person feeling bad mentally or physically and 
will motivate them to take action. If we understand basic human needs, we 
can understand the interests that drive people to conflict.  

(Reeve, 2005, p. 73) “A need is any condition within the per-
son that is essential and necessary for life, growth, and well-
being. When needs are nurtured and satisfied, wellbeing is 
maintained and enhanced. If neglected or frustrated, the need’s 
thwarting will produce damage that disrupts biological or psy-
chological wellbeing. Motivational states therefore provide the 
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impetus to act before damage occurs to psychological and bodi-
ly well being.” 

All people have needs, and all people have the same basic needs. To some 
extent, however, people have individual needs as well that relate to their 
specific situation or background. Ekins and Max-Neef (1992) call these needs 
wants. 

(Ekins, Max-Neef, 1992, p.181) ”Human needs are ontological 
facts of life. They can be clearly distinguished from wants in 
that continuous failure to satisfy needs results in progressive, 
and sometimes irreversible, human malfunctions, whereas un-
satisfied wants lead to little worse then frustration. Because 
needs are needs, they are the most potent source of human mo-
tivation, when people know whence their satisfaction is to be 
sought.” 

Human needs relate to a number of factors. All humans have the need for 
food and protection, for instance, because they need to keep their body in 
working order, but there are also needs for matters such as respect, belong-
ing, and friendship. There are numerous classifications of the kinds of needs 
that people have, the most famous of which is Maslow’s (1943) model. 
Maslow establishes a hierarchy of needs common to all individuals. At the 
basis of this hierarchy there are the physiological aspects of keeping an or-
ganism alive. An individual deprived of everything would first act to deal 
with these issues before addressing anything else. Once the physiological 
needs are secure, the next issue to be addressed (according to Maslow) will 
be safety, then love and belonging, then esteem, and finally self-
actualization. A simplified classification is proposed by Reeve (2005). Reeve 
makes a distinction between biological needs, psychological needs, and situ-
ation dependent needs. This classification is concrete, and fits well within a 
general model of conflict needs. It also merges different perspectives on 
human needs and motivation (Eccles & Wigfield, 2002) in a practical man-
ner. The following sections explore each of the needs in this model in more 
detail. Section 5.4.1 discusses the need for health and safety, section 5.4.2 
discusses the need for feeling good, and section 5.4.3 deals with practical 
needs.  
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At the basis of human needs, there is the need for survival. Individuals can 
only worry about other needs when their biological needs have been met. 
Much of human activity relates in a way to the survival of the organism. 
Everybody needs food, but also safety, sleep, et-cetera in order to survive. 
Although the complexity of everyday life may obscure direct needs, these 
needs are, in fact, an important drive for human behavior (Reeve, 2005). 
While there may not be many conflicts that relate directly to survival, many 
may in a way be connected to a biological need. Consider for example a 
dispute between neighbors regarding noise. Excessive noise at late hours 
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produced by one party deprives their neighbors from sleep, and thus a bio-
logical need for sleep is frustrated. In case of the personal injury claims ex-
press, we also see that health and wellbeing are central to the dispute resolu-
tion process. 
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The personal injury claims express provides an example of an ODR appli-
cation that addresses the need for health and safety. In the application the 
legal representative of a victim of a car accident handles the claim procedure 
with a representative from the insurance company. All parties involved 
have an interest in a quick recovery of the victim. By finding out what is 
needed in order to realize this negative side effects of the accident may be 
minimized. This can reduce negative effects on the victim’s life, as well as 
his or her financial needs. In order to help the victim obtain a solution that 
best fits his or her needs the physical situation of the victim and the needs 
that result from this are investigated.  

 
Figure 24: Investigating the consequences of an accident. 
First (see Figure 24), the victim explains how the accident affects his life. 

What are the physical limitations that resulted from the accident, and how 
does this affect everyday life? In a later stage (Figure 25), the legal repre-
sentative and the insurance representative evaluate the medical status of the 
victim. They focus on the health and medical limitations currently experi-
enced by the victim and the changes that can be expected in the future.  

 

 
Figure 25: Questions about the medical status.  
Later, the representatives discuss the reintegration needs of the victim, i.e., 

how the victim can return to everyday life. Issues that are addressed are the 
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situation of the victim (Was the victim working, studying, self-employed?), 
and the options for returning to that situation. Will the victim be able to 
return to her job? Does she need special help with reintegration? The repre-
sentatives discuss the need to get help from a reintegration expert or from 
other relevant professionals.  

While health and survival may not be at stake in every conflict, the exam-
ple from the personal injury claims express demonstrates that there certainly 
are cases where these issues are important. The example also demonstrates 
that an abstract and theoretical need can be translated into a set of questions 
specific to a certain type of conflict. 
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Humans may also become frustrated over issues that are not directly relat-
ed to survival. Psychological needs refer to the need to exercise skills and 
improve skills (Reeve, 2005). When a psychological need is frustrated, peo-
ple will try to restore the balance. The negative feelings that result from frus-
tration will only disappear if the psychological need is satisfied. People who 
have their psychological needs satisfied often feel engaged in their sur-
rounding, and they report feeling “vital” and “alive” (Reeve, 2005). Three 
key aspects in achieving this sense of well being are autonomy, competence, 
and relatedness. 

The first psychological need is the need for autonomy. Autonomy is the 
capacity to be able to fully determine what to do, say, or think26. This need is 
frustrated when an external force compels an individual to act in a certain 
way, for example when someone pushes us toward a certain action. The 
feeling of autonomy depends on three factors (Reeve, 2005). The first is the 
perceived locus of causality: Was the cause of an action within ourselves, or 
was the action externally motivated? Deci and Ryan (2000) use the term 
intrinsic motivation for this concept. Second, volition is the “unpressured 
willingness to engage in an activity”. Volition is high when someone feels 
free in performing the current activity. Third, perceived choice refers to the 
number of options from which we have to choose. When someone is asked 
to choose between tasks, this might feel like an autonomous action when a 
large range of options is presented, while it may feel more like coercion 
when there are only two not very appealing options from which to choose.  
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The need for autonomy is frustrated when someone does not feel in con-
trol of his or her own choices or actions. An individual who is forced to ac-

                                                             
26 Of course, there are more perspectives on autonomy than that of autonomy as a psychologi-
cal need. Ethical and legal perspectives on autonomy fall outside of the scope of this work, since 
this works does not consider the amount of freedom that an individual ought to have, but rather 
the consequences that the frustration of certain needs does have on these individuals. For more 
on the broader conception of autonomy, the reader is referred to Christman (1988). 
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cept an unsatisfactory option may be unhappy, as will someone who has to 
choose between several bad options. With signpost to justice, a consumer 
can write a letter to a vendor. In this letter, consumers address the options 
for resolution that vendors provided in earlier conversations about the con-
flict. They state their opinion of these options, and also explain why these 
are unsatisfactory. In the same letter, they also offer their own suggestions 
for a solution and ask the vendor to respond to these suggestions. By ad-
dressing these items in a letter, signpost to justice helps the customer to re-
gain control over the outcome of the conflict. Customers who have the op-
portunity to write a letter about their point of view on the solutions that 
were offered will not simply accept any offer. It also increases perceived 
choice and maybe even actual choice when the vendor takes the suggested 
options seriously. 

 
The second psychological need is the need for competence. This is the 

need to perform well and to continuously improve skills (Reeve, 2005). It 
refers to the drive to always do the best possible for self-actualization 
(Maslow, 1943). According to Maslow (1943, p.10), “What a man can be, he 
must be”, and not living up to the full potential can lead to restlessness and 
discontent. The need for competence is satisfied when people get to perform 
tasks that pose a challenge, and perform well in these tasks (Reeve, 2005). If 
a task is not challenging, it can become boring, and if a task is too challeng-
ing, it can lead to stress (Reeve & Deci, 1996).  

The expectations of the environment need to be clear, so that the individu-
al can determine whether or not they have been met. Feedback can also help 
to assess performance. The task itself can provide feedback: Did the task 
succeed, or did it fail? The task of turning on a light has visible feedback of 
succeeding when the light actually comes on after flipping the switch, for 
example. The environment can offer further feedback. By comparing the 
performance to that of others, the relative success can be determined. Direct 
feedback from others can also help to learn about the level of performance. 
Finally, the current performance can be compared to past performances, so 
that progress may be made visible (Reeve, 2005). Positive feedback can in-
crease intrinsic motivation, while negative feedback may reduce it (Deci & 
Ryan, 2000).  
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Traffic accidents can result in permanent disabilities. Victims may not be 
able to perform various tasks at the same level as before, and may have to 
give op certain activities, plans, and goals. They may have to change jobs, 
give up hobbies, or abandon studies. Their performance may even never be 
at the level at which it was before, which can frustrate the psychological 
need for competence. The personal injury claims express identifies the wor-
ries that the victim has about the consequences that the accident may have 
on his or her life and functioning (also see the example in section 4.3.2 on 
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talking about emotions). There are a number of questions about the reinte-
gration needs as well (See the example in section 5.4.1). By addressing these 
issues, the victim’s worries and needs about his or her ability to restore a 
level of competence similar to before the accident are addressed.  

 
The third psychological need is the need for relatedness (Reeve, 2005). 

This is the need for friends and personal relationships. It is not just the need 
for social interaction; it is the need for warm and caring relationships and 
understanding. In such a trusting relationship, people can express them-
selves freely. People invest time in building and maintaining such relation-
ships. The value of a relationship is often considered to be crucial in negotia-
tion and is considered to be one of the main reasons for pursuing interest-
based negotiation (Lewicki, Saunders & Barry, 2006, Lax & Sebenius, 1986; 
Fisher, Ury & Patton, 1991). For this reason, the value of relationships is 
discussed in more detail in a separate section (Section 5.5).  
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There are, of course, also needs that are not as closely related to someone’s 
physical or psychological wellbeing as those discussed in the previous sec-
tions. When your refrigerator malfunctions, your wellbeing is not immedi-
ately affected, but you do need to get it repaired. While situations like this 
may result in some stress and maybe even some bother (unfrozen food may 
have to be thrown away), they hardly ever threaten one’s physical or psy-
chological health. Needs of this kind are called situation-dependent needs, 
and, because of their non-lethal character, sometimes even quasi-needs 
(Reeve, 2005). A situation-dependent need is an immediate need that is 
caused by the direct environment. The satisfaction of the need fulfills some 
situational or social requirement, and, therefore, the need has a sense of 
urgency. However, as the requirement is fulfilled, the need disappears. Situ-
ation-dependent needs are not real needs, but “situationally induced 
wants,” because they depend on the situation and not on the person. As the 
situation changes, the need may disappear. An example of such a need is the 
need for money to pay the electricity bill. After the bill is paid, the need is 
(temporarily) relieved. This example also demonstrates that although these 
situational needs depend on the context and may be relieved, some of them 
may be recurring over longer periods of time.  
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In the personal injury claims express, there are also several questions that 
relate to the practical needs of the victim. One of the aims of the application 
is to enable the victims to return to their everyday life as soon as possible. To 
this end, the insurance company is encouraged to issue advance payments 
for immediate needs where possible, instead of waiting for the entire claim 
handling procedure to conclude first before settling the issues financially. 
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This can help to reduce the negative side effects that injuries may have on 
victims. Figure 26 shows the part of the application where advance pay-
ments can be requested for any claim.  

 
Figure 26: Claims in PICE. The image shows a partial list of issues.  
  
In the personal injury claims express, attention is also given to the situa-

tional needs of the insurance company. A number of questions do not relate 
to the health and wellbeing of the victim, but rather to the information needs 
of the company.  
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A dispute can have a negative effect on a relationship. While the value of a 
relationship is not usually made explicit, a dispute situation can make an 
evaluation of this value necessary. When disputants cannot resolve a conflict 
in a satisfactory way, they may find it difficult to maintain a good relation-
ship with their opponent. This holds true for personal as well as professional 
relationships. Dispute resolution procedures can cause further damage to a 
relationship. Strong adversarial procedures can increase the animosity be-
tween parties. Interest-based procedures can potentially increase parties’ 
appreciation of each other’s point of view, and can help to restore a healthy 
relationship. Online dispute resolution applications can help parties to con-
sider the value of their relationship with their opponent, so that they know 
how much they should invest in maintaining it.  

Two main types of relationships can be distinguished: task-based relation-
ships and communal-based relationships (Reeve, 2005). Task-based (or ex-
change) relationships are functional relationships that focus on an exchange 
between the parties. The parties need each other to achieve certain goals, but 
they do not need each other to fulfill their need for relatedness. The parties 
conduct business with each other, and do not expect anything from one 
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another beyond this. A good task-based relationship can be of great value. 
In a business setting, for example, a long-term cooperation can be a good 
source of knowledge, power, and business opportunities. Business relation-
ships that have been built up over years can be a great asset, and so there 
might be value in maintaining a good relationship, even when its benefits 
are temporarily shaded by conflict. The second type of relationship is the 
communal relationship (Reeve, 2005). Examples of this are friendship and 
family ties. These bonds are important, as they fulfill the basic human need 
for relatedness (see Section 5.4.2). In communal relationships, people care 
for each other without keeping track of the contributions of each other. 

Relationships (of any kind) can only blossom under certain circumstances 
(Lewicki, 2006). Trust is an absolute requisite for any relationship27. Without 
some kind of trust, there will be little exchange between parties, and the loss 
of trust often is a reason for ending a relationship. Task-based relationships 
often rely on calculus-based trust, based on knowledge of the penalties for 
betrayal. Parties, especially in one-time interactions, do not know much 
about each other, and must rely on external means for trust (Barendrecht & 
van Bijnen, 2004; Paulson & Naquin, 2004). 

ODR applications can support users in evaluating the value of their rela-
tionship with their opponent. This can help disputing parties to decide how 
much time, effort, and money they are willing to spend on maintaining a 
good relationship. A business, for example, may be willing to invest some 
time and effort in maintaining a good relationship with a single customer. In 
other cases, parties are related to each other in some way or another due to 
circumstances.  

In conflict situations, parties do not decide simply whether to invest in 
maintaining a relationship, they have to decide on how much they want to 
invest in the quality of that relationship. Neighbors, for example, will be 
related to each other as long as they live close to each other, and family 
members will always have certain ties to each other as well. While the value 
of these relations is not usually considered explicitly, it can become an im-
portant issue in times of conflict. In these cases, investing in the quality of 
the relationship may be rewarding. ODR applications can help the parties 
focus on the future of their relationship, and on the benefits of working to-
gether on finding a solution. They can feature questions about the relation-
ship between parties that are tailored to meet specific situations.  

K)7+3*'(#(*#;%'()0&I#0*+').&-)+7#(?&#/,4%&#*>#(?&#-&4,()*+'?)3#

Signpost to justice offers users advice on the dispute resolution process. 
The relationship between the parties is an important factor in determining 
the advice. In general, people who will have to deal with each other in some 
way in the future are advised to look for a cooperative problem solving 

                                                             
27 Dealing with trust in online dispute resolution was discussed in Chapter 4. 
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method. Figure 27 shows a question regarding the current level of commu-
nication between parties. Is there contact between you and the other party? 

 

 
Figure 27: A question that investigates the current communication be-

tween parties.  
Other questions address factors of the dispute such as the future relation-

ship between parties. The answers to the questions are used for determining 
the advice. When the current communication is difficult, and parties will 
have to deal with each other after the dispute, or even to resolve the dispute, 
the advice will include options for improving communication.  
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People who have to solve a conflict have an interest in the way that the 
conflict is solved as well as in the actual outcome that is obtained (Lewicki, 
Saunders & Barry, 2006; Lax & Sebenius, 1986). Although these process inter-
ests may not be the first interests that someone will consider when thinking 
about a conflict, they are important to the end result. 

There are several factors that affect the appreciation that disputants have 
of a procedure and its final results. Awareness of the importance of these 
factors can affect the decisions that parties make in the dispute resolution 
process. First, aspects of cost are discussed in section 5.6.1. The importance 
of the personal experience with the procedure is discussed in section 5.6.2.  
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Every dispute resolution procedure comes at a certain price. More specifi-
cally, every dispute resolution procedure comes with various costs and ben-
efits, each of which may weigh in more or less for different people and for 
different conflicts. Disputants need to be aware of the costs and benefits of 
various options in order to make good decisions in the process.  

Gramatikov (2008) provides an overview of the various types of costs that 
are involved in dispute resolution. The most obvious are the monetary costs, 
such as legal fees, but additional costs such as traveling expenses and other 
expenses must also be considered. Dispute resolution also takes time. There 
will be a certain delay between the start and finish of a procedure. During 
this time, the disputant’s life may be affected by the conflict, resulting in 
missed opportunities. The wait may also cause negative emotions and stress, 
and it may cause damage to the relationship. Procedures can differ in the 
certainty that they offer: What kind of results will be produced and in what 
timeframe? This uncertainty can again have a negative impact on dispu-
tants. Finally, disputes and dispute resolution procedures may come at a 
social cost when they affect someone’s position in the community. 
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Signpost to justice offers advice on professional help that best fits users’ 
conflict resolution needs. The advice includes information on the costs in-
volved in the various options. It starts with general information about the 
type of services that are offered and links to a site that provides contact in-
formation of lawyers. Next, the costs are discussed, as well as the options for 
financial support. It is made clear that representation by a lawyer is required 
for certain procedures, and finally the time that a procedure can be expected 
to take is discussed.  

In the case of a formal legal procedure, for example, it is made clear that 
depending on the conflict, the procedure may take anywhere from several 
days to several years. Signpost to justice makes the costs of all relevant dis-
pute resolution professionals transparent, and helps disputants to make the 
best choice for their personal situation.  

K"Q"! 9785)15,&5.

There can also be a difference in the way that procedures are experienced 
and appreciated by the disputants. These differences may be due to the de-
sign of the procedure, the execution of the procedure, or the attitude and 
needs of the disputants. Research has uncovered a number of factors that 
affect the appreciation of a procedure (Colquitt, 2001). Knowledge of these 
factors can help to improve design of online dispute resolution applications, 
but it can also help users of ODR to consider what they value in a proce-
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dure. This information can be useful within an ODR procedure, as well as 
for evaluating and deciding on alternative options.  

Research on procedural justice has provided a number of insights into the 
factors that affect people’s evaluation of a procedure28. According to the 
research, the perception of this fairness depends on a number of factors. 
People greatly value the opportunity to express their own view of the situa-
tion (Thibaut & Walker, 1975)). People who have had an opportunity to 
voice their opinions perceive that they have had some control over the pro-
cess. People also feel that a procedure is fairer if they have some say over the 
outcome, if they have decision control (Thibaut & Walker 1975).  

Other research (Colquitt, 2001; Colquitt, Conlon, Wesson & Porter, 2001) 
has shown that a procedure is regarded as fair when it adheres to a number 
of procedural rules. A procedure has to be consistent in that it is applied in 
the same way every time and for everyone. The procedure needs to suppress 
biases, so it should have independent decision makers or have mechanisms 
that limit the effects of bias. A procedure has to be based on accurate infor-
mation, and a mechanism should exist to correct erroneous information. 
Finally, a procedure has to be ethically correct. 

The perception of fairness is further influenced by the way in which the 
decision maker acts toward the subject. Research on interactional justice 
(Bies & Moag, 1986) has identified several key aspects. The first is the polite-
ness and respect that are shown in the interaction. Second, information 
about the procedure is important. This informational justice can be decom-
posed into two aspects. The first is honesty of the neutral party. The second 
aspect of informational justice is whether explanations about the procedure 
are reasonable, timely, and specific (Colquitt, 2001).  

Finally, people are concerned with receiving a fair outcome. An important 
concern for people involved in a conflict often is that the current situation is 
not “right”. Something has happened that is not in line with their sense of 
justice, and perhaps also not in line with a general sense of justice. In many 
conflicts, the quest for making things right will be even more important than 
the talk about substantial issues. The sense of “what is fair” or “what is 
right” may be an important factor in the behavior of parties in a conflict. Lax 
and Sebenius (1986) saw these considerations as an important category of 
interests next to substantial, relationship, and process interests; they labeled 
them “interests in principle.” 
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One of the reasons for the development of the personal injury claims ex-
press was that claims procedures often did not meet the procedural needs of 
victims. The procedures were often handled mainly by the victims’ repre-

                                                             
28 According to the work on validation of justice concepts by Colquitt (2001), there are four 
factors that determine the perception of justice. These are distributive justice, interpersonal 
justice, informational justice and procedural justice. 
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sentatives and the insurance companies, with little involvement from the 
victims themselves. Victims missed an opportunity to voice their position; 
they had little control over the procedure and the outcome, and in some 
cases they were not treated respectfully. The personal injury claims express 
should remedy this in several respects. The application allows victims to 
monitor the communication between the professional parties. The victim can 
respond to the proceedings in a dedicated area. This increases voice, process 
control, and control over the outcome for the victim. The transparency of the 
communication further provides an incentive for professionals to discuss the 
victim in a respectful way.  
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This chapter has addressed the third research question:  
What is the potential for supporting disclosure and sharing of information 
about interests through online text-based applications? 

Following the research methodology, the four supportive questions were 
answered in order to clarify the research question. 

1. What are the specific tasks that have to be performed in order to achieve 
this element of integrative negotiation? 

2. How are these tasks executed in practice?  
3. How can online text-based applications support performance of these 
strategies?  
4. How do ODR applications facilitate these strategies? 

 
In answering these questions, one keys task was identified: uncover inter-

ests. It was found that this task is performed in practice by asking relevant 
questions. Instrument 14: The hypothetical interest model was developed to 
support this task. Moreover, three areas of interests were identified about 
which questions need to be asked: 1) interests in the outcome, 2) interests in 
the relationship, and 3) interests in the process. These areas were investigat-
ed, in order to clarify the issues about which questions have to be asked. 
Examples from the three applications demonstrated how such issues could 
be addressed in practice. The examples further demonstrated that input 
from domain experts could be used to develop relevant questions about the 
problem domain.  

Coming back to the research question, the following can be concluded. 
Online text-based applications can facilitate the disclosing and sharing of 
interest by asking the right questions. It was found that the questions that 
have to be asked could be identified through two distinct approaches. A 
review of literature on conflict needs showed that it is possible to identify 
interests that are important in all conflicts. The examples further demon-
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strated how expert knowledge could be used to further specify questions for 
a specific domain. It is not only technically possible to ask about interests in 
an ODR application, it is also possible to ask the right questions. The most 
important contributions of this chapter lie in the development of a struc-
tured approach for identifying interests. The structured analysis of conflict 
interests also merges available perspectives on human needs and conflict 
interests in a new way.  
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Online Dispute Resolution has the potential to provide cost-efficient pro-
cedures. But it also has the potential to support disputants in their interac-
tion (Chapter 4) and to help them identify their interests (Chapter 5). With 
procedures that are designed specifically for online communication (rather 
than copying offline procedures; see Chapter 3), Online Dispute Resolution 
can empower disputants and increase their chances of finding a solution 
without third-party interventions. The current chapter focuses on the devel-
opment of instruments with which ODR applications can support dispu-
tants in an essential but also difficult task of dispute resolution: developing a 
solution that both parties can agree on. The fourth research question is ad-
dressed: 

What is the potential for supporting the development of creative options and the 
effective evaluation of options regarding their fairness and the frequency of their 
use by others in similar situations through online text-based applications? 

The integrative negotiation task of developing creative outcomes will first 
be decomposed into four basic tasks (section 6.1): defining the problem, 
creating options, evaluating options, and creating packages. These four tasks 
define the outline of this chapter. In what follows, the potential for online 
communication tools to support each of these tasks will be investigated. 
Section 6.2 investigates the potential for supporting the task of creating a 
shared problem definition. A strategy is identified, and an instrument is 
developed that supports disputants in creating an overview of the interests 
that both sides have in the dispute. Section 6.3 deals with supporting the 
development of creative options. Preconditions for creativity are discussed, 
as well as the potential of (online) brainstorming. An instrument is devel-
oped for supporting brainstorming in online dispute resolution. With this 
instrument, disputants together create a range of potential solutions for the 
issues that they identified earlier. In section 6.4, online instruments for eval-
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uating options are developed. The value of objective criteria and of alterna-
tive options is discussed, and instruments are developed for systematically 
evaluating creative ideas using these criteria. Section 6.5 then describes in-
struments for supporting the process of combining various options into a 
package agreement that realizes integrative potential. To this end, strategies 
for distributing value are investigated, as well as the one-text negotiation 
procedure. An instrument for the one-text procedure is developed and an 
example demonstrates how a similar instrument was implemented in prac-
tice. Conclusions are drawn in section 6.6. 
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Next to uncovering interests, Lewicki, Saunders & Barry identified three 

more key tasks in the negotiation process: the definition of the problem, 
generating alternative solutions, and evaluating the alternatives and choos-
ing among them. Raiffa, Richardson & Metcalfe (2002, p.196) suggest a four-
stage strategy that addresses each of these tasks: the negotiation template. A 
negotiation template is developed in four steps. First, parties discuss their 
interests in order to define the problem that they are facing. Second, parties 
explore the possibilities, without committing to anything. Third, parties 
individually evaluate what’s on the table, and what they want and need 
from this. When the template is completed parties can move on to the fourth 
stage: developing outcomes by creating packages of options. These four 
tasks will be the subject of the remainder of this section:  

1. Create a shared problem definition. First, parties have to define the 
problem that they are facing. They have to be clear on their own inter-
ests, and on those of their adversary. A clear definition of the problem 
and the decisions that are to be made is an absolute prerequisite 
(Lewicki, Saunders & Barry, 2006; Coleman & Deutsch 2006).  

2. Explore creative options. Next, disputants have to explore the possibil-
ities that are available. Creativity is needed to find solutions that meet 
the interests of all parties. Parties look both for ways to add value to 
the negotiation (expanding the pie), and for ways to distribute value 
effectively (dividing the pie). The creative stage needs to be separated 
from evaluation and decision-making to prevent premature judgment 
stifling creativity (Mnookin, Peppet & Tulumello, 2000; Moore 2003). 

3. Evaluate solutions. Available options have to be evaluated, so that 
both parties know how they meet their needs. Careful evaluation of 
solutions can also help parties to identify potential improvements, and 
it can protect them from accepting offers that they are better off reject-
ing.  

4. Combine ideas into an attractive package. Finally, the best options 
have to be combined into a solution that can be implemented. 
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The first task in developing creative outcomes is to define the problem. 
Raiffa, Richardson & Metcalfe (2002) identified two stages in this process. 
The first stage toward defining the problem is the exploration of interests. 
This is not within the scope of this chapter, and was already discussed in 
Chapter 5. The second stage toward a problem definition is for negotiators 
to talk to each other and try to define the problem that they are facing. In 
this “dialoguing” or “pre-negotiation” phase, negotiators learn about each 
other’s views, and define the problem together. This process is essential for 
the rest of the negotiation, since it will shape and set the boundaries for all 
further discussion (Lewicki, Saunders & Barry, 2006, p. 76). Both parties 
need to be involved, so the problem definition reflects the needs of both 
(p.77). The most structured approach for this stage is for the parties to de-
velop a template that describes all of the interests (Raiffa, Richardson & 
Metcalfe, 2002). Parties first discuss the issues that need to be decided. There 
will usually be some overlap between the issues that either party suggests, 
but there will also be a number of issues that are only mentioned by one of 
the parties. A complex negotiation template will make negotiation confusing 
and difficult. The focus in defining the template has to be on capturing the 
key issues, and to define these issues clearly.  
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Negotiators can develop an overview of their interests by sharing the in-
terests that they have identified individually. Online tools can provide much 
support for this task. They can provide the communication facilities that are 
needed. But they can additionally structure the dialogue about the problem 
definition in a way that promotes cooperation. This can be done by setting 
boundaries on the dialogue (what kind of remarks are allowed), but also by 
making sure that both parties have an equal influence on the problem defini-
tion.  

The instrument below offers a structured approach for discussing the 
shared problem definition. The approach structures the process of creating a 
problem definition and ensures that each party has a say in this definition.  

 



Chapter 6 

 

 
 

124 

Instrument 15: creating a shared problem definition 

1. For every interest  
a. Express. One party indicates if this interest is important to him 

and her, and why this is so. 
b. Discuss. The other party can then add his or her opinion on the 

issue. 
2. Clarify. If a remark is unclear, the other can respond by asking for clarifi-

cation. 
3. Agree. Parties can agree with each other on an interest. 
4. Agree to disagree. Interests cannot be refused or rejected – each party has 

a right to have his or her own interests. If parties disagree on an issue, 
they agree to disagree and move on to the next topic.  

 
Each party needs to have an overview of his or her interests for this in-

strument. Instrument 14 for uncovering interests from chapter 5 could be 
used to create such an overview. Figure 28 demonstrates how a dialogue 
about the problem definition could follow from an overview of interests of 
the children (an example that was also used in chapter 5).  

 

Interests of children 

Have two involved parents A: I feel that this is really important. 
B: I agree with you; we should really 

make an effort to make this work. 

A stable living situation B: The children must have a normal and 
stable life as much as possible. 

A: Do you mean that they should only 
stay with one of us? 

B: Not necessarily, as long as there is 
not too much stress for them. 

A: I agree. 

Role in children’s life 

Be an important part of the chil-
dren’s lives 

A: I want to be an important part of 
their lives. 

B: Me too; that is essential to me.  

Figure 28: Parents A and B discuss their interests regarding the children. 
This way, they learn about each others' wishes and needs. 

 
A dialogue about interests can be difficult, and may lead to disagreement, 

but also to strong emotional responses and maybe even escalation of the 
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dispute. The process is a learning experience that requires trust and a will-
ingness to cooperate from both parties. Chapter 4 describes instruments for 
dealing with communication issues and promoting cooperation. These in-
struments can be used to deal with issues that arise in the outcome devel-
opment phase of the dispute resolution process. 
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The divorce plan demonstrates how an online tool can help to make sure 
that parties discuss relevant topics. The application offers a platform where 
divorcees can discuss all of their interests and develop outcomes (See section 
3.4, part 1). The divorce plan makes sure that parties consider all relevant 
issues, and helps the parties consider how decisions will affect them and 
their interests. And it helps the parties to focus on the interests of those who 
are usually not at the negotiation table: the children. In a way, the divorce 
plan is a predefined problem definition. 
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The second task in the process of developing creative outcomes is to de-
velop a range of creative ideas. When both parties feel that their interests are 
reflected in the shared problem definition, they can explore the options that 
are available to resolve their dispute. Creativity is required here, as parties 
need to go beyond the immediately obvious options, since these will proba-
bly be mostly suited to their own needs. 

Every negotiator has the potential to be creative, and suitable conditions 
can help to realize this potential (Ogilvie & Simms, 2009). A proper envi-
ronment allows the parties to explore, to develop immature ideas, and to 
play (Carnevale, 2006). Taking people from their customary environment 
can help them to develop a new perspective of the problem. In order to 
reach creative results, negotiators have to be able to imagine and discuss 
ideas that are beyond the immediately obvious (Lewicki, Saunders & Barry, 
2006; Fisher, Ury & Patton, 1991). They need to find options that are differ-
ent from the obvious ones that primarily satisfy their own needs. Creation 
requires parties to be open to any suggestion, while at decision times they 
need to work out which options are working and which are not. Judging 
hinders the creative process, and therefore creation and decision time have 
to be separated (Mnookin, Peppet & Tulumello, 2000). The processes of cre-
ating and evaluating could be alternated. Moore (2003, p.281) also suggests a 
separation between creation and evaluation stages in order to prevent inhi-
bition and to avoid premature evaluation and rejection of potentially viable 
options. Creativity requires freedom from practical constraints, and players 
have to be able to pitch suggestions without becoming the owner of the idea 
(Mnookin, Peppet & Tulumello, 2000). Modifying the constraints of the 
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problem can further help to realize playfulness. By imposing artificial limita-
tions, for example, parties are forced to come up with creative solutions.  

The time frame that is defined for the creative process in important. The 
time that is available for problem solving has to be limited so parties don’t 
get tired of the process. At the same time, there should be little pressure; 
creative solutions require a certain amount of exploration, so disputants 
need to resist the urge to agree with the first option that appears reasonable 
(Cleese, 1991). Harinck & de Dreu (2004) showed that low time-pressure in 
negotiations can lead to more integrative outcomes. Negotiators need to 
have the time to open up to creative options. Finally, every conflict of inter-
est creates tension between disputants. On the one hand, this tension may be 
seen as a threat for the creativity that is required. On the other hand, it is this 
tension that motivates disputants to seek change. “Novelty engenders con-
flict and/or creativity requires conflict” (Gruber, 2006). Disputants need not 
downplay their opposed interests.  

A technique that is often suggested for developing creative ideas in nego-
tiation is brainstorming (Carnevale, 2006; Coleman & Deutsch, 2006; Moore, 
2003, Mnookin, Peppet & Tulumello, 2000). In brainstorming, the negotia-
tion parties try to develop a number of ideas quickly. Osborn (1963) devel-
oped brainstorming as a technique for idea generation. He developed four 
ground rules that guide the process: (1) no evaluation; (2) creative (and even 
unpractical) ideas are welcome; (3) focus on quantity of ideas; and (4) com-
bine and improve ideas of others. The rules do not address the quality of the 
ideas, as the general belief was that a larger number of ideas will include a 
larger number of good quality ideas (Reinig & Briggs, 2008). 

In practice, a number of factors limit the performance of brainstorming 
groups (Reinig & Briggs, 2008; Michinov & Primois 2005; Hymes, 1992). 
When participants have to wait for their turn, this can limit production 
(Diehl & Stroebe, 1991). Furthermore, evaluation apprehension means that 
even when the rules of brainstorming state that evaluation has to be tempo-
rarily suspended, a fear of being judged by other group members can keep 
people from putting forward ideas (Brown & Paulus, 1996). Also, individual 
group members may free ride. They count on others to put forward creative 
ideas and trust that their loafing will not be noticed (Karau & Williams, 
1995).  

Electronic brainstorming seems to be able to overcome these issues with 
brainstorming (Michinov & Primois, 2005). Production blocking is overcome 
when nobody has to wait for a turn. Evaluation apprehension can be re-
duced when people can put forward their ideas in relative anonymity. 
However, in an online dispute resolution situation where two disputants 
have to generate ideas, there will be no such anonymity. Limited anonymity 
does, however, have the advantage that it prevents free riding behavior 
(Michinov & Primois, 2005). When the contributions of individual partici-
pants to the process are made transparent, loafing will be reduced.  

Research has shown advantages of online brainstorming for tasks where 
the goal is to create as many options as possible (divergent tasks). In this 
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research, chat-like communication was used for online brainstorming. Each 
member of the brainstorming could simultaneously contribute ideas to a 
common overview. However, it seems that this chat-like communication is 
outperformed by face-to-face communication in tasks where relevant and 
irrelevant ideas have to be distinguished (Kerr & Murthy 2004). In the cur-
rent research, separate instruments are developed for generating ideas and 
for evaluating ideas, so we can expect the effects of the above findings to be 
minimal. 
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Brainstorming is a suitable strategy for generating creative ideas in negoti-
ation, and online communication can help to overcome some of the limita-
tions of the strategy. Brainstorming in ODR can be simple. Participants try to 
generate as many options as possible, and in this process they are only lim-
ited by the very basic rules of Osborn. A time frame can be defined for this 
activity. If both parties work on idea generation at the same time, they can 
respond to each other’s suggestions immediately. This would require a lim-
ited time frame. However, a longer time frame would probably result in 
more suggestions and it would also allow parties to consider suggestions in 
more detail (Harinck & de Dreu, 2004). Experimentation would be required 
to establish an ideal time frame.   

As was shown above, free-riding behavior in brainstorming can be re-
duced by reducing anonymity. One way to exploit the benefits of online 
communication is to make the efforts of each contributor transparent. This 
can be achieved by listing the name of the contributor with each suggestion 
that is made. Furthermore, a counter could indicate the number of sugges-
tions that was contributed by each party. The quality of contributions is not 
relevant at this time, as judgment is temporarily suspended.  

Another suggestion for increasing quantity (and possibly quality) of ideas 
is suggested in Kolfschoten, Vreede, Briggs, and Sol (2010). The authors 
suggest that contributors have to be free to select the topics that they wish to 
address and the order in which they address them. This allows them to em-
ploy their creativity and expertise most effectively.  
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Instrument 16: Brainstorm  

1. Overview. Each party has access to an overview of the interests that are 
at the basis of the conflict (for instance, in the form of a hypothetical in-
terest model). 

2. Rules. The rules for brainstorming are explained: 
a. Postpone judgment 
b. Any idea is welcome 
c. You can add variations or improvements on earlier ideas 
d. Come up with as many ideas as possible 
e. You are free to switch to other topics at any time  

3. Suggestions. Each party adds his or her suggestions to the overview of 
topics. Suggestions are immediately visible to the other party. 

 
  Figure 29 illustrates what the results of a brainstorming session following 

the above instrument may look like. In the example, two parents (A and B) 
have generated a number of ideas about the way that they can care for their 
children after their divorce. Every idea is marked with the initial of its con-
tributor, and a counter in the upper right corner displays the number of 
contributions made by each parent.  

 

Options for topic: children                                contributions: A - 3  | B - 3 

- A: We should both be involved in important decisions. 

- A: Children can live with me and visit you regularly. 

- B: We should live close to each other, so that children don’t have to 
live in two different worlds. 

- B: We care for children equally – one week they live with me, the 
next week they live with you. 

- A: The holidays should alternate, so that the kids spend one 
Christmas with one of us, and the next with the other. 

- B: We should regularly check if the agreements still work well. 
 

  Figure 29: Results of a brainstorming session about the children. 
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The third task toward developing creative outcomes is to establish the 
value of the various creative ideas that were developed before. Negotiators 
have to determine if it is in their best interest to accept a certain option. This 
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is determined by the way in which an option meets or hurts their interests. 
This does not imply that negotiators should only accept proposals that meet 
their every wish. Rather, they need to consider what would happen if they 
fail to negotiate an outcome, and evaluate how negotiation can help them to 
better meet their interests.  

This section deals with instruments that may help disputants clarify what 
a good outcome of negotiation would be. Two effective negotiation tools can 
be of great use in this process: objective criteria (discussed in section 6.4.1) 
and the best alternative to a negotiated agreement - the BATNA (discussed 
in section 6.4.2).  
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Objective criteria are norms that describe how a certain problem is re-
solved in a certain context. Objective criteria may refer to decisions that are 
made in court, but they can also refer to the results of pre-court settlements, 
or settlements made in other contexts. In Dutch consumer conflicts, for ex-
ample, consumer complaint boards29 settle a large segment of disputes. Ob-
jective criteria for consumer conflicts could include information about re-
sults that were obtained through these boards. Objective criteria can help 
disputants in their search for a reasonable outcome. They can act as a start-
ing point in negotiation, and they can offer an anchoring point to which 
other ideas can be compared. Objective criteria can further help to make sure 
that negotiators have reasonable expectations about the outcome of their 
dispute. Finally, objective criteria can be of use in the decision phase of ne-
gotiation (Fisher, Ury & Patton, 1991).  
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Online communication tools can provide users with information on objec-
tive criteria. The following instrument demonstrates this. 

 
Instrument 17: Establishing a range of reasonable outcomes 

1. For every issue or topic in the negotiation: 
a. What are common solutions for this situation? 

 
This instrument in itself is very simple. ODR users can be supported in es-

tablishing a range of reasonable outcomes by providing them with the rele-
vant information. Practical knowledge about the problem domain is essen-
tial for this kind of decision support. This knowledge can be developed by 
consulting experts, or by investigating the arrangements that people make in 
actual disputes. The following example demonstrates how practical 
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knowledge can be incorporated into online dispute resolution processes in 
the form of calculation tools.  
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The following example from the divorce plan shows how common dis-
tributive norms from practice can be implemented in an online tool, and it 
shows how the results may be presented to users. The divorce plan offers 
users a number of objective criteria on various topics. Some of these criteria 
are in the form of descriptions of common solutions from practice. Alterna-
tively, the divorce plan also offers a tool for calculating a reasonable amount 
of child alimony. The calculations are based on formulas that are often used 
in divorces in the Netherlands. Figure 30 shows how parents can access the 
calculation tool when they have to decide on the matter of child alimony.  
 

 
Figure 30: Access to the calculation tool. 
 
A certain amount of data is needed in order to calculate the amount. Users 

have to answer questions about their own current and future income, and 
that of their partner. Input is required on the number of days that the child 
will stay with either party, and of the financial needs of the child. Each party 
provides financial information separately (Figure 31), while parties have to 
cooperate to answer the questions about the living situation and financial 
needs of the children.  
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Figure 31: Parents have to provide an overview of their financial situation. 

Each parent enters his or her own information.  
 
Child alimony is calculated on the basis of the information provided by 

the parties. The result is not presented as a single amount, but as a range of 
reasonable options, as is shown in Figure 32. A range of options rather than 
a single amount is presented to prevent parties getting the impression that 
there is just a single outcome. Rather, parties have to see the range of 
amounts as a starting point, from which they can develop a solution that fits 
their specific possibilities and needs.  

 
Figure 32: The results of the alimony calculation are presented as a range 

of options. 
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The second tool for evaluating the value of proposals is the Best Alternative 
to a Negotiated Agreement, commonly known as the BATNA (Fisher, Ury & 
Patton, 1991; Raiffa, Richardson & Metcalfe, 2002). The BATNA describes 
what would happen to a negotiator when the current negotiations fail. In 
some cases failure to reach an agreement might lead to long court proce-
dures and a negative decision by the judge. In other cases negotiators may 
actually be better off by not negotiating or by negotiating with another par-
ty. The BATNA is an important tool for integrative negotiation. Parties need 
to know as much as possible about their BATNA in order to assess whether 
they are better off by negotiating or by giving up and accepting the alterna-
tive (Fisher, Ury & Patton, 1991). The BATNA strongly affects the negotia-
tion position of a party. No one would (reasonably) accept an agreement 
that is worse than their BATNA, so a strong BATNA would result in a nego-
tiator with strong demands.  

The BATNA is closely related to the reservation value (Mnookin, Peppet & 
Tulumello, 2000). The reservation value is the absolute minimum result that 
a party would be willing to accept as an outcome of negotiation (Raiffa, 
Richardson & Metcalfe, 2002). By determining their reservation value, nego-
tiators can establish a bottom line that protects them from accepting unfa-
vorable options. If the BATNA is good, there will be a high reservation val-
ue, and if the BATNA is not good, there will be a low reservation value.  

The BATNA is not static. A negotiator can develop his or her BATNA in 
order to improve their negotiation position. In many negotiation situations 
there will be alternative parties who may be able to deliver the same kind of 
solution as the current opponent. There may also be other ways of dealing 
with the same opponent. By researching these options and possibly even 
starting parallel negotiations the alternative options can be explored.  
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BATNA support is essential for online dispute resolution applications 
based on negotiation (Lodder & Zeleznikow, 2005). Online tools have the 
potential to be effective “BATNA providers”; ODR can function as a neutral 
and independent provider of BATNA information, thereby reducing the 
negative impact of reactive devaluation that may decrease BATNA effects 
(de Vries, Leenes & Zeleznikow, 2005). However, there are no general ODR 
tools for calculating the BATNA (at least in 2005) (Lodder & Zeleznikow, 
2005). Andrade, Novais, Carneiro, Zeleznikow & Neves (2010) present an 
application that uses knowledge of the BATNA and the WATNA (Worst 
Alternative to a Negotiated Agreement) to offer advice to ODR users. How-
ever, no general approach for BATNA development is provided by these 
authors either.  

What would be needed to calculate the BATNA in ODR? In order to calcu-
late the BATNA, we may look at the expected gain of going to court. The 
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expected gain can be calculated by multiplying the expected outcome of a 
court procedure by the chance of actually obtaining that outcome, and then 
deducting the legal costs of obtaining that outcome (Shavell, 2004). For ex-
ample, if someone expects to be awarded €20.000 with a 50% probability 
with legal costs amounting to €2000, the expected gain of going to court will 
be €20.000x50% - €2000= €8000. The best alternative to negotiation in this 
case is to go to court and end up with €8000. Pursuing a negotiated agree-
ment makes sense as long as the value of the negotiated outcome exceeds 
the value of the best alternative.  

An educated guess towards the BATNA can be made by estimating the 
expected gain of going to court. This calculation may be made by someone 
who is aware of all the relevant facts of the situation, relevant legal norms, 
and current legal doctrine, as well as the costs of legal assistance and legal 
procedure30. A layman is (by definition) someone who does not possess the 
relevant knowledge to make such an estimation. Can a computer system 
assist a layman by evaluating the relevant facts, norms, and current doc-
trine? 

Research in the field of law and computer science has shown that estab-
lishing the legal status of a case through automated reasoning is no trivial 
task. Computers are unable to compute the outcome of all legal cases, and 
unfortunately, it is not possible to determine whether a case at hand falls 
within the scope of a program, or is beyond its capabilities.  In an ideal situa-
tion, the current case compares to an earlier case in which a judicial decision 
has been made. The expected outcome of the current case can be estimated 
by identifying the similar earlier case. The outcome of the current case may 
then be expected to be similar to the outcome that was obtained in the earli-
er case. However, a situation may not be ideal for two reasons. First, the 
facts of the current case may be different from the earlier case on a crucial 
aspect, thereby making a comparison impossible. Second, the result of some 
cases does not depend on a weighing of relevant facts, but rather on a 
weighing of legal norms. This latter kind of cases are called hard cases in 
legal theory (Leenes, 1999; Smith, 1994). 

But can we then not provide BATNA estimation for the simple cases, and 
refer more complex cases to a lawyer? Unfortunately, there is no such simple 
solution. Computers generally reason on the basis of a fixed set of facts and 
rules. This knowledge base is the frame of reference that is used to evaluate 
cases. Factors that are not present in the frame of reference (such as new case 
law or a situation that has not yet been addressed in case law) are not recog-
nized as relevant factors. Computers are not only unable to deal with cases 
that are new to them, they are also unable to recognize these cases (Leenes, 
1998). We may therefore not expect computers to give a reliable evaluation 
of any case that is presented to them. 

                                                             
30 The availability of precise objective criteria may allow less educated people to make an 
estimation of the outcome that can be obtained in court. However, this information is not suffi-
cient for determining the chance and cost of obtaining that outcome, and therefore not sufficient 
for determining the BATNA. 
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Automated legal reasoning is complex, and much research is dedicated to 
the subject. A key topic is case-based reasoning (Ashley, 1991): how may 
computer programs decide if a current case compares to earlier cases, or 
whether it is essentially different from these earlier cases? Another strand of 
research is dedicated to understanding how computers may reason with 
legal arguments (Prakken, 1997; Bench-Capon & Sartor, 2003).  Yet another 
research topic that is relevant to BATNA estimation addresses the question 
whether and how laymen can deal with professional legal language (Wilde-
boer, Klein, Uittenbroek, 2007). BATNA estimation is a topic that relates to 
fundamental issues in research on automated legal reasoning. With respect 
to the current research, then, it may be concluded that BATNA estimation is 
an interesting but challenging issue, with a breadth and scope well beyond 
this research. One last example demonstrates how simple information can 
get users started on establishing their BATNA.  
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The signpost to justice application cannot provide users with their BAT-
NA. It does, however, provide them with information that can increase their 
insight into the available alternatives. The signpost to justice advice module 
provides an overview of the different options for professional assistance that 
may be relevant in the case, and adds to this information on availability and 
cost of the various options. The advice module helps users to get a clear 
picture of the options that they have when they do not succeed in negotiat-
ing a solution. Users who want to learn more about their BATNA can do so 
by contacting the relevant professionals. Signpost to justice provides links to 
websites and other contact information for the various providers.  
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The fourth task in developing creative outcomes is to combine promising 
options into a potential agreement. When the various options for resolving 
the issues have been explored, disputants need to work out the best way to 
fit the pieces together. An ideal outcome incorporates all interests of the 
parties: their substantial interests, but also their relationship interests and 
process interests. On some points, parties may have shared interests: they 
both have something to gain by realizing a certain result. On other points, 
there may be interests that are of great value to one of the parties, but are of 
less importance to the other. In such cases, gains can be realized by identify-
ing trade-offs. Finally, parties may have opposing interests, where a gain for 
one party can only be realized at a cost for the other.  

There are numerous techniques that are used in practice to develop crea-
tive packages. In what follows, two distinct categories of techniques are 
discussed. First, there are techniques that focus on creating optimal gain by 
analyzing the preferences of parties and calculating optimal combinations. A 
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second approach to developing outcomes focuses on cooperation and the 
dialogue between parties. These two categories of techniques are discussed 
separately. First, distribution of value is discussed in section 6.5.1; tech-
niques such as logrolling can be used to develop an optimal outcome. Se-
cond, the one-text dialogue process is discussed in section 6.5.2. Instruments 
for online support are discussed for both strategies.  
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The best integrative solutions can be found when parties fully realize the 
potential that is created by their diverging interests. The total gain of a solu-
tion can be improved by looking for items that have more value to one side 
than to the other. By trading items that are valued differently, the parties 
create the opportunity to increase the joint gain (Moore, 2003). This quid pro 
quo principle is commonly called logrolling in negotiation literature. Figure 
33 illustrates this principle. Identifying options for logrolling may be diffi-
cult. A number of areas where parties may look are risk preference, time 
preference, and differences in expectations (Lewicki, Saunders & Barry, 
2006, p.92). 

 
Figure 33: Logrolling: Parties have a similar interest in issues 2 and 3. Both 

will get a similar amount of utility from these issues, and if A receives a 
certain reward for issue 3, B does not get that reward. However, issue 1 is 
more important to party A, and issue 4 is more important to B. The outcome 
with the maximal joint gain would be one where A receives issue 4, and B 
receives issue 1. 

 
Apart from mutual interests and diverging interests, disputants may have 

to deal with opposed interests. This is the case for purely distributive items, 

issue 1! issue 2! issue 3! issue 4!

value for A!
value for B!
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where a gain for one party can only be achieved at the cost of a loss for the 
other party. This is often the case, for example, when the price for an item 
has to be established31. A better price for a buyer is usually a worse price 
from the seller’s perspective. Opposing interests can cause a power struggle 
between negotiators. The end result can suffer if negotiators fail to deal with 
distributive issues in a reasonable way. Procedural solutions can help solve 
distributive issues (Mnookin, Peppet & Tulumello, 2000). There are numer-
ous negotiation procedures that can be used to cut the knot, some of which 
will lead to more fair or integrative results than others (Raiffa, Richardson, 
Metcalfe, 2002).  

The simplest procedure for dividing is to simply toss a coin, and have the 
winner take all. This procedure is fair because the expected value is exactly 
the same for both parties. However, the results may not be acceptable, as 
one of the parties will end up with nothing. In the sequential choice proce-
dure, parties take turns choosing an item from the resources. A toss of the 
coin determines who goes first. This way, both parties have similar chances, 
and the solution will be fair to some extent (Raiffa, Richardson & Metcalfe, 
2006, p.232). However, the chances that this procedure will lead to an unac-
ceptable outcome are substantial. When a single issue is much more im-
portant than the others, for example, the person choosing first will have an 
unfair advantage over the other. In the allocation of points procedure 
(Brams and Taylor adjusted winner procedure; Brams and Taylor, 2000), 
both parties assign 100 points to the issues, giving the most points to the 
issues that are most valuable to them. The parties then share their assign-
ments with each other. Each issue goes to the party who has assigned the 
most points to it. Again, this procedure might be fair in certain circumstanc-
es, but it is also prone to bias, and maybe even to manipulation (Carraro, 
Marchioiri & Sgobbi, 2006). In the divide-and-choose procedure, one party 
divides all issues into two packages, and the other party gets to choose a 
package. This procedure presumably is fair since the first party has an incen-
tive to create two packages with equal value. However, in cases where par-
ties do not have strictly opposing interests, this procedure may be exploited 
to create an unequal outcome.  

#<,0)4)(,()+7#/,4%&#.)'(-):%()*+#

The development of efficient instruments for calculating optimal trade-offs 
is an issue that can benefit especially well from computational support. This 
part of negotiation has often been addressed in online dispute resolution 
literature.  

Several applications have been developed that analyze preferences of us-
ers in order to help them find the optimal outcome for their negotiation 
problem. First, there are applications that offer multi-criteria decision sup-

                                                             
31 While it could be argued that win-win situations can be created in negotiations over the price 
of a product by expanding negotiations with issues such as the delivery date, payment options, 
and extras, negotiations over the price itself remain purely distributive.  
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port. They calculate the value of options based on information about the 
preferences of users. Such knowledge can be obtained by asking users to 
assigns values to each individual item. Alternatively, users can evaluate 
pairs of items and indicate which one is preferred. When a sufficient number 
of pairs is evaluated, the preferences for the entire set of items can be ranked 
(Lodder & Zeleznikow, 2005). With this information, the value of a proposal 
can be calculated for each party, as well as the optimal result. 

One example of such a tool is the Family_Winner application (Belluci & 
Zeleznikow, 2005; Lodder & Zeleznikow, 2005). This application helps di-
vorcees to establish a fair division of their assets. The application uses calcu-
lations based on the Brams & Taylor (2000) adjusted winner method, which 
was introduced above. A second application, the INSPIRE application (Ker-
sten & Noronha, 1999), supports three phases in the negotiation process: 
preparation, which includes preference elicitation, negotiation, and a post-
settlement phase where alternatives superior to the current agreement are 
computed. A third example of computational negotiation support (although 
not available online) is the SOLVER program (Raiffa, Richardson & 
Metcalfe, 2002), which can be used to calculate fair division (according to 
various norms). Once again, a numerical evaluation of the preferences of 
negotiators is required for this software.  

An alternative computer method for developing packages is to let virtual 
negotiators do the bargaining. Using intelligent agent technology, two soft-
ware agents can bargain in a process where they make and evaluate options 
in a number of rounds (Jonker & Treur, 2001). Such an intelligent agent-
based negotiation process may even be enhanced with argumentation-based 
dialogues that allow the agents to learn more about each other’s preferences. 
This could lead to better results (van Veenen & Prakken, 2005). However, an 
agent-based approach, even when it is enhanced with argumentation, would 
still require that negotiators have a clear overview of their preferences. 

The challenge with the above approaches lies in identifying the prefer-
ences of users. Apart from practical issues, there are also a number of theo-
retical problems with this. First, in real-life situations it is often difficult or 
impossible to compare the value of items. It is hard to compare items with 
economical value to items of emotional value32. Second, it is difficult to 
compare the value that an item or outcome has for one party to the value 
that it may have for another party33. Finally, there is not one optimal solu-

                                                             
32 Most people find it difficult to deal with numbers and completely describe subjective feel-
ings quantitatively (Davis, 1983). 
33 Luce & Raiffa, 1957 p.34: “In utility theory, if we should want to compare utilities between 
two people much the same problem exists: we do not know the relationship between the two 
units. The big difference between utility and length measurement is that we do not seem to 
have any “outside thing” which can be measured by both persons to ascertain a relationship 
between the units.” “Thus, the fact that a linear utility function is defined only up to a linear 
transformation leads to the problem of interpersonal comparisons of utility when there is more 
than one person in the situation.” 
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tion for a negotiation problem34. This gives us reason to investigate if there 
may be alternative ways of creating packages in online negotiation. The next 
section explores the one-text process.  
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A different procedure for creating attractive packages that focuses on co-
operation between parties is the one-text procedure that was originally sug-
gested by Fisher, Ury & Patton (1991), which is also often referred to as the 
single negotiation text procedure (Raiffa, 1982). In this procedure, negotia-
tors work on a single text that represents a suggestion for a negotiation out-
come. Both parties can offer their critique on the text and suggest ways of 
improving the text. With this input, the next iteration of the text is devel-
oped, which can again be critiqued and improved. Ideally, this process leads 
to an outcome that incorporates the interests of both parties. The process is 
often used in complex multi-party negotiations and international negotia-
tions (Raiffa, 1982).  

The first proposal is often drafted by an independent third party. This ini-
tial proposal is very important and can have a great effect on the end-result 
(Raiffa, 1982). First of all, the proposal should offer the parties room for sug-
gesting improvements. If one of the parties cannot suggest improvements, 
the proposal might appear biased, and if neither of the parties can suggest 
substantial improvements, the process will stall. Korhonen, Oretskin, Teich 
& Wallenius (1995) further showed that a biased starting point affects the 
outcome even when negotiators are aware of the bias. Negotiators anchor 
their behavior to the initial proposal, and find it difficult to make adjust-
ments to a proposal that is made by an independent and trusted third party. 
Korhonen, Oretskin, Teich & Wallenius (1995) suggest the following criteria 
for a good initial text for a one-text negotiation process. It is neutral, it is not 
a preferred option for either party, and it is easy to calculate. It is not easily 
affected by the information that parties provide (such as extreme positions). 
And it encourages cooperation between the parties.  
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The text-based nature of the one-text approach makes it relevant in the 
context of online dispute resolution. Online applications can very well sup-
port a process that is similar to the one-text procedure, and so benefit from 
the cooperative approach that is offered by this strategy. The main differ-
ence from the procedure as it is described in literature is that ODR has to 
function without third-party assistance. In the one-text procedure, a third 

                                                             
34 Common definitions of an optimal negotiation outcome defined by the Pareto principle, the 
Kaldor-Hick principle, the maximum sum principle and the equal part of potential- principle 
(Raiffa, Richardson & Metcalfe, 2002). Reverting to the outcome that realizes the most integra-
tive potential is no solution, as there are at least three ways to define this (Pruitt, 1981), that 
roughly coincide with the above principles.  
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party is essential for developing the initial text, and for incorporating the 
suggestions and critiques of parties into the following iterations of the pro-
posal.  

If a third party is not available, the initial proposal and the following pro-
posals would have to be established by other means. Two likely contractors 
for these tasks in ODR are the users and the ODR system. For an ODR sys-
tem to generate proposals on the basis of text written by users it would re-
quire a certain amount of computational intelligence. Since this is beyond 
the scope of this work, the focus will be on ways in which ODR users might 
generate the initial proposal and its advanced iterations. A limitation of this 
approach is that there is no third party that can reframe suggestions from 
parties in a way that is acceptable to both, or that can get a difficult dialogue 
moving by making refreshing suggestions.  

The following (adjusted) one-text procedure is proposed for ODR. Dispu-
tants could start a one-text process with an overview of controversial ideas. 
These can be seen as a far from optimal end-result, and thus suit the re-
quirements for an opening text as suggested by Korhonen, Oretskin, Teich & 
Wallenius (1995). The goal of the parties then is to create an alternative set of 
suggestions that does more for both of their interests. Parties are invited to 
offer their comments. Parties are asked either to show how the implementa-
tion of an option would hurt their interests or how failure to implement an 
option would hurt their interests in order to bring the discussion back to 
these interests. 

When all options have been discussed, parties have learned more about 
each other. They are better able to create options, which can be done 
through brainstorming. The new options can then be evaluated, and the 
process of creating outcomes (accepting shared options, creating mutual 
gain, one-text) can be repeated. The process terminates when parties are 
satisfied with the set of options that is on the table. It also terminates when 
an iteration of the process fails to bring forward new ideas. In this case, par-
ties identify the issues that they cannot resolve, and agree to disagree.  
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Instrument 18: One-text procedure 

1. Controversy. Negotiators start with an overview of controversial ideas. 
2. Comments. For each idea negotiators offer comments on the ideas, on the 

basis of their interests. How does this idea positively affect your inter-
ests? How does this idea negatively affect your interests? 

3. Update. When all ideas have been discussed, parties have created a new 
overview of interests that have not yet been met in negotiations. For this 
set, parties can start a new process of creating options, evaluating op-
tions, and creating outcomes. 

4. Successful termination. The process terminates when all interests have 
been addressed or when parties decide that the current set of options 
provides a sufficient negotiation outcome. 

5. Unsuccessful termination. Alternatively, the process is terminated when 
an iteration of the current procedure fails to generate new insights on in-
terests or new ideas.  
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The personal injury claims express provides an example of a one-text dia-
logue process being used in practice, although less advanced than the one 
described above. The application was designed to promote cooperation at 
the dialogue level. The communication process is structured in a way that 
promotes cooperation and the development of a common vision of the way 
that a specific claim is handled. For important issues both parties together 
work on single text using the following dialogue process: 

1. One of the parties starts by proposing a text. 
2. The text is accompanied by an invitation to respond to, adjust, or 

accept the suggested text. 
3. The other party adapts the text, and returns it with an invitation to 

adjust, respond or accept. 
4. A dialogue is finished when one party invites the other to accept the 

text, and the other accepts it. 
The status of a message is always visible from the main screen. This allows 

parties a good oversight of the issues that are being discussed and of the 
issues that have already been accepted. Parties can also get more infor-
mation on a specific dialogue. All throughout the dialogue, the parties have 
access to an overview of the earlier messages and invitations from that dia-
logue. This way, they can easily see if they are progressing, or whether they 
are just reversing each other’s adjustments.  

The dialogue function frames the communication process in a cooperative 
manner. Parties need each other to get results. This is emphasized by the 
invitations that accompany each message. Parties are not talking to each 
other, but rather they are working on a statement together. The dialogue 
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process also helps parties to coordinate their interaction in a cooperative 
manner. 
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This chapter has addressed the fourth research question:  
What is the potential for supporting the development of creative options 
and the effective evaluation of options regarding their fairness and the fre-
quency of their use by others in similar situations through online text-
based applications? 

Following the research methodology, the four supportive questions were 
answered in order to clarify the research question.  

1. What are the specific tasks that have to be performed in order to achieve 
this element of integrative negotiation? 

2. How are these tasks executed in practice?  
3. How can online text-based applications support performance of these 
strategies?  
4. How do ODR applications facilitate these strategies? 
 

Four key tasks were identified: 1) defining the problem, 2) creating op-
tions, 3) evaluating options, and 4) creating attractive packages. The sup-
portive questions can be answered for each of these tasks. 

The task defining the problem is performed in practice by staging a dialogue 
where disputants share their needs. This dialogue can be structured by us-
ing a negotiation template. Instrument 15: creating a shared problem definition 
was developed to facilitate this dialogue process in an ODR environment, 
and it was made clear that this process may be difficult when communica-
tion is affected by emotions. An example from the divorce plan showed how 
an online application could help parties to address all the issues that are 
relevant to their dispute.  

Performance of the second task, creating options, proved to be sensitive to 
personal and environmental factors. Research uncovered a number of guide-
lines for improving creativity in this task. A common strategy for creating 
options was also identified: brainstorming. Research has indicated that 
online communication tools can support brainstorming, and can help to 
overcome some of the limitations of offline brainstorming. Instrument 16: 
Brainstorm was developed to facilitate online brainstorming in a dispute 
resolution process. No examples from were found of brainstorming being 
used in an ODR environment.  

The third task that was identified was evaluating options. Two tools were 
identified that are used in practice for this task; objective criteria and the 
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Best Alternative to a Negotiated Agreement (BATNA). Objective criteria can 
be presented in ODR using the simple Instrument 17: Establishing a range of 
reasonable outcomes. However, developing objective criteria requires expert 
knowledge. An example from the divorce plan demonstrated how expert 
knowledge about a specific type of dispute can be used in ODR. It was fur-
ther shown that providing BATNA requires automated legal reasoning, a 
complex task to which much research is dedicated. It was concluded that 
supporting BATNA estimation in ODR is a challenge that is beyond the 
scope of this research.  

The fourth and final task in developing creative outcomes is to create at-
tractive packages. Two approaches were found that are used for performing 
this task; distributing value and the one-text process. Distribution of value 
was found to be a task that is commonly supported by online applications. 
The computational elements of this task make that it is difficult to perform 
for humans, yet easily computable. A number of applications were identi-
fied were this task was supported. The one-text process is less often used 
online, but does have potential. Instrument 18: One-text procedure was devel-
oped to facilitate this process, and an example from the personal injury 
claims express demonstrated the process in use in practice.  

The following table summarizes the tasks that were identified, and the 
strategies that can be used for performing these tasks. The table further 
shows the theoretical potential as well as the availability of instruments that 
support the strategies.  
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Developing creative outcomes 

Task 

 

Strategy Instrument Example 

Defining the 
problem 

Creating a shared 
problem definition 

Instrument 15: 
creating a shared 
problem defini-
tion 

DP 

Creating 
options 

Brainstorming Instrument 16: 
Brainstorm 

Online brain-
storming is 
available, but 
not specifically 
for dispute reso-
lution 

Evaluating 
options 

Objective criteria Instrument 17: 
Establishing a 
range of reasona-
ble outcomes 

DP 

BATNA No StJ 

Creating 
attractive 
packages
  

  

Strategies for          
distributing value 

Widely       
available 

 

The one-text process Instrument 18: 
One-text proce-
dure 

PICE 

 
In conclusion, online text-based applications have the potential to support 
much of the process of developing creative options. In one part, much re-
search has been done in order to realize this potential. In the other parts, the 
potential is not yet fully realized. The potential to support the BATNA is at 
this point unclear. 
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What is the potential of supporting dispute resolution through integrative 
negotiation by using online text-based applications?   

Online dispute resolution applications have been developed for a number 
of years. Several tools have been available either commercially or in a re-
search setting. Many of these tools aimed to support a process of integrative 
negotiation. Integrative negotiation is a dispute resolution strategy aimed at 
identifying interests and maximizing the gain for the parties, while distrib-
uting value in a rational way, supported by objective criteria and knowledge 
about the BATNA. Techniques aimed at letting parties negotiate in an inte-
grative manner are used frequently in legal negotiation practice, settlement 
negotiations in courts and mediation practice.  

Integrative negotiation is mostly described by best practices and guide-
lines. The finer details of how to act in an integrative negotiation process are 
often not explored. Most online dispute resolution methods focus on a very 
specific part of the negotiation process. Examples of this are applications 
that focus on bargaining support and identifying options for mutual gain. 
Other applications only support communication features so that an offline 
process can be managed online. Online ADR applications such as online 
mediation and online arbitration are examples.  

This research explored the details of the integrative negotiation process 
and developed instruments by which online dispute resolution applications 
can support users in performing the entire integrative negotiation process. 
First, the key tasks of integrative negotiation were identified. Next, for each 
task, strategies were described that are used in practice for performing the 
task. Then, instruments were developed for supporting these tasks through 
online dispute resolution applications. Examples demonstrated that the 
strategies can be supported by online text-based communication.  
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This work has addressed four research questions, which together may 
help us to develop an answer to the problem statement: What is the poten-
tial of supporting dispute resolution through integrative negotiation by us-
ing online text-based applications? In the following section, each of the re-
search questions is addressed before turning to the problem statement.  
Chapter 3 addressed the first research question: What are the specific strengths 
and weaknesses of online text-based communication that are relevant for dispute 
resolution? Four opportunities were identified that are provided by online 
text-based communication: 1) messages are easily accessible, 2) various 
communication forms may be used, 3) large and very specific audiences can 
be reached, and 4) the medium can help frame messages. 
It was also found that online communication may have both positive and 
negative effects on a dispute resolution dialogue. Online communication 
may positively affect a dispute resolution dialogue because: 1) online com-
munication allows disputants more control over their presentation, 2) online 
communication can provide a more level playing field, 3) online communi-
cation allows disputants the freedom to express personal information, and 4) 
online communication allows for new ways of self-expression. Online com-
munication may negatively affects a dispute resolution dialogue in the fol-
lowing ways: 1) online communication may not be rich enough for complex 
communication, and 2) online communication lacks important social infor-
mation. 
The findings led to five recommendations on the role that text-based com-
munication can play in dispute resolution: 1) structure the dispute resolu-
tion process, 2) support a cooperative dialogue, 3) provide a safe environ-
ment, 4) act as a neutral information provider, and 5) connect to the right 
people. 

Two of the recommendations point at a potential of online dispute resolu-
tion that has not yet received much attention: 1) structure the dispute resolu-
tion process, and 2) support a cooperative dialogue. The recommendations 
show how online applications can shape a dispute resolution process and 
how this role can be used to implement best practices in a dialogue between 
laymen. By modeling the process after best practices, online tools can facili-
tate a process aimed at cooperation and problem solving rather than at 
fighting over positions.  

In Chapter 4, the second research question was addressed: What is the po-
tential for supporting positive and constructive interaction through online text-
based applications? Three key tasks were found to be central to positive and 
construction interaction in dispute resolution: dealing with miscommunica-
tion, dealing with trust, and dealing with emotions. In total, nine strategies 
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were found that are used in practice for dealing with these tasks. These in-
clude strategies for composing and interpreting messages, strategies for 
increasing trust, and strategies for understanding and talking about emo-
tions. Thirteen instruments were developed with which online dispute reso-
lution applications can help users apply the strategies. Table 1 provides an 
overview of all of the tasks, strategies, instruments, and examples that were 
found.  

The findings show that online text-based communication can facilitate 
positive and constructive communication in a number of ways. The instru-
ments that were developed are uncomplicated. This simplicity makes it easy 
to use and study the instruments.  The instruments can be implemented in 
various ODR systems and adapted to the circumstances. The instruments 
are very general, but they can serve as a basis for discussion and develop-
ment of specific applications. Surprisingly, there are not many applications 
(that the author is aware of) that offer users support for dealing with issues 
such as miscommunication, trust, and emotions. The instruments that were 
developed are new, and point toward opportunities and challenges for im-
proving ODR.    
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Cooperation 

Task 

 

Strategy Instrument Example 

 Avoiding 
misunder-
standing 

  

Composing   
messages 

Instrument 1: Composing a 
message 

 StJ 

Interpreting   
messages 

Instrument 2: Interpreting a 
message 

PICE 

Using questions Instrument 3: Questions for 
clarifying uncertainties 
Instrument 4: Questions for 
difficult situations 

StJ 

Framing         
messages 

Instrument 5: Develop a coopera-
tive problem definition 
Instrument 6: Reframing and 
detoxification 

DP 

Increasing 
trust 

Learning about 
goals and       
motivations 

Instrument 7: Identify interests 
and focus on a shared problem 
definition 

PICE 

 Understanding 
the need for    
cooperation 

Instrument 8: Identify mutual 
benefits of cooperation 

None 

 Establishing 
penalties for 
unreliable be-
havior 

Instrument 9: Develop and share 
alternatives 

StJ 

Dealing 
with     
emotions 

Identifying 
emotions and 
their source 

Instrument 10: Investigate your 
emotions 

PICE 

  Talking about 
emotions 

Instrument 11: Cool down 
Instrument 12: Vent 
Instrument 13: Active listening 

PICE   

Table 1: The tasks, strategies, instruments, and examples of supporting co-
operation identified in Chapter 4. 
 

Chapter 5 addressed the third research question: What is the potential for 
supporting disclosure and sharing of information about interests through online 
text-based applications? The key task, uncovering interests, was identified. Most 
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of the strategies that are used in practice use hypotheses about the interests a 
disputant might have. On the basis of this finding, instrument 14 for uncov-
ering interests in online dispute resolution was developed—the hypothetical 
interest model. Hypotheses about the interests of disputants are used to ask 
them about their interests.  

It was also shown that it is possible to develop a hypothesis about the in-
terests of disputants. First, a theoretical model of dispute interests was de-
veloped that expanded on the interests commonly identified in dispute reso-
lution literature. A review of theories of basic human needs (among others) 
helped to develop a detailed hypothesis about the interests that matter in a 
dispute. These include interests as diverse as the psychological needs for 
control and achievement as well as the interest that disputants have in min-
imizing the cost of a procedure. Next, examples from the three applications 
demonstrated how a more detailed understanding of the interests in a spe-
cific type of conflict can be developed with the help of domain experts. The 
examples also demonstrated how this information can be used to help dis-
putants clarify their interests in practice. Based on the research findings, it 
can be concluded that online text-based communication has much potential 
for supporting the disclosure of information about interests. 

Chapter 6 addressed the fourth research question: What is the potential for 
supporting the development of creative options and the effective evaluation of op-
tions regarding their fairness and the frequency of their use by others in similar 
situations through online text-based applications? 

Four tasks were identified as key parts of the process of developing and 
evaluating creative options. Six strategies were found to be used by practi-
tioners for these tasks. Of these six strategies, one strategy was found to be 
well researched in the literature on ODR and negotiation support: the distri-
bution of value. Providing BATNA support in ODR was shown to require 
automated legal reasoning, a challenge which itself is the subject of much 
research. Instruments were developed for the four remaining strategies, and 
examples were provided. Table 2 provides an overview of all findings.  

Several strategies that were found in Chapter 6 have already been sup-
ported by ODR applications or have been the subject of ODR research. Much 
of the current ODR and negotiation support research can be classified as 
tools that support the task of creating attractive packages, and this body of 
research focuses only on a single strategy for this task—distributing value. 
The results presented in this chapter suggest that online applications can 
support disputants with the development of creative outcomes by support-
ing the development of creative options, evaluating options using objective 
criteria, and creating attractive packages using a one-text procedure.   
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Developing creative outcomes 

Task 

 

Strategy Instrument Example 

Defining the 
problem 

Creating a shared 
problem definition 

Instrument 15: 
creating a shared 
problem defini-
tion 

DP 

Creating 
options 

Brainstorming Instrument 16: 
Brainstorm 

Online brain-
storming is 
available, but 
not specifically 
for dispute   
resolution 

Evaluating 
options 

Objective criteria Instrument 17: 
Establishing a 
range of reasona-
ble outcomes 

DP 

 BATNA No StJ 

Creating 
attractive 
packages
  

  

Strategies for          
distributing value 

Widely       
available 

 

The one-text process Instrument 18: 
One-text proce-
dure 

PICE 

Table 2: The tasks, strategies, instruments, and examples of developing crea-
tive outcomes that were identified in Chapter 6. 
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The answers to the four research questions show that there are many ways 
in which online text-based communication can facilitate dispute resolution 
processes. The instruments that were developed can function as a coherent 
mechanism that might be used to facilitate an entire integrative negotiation 
process from start to end. The research also has demonstrated that a dispute 
resolution process, in this case the integrative negotiation process, consists 
of a series of tasks. Each of these tasks may be executed using various strate-
gies, and online applications can provide instruments that help users exe-
cute a strategy. These instruments also can be used to help disputants with 
parts of their dispute resolution process, rather than with the entire process. 
An instrument for composing messages can be used by someone who needs 
to carefully communicate a certain message, for instance. The instrument for 
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uncovering interests may be used by divorcees before they decide whether 
they are going to see a mediator or a lawyer. Online text-based tools can 
play various roles in the communication and information search around 
disputes. 

G,9 V)8)#6#)%"/*

This research explored the potential of supporting dispute resolution 
through integrative negotiation by using online text-based applications. The 
conclusions are based on a review of negotiation strategies found in litera-
ture, the development of instruments for online dispute resolution, and on 
developing and reflecting on the examples of online dispute resolution ap-
plications.  
There are a number of limitations to the way in which the instruments that 
were developed here can be used in practice. First, the processes aiming to 
support integrative negotiation that are described will not solve every dis-
pute in a satisfactory way. There are many dispute situations where an un-
assisted online negotiation procedure would not be the optimal course of 
action. In this respect, the approach “inherits” its limitations from the offline 
process after which it was modeled, negotiation. Using negotiation may not 
be the best course of action in situations where an imbalance in power or 
information may put one of the parties at risk or in situations where escala-
tion prevents the parties from cooperating. Second, the research was aimed 
at developing tools for unassisted negotiation. In practice some of the strate-
gies that were identified are often supported by mediators or a third party. 
A neutral third party can play an important role in uncovering interests, for 
instance, or in reframing and detoxification of messages. At this point it is 
not clear whether ODR users themselves, with online support, can perform 
these tasks as well as disputants that are assisted by a third party.  

Moreover, there are also a number of limitations with regards to the scope 
of the research. First, the instruments that were developed have not been 
implemented at this time due to practical circumstances. Consequently, no 
empirical evidence was provided of the effectiveness of the instruments that 
were developed. Some examples of applications that implement the practical 
negotiation strategies that underlie the instruments were provided. These 
examples do not provide evidence of the usefulness of the instruments 
themselves. They do, however, demonstrate that the strategies for perform-
ing key tasks of integrative negotiation that were identified in practice can 
be supported by online applications. 

G,; E%"#$)C'#)%"/*

This research has contributed to the body of work available on online dis-
pute resolution. Many advantages of ODR have long been recognized, as 
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also discussed in Chapter 1. The current research has provided several new 
ways of realizing and expanding this potential. First, the instruments pre-
sented here offer tools for cooperative problem solving. These tools can be 
employed in the early stages of a dispute when the level of escalation is still 
low and does not (yet) warrant the involvement of third parties. Employing 
dispute resolution in these early stages of conflict can prevent escalation and 
help avoid negative effects on the relationship between the parties. Second, 
the instruments presented in this research allow disputants to discuss their 
dispute without the help of third parties. This empowers users. It also helps 
to keep the cost down, thereby bringing dispute resolution within reach of 
more people. Third and finally, the instruments support users with infor-
mation in the form of the hypothetical interest model and objective criteria. 
Both sides in a dispute have access to this information, which reduces in-
formation asymmetry between parties and may consequently reduce power 
imbalances as well. 

The research further contributes to ongoing research on negotiation. One 
of the most prominent models of negotiation, integrative negotiation, was 
analyzed and broken down into a series of concrete tasks. This had not been 
done before. For human negotiators, the vagueness of the available guide-
lines on negotiation must not have been a problem. By defining concrete 
tasks, it now becomes possible to implement negotiation online. It also pro-
vides a new and precise perspective on well-studied negotiation theory, 
which can help to further understanding and theory development in the 
field.  

This research also contributes to the research field of law and computer 
science. A number of new opportunities for supporting dispute resolution 
processes with computer applications were identified. Most research in the 
field focuses on understanding how computers may support legal reasoning 
in dispute resolution. The current research adds a perspective on how com-
puter systems may support dispute resolution procedure.  

G,? T'#'$.*$./.6$(4*

The research presented here is a small step toward the development of in-
struments for supporting dispute resolution though online communication. 
More research is needed to support the results presented here and to further 
refine them. In what follows, several suggestions are given for such re-
search.  
In general, more research is needed regarding the implementation of the 
instruments. Most of the instruments that were presented here as potentially 
useful and feasible have not been used in practice. The instruments need to 
be implemented, tested and evaluated. Once the performance is established, 
directions for further improvement and refinement can be identified.  
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Furthermore, there are a number of individual results of this research that 
call for further research. First, this research pointed out that online support 
for using the BATNA is a complex task. BATNA estimation requires legal 
reasoning. As pointed out in Section 6.4.2, much research is dedicated to this 
subject. Further research is required to see how this research may contribute 
to estimating BATNA’s in online dispute resolution. Second, much can be 
gained by developing techniques for online brainstorming in dispute resolu-
tion. Brainstorming has proven to be a technique that can benefit from 
online support. As there are no ODR applications that support this technol-
ogy, more research here could lead to much improvement. Third, research is 
welcome with respect to the use and the effect of the hypothetical interest 
model. Can the abstract model of conflict interests be used to elicit concrete 
interests from domain experts? Can ODR users effectively reflect and report 
on their interests using such a model? Fourth and finally, more research is 
needed into the instruments used for sending and receiving messages. The 
techniques are very basic and lie at the core of the dispute resolution pro-
cess. There is much to gain in testing and improving these methods. 
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Online tools can help people in dispute resolution processes. Online 
means can facilitate communication, but they can also be used to improve 
communication, support idea generation, provide relevant information and 
aid in decision-making. This research explores the potential of text-based 
communication to support a specific alternative dispute resolution proce-
dure: integrative negotiation. First, the potential usefulness of text-based 
communication is investigated. Then, the integrative negotiation process is 
broken down into key elements. Strategies for performing key tasks are 
identified, and instruments are developed that can help disputants in per-
forming the negotiation tasks.  

In the first part of this research, the benefits and risks of using online 
communication for dispute resolution are investigated. Online communica-
tion has a number of features that may be beneficial for dispute resolution. 
Messages can be sent from any computer, and can be accessed from any 
place at any time. Messages can be sent in various forms and they may be 
sent to individual receivers as well as large audiences. Finally, online com-
munication tools can shape the way in which messages are written and re-
ceived. Online communication tools can frame the dialogue. Compared to 
face-to-face communication, online communication lacks an important fac-
tor: nonverbal communication. Nonverbal communication provides addi-
tional cues that help a receiver to interpret the explicit spoken message. 
Without these cues, parties may more easily misinterpret each other. This 
increases the effect of (negative) expectations and preconceptions. Accord-
ing to some theories on computer-mediated communication, the lack of 
richness leaves the medium unsuitable for complex tasks. The lack of cues 
may leave users unable to coordinate complex tasks. It may further result in 
a lack of social information, which may lead to impersonal communication 
and even antisocial behavior. More recent research, however, has shown 
that computers may also positively contribute to communication. Online 
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communication increases the control over self-presentation, allowing users 
to focus more on the content of their messages. Further, the lack of social 
cues in communication allows communicators to focus more on their simi-
larities rather than their social differences. Online communication may even 
allow forms of personal communication that are not possible offline. Where 
certain modes of expression have not been possible in text-based communi-
cation, people have found ways to use the medium that do allow them to 
express themselves.  

In the second part of this research, the potential of online text-based com-
munication to support key tasks of the integrative negotiation process is 
explored. Integrative negotiation is a negotiation method that is widely used 
in legal practice and is embedded in the legal system of many countries in 
the form of court-annexed mediation. Integrative negotiation is a practical 
method, and as such it is mostly described in practical handbooks and man-
uals. The aim of this part of the research is to describe the integrative negoti-
ation process at such a level that it can easily be implemented in ODR appli-
cations. To this end the process is first broken down into a number of con-
crete tasks that negotiators have to perform in order to obtain a positive 
outcome and to deal with issues that arise along the way. Next, strategies for 
performing these tasks are identified that have proven to be effective in 
practice. In order to demonstrate that these strategies may be supported by 
online text-based communication, instruments are then developed. Each 
instrument describes how text-based communication may support a certain 
strategy for performing a key task of integrative negotiation. Examples from 
three ODR applications further illustrate potential implementations.  

Three key elements of integrative negotiation are discussed. These ele-
ments describe how to perform the integrative negotiation process and how 
to deal with issues that may arise during this process. The first key element 
is to deal with miscommunication, distrust, and emotions. If not dealt with 
effectively, each of these issues may result in behavior that negatively affects 
the outcome. Online dispute resolution instruments are developed that 
guide the communication process. These instruments help users to com-
municate clearly and effectively in order to avoid misinterpretation. They 
further guide the users in addressing topics that are important for a positive 
and cooperative dispute resolution process based on a certain amount of 
trust, such as the parties’ mutual interests and their alternative options. Fi-
nally, the instruments help users to deal with difficult situations: how to 
respond to unclear messages? How to deal with negative emotions from 
your opponent? How to deal with your own negative emotions? 

The second key element of integrative negotiation that is discussed is the 
process of uncovering interests. The goal of integrative negotiation is to de-
velop results that best meet the interests of all dispute parties. Therefore it is 
important that all negotiating parties have a clear understanding of their 
own interests and are able to talk about their interests to each other. Several 
strategies for uncovering interests are identified. These strategies use hy-
potheses about the interests that disputants may have. An instrument for 
uncovering interests on the basis of hypotheses is developed. It is shown 
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that useful hypotheses about interests in conflicts in general can be devel-
oped on the basis of a review of conflict theory and theory on basic human 
needs. It is further shown that expert knowledge on a certain conflict do-
main can be used to tailor a general conflict interest model to a specific dis-
pute situation. 

The third and final aspect of integrative negotiation that is addressed is 
the development of creative options. Developing outcomes that maximize 
the mutual gain requires both parties to look beyond the options that that 
merely fit their own needs. Creativity is required, as well as a willingness to 
explore options and share ideas.  Instruments are developed with which 
ODR applications can support a four-stage process for developing out-
comes. First, the problem is defined. Next, online brainstorming is used to 
generate ideas. Third, knowledge on objective criteria and alternative op-
tions is used to evaluate the available options. ODR support for estimating 
the value of alternative options is at this point difficult, as was also shown 
by a number of earlier researchers. Fourth, two strategies for creating attrac-
tive packages are identified.  Strategies for distributing value here were 
found to be widely explored in literature and ODR practice. A second strat-
egy which is not widely found in ODR is the one-text negotiation procedure. 
An instrument was developed based on this strategy.  

The research has resulted in the decomposition of the integrative negotia-
tion process into 8 key tasks. A total of 16 strategies were identified that are 
used in practice for performing these tasks. 18 instruments were developed 
by which an online dispute resolution application may support users in 
executing these strategies. Examples demonstrated that the support of nego-
tiation strategies has been implemented for most, but not for all, strategies. 
The results suggest that online applications may facilitate users in perform-
ing most key tasks of the integrative negotiation process. Online text-based 
communication can play an important role in every part of the integrative 
negotiation process, as long as the specific features of the medium are con-
sidered when developing applications. 

*





 

159  

*
*

O68."16##)"2*

Bij het beslechten van een geschil kunnen mensen online toepassingen in-
zetten. Die toepassingen kunnen de onderlinge communicatie mogelijk ma-
ken en verbeteren, kunnen bijdragen in het verschaffen van relevante infor-
matie en het aandragen van oplossingen, én kunnen de besluitvorming on-
dersteunen.   

De laatste jaren zijn er verschillende toepassingen ontwikkeld en in ge-
bruik genomen voor Online Dispute Resolution (ODR). De mogelijkheden 
om online communicatiemiddelen in te zetten voor geschilbeslechting zijn 
echter nog niet geheel in kaart gebracht. Dit onderzoek verkent de mogelijk-
heden van online tekstgebaseerde communicatiemiddelen ter ondersteuning 
van een specifieke vorm van alternatieve geschilbeslechting, namelijk: inte-
gratief onderhandelen. Allereerst wordt het mogelijke nut van online tekst-
gebaseerde communicatiemiddelen onderzocht. Daarna worden de kernta-
ken van het integratief onderhandelingsproces onderscheiden, om vervol-
gens in te gaan op de vraag: Welke strategieën bestaan er voor het uitvoeren 
van de onderhandelingstaak en het bereiken van een gunstig resultaat? Ook 
de ontwikkeling van instrumenten die online applicaties ondersteunen bij 
het onderhandelen worden in dit onderzoek beschreven. 

Om te beginnen moet duidelijk worden welke voor- en nadelen kleven 
aan het gebruik van online communicatiemiddelen voor geschilbeslechting. 
Daarover gaat het eerste hoofdstuk van dit onderzoek. Aantrekkelijk aan 
online communicatie is bijvoorbeeld de eigenschap dat berichten op elk 
gewenst moment en vanaf elke plaats (waar een computer staat) kunnen 
worden verstuurd en gelezen. Ook kunnen berichten in verschillende vor-
men, en aan individuen of juist aan meerdere ontvangers tegelijk worden 
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gestuurd. Tot slot kunnen online communicatiemiddelen vorm geven aan de 
manier waarop gebruikers berichten lezen en schrijven.  

In een gesprek tussen twee personen die tegenover elkaar staan (face to 
face-communicatie) spelen non-verbale signalen een belangrijke rol; ze ge-
ven extra informatie over wat iemand probeert te zeggen. In online commu-
nicatie ontbreken deze signalen, waardoor gemakkelijker misverstanden 
ontstaan. Hierdoor laten mensen die online met elkaar communiceren zich 
makkelijker beïnvloeden door vooroordelen en negatieve verwachtingen. 
Volgens bepaalde theorieën over communicatie via de computer is het me-
dium dan ook niet toereikend voor het gezamenlijk uitvoeren van complexe 
taken. Verder zou het gebrek aan persoonlijke informatie leiden tot onper-
soonlijk en asociaal gedrag. Maar, recenter onderzoek toont ook de positieve 
kant van online communicatie. Gebruikers van online communicatiemidde-
len hebben veel controle over de manier waarop ze zichzelf presenteren, 
waardoor ze zich beter kunnen concentreren op de inhoud. En vanwege het 
gebrek aan sociale informatie focussen ze zich minder op sociale verschillen, 
en meer op hun onderlinge overeenkomsten. Zo bezien staat online com-
municatie een mate van persoonlijke communicatie toe die offline ondenk-
baar is. Bepaalde uitdrukkingsvormen zijn online weliswaar niet mogelijk, 
het huidige internetgebruik laat zien dat mensen nieuwe expressievormen 
ontwikkelen die hen in staat stellen naar tevredenheid met elkaar te com-
municeren.  

Het tweede deel van dit onderzoek beantwoordt de eerder geformuleerde 
vraag in hoeverre tekstgebaseerde online communicatie ingezet kan worden 
als ondersteuning bij integratief onderhandelen. De methode van integratief 
onderhandelen komt veel voor in de juridische praktijk en heeft in veel lan-
den een plaats heeft binnen het rechtssysteem; geschillen worden met re-
gelmaat door de rechtbank doorverwezen om opgelost te worden via media-
tion, waarbij integratief onderhandelen nogal eens als techniek wordt inge-
zet. Integratief onderhandelen is een praktische vaardigheid, die in veel 
handboeken en handleidingen didactisch uit de doeken wordt gedaan. Dit 
onderzoek beschrijft het onderhandelingsproces daarentegen concreet en op 
detailniveau. Zo beschouwd worden de mogelijkheden om ODR-applicaties 
in te zetten als ondersteuning bij integratief onderhandelen namelijk goed 
zichtbaar. Allereerst wordt het integratief onderhandelingsproces opgedeeld 
in een aantal  kerntaken die onderhandelaars moeten uitvoeren om tot een 
positief resultaat te komen en te kunnen omgaan met problemen die zich 
daarbij voordoen. Vervolgens komen de strategieën aan bod die in de prak-
tijk gehanteerd worden voor het uitvoeren van deze taken. Online toepas-
singen kunnen helpen bij het uitvoeren van deze strategieën. Om dat aan te 
tonen worden verschillende instrumenten ontwikkeld, die elk beschrijven 
hoe zo’n ODR-programma de gebruiker helpt bij de uitvoer van een bepaal-
de strategie. Voorbeelden van drie van de ontwikkelde applicaties bevesti-
gen dit. 

In het onderzoek worden drie aspecten van het onderhandelingsproces 
besproken. Allereerst: Hoe kunnen onderhandelaars omgaan met miscom-
municatie, wantrouwen en negatieve emoties? Wie hiermee namelijk niet 
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goed kan omgaan, loopt kans het eindresultaat negatief te beïnvloeden. Ter 
ondersteuning worden online instrumenten ontwikkeld die de onderhan-
delaar helpen om helder en effectief te communiceren, en aandacht te 
schenken aan onderwerpen die belangrijk zijn bij het ontwikkelen van we-
derzijds vertrouwen. Verder helpen deze instrumenten de onderhandelaar 
in zijn omgang met lastige situaties, zoals onduidelijke berichten, negatieve 
emoties van de tegenpartij of eigen negatieve emoties..  

Het tweede aspect van integratief onderhandelen is het onderzoeken en 
blootleggen van belangen. Integratief onderhandelen heeft immers als doel 
onderhandelaars informatie te laten delen over hun belangen, om zo tot een 
resultaat te komen waarbij alle partijen zoveel mogelijk gebaat zijn. De par-
tijen moeten dus niet alleen hun eigen belangen helder voor ogen hebben, 
maar hierover bovendien goed met elkaar communiceren. Voor het duiden 
van belangen worden verschillende strategieën in kaart gebracht. Deze gaan 
allemaal uit van hypotheses over de belangen die partijen er mogelijk op 
nahouden, om vervolgens door te vragen naar hun daadwerkelijke belan-
gen. Op basis hiervan wordt een instrument ontwikkeld dat het blootleggen 
van belangen op basis van hypotheses online kan ondersteunen. Bovendien 
blijkt er een algemene hypothese te kunnen worden ontwikkeld over de 
belangen die mensen er in een geschil mogelijk op nahouden; een hypothese 
gebaseerd op literatuur over menselijke behoeften en over conflicttheorie. 
Hoe een algemeen model van belangen in de praktijk uitgewerkt kan wor-
den tot een hypothese over de belangen in een specifiek geschillendomein 
wordt duidelijk gemaakt aan de hand van een aantal voorbeelden.  

Het derde aspect van integratief onderhandelen in dit onderzoek is het 
ontwikkelen van creatieve oplossingen. Om tot een resultaat te komen 
waarvan beide partijen profiteren, moeten zij verschillende mogelijkheden 
verkennen en verder kijken dan de voor de hand liggende oplossing. Voor 
de ondersteuning van vier belangrijke stappen in dit proces door online 
toepassingen wordt een aantal instrumenten ontwikkeld. De eerste stap is 
het definiëren van het probleem. Daarna wordt online brainstorming ingezet 
om creatieve ideeën te ontwikkelen. Ten derde worden die ideeën getoetst, 
waarbij gebruik wordt gemaakt van objectieve criteria en kennis over alter-
natieve opties. (Zoals andere onderzoekers ook al aantoonden, blijkt het 
gebruik van kennis over alternatieve opties een lastig punt te zijn). Tot slot 
worden twee strategieën onderzocht waarmee verschillende ideeën gecom-
bineerd kunnen worden tot uitkomsten. In de literatuur wordt reeds veel 
aandacht geschonken aan strategieën voor het berekenen van een maximaal 
resultaat. In dit onderzoek gaat de aandacht grotendeels uit naar de tweede 
strategie: de one-text procedure, die voor online geschilbeslechting nog 
nauwelijks is ingezet. De ontwikkeling van een instrument waarmee online 
applicaties deze procedure kunnen ondersteunen wordt eveneens beschre-
ven. 

Wat toont dit onderzoek nu aan? In de eerste plaats dat online tekstgeba-
seerde communicatiemiddelen gebruikt kunnen worden voor een complexe 
taak als geschilbeslechting. Het medium heeft weliswaar enkele beperkin-
gen, maar biedt tegelijkertijd mogelijkheden die ontbreken wanneer twee 
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mensen rechtstreeks met elkaar praten. Daarnaast laat het zien hoe het inte-
gratief onderhandelingsproces opgedeeld kan worden in een aantal kernta-
ken, en dat het mogelijk is om de uitvoering van deze taken te ondersteunen 
met online tekstgebaseerde communicatiemiddelen. In totaal zijn acht kern-
taken van het integratief onderhandelen in kaart gebracht en zijn zestien 
strategieën gevonden die in de praktijk worden gebruikt voor het uitvoeren 
van deze taken. Op basis hiervan zijn achttien instrumenten ontwikkeld 
voor het online ondersteunen van integratief onderhandelen. Daarnaast 
laten voorbeelden uit drie verschillende toepassingen zien dat dergelijke 
instrumenten ook in de praktijk toegepast kunnen worden. 
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