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Chapter 1

INTRODUCTION

The study at hand is the final result of a four-and-a-half years' research project. The
project was initiated in September 1987 under the supervision of Prof. Alting von Geusau
in the framework of the research programme within the (former) Department of 'Law of
International Organizations' of the Department of Economics of Tilburg University.

The research project's point of departure was given by its first working title 'Common
Commercial Policy of the E(E)C with regard to the European COMECON member
countries'. Considering this title, two comments are called  for.
A first comment concerns the choice of such a specific group of third countries. Member
states of the former COMECON organization were: Albania (which formally never resigned
as a member country) 1, Bulgaria, Cuba, Czechoslovakia, the (former) GDR, Hungary,
Mongolia, Poland, Rumania, the Republics of the (former) USSR and Vietnam 2. In this
study I will deal only with the European member countries of this organization, i.e. including
the Republics of the former USSR, and excluding Albania. They are in general referred to
in this Thesis  as the 'Central and Eastern European countries'. Because  of the special  way
in which the Community was forced to develop its bilateral external (commercial) relations,
mainly due to the continuous mutual non-recognition of EC and COMECON and the
centrally planned economic systems of these countries, this group of neighbouring 'state-
trading' countries constituted an interesting case study in the field of the evolutionary
Common Commercial Community Policy. The June 1988 official EEC-COMECON
recognition, and, far more important, the politico-economic impacts of the 'revolutionary'
1989 events in these former 'East Bloc' states ;, however, radically changed the character
of the study. These countries decided, among others, to laboriously try to attain a system of
decentralization and liberalization of their trade flows with third countries. The EEC in its
turn was, totally unexpected, faced with the enormous challenge of developing a brand new

'Albania's application for membership was granted in February  1949.  At the 15th Session of the COMECON,
in December 1961 in Warsaw, Albania, without ending its membership de jure, began its non-participation in the
organization. Its action resulted from the (ideological and political) dispute between China and the Soviet Union in
which Albania chose tile Chinese side. Bloed (1988): 7-9;

2Yugoslavia's application for membership was refused for political reasons. Bloed (1988): 7;

'I will not go into details about the underlying circumstances which led to these historical events. Contrary to
many other analysts,  1 consider the economic element to have priority in the analysis of the causes of the total break-
down of the Central and Eastern European communist regimes;



common policy with regard to these new democracies. We have to bear in mind in this
respect that the common commercial EC policy only serves as a 'regulatory framework' in
order to offer suitable preconditions to enable the member states, and their respective
enterprises, to further develop durable commercial relations with the third countries
concerned. The currently still very modest extent of the bilateral commercial relations
between the Central and Eastern European countries and both the EC as a whole (as clearly
illustrated by the Tables  1.1 and  1.2), and its individual member states (Tables 1.3 and  1.4),
respectively, therefore constitutes ample evidence for the need for more appropriate
commercial Community initiatives.

Table 1.1:
EC Imports in Million ECU: 1958 - 1990

1958 % 1960 % 1970 % 1981 % 1990   %

Total 37249 46711 124371 618870 1129055

Of which:
Intra-EC (1) 13123  35     17712  38     62549  50     300026 48 663797 59

Extra-EC 24126  65     28999  62     61823  50     318259 52 62720  41

Of which:
Eastern Europe (2) 1085 4 1523 5 3974 6 23183 7 31193  7

Of which:
Soviet Union 477 44 706 46 1554   39     14180  61     16749  54

GDR (2) 61 6 91 6 230 6 1255 5 1166   4

Poland 229    21     278    18     689    17     2119 9 5278   17

Czechoslovakia 143    13     184    12     478    12     1606 7 2786   9

Hungary 70 6 103 7      372 9 1483 6 3004   10
Romania 72 7 111 7      462    12     1963 8 1617   5

Bulgaria 33     3      50     3      191 5 578 2 593    2

(1): EC: The current twelve EC member states;
(2): Excluding the 'Intra-German' Trade;

Source: 'Eurostat' (1991a): 40,

And secondly, the research project deals to a large extent with the competences concerned
of only one of the three European Community organisations, i.e. the EEC.
The existence of several ECSC trade regulations on coal and steel products with the third
countries concerned, as well as the incorporation of these products into the EC 'Association
Agreements' with three of these countries, calls, however, for a short statement on possible

common commercial policy competences of the ECSC. According to Article 71 of the ECSC
Treaty, "the powers of the Governments of Member States in matters of commercial policy
shall not be affected by this Treaty,  save as otherwise provided therein: So, unlike the EEC

2



Treaty, the ECSC Treaty does not confer general commercial policy competence on the
Community. When the ECSC takes autonomous or conventional action in the commercial
policy field it tends to do so by means of acts of the representatives 4.
The same conclusion applies to the EAEC (Euratom). The EAEC Treaty, in particular its
Chapter X on external relations, does not confer general commercial policy competence on
the Community as well :

Table 1.2:
EC Exports in Million ECU: 1958 - 1990

1958 % 1960 % 1970 % 1981 % 1990   %

Total 34667 43233 116157 571054 1081428
Of which:
Intra-EC (1) 12905  37     17660 41 61979  53     301542 54 656873 61
Extra-EC 21742  63     25554  59     54178  47     265349 46 419814 39
Of which:
Eastern Europe (2) 934 4 1388 5 3950 7 18029 7 28051  7
Of which:
Soviet Union 386    41     604 44 1415   36     8257 46 13614  49
GDR (2) 57 6 95 7 219 6 1252 7 924    3
Poland 197    21     209    15     604    15     2336   13     4934   18
Czechoslovakia 136    15     178    13     565    14     1427 8 2909   10
Hungary 72 8 134    10     416    11     1988   11     3220   11
Romania 56 6 105 8 500    13     1765   10     1415   5
Bulgaria 30 3 63 5 231 6 1003 6 1034   4

(1) and (2): See Table 1.1.;

Source: 'Eurostat' (19912): 41;

The first research efforts, which finally resulted in Chapter Two, were directed
towards the description of the contents, concept and scope of the Common Commercial
Policy of the EEC in general. First, the legal basis for conducting this policy, i.e. the
relevant provisions of the EEC Treaty, had to be described. I had to conclude, however, that
those Articles did not contain a clear description of the contents, concept, and/or scope of
the Common Commercial Policy. A close look at the relevant jurisprudence of the EC Court
of Justice was therefore deemed necessary as well. It finally resulted in a more clear-cut

'Kapteyn and Verloren van Themaat (1989): 827-828;

sIts participation in several comprehensive commercial EC agreements concerns mainly the (related) field of
'economic and technical cooperation and/or assistance', in which the Community has still not managed to obtain
exclusive competence, as will be concluded in Chapter Three;

3



description of the contents, concept and scope of the EEC's Common Commercial Policy in
general.    As the resulting most important feature   of the Policy's concept its potentially

dynamic character came to the fore. The Common Commercial Policy in general had
therefore to be considered, above all, as the outcome of a progressive development, as a

gradual evolution.

Table 1.3:
Individual EC Member States' Imports: 1988 - 1990

1988 1989 1990

France A 180343 192999 234465

B 3484 3634 3858

BLEU A 92151 98179 115921

B 1472 1516 1708

Netherlands A 99374 104049 136121

B 1868 2412 2724

FRG                                              A 250554 269646 346461

B 7615 9114 10481

Italy A 138562 153181 182175

B 4545 5519 5212

United Kingdom A 189757 199420 223040

B 2197 2379 2474

Ireland A 15604 17525 20742

B 119 151 152

Denmark A 26194 26297 32411

B 458 538 602

Greece A 12293 15995 19828

B 516 590 622

Portugal A 17345 18983 24891

B            78           90            71

Spain A 60518 71260 84453

B 1135 1405 1315

A: Total Imports in Million US $;
B: Imports from the Central and Eastern European countries in Million ECU;

Source: 'Eurostat' (1991a: 140 (A), and 1991b: 42 (B));

The next step would be to describe in detail both historical evolution and current state

of the Common Commercial Policy with regard to the Central and Eastern European

countries. To arrive at such a surveyable description, the Common Commercial Policy of the
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EEC was divided into two categories 6.
* Conventional Commercial Policy: The power to regulate commercial policy relations by
EEC agreements with third countries, and
* Autonomous Commercial Policy: The power to regulate commercial policy relations by
unilateral EEC measures concerning imports and exports.

Accordingly, Chapter Three deals in detail with the general historical evolution of the
Common Conventional Commercial EEC Policy with regard to the third countries concerned.

Table 1.4:
Individual EC Member States' Exports in Million ECU: 1988 - 1990

1988 1989 1990

France A 168621 179391 216466
B 2545 2634 2349

BLEU A 92083 99707 118380
B 838 1005 815

Netherlands A 103040 107299 136496

B 1060 1547 1510

FRG                                              A 323375 341389 409274
B 9531 11874 11476

Italy A 128706 141048 170782
B 2865 3708 3834

United Kingdom A 146146 154455 185167
B 1619 1855 1686

Ireland A 18769 20871 23734
B             66 102 183

Denmark A 27436 27746 35462
B 346 523 641

Greece                                          A 5429 7532 8085
B 180 318 269

Portugal A 10847 12672 16360

B            78            128           76

Spain A 40335 43608 58800
B 352 516 463

A: Total Exports in Million US $;
B: Exports to the Central and Eastern European countries in Million ECU;

Source: 'Eurostat' (1991a: 141 (A), and 1991b: 43 (B));

Beside   such a general description,   a more detailed   look   into the variety   of
conventional commercial relations between Community and the individual Central and

'For this distinction: Kapteyn and Vertoren van Themaat (1989): 788;
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Eastern European countries would be needed as well. The specific contents of these bilateral
commercial arrangements can be found in Chapter Four. It can be considered as an Annex
to Chapter Three.

The historical evolution of the Autonomous Common Commercial Policy is
extensively dealt with in Chapter Five.

These descriptions of both conventional and autonomous commercial policies,
however, does not concern the Community commercial arrangements with the (former) GDR.
Prompted by the non-recognition of the country by the EEC member states, mainly as a
result of the West German point of view, this former 'Soviet ally' constituted a special case,

to which a separate chapter, Chapter Six, is devoted. Beside the former special commercial
arrangements  in the framework  of the so-called 'German Internal Trade', the Chapter  also
deals with the commercial consequences of the German-German unification upon the
Community, its individual member states, and the remaining Central and Eastern European
countries.

After this detailed common autonomous and conventional commercial Community
picture, time has finally come to confront the actual policy with Chapter Two's description
of the contents, concept and scope of the EEC's Common Commercial Policy in general.  The
derived concept of a, potentially, dynamic character of the Common Commercial Policy, as
well as the extensive, express and implied, Community powers in this field will serve thereby

as the ultimate ' frame of reference'.   In the second  part  of this concluding Chapter  the

currently available common Community commercial instruments to the individual Central and
Eastern European restructuring economies will be evaluated. Bearing in mind the established
deficiencies   of the current commercial Community 'machinery', a cautious attempt   to
formulate some recommendations and future prospects will be undertaken.

My last introductory remark concerns the closing date of the Thesis, i.e. 1 March
1992. It was mainly chosen because this date coincided with the entering into force of the
respective so-called 'Interim Agreements' between the Community and Poland,
Czechoslovakia, and Hungary. These interim agreements, containing provisions relating to
the bilateral movement of goods, were concluded pending the completion of the regular
ratification procedure concerning the 'Europe' Association Agreements, the most advanced
current conventional Community commercial instrument with regard to these countries.
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Chapter 2

CONTENTS, CONCEPT AND SCOPE OF THE
COMMON COMMERCIAL POLICY

2.1 Introduction

In this Chapter, I will give a brief description of the contents, concept and scope of
the respective subjects, covered   by   the   EEC' s commercial policy in general   1.   The  legal
basis for conducting this policy is given in the EEC Treaty Articles  110-116, 210, 228,  229,
231,  and 238, respectively.   I shall therefore first  deal  with  them, in sofar as relevant  to  the
subject of this book. However, these Articles do not contain a clear description of the
contents, concept and/or scope of the common commercial policy. In order to obtain a
clearer picture,  I shall therefore have to take a close look at the relevant jurisprudence of the
European Court of Justice. The Community competences in the field of the commercial
policy, which can be derived from the Court's relevant Opinions and Cases, will then come
more clearly to the fore. As a result of this investigation, I will then be able to derive a more
clear-cut description of the contents, concept and scope of the EEC's common commercial
policy in general.

 Given the importance of the agreement as the pre-eminent conventional commercial political instrument, I will
deal with the relevant Treaty provisions and the Court's jurisprudence concerned in a separate paragraph;
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2.2 EEC Treaty Provisions

According to Article 3(b) (Part One ('Principles') of the EEC Treaty), "the activities
of the Community shall include the establishment of a common commercial policy towards
third countries". The framework  for the establishment and enforcement  of this commercial
policy is provided by the Treaty in the Third Chapter ('Commercial Policy') of Title II
('Economic Policy') of the Treaty's Third Part ('Policy of the Community'). The Chapter
contains seven Articles 2.

Article 110, according to the Court "the guiding principle of the common commercial
policy" 1, Points out the Member States' aim to contribute, "by establishing a customs union
between themselves",   to "the harmonious development of world trade, the progressive
abolition of restrictions on international trade and the lowering of customs duties". As stated
by the Commission, this article therefore mainly serves the purpose of a "declaration of
intent" 4.

The  next two Articles, Articles  111  and 112, enumerate the provisions, which  the
Member States had to apply during the transitional period, in order to bring about, by the
end of this period, the conditions, needed for the implementation of a common commercial
policy S. By the end of the transitional period 6, these Articles therefore became obsolete.

The first paragraph of Article 113 gives a "non-exhaustive enumeration"  7  of the
subjects, covered both by the autonomous commercial policy ("changes in tariff rates, the
achievement of uniformity in measures of liberalisation, export measures and measures to
protect trade such as those to be taken in case of dumping or subsidies") and conventional
commercial policy ("the conclusion of tariff and trade agreements"). It further states that

2In this context, both other relevant Treaty Articles and Court's extensions/clarifications concerned are dealt with
as well;

'Case 112/80 ('Darbeck Case'):  ECR (1981):  1119;

'Idem: 1106;

sAmong others:
* Coordination of trade relations with third countries,
* Tariff negotiations with third countries in respect of the common customs tariff,
* Securing as high a level of uni formity as possible between themselves as regards their liberalisation lists in relation
to third countries or groups of third countries, and
* Progressively harmonising the systems whereby they grant aid for exports to third countries;

This transitional period had to end (according to the first paragraph of Article 8, EEC Treaty) on 1 January
1970. As far as the EEC commercial policy with regard to the East European countries was concerned, it was,
however, extended for another three years, till 1 January 1973 ( according to the authorization as made possible in
paragraph 6 of Article 8). See in detail Chapter Three;

7'Opinion 1/78': ECR (1979): 2913: It, therefore, 'must not, as such, close the door to the application in a
Community context of any other process intended to regulate external trade ';
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"after the transitional period has ended, the common commercial policy shall be based on
uniform principles". In order to finally arrive at such uniform policy, the Commission would
have to submit proposals to the Council (second paragraph). In the third paragraph,
provisions on the negotiating of Community commercial agreements are stated : And,
according to the concluding paragraph of the Article, the Council "in exercising the powers
conferred upon it by this Article, shall act by a qualified majority".

Article 114 describes the procedure  for the conclusion of commercial agreements,
after     they     have been negotiated according     to the Article 113 provisions:     "The
agreements... shall be concluded    by the Council on behal f   of the Community, acting
unanimously during the first two stages and by a qualified majority thereafter" 9.

Article 115 allows the EEC member states to issue safeguarding measures in the case
of "deflection of trade, or where differences between such measures lead to economic
difficulties   in    one   or   more   of the Member States'. Mainly because   a true common
commercial policy was not yet fully achieved at the expiry of the transitional period ", such
measures still appear to be necessary nowadays. These derogations, as allowed under Article
115, however, "not only constitute an exception to the provisions of Articles 9 11 and 30 n
of the Treaty which are fundamental to the operation of the Common Market, but also an
obstacle to the implementation of the common commercial policy• 13. That's why the Court
was of opinion that those derogations 'must be strictly interpreted and applied" 14.
"As full responsibility in the matter of the commercial policy was transferred to the
Community by means of Article 113 (1)" ", the Court ruled furthermore that " measures

these provisions will be further described in this Chapter's separate paragraph on the conventional policy;

'Another relevant Article in the Treaty concerning this procedure is Article 228. These Treaty Articles, as well
as the Court jurisprudence concerned and the conclusion procedure, will be dealt with in detail in the paragraph on
the conventional policy;

10As concluded by the Court:  "The fact that at the expiry of the transitional period the Community commercial
policy   was not fully achieved is one of a number of circumstances calculated to maintain in being between the
Member States differences in commercial policy capable of bringing about deflections of trade or of causing
economic difficulties in certain Member States' (Case 41 /76: ECR (1976): 1937). See in detail the paragraph on the
implementation of Article  115 in Chapter Five;

"According to this provision, all member states are obliged to put into free circulation those products, which
originate from a third country and already put in free circulation in one of the other EEC member countries;

' "Quantitative restrictions on imports and all measures having equivalent effect shall  ... be prohibited between
Member States';

13Case 41/76: 1937;

Ildem;

15Idem;
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of commercial policy of a national character are only permissible after the end of the
transitional period by virtue of specific authorization by the Community" 16. These Court
decisions then forced the Community to adopt several decisions concerning a more stringent
implementation of these safeguarding measures 17.

According to Article  116,  "from the end of the transitional period onwards, Member
States shall, in respect of all matters of particular interest to the common market, proceed

within the framework of international organizations of an economic character only by
common action". To that end, "the Commission shall submit to the Council, which shall act
by a qualified majority, proposals concerning the scope and implementation of such common
action . Before the expiry of the transitional period, "Member States shall consult eachI  18

other for the purpose of concerting the action they take and adopting as far as possible a
uniform attitude".

In this framework, the Articles 229 and 231 of the Treaty are relevant as well. Article
229 states, that "it shall be for the Commission to ensure the maintenance of all appropriate
relations with the organs of the United Nations, of its specialised agencies and of the General
Agreement on Tariffs and Trade (GATT): Furthermore, "the Commission shall   also

maintain such relations  as are appropriate  with all international organizations".
Already in 1958, a correspondence between the Commission and the Executive

Secretary of the 'Economic Commission for Europe' ('ECE'), the specialised UN agency
engaged in the East-West European commercial relations, laid down a so-called 'formula of
practical cooperation'. This cooperation included the exchange of data and the possibility for
the Community to send a representative to all those meetings, which were deemed to be of
specific importance to the EEC. Ever since the Community obtained full competence in the
field of the commercial policy, in 1970, these representatives have expressed the Community
ideas in this field on behal f of the EEC and its member states. Commission efforts concerned
finally resulted in the granting to the Community of the observer status at the United Nations
General Assembly at its Twenty Ninth Session in 1974 '9.
As far as the relationship between the EEC and the GAIT is concerned, it may be clarifying
to refer to the relevant Court's jurisprudence. By far the most important 'Joined Cases' in
this field of concern were the so-called 'International Fruit Company' Cases, brought before
the Court in 1972. Among others, the Court concluded that "since the entry into force of the

"Idem;

"See for a detailed historical evolution of these decisions Chapter Five;

"See for the relations between the Community and several international (economic) organisations: Burghardt
(1980);

1 'General Report on the Activities of the European Communities' (1974): 221-222;
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EEC treaty and more particularly, since the setting up of the common external tariff 20, the
transfer of powers which has occurred in the relations between Member States and the
Community has been put into concrete form in different ways within the framework of the
General Agreement and has been recognized by the other contracting parties" 21. •In
particular, since that time, the Community, acting through its own institutions has appeared
as a partner in tariff negotiations and as a party to the agreements of all types concluded
within the framework of the General Agreement, in accordance with the provisions of Article
114 of the EEC Treaty" 22. "It therefore appears that, in so far as under the EEC Treaty
the Community has assumed the powers previously exercised by the Member States in the
area governed by the General Agreement, the provisions of that agreement have the effect
of binding the Community . In the summary of the Commission's observations to these

# 23

Joined Cases, the Commission pointed out in detail the way in which the Community is
involved in the activities of the GA'IT: "It is true that the Community has never formally
acceded to GAIT and that only the Member States have the right to vote under it.
Nevertheless, in all deliberations concerning matters of commercial policy, it is exclusively
the Community, as represented by the Commission, which intervenes, while in voting the
Member States always adopt the same position in accordance with the predetermined
Community position" 24 25

Article 231, in its turn, concerns the relationship between the EEC and the OECD.
According to its wording, "the Community shall establish close cooperation with the OECD,
the details  to be determined by common accord". This cooperation has since the early sixties
taken the form of an EEC representation (by the Commission) in the Council and26

subsidiary organs of the OECD, be it without the right to vote.

mrhis common external tari ff came into force on 1  July  1968. See in detail Chapter Five;

2'Joined Cases 21 to 24/72: ECR (1972): 1227;

uIdem;

23Idem;

24Ibidem: 1224-1225;

25 ee for the relation between the GATT and the 'state-trading' Central and Eastern European countries: Annex
Four;

29'hough, in the words of Bowett, "clearly not as a 'Member'-, for the OECD membership is only open to 'any
Government" by unanimous invitation of the Council (Bowett (1982): 189-190);
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2.3 The Court's Jurisprudence

According to the previously mentioned Court ruling 27, the first paragraph of Article
113 gives a "non-exhaustive enumeration" of subjects covered by the common commercial
policy. The Treaty, however, does not contain a clear definition of this 'commercial policy'.

Because of this lack of a clear description, the Commission and the Council were able
to develop two rather different views on the 'range' of the common commercial policy. The
Commission, on the one hand, has taken the view that "the assessment must primarily be
made by reference to the specific character of a measure as an instrument regulating
international trade (an objective or instrumental doctrine)„ 28.
The Council, on the other hand, has advanced the, more restricted, view that "only measures

relating to the volume or flow of trade fall within the scope of commercial policy (a
subjective doctrine, looking at the content to identify the objective)" 29

And, given this non-appearance of a definition of 'commercial policy' in the Treaty,
it seems useful to me to briefly analyze its jurisprudence concerning the commercial policy,
in order to arrive at a description of the contents, concept and scope of the field that is, or
could be, covered by this Community policy w.

In its Opinion   1 /75, the Court states that commercial policy  had  "the same content
whether it is applied in the context of the international action of a State or to that of the

Community . Furthermore, "a commercial policy is made up by the combination andI  31

interaction of internal and external measures, without priority being taken by one over the
others. Sometimes agreements are concluded in execution of a policy fixed in advance,
sometimes the policy is defined by the agreements themselves" 32. Above all, the Court
considers the commercial policy "the outcome of a progressive development based upon

270pinion 1/78. ECR (1979): 2913;

2'Kapteyn and Verloren van Themaat (1989): 789. See also: 'Argument' of the Commission: Opinion 1/78: 2884;

2Tapteyn and Verloren van Themaat (1989): 789.
In the wording of the Commission (in its 'Argument' to Opinion  1/78: 2884): "The Council takes the view that
whenever the question arises of whether a measure may be adopted on the basis of Article  113  it should be examined
beforehand to determine whether its object is to alter the volume or pattern of trade. In all cases in which such an
analysis shows that the object is not being pursued or that it is subordinate to one or more other objectives, Article
113 is not applicable';

30I have made a selection from the cases of the European Court of Justice. Here I will only mention those cases,
in which the Court ruled for the first time on several aspects of the common commercial policy. In several latter
cases the Court indeed repeated these rulings referring to the 'original' cases. Annex One gives the enumeration of
these Court's Cases and Opinions;

"ECR (1975): 1362;

nIbidem: 1363;
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specific measures which may refer without distinction to 'autonomous' and external aspects

of that policy and which do not necessarily presuppose, by the fact that they are linked to the
field of the common commercial policy, the existence of a large body of rules, but combine
gradually to form that body" 33.

So the Court's crucial interpretation of the commercial policy as a dynamic process,
as a gradual evolution, comes to the fore.  As a logical result of this point of view, the Court
has persistently refused  to  "lay down, for Article  113 of the EEC Treaty, an interpretation
the effect of which would be to restrict the common commercial policy to the use of
instruments intended to have an effect only on the traditional aspects of external trade to the
exclusion of more highly developed mechanisms . For such a restrictive interpretation

" 34

would destine the commercial policy "to become nugatory in the course of time" 35.
In case the Council would, nevertheless, both given its previously mentioned,

relatively restrictive, doctrine on the range of the common commercial policy and due to
serious opposition of several individual member states as well, insist on a restrictive
commercial political concept, the Court predicted "disturbances in intra-Community trade by
reasons of the disparities which would then exist in certain sectors of economic relations with
non-member countries" 36. And, as I have already glanced at earlier on in this Chapter,
such disturbances would  then  make an increased member states'  use of 'Article  115 '  safe

guarding measures necessary.
So, although the Court has not (yet) explicitly decided in favour of one of the two

differing views on the range of the common commercial policy (of Council and Commission,
respectively),   one  may  conclude  that the Court,   by its dynamic, evolutionary interpretation
of this common policy, has implicitly opted for the, more wide-ranging, Commission view.
Such interpretation is an example of the Court's so-called 'systematic teleological'
interpretation of the Treaty 37. By this interpretation the Court has given concrete form to
the Community rules and powers in this area and has refined and extended them by always
systematically coordinating them and relating them to the general and specific objectives of

Community law and its component branches.

33Idem;

34

Opinion   1 /78:   2913;

iydem;

36Idemi

37Kapteyn and Verloren van Themaat (1989): 171;
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2.4 Derived EEC Competences: 'Implied Powers'

In the wording of Article 210 EEC Treaty, "the Community shall have legal
personality". According  to the Court's ruling, this provision "means  that  in its external

relations the Community enjoys the capacity to establish contractual links with third countries
over the whole of objectives defined in Part One of the Treaty" 38, including "the
establishment of a common commercial policy towards third countries" (Article 3(b)).

Given such 'capacity', the related question    on the possible existence   of   real

Community 'power' in this field becomes urgent as well. In order to be able to answer this
question, the Court developed its so-called 'AETR' doctrine '9. It suggests the Court's
support for an inclusion of the so-called 'in foro interno, in foro externo' doctrine in
Community law. It therefore seems to be justifiable to consider, beside the previously

mentioned Community 'express' powers, so-called 'implied' external Community powers as
well 40

In its 'AETR' case, the Court arrived at still another significant conclusion: In case
the Community actually adopts common commercial political rules, the individual EEC
member states therefore lose their competences to individually undertake obligations to third

countries, which could affect those rules. In the Court's own wording: "As and when such
common rules come into being, the Community alone is in the position to assume and carry

out contractual obligations towards third countries" 41 However, in any case in which the

Community has not (yet) fully exercised its powers in the field of the common commercial
policy, the individual member states still have the power to assume commitments. This

"Case 22/70: ECR (1971): 274;

39,The Community's authority...arises not only from an express conferment by the Treaty...but may equally flow
from other provisions of the Treaty and from measures adopted, within the framework of these provisions, by the
Community institutions...With regard to the implementation of the provisions of the Treaty the system of internal
Community measures may not therefore be separated from  that of external relations"  (Case 22/70:  274);

w The term 'implied power' refers to a power, which has been derived from a specific power, and which is
considered to be necessary to attain the objectives for which the main specific power is intended (Kapteyn and
Verloren van Themaat (1989): 118).
The term 'implied powers' was not yet used explicitly in the 'AETR' Case. Explicit references were only made by
the Court in its Joint Cases 3,4 and 6/76 and its Opinion 1/76.
See in detail on these implied powers' within the EEC: Denys (1990), and as far as the common commercial policy
is concerned, especially Pages 122-141. She explicitly calls the Court's recognition of such implied powers  in  the
field of the external Community relations, given the rather scarce regulations in the Treaty, a 'conditio sine qua non'

for a dynamic development of the external relations of the Community;

4'Case 22/70: 274;
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member states' competence is, however, only of a transitional nature 42. Given this
consideration as well, the Court had to conclude, in its previously mentioned

'Donckerwolcke'  case, that 'measures  of a national character',   as made possible under
Article  115,  are only permissible after the end of the transitional period by virtue of specific
authorization by the Community 43.

2.5 Conventional Commercial Policy: Agreements

2.5.1 Treaty Provisions
Given the importance of the 'agreement' as the pre-eminent conventional commercial

political instrument 44, I will now deal with the relevant provisions concerning agreements
in the Treaty, as well as the extensions/clarifications which the Court provided by its
jurisprudence concerned.

Article 228 constitutes the basic Treaty Article concerning Community agreements.
Its first paragraph states that "where this Treaty provides for the conclusion of agreements
between the Community   and   one   or more States   or an international organisation,    such
agreements shall be negotiated   by the Commission. Subject   to the powers vested   in   the
Commission in this field, such agreements shall be concluded by the Council, after consulting
the Assembly where required  in this Treaty'. And according to Article 228(2), "agreements
concluded under these conditions shall be binding on the institutions of the Community and
on Member States".

The Community commercial agreements are part of the Article 113(1) 'non-exhaustive
enumeration' of subjects covered by the commercial policy. They are to be based on uniform
principles after the transitional period has ended. This commercial agreement, however,
constitutes a exceptional case to the Article 228 provisions. Where commercial agreements
with third countries  need  to be negotiated, according to Article  113(3), "the Commission

42 oined Cases   3,   4   and   6/76:   ECR   (1976):    1310.   This will prove   to   be of specific importance   in   the
consideration of the historical evolution of the common commercial policy with regard to the Central and East
European countries;

4'Case 41/76: ECR (1976): 1937; This conclusion has been, however, seriously undermined by the Court itself
in the so-called 'Bulk-Oil' case. The Court concluded that Member States were authorized by the exception in Article
10 of regulation 2603/64 (concerning the realization of common rules for exports) to impose quantitative restrictions
on export to non-member states, whether or not such restrictions were in force before the entering into force of this
Regulation (Case 174/84:  ECR (1986):  596). So the Court authorizes the member states by virtue of an implicit, in
contrary with the demanded specific authorization;

44Although the conventional commercial policy, and the agreement as a commercial political instrument, only
began to play a fundamental role in the commercial relations between the EEC (and its member states) and the
Central and East European countries after the official COMECON-EEC  'de jure' recognition of June  1988: See in
detail Annex Two;
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shall make recommendations to the Council, which shall authorise the Commission to open
the necessary negotiations". During these negotiations, the Commission    will   act   in

consultation  with the special 'Committee Article   113'. This special committee, which  is

appointed by the Council, is headed by a Commission's representative or, in the case of a
so-called 'mixed agreement' 45, by representatives of both Commission and member state(s)

concerned. Through regular gatherings of the Committee, the member countries are
continually being kept in the picture of the progress made in the negotiating process. Before

the definitive conclusion of the commercial agreement concerned, the Commission will first
paraph the agreed text.  A fter that, the conclusion by the Council on behalf of the Community

will take place by qualified majority, according to Article   114 46. Consultation   of  the

European Parliament by the Council on the contents of the intended agreement is not obliga-

tory. It has, however, taken place as a rule since 1973, according to the so-called 'Luns-
Westerterp' procedure 47.

The other agreement, which, according to Article 238, constitutes an exception to the

provisions of Article 228,  is the so-called 'association agreement'. Article 238 refers  to the

possibility by the Community of concluding "with a third State, a union of States or an

international organisation agreements establishing an association involving reciprocal rights

and obligations, common action and special procedures". Before the entering into force  of

the 'Single European Act' it was stated that, "these agreements shall be concluded by the

Council, acting unanimously after consulting the Assembly". The influence of the European
Parliament was strengthened, by Article 9 of the ' Act', which first requires the Parliament's
approval    of the 'association' agreement by majority vote, before the Council, still   by

45,Mixed Agreements' are agreements to with both the Community and one or more EEC member states are
parties. These agreements therefore have to be ratified by both Community and member states, according to their
individual constitutional regulations. They were not provided for in the Treaty, but were developed in practice in
case of situations in which the EEC is competent for a certain subject but in which it also shares this competence
with its member states (Dolmans (1985): 39).
One  reason to conclude a mixed agreement can be derived from the Court's Opinion  1  75. According to the Court,
"the internal' and 'external' measures adopted by the Community within the framework of the common commercial
policy do not necessarily involve, in order to ensure their compatibility with the Treaty, a transfer to the institutions
of the Community of the obligations and financial burdens which they may involve, to the Community institutions:
such measures are solely concerned to substitute for the unilateral action of the Member States, in the field under
consideration, a common action based upon uniform principles on behalf of the whole of the Community (Page
1364). And, in Opinion 1/78, the Court added in this context that if the financing of the agreement is a matter for
the Community the necessary decisions will be taken according to the appropriate Community procedures.  If on the
other hand the financing is to be by the Member States that will imply the participation of those States in the
decision-making machinery or, at least, their agreement with regard to the arrangements for financing envisaged and
consequently their participation in the agreement together with the Community" (Page 2918);

46See also Article 228 (1): "Whereas the Treaty provides for the conclusion of agreements between the
Community  and   one  or more States  or an international organisation, such agreements shall be negotiated   by  the
Commission. Subject to the powers vested in the Commission in this field, such agreements shall be concluded by
the Council, after consulting the Assembly where required by this Treaty';

47'Bulletin of the European Communities' (1973)  :  No  11: Item 2427(ID;
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unanimity, will be able to finally conclude it.

2.5.2 Court's Jurisprudence
I will begin this section on the Court's jurisprudence on agreements by quoting a

Court's ruling on the description of such an agreement. In its Opinion 1/78, the Court stated
that  this  "must be assessed having regard  to its essential objective rather than in terms  of
individual clauses   of an altogether subsidiary or ancillary nature....The negotiation  and
execution of these clauses must therefore follow the system applicable to the agreement as
a whole" 48. One can consider this ruling as another illustration of both the Court's
'systematic teleological' interpretation  of the Treaty provisions,  and its implicit recognition
of the Commission's view on the range of the common commercial policy.

According to the Court's ruling in its 'Second Haegeman' case, "the provisions of the
agreement, from the coming into force thereof, form an integral part of Community
LawN 49.

In its 'Grounds of Judgment'  in the so-called 'Kupferberg' case, the Court arrives at
some further conclusions, concerning mainly the implementation of the agreements'
provisions, which are worth while being quoted here. Among others, the Court states, that
"member States as well as the Community institutions are responsible for ensuring that the

H  50obligations arising from such agreements are fulfilled . Furthermore, "by securing
performance of the undertakings arising from an agreement made by the Community
institutions, Member States fulfil an obligation not only to the non-Member State concerned,
but also and above to the Community which has assumed responsibility for due performance
of the agreement"  St.

As a result of the previously mentioned Court's statement in its 'Donckerwolcke' Case
"that on the fact that the expiry of the transitional period the Community commercial policy
was not yet fully achieved" 52, another conclusion of the Court in this Case becomes

important as well: "The measures necessary for implementing the provisions of an agreement
made by the Community sometimes depend on the Community institutions and sometimes
on Member States, according to the current state of Community law in the fields affected by

 Ibidem: 2917;

49Case 181/73: ECR (1974): 449;

s'Case 104/81: ECR (1982): 3662;

slidem;

ncase 41/76: 1937;
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the provisions of the agreement. ". The Court continues its judgement on this issue with
stating that "it follows from the Community nature of the provisions of these agreements that

their effects could not be allowed to vary in the Community according to whether their
implementation in practice  is the responsibility of the Community institutions or Member

States and, in the latter case, according to the attitude taken by the law of each Member State

regarding the effects produced, in their internal system, by international agreements
concluded by them " 54. The Court therefore concludes that "it is the responsibility of the

Court, in the framework of its jurisdiction to interpret the provisions of agreements, to
ensure that they are implemented uniformly throughout the Community" 55. Besides, this

'Kupferberg' ruling makes clear that "the question whether a stipulation of the agreement

before a court in the Community is unconditional and sufficiently specific to take direct effect
must be assessed in the framework of the agreement of which it forms part" 56

2.6 Concluding Remarks

The most important feature of the concept of 'Common Commercial Policy', which

can be derived from this Chapter, certainly is the dynamic character of this policy. The
common commercial policy has to be considered therefore, above all, as the outcome of a

progressive development, as a gradual evolution. New phenomenons in the field of trade,
which are taken over by the Community, can, as a consequence, automatically be considered

as falling under the exclusive Community commercial political competences.
The forthcoming description of the historical evolution and the current state of the

EEC's common commercial policy with regard to the Central and East European countries

will show to the reader the outcome so far of this potentially progressive development. And,
given the concept of a, potentially dynamic, character of the common commercial policy, as

well as the extensive, express and implied, Community powers in this field, I will be able
as well to evaluate the current state of Community commercial affairs. And, to conclude,
these concepts will serve   as the ultimate ' frame of reference'   for a future design   of  the

Community commercial policy with regard to these Central and East European countries, as
will be sketched in the concluding Chapter of this book.

53Idem;

"Ibidem: 3663;

jjldem;

56Ibidem: 3665;
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Chapter 3

THE CONVENTIONAL POLICY

3.1 Speedier Implementation of the Treaty
Impact on the Conventional Policy

Almost immediately after the EEC Treaty took effect, the Commission got convinced
of the necessity to accelerate the establishment of the common market, consequently implying
a speeding up of the establishment of one common commercial policy. From the middle of
1959 it became clear that "economic conditions and political opportunism justified - and
perhaps required - speedier implementation  of the Treaty  of  Rome with, perhaps,   a
shortening  of the transitional period"   '. The Commission noted  that "the timetable  of the
Treaty reflected a historical situation which had undergone profound changes and had in fact
shown conspicuous improvement since 1 January 1958' 2. On 24 September 1959, the
President of the Commission confirmed and explained this attitude when addressing the

European Parliament in Strasbourg.
A first concrete proposal for acceleration was submitted to the Council on 13 October

1959 by the Belgian Minister of Foreign Affairs, Wigny. Following a discussion on this
memorandum, the Council instructed the Commission to submit proposals for speedier

implementation of the Treaty. Before deciding on its position, the Commission studied a
number of points which included, among others the possible repercussions on the external
relations of the Community of a speed-up in the implementation of the Treaty. It concluded
that "the sooner economic integration is a fact, the more the commercial policy of the
Common Market will of necessity be dynamic, liberal and open" 3

The Commission proposals were finally tabled on 26 February 1960 in the form of
recommendations, as required by Article 155 of the Treaty 4. In the matter of the
commercial policy, the Commission proposed ' 'more systematic co-ordination of the

"Third General Report on the Activities of the European Communities' (1960): 28;

2Idem: 29,

'Idem. 30;

4IIn order to ensure the proper functioning and development of the common market, the Commission shall: (....)
- formulate recommendations or deliver opinions on matters dealt with in this Treaty, if it expressly so provides or
if the Commission considers it necessary (....)";

5'Third General Report' (1960): 32-33;
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measures taken by the Member States and the European Commission in trade negotiations
with non-member states". It suggested that vis-a-vis these states there be "speedier unification
of liberalization measures, commodity by commodity". Indeed it was of the opinion that in
cases o f "recognized importance in which considerable diversions of commercial traffic might
be feared", the Member States should agree to "open the first negotiations under Article  113
of the Treaty". The Commission  did not suggest  in its recommendations any immediate
decision on not prolonging the first stage or on shortening the subsequent stages. It, however,
stated its conviction that the arrangements to be made on the basis of these proposals would
make it possible, at the end of the fourth year, to shorten the second and third stages under
the conditions laid down in Article 8 of the Treaty.

The Council met on  10 and  11  May 1960 in Luxembourg and on  12 May in Brussels
to decide what action should be taken on the recommendations of the Commission 6. It
reached unanimous agreement on the procedure laid before it and adopted, among others, a
declaration of intention in the field of external relations. The Council stated that it is "in the
spirit and the intention of the EEC, whilst safeguarding the needs of its internal development,
to pursue, vis-d-vis non-member countries and in particular vis-a-vis the other European
countries, a liberal policy which takes their anxieties into account" 7. The heading 'other

European countries' in the first place referred to the EFTA countries.
As far as the Central and Eastern European countries were concerned, the

Community, according to the President of the Commission 8, emphasized the economic

threat (to the Community and its individual member states) posed by the Soviet policy, which
was directed towards expansion. The Commission was of the opinion that these Central and
East European countries had, through their COMECON-organization, obtained an effective
instrument  for the adoption  of a 'centrally planned foreign trade policy'. The uncoordinated
way in which the individual EEC member countries conducted their own national commercial
policies vis-d-vis these countries hindered a speedy establishment of a common EEC attitude
towards these countries. Such a common attitude, of which a common commercial policy
would be a vital part and which could be achieved by the agreed speedier implementation of
the Treaty, was seen by the Commission to be the only suitable way of resisting this Soviet
threat. Therefore, the Commission considered it necessary to start as quickly as possible with
harmonizing the individual EEC member states' systems of foreign trade. This had to be
achieved by an evolving coordination. It also initiated, together with experts from the
member states, an intensive study into the specific problems concerning a future common

603 1960: 1217/60;

'Idem: 39;

'in  a  debate  with the European Parliament in March   1960  on the Commission proposals  on the speedier
implementation of the EEC Treaty: 'Bulletin of the EEC': 3/1960:  13-14;
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commercial policy with regard to these so-called state-trading countries.
In this Chapter I will take a detailed look at the harmonization efforts, of mainly the

Commission, as far as the conventional commercial policy is concerned. These efforts were
mainly focused on the coordination of two kinds of individual member states agreements with
the third countries concerned, which existed before the expiry of the transitional period. The
coordination of the commercial agreements will be dealt with first. And secondly, the efforts
aimed at the coordination of the specific category of the member states' agreements on
economic, industrial and technical cooperation with the Central and Eastern European state-

trading countries.

3.2 Coordination of Bilateral Member States' Commercial Agreements

3.2.1 First Results
In order to achieve a more adequate coordination of the different commercial policies

of the individual member states, the Commission started to arrange several meetings with

representatives of the member states in charge of commercial policy. They were assisted by
a number of groups of experts specialized in several geographical areas 9. These groups
were to consult one another regularly and to analyze in detail the existing bilateral
commercial relations between the individual EEC member states and third countries. These
activities were aimed at providing an inventory of the member states' commercial
arrangements, as well as at arranging consultations in the case of concrete problems
concerning renewal or adjustment of those arrangements.

Based on a Commission proposal, the first result towards harmonization was the
Council Decision of 20 July  1960. It urged the member states to include the so-called 'EEC
clause' m into all their bilateral commercial agreements with third countries. This procedure
would be applicable to all future agreements and all future extensions, renewals and
amendments of agreements already concluded. The member states were to keep the
Commission informed of such negotiations.

A year later, the work of the Commission, aimed at regulating this prior consultation,
resulted in a 'Council Decision on a consultation procedure for agreements concerning
commercial relations between member states and third countries'. This officially introduced
a systematic procedure for reciprocal information on all negotiations between the member

'One geographical expert group concerned itself with Eastern Europe;

'9'he text of this  EEC-clause: 'Should those obligations under the Treaty establishing the European Economic
Community which relate to the gradual establishment of a common commercial policy make this necessary,
negotiations shall be opened as  soon as feasible in order to amend this present agreement as appropriate'.
'General Report on the Activities of the Community' (1961): 195-196;
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states and third countries and prior consultations on all provisions of such agreements  ".
At the insistence of the Commission, the Council also adopted a 'Decision on the

standardisation of the period of validity of commercial agreements with third
countries' 12. It limited the duration of bilateral agreements up to the end of the transitional
period. The decision also fixed a maximum duration of one year for those agreements which
did not include either the 'EEC Clause' or a clause, which provided for the possibility of an
annual termination of the agreement concerned. In the case of a Commission proposal, the
Council could authorize exceptions, providing that any quota list attached to the agreement

should be subject to annual review. Moreover, in Article III, it was stated that the
Commission, in cooperation with member states, would examine all individual EEC
members' bilateral commercial and navigation agreements with third countries before the end
of the second stage of the transitional period, i.e. 1 January 1966. This was to prevent those

treaties from becoming serious hindrances to the achievement of a common commercial

policy.
In another Council Decision the member states were still authorized to conclude till

1 January 1966 commercial agreements with the state-trading countries, even without the

obligation of including both clauses. This Decision was probably prompted by the initial
refusal of the Central and Eastern European countries, especially the Soviet Union, to accept
the inclusion of such an EEC Clause into their bilateral trade agreements 13. After the
expiry period of this Decision they, however, accepted the clause 14.

The gradual establishment of a common commercial policy towards state-trading

countries also constituted one of the priorities in the 1964 Commission proposals 15. This

had to be arranged, among others, by a further improvement of the coordination mechanism
concerning the member states' bilateral trade agreements with those countries. This improved

version would then be used specifically for the negotiations between EEC members and their
Eastern European trading partners '6. The five underlying reasons for this Commission
acceleration initiative were:

"OJ 1961: 1273/61.  In the Annex of its 1962 Working Program concerning the common commercial policy the
Council stated that this coordination procedure was the first step towards a gradual coordination of the national
commercial policies of the member states towards the concerned countries;

1203 1961 1274-1275/61;

'1According to Ehlermann (1975): 216-217;

"On this last point: Pinder, J. and P. (1975): 17-18, and Ransom (1973): 39;

's'Bulletin of the European Communities': 4/1964:  18-19. In Chapter Five I will give a detailed description of
these proposals;

16Ransom (1973): 46;
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Firstly, and probably most important, the lack of harmonisation of commercial policies.
Secondly, the necessity for the Community to take up a common position in international
negotiations, since trade with Eastern Europe was becoming more and more important in the
GAIT.
Thirdly, the Commission argued that the 1964 fall in exports to this region was due, apart
from structural causes, to East European anticipation of the coming of one common
commercial policy.
Fourthly, the Commission feared that, in default of a new Council Decision in this field, the
objectives for the end of the transitional period, as defined in the EEC Treaty, could not be
guaranteed.
And lastly, the Commission argued that, as a common commercial policy had to cover all
trade with third countries, it would be inconsistent to maintain a Community regime for
agricultural products and to leave trade in all other commodities to be regulated by the
individual member states' national policies. Under these conditions the negotiation of bilateral
commercial agreements would be unnecessarily difficult.
The Council, after many lengthy discussions, did not, however, manage to reach, in the short
run, any major agreement among the members states on the previously mentioned
Commission proposals.

Meanwhile, although the Commission had managed to compile a list of all agreements
and treaties concerned (totalling about 800), it did not succeed in finishing in time the
examination  of  all the bilateral agreements, as requested  by  the 1961 Council Decision.   In
December 1965, the Council had, therefore, to decide to extend till 31 December 1967 the
period of validity of the agreements concerned 17.

The Commission, however, had then still not terminated its examination, and the
Council, according to Article III of its 1961 Decision, was again forced to further extend the
validity period of these agreements till the end of the transitional period, i.e. 31 December
1969.

Early 1969 the Commission finally finished its examination. On 28 March 1969 its
report was sent to the Council. The Commission recommended a prolongation of the period

of validity of certain bilateral commercial agreements mainly between individual member
states and several state-trading countries. As long as these agreements did not constitute an
obstacle to the implementation of the common commercial policy, they could be extended
beyond the expiry date of the transitional period.

'7OJ 1965. 3275/65;
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3.2.2 December 1969 Decision on Standardisation
In December 1969, in order to achieve an interim solution, the Council adopted the

' Decision  on the progressive standardisation of agreements concerning commercial relations
between member states and third countries and on the negotiation of Community
agreements' 18.

In Title I of the Decision, the Council introduced a procedure of explicit or tacit
renewal of the existing agreements. The agreement could be extended up to one year by
explicit authorization  of the Council.   Only  when an agreement contained either  the   'EEC

clause' or a clause on annual denunciation, the Council could authorize such explicit or tacit
renewal for a period longer than one year. In the case that such extension should hinder the
implementation of the common commercial policy, the Council, under the 'Title II
procedure' of the Decision, had to authorize the Commission to initiate common negotiations
with the third country (countries) concerned.

Title III contained temporary provisions for exceptional cases. Under the
circumstances that negotiations by the Community, according to Article  113 EEC Treaty,
were not yet possible, as was particularly the case with the member countries of the
COMECON as a result of the non-recognition of the EEC by these countries, Article 9 stated

that member states could individually negotiate agreements till 31 December 1972. This
provision, which meant a new departure from the Council Decision of 1961, was the result

of pressure on the Council and Commission by several member states, in particular France.

It can be concluded therefore that the EEC had obtained, from 1 January 1973, exclusive
powers in the field of the common conventional commercial policy.

Even before the Council had been able to reach full agreement on the Commission
recommendations of March  1969, it was already confronted with this prolongation problem.
The conclusion of a long-term agreement between France and the Soviet Union in May  1969,
covering the time period from 1970 till 1975, implied the first exceeding of the expiry date
of the transitional period. This so-called 'framework' agreement covered, besides a
commercial part, subjects in the field of technical, economic and scientific cooperation as

well. Although these subjects had clearly certain overlaps with the commercial policy, they
still fell under the competence of the individual member states after the transitional period.

The Council decided to opt for a pragmatic solution ". In so far as the commercial terms

of the agreement did not constitute any hindrance to the establishment of a common
conventional commercial policy, the Council allowed the French government to deviate from
the 1961 Council Decision. However, as a consequence of this Decision the Council was
forced to grant the other member states such authorization   as    well. And, although   the

"OJ 1969: L 326/39;

'gCouncil Decision 69/265/EEC: OJ 1969: L 206/33;
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Community had obtained full competence in the field of the common conventional
commercial policy from 1 January 1973, this solution automatically implied a further
extension   till    1    January    1975   of the individual member states' competence to negotiate
bilateral commercial agreements with these countries 20.

A large number of these bilateral negotiations were dealt with under the so-called
'consultation with coordination' procedure, as provided for in Title III, Article 10 of the
December 1969 Council Decision.  On the basis of the outcomes of these consultations, which
took place at fairly short intervals, the Council was able to authorize the individual EEC
countries to proceed with their negotiations. These negotiations principally concerned the
renewal/extension of the long-term agreements' annual commercial protocols. The EEC
member countries envisaged the need for these negotiations in view of continuation of their
commercial relations with these countries. This procedure indeed enabled the member states
to conclude their agreements, and the annexed annual commercial protocols, from 1970 to
1973.

As far as the synchronizing of the expiry date and some other main clauses of these
agreements were concerned, the co-ordination of these agreements' terms turned out to be
rather satisfactory. As previously mentioned, it was decided that all agreements had to expire
on 31 December 1974 and that no new annual commercial protocols could be negotiated after
31 December 1972. Afterwards, all commercial agreements had to be negotiated, on behalf
of the Community, by the Commission.

In the meantime, the Commission continued, on the basis of Title I of the 1969
Council Decision, its re-examinations of the member states' agreements with non-member
countries. The examinations, with the purpose of verifying the compatibility of the
agreements' commercial provisions with the establishment of the common conventional
commercial policy, finally resulted in annual Council authorizations for renewal/extension.
Member states had to declare that the agreement's remaining in force did not constitute an
obstacle to the possible opening of negotiations on a commercial agreement between the third
country concerned and the Community. From l January 1973 these authorizations gave EEC
member states the opportunity to renew/extend their bilateral commercial agreements with
Central and Eastern European countries.

20For a thorough description on this period: Kapteyn and Verloren van Themaat (1973): 368-369;

25



3.2.3 'Schema d'Accord'
Just before the end of the extended transitional period (1 January  1975), the Commis-

sion, sent in November 1974, at the request of the Council, a model agreement to all Central

and East European countries, which had already concluded bilateral commercial agreements
with one or more individual EEC member states. In this model agreement, the so-called

'schema d'accord , the EEC set out its principles concerning the contents of future EEC, 21

trade agreements with those countries. These principles were:

* A long-term non-preferential agreement,

* To be based on the 'reciprocity' principle,
* The establishment a Joint Committee,
* Safeguard arrangements,
*  Granting  of ' Most-Favoured-Nation' treatment on tariff matters,   and

* Provisions on agriculture.
The  model was accompanied by an 'aide-mdmoire', in which the Commission expressed  its

willingness to enter into negotiations.
However, none of the Eastern countries concerned reacted to these proposals. And

it   was not until    1976   that the first Eastern European country concerned, Rumania,    was

willing to enter into exploratory talks on the conclusion of a commercial agreement with the

Community. This collective Central and Eastern European refusal, on the insistence of the

Soviet Union, forced the EEC to unilaterally conduct common autonomous commercial policy

measures towards these countries. Besides, there still existed the opportunity for obtaining

Council authorization for renewal or extension of the member states' bilateral commercial

agreements with these countries, made possible under Title I of the 1969 Council Decision,

as far as it did not impede the intended implementation of the common commercial policy.
The 1988 mutual EEC-COMECON recognition 22 finally made possible exploratory

talks, negotiations and, as a result, commercial 'first' and 'second generation' commercial

agreements on trade and cooperation between the Community and these countries. And the

impacts of the 1989 events in Central and Eastern Europe even necessitated a further EEC

initiative towards more comprehensive conventional commercial relations. The Community

therefore decided to start exploratory talks with some of the countries concerned in order to

reach agreement on 'third generation' so-called '
European association' agreements.

21•General Report on the Activities of the Community' (1974): 262,

AFor a brief history of the relations between the EEC and the (former) COMECON: Annex Two;
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3.3 Sectoral Community Agreements

3.3.1 Technical Agricultural Arrangements =
Despite the lack of a 'de jure' recognition of the EEC by the Central and East

European countries there have been since 1964 regular talks and negotiations between the
Community and representatives from several of these countries. From Central and East
European side, this readiness was dictated in the first place by their fear of severe negative
influences on their agricultural exports to the Community from the EEC common agricultural
policy. These countries were prepared to grant the EEC several price undertakings in order
to lessen this negative impact.

By the end of the sixties these talks resulted in several bilateral technical arrangements
in the field of agricultural products. In order to avoid a 'de jure' recognition, which would
not have been tolerated by the Soviet Union, such arrangements were concluded on behalf
of the state-trading countries by their respective state agencies in charge of the foreign trade
in that particular agricultural branch.

In the context of the 1973-1979 GATT 'Tokyo Round' trade negotiations, the Central
and East European GAIT members 24, with the exception of Czechoslovakia, concluded
arrangements on beef with the Community. And, from  1981, all Central and East European
countries concerned, except the Soviet Union, have concluded several so-called 'Voluntary
(Export) Restraint Agreements' ('VRA's') in the sheepmeat and goatmeat sectors. Since the
conclusion of the 1988 EEC-COMECON 'Joint Declaration' talks/negotiations have also been
initiated between the EEC and certain Central and East European countries in the field of
fishery.

3.3.2 Textile Trade Amngements
Poland was the first Central European country which informed the Commission in

1971 of its desire to enter into negotiations on a bilateral textile trade agreement. The
resulting negotiations, however, did not lead to the conclusion of an agreement.

The 1975 EEC proposals to several Central and East European countries resulted from
1976 on in the conclusion of several bilateral commercial textile agreements, which have
since been regularly revised.    In    1986,   the EEC entered into negotiations   on a bilateral
agreement with Bulgaria as well. And by the end of 1990, the Community even concluded
a similar textile trade regulating arrangement with the Soviet Union.

23McMahon (1988): 167-178;

24(zechoslovakia, Poland, Hungary and Rumania. On these Eastern 'state-trading' countries in the GATT: Annex
Four;
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3.3.3 Agreements on Trade in Industrial Products:
'First Generation' Agreements
In January 1976 the first exploratory talks on a bilateral trade agreement started

between the Community and Rumania. It was the first Central and East European country,
which accepted the EEC 'parallel approach' towards the Central and East European

COMECON member states, as well as the negotiating conditions of the previously mentioned

1974 'schema d'accord'.   In 1980, after several rounds of negotiations, the first sectoral

agreement on trade in industrial products could finally be concluded. Only many years later
in March 1989 Czechoslovakia concluded such 'first generation' sectoral commercial
agreement with the Community as well. It was, however, under the influence of the 1989

political changes in this country soon replaced by a more comprehensive 'second generation'
agreement on trade and cooperation.

3.4 Community Agreements on Trade and Cooperation:
'Second Generation' Agreements 25

Hungary was, in September 1988, the leading Central European country, which
managed to conclude a comprehensive agreement on trade and cooperation with the
Community. The preferential treatment of the Hungarians was largely due to its relatively
liberal economic reforming process towards a more market oriented economy, which had
already been initiated  in  1968  in the framework  of the so-called 'New Economic Policy'.  It
was made clear by the EEC that such comprehensive agreement could only be concluded with

Hungary, and not with any other Central and East European state-trading country. However,
the impact of the 1989 political events in Central and Eastern Europe induced the Community
to seriously reconsider this firm point of view.

In the course of 1989, the Commission initiated talks on the possible conclusion of
comprehensive commercial agreements with the other Central and East European states,

Poland first, in order to support these fragile political democracies, as well as the difficult,
historically unprecedented, economic transformation processes. Agreement was finally
reached with all Central and East European countries on the contents of such agreements.

2'The EEC officials began referring to these comprehensive commercial agreements as 'first generation'
agreements, referring to the  new era of commercial relations between the Community and the reforming Central and
East European countries;
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3.5 Europe 'Association' Agreements:
'Third Generation' Agreements'

3.5.1 Need for More Economic Cooperation
After the conclusion of the first 'second generation' agreements, the Community,

confronted with the huge economic impacts of the 1989 political events in the Central and
East European region, became further aware of the need for still more comprehensive forms
of economic cooperation with these countries to adopt to a completely new situation. When
the first euphoria diminished, the awareness of the total internal economic mess, the heritage
of more  than 40 years 'centrally planned mismanagement', started to emerge rapidly  in  the
Central, Eastern And Western European states. The IMF, for instance, gave the following
description of the 'post-revolutionary' starting point of these countries 26. •Most countries
have begun the transition to a market economy in a relatively unfavourable macroeconomic
and external environment. The economic policies pursued in the recent past have left many
countries in Eastern Europe and the USSR with a legacy of large domestic and external
imbalances, including substantial amounts of excess liquidity. At the same time, regional
trade has begun to decline, reflecting the impact of economic dislocations in most countries
in the region, notably the USSR, and the dissolution of trade arrangements among the
members of the CMEA, which entails considerable terms of trade losses for the Eastern
European countries". Furthermore,    'in the majority of countries, severe economic
dislocations have emerged have emerged as the traditional system of central planning has
largely collapsed and market-based coordination mechanisms are only beginning to
develop.... While this restructuring eventually will result   in   a more efficient allocation   of
resources,  it is likely to entail substantial losses in output and employment in the short run".
The IMF concluded therefore, that "the structural transformation of the Eastern European
countries requires substantial external support in the form of technical assistance and
financing". However, "while external support can greatly facilitate the reform process in  the
Eastern European countries, the key to successful transition to a market economy remains
a sustained effort of systemic reform and macroeconomic stabilization".

The 'Directorate-General for Economic and Financial Affairs' of the Commission
initiated several studies on these countries and their respective paths of reform efforts as
well. Its first report was dedicated to economic transformation in Hungary and Poland 27,
It came, among others, to the conclusion that 'aid must in the first instance be conditional

2'IMF (1991): 26-37;

27•European Economy':  No 43: March  1990;
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on macro-economic stabilization, a process which it can indeed greatly assist" 28. And, as
one of the contributors proposed, "the simplest 'conditionality' the EC could enforce would

be to offer full access to our markets in exchange for meeting the conditions we would expect

from all similarly privileged trade partners -e.g. current and capital account liberalization,
no State aids, adherence to GAIT. 29.

The most recent Commission report 30 dealt with Czechoslovakia, Bulgaria, Rumania

and Jugoslavia. The coordinator of the responsible group of experts, Richard Portes,
established  in the 'Introduction',  the  fact  that "in little  over  a  year, the prevailing  mood

among East Europeans themselves as well as the Western analytical and policy community
has shifted form optimism and enthusiasm for the transformation to a pessimism that is most

depressing in its scope and depth": "the new Europessimism" ". He, however, ended his

contemplation with saying that, although "the path of reform in Eastern Europe will be
longer and more difficult than we first thought",  this "new Europessimism is exaggerated".
According to the study 32, .the countries of Eastern Europe are tackling an unprecedented

challenge...The potential of the East European countries is their proximity to the Community
and their strong desire to integrate with it. The Community can make this advantage real by
serving as an anchor for the reform process in Eastern Europe. Involvement in institution-
building and provision of market access would be the two most effective ways for the
Community  to help ensure the success  of the reform efforts of these countries".   So  this

study, as did its predecessor on Poland and Hungary, laid strong emphasis on the need of
liberalizing the Community trade with these reforming countries 33. To support this thesis,
the study gave several .'compelling reasons why the Community should liberalize trade with

Eastern  Europe":
* It would be an important signal reinforcing the case for these countries to liberalize;
* It would promote foreign investment ("The internal market of most East European
countries is too small to attract large-scale investment. Improved access to a large market

close by would be an important incentive for foreign investors".);

"Idem: 17;

29Idem;

30,European Economy': Special Edition No 2 (1991). The December 1990 Commission report on the Soviet
Union will be dealt with in a separate paragraph;

"Idem 3,

32Idem: 'Preface': XI;

33As did, for instance, Bergeijk, van, and Lensink (1991: 1): "Trade liberalization is to be a very substantial
ingredient of the transition phase. However, temporary aid may be an important means to mitigate the burden of
transition';
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* The EEC could provide a market for those producers who have seen both their home
markets and CMEA markets, particularly the Soviet Union, contract sharply. (According to
Portes,  "we did not foresee the speed and extent of collapse of intra-CMEA trade.  Much,  if
not most of this, is attributable to economic chaos in the Soviet Union and the GEMU
(German Economic and Monetary Union)").
Given the observation that, "it is important that this access be gained as quickly as possible,
and a regional trade agreement can, probably be concluded much faster than a multilateral
agreement", the study opted    for a Community concentration on efforts on regional

liberalization, while, however, "maintaining its commitment to multilateral libel'alization".
To the extent that it would be necessary to compensate Community losers, because of the
increased competition, the study called for "structural adjustment measures within the EEC",
rather  than "to resort to general safeguard measures".   For the uncertainty regarding   the

possibility of such safeguards or anti-dumping actions by the Community would be "inimical
to foreign investment".

So it became apparent that the (commercial) concessions of the Community would be
by large insufficient to these countries in order to successfully implement their economic

programs, aimed at the establishment of a market oriented economy. These concessions,
granted under the 'Second Generation' agreements were therefore, soon after, or in some
cases even before, the official entering into force of these respective agreements, extended
in the framework of the so-called 'PHARE' aid programme 34. They were made possible
under each of the individual trade and cooperation agreements because of the provision in
their 'General and Final Provisions':  'The two contracting parties may amend the Agreement
by mutual consent in order to take account of new developments' 35.

3.5.2 Commission Initiative
Aware of the inadequacy of its bilateral 'second generation' agreements, the

Commission put forward the idea of a possible establishment of so-called 'Association'
agreements, for the first time in its April 1990 Notition on the future relations with the
Central and East European countries 36. The history of negotiating the EEC Treaty shows
that a sharp distinction existed between two types of association envisaged by the drafters 37.

On the one side, the French came to insist on the association of their overseas countries and

34In detail on this 'PHARE' Programme and its extensions: Annex Three;

"For instance, in the EEC-Hungarian agreement: OJ 1988: L 327/6;

36,
Agence Europe': 21 April 1990;

37Alting von Geusau (1969): 93-94;
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territories with the new Community. After long and difficult negotiations, the agreement

between the Six was laid down in Articles 131-136 EEC Treaty 's and in an 'Implementing
Convention' for a period of five years. After the expiry of the 'Convention' and the
independence of the French overseas territories, a new Convention (of Yaounde) was
concluded, apparently though not explicitly according to Article 238 EEC Treaty.

On the other side, the Six intended from the outset to enable other European states,

not yet willing or able to join the EEC, to establish close links with the Community. Article
238, which primarily reiterates this last objective, was to provide a flexible arrangement for

making entry ultimately more easy. While the countries concerned during this association

process had only to adjust themselves to Community requirements, rules and regulations, the

countries of Central and Eastern Europe faced simultaneously a double task 39. First, the
building of a market-oriented economy that would allow these countries to integrate with, and
not to become gradually marginalized within, the world economy. And second, the adjusting

to the EC requirements.  Both are "indivisible and complementary". "Without adjusting to the

standards of the market-based economy Eastern and Central European countries could not
successfully associate themselves with the Community„ 40

According to the original Commission's proposals, such an association agreement
would have to include:
* Political dialogue   in the framework  of a so-called ' Association Council', which   had   to

serve as a discussion and decision forum,
* Cultural cooperation,
* Financial cooperation,
* Economic, scientific and technical cooperation and
* Gradual evolution towards the final goal: a free movement of goods, persons, services and

capital.
Given the inclusion of political and cultural cooperation, which come under the individual
member states' competences, such 'European association' agreements would have to take the
furm of 'mixed' agreements.

Full membership of the Community, according to Article 237 EEC Treaty, was, deli-

berately, not explicitly mentioned  in the Commission notition.   It was, however, stated  that

the conclusion of an 'association agreement' would not affect such membership application.
None the less, in the eyes of representatives of the Central and East European countries

concerned, these agreements would constitute a new step towards their ultimate goal: full

"Part Four:  'Association of the Overseas Countries and Territories';

3,Paszynski (1991): 10;

 °Idem.
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Community membership 41.

The April proposal was followed by a Commission Memorandum to the Council in
August 1990 42. Meanwhile, the Commission had changed the term 'association agreements'
into the more appropriate term 'Europe' agreements, in order to accentuate the differences
with its 'traditional' association agreements. The Commission pointed   out  a more precise
general framework in order to be able to start exploratory talks with the first three suitable
candidate countries 43, which had already shown interest and which already satisfied the
Community conditions. The duration of the exploratory talks and the negotiations and the
time of the entering into force of the association agreement with each individual Eastern

European reforming country would then depend on:
* Economic performance of the country concerned, and,
* The concerned country's progress in the field of the introduction of and respect for:
the rule of law, human rights, free democratic elections, multi-party system and
economic liberalization towards a market economy.

After informal talks in September and October, the Commission was able to give even
more concrete form to its earlier proposals 4.

3.5.3 Towards Association with Hungary, Poland, and Czechoslovakia
Formal exploratory talks, which in the opinion of the Community did meet the

previously mentioned requirements, started in October 1990. Negotiations were initiated in
December  1990 on the basis of a Council mandate of 18 December  1990. On 15 April  1991
a more flexible mandate had to be adopted taking into account the speedy economic collapse
of the three countries concerned 45:

*  Reference to Community accession: The preamble would contain a statement refernng  to
accession  as an "ultimate objective, though not an automatic one";
* Conditions and stages:
The political and economic conditions would be stated in the preamble. The 'Association
Council',  to  be  set  up  with  each  of the countries, would follow the implementation  of the
reform process on the basis of the principles established in the preamble.

"The HungariaWCzechoslovakian/Polish Visegrad 'Cooperation Declaration' of 15 February 1991 was, among
others, aimed first at a 'associated' EC membership of the three countries. After a while (in the Polish and
Czechoslovakian opinion in 2000, in the Hungarian opinion already in 1995) they then wanted to obtain full
membership of the Community;

42'Agence Europe': 2 August 1990;

43poland, Hungary and Czechoslovakia;

44 
Agence Europe': 7 September and 13 October 1990;

4.
Agence Europe': 22/23 April   1991;
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The transitional period would last ten years and the provisions specific to the different
countries and different goods would be staggered over the length of this period;

* Reference date for the status quo and for determining basic rights for the Central European

countries: The reference date could not be what was first envisaged, i.e. 1 January 1991,
given the fact that these countries are currently still in the process of establishing their
customs tariffs. The reference date would be the date on which the agreement would enter

into force;

* EEC trade arrangement:
- For the industrial goods in general, the Community would eliminate all quantitative
restrictions as soon as the agreement would take effect and would consolidate the advantages

granted under the 'GSP' 46. The advantages would gradually be improved and the customs

duties progressively dismantled, in order to achieve complete free access before the end of
the fifth year of the transition period;

- For sensitive goods:
+  ECSC goods: Gradual removal of customs duties and non-tariff barriers by the end of the
fifth year at the latest, with a specific arrangement for coal. The Central and Eastern

European countries would have to respect disciplines concerning prices and state aid;
+ Textiles: Gradual tariff dismantling so as to reach total elimination of duties at the end of
the transition period of ten years. The non-tariff aspects would be settled in terms of the
results of the 'Uruguay Round' ('MFA' 47);
+ Agricultural goods: Consolidation of the advantages of the GSP and removal of
quantitative restrictions as soon as the agreement would take effect. The Commission would

subsequently propose specific measures for certain goods that are particularly important for
Central and Eastern European countries' exports, subject to a reciprocal effort on their part.

The Commission would strive to reach their conclusions before the end of 1991, so that they

could take effect  on   1   January   1992.

However, at the end of July, Andriessen, the responsible EEC Commissioner, told
the Council that he felt that it was "indispensable' to make the Community positions still
more flexible in three areas 48:

* The exchange system in the agricultural and textile sector;
* Financial cooperation (beyond 'G-24' action) and
* The movement of labour.

The   August    1991 'coup d 'dtat' attempt   in the Soviet Union constituted   the   next

46 n detail on the 'GSP': Chapter Five (5.4.5.);

47In detail on this 'MFA': Chapter Four (4.2.3. t.);

48•Agence Europe': 2/3 September 1991;
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external impetus to the Commission to call for such a more flexible Council mandate. After
an extraordinary Council of EEC Ministers on 20 August, a statement was released 49..The
Community and its Member States are aware of the special concerns of the countries of
Central and Eastern Europe for the possible consequences for the stability, security and

cooperation in Europe. As a measure of their solidarity with these countries, the Community
and its Member States reaffirm their desire to conclude association agreements with Hungary,
Poland and Czechoslovakia in  the near future".  In this respect, Commission president Delors
-who received a worrying telephone call from the Polish President Walesa- made a vigorous
appeal to the Twelve: "We cannot on Sunday make lofty declarations with voices choked
with emotion and the following week not offer these countries the possibility of selling their
goods". Indeed, Delors recalled  that the negotiations were encountering obstacles in regard
to textiles, agricultural goods, steel  and  coal.

As, on 21 August, the Soviet crisis was turning out in favour of the 'reformers',
Commissioner van Miert, manning the Commission during this holiday period, announced
that the European Commission wished to convince the Council to accept the principle of an
enlargement of its mandate. "We must do more to demonstrate the will of the Twelve to
attach these countries to the Community . He thus concurred with the reaction of theI 50

Czechoslovak President Havel, who, welcoming the references to the Central and Eastern

European countries in the previously mentioned Council statement, declared only several
hours earlier: "It seems to me that our efforts aimed at joining Western Europe might
paradoxically be stepped  up  by  this sad event"  ".

The Commission therefore devoted its first meeting since the summer recess on 4
September 1991, to formulate  precise indications" to the ministers "on the margin of
manoeuvre it thinks it requires concerning agricultural products, textiles, the movement of
labour and financial cooperation" 52. These proposals, as far as they are trade-related, could
be summarized as follows 53:
* Textiles: Customs duties would be totally eliminated over a six-year period by equal cuts
and the same timetable would be applied to quantitative restrictions.
* Agricultural goods: The EEC would consolidate the advantages resulting from the
application of the 'GSP' and would confirm the elimination of quantitative restrictions.  With

49,

Agence Europe': 21 August 1991;

50,
Agence Europe': 22 August 1991;

31 Idem;

mAccording to Commission Vice-President Andriessen at a press conference: 'Agence Europe': 5 September
1991;

53,Agence Europe': 7 September 1991;
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respect to customs, tariffs and levies would be reduced 20 % annually over a three-year

period  with  a   1 0 % annual increase for five years. A specific safeguard clause would come

to play in the event of serious market disturbances.
* Coal: Elimination within four years of existing national member states' restrictions still
maintained on an exceptional basis.

However, the "political will" of the Twelve of 21 August found it difficult to take on
a concrete nature when it was the question of coming to a Council understanding on these

supplementary concessions. The debate of 6 September was difficult as the Commission
requests were met with fundamental opposition of, on the one hand, Portugal concerning the
concessions in the textile sector, and, on the other hand, France, partially backed by Ireland
and Belgium, concerning certain concessions in the agricultural sector, notably for beefmeat.
Although France "fully supported the political objectives of the agreements envisaged and

their content", it considered  it  to be a mistake "to envisage concessions on products which
the EEC has in surplus at a time when France must ask such heavy sacrifices from its own
farmers" 54. On the other hand, France was willing to give financial aid to Central and
Eastern European countries to enable them to sell their meat surpluses on traditional markets,
a so-called 'triangular' financial operation. EEC Commissioner Andriessen replied that he
was open to this idea, for which several other delegations underscored their interest as well.
He recalled that the Commission had already submitted such initiative in the context of food
aid to the USSR, but it met with reticence from the Council, and that it had already used this
technique for aid to Albania 55. However, according to Andriessen, "this formula cannot
replace the partial opening of the markets of the Twelve, which remains indispensable• 56.

The French opposition blocked all Council deliberations concerning EEC relations
with Central and Eastern European countries. In the final press conference the Dutch Council
President  van den Broek spoke bitterly  of the attitude of "one delegation", while the large

majority of other ministers avoided attributing the failure  to any particular delegation.   The

Danish Minister Ellemann-Jenssen, however, denounced the "narrow-mindedness of one

delegation ", which seemed   to "be living on another planet". He further stated   that   this

'appalling" outcome once again affirmed that "great political statements were useless if,
afterwards, nothing was done to concretise them . In Warsaw, the disappointed Polish. 57

9'Agence Europe': 9/10 September 1991;

591-he European Commission announced on 3 September 1991 its decision, with agreement from the Hungarian
and Albanian authorities, to finance the first Community 'triangular' operation: the delivery of 45,000 tonnes of
Hungarian wheat to Albania for breadmaking, for a total cost of 5 million ECU: 'Agence Europe': 4 September
1991;

36,
Agence Europe': 7 September 1991;

57,
Agence Europe': 9/10 September 1991;
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plenipotentiary for negotiations with the Community, affirmed that "at this stage we cannot
see the use of further rounds of discussions at plenary session, even if we do not exclude

meetings between experts . And in Budapest, the Hungarian deputy Foreign Minister,
t, 58

although confident that the Commission proposals would be "finally" accepted, felt that "if
the process drags on much longer, it will be difficult to resume conversations in
October" 59

It lasted till 30 September before the Council was able to reach agreement on a
compromise on the two problems still open, i.e. improvement in the offer on bovine meat,
and conditions for concessions in the textile sector. The 'final' EEC position is given in
detail below 60:

* Textiles:
- Equal annual reductions of customs duties in order to achieve their total elimination after
six years from January 1992;
- Abolition of non-tariff barriers according to a timetable which would reduce by half that
to be determined  in the context of the 'Uruguay Round',  with a minimum of 5 years as  from
1 January 1993;

- A specific safeguard clause;
- No special treatment beyond the transitional period;
- A Commission statement aiming at giving guarantees to Portugal and Greece on EEC
support to their textile industries;
* Agricultural products:
The previously mentioned Commission September proposal was accepted. However:
- The quantities to be supplied to the USSR by the beneficiary countries of the 'G-24' with
Community financial support, in the context of the so-called 'triangular' operations, would
be deducted from the exported quantities to the EC;
- The safeguard clause on live bovine imports would be rigorously applied.

Despite the Commission statement that it was finally able to start the 'final stage of
negotiations in the hope of finishing them before the planned deadline, at the end of
October" 61, the negotiations took till the end of November. Meanwhile, Hungary,
Czechoslovakia and Poland decided to defend common positions in the final stage of these
negotiations and to initial their respective agreements together 62. The final problems were

5'Idem;

59Idem;

60•Agence Europe': 30 September/1 October 1991;

61 Idem;

62•Agence Europe': 16 October 1991;
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only resolved late Friday morning 22 November 1991, and the three respective agreements
were  initialled   the same afternoon. While presenting the three ' Europe agreements'   to  the

press, the leading Community negotiator, Benavides, stressed their very ambiguous character.

"To assess them, it is necessary to forget the former concept of 'association' as it existed in

the previous EC agreements.  This time one goes much further". Negotiators from the three

Central European countnes stressed the advantages they expected for their countries. At short

term, it is access to the common market which constitutes the essential element. At longer

term, it is economic stability and investment 63.

Their signature was again threatened by Spanish reservations about the 'steel chapter'

of the agreements. Its request for a specific protection clause was, however, opposed by the
Community stating that the general protection clause included in the agreements would be
more than enough to prevent possible excessive exports    to    the    EC    61.    The ' Europe

Association' agreements could then finally all three together be signed on 16 December 1991

at the ministerial level 65. At the conclusion of this ceremony, Commission President Delors

said that "association expresses the Community' s determination  to help these three countries

in their double goal, which involves tremendous efforts, towards greater democracy and the

modernization of the economy. The Community knows that your countries' ultimate objective
is membership, and we have today passed an important milestone in that direction" 66. And

Council President van den Broek insisted on the agreements' political dimension: "
Hungary,

Poland and Czechoslovakia will now be closely linked to the process of European integration
and the European Community will give concrete effect to its commitment to support their

reform process• 67. The Prime Ministers of Hungary, Poland and Czechoslovakia welcomed

the  agreements  in   turn, the Polish Prime Minister pointing out, however,   that  they  were

based  on "a compromise". His Hungarian colleague added  that "the negotiations which  have

j ust been concluded demonstrates    that    we    will be partners capable of flexibility    in
negotiations".  And  the head of the Czechoslovakian government urged  the  EC  "to give the

signal to open membership negotiations at the earliest opportunity, if possible, by the end of
the century• 68.

63,
Agence Europe': 23 November 1991;

64,
Agence Europe': 4 December 1991;

6'By the Prime Ministers of Poland, Czechoslovakia, and Hungary, the representatives of the twelve EC member
countries, and the Presidents of the Community Council and the European Commission ('Agence Europe': 16/17
December 1991);

66•Agence Europe': 16/17 December 1991;

67Idem;

68Idem;
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Since these are 'mixed agreements',   not  only the national parliaments  of the three
Central European countries have to ratify the agreements following the assent of the
European Parliament, but the parliaments of the twelve individual EC member states as well.
This ratification procedure may prove to be lengthy, and is not expected to be completed

before 1 January 1993. Interim agreements incorporating the 'Europe' agreements' trade
provisions were therefore concluded on 28 February 1992 enabling these interim provisions
to enter into force on the scheduled date of 1 March 1992 69.

3.5.4 Bulgaria and Rumania
As far as Bulgaria and Rumania are concerned, the EEC judged the internal political,

and the resulting economic, situation in these countries for quite a while too uncertain to
already decide to enter into informal talks with these countries on the possible negotiations
on similar association agreements. By the end of July 1991 sources close to the Commission
announced that exploratory talks were envisaged with Bulgaria in the second half of 1991 70.
And in the, previously mentioned, Council statement of 20 August 1991, the EEC countries
"reiterate their full support for the ongoing process of reform in Bulgaria and Rumania. The
Commission will explore ways and means to further expand cooperation with Bulgaria and
Rumania" 71. In the 'van Miert announcement' of 21 August 1991 reference was further
made to "the Commission's plan to sound out the Member States on the advisability of
beginning negotiations with a view to concluding association agreements with Bulgaria and
Rumania" 72.

The Commission indeed decided at its first post-holiday meeting in September to ask
the Council for permission to open exploratory conversations with a view to later negotiate

'Europe' association agreements with Bulgaria and Rumania, similar to those to be concluded
with Poland, Hungary and Czechoslovakia 73. In the same month, the Council authorized
the Commission to open exploratory talks with Bulgaria and, later on, with Rumania as well.
These talks resulted on 13 February 1992 in a Commission 'recommendation' to the Council
for authorisation to open negotiations with a view to conclude 'Europe' association
agreements with both countries similar to those signed with Poland, Hungary, and
Czechoslovakia. The Council is expected to take an explicit stand on this recommendation

69,
Agence Europe': 27 February 1992;

70,
Agence Europe': 31 July 1991;

7/,
Agence Europe': 21 August 1991;

72•Agence Europe': 22 August 1991;

73,
Agence Europe': 5 September 1991;
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in the near future 74

3.6 The Exceptional Case of the (Former) Soviet Union

3.6.1 June 1990 European Council Request:
Analysis of Economic Situation

Alarmed by the dramatic bad internal economic situation, the European Council at its

meeting in Dublin on 25 and 26 June 1990 requested the Commission, in consultation as

appropriate with the international financial institutions, to analyze the possibility and
desirability of extending short-term credits and longer-term support for structural reform to
the   USSR 75, According   to   the ' Preface'   of the resulting report 76, "the starting point of
the study was to investigate the opening up of the Soviet economy and its integration into the

world economy". During the Moscow visit of July  1990 of Commission President Delors,
two further issues emerged 77. Would economic stabilization accelerate the pace of
constitutional reform, or would the interaction be perverse ? And would the devolution of
powers to the republics and soviets be compatible with a single market and a single

convertible currency leading to a reformed Soviet economic and monetary union, or would

the democratic transition bring with it economic and monetary balkanization ?
To summarize its main conclusions :
* Economic situation: "The attempts to reform the system that began in 1985 have been

incomplete and sometimes misdirected. As a result, deceleration was succeeded by decline.

It is clear that without firm and concerted action to reform the economic system it will drift
towards chaos"  (Page  13).
* Economic structure and system: "Although the system has been undermined and is now in

disarray, it has not been dismantled. The result has been widespread disorganization and a

74,
Agence Europe': 14 February 1992;

75$ubsequently,  on  11  July, the Houston 'G-7' Summit asked  the  IMF, the World Bank,  the  OECD and  the
EBRD to undertake, in close consultation with the Commission. a detailed study of the Soviet economy, to make
recommendations for its reform and to establish the criteria under which western economic assistance could
effectively support these efforts. This Group of institutions, the so-called 'Houston Four'. was to be convened by
the IMF. Throughout its work the Commission maintained professional contacts with the 'Houston Four', particularly
the IMF. The deadline set by the 'Dublin Council' was late October ('Rome I European Council'), whereas the
deadline for the 'Houston Four' was the end of the year. The Commission's deadline was later extended to mid-
December ('Rome Il Council'), and both studies were discussed at a meeting between the Commission and the
'Houston Four' in Paris on 9 December;

76,
European Economy': No 45: December 1990;

77Idem, 7;
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worsening of inflation and shortages, but few signs of the emergence of new, market-based
structures. The need for more comprehensive liberalization is evident" (Page 14).
* Assessing the reform prospects: "The ultimate test of success of the economic reform will
be its ability to improve the welfare of the Soviet people through an increase in supply.
While the move towards the market can ultimately be expected to bring about this
improvement, in the short run no significant increase in the aggregate supply can be expected
in response to reform. Rather, economic adjustment will be protracted, though it could be
accelerated by an opening-up to the rest of the world" (Page 15). The immediate challenge
is to design and implement an adequate programme of stabilization (or how to avoid the
immediate risk of hyperinflation), liberalization (i.e. the building of a market economy) and
devolution (i.e. what powers are to be assigned to the republics and to the Union
government)". (Pages 14 and 15).

The 'Houston Four' study 78 added further to this gloomy perspective: "unfavourable
prospects  for the short run, which -given the foreseeable  slow  pace of restructuring  and  lack
of major supply response- are unlikely to be significantly improved upon in subsequent
years" 79.

3.6.2 Resulting Community Actions
The outcome of the Commission study made the EC decide to act as follows with

regard to the Soviet Union:
* Preliminary talks  on a so-called 'Extended Second Generation Agreement':
Although discontent with the January 1991 military interventions against Vilnius and Riga,
the respective capitals of Lithuania and Estonia, forced the Community to temporarily
postpone the initiating of informal talks, a first exchange of views on an extended 'Second
Generation' agreement, a global cooperation agreement covering, among others, more
comprehensive economic cooperation, culture and an institutionalized political dialogue, was
none the less held in the framework of the Spring 1991 Meeting of the Joint EEC-USSR
Committee 80. However, the lasting uncertainty about the future structure of the USSR, and,
as a result, the way in which it would be organizing its foreign commercial relations with
third countries, prevented any further progress in this field.

"IMF, World Bank, OECD, and EBRD (1991): Two Volumes. The qualification 'rough guess", given to the
results of this study by one of the responsible experts at the October 1991 Annual IMF/World Bank Meeting,
however, has caused. together with the political events within the former Soviet Union after tile study, serious doubts
on its relevancy.
For another illustration of the former Soviet economic 'mess': NATO Economic Committee (1991);

'9Volume I: 71-73;

' This Joint Committee was set up under the EEC-Soviet 'second generation' agreement;
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* Technical assistance 81.

* Emergency food aid u.
* EC credit guarantees for exports of agricultural and food products to the USSR 81
* In the absence of a credible economic stabilisation programme, the Commission confirmed
the prematurity of any macro-economic assistance Community efforts.

3.7 The Independent Former Soviet Republics

3.7.1 The Baltic States
In September 1991, almost immediately after the establishment of official relations

between the Community and the three independent Baltic States, Vice Commission president
Andriessen began to analyze, on behalf  of the Commission, their respective economic
situation. In the light of his resultant detailed report, the Council approved during its 1
October 1991 meeting the following guidelines concerning the future Community relations
with Estonia, Latvia and Lithuania:
* Consensus on a Commission's negotiating mandate for the conclusion of 'second
generation' trade and cooperation agreements with these countries. These negotiations were

started soon after and resulted already in February 1992 in the initiating of agreements with

all three states concerned : These respective agreements did not include any major

innovations as compared with the EC-USSR 'second generation' agreement, which at the
time of its conclusion, also covered the Baltic States.

* Maintenance of these countries among the beneficiaries of the Community technical

assistance programme to the Soviet Union. They therefore were allowed to submit projects

and to obtain a share of the available 900 million ECU for 1991 and 1992.

* Inclusion from 1 January 1992 among the beneficiaries of, on the one hand, the (further

"See in detail the paragraph on the Community cooperation initiatives;

uThe Commission's implementation of the first tranche of 250 million ECUs began on 17 June  1991 . According
to a Council statement on 1  October 1991 , further food aid would be made only available after a comprehensive
analysis of the Soviet needs had been made . Furthermore, it stressed the importance of close coordination with  the
member states and other Western partners, notably the 'G-7' . During the Annual IMF-World Bank Meeting of
October 1991 in Bangkok, the 'G-7' took upon itself the coordination of the assistance operation with regard to the
'post-August 1991' Soviet Union, which, by the way, had already made a request to the industrialized West for
assistance totalling 5 to 6 billion ECUs. The Council also emphasized the need for burden sharing by the
Community, the Twelve and other donor states. Furthermore, the Council decided on 15 December 1991 to grant
200 million ECU emergency food aid to the people of the Soviet cities of Moscow and Saint Petersburg;

"In detail: Chapter Five;

84EC-Lithuania: 4 February, EC-Latvia: 5 February, and EC-Estonia: 24 february 1991, respectively;
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extended) PHARE programme, and, On the other hand, the Community's GSP ".
Furthermore, as previously mentioned, by the end of October 1991 the Council decided as
well to include the Baltics into the 'triangular' aid operations with regard to the Soviet
Union.

3.7.2 The Republics of the CIS 86
"The European Community and its Member States have taken note with satisfaction

of the decision of the participants at the meeting in Alma Ata on 21 December 1991 to form
a  Commonwealth of Independent States". Furthermore, according  to this 'Statement of the
Twelve' of 23 December 1991 on the new situation after the final dissolution of the USSR,
"they  note  that the international obligations  of the former  USSR   . . . will continue  to  be
exercised by Russia. They welcome the Russian Government's acceptance of these
commitments and responsibilities and in this capacity will continue their dealings with Russia,
taking account of the modification of her constitutional status" 87. Consequently, the Soviet
"commitments and responsibilities" resulting from the commercial agreements concluded
between  the EC  and  the USSR "will continue to be exercised by Russia".  As  far as the other
CIS member countries were concerned, "the European Community and its Member States
are prepared to recognise the other republics constituting the Commonwealth as soon as they
receive assurances from those republics that they are ready to fulfil the requirements
contained in the 'Guidelines on the Recognition of New States in Eastern Europe and in the
Soviet Union' ". In particular, they expect to receive assurances that these republics will
fulfil the international obligations ensuing for them from treaties and agreements by the
Soviet Union  . . . The Presidency will approach the Republics concerned in order to obtain

'41'his last measure was not originally planned by the Commission but was decided at the request of Denmark
and the FRG;

9 .e. all former Soviet Republics, except the three Baltic States, and Georgia, which, because of lasting internal
political unrest, has not yet been recognized by the Community;

mAgence Europe': 23/24 December 1991;

8'These 'Guidelines', adopted by the Council on 16 December 1991, were:
*  Respect for the provisions of the 'Charter of the United Nations',  and the commitments subscribed to in the 'Final
Act of Helsinki' and in the 'Charter of Paris', especially with regard to the rule of law, democracy and human
rights";
* Guarantees for the rights of the ethnic and national groups and minorities in accordance with the commitments
subscribed to in the framework of the 'CSCE';
* Respect for the inviolability of all frontiers which can only be changed by peaceful means and by common
agreement;
* Acceptance of all relevant commitments with regard to disarmament and nuclear proliferation as well  as to security
and regional stability, and
* Commitment to settle by agreement, including were appropriate by recourse to arbitration, all questions concerning
State succession and regional disputes ('Agence Europe': 18 December 1991);
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from them the required assurances in good time for recognition to be effective as from the
moment the dissolution of the Soviet Union enters into force" (i.e.  1 January 1992).

A first 'blue-print' of the future Community intentions with regard to the CIS
Republics was made clear on 9 January 1992 in a Commission Communication to the
Council ". It first pointed out that "the fundamental change resulting from the dissolution
of the Soviet Union, the announcement of the creation of a Commonwealth of Independent
States and the effective exercise of sovereignty by the independent States requires a re-
examination  of the Community's response". The Commission therefore considered  that  "a
new approach" was needed. 'Second Generation' agreements on trade and cooperation were
insufficient. However, for the time being, 'Europe' association agreements could not be
envisaged : An intermediate type of accord, between 'Second' and 'Third Generation'
agreements, would therefore have to be provided. Such a type of agreement should enable

the broadest possible opening of markets, far-reaching cooperation, a framework for technical

assistance, support for the democratic process, and a political dialogue. A single model of

agreements, identical for all republics, would not be considered. The Commission further
considered to have greater responsibility with regard to the republics located on European

territory.
This Commission's working document received a "very favourable" welcome in the

Council of 10 January  1992, with member states on the whole subscribing  to the orientations
outlined. The Commission was asked to present a soon as possible "concrete proposals" with
a view to opening negotiations with, in the beginning, at least four republics 91.

Negotiations could later on then be extended to other Republics 92. Commission Vice-
President Andnessen expressed the hope to define the content of the first agreements during
the next six months and to conclude them before the end of 1992 93.

In the last week of February 1992, Andriessen, during his visit to the CIS republics

N'Agence Europe': 10 January  1992;

 Ille Commission Vice President Andriessen mentioned three main reasons:
* The new independent states did not (yet) fulfil the required political and economic conditions, and the overly hasty
extension of association to countries barely in the first stage of reform " would water down the political interest and
significance of association,
* Association agreements included a timetable for the completion of a genuine free trade zone, which could not (yet)
be considered in these cases, and
* Association agreements included an explicit reference to the objective of accession to the Community, which would
be inadvisable with regard to countries for which it is premature to say whether such an objective is of interest. And
in the case of the republics located outside Europe such accession was even a priori excluded.
('Agence Europe': 10 January  1992);

9,Russia, Ukraine, Belarus and Kazakhstan;

92,
Agence Europe':  11 January 1992;

93,Agence Europe': 13/14 January 1992;
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concerned, opened exploratory discussions on future trade and cooperation agreements with
Belarus, Ukraine and Kazakhstan. Similar talks with Russia should take place in the near
future. Furthermore the Commission planned in a new communication to the Council of 26
February  1992 to submit in April/May a recommendation  to the Council  for the opening  of
formal negotiations with these four Republics. It thereby trusted the Council could take an
explicit stand in June 1992 so that negotiations can be concluded before the end of the year.
Exploratory conversations with the other, both 'European' and 'Asian' 94, CIS Republics
will also begin in the next few months, and negotiations with them will have to start at least
before the end of the year 9'.

As a result of the collapse of the Soviet Union, the EC credit guarantees for exports
of agricultural and food products towards the region had to be seriously reconsidered as
well 96

In the absence of credible economic stabilisation programmes, the 'Ecofin' Council,
again confirmed the prematurity of any macro-economic assistance Community efforts.
Nothing can be done in this respect before the CIS Republics have joined the IMF and before
the latter institution has defined the conditions which they wil have to respect in order to
obtain such assistance. The Twelve therefore will give unlimited support for accession to the
IMF to come as "quickly as possible" for those republics able to do so. The forthcoming
IMF Interim Committee Meeting of 27 and 28 April in Washington could preferably make
this possible. After such an accession, the macro-economic problems of the (individual) CIS
countries would then, according to the Twelve, have to be tackled first in the framework of
the IMF.

3.8 Coordination of Bilateral 'Cooperation' Agreements 97

3.8.1 COMECON Initiative
The evolution towards one common Community conventional commercial policy has

to deal with the question of the Community coordination efforts with regard to the individual
member states' agreements on 'economic, industrial and technical cooperation' with the third

94So the Counicl decided not to make a distinction between these two categories of CIS Republics;

95•Agence Europe': 29 February 1992 and 2/3 March 1992;

mIn detail: Chapter Five;

9700 these cooperation agreements: Knirsch (1973): 61-69, Michalowska-Gorywoda (1988), Otto (1965): 403-
410, Sachs (1976), and Sasse (1974): 695-706;
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countries concerned as well. During a period of 'dttente' in the mid sixties industrial
cooperation was introduced as an efficient new instrument in the management of commercial
relations between the Central and East European countries and the western industrialized
world. In August 1964, the actual initiative was taken by the COMECON organization,

which, in order to accelerate the Central and East European members' economic upbuilding,
started to stimulate bilateral technical cooperation with the West. The Central and East
European members became more and more aware of the fact that their economies could not
obtain their traditional growth rates by means of 'extensive growth'   and were therefore
forced to switch to a pattern of 'intensive growth' 98, for which they urgently needed more
sophisticated Westem 'high technology'. Another important incentive  for the Central  and
East Europeans was the possibility of circumventing the individual EEC member countries'

import restrictions.

3.8.2 First Member States' Cooperation Agreements
This COMECON initiative, probably taken on the specific instigation of Poland, soon

resulted in the first conclusions of agreements on economic, technical, industrial, and
scientific cooperation between individual EEC and Central and East European COMECON
member states 99 These agreements took the form of a so-called 'framework-agreement'
on the stimulation and extension of cooperation efforts. According to Article 1 of, for
instance, the 'Agreement on economic, industrial and technical co-operation between the
Kingdom of the Netherlands and the Czechoslovak Socialist Republic' '00: "Taking into
account their international obligations, the Contracting Parties shall encourage economic,
industrial, agricultural and technical co-operation between interested enterprises,

organisations and institutions in their countries". To ensure the development  of  such  co-
operation "a Joint Commission, composed of representatives of both Contracting Parties is
established. Representatives of interested economic organisations may take part in its
activities" (Article 2). This Joint Commission should convene annually in the respective
capitals,  or  'at the request of either Contracting Parties". Its function should be, among
others:
* To review periodically the development of economic co-operation in all its relevant aspects;
* To undertake a review of, and to examine questions arising from the implementation of this
Agreement and to submit to the Contracting Parties appropriate proposals;

"Brabant, van (198D: 44;

"I'he first cooperation agreement was concluded  on 17 february 1965 between the Belgian-Luxembourg
Economic Union (BLEU) and Poland. As far as these bilateral cooperation agreements are concerned, Belgium and
Luxembourg act together as one 'individual EEC member state';

"0'Tractatenblad' (1976): No 7;
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* To exchange views on further development of economic, industrial, agricultural and
technical co-operation".
Through this Joint Commission the Contracting Parties should define "fields in which they
consider the development of co-operation to be useful" (Article 3). And in defining these
specific fields the Contracting Parties would particularly take into account "their resources
of, and their requirements for, raw materials, equipment, consumer goods, technology and
other services".
In Article 4 several possible forms of co-operation were summed up:
* joint design, construction, modernization and expansion of industrial plants;
* joint production and marketing;
* joint research and development of production processes, exchange of technical
documentation, organisation of training schemes, exhibitions and consultations between

experts.
The ultimate purpose of these 'framework'-agreements was the conclusion of "contracts on
Economic, Industrial and Technical Co-operation" between "interested organisations  and
enterprises in both countries in conformity with the laws and regulations of either country"
(Article 5). The individual EEC member states thereby only served as 'mediator' and
'stimulator'.

3.8.3 Coordination Efforts with Regard to Commercial Political Elements
In the beginning, most EEC member states separately concluded, on the one side,

their traditional bilateral commercial agreements and, on the other side, their bilateral
cooperation agreements with the individual Central and East European countries. Some EEC
states, the FRG first, however, agreed with their Central and East European counterparts to
incorporate commercial political elements into their cooperation agreements. Until the end
of the transitional period, all EEC member states were indeed entitled to support
entrepreneurial cooperation efforts by commercial political concessions, which were
especially directed towards products resulting from this cooperation. These concessions
included the granting of:
* 'Most-Favoured-Nation' ('MFN') Treatment, even to non-GAIT member states 101,
* Exemptions to quantitative import restrictions, and
* Export credits under favourable conditions '02.
All EEC member states, bearing in mind the existing difficulties in the East-West trade and
given their high expectations of an important future role for industrial cooperation in this
field, finally took advantage of this opportunity.

"'For instance, Article  1 of the 1974 Dutch-Bulgarian cooperation agreement ('Tractatenblad' (1975): No  16);

102For instance, Article 4 of the 1975 Dutch-Soviet cooperation agreement ('Tractatenblad'(1975): No 88);
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Because of this incorporation of commercial elements, it became clear to the
Commission that future renewals and/or extensions of cooperation agreements by the member
states could only be made possible through the 'consultation with coordination' procedure,

as  introduced  by  the 1969 Council Decision. However,  the EEC member states individually
continued to negotiate possible renewals/ extensions of the large majority of their bilateral

cooperation agreements without any consultation with the Community. In order to defend
their assumed national competences in East-West (trade) matters, they, France first, claimed
that this cooperation in general did not fall under the headings of the common commercial
policy. They considered themselves therefore still individually competent to negotiate such

possible future renewals/extensions.
The crucial question  in the underlying discussion, i.e. whether these different

forms of cooperation should be classified under the Community common commercial

competences or under the individual member states' competences, has never been fully
answered. The Commission, in a memorandum to the Council on 3 October 1973 'cn, went
thoroughly   into this question. It stated   that, in general, the "essential   goal of cooperation"
fitted  in  with the "basic principle of international trade",  i.e. "the transfer of goods  and

services". Prompted by its 'objective or instrumental' doctrine on the range of the common
commercial policy, it therefore had to conclude that "the cooperation agreements came under
the common commercial policy, as defined in Article   113 EEC Treaty". However,   the
Commission omitted to express in this memorandum the only logical consequence of its point

of view, that is the Community competence in the field of cooperation, and consequently the

Community power to negotiate future cooperation agreements with the state-trading countries.

Instead, the Commission only proposed, as a first Community measure, the establishment of
a consultation procedure. This Commission hesitation to obtain full power in the field of
economic cooperation, however, still gave the individual member states the opportunity "to
assume commitments".

3.8.4 Coordination and Intervention Procedure
The Commission proposal resulted in 1974 in a coordination and intervention

procedure iN, which made the cooperation agreements, as well as the measures for their
implementation, subject to prior information and consultation. It could   be   seen   as   a  more

formal successor of the procedure which was first introduced by the so-called 'Group on
Technical Assistance' as established in October 1960. In May 1961 it had already introduced
a consultation procedure on the contents of member states' bilateral agreements on technical

103COM (73) 1275 final.: 5. Quoted in: Sachs (1976): 80;

104OJ 1974: L 208/23;
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assistance, which was renewed and extended in March 1965 10. The new procedure,

however, did not bear much fruit, which became apparent in the meantime during the
individual member states' negotiations on 'second generation' cooperation agreement with
the state-trading countries concerned.  They all contained long duration periods 106, which

according  to the 'Contracting Parties', were deemed necessary because  of the huge volume
of the cooperation projects involved. It was, however, obvious that they were prompted as
well by the consideration that the Community would finally obtain full competence in the
negotiating/concluding of commercial agreements on  1 January  1975.  So the coordination and
intervention efforts of both Commission and Council were once again frustrated by the
individual member states.

3.8.5 Impacts of the 1989 Events

3.8.5.1 'New Style' Cooperation Agreements
The centrally planned way in which the Central and East European economic systems

were managed and which constituted the most important reason for them to conclude bilateral

cooperation agreements with EEC member countries in the first place, was abruptly
abandoned due to the 1989 political changes. The long-term cooperation projects, which were

agreed upon under these agreements, could be perfectly incorporated by the planning
agencies into their different year-plans.  And the 'Joint Commissions', which were established
in the framework of each cooperation agreement, constituted an ideal forum for coordination
between the Western entrepreneurs and the Central and East European central planning
representatives. While the (former) Central and East European state-trading countries are all
moving away from their centrally planned economic systems, be it with largely differing
rapidity, the significance for those countries of these specific forms of East-West industrial
cooperation is steadily decreasing. On the other hand, however, this unique time-consuming

rebuilding calls for new, more sophisticated, East-West cooperation arrangements.
The large majority of individual EEC member states has therefore renegotiated their

individual bilateral cooperation agreements with the Eastern countries. This was still made

105. Review of the Councils' Work' (1964-1965): 64-65;

:09'he large majority had a duration period of ten years (for instance: FRG-Bulgaria of 14 May  1975, FRG-
Poland of 1 November 1974, FRG-Rumania of 29 June 1973, FRG-USSR of 19 May 1973, FRG-Hungary of 11
November 1974, Netherlands-Bulgaria of  11  December 1974, Netherlands-Poland  of 2  July 1974, Netherlands-
Rumania   of   14   May 1975, Netherlands-USSR   of   15   July   1975,   Netherlands-Hungary   of   18   July   1975,   and
Netherlands-GDR  of  12 June 1974). After ten years, the agreement would be tacitly renewed.
Several bilateral agreements would even remain in force "indefinitely" (for instance: FRG-Czechoslovakia of 22
January 1975, and Netherlands-Czechoslovakia of 19 November 1975).
For the text of the bilateral FRG cooperation agreements: Sachs (1976): 104-132, and
for the Dutch agreements: 'Tractatenblad';

49



possible through the inclusion of the so-called 'Canada clause' within the 'second generation'
commercial agreements between the Community and the individual Central and East
European states. This clause, used for the first time by the Community in a cooperation

agreement with the Canadians , reconfirms the EEC member states' competence 'to107

undertake bilateral activities with the country involved in the field of economic cooperation
and to conclude, where appropriate, new economic cooperation agreements with this
country'.

The November 1990 German-Soviet 'Treaty on Co-operation in Economy, Industry,
Science and Technology' can serve the purpose of an illustrative example of such a108

'new style' cooperation agreement. In its Preamble explicit reference is made "to the accords
and agreements which exist between the European Communities and the Union of Soviet
Socialist Republics", and especially "to Article 21 of the Agreement of 18 December 1989
between the European Economic Community and the European Atomic Energy Community
and the Union of Soviet Socialist Republics on trade and commercial and economic co-

operation . Furthermore, both countries express their "conviction that the economict, 109

reforms in the USSR and the creation of the state unity of Germany open up additional
possibilities for the development of mutual co-operation both on the state level as well as on
the level of direct relations between interested parties".

According to Article  1, "the Contracting Parties... shall endeavour to carry out a continuous
intensification and diversification of mutual economic, industrial and scientific-technical
relations".
Article 3 again states that "the Contracting Parties shall be guided" among others "by the
stipulations of the agreement between  the  EEC  and  EAEC  and  the  USSR  of 18 December
1989. Accordingly they shall make further efforts to remove and eliminate gradually trade
obstacles of any kind and thus contribute to the expansion and diversification of their trade
relations. The Contracting Parties . . . shall  try to create conditions which safeguard  the
further development and intensification of trade and economic relations'. The incorporation
of such a clear commercial political measure again indicates the broad definition still given
by the EC member states to the 'bilateral activities with the country involved in the field of
economic cooperation' as quoted   in the 'Canada Clause'. This impression is further

' Nello (1990): 18;

mFor the English translation of the agreements' text see 'International Currency Review': Spring/Summer 1991:
90-94;

'fhis Article, representing the so-called 'Canada Clause', reads: .Without prejudice to the relevant provisions
of the Treaties establishing the European Communities, this Agreement and any action taken thereunder shall in no
way affect the powers of the Member States of the Community to undertake bilateral actions with the USSR in the
field of economic cooperation and to conclude, where appropriate, new economic cooperation agreements with tile
USSR" (01 1990: L68/8);
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strengthened by Article 4 and 7. The 'Contracting Parties' state their readiness to "make
available export guarantees for loans at as favourable conditions as possible applying the
relevant valid national and international laws and rules" (Article 4). And, in Article 7, their
readiness "to support necessary measures to promote trade with the aim of diversifying and
qualitatively improving the exchange of goods" comes to the fore. It again illustrates the

lasting ineffectiveness of the 1974 Community coordination and intervention procedure.
Article 8 emphasized another major change in this 'second generation' agreement, due to the
collapse of the centrally planned Soviet economy:  "The free choice of economic co-operation,
including joint and independent production, or specialisation, by sub-contracts, by licensing
contracts, by joint enterprises and independent enterprises and other forms of investment
which  are in accordance  with the relevant  laws, is subject  to no restrictions".
Priority was given   by the Parties (Article    12) 'to co-operation   in the production   of
agricultural produce, its processing, transport and storage as well as the creation and

promotion of modern, highly efficient agricultural enterprises, which maintain co-operation
relations  with  the  food and processing industry and trade".
The 'first generation' 'Joint Commission' was replaced by, on the one hand, the
'Commission for Economic, Scientific and Technical Co-operation',  and,  on the other hand,
the  'Commission for Scientific and Technical Co-operation'. According to Article 20, these
Commissions should take up "the discussion of current and longer term issues of economic,
industrial, scientific and technical co-operation and the working out and putting into effect
the possibilities of and improving conditions for co-operation: 'Meetings of the
Commissions shall take place under the chairmanship of representatives of both Governments
at least once a year in  one of the two countries alternately".
"This   treaty is concluded   for the duration   of 20 years" (Article   24).    And to conclude,
"according to its further development and in harmony with the specific needs of the parties
to the treaty, this treaty  may be amended or supplemented by mutual agreement".

3.8.5.2 Cooperation Provisions of the 'Second Generation' Agreements
The remaining EEC member countries' competences in the cooperation field, as

expressed in the 'Canada Clause' Im, can also still be derived from the fact that the
conclusion of all 'second generation' agreements took place "with particular regard to both

Articles   113   and  235:   Article 235 reads: 'If action   by the Community should prove
necessary to attain in the course of the operation of the common market, one of the

MAnd reconfirmed by the Council as well, according to its statement on the occasion of the Soviet 'coup d'6tat'
of August 1991: "Until the Soviet Union returns to constitutional order and the full observance of its international
obligations under the Charter of Paris, the Community will suspend its economic assistance in the form of (among
others) technical assistance. The Member States are invited to consider(!) acting likewise".
('Agence Europe': 21 August 1991);
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objectives of the Community and this Treaty has not provided the necessary powers, the
Council shall, acting unanimously on a proposal from the Commission and after consulting
the  Assembly,  take the appropriate measures'. The reason  for  the  use of Article  235   is
explicitly stated in the preambles to these agreements. According to, for instance, the
Preamble  to the agreement between the Community and Hungary "': "Whereas it appears

(!) that certain measures of economic cooperation provided for by the Agreement exceed the

powers of action provided for in the Treaty, and in particular those specified in the field of
the common commercial policy". The phrase 'it appears' seemed to suggest  here  that  the

Community still did not accept such a limited definition of its competences. However, from
the wording of the Preamble to the more recent EEC-Bulgarian agreement, I can only

conclude, given the omission of this crucial phrase, that the Commission has been forced to
give up its 'struggle' 112 111.

The provisions on 'Economic Cooperation' of these agreements on trade and
commercial and economic cooperation could  be  briefly  summarized as follows  '14.

The parties should foster economic cooperation, within the limits of their respective powers,

on as broad a base as possible in all fields deemed to be in their mutual interest. In order to

achieve this, the parties concerned should encourage and promote economic cooperation,
particularly in the following sectors: industry, agriculture, mining, energy, transport, tourism
and other services, telecommunications, environmental protection and the management of
natural resources, health, scientific research, vocational training and management training,
standards and statistics. The contracting parties should also encourage the adoption of
measures aimed at creating favourable conditions for economic and industrial cooperation.

3.8.5.3 Cooperation Provisions of the (Future) 'Europe' Agreements

According  to its Article   1 (2), the future 'Europe' agreement between  the  EC  and

Poland will, among others, "provide a basis for the Community's technical assistance to

Poland: The first Article of Title VI ('Economic Cooperation') more specifically adds that

"the Community and Poland shall establish cooperation aimed at contributing to Poland's

"'01 1988: L 327/1,

112• Whereas some of the economic cooperation measures provided for in the Agreement fall outside the scope
of the Treaty, notably those referred to in the context of the common commercial policy, and it is therefore necessary
to have recourse also to Article 235 of the Treaty" (01  1990:  L 291/8).

„ 'This therefore seriously undermines the importance and possible impact of the provision, as included in the
'General and Final Provisions' of all 'second generation' agreements: 'Subject to the provisions concerning economic
cooperation, the provisions of this Agreement shall replace the provisions of the Agreements concluded between the
Member States of the Community and the country concerned, to the extent to which the latter provisions are either
incompatible with. or identical to, the former";

i 4According to 'Title II: Economic Cooperation  of the EEC-Poland agreement: OJ  1989: L 339/1;
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development. Such cooperation shall back up Poland's achievements and shall strengthen
existing economic links on the widest possible foundation, to the benefit of both parties"

(Article 71(1). Policies concerned "should be guided hy the principle of sustainable
development" (Article 71(2)), while "special attention must be devoted to measures capable

of fostering cooperation between the countries of Central and Eastern Europe with a view
to integrated development of the region" (Article 71(3)). Title VI contains framework
provisions on a wide variety of cooperation fields. In the first place, the two 'classical' fields
of economic cooperation:
* Industrial Cooperation (Article  72):
(1): "Cooperation shall seek to promote the following in particular:
- industrial cooperation between economic operators in the Community and in Poland, with
the particular aim of strengthening the private sector;
- Community participation in Poland's efforts in both public and private sector to modernize
and restructure its industry, which will effect the transition from a centrally planned system
to a market economy under conditions which ensure that the environment is protected;
- the restructuring of individual sectors;
- the establishment of new undertakings in areas offering potential growth'.
(2): "Industrial cooperation initiatives take into account priorities determined by Poland. The
initiatives should seek in particular to establish a suitable framework for undertakings, to
improve management know-how and to promote transparency as regards markets and
conditions for undertakings", and
* Cooperation in Science and Technology (Article 75):
(1):    "The parties shall undertake to promote cooperation in research and technological
development. They shall devote special attention to the following:
-   the  exchange of scientific and technological in formation, including in formation  on   each
other's science and technology policies and activities;
- the organization ofjoint scientific meetings (seminars and workshops);
- joint R&D activities aimed at encouraging scientific progress and the transfer of technology

and know-how;
- training activities and mobility programmes for researchers and specialists from both sides;
- the development of an environment conducive to research and the application of new
technologies and adequate protection of the intellectual property of the results of research;
-  participation  in the Community programmes.....
Technical assistance shall be provided where appropriate".

Besides, 'Economic Cooperation' includes a lot of other potential cooperation fields:
investment promotion and protection (Article 73), agro and industrial standards and
conformity assessment (Article 74), education and training (Article 76), agriculture and the
agro-industrial sector (Article 77), energy (Article 78), cooperation in the nuclear sector

53



(Article 79), environment (Article 80), transport (Article 81), telecommunications (Article
82), banking, insurance and other financial services (Article 83), monetary policy (Article
84), money laundering (Article 85), regional development (Article 86), social cooperation

(Article 87), tourism (Article 88), small and medium-sized enterprises (Article 89),
information    and the audiovisual media (Article 90), customs (Article 91), statistical

cooperation (Article 92), economics (Article 93), and drugs (Article 94).

3.8.5.4 Community Cooperation Initiatives
Nevertheless, a July 1990 Commission document to both Council and European

Parliament 115, again proposed the strengthening of the EC industrial cooperation with the

reforming Eastern countries, the Soviet-Union included. Such common cooperation efforts
had to be aimed at the development of industrial activity by providing for a new juridical,

administrative, financial and fiscal environment in these individual countries. This
Community technical assistance would supplement the 'PHARE' efforts already initiated in

this field, as well as enable the Community to grant such assistance to the Soviet Union,
which did not fall under this 'PHARE' operation. The technical assistance Community
programme (3.8.5.5) with regard to the republics of the former Soviet Union could therefore

be considered as a final result of this Commission effort.
The most recent Commission effort in this field was the preparation of a

Communication to both Council and Parliament on industrial cooperation with Central and

Eastern countries and with the independent States of the former Soviet Union. The report,

made public on 26 February 1992, concerned:

* The difficulties and needs of the countries in question,
* Community measures being taken both at a horizontal level ('PHARE' programme,
cooperation agreements), and by sector (among others: steel, mining, reconversion of the
armaments industry, and nuclear energy).
The document thus formulated 'suggestions' for continuing and strenghtening EC measures

started, and for new initiatives in fields such as: transparency of markets (industrial
production data, capacities, etcetera), company  law, the restructuring of certain sectors,  and

technical assistance forming the foundation for cooperation between Community industries

and those in the countries concerned '16.

3.8.5.5 Technical Community Assistance
The 'Rome II European Council' of December 1990 decided to grant the Soviet Union

structural technical assistance. On the basis of Commission proposals in the light of this

115,

Agence Europe': 12 July 1990;

I 16i

Agence Europe': 27 February 1992;
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report the 'Rome II Council' of December 1990 decided to grant the Soviet Union, among

others, structural technical assistance. Due to a temporary postponement of the in-depth
negotiations between the Commission and the Soviet authorities, because of the previously
mentioned January 1991 events in the Baltics, final political agreement in the Council on the
first Community assistance projects could only be reached on 18 June 1991. The Council
formally adopted the regulation concerned on 15 July m. The overall 1991 budget was set
on 400 million ECU 11:, while the amount considered necessary for 1992 should be
determined by the Council by unanimity. Five priority sectors were pointed out: management
training (public and private), financial services, energy, transport,   and the distribution   of
food products. Community subsidies would be released in tranches. In the management of
the  programme the Commission would be assisted  by a 'Committee of Twelve'.

The indicative programme for 1991 was then signed on 2 August 1991. However,
before the Commission was even able to develop its first initiative "9, the August 'coup
d'6tat' prevented a proper implementation of the programme: "Until the Soviet Union
returns to constitutional order and the full observance of its international obligations under
the Charter of Paris, the Community will suspend its economic assistance in the form of
(among others) technical assistance" 120 After the failure of the 'coup' the EEC revoked
this suspension. However, very soon after the Commission became aware of the necessity
of a complete reorganisation of its assistance programme and the way in which it had to be
managed in the future. Management under the sole responsibility of the Soviet Prime
Minister, as provided for in the programme of early August, had turned out to be already out
of date.

On 4 September 1991 the Commission therefore decided to establish a
multidisciplinary technical assistance fund. An initial capital of 10 million ECU was
immediately made available. Goals  of this initial financial intervention were,21:

* To guarantee rapid and efficient use of assistance credits for immediately carrying out of
essential tasks related to the preparation and implementation of the technical assistance
programme to the USSR in general and of individual projects;

1!7Council Regulation (EEC, EURATOM) No 2157/91 concerning the provision of technical assistance to
economic reform and recovery in the USSR : OJ 1991: L 201/2;

"*Nearly 60 % of the technical assistance granted by the international community to the USSR. this percentage
rising over 80 % when the efforts agreed by the individual EEC member states are taken into account: 'Agence
Europe': 22 August 1991;

"'Aimed at price deregulation, privatisation, the definition ofappropriate legal and administrative bases, training,
the reorganisation of existing institutions and the creation of new ones;

120Council statement of 20 August: 'Agence Europe': 21 August 1991;

121,Agence Europe': 5 September 1991;
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* To respond with flexibility and speed to urgent training needs in the USSR in the context

of efforts being made by this country to improve the professional competence required in the
field related to the indicative programme's priorities;
* To improve the Commission's capacity to deal appropriately and swiftly with the urgent

problems existing in the USSR.
In a comment on the decision, Commission Vice-President Andriessen stated that

"what has been set in place represents only a preliminary element of the planned technical

assistance. Many months were needed in the first part of this year for the USSR to create a

structure that was to have managed these programmes and the use of EEC financing, under

the direct responsibility of Prime Minister Pavlov. This structure is no longer valid. The
Commission must be able to deal with an interlocutor capable of guaranteeing the effective
and intelligent use of Community funding" 122

While 400 million ECU was included in the 1991 budget, the Commission further

requested 500 million ECU for the 1992 budget. There also remained the possibility of a
further Commission request for additional funds. But, as Andriessen added, "the problem is
not particularly one of financial transfers to the USSR: the main thing will be the economic

instruments facilitating the exploitation of resources (natural, scientific, etc.) existing  in  the
USSR" 121

In its meeting of 1 October 1991, the Council approved the implementation guidelines

in spite of the changes that had occurred. The Council emphasized that given the effective

transfer of decision-making power from the Union to the Republics, a balance had to be

found by means    of a pragmatic approach. Moreover, the priorities    of the indicative

programme agreed with the Union were also valid for the Republic's projects since they
124

cover the key sectors of economic restructuring '25.

A November press release from the Commission delegation in Moscow indicated that

the Soviet Union and its Republics by then had already submitted project applications
totalling 3,6 billion ECU, thus largely exceeding the total available Community budget for

both 1991 (400 million, committed before the end of 1991) and 1992 (500 million) 126*

The relevant agreement on the 400 million ECU 1991 technical assistance was signed

'22Idem;

11'ldem,

I 24Even the independent Baltic States maintained among the beneficiaries of technical assistance, and would be
allowed to submit projects in 1991 and 1992;

I25,
Agence Europe' of 2 October 1991;

126,
Agence Europe': 15 November 1991;

56



in Moscow on 12 December 1991 127. From Soviet side Prime Minister Silayev signed on
behalf of both Soviet Union and the Republics concerned. The repartition per sector would
be more or less as follows: energy: 115 million, management training: 100 million,
improvement in food distribution: 100 million, transport: 45 million, and financial services:
37 million. Furthermore, the projects were to be chosen in relation to their quality, so there
would be no preferential repartition between beneficiary Republics. The three Baltic States,

however, were not included. The Commission decided therefore to reserve 15 million ECU
of the overall budget to finance agricultural, energy and transport projects in these states.

2by Despite the total collapse of the Soviet Union, the 1991 budget of 400 million ECU was

fully committed by February 1992.
A February 1992 agreement between Council and Parliament on the 1992 Community

budget introduced 450 million ECU for technical assistance for the CIS Republics for the
fiscal year 1992, of which 200 million ECU in payment credits to be used before the end of
the year. The protocol on its implementation, in which, among others, a Commission
coordination between the different CIS Republics was ensured, was signed  on  11  and  12

February 1992 in a 'neutral' location in Moscow '28.
The US-initiated 'Conference on Emergency Humanitarian Aid to the Independent

States of the ex-USSR and Related Technical Assistance' took place in Washington on 22 and
23  January   1992. The Conference 'Working Party on Technical Assistance', co-chaired  by
the US, Japan and the EC, reached agreement on assistance to:
- set up adequate legal systems,
- ensure that the law concerning private property would be recognised and observed,
- master the principles of economic management,

- correct the major distortions of an economic system dominated by the 'military industrial

complex',
- eliminate the threat of another Chernobyl,
- prevent wasteful use of energy resources, and
- ensure that products would reach consumers at reasonable prices. 129:

The EC is to organise the second conference in April/May 1992 in Lisbon, on which
structural technical assistance will be a central theme. A third meeting could then be held in

Japan in the second half of 1992.

127,
Agence Europe': 14 December 1991;

128*
Agence Europe': 29 February 1992;

12'According to Commission Vice-President Andriessen: 'Agence Europe': 24 January 1992;
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3.8.5.6 'European Energy Charter'
In its initial phase, the 'European Energy Charter' project, aimed at the establishment

of a 'European Energy Community', as initiated  by the Dutch prime minister Lubbers  and

put forward for the first time during the Dublin EC Council of 28 April 1990, could be
considered as another major Community effort to provide the (former) Soviet Union the
necessary economic cooperation to successfully achieve its transition towards a market-

oriented economic system. The project would be aimed at the rendering of technical

assistance to the Soviet Union by initially the Community in the field of oil and gas
exploration. The Soviets, in exchange, would take care for future deliverance of gas and oil

to the EC and the Central and Eastern European countries. The European Council of
December 1990 in Rome instructed the Commission to formulate a draft 'European Energy

Charter'. This 'Commission Proposal  for an Energy Charter to be adopted by all European

countries, including the USSR' was released in February 1991 "0. It soon after became

apparent that, beside the Community and its individual member states, the entire Western

industrialized world, as organized within the OECD and the so-called 'G 24', showed great
interest in the project as well. Further Commission efforts were therefore no longer aimed

at the formulation  of a strictly European 'Energy Charter'. The February outline proposal

was extensively reworked after various discussions between the Twelve and the Commission.

The new 'Draft European Energy Charter' was submitted by the EC on 15 July 1991 at the
opening of the intergovernmental 'Conference on the European Energy Charter' to be used

as its working basis 132. And during the third plenary session of the Conference on131

20 and 21 November 1991 agreement was reached on the final text of the Charter. The

'European Energy Charter' was then adopted at a Ministerial Session on 16 and 17 December

in The Hague "3.
Title    I ("Objectives") stated: "Within the framework of State sovereignty    and

sovereign rights over energy resources and in a spirit of political and economic co-operation,
they undertake to promote the development of an efficient energy market throughout Europe,

and a better functioning global market, in both cases based on the principle of non-

130,

Agence Europe': Document No 1691: 15 February 1991;

131, Agence Europe': Document No 1726: 18 July 1991;

'3Fhe participating countries were:
* All countries making up geographical Europe, including the former Soviet Union and Turkey;
* Non-European countries of the 'G 24': USA, Japan, Canada, Australia and New Zealand;
Invited as observers were:
* The so-called 'Maghreb' countries;
* The so-called 'Gulf countries;
* The following international organizations: EIB, EBRD, OECD, IEA, [BRD and ECE;

133,
Agence Europe' Document No 1754: 21 December 1991;
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discrimination and on market-oriented price formation, taking due account of environmental
concerns. They are determined to create a climate favourable to the operation of enterprises

and to the flow of investments and technologies by implementing market principles in the
field of energy. To this end, and in accordance with these principles, they will take action
in the following fields:
1. Development of trade in energy consistent with major relevant multilateral agreements
such as  GATT  . . . .

2.  Co-operation  in the energy field....
3. Energy efficiency and environmental protection....".

And in Title II ("Implementation") the "representatives of the signatories" declared,
among others, to 'undertake to pursue the objectives of creating a broader European energy
market and enhancing the efficient functioning of the global energy market by joint co-
ordinated action under the Charter in the following fields:
- access to and development of energy resources;
- access to markets;
- liberalization of trade in energy;

- promotion and protection of investments;
- safety principles and guidelines;
- research, technological development, innovation and dissemination;
- energy efficiency and environmental protection;
-  education and training".

The 'Charter' however, only contained the principles. Work on the operational
measures still continues. In the first half of 1992 these negotiations has to result in both the
'Basic Agreement' with binding provisions, which will make concrete these principles, and
Protocols. As stated in the Charter's Title III ("Specific Agreements"): 'The signatories
undertake to pursue the objectives and principles of the Charter and implement and broaden
their co-operation as soon as possible by negotiating in good faith a Basic Agreement and
Protocols'. Furthermore, "the signatories  will, in exceptional cases, consider transitional
arrangements. They, in particular, take into account the specific circumstances facing some

states of Central and Eastern Europe and the USSR as well as their need to adapt their
economies to the market system, and accept the possibility of a stage-by-stage transition in
those countries for the implementation of those particular provisions of the Charter, Basic
Agreement and Protocols that they are, for objective reasons, unable to implement

immediately and in full:
However, according to the Chairman of the 'Conference'. the Dutchman Mr. Charles

Rutten, these negotiations are seriously delayed due to the current difficulties of the
individual CIS member states in formulating both their foreign relations and their active
participation in the Conference.
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3.9 Concluding Remarks

The previously described historical evolution clearly shows, among others, that one
fully common EEC conventional commercial policy with regard to the Central and Eastern

European countries did not exist and still does not exist.
The 1988 EEC-COMECON  'de jure' recognition finally offered the Community the

opportunity to negotiate and conclude Community agreements with all of these third

countries, and for the first time in the history of the common commercial policy with regard

to the former 'East Bloc' nations, conventional commercial instruments started to play a

prominent role.
Soon   after,   the 1989 political events in these countries constituted  a  new  and   huge

challenge to the Community. With the conclusion, within remarkable little time, of
comprehensive 'second generation' agreements on trade and cooperation, the EC tried to
anticipate the political and economic impacts of the collapse of the marxist-leninist regimes,

Hungary and Poland first. The first (autonomous) Community commercial concessions in the

framework of the PHARE-programme, however, already soon, and in the Polish case even

before the agreement actually entered into force, almost out-dated the commercial paragraphs

of most of these agreements.

Secondly, the Community, more and more aware of the disastrous economic situation

in the Central and East European countries, offered the 'Leading Reforming Troika' the

possibility of a comprehensive 'Europe' Association Agreement. Unfortunately however, both
the drafting of the negotiating mandates and the negotiating processes concerned took the
Community months of precious time. It finally resulted in the granting of more trade

concessions and the ultimate, though not automatic, objective of accession to the EEC.

So, the over-all impression    of an 'ad-hoc', only partly common, commercial

Community policy, strongly influenced by external events, slowly, but already clearly, comes

to the fore. This impression will only be further strengthened as we will investigate the

historical evolution of the common autonomous commercial policy (Chapter Five), and the

special commercial regulations with regard to the former GDR (Chapter Six).
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Chapter 4

THE CONVENTIONAL POLICY WITH REGARD
TO THE INDIVIDUAL COUNTRIES CONCERNED

4.1 Introduction

In this Chapter I will treat briefly the historical evolution of the commercial

arrangements, concluded between the EEC and the individual Central and Eastern European
countries. A more detailed description of the specific contents of these arrangements will
form part of the Chapter as well. It can therefore be considered as an 'Annex' to Chapter

Three, in which I gave a description of the general historical evolution of the common

conventional commercial policy of the Community with regard to these countries as a whole.
The underlying description will, however, not include the (former) GDR. Both common

conventional and autonomous commercial policy of the EEC with regard to this country, with

special emphasis   on the so-called 'German Internal Trade',   will be treated in detail   in

Chapter Six.
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4.2 Poland 1

4.2.1 Brief Historical Survey
The first country in the Soviet bloc, which deviated from the hostile Soviet attitude

with regard to the EEC, was Poland. Already in 1958, it pursued a policy, which was

relatively independent from 'Moscow', and which favoured relations with Western Europe.
A year later, however, Poland had again been brought in line with the official Soviet opinion,
be it that the Poles managed to put their criticism with regard to Community measures in a

relatively moderate and differentiated way.
Poland was also the first of the Central and Eastern European countries, which, in

1964, informally contacted the EEC Commission. They became more and more convinced
of the necessity of considering the Community as an economic reality, the more after the
EEC initiation of its common agricultural policy. Given the fact that the Polish agricultural

exports to the EEC would be heavily influenced by the EEC trade protecting measures,
conducted in the framework of this CAP, the Poles opted, out of pure self-interest, for the
conclusion of sectoral agricultural arrangements.

The first arrangement on agriculture was established  in   1965 and since then Poland

have negotiated and concluded several other arrangements on agricultural products, of which
the majority is still in furce today.

In   1975,  the EEC proposed Poland, a member  to  the  GAIT, to enter into bilateral
negotiations on a commercial arrangement on textile products. In January 1979 the first
agreement, for the period 1978-1982, was finally concluded. More agreements on textile
products, which were negotiated  in the framework  of the 'MFA', covering respectively  the

periods 1983-1986 and 1987-1990, respectively, were concluded. The current agreement will
be valid until the end of 1992.

Nowadays, negotiations  on a sectoral fishery agreement are still going  on.

Exploratory talks between Poland and the EEC, on a comprehensive commercial
agreement, started in 1986. After the EEC Council had adopted a negotiating mandate for

the Commission, the actual negotiations were initiated in February 1989. After the so-called
'Round Table' agreement of April 1989 between the Polish government and the opposition,
the Council reconsidered its mandate. In order to support the fragile Polish political situation
it decided to essentially broaden the mandate. The negotiations finally resulted in the signing

of an agreement on trade and commercial and economic cooperation on 19 September 1989.
However, even before this agreement had actually entered into force, the Council

already decided, under the so-called 'PHARE' action programme, to revise the agreement's

'See for a thorough analysis of the EEC conventional policy with regard to Poland:
Synowiec, and Rzeszutek (1991);

62



key provisions on an improved access of certain Polish products to the EEC market 2.
The most recent Community conventional commercial initiative was the initiating of

negotiations on an 'association' agreement. After several preliminary talks, the actual

negotiations started in December 1990. The comprehensive 'mixed' agreement was signed
in December 1991 and will probably enter into force l January 1993. The agreement's trade

provisions, however, already entered into force on 1 March 1992.

4.2.2 Arrangements on Agricultural Products
In 1965, the first technical arrangement between the EEC and 'Animex', the Polish

Board for Foreign Trade 3, took the form of an exchange of letters. 'Animex' undertook
thereby to respect the reference price 4 for eggs, while the EEC, in its turn, indicated that
it would not apply supplementary levies, which were imposed on agricultural products in the
case the reference price concerned was not respected 5. Similar arrangements on pigs 6, on

chickens, cocks, ducks and geese 7 and on turkeys 8 followed.
Another arrangement on beef ' called for a cooperation in the preparation of estima-

tions of the annual EEC needs for beef products from Poland. The Commission would there-

fore draw up a proposal for a balance-sheet, based on these estimations, for the Council,
which had to decide on it. This balance-sheet had to assure a regular EEC supply of beef
products and would give the Poles the opportunity to raise their annual beef exports, given
the expected extension of the EEC market. Besides, the EEC would strive for the suspension,

at a level as high as possible, of import duties on beef products.
A first so-called 'Voluntary (Export) Restraint Agreement'('VRA'), on Polish export

of agricultural products to the Community, in the sheepmeat and goatmeat sector was

wThis Council Decision was taken on 6 November 1989, even before the 'second generation' agreement had taken
effect (1 December 1989);

'In order to avoid a Polish  'de jure' recognition of the EEC, which would not have been tolerated by the Soviet
Union. Other East European countries concluded their first technical sectoral agricultural arrangements through
similar state agencies;

*The reference price was introduced by the Community in the framework of its establishment of a common
organization of the agricultural markets;

50J 1965: 848/65;

6OJ 1968: L 107/6,

7OJ 1968: L 107/7;

'01 1970: L 265/13;

901   1980: L 71/129-130 and 174-175.  It was concluded  in the framework  of the 1973-1979  GAIT   'Tokyo
Round' trade negotiations between the Head of the delegation of the EEC Commission and the Polish Permanent
Representative by the GATT;
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concluded in 1981 by an exchange of letters ".  It took effect on  1 January  1981 and expired
on 31 March 1984. In order to assure a correct application, on the one hand, the Polish
authorities should implement a system of export certificates, while, on the other hand, the
Community would take care of the automatic issue of import certificates for these products.
After the two parties reached agreement on several necessary adjustments, the arrangement

was renewed in May 1984, especially dealing with quantitative restrictions on exports to the
sensitive meat markets of France and Ireland ".

In   March   1990 the Council decided to adapt this voluntary restraint agreement   ' for

the purpose of establishing temporary derogations from certain of those provisions concurrent
with the implementation of measures to stabilize the European Community sheepmeat sector

and to reform the European Community's internal regime in order to achieve an unified

European Community sheepmeat market'. Together  with this renewal, which remains  into
force from 1 January 1990 till 31 December 1992, the Community also enabled the Poles to

deliver before 31 December 1990 an additional quantity of 2,000 tonnes of sheepmeat and

goatmeat 12.

4.2.3 Agreements on Textile Products
Before I describe the commercial textile agreements which were so far concluded

between the Community, I will first give the historical evolution of the process towards the
so-called 'Multi-Fibre Arrangement' ('MFA'). The negotiations on the bilateral EEC-Polish
textile agreements were namely based on the provisions of this multilateral arrangement.

4.2.3.1 Towards a 'MFA' u
In July 1961, the Commission, together with the EEC member states, took part in a

multilateral conference on international trade in cotton textiles, organized under the aegis of

the GATT. It aimed at the examination of possible means of palliating the (threatened)
disorganization of markets in the industrialized countries, caused by imports of cotton textiles
from so-called 'low-cost' countries '4. It resulted in the conclusion of a short term one-year

'aOJ 1981: L 137/1 and 13-20;

"011984: L 154/36-52;

1201 1990: L 95/1 and 12-16;

Ilsee for a thorough description: Blokker (1989);

"According to Tang (1989: 51), "a special arrangement should be made for trade in textiles and clothing to give
the developed countries 'breathing space' to adjust their industries,
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agreement, taking effect on 1 October 1961 15. After subsequent meetings, which continued
until February 1962, it was replaced by a more comprehensive five-year agreement between

the chief cotton textile importers and exporters. Again all EEC member states were original
parties to this Arrangement. For two of the EEC member states, Italy and the FRG, the
acceptance was, however, subject to ratification, which took place on 10 August 1965 and

3 September 1970, respectively. The six EEC member states all added the following
declaration to their acceptance: 'When the obligations deriving from the Treaty establishing
the EEC and relating to the progressive establishment of a common commercial policy make
it necessary, negotiations will be opened as soon as possible in order to make such
modifications as  may be necessary  in the present Arrangement'. In addition  to its member
states' acceptances, the EEC Commission sent a communication to the GAIT, stating that

the Commission,  'will  . . .  take all appropriate measures to ensure the proper functioning of
the Arrangement'.
The first Central European COMECON member state to become participating member was

Poland, which acce(led on 30 October 1967, shortly after obtaining GAIT-membership 16.

In conformity with the Council Decision of March 1967, the member states and the
Commission acted in concert in the negotiations for the renewal and implementation of this
'Long-Term Arrangement ('LTA'). These talks took place at both multilateral level, in the
framework   of  the GAIT 'Cotton Textiles Committee', and bilateral level, with third
countries supplying low-price cotton textiles.

At multilateral level the negotiations resulted in the establishment of a protocol, which
extended till 1 October 1970 the long-term arrangement for another three years. The protocol

stipulated in Article 4  that  'as soon  as it judges that its institutional arrangements  make this
possible,  the  EEC  as  such  will be entitled to accept this protocol', enabling the Community
to become a party to this arrangement as an entity, taking over from its member states

without renegotiations, when its common commercial policy would enter into force. This
statement replaced the previously quoted member states' unilateral declarations attached to
the 1962 Arrangement. The EEC as a whole actually acceded to the Arrangement on 30

September 1970.

During discussions on the renewal of this arrangement, the EEC declared its readiness

to conclude bilateral agreements with the principal non-member producing countries, which
had to be acceptable to both parties. In view of this declaration and the LTA's Article 4, the

"All EEC member states were party to these 'pre-LTA' Arrangements. There were no Central and East
European countries among the participating countries. On the same day as the acceptance of these six states to the
first Arrangement, the Commission of the EEC communicated that it would take,  'in so far as  it  is concerned and
within the framework of the functions assigned to it by the Treaty of Rome, all steps necessary to ensure the proper
operation of the arrangement- (Blokker (1989):  111);

"Blokker (1989): 112-115;
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Commission started to negotiate, on behalf of the Community, agreements on 'voluntary'
export limitations, after the end of the transitional period (1 January 1970)

Poland, as a GAIT member party to the LTA, informed the Commission in 1971 of
its desire to enter into negotiations on such bilateral agreement. These negotiations would be
based on a standard formula. They would envisage mutually agreed voluntary limitations,
which had to be adopted by the exporting country in question. In return, the existing
quantitative restrictions in some EEC member states were to be suspended.

The Commission asked the Council for authorization to open negotiations with Poland

under the procedure of Article  113 EEC Treaty. These negotiations, however, did not lead
to the conclusion of an agreement.

Although the LTA was scheduled to expire on 30 September 1973, the GAIT
Committee on Cotton Textiles decided, on 31 July 1973, to extend the LTA for a short

period (until 31 December 1973). This was done with a view to the nearly completed GAIT
negotiations on a more comprehensive international all-fibre textiles agreement.
On 30 July 1973, the GATT Council approved a report, which was drawn up by the

'Working Party on Trade in Textiles', containing a factual study on the economic, technical,
social and commercial elements, influencing the world trade in textiles. At the same meeting,
the Council decided to incorporate this 'Working Party'  into a 'Negotiating Group'.  This
group held several meetings during the last three months of 1973, before, on 20 December,
agreement was reached on the text of an 'Arrangement Regarding International Trade in
Textiles'.

This arrangement, known as the 'Multi-Fibre Arrangement' ('MFA'), valid for four
years   (from    1974   till 1978), provided special rules   for the international trade in textile
products of wool, cotton and man-made fibres. These rules implied a treatment of textile and

clothing as exceptions to the GAIT rules, which allowed the industrialized importing
countries to impose import restrictions on a selective basis. It could be seen as the logical
successor to the previous GAIT 'LTA: Along with the Community and Poland, which were
already members    to    the     'LTA', the other East European GAIT member states,

Czechoslovakia, Hungary and Rumania also became original participants to the 'MFA I' '7.

Acting on behalf of the EEC, the Commission had played a major role throughout the whole
(pre-) negotiating process w. The Council adopted the Decision concerning the adoption of
the MFA on 21 March 1974 0.

According to the Commission, the 'MFA"s prime importance for the Community was

"Blokker (1989): 160;

"See for a thorough description of this negotiating process. leading to the first  'MFA',  as well  as for further
negotiations on the 'MFA I' successors, Dartel, van (1987);

'9OJ 1974: L 118/1;
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the general framework, which provided for, on the one side, the 'orderly' reduction of trade

restrictions,   and,   on the other side, appropriate safeguards to industrial and commercial
needs 20.

As  a first consequence  of this  'MFA  I',  the  EEC,  as  well  as all other parties  of the
Arrangement, had to examine all existing trade restrictions in the context of its commercial

policy on textiles. Afterwards, it had to open negotiations on future bilateral commercial
textiles agreements with a number of exporting countries, as provided for in Article 4 of the
Arrangement. As already foreshadowed in a November 1973 Commission's memorandum,
these negotiations had to be conducted with the Community view to achieve, over a certain
transitional period of time, one common commercial policy for textile products 21.

In 1975 the EEC proposed to start such negotiations with those Central and East
European countries, which were original parties  to the  'MFA  I'.  From  1976 on this resulted
in the conclusion of several bilateral commercial textile agreements. In order to take into
proper account the evolving changes in the textiles' world market, these arrangements,
together with the general 'MFA', have since been regularly altered 22.

In 1986, Bulgaria, although no GAIT member country, became party to the 'MFA
IV' as well 23, and, as a result, the EEC was forced to enter into negotiations on a bilateral
agreement with this country. By the end of 1990, the Community even concluded a similar
textile trade regulating arrangement with the Soviet Union, although the Soviets are still not
a participating state to the current 'MFA'. In 1986 and in 1987, however, the Soviet Union
informally applied for accession  to the 'MFA'. These applications were, however,  both
rejected 24,

On the occasion of the September 1986 'Special Session of GAIT Contracting Parties'
in Punta del Este, which decided to launch the multilateral GATT 'Uruguay Round'

20,General Report on the Activities of the European Communities' (1973): 369;

2'According to the Court's ruling in the so-called 'Tezkase; the Community, despite the existence of several
provisions in the framework of the 'MFA', has still not managed to achieve such common conventional commercial
policy in this sector. The Court's conclusion was, however, contrary to the Opinion  of the Advocate-General of the
Court, Verloren van Themaat. He was of the opinion that the EEC had indeed established one common commercial
policy in this sector. As a consequence, he opposed the further use by the member states of Article  115 safeguarding
measures in this field. See Cases 59/84 and 242/84 (ECR (1986): 887-931),and Timmermans (1986);

22•MFA I': Applicable from  1974 till  1978 (01  1974: L 118/1-10),
'MFA H': Applicable from 1978 till 1982 (01 1978; L 16/31),
'MFA III': Applicable from 1982 till August 1986 (01 1982; L 83/8),
'MFA IV': Applicable till August 1991 (OJ 1986; L 341/34).
and extended till 31 December 1992 on 31 July 1991 (01  1991: L 327/31);

2'See Annex IX of the common regulation on the enforcement of 'MFA IV' (OJ  1986: L 387/42). Besides
Bulgaria, the other Central and Eastern European participating countries are enumerated in this Annex as well;

24Blokker (1989): 159;
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negotiations, the GAIT ministers also decided to include a special negotiating mandate in to

the ministerial 'Declaration  for the sector of textiles and clothing': "Negotiations  in  the area

of textiles and clothing shall aim to formulate modalities that would permit the eventual

integration of this sector into GATT on the basis of strengthened GATT rules and disciplines,

thereby also contributing to the objective of further liberalization of trade"  25.

However, thanks to the United States and the Community, this ministerial declaration

also contained provisions, which left them a 'loophole' to justify exceptions for the 'MFA'.
In this context, the following provision on 'standstill  and  rollback'   was of particular

relevance: "That all trade restrictive or distorting measures inconsistent with the provisions

of the General Agreement or instruments negotiated within the framework of GATT or under

its auspices, shall be phased out or brought into conformity within an agreed timeframe not

later than by the date of the formal completion of the negotiations, taking into account

multilateral agreements, undertakings and understandings, including strengthened rules and

disciplines, reached in pursuance of the objective of the negotiations" 26.

The formal completion of these 'Uruguay Round' negotiations, which was first
scheduled on 31 December 1990, however, is nowadays still been waiting for without any
short term view of success. As a consequence, the GAIT Secretary General, Arthur Dunkel,
declared that another renewal of the 'MFA' had to be seriously considered. And in May

1991, the EEC Council of Ministers even charged the Commission, within the GAIT's
'Textile Committee', to prolong   the   'MFA   IV'   and to renegotiate   the EEC bilateral

agreements with third countries. While waiting for a new system for international textiles

trade   to be established   in the context  of  this ' Uruguay Round', the Council considered   it

necessary   that   the   ' MFA', which expires   on   31   July 1991, should be prolonged until   31

December 1992. And as a result, the EEC bilateral agreements, which expired by the end
of 1991, then had to be prolonged by one more year. The Council's suggestion, also

supported by the 'European Trade Union Committee for Textiles, Clothing and Leather',  was
indeed taken   over   by   the GATr 'Textiles Committee'.    On    31   July    1991 it decided   to

maintain in force the 'MFA IV' for a further period of 17 months, from 1 August 1991 to

31 December 1992, in the expectation that the 'Uruguay Round' results would come into

force immediately thereafter 27.

4.2.3.2 EEC-Poland Textile Arrangements
In the beginning of 1975, GAIT member Poland, was invited by the EEC to enter

2 rang (1989): 58;

26Idem;

27•GATT Focus': No 83: August 1991: 12. See also: OJ 1991: L 327/31;
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into negotiations on a bilateral agreement on textile products, according to Article 4 of the
1974 'MFA'. A first agreement, however, did not take effect before April 1982 and was
applicable, with retrospective effect, from 1 January 1979 till 1 January 1983 28. In 1986
a renewed agreement took effect, applicable till 1 January 1987 29.

The current agreement w was originally applicable till 1 January 1991. It was first
extended till  1 January  1992 as a result of the Council Decision of September 1990 ". The
extension  of the  'MFA IV', until 31 December  1992,  made a second extension necessary  32.

According to Article  1, it applies to trade in textile products of cotton, wool, fine animal hair
or man-made fibres originating in Poland. These products are listed in Annex I of the
agreement and are divided into three categories with a sloping sensitivity degree. In Article
2, the Poles agree to establish, and maintain, for each calendar year quantitative limits on
exports to the Community. For administrative purposes, these limits are broken down by the
EEC into separate shares for each individual member state. Where imports into a certain
EEC region exceed given regional percentages, such quantitative limit may be fixed on a
regional basis. In respect of the liberalized textile products, the EEC undertakes to suspend

the application of any quantitative import restrictions, and not to introduce any new
quantitative restrictions, or any other measures with an equivalent restricting effect.

Imports, which are destined, in the same state or after processing, for re-export to Poland,
will not be subject to such quantitative limitations. The same holds for re-imports into the
Community, which have been temporarily exported and subsequently processed in Poland.
The agreement also provides for a consultation procedure between the parties concerned, in
the case the EEC considers that the import of a product has been taken place at an
abnormally low price level and therefore threatens to cause serious injury to the Community.
In exceptional and critical circumstances, the Community may even temporarily suspend

imports pending such consultations.
Other consultation procedures are established, as well, in the case of:
* Circumvention of the agreement by means of transhipment, rerouting of whatever other
means, or,
* Divergent opinions on the classification of products, which are covered by the agreement,

"OJ 1982: L 107/148;

2901 1986: L 245/90-140;

wOJ 1987: L 156/40-86;

31,Council Decision concerning the provisional application of the Agreed Minute amending the Agreement
between the EEC and the Republic of Poland on trade in textile products': 01 1990: L 285/22-23. See in detail the
paragraph on the 'PHARE' concessions;

32 J 1992: L 45/1;
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or,

* Excessive concentration of imports, or,
* Any other problem arising from the application of this agreement.
The  imports of textile products  will be subject  to a double-checking system, in which  the

competent authorities in the EEC member states are required to automatically issue import
authorizations or documents, with a validity of six months, for those imports, for which the

competent Polish authorities have issued export licences. The parties concerned will therefore

supply each other with precise statistical information.

4.2.4 Agreement on Trade and Commercial and Economic Cooperation 33

In the preamble of the 1989 agreement on trade and commercial and economic
cooperation, the contracting parties refer to, among others:
* The 'Final Act' of the 'CSCE Helsinki Meeting', the 'Concluding Document' of the 'CSCE
Madrid Meeting', and, in particular, the 'Concluding Document' of the 'CSCE Vienna
Meeting';
* The negotiating partners' respective commitments to the GAIT and their undertakings in
the framework of this Agreement;
* The status of Poland at the IMF and the World Bank;
The agreement, which has a non-preferential character, is concluded for an initial period of
five years, with the possibility of an automatic annual renewal after that.
It consists of four titles: Trade and Commercial cooperation, Economic Cooperation, Joint
Committee and General and Final Provisions.
* Title I: Trade and Commercial Cooperation.
The agreement applies to trade in all products, with the exception of the products, which are
covered by the ECSC Treaty. It will furthermore not affect the provisions of the existing,
previously mentioned, bilateral agreements on trade in textile and agricultural products. The

contracting parties reaffirm their commitment to accord each other MFN treatment, in
accordance with the GAIT and the 'Protocol for Accession of Poland' to this trade
agreement :
The EEC undertakes to abolish the quantitative restrictions, referred  to  in   the ' Protocol  for
Accession of Poland  to  the GAIT', during three stages (before the end  of  1990,  1992  and

1994, respectively)
Given the importance of agricultural products in their trade, the contracting parties will
accord each other several trade concessions and will examine, in the Joint Committee, the
possibility of granting each other new product-by-product concessions on a reciprocal and

33 J 1989: L 339/1;

 *I'he Protocol entered into force 18 October   1967.  See in detail Annex  Four;
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harmonious basis.

Goods have to be traded at market-related prices.

A consultation procedure is established in the case of imports in such increased quantities,
or under such conditions, as to (threaten to) cause serious injury to domestic producers. If,
after such consultations, the parties recognize that such a situation exists, imports have to be
limited or other appropriate action have to be taken. If the parties do not reach agreement,

however, the party, which had called for the consultations, will be free to restrict imports,
to the extend, and for such a time, as is deemed necessary. The other party will then be free
to deviate from its obligations in respect of substantially equivalent trade with regard to the
first party.
In critical circumstances, interim protective measures can be adopted. The parties have to
give priority, in their selection of measures, to those instruments, which cause the least

disturbance.
When the consultations do not lead to any agreement at all, the parties may refer to the
'Contracting Parties' of the GA'IT.
Besides, the parties have to make every effort to promote, expand and diversify their trade,
on a basis of non-discrimination and reciprocity, and agree to ensure the publication of
comprehensive data on commercial and financial issues.

As indicated in Annex VI of the agreement, they also have to take care of the maintenance

and improvement of favourable business regulations, facilities and practices for each other's
firms and companies on their respective markets.
And in conclusion, the contracting parties have to encourage the adoption of arbitration for
the settlement of disputes, arising out of commercial and cooperation transactions.
* Title II: Economic Cooperation 33.

* Title III: Joint Committee.
A Joint Committee have to be set up, comprising, on the one hand, representatives of the
EEC Commission, which are assisted by representatives of the member states, and, on the
other hand, representatives of Poland. The Committee will meet once a year, in Brussels and

Warsaw alternately, and have to ensure a proper functioning of the agreement by devising

and recommending measures for the achievement of its objectives.
* Title IV: General and Final Provisions.
The agreement will not affect or impair the rights and obligations of the contracting parties

under the GATT.
The provisions of this agreement will replace the provisions of earlier agreements between

the EEC member countries and the Poles, to the extent, in which the latter are incompatible

with, or identical  to, the former.

33See in detail Chapter Three;
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The agreement will apply, on the one hand, to the territories in which the EEC Treaty is
applied, and under the conditions laid down in the Treaty 36, and, on the other hand, to the
territory of Poland 37

4.2.5 Extensions under the 'PHARE' Program
I will now look at the implications of the PHARE action plan for the EEC

conventional commercial policy with regard to Poland. Even before the 'second generation'
commercial agreement between Poland and the Community had taken effect, the EEC
Council already decided, on 6 November 1989, to revise its key provisions on the access of
certain Polish products to the EEC market. The five-year time table for the complete
liberalization of Polish exports, still subject to 'specific' quantitative restrictions, was
jettisoned. A Commission proposal to eliminate all such restrictions from 1 January 1990 was
adopted 38. As far as the so-called 'non-specific' quantitative restrictions are concerned, the
Council decided to suspend them with regard to Poland. Initially till 1 January 1991, at later
stage till 1 January 1992, and in the last resort till 1 January 1993 39.

Besides, the Community decided to set up a committee on aid for economic

restructuring in Poland (and Hungary) at the Commission, which consists of member states'

representatives and is chaired by the representative of the Commission. This committee will
give its opinion, by majority voting, on the Commission's drafts of Community measures to

be taken in the framework of the 'PHARE' concerted efforts. This Council Regulation 40

was adopted by the Council having in particular regard to Article 235 41. The EEC was also
prepared to substantially increase its import quotas for textile products, as given in the,
previously mentioned, 'MFA' agreement with Poland, for the years 1990 and 1991, with
retrospective effect from 15 April 1990 42. And in April 1991 a further Community

increase, of textile import quotas was granted, again with retrospective effect from 15 April
1990 43

36

Including West Berlin;

"The so-called 'territorial clause';

 'Specific restrictions: 01 1989: L 326/6. Non-specific restrictions: OJ 1989: L 362/1,

wOJ 1989: L 362/1, OJ 1990: L 262/11, and OJ 1991: L 362/83, respectively;

wOJ 1989: L 375/11;

4'As a result of the economic cooperation elements incorporated into these Community measures. See in detail
Chapter Three;

42OJ 1990: L 285/22;

430J 1991: L I I 1/11;
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4.2.6 Association Agreement
The 'Third Generation' 'Europe' EC-Poland association agreement was, after a

negotiating process of nearly one yegir 44' initialled on 22 November, and signed on 16
December 1991.
In the 'mixed' agreements' 'Preamble' the Contracting Parties, i.e. Poland on the one part,
and the Community dnd its member states on the other part, recognize their mutual wish  to
strengthen and widen "the relations established in the past notably by the Agreement on
Trade and Commercial and Economic Cooperation, signed  on 19 September 1989".   'The
significant achievements of the Polish people in the process of fast transition to a new
political and economic order based on the rule of law and human rights, including the legal
and economic framework for market economy and a multiparty system with free and
democratic elections" are explicitly recognized by the Community as well". Furthermore, the
Parties are "convinced that the association agreement will create a new climate for their
economic relations and in particular for the development of trade and investment, instruments
which are indispensable for economic restructuring and the technological modernisation". The
'Pre-amble' rounds off with "recognizing the fact that the final objective of Poland is to
become a member of the Community and that this association, in the view of the Parties, will
help to achieve this objective".

In Article 1, the first paragraph points out that "an association is hereby established between
the Community and its Member States on the one part and Poland on the other part: And,
according to its second paragraph, "the aim of this agreement is:
- to provide an appropriate framework for the political dialogue, allowing the development
of close political relations between the parties;
- to promote the expansion of trade and the harmonious economic relations between the
parties and so to foster the dynamic economic development and prosperity in Poland";
- to provide a basis for the Community's financial and technical assistance to Poland;
- to provide an appropriate framework for Poland's gradual integration into the Community.
To this end, Poland shall work towards fulfilling the necessary conditions;
- to promote cooperation in cultural matters."

Title I (Articles 2-5) covers the 'Political Dialogue', which "shall accompany and consolidate
the rapprochement between the Community and Poland" and 'support the political and
economic changes under way in that country and contribute to the establishment of new links

of solidarity'.
After Title II on the 'General Principles' (Article 6), I arrive at the most important part of
the association,  in the framework of this Thesis, Title III (Article 7-36) concerning  'Free

ISeem detail on (the intra-Community discussions during) the negotiating process towards this association
agreement Chapter Three;
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Movement of Goods'.  It is subdivided  into four separate Chapters dealing respectively  with
'Industrial Products', ' Agriculture', 'Fisheries', and 'Common Provisions'. It therefore calls
for an detailed description. First, in Article 7(1) it is stated that "the Community and Poland
shall gradually establish a free trade area in a transitional period lasting a maximum of ten
years starting from the entry into force of the present agreement and in conformity with those
of the General Agreement on Tariffs and Trade'.
* 'Industrial Products' (Articles 8-17):
Article 9 (1) provides for the abolition on the entry into force of this Agreement of customs

duties on imports applicable in the Community to products originating in Poland other than
the 'sensitive' products listed in the Annexes IIa, IIb, and III.
Article 9(2) concerns the products listed in Annex IIa: the progressive abolition of customs
duties in accordance with the following timetable:
- on the date of entry into force of this Agreement each duty shall be reduced to 50% of the

basic  duty,   and
- one year after the remaining duties shall be eliminated.
Furthermore it deals with the products listed in Annex IIb. For these imports a progressive
annual customs duties' reduction of 20% is introduced, "so as to arrive at a total abolition
by the end of the fourth year.
The most sensitive imports, listed in Annex III, are dealt with in the third paragraph. These

products of Polish origin "shall benefit  from a suspension of customs duties on imports
within the limits of annual Community tariff quotas or ceilings increasing progressively....
so as to arrive at a complete abolition of customs duties....  at the end of the fifth  year  at the

latest: The customs duties on imports applicable to import quantities in excess of the quotas

or ceilings shall be progressively dismantled by annual 15 % reductions. By the end of the
fifth year the remaining duties shall be abolished.

Article 9(4) further states that "quantitative restrictions on imports to the Community and
measures having equivalent effect shall be abolished on the date of entry into force of the

Agreement with regard  to the products originating in Poland:
In  Article  10 parallel abolition measures on customs duties on imports applicable in Poland

to products originating in the Community are introduced. Aiming at a total customs duties'
abolition by the end of the seventh year at the latest, the Poles are thus allowed to apply a

relatively longer transitional period.
The progressive abolition of any customs duties on exports between the Community and
Poland at the latest by the end of the fifth year is dealt with in Article 13(1).
Article 13(2) provides for the abolition by the both Community and Poland on the entry into
force of the Agreement of quantitative restrictions on almost all exports and "any measures

having equivalent effect". The restrictions on the exceptional exports shall be progressively
abolished.
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Each party's "readiness to reduce its customs duties in trade with the other party more

rapidly  than is provided  for in Articles  9  and   10  if its economic situation  and the situation
of the economic sector concerned so permit" is pointed out in Article 14.
Articles  15  and 16 refer  to the Protocols laying  down the arrangements applicable  to  textile

products (No 1), and to products covered by the Treaty establishing the European Coal and
Steel Community (No 2), respectively.
According to Article 1 of Protocol No 1 this Protocol applies to the textile products and

clothing products listed in Annex 1 to the previously mentioned agreement between the
Community and Poland on trade in textile products, in so far as quantitative arrangements

are concerned. In Article 3 the detailed provisions concerning this agreement are stated.

According to its first paragraph, from the entry into force of the agreement and pending the
conclusion of the multilateral negotiations of the Uruguay Round, until the end of 1992, the
quantitative arrangements and other related issues regarding the exports of textile products
originating in Poland to the Community shall be governed by this agreement. Furthermore,
"Poland and the Community hereby undertake to negotiate a new Protocol on quantitative
arrangements....   as  soon  as the future regime concerning international trade in textile

products has emerged   from the.... Uruguay Round". This Protocol will determine   "the
modalities and period during which non-tariffbarriers shall be eliminated: This period "shall
be equal to half the period to be decided in the Uruguay Round and it shall not be shorter
than five years starting from 1 January 1993" (Article 3(2)). Provision will be further made
in this new Protocol for "a substantial improvement of the regime applied to imports into the

Community regarding import levels, growth rates, flexibility for quantitative limitations and
elimination of certain quantitative limitations after a case-by-case examination".   And
provision  for "a specific textiles safeguard mechanism" shall be made in the new Protocol
as well (Article 3(3)). Article  3(4) then concerns the abolishment of quantitative restrictions
on textile imports into Poland. They shall be abolished "over the same period as in envisaged
in paragraph 2 for the elimination of quantitative restrictions on textile imports into the
Community". Moreover,   from the entry into force  of the Agreement  no new quantitative
restrictions shall be imposed by Poland, except as provided for under the specific safeguard
mechanism.
In so far as tariff aspects are concerned, Article 2 of the Protocol introduces reduction

measures in order to arrive at the customs duties' elimination at the end of a six year-period

as far as the Polish imports into the Community are concerned (Article 2(1)). Customs duties
on imports applicable in Poland to textile products originating in the Community shall be
progressively eliminated as provided for in Article 10 of the 'Europe' Agreement. And, to
conclude this 'Textile Protocol', Article 2(3), offers the elimination, on the date of entry into

force, of the rates of duty applied to certain categories of reimports into the Community after

processing, manufacturing or working in Poland.
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Chapter I of Protocol No 2 on ECSC Products concerns steel products and provides for the
abolition of all quantitative restrictions on steel imports from both sides on the date of entry
into force of the Agreement (Article 4). As far as customs duties are concerned, their
progressive abolition is enumerated in Article 2, and Article 3, respectively. In Article 2, on
imports originating in Poland a specific timetable is given, implying a full reduction to 0%
of the basic duty at the beginning of the sixth year after the entry into force of the
Agreement. And according to Article 3, customs duties applicable in Poland on steel imports
from the Community shall be partly progressively abolished in accordance with the
Agreement's Article 10(3), and partly abolished upon the Agreement's entry into force.
ECSC coal products are dealt with in the Protocol's second Chapter. While coal products
originating in the Community shall be imported into Poland free of quantitative restrictions
from the entry into force, quantitative restrictions applicable in the Community to Polish coal
products will be abolished at the latest four years after the entry into force of the Agreement

(Article 7). The progressive customs duties' abolition on Community coal exports to Poland
in accordance with Article 10 of the Agreement is provided for in Article 6. And an abolition
at the latest four years after the entry into force of the Agreement of customs duties on Polish
coal imports in the Community has been stated in Article 5.
* 'Agriculture' (Articles 18-21):
Protocol No 3 lays down the trade arrangements for the listed processed agricultural products

(Article 19).
Article 20(1) provides for the abolition at the date of entry into force of the so-called

'specific' Community quantitative restrictions on imports of agricultural products originating
from Poland. Another category of 'more sensitive' agricultural products from Poland shall
benefit, upon the date of entry into force of this Agreement, from the conditional "reduction
of customs duties and levies within the limit of Community quotas" (Article 20(2)).
Poland, in its tum, shall gradually abolish quantitative restrictions on imports of certain
categories of agricultural products originating in the Community in accordance with the
conditions established (Article 20(3)). Other concessions referred to in several Annexes
shall be granted each other by both parties on a harmonious and reciprocal basis in
accordance with the conditions laid down therein (Article 20(4)).
A possible continuation of the reciprocal granting of agricultural concessions is dealt with in
Article 20 (5): "Taking account of the volume of trade in agricultural products between them,
of their particular sensitivity, Of the rules of the Common Agricultural Policy of the
Community, of the role of agriculture in the Polish economy, and of the consequences of the
multilateral negotiations under the General Agreement of Tariffs and Trade, the Community
shall examine on a regular basis in the Association Council, product by product and on an
orderly and reciprocal basis, the possibilities of granting each other further concessions'.
And finally Article 21 concerns the possible resort to safeguarding trade measures. "If, given
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the particular sensitivity of the agricultural markets, imports of products originating in one

Party, which are the subject of concessions granted in Article 20, cause serious disturbance

to the markets in the other Party, both Parties shall enter into consultations immediately to
find an appropriate solution". And pending such solution, "the Party concerned may take the
measures it deems necessary".
* 'Fisheries' (Articles 22 and 23):
According to Article  23, the Parties are called  upon to conclude  "as  soon as practicable",
their negotiations of an agreement on fishery products originating in the Community and

Poland, and covered by the common market organization in the framework of the Common
Fishery Policy 45. Thereafter, both parties shall examine on a regular product-by-product
basis the possibilities of granting each other further concessions on an orderly and reciprocal
basis.
* 'Common Provisions' (Articles 24-36):
Among other 'Common Provisions', Article 28 gives Poland opportunities    to    take

"exceptional measures of limited duration"   in  the  form of increased customs duties. These

measures, however, "may only concern infant industries, or certain sectors undergoing
restructuring or facing serious difficulties, particularly where these difficulties produce
important social problems".
Several appropriate safeguarding measures are provided for as well in this Chapter:
* Anti-dumping measures (Article 29), and
* Measures against imports in such increased quantities as to cause or threaten serious injury,
and disturbances (Article 30).
The administrative procedures to be followed in case of such trade disturbances are then

specified in detail in Article  33.
Reference is further made to the Agreement's Protocol No 4 (Article 34) laying down "rules
of origin  for the application of tariff preferences foreseen  in this agreement", and Protocol

No 5 (Article 36) on "specific provisions to apply to trade between Poland of the one part
and Spain and Portugal of the other part" 46.

And, to conclude this commercial section, Article 35: "The Agreement shall not preclude

prohibitions or restrictions on imports, exports or goods in transit justified on grounds of
public morality, public policy or public security; the protection of health and life of humans,
animals or plants; the protection of national treasures of artistic, historic or archaeological

value or the protection of intellectual, industrial and commercial property".
Title IV (Articles 37-58) then covers the 'Movement of Workers, Establishment, Supply of

45Preliminary talks on such agreement were already initiated in June  1985:  'Bulletin of the EC': No 6-1985: 75;

9"hese provisions are necessary given the special measures and undertakings listed in the respective Acts of
Accession to the EC of Spain and Portugal. See in detail Chapter Five;
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Services.  It is subdivided into separate Chapters on 'Movement of Workers', 'Establishment',
'Supply of Services between the Community of Poland', and 'General Provisions',
respectively.
Title V (Articles 59-70) concerning 'Payments, Capital, Competition and Other Economic

Provisions, Approximation of Laws' is subdivided into several Chapters as well: 'Current
Payments and Movement of Capital', 'Competition and Other Economic Provisions',  and
'Approximation of Laws'.
Title VI (Articles 71-94) on 'Economic Cooperation' has already been extensively dealt with
in Chapter Three.
Title VII (Article 95) deals with 'Cultural Cooperation', while Title VIII (Articles 96-101)
concerns 'Financial Cooperation'.
And the concluding Title IX (Articles 102-122) covers 'Institutional, General and Final
Provisions'.

It, among others, introduces in Article 102, the establishment of an 'Association Council'
which shall "supervise the implementation of this Agreement" by meeting at ministerial level

once a year and 'when circumstances require: It shall consist o f the members of the Council
of the EC and members of the Commission of the EC, on the one hand, and of members of
the government of Poland, on the other (Article 103(1). It shall be presided in turn by a
member of the EC Council and a member of the Polish government (Article 103(4)). It shall
be assisted in the "performance of its duties" by an 'Association Committee' (Article 106),
composed of representatives, normally at senior civil servant level, of the member of both
EC Council and Commission on the one, and of the government of Poland, on the other
hand. Besides, according to Article 108, an 'Association Parliamentary Committee' shall be
established. The Committee, consisting of members of the European Parliament, on the one
hand, and of members of the Polish Parliament, on the other, shall be presided in turn by
each the European and the Polish Parliament (Article 109). It "may request relevant
information regarding the implementation of this Agreement  from the Association Council",
which shall then supply the requested information. It shall be informed of the Association
Council's decisions. And, moreover, it may make recommendations to the Association
Council (Article  110).
The agreement's unlimited period of duration is mentioned in Article  118.
Upon its entry into force, it will replace the 1989 'Second Generation' EC-Poland agreement
on trade and cooperation (Article 121).
And, to conclude these general provisions, Article 122 offers the opportunity to "put into
effect in  1992 by means of an Interim Agreement between the Community and Poland",  the
"provisions of certain parts of this Agreement, in particular those relating to the movement
of goods",  "pending the procedures necessary  for the entry into force of this Agreement",

as given in Article 121. As already previously mentioned both parties indeed agreed on such
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'Interim Agreement' concerning the movement of goods, to be applicable from 1 March
1992 47 Furthermore, several 'Annexes', 'Protocols', both 'Joint' and 'Unilateral

Declarations', and 'Exchanges of Letters' complete the agreement.

4.3 Hungary

4.3.1 Brief Historical Survey
Hungary reacted cautiously to the creation of the Community. Like the Poles, they

adopted a practical, rather than an ideological, view. It lasted, however, until 1968 before
the Hungarians entered into 'technical discussions' with the EEC Commission in
Brussels 48. As in the Polish case, these talks concerned the trade in agricultural products.

Agreement on a first sectoral technical agricultural arrangement was reached in 1969. In
1970/71 several other arrangements on agricultural products were concluded as well.

By the second half of the seventies, it became clear to the Hungarians that, in the

short run, no progress could be reached in the bilateral relations between the EEC and

Hungary on a comprehensive commercial agreement. Hungary therefore, again, entered  into

exploratory talks with the EEC on the possible conclusion of more sectoral agreements in the

field of agricultural products.

In 1975, the EEC proposed negotiations with GATT member state Hungary on a com-
mercial textile agreement,  to be concluded  in the framework of the GATI'-initiated  'MFA '.

By the end of 1978 , these talks resulted in a first agreement.
In the early 1980's, Hungary started to approach several EEC member states to

explore the possibilities for the establishment of global and long-term bilateral contractual
commercial links between this country and the EEC. By the end of 1982, these political
approaches resulted in a direct dialogue with the EEC. Because the EEC refused to deviate

from its principles, which were stated in its 1974 'schema d'accord', the dialogue, however,
was interrupted in 1984. It was started up again in June 1986 and these exploratory talks

resulted, in April 1987, in the approval by the EEC Council of a negotiating mandate on a

non-discriminating trade and cooperation agreement. The agreement was finally signed on

26 September 1988 and put in operation on 1 December 1988.
In the framework of the 'PHARE' operation, the EEC has granted Hungary, since the

end of 1989, similar trade concessions as in the case of Poland.

47See for its rules of application: OJ  1992: L 56/3-5,  12-14,35-37;

481'he main reason for this step was the introduction, in January 1968 by the Hungarian government, of the so-
called 'New Economic Policy ; which called for a more realistic attitude, not only at the internal but also at the
external economic level;
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In December 1990, the EEC started negotiations on an association agreement with

Hungary as well, which were also successfully concluded in December 1991.

4.3.2 Arrangements on Agricultural Products
After two rounds of technical talks in April and June 1968, a first technical sectoral

arrangement on agriculture, was concluded   in   July 1968, between the Hungarian agency
'Terimpex' and the EEC Commission in Brussels 49. It concerned, on the one hand, a
Hungarian promise to respect the reference price for pigs, and, on the other hand, the non-
application of supplementary levies by the EEC. In 1970, a similar arrangement on the
export of Hungarian wine followed, from Hungarian side concluded by the state enterprise

'Monimpex' 50
During the 1973-1979 GAIT 'Tokyo Round' trade negotiations, GA'IT member

Hungary reached agreement  with  the  EEC  on  a beef arrangement  ". This arrangement  was
an extended version of the one, the EEC concluded with Poland. The Hungarian-EEC
arrangement provided for an increase of the annual EEC GATT tariff quotas for frozen beef
as well.

The country also concluded similar 'VRA"s as the EEC-Polish ones in the sheepmeat

and goatmeat sector 52. Together with the 1990 renewal, the Community granted Hungary
for the year  1990 a supplementary import quantity of 1500 tonnes of lamb and mutton.

4.3.3 Agreements on Textile Products
In   1975, GAIT member state Hungary  was also invited  by the Community to enter

into bilateral negotiations on a commercial agreement on textile products in the framework
of the  1974  'MFA'. A first arrangement was concluded  in  1981  and was applicable from  1

January 1978 till 1 January 1983 s'. In 1986 and 1987, two other arrangements, covering

the years 1984-1986 and 1987-1992, respectively, were concluded 54. The currently valid
arrangement is similar to the previously mentioned Polish textile arrangement, including

"01 1968: L 170/14-15;

zOJ 1970: L 241/3,

s'OJ 1980: L 71/129-130, and 171-172;

5201 1981: L 150/6-15: 1 January 1981-31 March 1984,
OJ  1984: L 154/36-52: Renewal of the first arrangement,
OJ 1985: L 191/50-52: Correction on the 1984 Regulation, and
01 1990: L 95/1 and 7-11: Renewal from 1 January 1989 till M December 1992;

530J 1981: L 332/39-88;

"01 1986: L 366/1-6.03 1987: L 331/147 (the first extension till 1 January 1992: 01 1990: L 285/26-28,
amended by OJ 1991: L l t 1/11, and the second extension till 1 January 1993: OJ 1992: L45/1, respectively;
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several 'PHARE' concessions, which will be mentioned in a separate paragraph.

4.3.4 Agreement on Trade and Commercial and Economic Cooperation 55

This non-preferential agreement was concluded for an initial period of 10 years with
the possibility of an automatic annual renewal afterwards. The contents of the agreement are
almost similar to those of the Polish 'second generation' commercial agreement. The only
main exception, however,   was   the time schedule concerning the abolition of quantitative

restrictions, given in a separate Protocol in the Hungarian agreement. As in the Polish
agreement, this agreement also considered three categories of products, on which, at the date
the agreement took effect, quantitative restrictions were still applied . In the Hungarian-EEC
agreement, the quantitative restrictions on the first group of products (set out in Annex A)
had to be abolished within one year. On, or before, 31 December 1992 the restrictions on
the second group of products (Annex B) were to be abolished by the Community. Taking into
account possible changes in market conditions or regulations, relating thereto either in
Hungary, or in the EEC, the list of 'Annex B'-products could be modified, by mutual
consent and after consultations in the Joint Committee.

For the quantitative restrictions, referred to in Article 4(2) of the Agreement 56,

which affected those products, for which no provisions had been made in the Annexes A and

B, both participating parties had to examine, before 30 June 1992, whether changes in the
existing import arrangements had to be made. The complete abolition of restrictions on this

category of so-called 'sensitive' products was provided  for  by 31 December 1995. Given
their 'sensitive' character, however, special conditions of application of the agreement's

safeguard clause were applied to them, until 31 December 1998.

4.3.5 Extensions under the 'PHARE' Program
As already previously mentioned in the Polish case, the Commission has set up, in

the framework in the PHARE program, a committee on aid for economic restructuring in
Poland and Hungary 57.

Besides, the key provisions on EEC market access for Hungarian products, as
described in the 1988 commercial agreement, were revised in the 6 November 1989 EEC
Council meeting as well. Instead of the seven-year time table for the elimination of all
specific quantitative restrictions on imports from Hungary, all these restrictions were to be

eliminated from 1 January 1990. Besides, the Council decided to suspend the non-specific

5,01 1988: L 327/1,

56 rhe quantitative restrictions referred to in Article 4 (a) of the Protocol for accession of Hungary to the GATT.
The Protocol was concluded on 28 May  1973 and entered into force on 9 September  1973. See in detail Annex Four;

5701 1989: L 375/12;
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quantitative restrictions as well, for a period of one year from the same date v.
Later on this suspension was further extended twice, till 1 January  1992, and 1 January  1993,
respectively '9.

Furthermore, the Hungarian textile quotas for 1990 and 1991, as given in the EEC-

Hungarian 'MFA' agreement, were also substantially enlarged, with retrospective effect from
15 April 1990 60. And, as in the Polish case, the Community decided to a further quota
extension in April 1991, again with retrospective effect 15 April 1990 61.

4.3.6 Association Agreement
The negotiations on a EC-Hungarian 'Europe' association agreement ran parallel to

the EC-Polish and EC-Czechoslovakian process. The contents of all three association

agreements were almost similar, and the EC-Hungarian 'Interim Agreement' concerning the
movement of goods was made applicable from  1  March  1992 as well 62.

4.4 Rumania

4.4.1 Brief Historical Survey
For the first time in the mid sixties, the relations between the Soviet Union and

Rumania began to worsen. This was mainly due to the Rumanian resistance to the Soviet

proposals for the integration of the Rumanian industry into the COMECON. The Rumanians

did also not agree with the Soviets in the field of commercial relations with the West. They
viewed these relations of great importance to the Rumanian economy. Their orthodox

ideological view on the West European integration, however, did not change during this
period. Its rejection was strongly influenced by the Rumanian frequent rejection of such
integration process in the COMECON. But this attitude did not withhold Rumania from
taking several measures to deal with the discriminatory aspects of the commercial policy of
the EEC (member states). In 1965, it undertook the first attempt to contact the member states

of the EEC. A few years later, it even entered into talks with the Commission in Brussels.

The first arrangement (again on agriculture) was concluded in 1969.
GAIT-member country Rumania got involved in the 1975 talks on a 'MFA' textile

58

Specific restrictions:  OJ   1989:  L 326/6. Non-specific restrictions:  03   1989:  L  362/1,

eOJ  1990: L 262/11,  and OJ 1991:L 362/83, respectively;

6001 1990: L 285/26;

6,01 1991: L 111/11;

62 ee for its rules of application: 01  1992: L 56/6-8,12-14,3840;
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agreement with the EEC. By the end of 1976, it was actually the first Eastern European

state-trading country, which concluded such commercial textile agreement. The EEC has
since concluded several other textile agreements with Rumania.

Exploratory talks on commercial and economic relations in industrial products
between the Community and Rumania started in January 1976. After several expert meetings,
the negotiations on a trade agreement on industrial products and on the establishment of a
Joint Committee were initiated on 6 February 1979. Both agreements were concluded in
1980. Soon after, the Rumanians requested the opening of talks with Brussels on a more

comprehensive agreement on trade and commercial and economic cooperation. It lasted till
December 1986 before the EEC Council was prepared to give the Commission a negotiating

mandate. These negotiations were, however, unilaterally suspended by the Commission on

24 April  1989 as a protest against the massive violation of the human rights by the Ceaucescu

government and because of the non-respect of the Rumanian obligations under the 1980
agreement. After the violent suppression of the 'Timisoara' uprising of 20 December 1990
the Community even decided to 'freeze' the agreement. Soon after the forced 'abdication'

of Ceaucescu by the end of that month, the EEC, however, again showed interest in further
talks on such a comprehensive commercial agreement. The unstable political Rumanian

internal situation in the first half of 1990 caused serious delay in the negotiating process and

it lasted until May 1990 before the Council was prepared to give the Commission its
negotiating mandate. Although the agreement was finally concluded on 22 October 1990, the

European Parliament, which was still not convinced of a structural political improvement in
the country, for a long time refused to agree with the official taking effect of the agreement.

It lasted until February 1991 before the European Parliament finally gave its official assent.

The agreement, which, by the way, involves a cooperation on nuclear energy with the
EURATOM as well, entered into force on 1 May 1991.

As a further result of the lengthy political uncertainty, the participating countries of
the 'G-24', which contribute  to the 'PHARE'  and the extended 'PHARE' aid program,  only

decided to incorporate Rumania into their aid measures from 30 January 1991. In its
framework, the EEC decided to apply the liberalization/suspension of its quantitative import
restrictions with regard to this country only from the date of entry into force of the
Rumanian-EEC 'second generation' agreement, i.e. 1 May 1991 63.

As far as negotiations with the Community on an association agreement are
concerned, the EC, for quite a while, directed Rumania, along with the Bulgarians, to the

waiting room, mainly because of the uncertain internal situation in both countries. Besides,
the Community first wanted to conclude the negotiations on similar agreements with Poland,

Hungary and Czechoslovakia, before initiatives with regard to Rumania could be expected.

63According to Article 4 of Council Regulation (EEC) No 2727/90: OJ  1990: L 262/12;
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Initial talks with the Commission were started by the end of 1991 and resulted in February

1992 in a recommendation to the Council for authorization to open negotiations with a view
to conclude a similar 'Europe' association agreement. The Council is expected to take its
stand in the near future.

4.4.2 Arrangements on Agricultural Products
Technical talks between the EEC and the competent Rumanian authorities, which

started in 1969, resulted in 1970 in a first arrangement on the non-application by the EEC
of supplementary levies on some wines *. In 1971, the two parties concerned agreed on an

arrangement, in which the Rumanians were prepared to guarantee an EEC given minimum
price for their exports of tomato-puree 0.

Like the other Central European GATT members, Poland and Hungary, Rumania also

reached agreement, during the GATT 1973-1979 'Tokyo Round' negotiations, with the EEC
on a beef arrangement 66, which was identical to the EEC-Hungarian arrangement. Rumania

also concluded 'VRA"s in the sheepmeat and goatmeat sector 67.

4.4.3 Agreements on Textile Products
In November 1976, Rumania concluded, as first Eastern European country, a 'MFA'

textile agreement for the years 1976 and 1977. This agreement has been followed since by

several other 'MFA' agreements applicable for the years 1978-1982, 1983-1986 and 1987-
1992, respectively 68.

6403 1970: L 241/3. From Rumanian side this arrangement was concluded by the Department of Agri- and
Silviculture;

6301 1972: L 224/67;

66 J 1980: L 71/129-130, and 172-174;

670J 1981: L 137/1 and 21-28, and OJ 1985: L 96/30-31, respectively;

6:03  1981: L 273/116-160, OJ 1986: L 245/141-191, OJ 1986: L 338/26-31, and OJ 1987: L 318/1-52, and for
its extension for 1992: OJ 1992: 1..45/1, respectively;
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4.4.4 Agreement on Trade in Industrial Products 69
This agreement between the EEC and Rumania was concluded for an initial period

of five years. Since the end of this first period, it had been automatically renewed on a 'year
by year' basis. The agreement consisted of two parts.
The first part, on the establishment of the Joint Committee, contained details on the setting
up, the structure, the tasks, the rules of procedure and program of work of the committee.
This part was almost equal to Title 3 of the, previously mentioned, Polish and Hungarian
commercial agreement with the Community.
The second part, on trade in industrial products, contained the details of a non-preferential
commercial agreement. It applied to industrial products, falling within Chapters 25 to 99 of
the 'Harmonized Commodity Description and Coding System', with the exception of products
covered by the ECSC Treaty, products covered by the bilateral EEC-Rumanian textile
agreements, and products listed in the Annex to the agreement.
The Community would accord the highest possible degree of imports liberalization of
products, originating from Rumania. During the agreement's period of validity, it would
ensure as well that substantial progress were to be made towards the abolition of those

quantitative restrictions, referred to in the Protocol for accession of Rumania to the
GATT 70. The EEC would also open import quotas for each calendar year for products,
which were of importance to the Rumanian exports sector and subject to quantitative
restrictions.

Besides,  the two parties would hold annual consultations to determine the growth rates of the

quotas for the following year.
Imports, intended for re-export, and which were indeed re-exported from the EEC in
unaltered state, or after inward processing, would not be charged against the quotas.
In the case of imports of any product in such increased quantities, or under such conditions,
as to cause or threaten serious injury to domestic producers, a consultation procedure and

safeguard clause would be applicable.
Rumania, in its turn, undertook to increase and diversify the imports from the Community
at a growth rate, which would not be lower than that of the Rumanian purchases from the
other 'Contracting Parties' to the GAIT. Increases of imports of products, originating in the
Community, would be dependent on the growth rates of the Rumanian economic development
plans, the growth rate of foreign trade and the competitiveness of the EEC products.

6903  1980: L 352/1-25. This Council Regulation (EEC) No 3338/80 was, for political reasons, divided into two
separate parts:
* Agreement on the establishment of the Joint Committee (L 352/2-4), and
* Agreement on trade in industrial products (L 352/5-25).
A whole range of changes/extensions/renewals took place since;

»This Protocol took effect in November 1971. See in detail Annex Four;
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The agreement contained the same 'territorial clause', in Article  12, as already described  in

the Polish 'second generation' commercial agreement.

4.4.5 Agreement on Trade and Commercial and Economic Cooperation 71

Although already concluded in October 1990, the successor to the 'First Generation'

commercial EC-Rumanian agreement could only enter into force, after heated intra-

Community discussions, on 1 May 1991. Taking into account the 'extended PHARE'
commercial concessions, which could then finally be granted  to the country  by  the  'G-24',

the agreement looked very alike the other 'Second Generation' agreements including the

respective 'PHARE' measures.

4.4.6 Extensions under the 'Extended PHARE' Program
Although the 'G-24' only on 31 January 1991 (at last) decided to include Rumania in

the group of countries, which benefit from the extended PHARE programme, the EEC had,

however, already included Rumania in its Council Regulation (EEC) No 2698/90 of 17
September 1990 in order to extend economic aid to other countries of Central and Eastern

Europe 72. This Regulation even explicitly referred to the ministerial meeting of 'G-24'
countries and the Community on 4 July 1990, which decided to still exclude Rumania from

such  extension.

In the Council Regulation of 25 September 1990 lit)eralizing or suspending

quantitative restrictions, which referred to this ministerial meeting as well, the Community
decided, however, to only apply these concessions to Rumania "from the date of entry into
force of the Agreement on trade and commercial and economic cooperation between the

Community and Rumania" 73, i.e. 1 May 1991. Later on, this suspension of 'non-specific'

quantitative Community import restrictions was extended for another year, till 1 January
1993 74

"01 1991: L 79/12;

72OJ 1990: L 257/1,

73Article 4,2nd paragraph of the Regulation: OJ  1990: L 262/11-12;

74 J 1991: L 362/83;
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4.5 Czechoslovakia

4.5.1 Brief Historical Survey
It took Czechoslovakia ten years to change its attitude with regard to the EEC. The,

economic and political, reforms of 1967/68 meant the first relaxation of its attitude to the
West European economic integration efforts. Because of the growing 'dttente' between East

and West, and the growing importance of trade relations between the member states of the
EEC and the COMECON, a growing amount of Czechoslovaks then asked for a more
realistic attitude. The so-called 'Prague Spring' lasted too short, however, to achieve a new
Czechoslovak policy with regard to the Community.

The first arrangement concerning trade in agricultural products with the EEC was not
reached before 1982. This was mainly due to the relatively highly industrialized character
of the Czechoslovak economy. This made the Czechoslovaks concentrate on the discrimina-
tory EEC treatment of industrial products, rather than of agricultural products. More
importance was therefore attached to the negotiating of an agreement on trade in industrial

products with the Community. After negotiations had been going on since November 1986,
such agreement was finally concluded in 1988.

The political events in Czechoslovakia in November and December 1989 soon led to
the opening of exploratory talks on a more comprehensive agreement on trade and commer-
cial and economic cooperation. Already in February 1990, the Commission was able to send
a negotiating mandate proposal to the Council, which accepted it on 5 March 1990.
Agreement was reached within a month. This 'second generation' agreement, which made
the 1988 sectoral commercial agreement obsolete, was officially signed on 7 May 1990 and
took effect on 1 November 1990.

It lasted till April 1986 before the only original Central European GATT member
country concluded its first commercial agreement on textile products in the framework of the
GATT 'MFA'. It covered, with retrospective effect, the period from 1 January 1983 until
31 December 1986. A second agreement on textile products, concluded in 1987 and initially
valid until 1 January 1991, was amended/extended in December 1990 to take account of
some EEC concessions for 1990 and 1991 in the framework of the extended 'PHARE'
operation. The prolongation of 'MFA IV' till 1 January 1993 made it necessary to
simultaneously extend the agreement for a second time.

Almost immediately after the entering into force of the agreement on trade and
cooperation, talks were initiated on a 'Europe' association agreement between the Community
and Czechoslovakia. They resulted in the December 1991 signing of this agreement, together
with similar Community association agreements with Poland and Hungary.
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4.5.2 Amngements on Agricultural Products
The   1982  ' VRA' between Czechoslovakia  and  the  EEC was concluded  in  the  form

of an exchange of letters. It concerned the sheepmeat and goatmeat sector and was similar
to    the     1982    VRA' s of several other Central and Eastern European countries    75.    The

arrangement was renewed  for the first time in  1984 76.  It was again extended in March   1990
77

4.5.3 Agreements on Textile Products
It lasted till 1986, before Czechoslovakia concluded its first 'MFA'-based commercial

textile agreement 78. The second 'MFA' agreement, applicable till 1 January 1991, was
concluded in 1987 79. Under the influence of the extended PHARE program, this agreement
was amended in December 1990. It provisionally entered into force with retrospective effect
from 15 November  1990 and was valid  for the years  1990 and  1991 80 Another amendment
extended the period of validity of the agreement till  1 January  1993 f

4.5.4 Agreement on Trade in Industrial Products u
This non-preferential sectoral agreement entered into force on 1 April 1989 and was

initially concluded for a period of four years with the possibility of annual automatic renewal
after that. It was almost similar to the 'first generation' agreement, which the Community
concluded in 1980 with Rumania. The only main difference between the two agreements was
the fact that Czechoslovakia was not forced to annually increase its imports from the
Community. Instead, they had to take appropriate measures to 'encourage' imports from the

Community (Article  1 1) 83

75 J 1982: L 204/29-38;

76 J   1984: L 154/36-52;

77OJ 1990: L 95/1, and 21-24;

"OJ 1986: L 245/239-288;

mOJ 1986: L 338/32-39, and OJ 1987: L 287/89-137;

* 01 1991: L 13/17. See for the 'PHARE' concessions the separate paragraph;

"OJ 1992: L 45/1;

=OJ 1989: L 88/1;

fhese measures had to be aimed at:
* An adequate supply of appropriate information to the EEC,
* The creation of favourable business conditions in Czechoslovakia.
* The encouragement and facilitation of trade promotion activities in Czechoslovakia, and
* The promotion of visits by persons, groups and delegations, involved in the trade between the two parties
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4.5.5 Agreement on Trade and Economic and Commercial Cooperation 84
Part of the contents of this 'second generation' commercial agreement, which is

almost similar to the ones already concluded between the EEC and both Hungary and Poland,
was already outdated on 1 November 1990, i.e. the day the agreement took effect. The time-
table for the gradual abolition of all, specific and non-specific, quantitative EEC restrictions
with regard to Czechoslovakia, which was published in the official agreement's text was

already outdated. Instead of such gradual abolition ss, the Council decided, on 17 September
1990, in the framework of the extended version of the 'PHARE' program, to grant the
Czechoslovaks the same concessions, concerning both specific and non-specific quantitative
import restrictions, as were granted to Poland and Hungary. Simultaneously with the
conclusion of this agreement, Czechoslovakia concluded an agreement on trade and
cooperation with the EURATOM as well 86.

4.5.6 Extensions under the 'Extended PHARE' Program
According to the decision at the ministerial meeting of the 'G-24' countries and the

Community, the original 'PHARE' program was extended to, among other 'Central and
Eastern European countries', Czechoslovakia.  It was therefore included  by  the  EEC  in  the
Annex to the amended Council Regulation (EEC) 3906/89 n. The Committee on aid for
economic restructuring, set up by the Commission, was also extended to Czechoslovakia.

In the framework of this extended PHARE action plan, the Community decided as
well to liberalize the specific quantitative restrictions with regard to the Czechoslovaks from
1 October 1990. Besides, the non-specific QR's were suspended from that date until 31
December 1991 88. The suspension was later on extended until 31 December 1992 w.

As far as the Czechoslovak-EEC trade in textile products is concerned, the
Community decided twice to increase the 1990 and 1991 'MFA' import quotas for several

concerned;

"OJ 1990: L 291/28. According to Article 22, the agreement has an initial duration of ten years, with the
possibility of an automatic annual renewal afterwards;

"According to Article 8 of the Agreement, all specific quantitative restrictions had to be abolished at the latest
by 31 December 1994;

860J 1990: L 291/44;

:7Amended by Council Regulation (EEC) No 2698/90 of 17 September 1990: OJ 1990: L 257/1;

"OJ 1990: L 262/11;

wOJ 1991: L 362/83;
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categories of products with retrospective effect  from 15 November  1990 90.

4.5.7 Association Agreement
The 'mixed' EC-Czechoslovakian 'Third Generation' association agreement is similar

to the ones signed on the same day (16 December 1991) between the Community, and its
member states, on the one side, and Poland and Hungary, respectively, on the other. And
the EC-Czechoslovakian 'Interim Agreement' entered into force on 1 March 1992 as
well  91.

4.6 Bulgaria

4.6.1 Brief Historical Survey
Although the foreign trade of Bulgaria was, and still is, strongly directed to the Soviet

Union, the first informal bilateral talks with Brussels, on agricultural products, as was the
case with many of the other Central and Eastern European countries, already took place in

1968.

The first agricultural technical arrangement, between the EEC and the Bulgarian institution
responsible for the trade in the product concerned with the West, was concluded in 1970.

The talks on a possible agreement in the field of trade of textile products started in

February 1979 and were concluded in April 1979. This first agreement covered the period
from 1 January 1979 till 1 January 1983. New agreements were concluded in 1986.
Since the approval by the Council of a negotiating mandate for the Commission for an
agreement on trade and commercial and economic cooperation with Bulgaria in February

1989, several rounds of unsuccessful negotiations took place. Later on in 1989, the EEC
were even forced to postpone the negotiations, because of the forced integration, with
complete loss of its identity, of the Turkish minority into the Bulgarian society.

After the political events of November/December 1989 92, the Commission reopened

the negotiations on this agreement. It was signed on 8 May 1990 and entered into force on
1 November 1990. By this time the agreement's time-table on the gradual abolition of
Community import restrictions was, however, already outdated, because of more far-reaching

<OJ 1991: L 13/17, and OJ 1991: L 111/11, respectively;

9'See  for its rules of application:  OJ   1992: L 56/9-11,12-14, and  4143;

92Especially after the 1  December 1989 letter from the new political Bulgarian leaders to the President of the EC
Commission, Delors, in which they expressed their serious intentions directed towards political and economic
reforms;
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EEC concessions in the framework of the extended PHARE program.

And, to conclude, the long awaited negotiations with the Commission on a
comprehensive association agreement are expected to be initiated soon. The Commission has
already asked the Council in February 1992 a negotiating mandate.

4.6.2 Arrangements on Agricultural Products
The first technical arrangement, negotiated between Brussels and the competent

Bulgarian trading enterprise 'Vinimpex', on the non-application by the EEC of a
supplementary levy on certain wines, dates back to 1970 93. It was soon followed by other
similar arrangements (with the Bulgarian state trade enterprise 'Rodopaimpex') on pigs 94,
and on eggs, chickens and geese 93.

In the beginning of the eighties, after a second round of talks on agricultural arran-
gements, a 'VRA' in the sheepmeat and goatmeat sector was concluded in 1982 96, renewed

in 1984 97, and further extended in 199098.

4.6.3 Agreements on Textile Products

Although Bulgaria has still not become a member to the GAIT and/or its 'MFA' yet,
the EEC, however, decided to initiate negotiations with this country on a bilateral, 'MFA'-
based, agreement on trade in textile products. From 1979, this has resulted in the conclusion
of several agreements, which have been similar to the 'MFA' textile agreements between the

Community and the other Central and Eastern European countries. The current agreement

will be valid till 31 December 1992 99.

93 J 1971: L 46/13;

94OJ    1971:   L   165/23;

95 J 1972: L 232/3;

9601 1982: L 43/12-20;

970J 1984: L 154/36-52;

"OJ 1990: L 95/1-7. This agreement, which entered into force with retrospective effect on 1 January 1989,
should remain into force until 31 December 1992. Under this agreement. allowance was made for Bulgarian
deliverance before 31 December  1990 of a supplementary quantity of 1,000 tonnes of mutton and lamb;

99OJ 1982: L 330/1-65,01 1986: L 293/1-49, OJ 1986: L 338/21-25, and OJ 1987: L 287/145, extended for
1992 according to OJ 1992: L 45/1;
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4.6.4 Agreement on Trade and Commercial and Economic Cooperation 100

This comprehensive 'second generation' agreement, with an initial duration of ten
years and the possibility of an automatic annual renewal afterwards, took effect on 1
November 1990. Its provisions concerning the time-table on the gradual abolition of specific
quantitative restrictions '°' before  at the latest 31 December   1995, were, however, already
obsolete because of EEC concessions in the framework of the extended version of the initial
PHARE program. The remaining, and still valid, provisions of the agreement are similar to
the, previously mentioned, agreement between Poland and the Community.

4.6.5 Extensions under the 'Extended PHARE' Program
With reference to the previously mentioned July 1990 'G-24' decision, the EEC was

prepared to include Bulgaria as well into the Annex to the amended Regulation (EEC) No
3906/89, from 24 September 1990. Given the state of emergency of the Bulgarian economy,
a specific subparagraph was added to Article 3 of the original Regulation: 'The aid may also
be used to provide humanitarian assistance' '02.

In the framework of the extended 'PHARE' program, the EEC undertook the
obligation to abolish its specific quantitative import restrictions with regard to Bulgaria from
1 October 1990. Besides, the Community was prepared to temporarily suspend its 'non-
specific' restrictions concerned, first till 1 January 1992 '=, and later even till 1 January
1993 '04.

4.7 Former Soviet Union

4.7.1 Brief Historical Survey
At long last, the Soviet Union remained the only Eastern European country

concerned, which did not enter into commercial bilateral exploratory talks/negotiations with
the EEC before the mutual 1988 EEC-COMECON 'de jure' recognition. It had only
concluded several cooperation agreements with the individual EEC member states. Unlike
the large majority of the Central and Eastern European COMECON member countries, the

'xOJ 1990: L 291/8,

mAccording to the Articles 8-14 of the Agreement;

10203 1990: L 257/1,

' According, as in the case of the EEC quota concessions with regard to Czechoslovakia, to  'Agence Europe':
19 September 1990;

'0403 1991: L 362/83;
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Soviets were in no way convinced of the necessity to, and therefore not at all prepared to,
conclude (sectoral) commercial arrangements with the EEC not necessary. The main reasons

for the Soviet attitude were, on the one hand, the relative autarkic economic character of the
Soviet Union '05, and, on the other hand, the fact that most of the Soviet exports, which
consists of raw materials, were not affected by Community import restrictions.

The Soviets first demanded the signing  of the EEC-COMECON 'Joint Declaration',
before they were prepared to enter into talks on a future EEC-Soviet commercial agreement.

Immediately after the signing, and the simultaneous establishment of mutual diplomatic
relations, the Soviets indeed entered into exploratory talks on an agreement on trade and
commercial and economic cooperation with the Commission. These talks resulted in March
1989 in the adoption by the Council of an EEC negotiating mandate. The negotiations were
concluded in November 1989. The agreement was signed on 19 December 1989 and took

effect on 1 April 1990.
At the same time, the two negotiating parties reached agreement on a Soviet-EEC

agreement on trade in textile products as well.

Besides, lengthy and difficult negotiations, based on a Council mandate of 19 May
1989, on the granting to EEC member states of fishery rights in the Soviet zone of the Baltic
Sea  and the compensations, which  have  to be offered  to the Soviets  in  turn, are still going

on nowadays.
In  the  22  and  23  May 1991 meeting  of the 'Joint Committee', which was provided

for in the agreement on trade and cooperation, a first exchange of views between

representatives of both parties took place on a future global cooperation agreement, which
would then cover, among others, more comprehensive economic cooperation, culture and an
institutionalized political dialogue. Because of the growing internal Soviet turmoil, finally

even resulting in its collapse, it never got beyond this first exploratory talk.

4.7.2 Agreement on Trade in Textile Products 106

Although the Soviets were neither members to the GAIT, nor to the 'MFA', the
agreement on trade in textile products between the EEC and the Soviet Union was,
nevertheless, similar to the agreements, which were concluded by the EEC, in the framework
of the current GAIT  'MFA ', with the other Central and Eastern European countries.  It was

a  'VRA', provisionally fully applicable  from   1  January 1990 until 31 December   1992.  It

,o3See, however, for a well-reasoned support against this, commonly stated, Soviet economic feature of
'autarchy': Treml and Kostinsky (1982). They conclude from their comprehensive study: "Rather than being the
closed and autarkic economy that it once was and still often is perceived to be, the Soviet Union now derives a
significant portion of its national product from foreign trade and is increasingly exposed to external economic
influences" (Page IID;

106OJ 1989: L 397/1,
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contained, in its Articles 15 until 19, certain elements of cooperation as well '07.

4.7.3 Agreement on Trade and Commercial and Economic Cooperation 108

This agreement was concluded with both the EEC and the Euratom for an initial
period of 10 years with the provision of an automatic year-by-year renewal after this period

(Article 25(1)). It entered into force on 1 April 1990.
According to its Articles 8 until 11, all specific Community import quotas had to be
abolished by 31 December 1995 at the latest. A first Community step in this gradual
liberalization process was made by the implementation of Council Regulation (EEC) No
1434/90 of 14 May 1990 109. Although the Soviet Union was considered a special case by
both the 'G-24' and the EEC, and therefore did not benefit from the Community quota
concessions in the framework of both 'original' and 'extended' 'PHARE' measures, the
abolition of specific quantitative restrictions was nevertheless moved forward. The Council
decided to already fully abolish its specific restrictions with regard to the Soviet Union from

1 August 1991 " .

The agreement also called for Soviet introduction of investment protection measures, as well
measures aimed at the improvement of Soviet facilities for Western business men.

Besides, the agreement summed up the possible domains of cooperation. The incorporation
of cooperation on the peaceful utilisation of nuclear energy made it necessary, for the first
time in history, to make the European Atomic Energy Community, EURATOM, a co-
signatory to the agreement.
The problem concerning 'Berlin' was solved, on the one hand, by the implementation by the
EEC  of a 'territorial clause', similar  to  the one stated  in  the  past  in the other commercial
agreements with the Central and Eastern European states. On the other hand, the Soviets
opted for an unilateral declaration on the non-interference of the contents of this agreement
with the obligations made under the 'Quadripartite Agreement on Berlin'  1 1 1.

'mAlthough initialled on  11  December 1989 and from  1 January  1990 provisionally in force, this agreement was
only officially ratified by the EEC on 3 June 1991: OJ 1991: L 164/1;

' 01 1990: L 68/1;

' 01 1990: L 138/1,

"003 1991: L 201/5,

"'See in detail on the 'Berlin Problem' Chapter Six;
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4.8 After the Collapse of the Soviet Union

4.8.1 The Successor: Russia
By accepting the international rights and obligations of the former Soviet Union, as

welcomed by the EC and its member states on 23 December 1991 "2, the Russian

Government became contracting party in the previously mentioned conventional commercial

arrangements with the Community. As a next step in the evolution of bilateral conventional
commercial relations, exploratory talks on a so-called 'half-way' agreement between 'Second'
and 'Third Generation' agreement between both parties are expected to start soon. Those
talks can be considered as the continuation of the previously mentioned first talk, in the
framework  of  the 'Joint Committee', between Community and former Soviet Union  on  a

'global cooperation agreement'.

4.8.2 The other CIS Republics
Preliminary talks on similar 'half-way' agreements are also envisaged between the

Community  and the other independent states  of the  'CIS'.

4.8.3 The Baltic States
Talks on 'traditional agreements on trade and cooperation between the EC and the

three respective Baltic States, which gained independence almost immediately after the 'coup
d'dtat' of August 1991 had failed, were initiated almost immediately after the Community
had formally recognized the three countries. Commission negotiating mandates with regard

to all three Baltics were approved of by the Council on 4 November  1991. All three 'Second
Generation' agreements could already be initialled in February 1992 "'. Although the
agreements themselves did not yet contain any major innovations as compared with the 'old'
EC-USSR agreement 114, which, at that time, also covered the Baltic States, they are first
steps in the process under way to establish closer relations between the Community and the
Baltics. Further developments will concern, among others, financial cooperation and political
dialogue, which are not covered by the current accords, and future agreements to be
negotiated in particular sectors  1 15.

112,
Ageoce Europe': 23/24 December 1991;

"1EC-Lithuania: 4 February 1992, EC-Latvia: 5 February 1992, and EC-Estonia: 24 February 1992, respectively
('Agence Europe' 5 and 6 February 1992);

I 14Although the Baltic States are, contrary to the former Soviet Union, beneficiaries to the extended 'PHARE'
programme including the Community elimination of specific, and suspension of non-specific import quotas;

115As far as the trade in textile products is concerned, the EEC, awaiting the conclusion of negotiations on
respective bilateral agreements, decided to adopt a transitional system of prior import supervision: 01  1992: 1.65/1;
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Chapter 5

THE AUTONOMOUS POLICY

5.1 Speedier implementation of the Treaty:
Impact on the Autonomous Policy

In the Commission analysis of the possible repercussions on the external relations of
the Community of a speed-up in the implementation of the Treaty, which preceded its
February 1960 proposals, it concluded that "it has (furtheO become clear that the present
state of expansion, which    is an essential factor   in the harmonious development   of   the
Common Market, . . . . allows  of more rapid quota and tariff disarmament  and the earlier
introduction of the common customs tariff" 1. In the opinion of the Commission there was
furthermore "a close and necessary technical link" between tariff and quota disarmament, the
common customs tariffand the common commercial policy:  " Any speed-up in one of the first
two fields pre-supposes concomitant acceleration in the two others" 2.

On the basis of its analysis, the Commission recommended ':
* The common customs tariff had to be introduced more rapidly while respecting the
synchronization with tariff disarmament for which the Treaty provides. In order to avoid all
risks of diversion of commercial traffic, introduction of the common customs tariff would

begin on 1 July 1960 instead of 31 December 1961. The first alignment would be on the
basis of a tariff reduced by 20 % 4;

* The elimination of industrial quotas between Member States before December 1961.
Subject to 'reciprocity', this action could furthermore in principle be extended   to   non-
member countries.

"General Report on the Activities of the Community': No 3 (1959/1960): 30;

widem: 32;

'Idem: 31-32;

41'his 20 % represented an advance suspension of duties pending the results of the GATT 'Dillon Round' tariff
negotiations, which would  make it possible to judge whether the conditions of 'reciprocity' offered by non-member
states were satisfactory;
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5.1.1 Introduction of the Common Customs Tariff
According   to  the   12   May 1960 Council Decision   the EEC member states would

reduce, as from 1 July 1960, among themselves the customs duties in force on 1 January
1957  by 30 % before 1 January 1961 5. While the member states' tariff reduction to be
carried out on 31 December 1961 would be at least 10 % (Article 14 EEC Treaty), the
Council would decide before 30 June 1961 whether an additional reduction of 10 % would
be possible on 31 December 1961 in the light of "general economic conditions" 6. On 15
May 1961 the Commission therefore submitted a memorandum advising the Council to
indeed carry out this additional reduction in all member states. In the Commission opinion
it would further encourage the favourable development of the economic situation in the
member states 7 Despite its promise during its 29-30 May meeting to decide on the issue

at its July 1961 gathering, it finally took the Council one year to decide on a second

acceleration of the implementation of the Treaty : This resulted in an additional tariff
reduction of 10 % by 1 July 1962. After another 10 % reduction on 1 July 1963 according
to  Article  14 EEC Treaty the total tariff reduction would already  total  up to 60  %. In order
to obtain the necessary 'parallelism' with the Community measures on the approximation of
member states' duties towards the common customs tariff the Council Decision provided as
well for the acceleration of the tariff reduction initially scheduled in the Treaty's time-table
on 31 December 1965. The member states could therefore proceed to this adjustment already
on    1   July    1963.   This   one   and   a   half  year acceleration finally enabled the elimination   of
almost all intra-EEC member states' customs duties  on  1  July   1968  9  10.

As far as the common customs tariff was concerned, the May 1960 Council Decision

provided for a first member states' approximation in accordance with Article 23 (la and b)

 In conformity with Article 14 EEC Treaty, the member states would lower the customs duties by 10 % with
effect  from  1  July  1960, thus bringing the reduction since the Treaty came into force  to  20  %. The member states
were to take whatever action necessary to ensure the further 10 % reduction not later than 31 December 1960;

6such an additional  10 % reduction would bring the general reduction to 50  96;

7'Bulletin of the EEC'. 6/1961: 31-35;

'After preliminary Council exchange of views had taken place on its respective meetings of 3-4 July  1961,  18
December 1961, 14 January 1962,5-7 and 21-23 March 1962, the decision was made on the 67th Council meeting
on 14 and 15 May 1962;

9As announced by the Council in Article 1 of its Decision 66/532/EEC (OJ 1966: 2971/66) and mentioned in
the Pre-Amble to its Regulation (EEC) 950/68 concerning the common customs tariff (OJ 1968: L 172/1);

'cThe removal of intra-Community tariffs did not, however, result in an entirely free movement of goods within
the Community. Together with the global rise of 'non-tari ff barriers'. mainly prompted by the gradual lowering of
tariffs as a result of the successful multilateral GATT negotiations, the individual member states started to build up
these 'NTB's' in their intra-Community trade as well. The current process towards one internal EEC market by 1
January 1993 is indeed aimed at the gradual removal of these intra-Community 'NTB's'.  See for a definition of these
'NTB's': Kol and Mennes (1990): 476: Footnote 10;
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EEC   Treaty   by 31 December    1960   at the latest ". However, these Council measures
concerning approximation towards the common customs tariff did not apply to agricultural
goods, as the Community was preparing a specific common agricultural policy for these
products. For products falling under the so-called List G '2, the Commission could decide,
at the request   of the member states concerned,   that for particularly sensitive products  the
approximation towards the common customs tariff would be effected on the basis of the
duties fixed on 2 March 1960, i.e. on the basis of the common customs tariff without the
reduction  of 20  %.

The May 1960 Council Decision also authorized the member states to extend, within
the limits of the common customs tariff, their intra-Community tariff reductions on industrial
products, which  had  to take place on  1  July  1960, to third GAIT member states.  This
extension would, however, have a provisional character. The continuance of the tariff
reductions would depend on the reciprocity granted to the EEC. The EEC therefore offered
the third countries concerned the possibility to immediately enter into talks with the
Community on the mutual granting of this reciprocity.

The second acceleration of July 1961 finally resulted in a total gain of time of one and
a half year. In 1966 the Council could conclude that the EEC would indeed succeed in the
accelerated establishment of the common customs tariff " and would be able to implement
the common customs tariff by 1 July 1968 14. These common tariff levels were thereby

heavily influenced by several lowerings of the customs duties on industrial products, mainly
due to the all-round tariff cuts agreed upon during the so-called 'Dillon Round' " and

"This approximation would take place on the basis  of the common external  tari ff reduced  by  20 %, however,
without bringing the effective duties below the common external tariff level;

'2List G (70 headings), as enumerated in an Annex to the EEC Treaty, contains those products, in respect of
which the member states felt that the arithmetical average as a basis for the common external tariff level (Article
19(1) EEC Treaty) would not produce a satisfactory result. Duties, corresponding more closely to the specific
situations in one or several member states, were therefore necessary. Because of social and/or economic
repercussions and, in addition, because of the divergent interests of producer and consumer countries, solutions of
a mixed type were often needed;

nOJ 1966: 2971/66;

"Regulation (EEC) no 950/68 of the Council of 26 June 1968 concerning the Common Customs Tariff:
01 1968: L 127/1,

"The 'Dillon Round' negotiations consisted of two major parts: 'Re-binding' operations (1 September 1960-10
May 1961): the six EEC member states had to prove to their trading partners that the total effects of the
establishment of the common tariff was no more restrictive than the four (Belgium, Netherlands, and Luxembourg
had together achieved one common commercial policy (implying one common external tarifO within the framework
of the Benelux-organization in 1953) individual tariffs to which they were previously committed to under the GATT,
and negotiations for all-round tariff cuts, proposed by US Secretary of State Dillon (29 May 1961-16 July  1962).
On these negotiations: Shanks and Lambert (1962): 58 (first stage) and 73 (second stage).
The Final Act of the negotiations was signed, by a delegation of the EEC after approval of the Council, on  16 July
1962 in Geneva;
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'Kennedy Round' GATT tariff negotiations.

Because the large majority of Central and Eastern European state-trading countries
were not (yet) members to the GAIT, the negotiating partners of the EEC in the GAIT tariff
talks were mainly the Western industrialised countries. According to the GAIT 'General
Most-Favoured-Nation Treatment' 16, the resultant substantial mutual tariff reductions could
therefore be granted to only a few Eastern GATT member countries 17. However, in almost
all the individual EEC member states' bilateral agreements on trade and even in their
agreements on economic, industrial and technical cooperation with the Central and Eastern

non-GA'IT member states, a mutual 'MFN' treatment was included.
By the way, tariffs played only a modest role in the East-West trade for two main

reasons:

* The steady diminution of the tariffs overall influence in the regulation of trade due to the
regular substantive reductions as a result of various GATT negotiating rounds 18, and
* The small significance of tariffs as a commercial political instrument in the foreign trade
systems of the Central and Eastern European countries. For tariffs are unnecessary in a

system with state ownership of industry and control of agriculture, along with the state

monopoly of foreign trade operations 19. Firstly, unnecessary for protection, because

foreign suppliers have no means of competing with domestic industries. Secondly,
unnecessary for revenue-raising purposes, because the greater governmental power of one-
party systems makes it much easier to collect the funds necessary to finance public
expenditures. And thirdly, tariffs only make sense under circumstances in which they affect
the price at which imported goods are sold domestically, while in the communist system only

planned and fixed prices exist.
The main purpose of the introduction by most of these 'state-trading' countries of a two (and

"According to Article 1(1) of the GATT: =With respect to customs duties and charges of any kind imposed on
or in connection with importation or exportation or imposed on the international transfer of payments for imports
or exports, and with respect to the method of levying such duties and charges, and with respect to all rules and
formatities in connection with importation and exportation, ...  , any ad vantage, favour, privilege or immunity granted
by any contracting party to any product originating in or destined for any other country shall be accorded
immediately and unconditionally to the like product originating in or destined for the territories of all contracting
parties-;

'7Czechoslovakia, as an original member to the Agreement, was a negotiating party during both the 'Dillon' and
'Kennedy' Round, while Poland, member since  1968, only participated in the 'Kennedy' Round. See on the role of
the Central and Eastern European countries in the GATT: Annex Four;

"rhe average tariff level was reduced from the pre-war level of about 40 per cent to some 5 per cent after the
Tokyo Round' (1973-1979). The various 'GATT Rounds' were/are, respectively: Geneva: 1947; Annecy: 1948;
Torquay: 1950; Geneva: 1956; Dillon: 1960-1961; Kennedy: 1964-1967; Tokyo: 1973-1979, and Uruguay: 1986-
1991; The still ongoing 'Uruguay Round' does not have tariff reductions as a major objective.
(Kol and Mennes (1990): 473);

igHolzman (1976): 36-37;
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sometimes three)-column tariff system 20, was to serve as a bargaining device in trade

negotiations with the EEC and other Western industrialized countries 21. And so the EEC
countries' individual granting of the 'MFN'-treatment with respect to customs duties turned

out to be of minor importance to these states 22. This also explains the EEC emphasis on

quantitative restrictions in the management of its commercial relations with these state-trading

countries, as will be dealt with later on in this Chapter.
A problem frequently posed to the Community by some Central and Eastern European

countries in the early sixties was, however, related to the 'MFN'-treatment. A first case was

indirectly presented to the EEC Council through a Soviet request to the Italian government.
The Soviets demanded from the Italians the same tariff concessions as Italy had granted to
its fellow EC member states in the framework of the gradual elimination of intra-Community
member states' customs duties. The Soviets based their demand on the mutual 'MFN' clause

as included in the bilateral Soviet-Italian commercial agreement. The Council decision to
reject the Soviet request was based on the exceptional GAIT rules concerning the gradual

establishment of a custom union 23.

A second attempt was initiated by the Hungarians at the occasion of the introduction
of their 'two column'-tariff. As stated in a memorandum to all EEC member states, the FRG
excepted, Hungary threatened   to stop granting these EEC countries the lowest tariff level

unless these EEC states were prepared to apply their intra-Community tariff reductions to

Hungary as well. This request was also rejected by the Council.
In July 1962 the Council was once again confronted with new similar Soviet requests.

During its deliberations, which took place between December 1962 and June 1963, the
Council took into consideration the possibility of entering into bilateral tariff negotiations
with the Soviets. In July the Council therefore decided to investigate possible future

Community concessions. In a memorandum to the Soviet government the Council on 21
October 1963 finally rejected the Soviet guests towards the individual member states. It was,

however, prepared to grant the Soviet Union several tariff concessions on imports of products

21'According to Wilczynski (1969: 101) as of 1968 all East European countries, considered in this paper, had
obtained two-column tariffs. According to this author. this revived interest in tariffs had been stimulated by: the
economic integration in Western Europe, the growing socialist tendency towards trade with the industrial West and
the more recent economic reforms in the Eastern countries involved;

2'The low rate of these two columns tariff was reserved for those Western countries which granted MFN-
treatment. The high rate was used towards those states which refused this treatment. The foreign trade organizations
of the Eastern countries concerned obtained thus an incentive to import a commodity from a nation, subject to the
low tariff level (Holzman (1976) and Wilczynski (1969));

2=However, the current foreign trade liberalizations in the restructuring Central and Eastern European countries
mean a revival of the import tariffs' role. During the transitional period these tariffs are mainly used by these
countries to protect their domestic 'infant' industries;

23Article XXIV,
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of which the Soviet Union was the main supplier, i.e. caviar, vodka and crab preserves.

Because of their non-recognition of the Community, the Soviets, however, had to answer that
they were prepared to only enter into tariff talks with the individual EEC member stated.

Similar later requests from several other Central and Eastern European countries EEC
member were rejected by the Council as well.

5.1.2 Elimination of Quotas
According to these May 1960 Council decisions, the speeding up of the establishment

of the common EEC market also implied the total abolition of all quantitative restrictions on
third countries' imports of industrial products guided by the 'reciprocity' principle as soon
as possible 24. Given the previously indicated important role of these quotas in the
management of the commercial relations of the EEC member states with their Central and
Eastern European 'state-trading' counterparts, such accelerated establishment would be a
major impetus to the gradual establishment of a common autonomous commercial Community
policy with regard to these countries.  It also explained its rather prominent place in  the  1962
Council Working Program in this field.

5.2 1962 Working Program

In    order to gradually establish    the    ' uni form principles' on which the common
commercial policy had to be based after the end of the transitional period, the Council
adopted in 1962 its "Working Program in the field of the common commercial policy" 25.

According to the Program the EEC had to implement several measures, through the
procedure referred   to in Article   1 1 1 EEC Treaty, in order to gradually achieve   in   a

pragmatic way at the end of the transitional period common rules for imports and exports.
Problems which could arise concerning different products and various geographical areas had

thereby to be taken into account. The Program did not treat in detail the trade in products
which covered by the regulations concerning the common agricultural policy. It only stated

that the trade in these products should be in accordance with the principles of the common
commercial policy 26.

The Program explicitly called for appropriate action in two fields:
* Common rules for imports:

24Beside the abolition of all intra-member states industrial quotas on 31 December 1961;

25 J 1962: 2353-2357/62;

26Autonomous commercial measures in the field of this agricultural policy will be treated in detail in a separate

paragraph further on in this Chapter;
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In Title A of the program the Council enumerated three specific purposes related to this field.
The harmonisation of:

1) The liberalization lists 27 in relation to third countries, which were either members of the
GAIT, Czechoslovakia excepted, or had established similar market economic systems, at as

high a level of uniformity as possible, according to Article  111  (5) EEC Treaty. The ultimate
goal: complete trade liberalization, according to Article XI of the GAIT;
2) The quota policy (Articles  111  (1) and  113 EEC Treaty) in the trade with third countries,
which were neither GAIT-members nor market economies, in particular the state-trading
countries. The EEC had to aim at the gradual establishment of common import rules on all

products from these countries. This would in particular mean the conversion of the individual
member states' national quota lists into common quotas;
3) Trade protection measures (Articles  111  (1) and  113 EEC Treaty);
* Common rules for exports:
Title B of the program especially called for a gradual harmonization of the individual
member states' export supporting arrangements, their measures concerning export limitations,
promotion of commercial trade and sales promotion on the markets of third countries.

5.3 1964 Program of Work

Because the Council proved not to be able to reach any early agreement on the
suggestions pointed out in its 1962 Working Program, the Commission again submitted to
the Council, in the beginning of 1964 in its annual 'Program of Work', a number of
proposals. The Commission concluded that the gradual unification of the commercial policy
could not be postponed any longer. Certain decisions had therefore to be taken soon in order
to achieve the common commercial policy at the end of the transitional period. In the
framework of its call for a progressive unification of the individual member states' bilateral
commercial policies with regard to the state-trading countries, the Commission designed a
draft Council resolution laying down a detailed time-table.
In its first stage the rules for Community management of the import system had to be drawn
according to 'Title A' of the 1962 Program. The imported products concerned would be
divided into three categories: products strictly subject to quotas, liberalized products and
products whose import was subject to special procedures.

In the second stage the national systems had to be gradually adapted to common rules and

lists, established  at EEC level.

Z7Liberalization lists contain all products from third countries which are liberalized in the EEC and which,
therefore, can be brought into the EEC without any restriction;
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And finally, the common Community import and export systems had to be applied by the
member states in their entirety.
The proposed time-table illustrated the Commission's intention to consequently try to
gradually establish one common commercial policy with regard to the European 'state-
trading' countries along the same four lines as the establishment of such Community policy
with regard  to the so-called 'market economies' was foreseen:
* Adjustment through increased liberalization;
* Consolidation of the liberalization achieved;
* Transfer to the Commission of the competence to decide on the liberal headings and

* Creation of common management systems for the not (fully) liberalized headings;

Although widely discussed by the Council, in special working committees and
between the individual member states' representatives, these 1964 proposals did again not
lead to any fundamental Council initiatives. Even despite the fact that both the Commission
and the European Parliament persisted in frequently urging the Council to put forward
concrete decisions in this field in order to achieve a common commercial policy towards this

specific category of countries in time.

Guided  by the classification as given in  the 1962 'Working Program',  I  will  now deal
in detail with the difficult and long-lasting process of the gradual evolution of the various
individual member states' commercial political measures towards the establishment of
common Community instruments.

5.4 Common rules for imports

5.4.1 Harmonisation of the Member States' Quota Policies

5.4.1.1 1961 Coordination Procedure
When the Council, in May 1960, called for a gradual abolition of all quantitative

restrictions towards third countries, all individual EEC member countries 2, still applied
different levels of liberalization towards third countries. These third countries feared that the
intended gradual establishment of one common liberalization level, as explicitly called for
by the Commission in its 1962 and 1964 proposals, would lead to the adaption to the most
restrictive member state. Apart from the fact that such a policy could mean a violation of
Article  110 of the EEC Treaty, which called  for 'the progressive abolition of restrictions on
international trade', it could (and actually  did)  lead to serious conflicts with non-member

25Given their common commercial policy, the Benelux, as already indicated, is treated as one area;
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countries. The Community tried to avoid these problems by initiating procedures to force the
member states to achieve a gradual harmonisation of their national liberalization lists at as
high a level as possible.The first Community attempt was the 1961 Council Decision on the
establishment of a coordination procedure between the member states and the Commission,
with regard to intended changes in the liberalization lists of the member states towards third
countries 29.

5.4.1.2 Individual Member States' Liberalization Measures
Because of the lasting inability of the Council to reach agreement on several

Commission proposals, the only short-term progress made in harmonizing the individual EEC
member states policies in this field, was largely due to broad independent bilateral
liberalization measures of several member countries. By the realization of these

liberalizations the 1961 consultation procedure played an important role.
Early 1966, the initiative was autonomously taken by France, which by 1967 had

already liberalized about 960 items.  In   1967 the Benelux  in  its  turn  took  the  lead  in

liberalizing its trade in a wide range of products. Partly because the individual member states

had not concluded bilateral commercial agreements with all Central and Eastern European
countries, differences, regarding the geographical area to which these measures applied to,
still remained among the member countries. For instance, in the French case the
lit)eralization measures were applicable to all Central and Eastern countries, while the FRG

applied its measures only to those countries with which the West Germans had indeed

concluded trade agreements, i.e. Bulgaria, Hungary, Poland and Rumania. Table 5.1 clearly
shows us these differences between the individual EEC countries at the beginning of 1969.

Table 5.1:
The results of the individual member states' quota liberalization measures with regard
to the Central and Eastern European countries at the beginning of 1969

Customs tariff headings FRG France Italy Benelux

Completely liberalized 567 901 747 979

Partially liberalized 285     75     120    96

Not liberalized 245 121 230    22

Source: 'General Report  on the Activities of the European Communities';   1970;
Page 377;

NOJ 1961: 1273/61;

105



5.4.1.3 Common Community Liberalization List
In the meantime, the Commission, influenced by these individual member states'

liberalization measures, was trying to include those headings which were recently fully
liberalized in all EEC member countries into one common Community liberalization list. Its
efforts resulted in June 1969 in the submission to the Council of a draft regulation. Beside

the incorporation of such Community liberalization list, which was enumerated in the annex,
it further provided for:
* the possibility of the extension of the liberalization list (Title I; Article 2),
* a common information and consultation procedure (Title II),
* a supervision procedure (Title III), and
* safeguarding measures enabling the restriction of the common liberalization list by means

of the re-establishment of quotas.
The regulation was adopted by the Council in December 1969 30. The Council has

since frequently revised its original common liberalization list regularly taking into account

the  results of further evolving individual member states' measures   ".   Some ten years after
these first common import rules the Council adopted on 8 May 1979 a revised regulation 32.

Beside procedural improvements regarding the administration of the common commercial
policy, the Council also introduced more efficient safeguarding measures. The most recent

regulation revision took place  in   1982  33

5.4.1.4 Products Not Liberalized at Community Level
The Commission had also started its preparation of appropriate Community measures

in order to standardize the import arrangements for the residual customs tariff headings. In
order to include these products, which were not (yet) fully liberalized at Community level,
into a common import regulation, a first Commission proposal was sent to the Council  in

July 1967. The draft was based on the Council Regulation No 3/63/EEC concerning trade

with the state-trading countries in agricultural products which were governed by common

market organizations, which had already taken into account the specific features of the East-

West commercial relations 34. It appeared necessary to the Commission to extend this

 Council Regulation (EEC) No 109/70 on common rules for imports from State-trading countries: OJ 1970: L
19/1,

31 For instance: January 1974: OJ 1974: L 27, and March 1975: OJ 1975: L 99;

'20J 1979: L 131;

33 ouncil Regulation (EEC) No 1765/82 of 30 June 1982 on common rules for imports from State-trading
countries: 01 1982: L 195/1;

14See on this Regulation in detail this Chapter's paragraph on the autonomous agricultural measures;
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agricultural regulation to the category of the so-called 'sensitive' industrial products. The

Council, however, decided after lengthy deliberations  that  it  was  not  (yet) the appropriate
time for such extension.

In December 1972 the Council, confronted with the approaching end of the
transitional period, was forced to lay down certain transitional measures for the progressive

standardization of the individual member states' rules for imports from 'state-trading'
countries 8..Whereas", according  to the Decision's Pre-Amble,  "by  way of exception  and

for a limited period this procedure (of preliminary consultation and if necessary preliminary
authorization according to Council Decision 69/494/EEC of 16 December 1969), however,
shall have to be relaxed concerning the measures as considered by the Member States with

regard to the state-trading countries, with which the Member States are still competent to

negotiate commercial agreements under the conditions provided under Title III of the (above

mentioned) Council Decision of 16 December  1969". The exceptional consultation procedure
(Article 2(1)) was first aimed at the examination of "the possibility to the establishment of
one common import rule with regard to the third country concerned" (Article 2(2)). If this
turned out to be impossible for the moment, the procedure had to develop "a coordination
between the Member States' rules concerned" in order to guarantee "the proper operation and
the strengthening of the common market as well as the gradual establishment of one common

import rule" (Article 2(2). After consultations    with the other member states    and    the

Commission, the Decision therefore authorized the individual member states  till   1   January

1975 to adopt autonomous measures for the imposition of import quotas for the years 1973

and 1974. According to this Decision (Article 6), and given the expiring on 1 January 1975
of all bilateral commercial agreements of the EEC member states with these countries, the
transitional Decision of December 1972 had to be renewed and adjusted to by the end of
1974 36. The Decision's Pre-Amble already showed its transitional character: "Whereas,
awaiting the conclusion of commercial agreements between the Community and the various

state-trading countries, autonomous import arrangements of products originating in these

countries still subject to quantitative restrictions in the Member States have to be
established". Furthermore, "the gradual introduction  of one common import arrangement
demands the application of a (consultation and coordination) procedure aimed at the gradual

integration of import arrangements and based on Decision 72/455/EEC to the later
modifications of quotas established  by this Decision: In order  to be able to introduce these

necessary "later modifications", the Decision  had  to be again examined at the beginning of
1975.

This examination resulted in the Council's replacement of its provisional Decision in

"Councit Decision 72/455/EEC: OJ 1972: L 299/46;

36( ouncil Decision 74/652/EEC of 2 December 1974. OJ  1974: L 358/1,
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March   1975  ". The Decision (Article 1) authorized the individual member states  to  open

import quotas  for  1975 with regard to those state-trading countries enumerated in Annex
I *. It also enabled the member states to annually create within certain limits possibilities
for the imports of products still subject to quantitative restrictions not falling under the

heading of 'Article 1 quotas' (Article 2). The Council thereby introduced a consultation-,
coordination-, and authorization-procedure ( Title II) in order to be annually able to establish
according to Article  113 EEC Treaty the modifications to be made eventually in the 'Article
1' member states' quotas (Title III) without endangering 'the proper operation and the
strengthening of the common market as well as the gradual establishment of one common

import arrangement" (Article 4(2)). This 1975 arrangement has been since amended in 198039

and 198340. According to Article 3 of the 1983 arrangement, the Council shall annually lay
down before 1 December the import quotas for the next year, which will be opened then by
the individual member states 41. By way of illustration, Table 5.2 enumerates the resulting
individual member states' import quotas for Poland for the year 1987.

5.4.1.5 'Europe 1992'
The so-called 'Europe 1992' process, the proposed achievement of one internal EEC

market by 1 January 1993, according to the 'European Act' of 1986 and the time-table given
42in the Commission's so-called 'Whitebook' , meant a further incentive for further

Commission's efforts. The mere fact that one internal market is incompatible with the
'survival' of individual member states' quotas made the Commission in July 1987 propose
to the Council to start the 'conversion' of national import quotas into common quotas at
Community level. The proposal, revised in July 1988 to take into account several member
states' remarks, concerned one Community quota in the especially threatened sector of
chemical nitrogenous fertilizers 43. However, the Council has not yet reached any agreement

37 ouncil Decision 75/210/EEC on the autonomous arrangements for imports from State-trading countries:
OJ 1975: L 99/7;

3,1.e. Albania, Bulgaria, Hungary, Poland, Rumania, Czechoslovakia, USSR, GDR, People's Republic of China,
North Korea. North Vietnam and Mongolia;

3,OJ 1980: L 353;

4 Council Regulation (EEC) No 3420/83 on import arrangements for products originating in State-trading
countries, not tiberalized at Community level: OJ 1983: L 346/6;

I'See for instance for the import quotas for the year 1990:
Council Decision (90/468/EEC) of 27 July 1990: 01  1990: L 259/1;

42 Ommission of the European Communities (1985);

43,General Report on the Activities of the Community': No 21  (1987): 320,
and 'General Report': No 22 (1988): 360;
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in this specific field.

Table 5.2:
EC Import Quotas for Poland for the year 1987. Commodity items by countries.

Country A           B           C          D          E           F           G H Total

Benelux 2 7 2- 61 2      1      21

Denmark 1
- - -1 1 2-5

FRG 1 5 3 3 7      13     2      6      40
France 3 4 1- - - 8      1      17

Italy 5 3 6 3 1      8      13     -      39

UK 5 1 1- 4- 1      -       12

Greece -1 3 3- 2           6           -            15

Portugal -            -            3           1            1           2           8           -            15
Spain -      3      16     -      2      8      19     4      52
EC Total                    17       24       35       10       22       35       61        12       216

A: Agricultural products and foods; B: Mineral fuels, energy resources; C: Chemicals;
D: Wood and paper; E: Textiles, footwear, clothing; F: Metallurgical products;
G: Engineering goods; H: Other goods;

Note: These import quotas did not apply to goods embraced by the EC's Common Agricultural Policy, and by
goods embraced by specific sectoral agreements;

Source: Synowiec and Rzeszutek (1991): 27;

5.4.1.6 (Extended) 'PHARE' Program
The tremendous political and economic changes taking place in the Central and

Eastern European countries nowadays mean another great impetus for the Commission's
efforts aimed at one truly common autonomous commercial policy with regard to these

countries. As far as the impact on the previously mentioned import arrangements is

concerned, the (extended) 'PHARE' operation has resulted so far in the following

liberalization measures:

* The original 'PHARE' programme with regard to Poland and Hungary implied:

- Suspension of the so-called 'specific' import quotas on industrial products 44 from 1
January 1990 on 4S. These 'specific' restrictions were specifically applied to the state-trading

countries and were therefore enumerated in the Annex III to the Council Regulation (EEC)

 *I'he agricultural and textile products were excluded. Separate EEC concessions, in the framework of the
bilateral 'MFA' arrangements with the countries concerned. were. however,  initiated  in the field of textile products.
See Chapter Four:

43 ouncil Regulation (EEC) No 3381/89 of 6 November 1989 liberalizing the specific quantitative restrictions
with regard to Poland and Hungary and amending Regulation (EEC) No 3420/83 accordingly: 01 1989: L 326/6;
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3420/83. In the Pre-Amble to the November 1989 Council Regulation the objective of this
liberalization measure was stated as follows: "Whereas the economic situation in Poland and
Hungary has deteriorated with increasing rapidity over the last few years with the result that
undertakings in those countries have become markedly less competitive; whereas, in response
to this situation and the challenge it presents, the Council approved an action plan proposed
by the Commission for coordinating aid from the Community and the Western countries to
these two countries, one component of the plan being intended to provide help in
modernizing their economic structures, notably by increasing exports".   And, "in order  to
obtain this objective, it is crucial to remove as quickly as possible the quantitative restrictions
which are referred to in Article 3(a) and 4(a) respectively of the accession protocols of
Poland and Hungary to the GATT 46 and to which the placing into free circulation within
the Community of certain products originating in the countries concerned is subject; whereas,
therefore. the restrictions should be removed  from   1   January   1990".   Although  "by  the
removal of these restrictions, will be aligned to that of those countries for which placing of
products in free circulation within the Community falls within the scope of Council
Regulation (EEC) No 288/82 on common rules for imports 47•, it is, however, "with regard
to the adoption of safeguarding measures,... appropriate, in accordance with Article  1 (2) of
Regulation No 4320/83, to observe the relevant provisions of the trade and cooperation
agreements between the Community and Hungary and between the Community and Poland".
The Regulation therefore added the following sentence to Article 2( 1) of Regulation (EEC)
No  3420/83: "

However,   the only quantitative restrictions which the Member States  may
maintain with regard to Hungary and Poland are the restrictions on the products listed in
Annex I to Regulation (EEC) No 288/82 #. (Article 1).
- The provisional suspension of all so-called 'non-specific' import quotas 49. According to
the Pre-Amble of this December 1989 Regulation, "the Council's adoption of the above
mentioned Regulation (EEC) No 3381/89 liberalizing specific quantitative restrictions with
regard to these two countnes contributed an important step". However, "the release for free
circulation in the Community of a relatively large number of products continues to be subject
to quantitative restrictions".   "To enable these two countries to become integrated  more

Isee Annex Four;

47 he relevant Annex, completely overhauled   by   the   Council   on 18 January 1991. contains the residual
restrictions of individual member states which may either be 'erga omnes' or specifically confined to individual
trading partners or country groups;

"Regulation of 5 February  1982 on common rules for imports: OJ  1982: L 35/i).  in its Annex I the so-called
'non-specific' quantitative restrictions as applied to all third countries are enumerated;

AICouncil Regulation (EEC) No 3691/89 ot 4 December 1989 suspending non-specific quantitative restrictions
in respect of Poland and Hungary amending (EEC) No 3420/83 accordingly: OJ  1989:  L 362/1.
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rapidly into the international economic circuit, these restrictions should be suspended from
1   January    1990   for  as   long   as   this is necessary for their economic restructuring".    "At

present, suspension    for a period    of   one year seems appropriate". Furthermore,     "this
liberalization measure must remain compatible with the economic situation in certain
particularly sensitive sectors of Community production". And therefore "if necessary, these
restrictions should be susceptible to reintroduction,..., in order to remedy any adverse
situations which might arise  in the Community". The liberalization measures should  not  be
applied to the Kingdom of Spain and the Portuguese Republic, taking into account the
provisions of their respective Acts of Accession to the EC so. As a result, the adopted
Regulation added the following sentences to Article 2 (1) of Regulation (EEC) No 3420/83,
as last amended by Regulation (EEC) No 3381/89: "However, the application of these
quantitative restrictions to the release for free circulation of products originating in Poland
and Hungary shall be suspended in the Member States, with the exception of Spain and
Portugal, for a period of one year.  In the event of imports of one or other of these products
causing or being liable to cause economic difficulties in the Community or in one of its
regions, the relevant quantitative restriction may be reintroduced in accordance with the
procedures  laid  down in Title  IV".
* Impact of the extended 'PHARE' programme:
- According to Article 1 of the 'Council Regulation (EEC) No 2727/90 of 25 September 1990

lit)eralizing or suspending quantitative restrictions applying to certain countries in Central and
Eastern Europe and amending Regulations (EEC) No 3420/83 and (EEC) No 288/82
accordingly' st, Article 2 (1) of Regulation (EEC) No 3420/83, as last amended by
Regulation (EEC) No 3691/89, was to be replaced by the following:
"1.  The  placing  in free circulation  of the products listed in Annex III originating in State-
trading countries shall be subject to quantitative restrictions in the Member States as indicated
in that Annex against those products.

However, the only quantitative restrictions which the Member States may maintain with
52regard to Hungary, Poland, Bulgaria, Czechoslovakia, the German Democratic Republic

and Rumania are the restrictions on the products listed in Annex I to Regulation (EEC) No
288/82. Application of such quantitative restrictions to the placing into free circulation of
products originating in these countries, except the German Democratic Republic, is
nonetheless suspended until 31 December 1991 in the Member States, apart from Spain and

vportugal and, to a far greater extent, Spain is required to adapt its quantitative restrictions to the common
regime by 1 January 1992. The target date for Portugal is 1 January 1993;

"OJ 1990: L 262/11;

52(}iven the German unification  of 3 October  1990, the inclusion  of the  GDR  was  a mere formal  one.  See  in
detail Chapter Six;
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Portugal'.
Regulations (EEC) No 3381/89 and (EEC) No 3691/89 were therefore repealed with effect
from 1 October 1991 (Article 3). The Council had already stated in the Pre-Amble that it
" seems appropriate" to extend the suspension of non-specific quantitative restrictions   for

products originating in Poland and Hungary until 31 December 1991 "in order to make its

expiry coincide with  that for products originating in other countries".

And according to Article 4, the Regulation "shall apply  from  1  October  1990". It, however,
added that "for products originating in Rumania, it shall apply from the date of entry into
force of the Agreement on trade and commercial and economic cooperation between the
Community and Rumania 53, but not in any case before 1 October 1990".
Due to these liberalization and suspension Community measures, the Commission was able
to state in its Report to the GAIT in the framework of the so-called 'Trade Policy Review

Mechanism',  that "the transition of central and eastern European countries towards market

economies has resulted in the near total elimination of the quantitative restrictions affecting

their exports to the EC market  54

- Together with a further extension of the suspension of non-specific quantitative restrictions

for products of all previously mentioned countries until 31 December 1992, the Council
Regulation (EEC) No 3859/91 of 23 December 1991 55, also implied the application of the
same liberalization measures to the Baltic States. Estonia, Lithuania, and Latvia were
therefore included in the list of countries in Annex I to Regulation (EEC) No 3420/83, and
in the Annex of Regulation (EEC) No 1765/82.

* Impact of the 'Interim Agreements' between EC and Poland, Hungary, and
Czechoslovakia:
The entering into force on 1 March 1992 of these Interim Agreements imply that these three

countries   are no longer covered   by the respective Regulations   (EEC) Nos 1765/82   and

3420/83. From  1 March 1992 on, Regulaton (EEC) No 288/82 applies to these former 'state-

trading' countries 56.

5.4.1.7 The (former) Soviet Union
Although not contributing from the (extended) 'PHARE' programme, the Soviet

Union's specific quantitative restrictions were nevertheless from 1 August 1991 eliminated

as well by the EEC. The Council Regulation (EEC) No 3420/83 was therefore again

531.e.   1  May   1991. See Chapters Three and  Four;

54GATI' (1991a): Vol 2: Page 72;

55 J 1991: L 362/83;

36 J 1992: L 56/1;
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amended 57

5.4.2 Harmonisation of Trade Protection Measures:

Anti-Dumping and -Subsidies measures

Already  in   1960, the Commission suggested  to the Council to gradually adopt
common measures against unfair trade practices. In its 1962 Working Program, the
Commission again explicitly called for the harmonisation of the individual member states'
trade protection measures. The Commission thereby concentrated itself merely on the most
important instruments in the field, the anti-dumping and -subsidies policies. In November

1963, the Commission submitted its first proposal, for common principles and a common
procedure for commercial political measures against unfair trade practices, to the

Council 38.

The underlying reasons for this Commission proposal could be enumerated as follows:
* To harmonize the different member states' regulations and to give the EEC the appropriate
cabinet of instruments in this field before the end of the transitional period;
* The Commission's fear that a substantial further lowering of the customs duties, as an
expected result of the GATT 'Kennedy Round' tariff negotiations (1964-1967), would result

in a greater EEC member states' vulnerability for unfair trade practices;
* By submitting this proposal, which was conform the GAIT rules in this field (Article VI
and XVI), the Commission wanted to set an example for the other GAIT members, forcing
them to change their (obsolete) trade protection regulations as well;
* And to conclude, the Commission took the view that the mere existence of these

regulations would prevent these unfair practices.
In  its 1964 'Program  of Work', the Commission again put forward the necessity  of

a harmonization of the member states' trade protecting measures against third countries'
unfair trade practices of third countries. And on 6 May 1965, the Commission submitted a
first more specific proposal for a regulation providing protection against dumping practices
and the paying of export bounties or subsidies by non-member countries to the Council. The
Commission considered them as the most frequent of all existing trade disturbing practices.

At that time, the Council still had not taken any decision on the, more general, 1963

Commission's proposal. The substantive provisions of this 1965 proposal, based on the

57OJ 1991: L 201/5,

uSee  'Bulletin of the EEC' Supplement 1/1964. Article  1(2) of the proposal gives an enumeration of unfair trade
practices: All legal, administrative-judicial or other measures, commercial or monetary practices:

which are in violation of obligations concluded by member states or EEC,
- which could forge the competition on the markets of destination detrimental to the member states or the
Community,
- which could constitute unjustifiable, and in particular discriminating, impediments to the commercial relations with
the EEC;
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Articles   111  and   113  of the Treaty, reflected  the  GAIT  Articles VI ('Anti-Dumping  and

Countervailing Duties') and XVI ('Subsidies').
Pending the implementation of these arrangements, the Commission proposed a

transitional system. Although the member states' rules were to be, for a great extent, left
unaffected, provision was made for a consultation procedure and the establishment of
effective Community protective measures. The Council, however, did not respond to this
initiative. The first amended version  of  the 1965 proposal was submitted   to the Council   in

February 1966.
In October 1967, the Council, still occupied with the examination of this Commission

proposal, instructed the Commission to adapt its proposal   to the provisions  of  the   ' Anti-

Dumping and -Subsidies Code'( the so-called 'Geneva Code'), which was drawn up in the
framework of the 'Kennedy Round' negotiations. These codes made a number of new
amendments necessary,     not yet incorporated     into the Commission' s proposal. Early
December 1967 the Commission sent its amended text to the Council, which finally, in April

1968, was prepared to adopt a first common regulation concerning trade protecting practices
against a specific part of unfair trade practices, dumping practices, bonuses and subsidies.

In order to conform its legislation to the rules of the 'Geneva Code' in time, the Council was
obliged to adopt this Regulation before   1   July    1968.   The   fact   that   this   date, as already

indicated  in the Commission' December 1967 proposal, would coincide  with the completion
of the EEC customs union as well, constituted another reason for the Council for a rather

quick adoption of the Regulation.  So the EEC finally succeeded in establishing a Community
system for the protection against these most common unfair trade practices, be it, as more
often in its evolving process towards one common commercial policy, under the pressure of
external events. Since the establishment of this first Community anti-dumping and -subsidies

regulation, it has frequently been changed in order to adopt it to the regularly newly

established GA'IT 'anti-dumping and -subsidies' codes 59

kt' s take a more detailed look into the presently in force 'Council Regulation No
2423/88 on protection against dumped or subsidized imports from counties not members of

the European Economic Community . In its Pre-Amble reference is made to the,  60  61

59Earlier Community regulations were:
* First regulation:  01  1968:  L 93/1. Modifications:  03  1973:  L 206/3  and OJ  1979:  L  196/1;
* Renewal, necessary to implement  the   1979 GATT 'Anti-Dumping' and '-Subsidies Codes', as negotiated  and
adopted during the GATT 'Tokyo Round': OJ 1979: L 339/1. Modification: OJ 1982: L 178/9;
* Renewal: OJ 1984: L 201/1. Modification: OJ 1987: L 167/9;

8001 1988: L 209/1,

61On the Community anti·dumping and -subsidies regulations in general: Gijlstra (1983), Bael, van, and Bell is

(1985), Vermulst (1987, and Vermulst and Waer (1989). On the specific anti-dumping arrangements with regard
to the state-trading countries: Fine (1988);
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adoption of these rules "in accordance with existing international obligations, in particular
those arising from Article VI of the GAIT, from the Agreement on Implementation of
Article VI of the GATT (1979 Anti-Dumping Code) and from the Agreement on
Interpretation and Application of Articles VI, XVI and XXIII of the GAIT (Code on
Subsidies and Countervailing Duties) 62•,
The dumping principle is defined is Article 2.A.:
" 1.   An  anti-dumping  duty  may be applied  to any dumped product whose release  for  free
circulation in the Community causes injury.
2. A product shall be considered to have been dumped if its export price to the Community

is  less  than the normal value  of the like product".
Article 2.B. then deals with the determination of this 'normal value'. The Regulation's Pre-
Amble already states that it is "desirable that the rules for determining normal value should
be presented clearly   and   in su fficient detail". It should   also  be "

specifically provided  that
where sales on the domestic market of the country of origin do not for any reason form a
proper basis for determining the existence of dumping, recourse  may be had to a constructed
normal value". According to Article 2.5.,  "in the case of imports from non-market economy
countries   and, in particular, those to which Regulations   (EEC) No 1765/82 apply  63.,
normal value shall therefore be "determined in an appropriate and not unreasonable manner
on the basis Of the following criteria:
(a) the price at which the like product of a market economy third country is actually sold:
(i)  for consumption on the domestic market of that country; or
(ii) to other countries, including the Community; or
(b) the constructed value of the like product in a market economy third country;
(c) if neither price nor constructed value as established under (a) or (b) provides an adequate
basis, the price actually paid or payable in the Community for the like product, duly
adjusted, if necessary, to include a reasonable profit margin".
"Whereas", again in the wording of the Pre-Amble, "it is expedient to define the export
price", Article 2.8.(a) offers the solution: "The export price shall be the price actually paid
or payable for the products sold for export to the Community net of all taxes, discounts and
rebates actually granted and directly related to the sales under consideration. Deferred
discounts shall also be taken into consideration if they are actually granted and directly
related to the sales under consideration".
When the 'normal value' and 'export price' are established according to these respective

methods, the 'dumping margin', meaning "the amount by which the normal value exceeds

62See for the text of the 1979 GATT 'Anti-Dumping Code': 01  1980: L 71/90. For the  1980 GATT 'Code on
Subsidies and Countervailing Duties': OJ 1980: L 71/72;

611.e. the State-trading countries;
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the export price", can be established (Article 2.14.(a)). Where these margins vary, "weighted

averages  may be established  64  "(Article  2.14.(b)
Article 3 deals with subsidies. In its first paragraph the purpose of a possible imposition of
a so-called 'countervailing duty' is given: "the offsetting of any subsidy bestowed, directly

or indirectly, in the country of origin or export, upon the manufacture, production, export
or transport of any product whose release for free circulation in the Community causes

injury: "Subsidies bestowed on exports include, but are not limited  to, the practices listed

in the Annex  65•

So, for the imposition of both 'anti-dumping' and 'countervailing' duties, the prerequisite             
is the causing of injury in the Community. The determination of this injury is the subject of

the Regulation's Article 4. "A determination of injury shall be made only if the dumped or

subsidized imports are, through the effects of dumping or subsidization, causing injury, i.e.
causing or threatening to cause material injury to an established Community industry or

materially retarding the establishment of such an industry. Injuries caused by other factors,

such as volume and prices of imports which are not dumped or subsidized, or contraction in

demand, which, individually or in combination, also adversely affect the Community industry
must  not be attributed  to the dumped or subsidized imports".

The remaining Articles of the Regulation deal with procedural matters and can be
summarized as follows 66 Complaints about dumped or subsidized imports can be lodged

either directly with the Commission or via member states. The initiative may be taken by any
natural or legal person or any association acting on behalf of an EC industry, which

considers itsel f injured or threatened with injury. In the absence of such complaints, member

states may directly communicate to the Commission any evidence of dumping or
subsidization. Following consultations within an advisory committee, comprising member

states' representatives under the chairmanship of the Commission, the Commission decides

upon the initiation of proceedings then carried out under its own responsibility. Such

initiation is announced in the 'Official Journal'. During the procedure the Commission is
empowered to impose provisional duties 67, to accept price undertakings or to terminate

proceedings when no evidence could be established. After the initiation of the procedure and

64In the establishment of the average 'dumping margin', transactions involving 'negative dumping margins" are
treated as if the price difference was zero. In the Commission's view the taking into account of such negative

margins would namely allow 'targeted dumping" (GATT (19919): Vol  1: 113: Footnote 207);

63. Illustrative List of Export Subsidies': L 209/16. See also on export subsidies this Chapter's paragraph on
Community common export measures;

66GATT (1991 a): Volume l: 110-112;

67AS a rule, these provisional duties are only imposed after the preliminary finding of dumping and injury,
provided that no price undertakings are agreed upon. They have a limited validity period ot' four months which in
certain circumstances may be extended by another two months:
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the introduction of provisional measures, interested parties have the right to be heard in non-
public hearings. Moreover, they have the possibility to consult non-confidential files, to
participate in confrontation meetings with other parties involved and to be inforined of facts
and considerations deemed essential for the imposition of definitive duties. The introduction
of a definitive duty is decided by qualified majority by the Council.

A proper evaluation of the impact of the Community's anti-dumping law, considered
by Commission officials as "one of the most important instruments of its common
commercial policy , has been made a lot easier by the Commission's presentation since„ 68

September 1983 of its 'Annual Report on the Community's Anti-Dumping Activities'. In its
efforts to more thoroughly inform the other Community institutions, the Commission presents
such report each year to both Council and Parliament. Table 5.3, derived from the 1990

report, clearly shows the remarkable decline in 1990 in Community dumping investigations
with regard to the state-trading countries. Beside the structural changes in the foreign trade
systems of these countries 69, this decline can be attributed to the impact of the 'second
generation' commercial agreements as well. For these agreements all contain the provision
of trade between the Contracting Parties "at market-related prices" 70 Furthermore, one can
establish a constantly growing EEC member states' appeal to the, more efficient, safe-
guarding measures, as provided by these agreements 71.

In the near future the transformation towards market economies will necessitate the
EEC to seriously reconsider and even adapt the specific anti-dumping rules with regard to
these countries. Such adaptation will then automatically provide the answer to the "lingering
question" 72: •Will the Commission succeed in implementing a truly coherent policy
providing legal certainty for the complainants as well as the state-trading countries under

investigation ?".  As a result of the rather arbitrary way in which the Commission establishes
the 'normal value' with regard to these countries in the framework of the current regulation,

it is still "too easy for a non-market economy respondent to place the blame for an unfair
result on a bias in the Anti-Dumping Regulation against non-market nations. To prevent such
an occurrence, it is incumbent upon the Commission to create rules which are logical and
internally consistent, and to enforce these rules in a non-discriminatory manner" 73. Besides,

"GATT (1991a): Vol 1: 110;

 Note that the only 1990 anti-dumping investigations were initiated towards the USSR, the most hesitantly and
amphibiously reforming country;

70For instance Article  14 in the EEC-Poland agreement concerned;

7'For instance, Article  15 of the EEC-Poland agreement concerned;

72AS posed by Fine (1988): 107;

73Idem;
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a possible positive impact of the future revision of the GATT Anti-Dumping Agreement, still
negotiated on in the framework of the so-called 'Uruguay Round, has to be awaited

for  74   75.

74However, the '1990 Annual GATT Activities Review' leaves little room for optimism: "An ambitious approach
aimed at the comprehensive revision of the Agreement had to be provisionally abandoned and more modest
improvements pursued : GATT (19910): 42;

75Because of their minor importance in this respect, the two remaining Community trade protection instruments
are only briefly dealt with:
*  The  so-called 'New Commercial Political  Instrument': 'Council Regulation  (EEC) No 2641/84 of 17 September
1984 on the strengthening of the common commercial policy in particular to protection against illicit commercial

practices' (OJ 1984: L 252/1)
The March 1983 Commission proposal was based on a 1982 French memorandum (01 1983: C 83). As was stated
by the 'European Council'  of  June   1982, (as quoted  in the 'General Report  on the Activities  of the European

Communities' (1983): 253: Point 630), this instrument should enable the Community to act in the field of trade
protection 'with  as much speed and efficiency  as its trading partners;  and to -defend vigorously the legitimate
interests of the Community in the appropriate bodies"
This regulation served a twofold purpose. First, it would enable the EEC to react more effectively on any non-
member countries' international commercial practice, incompatible with international law or the generally accepted
rules. Secondly. it would ensure full exercise of Community's rights with regard to the commercial practices of other
countries.
The other previously mentioned common import arrangements, however, have given the EEC enough instruments
to act against any illicit trading practice of these countries, so this new instrument has proved to be of little relevance
so far in the East-West European trade.
By the way, one of the direct motives for this French memorandum was the action by the USA, as initiated during
the so-called 'Siberian gas pipe line' dispute between the USA and the EEC and its member states. It was especially

the 'extraterritorial' operation of the American embargo actions, by which several EEC member states' firms were
seriously affected, which provoked the French action. See in detail on this pipeline dispute Annex Il to this Chapter;
* Measures against counterfeit products: 'Council Regulation No 3482/86 of 1 December 1986 laying down measures
to prohibit the release for free circulation of counterfeit goods' (03  1986:  L 357/1) and the 'Commission Regulation
(EEC) No 3077/87 of 14 October 1987' laying down provisions for the implementation of this Council Regulation
(OJ 1987: L 291/19).
The main reason behind the 1985 Commission proposal containing possible measures against the trade in imitation
products to the Council was the (still) fast growing amount of imitation products, mainly from the newly
industrialising Asian countries (NIC's). In the Community imports from the Central and Eastern European former
state-trading countries, such imitation products, however, did not play and, in the near future, will not play an
important role, mainly due to their still poor industrial innovating economic performances;
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Table 5.3:
EEC Dumping Investigations initiated by country of export during the period 1 January
1985 to 31 December 1990

Country of origin 1985 1986 1987 1988 1989 1990

Bulgaria 1- - 1 1-
Czechoslovakia 1 2- 1 1-
GDR 2 3- 1 1-
Hungary 1 - 1 1 1-
Poland 1- - 1 1-

1 Rumania 2 1 2 2 2-
USSR 1 1 2 1 1 2
Total 975882

Sources: Sixth Annual Report (1989): Annex F (for the years 1985-1987), and 'Weekly EUROPE Selected
Statistics' No 730; ('Agence Europe'; 10 June 1991);

5.4.3 Import Embargoes with regard to the Soviet Union
Imposition of Martial Law in Poland: 13 December 1981

In March 1982 the EEC Council decided to limit the imports from the Soviet
Union 76. This punitive Regulation, "amending the import arrangements for certain
products originating  in the Soviet Union", was based on Article  113 EEC Treaty, although
it had been preceded by a decision taken within the framework of 'political cooperation' 77.
While the individual member states in general ground their national competences with regard

to economic sanctions on Article 224 EEC Treaty 78, there were two reasons for not
appealing to this Article here 79 80. First, in this particular case Article 224 did not provide
a credible legal basis. Of the three grounds mentioned there was no question of "serious
internal disturbances" or "obligations' which the member states had "accepted for the
purpose of maintaining peace and international security". "Serious international tension

76 ouncil Regulation (EEC) No 596/82 of 15 March 1982: 01 1982: L 72/15,

77Kuyper (1982(a)): 146, Kuyper (1988): 60, and 'Euromarkt-Nieuws' (1982);

"=Member States shall consult each other with a view to taking together the steps needed to prevent the
functioning of the common market being affected by measures which a Member State may be called upon to take
in the event of serious internal disturbances affecting the maintenance of law and order,  in the event of war serious
international tension constituting a threat of war, or in order to carry out obligations it has accepted for the purpose
of maintaining peace and international security";

79Kuyper (1982(a)): 146-147, and Kuyper (1988): 60;

s°However, as a consequence of the fact that the reduced import contingents were still fixed separately for each
member state, the actual Regulation's execution was delegated to the member states;
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constituting a threat   of war", although giving the member states a broad margin   of

interpretation, could  not be seriously invoked in a situation in which several member states

had recently concluded important 'state to state' contracts for the delivery of natural gas from
the Soviet Union 81. Secondly, the measure was fairly limited in scope 82 and highly

technical, for it had to be linked to a number of other EEC Regulations and decisions relative

to the trade with state-trading countries.  Thus it could be presented  as a purely technical,
commercial matter based therefore on Article  113.

Greece  was  the only member state which, on political grounds,  did  not  want  to

participate in this sanction measure. Its exceptional position was accepted by the Council the
same day by means of a separate Council Regulation 83, which suspended the measures in

respect of imports into Greece. Having taken Article   113  as the legal basis  of its first

Regulation, it was obviously made impossible to the Council to avow the political reasons

for the Greek exception. Therefore, reference  was  made  in the preamble  to the "particular
difficulties for Greece's trade and economy" which might result from the application of the

measures against the Soviet Union at the "present stage in the progressive integration of
Greece into the Community customs union". This 'probably not completely fanciful"
motivation 84 therefore resulted  in a Council's appeal to Article  115  u.

The measure, originally valid until 31 December 1982 (Article 4) was only once
extended, till the end of 1983 86.

5.4.4 Other Import Controls, Prohibitions, and Restrictions:
'Post-Chernobyl' Import Regulations

A  first '
Post-Chernobyl' Regulation was adopted  in 1987 following the accident at  the

Chernobyl nuclear plant in 1986 87. It established maximum radioactivity tolerance levels

for agricultural imports for human consumption from third countries.

In view of the reduction in contamination risks since then, in a new regulation, which entered

into force in April 1990 and is due to expire on 31 March 1995 at the latest, a Committee

"See in detail on the 'European-Siberian gas pipe line' dispute this Chapter's paragraph on common export rules;

22Certain  imports were restricted  to  75 %  of the amounts imported  in 1980, others to  50%;

*'Council Regulation (EEC) No. 597/82 of 15 March 1982: OJ 1982: L 72/19);

54Kuyper (1982(a)): 147;

85'Euromarkt-Nieuws' (1982): 113-115;

86( ouncil Regulation (EEC) No 3482/82 of 23 December 1982: OJ  1982: L 365/49, which, by the way, did not
effect the exceptional Greek case;

I'Council Regulation (EEC) No 3955/87: OJ 1987: L 371/14, as amended by Council Regulation (EEC)
No 4003/89: OJ 1989: L 382/4;
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procedure has been set up allowing specific products to be excluded from the
application 88 89

5.4.5 Generalized System of Preferences
The 'Generalized System of Preferences' (GSP) was, in 1971, set up by the EEC as

an unitateral and specific application of the non-coercive model of general preferences as
established   by   the 1968 UNCTAD Con ference   90.    It was first established   for an initial
period of 10 years and since 1981 the Council has annually established the regulation for the
execution of the GSP. The main purpose of the GSP is still the facilitation of EEC imports
of certain products from the concerned (developing) countries by the suspension of import
duties, without the usually required reciprocity requirement.

In its Case 45/86, the Court ruled, in line with its Opinion 1/78, that the GSP falls
under the common commercial policy and that the regulations concerning the execution of
the GSP have to be based  only on Article 113, according  to the Commission's view,  and not

"Council Regulation (EEC) No 737/90 of 22 March 1990: OJ  1990: L 82/1;

"Because of their minor importance in this respect, the three remaining Community import control, prohibition,
and restriction instruments are only briefly dealt with:
* Deterred Importation of Counterfeits: A 1986 Council Regulation (Council Regulation (EEC) No 3842/86 of 1
December 1986: OJ  1986:  L 357/1) aimed at the protection of trade marks and the deterrence of the importation of
counterfeits entered into force on 1 January 1988. It provides for a common EC procedure applicable to third country
imports into those member states where the trade mark in question is protected. The owner of the trade mark may
lodge an application for the prohibition of the release for free circulation of allegedly couoterfeit goods. Member
states are called  upon to adopt the necessary measures which,   as a general rule, should allow destruction  of  the
counterfeits or disposal outside the commercial channels. However, the relevant national laws are left unaffected by
the Regulation. When counterfeits have already entered into the Community market these laws may be resorted to;
* Imports of Endangered Species: The EC implemented in 1982 the 'Convention on International Trade in
Endangered Species ofwild fauna and flora', the 'CITES'(By Council Regulation (EEO No 3626/82 of 3 December
1982: OJ  1982: L 384/1). Except for Greece and Ireland, all member states are signatories to this Convention. The
EC has not signed. Accordingly, imports of certain specimens are subject to import permits to be issued in
accordance with 'CITES' stipulations. In addition, all individual member states, pending Community action under
this Regulation, maintain import bans of their own on raw and worked ivory. Besides, imports of whales and other
cetacean products are subject to import licensing (Council Regulation (EEC) No 348/81 of 20 January 1981: OJ
1981:  L 39/1), while imports of skins of certain seal pups and derivatives are prohibited (Council Regulation (EEO
No  83/129  of 23 March   1983:  OJ   1983:  L  91/30, as extended by Council Regulation  (EEC) No 85/444  of 27
September 1985: 01 1985: L 259/70). And, according to a Commission Proposal, the Community intends to ban
certain fur imports as from  1  January  1996 as well. This proposed ban will be related to those countries whose
trapping methods do not meet internationally agreed 'humane trapping standards', and
* Environmental Protection: Under the 'Vienna Convention for the Protection of the Ozone Layer' and the 'Montreal
Protocol on Substances that Deplete the Ozone Layer', the EC has assumed obligations to reduce production and
consumption of certain chemicals, while imports of these products are subject to a licensing system and to
quantitative limits. The respective provisions are implemented into EC law through Council Regulation (EEO No
3322/88  of 14 October   1988  (OJ   1988:  L  297/1).  The  EC  and  all individual member states are signatories to  the
'Montreal Protocol'. By the way, under the provisions of the EEC Treaty (Part W, Title VII: EnvironmenO member
states are allowed to maintain or introduce stricter measures of their own for the protection of the environment
(Article 13OT);

*'Council Regulation (EEC) no 1308/71 of 21 June 1971: OJ 1971: L 142/1;
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on both Article  113 and  235,  as the Council had demanded 91.

Rumania, considering itself an underdeveloped country and being a member of the
so-called 'Group of 77' developing countries, requested, as first Eastern European state-

trading country, in a letter addressed to the Council, its inclusion among beneficiaries of the
EEC tariff preferences system. The Council gave this request, mainly because of political

reasons, a favourable welcome by its decision of principle of 4 June 1973, and included
Rumania with effect from 1 January 1974 among the GSP beneficiaries 92.

In the framework of the so-called 'PHARE' aid programme, Poland and Hungary,
have also became temporary beneficiaries of the system since 1 January 1990 93. By the
extension of this aid programme to the other reforming Central and Eastern European states

94, it was decided that Bulgaria and Czechoslovakia would also become temporary
beneficiaries of this preferential system from 1 January 1991 95. And in its GSP applicable

for 1992 the Community granted the three Baltic States provisional preferences as well 96.

The entering into force on  1  March  1992 of the respective 'Interim Agreements' with Poland,

Czechoslovakia, and Hungary, awaiting the complete ratification of the EC Association

Agreements with these countries, imply, according to their Protocol No 7, the Community's
intention to no longer apply the GSP to these countries due to the comprehensive tariff

"Case 45/86: ECR (1987): 1522;

92Council Regulation (EEC) no 3501 and 3506/73 concerning industrial products: OJ 1973: L 358/15 and 94.
Council Regulation (EEC) no 3507 and 3508/73 concerning agricultural products:  01  1973: L 358/117 and  124. As
far as textile products are concerned, Rumania falls under the GSP since 1 January 1980 according to Council
Regulation (EEC) no 2894/79: OJ 1979: L 332/1,

9301  1989: L 383/1: applying generalized tariff preferences for 1990 in respect of certain industrial products.
OJ 1989: L 383/45: in respect of textile products. And OJ 1989: L 383/90: in respect of certain agricultural
products.
In the preambles, the Council declares: "Whereas both Poland and Hungary have seen their economic situation
decline to the point where they face similar problems as those countries to which the generalized preferences have
applied in the past; whereas they should therefore benefit from the system of generalized preferences in order to
increase their export earnings with a view to stimulating their economic development, to promote their
industrialization and to accelerate their rate of growth; whereas the benefit should only be accorded for the duration
of their economic restructuring, estimated at five years, without prejudice to the annual character of the Community's
system of generalized preferences,

94Bulgaria and Czechoslovakia; The Decision to extend the 'PHARE' programme to these two countries was
taken in the ministerial meeting of the 'G-24' on 3 and 4 July 1990 ('Agence Europe': 6 July  1990), and was based
on the Commission's 'Action Plan' ('Agence Europe': 13 June 1990);

9SOJ  1990:  L 370/1: applying generalized tariff preferences for  1991 in respect of certain industrial products.
OJ 1990: L 370/39: in respect of textile products. And OJ 1990: L 370/86: in respect of certain agricultural
products.
All these preferences were extended for  1992 by Council Regulation (EEC) No 3587/91  of 3 December  1991:  OJ
1991: L 341/1. The latter Regulation was further amended on 23 December 1991 after the signing of the 'Europe'
agreements with Poland. Hungary, and Czechoslovakia: OJ 1991: L 362/88;

96OJ 1992: L 31/1;
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concessions provided for in these agreements.

5.4.6 Community Measures on Agricultural Imports
The liberalization of agricultural imports from the non-EEC countries could only

make its first substantial progress after the implementation of the first regulations in the
framework of the EEC's common agricultural policy (CAP) on 14 January 1962 97. Since
the introduction of this policy, the member states were no longer entitled to individually
apply their commercial political machinery (customs duties and quotas) as far as the trade in
products covered by the common organization of agricultural markets was concerned. These
instruments were replaced by a variable levy, which in principle had to cover the difference
between the world price and the price fixed for the internal market. Because this internal
price not only regulated the internal market, but the EEC's international agricultural trade

as well, the effects of this CAP would therefore not only be confined to the internal EEC
market, but would also lead to uniformity in the Community's trade relations with the outside
world.

As a result, the Commission was also confronted with the impact of the
implementation of the CAP to the state-trading countries. The state-trading countries' ability
to manipulate prices, for instance, could cause imbalances in their trade with individual EEC
member states. The safeguarding measures, which were foreseen in the existing CAP
regulations could not offer enough compensation. Besides, other characteristics familiar to
the East-West trade, such as the strictly bilateral commercial conditions and the reciprocal

granting of quotas, could also conflict with the CAP.
The Commission therefore submitted a proposal to the Council, which was approved

in January 1963 98. While permitting the removal of all quantitative restrictions on imports
of the agricultural products in question, a control system as well as a system which could
provide for (temporary) suspension in the event of market disturbances, were introduced as

well. Awaiting a more general measure in this field, the decision had a limited duration till
31 December 1964. In July 1964 the Council renewed it for the year 1965 and extended it
to several other products, which were also brought under the common agricultural market
organization in the meantime 99 Before the Commission, after lengthy discussions, in July

1967 proposed a special import system for several products from certain non-member
countries to the Council '00, it was again deemed necessary to renew/extend the arran-

97According to Part II, Title Il and Article 235 of the EEC Treaty;

95Decision No 3/63/EEC: OJ 1963: 153/63;

99Decision 107/64/EEC: 03 1964. 2137/64;

mAlso previously mentioned in the paragraph on the equalization of the member states' quota policies;
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gement for the years 1966 and 1967 m.
In its proposal of July 1967, aimed at the replacement of the agricultural import

arrangements, as introduced by the 3/63/EEC Council Decision, the Commission considered
that certain basic principles of this arrangement should be maintained. It also wished to adapt

the current system to the progress, made so far in the field of the CAP, and to the evolving
attitude of both the Community and its member states with regard to the trade with these

state-trading countries. So the Commission considered it desirable to make certain provisions
for the extension of these arrangements to other products, including the specific category of
so-called 'specially sensitive' manufactures. Besides, in the Commission's view these

proposals were meant to become the 'linchpin' of a future import system. It would cover any
liberalized product, which still remained or again became 'specially sensitive'.  And in order
to be able to realize such general system, the Commission advised to the Council not to limit
these special rules to the state-trading countries. These rules had to be made generally

applicable within certain limits, which had to be established by the Council on a case-by-case
basis. This proposed import system included therefore:
* Special control of imports by means of import documents;
* The right to suspend, without prejudice to existing international obligations, the issue of
such documents in certain circumstances and
* The possibility of waiving this right, by means of a Council Decision, in case a third
country involved would be prepared to give the Commission adequate guarantees for the

product in question.
The proposal was the topic of various long discussions in the Council. Meanwhile,

the Council was again forced, during its December 1967-meetings, to further renew its 3/63
regulation till 1 July 1968 '02. In December 1968, the Council discussions finally resulted

in a Decision to adopt this special import procedure. It refused, however, to adopt this

procedure to the state-trading countries.
This refusal made it necessary for the Commission to include the agricultural products

concerned into its June 1969 proposal for a general common import system for products from
this category of countries. In December  1969 just before the end of the transitional period,
the Council adopted this regulation . The inclusion of these agricultural products was103

explicitly mentioned in the regulation's preamble, as well as the fact that its inclusion had
to serve as a supplement to the regulations on the common organization of several
agricultural markets. As, however, clearly stated in Article 13 of the regulation, those

*"Renewal/extension  till   1  January 1967: Decision  173/65/EEC:  01 1965: 3270/65.   And  till   1   January   1968:
Decision 225/66/EEC: OJ 1966: Page 4043/66;

102Decision 1026/67/EEC: OJ 1968: L 313/1;

103Regulation 2045/68/EEC: OJ 1968: L 303/43;
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agricultural regulations would be left unimpeded. The regulation entered into force on 1
February   1970.

5.4.7 Implementation of Article 115
In its 1959 opinion concerning the future commercial policy, made on the request of

the Commission, the Economic and Social Committee already stated that the failure to co-
ordinate commercial policy among the member states could, as a result of the possible
violation  of the safeguarding measures of Article 115, wreck free trade in certain industrial
and agricultural products within the Community. The Committee therefore concluded that the
individual member states' commercial policies had to be coordinated without further delay.

In the first years after the Rome Treaty took effect, several member states indeed

frequently invoked the Article 115 escape clause. They prevented the imports from other
member states of a number of products, originating in third countries, from circulating
freely. The Commission examined if the conditions for applying this Article were fulfilled
and, in those cases where they had in fact been met, the Commission authorized the member
states concerned to take the appropriate protective measures. In order to avoid a too frequent
recourse to these measures, the Commission, in consultation with the member states'

representatives, was endeavouring to find measures at Community level which would
effectively remedy the causes of these trade diversions.

Already in 1960, the Commission requested the member states to make use in the
future of the normal Article  115( 1) procedure, which provided for an advanced authorization
by the Commission. The Article 115(2) emergency procedure was only to be applied  in duly

justified cases.

And in its previously mentioned 1962 and 1964 proposals, the Commission, in order
to  limit the number of cases in which the Article 115 safeguard clause could be applied,
called for a gradual unification, as soon as possible, of the individual commercial political
measures of the EEC members. In its 1964 Program the Commission even called for a
regulation to provide for a Community administration system on individual EEC states'
import and export quotas, to be applied to the state-trading countries in particular. These
Commission efforts, however, did not lead to a serious strengthening of the Community's
policy in this field. The progress made by the end of the original transitional period was
mainly due to the previously mentioned broad independent liberalization measures by the
EEC member states. The resulting alignment of individual member states' import systems
meant indeed an appreciable reduction  of the use of Article 115 protection measures.

In order to better enable the member states to find out whether difficulties, which
could justify   the   use of Article 115 safeguarding measures, were likely to arise,   the

Commission, on 12 May 1971, decided to grant the member states under certain
circumstances prior authorization to introduce a system of intra-Community surveil
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-lance 'M. Whereas, according to the Decision's preamble, it had proven by gained
experience to be necessary that the member states should be able to exercise prior
surveillance on the intra-Community imports of goods, originating from third countries and
put into free circulation in one of the other member states, while these imports could cause

a deflection of trade, which could hinder the execution of measures of commercial policy.
According to Article  1, such prior surveillance system consisted  of the issue  of a import
license in case of:
* imports of goods subject to quantitative restrictions in accordance with the EEC Treaty,
or voluntary restrictions, and,
* the threat of deflection of trade in connection with the differences between these

measures and the measures of commercial policy taken by the other member states.

The May 1971 Commission Decision was renewed in March 1973 '05.

However, after the end of the transitional period, the Commission's authorization of
such prior surveillance was opposed by the EC Court in its so-called 'Donckerwokke'
judgment of 1976 '06

. It was thus held by the Court that the general character of the
Commission's authorization was not compatible with the principle of free circulation within
the EEC. The Commission was therefore forced to adopt a new intra-Community surveillance
system which had to be subject to prior 'case by case' authorization from the Commission.
According to the new Decision , the Commission, after examining each separate case107

concerned, would have to specifically authorize the member states involved for a limited
number of products on a case-by-case basis (Article 2).

Prompted by the prospect of the establishment of one internal market by 1 January
1993, the pre-amble of the revised 1987 Commission Decision 'OS explicitly states that, the
establishment of 'one European area without internal frontiers' implies, on the hand, that the
existing differences between the member states' measures of commercial policy will be
progressively abolished or reduced. And, on the other hand, that the Commission, while
examining the necessity of authorizing measures in accordance to Article 115, takes into full

104Commission Decision 71/202/EEC: OJ 1971: L 121/26;

'o'Commission Decision 73/55/EEC: 01 1973: L 80/22,

'*Because they constitute ... an obstacle to the implementation of the common commercial policy provided for
by Article 113, lhe derogations allowed under Article 115 must he strictly interpreted and applied'. Furthermore,
'as full responsibility in the matter of commercial policy was transferred to the Community by means of Article
113(1) measures of commercial policy of a national character are only permissible after tile end of the transitional
period by virtue of specific authorization by the Community": Case 41/76: ECR (1976):  1937;

'°iCommission Decision 80/47/EEC: OJ 1980: L 16/14:

10,Commission Decision 87/433/EEC of 22 July 1987 on surveillance and protective measures which Member
states may be authorized to take pursuant to Article 115 ot the EEC Treaty: OJ 1987: L 238/26;
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account the implications of its gradual realization 'm. The Commission therefore considered
it   necessary to again revise the intra-Community surveillance system. The current system
includes a explicit Commission authorization, which the Comm ission grants to the member
state concerned for only a limited duration and only when the seriousness of the situation
calls far it (Article 2).

5.5 Common rules for exports

5.5.1 Gradual Harmonization of Member States' Export Supporting Arrangements
Already in 1961, the Commission and the member states, in compliance with Article

112 of the Treaty 'm, had commenced work in order to draw up a complete inventory of
existing member states' export aid regulations. Guided by this inventory, it should be able
to establish if, and how, common intervention would to be necessary to prevent resulting
distortions of competition among the member states.

They also carried out a first study on the variety of member states' non-financial
means to aid or promote exports, as well as the examination of the main differences in the
export credit insurance systems of the individual member countries.

As the individual member states' systems of exports aid to third countries became
better known, the necessity of harmonizing them became more and more apparent.
Such harmonisation had already been urged for by the Commission, among others in its
previously mentioned 1962 and 1964 proposals.

The Commission's motivation to formulate the various proposals to the Council,
which will be described in the following paragraphs, were mainly based on the following
three considerations:
* Export credits played a very important role in the international commercial relations;
* The different individual member states' credit insurance systems could cause serious

competition distortions between firms from different EEC member countries on third
countries' markets and
* Harmonisation of the member states' different measures would also facilitate more the
cooperation between the member states' industries.

 Cremona (1990): In particular 291-297;

M.
... Member States shall,   before  the  end  of the transitional period, progressively harmonise the systems

whereby they grant aid for exports to third countries, to the extent necessary to ensure that competition between
undertakings of the Community  is not distorted';
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5.5.1.1 Export Aid
In 1964 a panel of experts was set up within the Council at the instigation of the

Commission to make a detailed examination of the various EEC countries' export aid
measures to third countries. Although this group achieved to finish its examination and, later

on, discussed various possible measures in order to harmonize these different export  aid
systems, the Commission could only notice at the end of the transitional period that very little
progress was made towards a common policy. This conclusion is still valid at present.

5.5.1.2 Export Credits, Credit Insurance, and Guarantees: Community Initiatives

5.5.1.2.1 Consultation and Information Procedure
The 'Policy Coordination Group for Credit Insurance, Credit Guarantees  and

Financial Credits',  set  up  by a Council Decision  in   1960  "',  had to undertake a twofold
task '12. First, the establishment of a consultation procedure between the member states on

113the granting of guarantees and credits in excess of the 'Berne Union' standards or other
similar rules or standards, which were adopted by the EEC member states by mutual consent.
And secondly, harmonisation of the terms and conditions of credit insurance with a view to
the gradual introduction of a uniform system.

The first consultation arrangements, proposed by the 'Coordination Group' and
approved of by the Council, entered into force at the end of May 1962 "4, with, among

others, the objective to prevent unregulated competition on third countries' markets. With
the help of these consultations, permanent contacts between credit insurance agencies in the

EEC, as well as between the member states' government departments in charge of credit
insurance policy, were made possible. In order to assure secrecy, these consultations took
place in select company taking into account the intricate questions concerned.

From a report of the 'Coordination Group' on the experiences, gained with this
consultation procedure during the first two years, it became clear that a more efficacious and

comprehensive consultation procedure was desirable in order to improve the coordination of

"OJ 1960 1339/60;

"2According to its first report of May  1962;

1131'he 'Berne Union'. nowadays officially called the 'International Union of Credit and Investment insurers',
with its headquarters in London, was established in  1934 by the export credit agencies of France, Italy, Spain and
the United Kingdom. It examines problems in connection with credit insurance and has developed guidelines to bring
discipline into this field. It only deals with export credits with a maximum duration of five years. When negotiations
on the Union's extension to credits with a larger duration remained without success, the OEEC got involved, as will
be mentioned later on in this Chapter (Ray (1986): 296-297);

11401 1962: 1561/62;
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member countries' policies on, especially, export credit guarantees. The Group therefore
proposed an improvement of the procedure by extending it to those operations which till then
had not been included by these consultations. The Council adopted the new procedure at its
session of 25-26 January 1965 "S.

A further improvement was agreed  upon  by the Council in December   1973  '16  and
took effect on 1 January 1974. As the Commission anticipated the speedy Council's adoption
of its comprehensive proposal for a regulation laying down common principles to govern the
duration of export guarantees and credits to certain non-member countries, it hoped for only
a limited application period for this revised procedure. According to this proposal, exports
would be subject to credit restrictions and, above all, to a more coercive procedure
administered by the Commission, in order to arrive at a set of common rules in this field.
The Commission's hope for a quick adoption proved, however, to be idle and again the
Council was not able to reach agreement among the member countries on this proposal '17

The current 1973 Council Decision provides for information and consultation procedures with
respect to any publicly sponsored export credit, which depart from certain common
norms 118. This internal procedure also applies to external (i.e. OECD) notification
requirements. It is normally being discharged in writing, but consultative meetings are to
held on request within the specific 'Export Credits Group', a subgroup of the 'Policy
Coordination Group'. Consultative meetings automatically  have  to take place  i f at least  five
member states express an unfavourable opinion on the terms of a proposed credit. However,
these discussions have no binding character. The consulting member state has only to inform
all other member countries of its final decision, indicating as well where and why it did not
follow opinions expressed  by the other participants  in the 'Export Credits Group'.

5.5.1.2.2 Community 'Export-Import' Bank
In 1965, the 'Policy Coordination Group' carefully examined for the first time the

possible establishment of a Community agency, which had to contribute to the financing of
joint Member states' export projects. The Council, after receiving the findings of the
'Group', however,  was not able to reach an agreement among the member countries on this
initiative.

"sCouncil Decision 65/53/EEC of 26 January 1965: 01 1965 255/65;

"'Council Decision No 73/391/EEC of 3 December 1973 on consultation and information procedures in matters
of credit insurance and financial credits: OJ  1973: L 346/1;

17The 1973 consultation and information procedures were, in the light of 'gained experience', amended in July
1976 by Council Decision No 76/641/EEC: OJ 1976: L 223/25;

"*Set out in Annex  I  to the Decision, as amended  in the Council Decision 76/641/EEC  of July  1976.  OJ   1976.
L 223/25;
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It lasted until 1975 before the Commission was again able to put forward new
initiatives towards the establishment of a common export credit agency. It was strengthened

in these efforts  by the Court's 'Opinion 1/75', which ruled that export credit measures  did

indeed belong to the autonomous common commercial policy instruments "9. During
consultations with representatives from industrial and banking circles and other interested

parties, the Commission was confronted with their need for more progress towards common

action,  be it either through  a high degree of harmonisation  of the national member states'

schemes or through the formation of a new institution with extensive powers. According to

the Commission's February 1976 proposal, such an 'European Export-Import Bank' in
imitation of the 'ExIm Bank' of the United States, had to be responsible for the provision of
finances and export credit insurances for multinational projects, in which export firms from
different member states would be jointly involved. The Commission, however, was again not

able to collect enough support among the member states in the Council for an actual

introduction of such Bank.

5.5.1.2.3 Rules Governing Subcontracts
The efforts of the 'Policy Coordination Group' also resulted in June 1965 in a

Council's approval of rules on export guarantees and export financing governing subcontracts

submitted to it by the 'Group'. This decision , referred to by the Commission as "an120

important step towards multilateralization of export credits i, 121
, implied that any country

in the Community would  have to guarantee and finance automatically,  to an amount

representing 30-40 % of the contract value, the sale of items from another Community

country which were incorporated in products or services exported by one of its nationals.

This 1965 procedure, several times renewed by the Council, has been since replaced by

actualised Council Decisions in December 1970 and 1982, respectively 122

A further Community action in the subcontracting field resulted in 1984 in the

adoption of a Council Directive concerning the reciprocal obligations of individual member

/'9.The field of the common commercial policy, and more particularly that of export policy, necessarily covers
systems of aid for exports and more particularly measures concerning credits for the financing of local costs linked
to export operations. In fact, such measures constitute an important element of commercial policy, that concept
having the same content whether it is applied in the context of the international action of a state or to that of the
Community" (ECR (1975): 1362);

' Council Decision (65/312/EEC) of 15 June 1965: OJ 1965: 1867;

121,General Report' (1965): 284;

inCouncil Decision (70/552/EEC) of 16 December 1970: OJ 1970: L 284/59: into force from 1 January 1971.
Council Decision (82/854/EEC) of 10 December  1982 on the rules applicable, in the fields of export guarantees and
finance for export, to certain subcontracts with parties in other Member States of the European Communities or in
non-member countries: 01 1982: L 357/20: into force from 1 January 1983;
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states' export credit insurance organizations in the case of joint guarantees for a contract
involving one (or more) subcontracts in one (or more) EC member states 123. According
to Article 1, the member states have to keep watch on their respective export credit insurance
organizations in order to be sure that they, given their mutual obligations, observe the
provisions, as included in the Annex.

5.5.1.2.4 Standard Insurance  Policy
Already in  1966 the 'Policy Coordination Group', as regards harmonization ofcredit-

insurance schemes, reached agreement on general principles regarding short-, medium-, and
long-term suppliers' credit. It then instructed its 'Technical Committee on Credit Insurance'
to submit a draft standard insurance policy to the 'Group' by the end of 1966. As a first
result a draft standard medium- and ling-term insurance policy for government purchasers
was submitted to the 'Group' in 1967. Due to lengthy 'Group' discussions, the Commission
was only able to submit to the Council a proposal for a first directive concerning the adoption
of a standard insurance policy for medium-term and long-term transactions with official
purchasers abroad on 28 July 1969. In the field of export credits the Commission took the
position that, if a common commercial policy was to be established, credit insurance methods
had to be harmonised and standard insurance policies adopted for short-, medium- and long-

term credit, for suppliers' and purchasers' credits , and for individual policies, open124

policies for specific amounts or floating policies. This first proposal concerned suppliers'
credits for medium- and long-term transactions with official purchasers. It was decided to
submit this draft first, because the transactions concerned were the most numerous and the
largest. Its preparation entailed a considerable amount of work by the EEC 'Technical
Committee on Credit Insurance', which comprised the chairmen and directors-general of the
national credit insurance companies  and the 'Coordination Group'. A second Commission
proposal, on a standard insurance policy for suppliers' credits to private purchasers, was
transmitted to the Council on 12 December 1969. These two proposals were adopted by the
Council in October 1970 '25. They laid down the general terms under which guarantees had
to be issued. Soon after, in February 1971, they were followed by another Council directive,
"on harmonisation of the basic provisions in respect of guarantees for short term transactions

123Council Directive (84/568/EEC)  of 24 November 1984 concerning the reciprocal obligations of export credit
insurance organizations  of the Member States acting on behal f  of the State  or  with its support,  or of public
departments acting in place of such organizations, in the case ofjoint guarantees for a contract involving one or more
Member States of the European Communities: OJ  1984: L 314/24;

124Supplier credit: credit for which the guarantee is granted to the exporter.
Purchaser credit: credit for which the guarantee is granted to the purchaser;

125Council Directive No 70/509/EEC (OJ 1970: L 254/1), and No 70/510/EEC (01 1970: L 254/26);
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I   /26(political risks) with public buyers or with private buyers . While the first two
directives draw up the complete text of a policy, this one merely put forward certain basic
principles which had to be respected by the member states under supervision of the
Commission and with the assistance of the 'Advisory Committee on Export Credit
Insurance'. The adoption of these three directives should   make it possible to finally
harmonize all the techniques of insuring suppliers' credits. However, the Council had made
the implementation of these three directives conditional upon the adoption of a body of other
directives in the same field 127. And because the Council did not reach agreement on these

supplementary directives in time, these three directives failed to materialize.

Meanwhile, the Commission had to conclude that the proposed common standard

insurance system should be modified in order to provide for the consecutive rather than
simultaneous implementation of the texts concerned. Consequently the Commission proposed

in 1972 a directive amending the three Council directives to this end. Once again, these

Commission efforts remained without success.

5.5.1.2.5 Uniform Insurance Principles
Meanwhile, the Commission had decided to change its approach towards the

harmonization of the principles governing the various types of individual member countries'
export credit insurance policies. According to a Commission working paper of April 1974,
this harmonisation had to be based on uni form principles, instead of on standard texts, as had
been the Commission's attitude in the past. By the middle of 1977, this resulted in a proposal

for a directive, based on Article 113, introducing uniform principles concerning export credit
insurance. But once more the Commission was confronted with the Council's continuous

inability to take any decision at all.

5.5.1.2.6  Credits  and  Guarantees  to  industrialized and  State-Trading  Countries

Another 1972 Commission proposal   was a directive on public measures affecting
interest rates on export credits to industrialized and state-trading countries. The proposal

suggested the lowering of the cost of money to be paid on the capital markets by means of
direct state intervention or through the intermediary of specialized bodies. A minimum rate
for export credits had to be determined as well and public measures in the export field which
resulted in the application of interest rates below this minimum rate were to be subjected to
Community control n:

126Council Directive No 71/86/EEC of 1 February 1971: 03 1971: L 36/14;

mAS indicated in the Annex D of both Council Directives No 70/509/EEC and No 70/510/EEC;

128,General Report of the EC' (1972): No 6: 324;
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Furthermore, on 6 June 1973 the Commission submitted to the Council a proposed
Regulation setting down joint principles and an administrative procedure for the duration of
guarantees and credits for exports to industrialized and state-trading countries. The
Commission's reasons were straight-forward 129. Because the credit race benefitted no-body
the proposal's objective was, on the one hand, to prevent the member states' exporters from
falling back on overlong credit terms and, on the other hand, to get the support of other
industrialized countries for this credit-limiting policy. So the proposal was in fact an initial
Commission step towards reaching a logical and effective agreement on credit time between
member states. They were based on the following rules. First, the granting of credits and
guarantees for export transactions in goods and services to industrialized and state-trading
third countries whose duration exceeded five years had to be subject to prior consultation
with a 'Consultative and Administrative Committee' attached  to the Commission.  And
second, the consultation, based on an exchange of information and advice, had to be
strengthened by restrictive measures.

5.5.1.2.7  Community  Guarantee   System for  Private   Investments
Still another 1972 Commission proposal implied a regulation introducing     a

Community guarantee system for private investments in third countries. It was aimed at
assisting private investments abroad. The guarantee would obviously be limited   to
transactions of 'Community interest' and would exist 'side by side' with the national systems
in force in the majority of member states. The proposal provided for the creation of an
organization, which would have to administer the guarantee, to levy the premiums, to settle

any losses which might occur, and which would be responsible for the risk management after
Commission approval of the guarantee contract. Besides, the Commission draft included an
insurance policy detailing the conditions of cover '30

5.5.1.2.8 Uniform Guarantee Principles
The fourth, and last, 1972 Commission proposal in this field introduced a draft

regulation for the adoption of uniform principles on a guarantee for medium term transactions

for   public and private buyers, covered by general policies or floating policies   "'.    The
directive, which included a related premium system as well, was intended to define the
general principles which would govern the insurance policies, granted to exporters who took
advance overall cover for all, or part, of their transactions with third countries. It would only

129,Bulletin of the EC': 6/1973: 65: Item 2331;

130•General Report of the EC'(1972):  No 6: 324;

"ildern, 323;
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cover credits extending over a period of less than five years. Furthermore, it would provide

that the exporters would pay a premium calculated by reference to the individual member

states' policy premiums while benefitting, in relation to the latter, from substantial

reductions.

5.5.1.2.9 'European insurance System'
As still another part of its continuous efforts, the Commission proposed in June 1987

the institution of an 'European System on Export Credit Insurance'.It had to cover, by means

of common conditions, the common export contracts of enterprises from different member

states 132 However, the Council, fully in line with the expectations, has not yet managed

to reach a common agreement on this proposal as well.

Although experts do not expect a successful short term result, I can also mention

among the numerous efforts to gradually establish a common export credit policy the already

lengthy talks among the EC member states in order to finally arrive at one European export

credit insurance organization.

5.5.1.2.10 'Europe 1992'. Credit insurance
In the 'Export Credits Group' talks were initiated in order to achieve equal export

credit insurance conditions for the exporters of all individual member states in time for the
establishment of one internal Community market. As a first initiative, two working

committees were established. They first made an inventory of the different member states'

systems of export credit insurance. With regard    to    the ' short-term' transactions,    the

discussions still mainly focus on the issue to what extent credit insurance for account or with

the support of the state could be continued after 1992, or that the insurance has to be fully
left   to the private sector.   And   as   far   as   the ' middle-term' transactions are concenned,

133

the talks still concentrate on finding the appropriate way to prevent state supported credit

insurance from eventually disturb competition between European exporters '34.

5.5.1.2.11 Initiatives After the 1989 Events
First, the impact of the 1989 events in Central and Eastern Europe put new emphasis

on the 1976 Commission idea of an 'European ExIm Bank'. Because of the huge amount of
money, which will be needed, already in the near future, in order to actively support the

132COM  (8D 251 final.,  and OJ   1987:  C  230/4,

133Exports of capital goods, mainly to non-member countries, which due to both contract value and duration
period can not be insured by private credit insurance organizations;

'wAccording to the 1990 'Annual Report' of the , the NCM, the Dutch credit insurance organization:
NCM (1991): 28;
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efforts towards internal economic restructuring in these reforming countries, such common

institution, eventually to be set up in the framework of the 'PHARE' program, can surely
play a role of importance in the encouragement of Western capital transfers to the Central
and Eastern European region. After the Dublin 'European Council' meeting of April 1990,
the Council indeed requested the Commission to submit proposals to it as soon as possible.

As a first result, the Commission proposed in November 1990 the creation of a 'Community
Export Credit Re-Insurance Pool' '35. According to Article 2(b), the 'Pool' would have to
re-insure 40 % of the risk connected to individual member states' enterprises' export credits
to the Central and Eastern European countries m. Such a re-insurance would take place

by means of a proportional distribution among the export credit insurance institution of all
member states. Otherwise, the whole risk would only be run by the insurance institution of
the member state concerned.

Another result of the previously mentioned June 1990 European Council was the
decision to grant the Soviet Union EC credit guarantees to enable the Soviets to import

necessary agricultural food products. The original rules concerning the envisaged 1991
tranche of 500 million ECU were adopted in March 1991 137. Before its actual
implementation it had to be already amended once in June 1991 "8. And by the end of
October the Commission was again forced to revise them in order to include the possibility

, 139of so-called 'triangular operations . Thus the credit guarantee could not only be applied

to direct EC exports, but to exports from Poland, Hungary, Czecho-Slovakia, Bulgaria,
Rumania and the three Baltic States as well. The share of these 'triangular' operations was
not yet specified  inn this revision.  It had to be fixed by the 'Management Committee', which
assisted the Commission in its management of the loan. It finally reached agreement on a
25% share, enabling the Council to give its go-ahead to the implementation of the loan '40.

At the same time, the Community, the USSR and the banks concerned signed three
conventions relating  to  the EC credit guarantee   '41:

- A first convention, between the EC and the USSR, to fix the modalities of the credit

 35See for the Commission's proposal: 01 1990: C 302/6. And for the proposed EP's amendments and its
opinion: OJ 1991: C 267/64 and 66, respectively;

136According to Article 1 (Footnote 1), the Commission's proposal only excluded the Soviet Union;

mOJ  1991: L 67/21;

13:OJ 1991: L 158/4. See for its conditions: OJ 1991: L 200/12;

13901  1991: L 310/1,

Imcommission Regulation (EEC) No 3426/91 of 26 November 1991: OJ  1991: L 325/7;

m,Agence Europe': 27 November 1991;
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guarantee and the list of products likely to be purchased by the Soviets;
- A second convention fixing the terms of the guarantee between the EC Commission and a
banking union,  led  by the 'Deutsche  Bank', to which 29 banks  from  all EC member states

participate and,
- A third convention determining the credit conditions between this banking union and its
Soviet counterpart, the 'Vnesheconombank'.

The 'disagreeable' situation that the Council had to be updated on the latest assistance

efforts of the industrialized world during its 1 October meeting by the President-in-Office of

the 'G-7', the British Finance Minister, because the EC Commission was not invited to take
part in a 'G-7' mission to Moscow, did not withhold the Commission from preparing a draft

proposal for a second 1992 loan of 1250 million ECU. The Council, however, decided in
October that it was "premature" to already express a position on a Community proposal. The
Commission was asked to contact Soviet authorities first to clarify the situation, in particular
with regard to the competent Soviet officials the Community will be dealing with in this

operation. This quest for further investigations was mainly given in by the desire of the non-
'G-7'-EC member countries to first obtain a clear picture before they accepted a 'G-7'
decision  to be taken without their participation.

The Council Decision  of 16 December 1991 consisted  of the award  of a Community
loan for the purchase of foodstuffs, for 50% within the EC and for 50% in the other Central
and Eastern European countries '42, and of medical supplies. The medium-term loan of
1250 million ECU would be carried out in three tranches, the first totalling 500 million
ECU.

As a result of the collapse of the Soviet Union, the EC credit guarantees for exports
of agricultural and food products towards the region had to be seriously reconsidered as well.

The guarantee was still unhee(led until then because of the lack of credible interlocutors in
the former Soviet Union. At the so-called 'Ecofin' Council Meeting of 10 and 11 February

1992 the ministers finally agreed that the credit guarantee of 500 million ECU would only

be granted to the Republic of Russia. This decision would nevertheless be taken into account
when dividing up the credit of 1250 million ECU already decided upon. The other CIS

republics would obtain compensation in this context. The Commission received a mandate
143to negotiate and finalise this arrangement . The signing of the 500 million ECU

guarantee could now be accelerated. The EC and the Republic of Russia finally signed the

letters concerned on 24 February 1992 144. At last, the banking consortium headed by the

142According to Article  1  (1) of the Decision: Bulgaria, Czechoslovakia, Hungary, Poland, Rumania, Lithuania.
Latvia, Estonia, and Jugoslavia: OJ 1991: L 362/89;

"3OJ   1992:  L 64/22.  See also: 'Agence Europe':   10/ll   February  1992;

144,
Agence Europe': 24/25 February 1992;
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Deutsche Bank was able to grant credit to operators accomplishing the supply of foodstuffs.
As far as the second credit guarantee of 1250 million ECU is concerned, the

Commission is proceeding with its allocation between those CIS Republics which are
prepared to accept the conditions set by the previously mentione 'Ecofin' Council. Namely,
joint recognition of the former Soviet debts, payment of interest on debts, and the approval
of a guarantee on gold reserves. However, these conditions prove to be so severe that for the
moment only Russia indicated is willing to accept 145,

To conclude, despite the previously described efforts of both Commission and 'Policy
Coordination Group' to gradually establish one common export credit/guarantee/insurance
policy, the one real successes in this process, were the not-binding 1973 information and
consultation procedures, and the granting of a Community export credit guarantee to the
furmer USSR. The large majority of other directives, although adopted by the Council, have
failed to materialize and/or did not seriously effect the individual member states' export
policy. Such a gloomy conclusion 146 calls serious attention to the efforts made by the
OECD in this field. That is why I decided to make (plenty 00 room, in the following
paragraphs, for these OECD attempts towards, general as well as sectoral, 'gentlemen's
agreements'.

5.5.1.3 Evolving OECD Consensus on Export Credits 147

In 1955, the predecessor of the OECD, the OEEC, had already adopted several rules

governing measures, which committed the member states to abstain from artificial aid to their

exporters. The list of prohibited measures was expanded in 1958 and certain rules on export
credits were even included in the EEC Treaty. Although by the 1960 transformation of the
OEEC into the OECD these export credit rules were transferred to the GAIT '4s, there
remained continued concern on this issue in the new organization.

In 1963, with the assistance of the EEC Commission, the 'Group on Export Credits
and Export Guarantees' was set up in the OECD, open to all OECD members with export
credit agencies. It was composed of senior government officials from the participating
countries and had been set up with two major aims. First, to negotiate better procedures for

143

'Agence Europe': 22 February 1992;

146•Beyond that (i.e. the 1973 procedures), there are no EC activities, institutions or legal provisions in this area.
Nor has the Commission tabled any proposals, thus far, with a view to developing common support schemes and
procedures" (GATT (19918): Vol 1. 141);

147This paragraph is mainly based on the detailed description on the evolution and contents of the OECD
agreements in the export credit field, as given in: Marovcsik (1989), and Ray (1986);

'4:See the paragraph on export (credit) subsidies in the GAIT;
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the exchange of information and secondly, to reduce export credit competition among the
member countries by establishing common policy guidelines. It concentrated on credits with
a duration of over five years, which were therefore not covered  by  the 'Beme Union'.

During its first years, the Group attempted to reach agreement on the adoption of
general guidelines for the exchange of information. It lasted till 1972 before, after

considerable discussions, the group could finally produce two agreements, on the
establishment   of an 'Exchange of Information System'    and   of a 'Prior Consultation

Procedure', respectively.

5.5.1.3.1  Sectoral  OECD Arrangements
Initiatives concerning the group' s other major   aim, the establishment of common

policy guidelines, concentrated, in the first place, on various troublesome industrial
sectors. The first so-called 'sectoral arrangement', an 'Understanding on Export Credits', by
the way, was negotiated in the framework of another specially formed 'Working Party of the
OECD Council on Shipbuilding'. Agreement was reached  in the late sixties, between Japan
and  Europe and served, although  it was negotiated without the participation  of the  USA,
which neither imports nor exports ships, as the 'prototype' for the future sectoral OECD
agreements.    It   went into effect   in    1971 and continues in effect today   as   the only formal
OECD agreement on export credits, officially accepted by the OECD Council '49 Fourteen

OECD countries and the EEC Commission on behalf of the Community participate 150 and

its operations are coordinated by the already mentioned OECD working party.
In these years there was very little progress in the negotiations on several other

sectoral understandings, in specifically troublesome sectors as ground satellite communication

stations, nuclear power plants and aircraft. The members of the group soon recognized that

agreement on a general understanding on export credits for nuclear power plants was not
feasible  in  the near future. They therefore agreed  on the negotiation, and conclusion,   of an
informal consensus on nuclear fuel, which took effect in May 1974. After the negotiating

parties concerned had concluded, in May 1975, a 'standstill' agreement on export credits for
nuclear power plants, it took the OECD Group another nine years before a 'Consensus' on

.9Its official status differs from the informal status of the OECD 'Consensus', as well as of the other sectoral

arrangements, which  have all been negotiated  in  the OECD 'Group on Export Credits and Credit Guarantees',  but
have never been officially accepted by the OECD Council;

'fhe Council actually decided to accede to this OECD 'Understanding' only in December 1979. It then became,
on behalf of the Community, a party to the OECD 'Agreement on export credits for ships', as negotiated on 26
October 1979. It nevertheless lasted till April 1981 before the Council was finally able to conclude this OECD
Understanding and the EEC could participate, instead of its individual member states. As a result, the member states'
national protocols of interpretation, as annexed to the original 'Understanding', were removed  and the credit terms
were altered to take account of the actual situation in the shipbuilding industry. This sectoral arrangement has since
then been frequently renewed, taking into account the continuously changing market situation  in this sector;
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export credits in this sector could finally be reached. After the EEC Council, among other

participants, in July 1984 had adopted a decision for the implementation of this arrangement
in the Community, it took effect at OECD level on 10 August of that year. It complemented
the general 'Export Credits' Consensus', which  did not include this sector.

In July 1974, a similar understanding concerning ground satellite communications
stations was implemented.

In  1972, the EEC Council adopted a number of directives on the Community position
in the OECD Group as regards a 'sectoral arrangement' for the civil aircraft sector. The
first, limited, result of these negotiations was the 1975 'stand still' agreement. Prolonged
negotiations on a more comprehensive sectoral aircraft agreement took a very long time and

only in December 1984 the Council was able to adopt a Community position for the renewed

opening of negotiations. They resulted first in an early 1985 arrangement for wide-bodied
jet aircrafts (the so-called 'large aircraft') 151, which was extended by a consensus on

export credits for 'other aircraft ,    in   January    1986. Both agreements were thereafter, 152

incorporated into a general comprehensive understanding on export credits for civil aircrafts.
Like the previously mentioned sectoral agreements they also complemented the general
OECD  'Consensus'.

A sectoral understanding for agricultural exports is nowadays under negotiation 153

5.5.1.3.2 General OECD 'Consensus'
Beside these talks on sectoral arrangements, the Commission had established, since

the spring of 1974, close contacts with the USA and Japan with a view to finally conclude
a general 'gentlemen's agreement' on minimum interest rates, maximum duration and other
aspects of export credits.  Its main purpose was the limitation of international competition in
this area. Already in the beginning of the sixties, when competition between Western
exporters stiffened and long term government financing made its debut, followed shortly after
by subsidies, discussions on export credits started, in the frameworks of the 'Berne Union',
the OECD export credit group and the coordinating EEC group in this field. During these
first talks, the USA, considering credit terms as an element of competition and bearing in
mind of its own traditionally low domestic interest rates, insisted on the blocking of
international limitations on subsidies.

In the wake of the so-called 'first oil crisis' of 1973, talks and arrangements in this
field became all the more urgent to the countries involved. The resultant international

' 'Introduced by the Council's Decision of 24 June  1985 and valid from  1 July 1985;

152Adopted by the EEC by a Council Decision of 10 March 1986;

153GATT (1991a): Vol I: 140: Footnote 268;
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economic recession reinforced the threat of increased balance of payments shortages, which,
without the achievement  of  some  kind of 'consensus', could easily  lead  to a government
supported export credit race among the OECD member countries. At their 1974 Paris
Meeting, the ministers of the OECD countries therefore adopted a declaration, the so-called
'Trade Pledge', in which they called for the avoidance of 'destructive competition in official
support of export credits' and in which they confirmed their aim to establish "appropriate
cooperative actions to this effect in the immediate future . The Meeting also resultedI,  154

in the formation of a small 'ad hoc' group of key OECD countries, aimed at preparing
negotiations  on a comprehensive 'Gentlemen's Agreement'. After several preliminary talks
concrete negotiations started, in which the Commission was authorized by the Council to
participate.

After the 'Trade Pledge' had been renewed in June 1975, the subject was again taken
up at the first economic summit meeting of the heads of state of the six leading industrialized
western countries 155 in the French town of Rambouillet in November 1975. By the spring

of 1976, representatives   of the 'Rambouillet   Six', and Canada, had hammered   out   a

consensus on the implementation of similar individual export credit policies. It had to be

implemented, in the form of unilateral, but parallel, declarations, through a secret, non-
binding set of guidelines, which took effect in July 1976.

In the opinion of the Commission, however, this 'gentlemen's consensus' was in
violation with Article  113 of the Treaty,  for the four major EEC member states (the FRG,
France, Italy  and  the  UK), as members  of  this   'G-7', had insisted on adding unilateral
declarations to this arrangement, which was contrary to the Community's full competence
in the negotiations and conclusion of such agreement, according to the recent Court's Opinion
1/75. The Commission even decided to invoke a procedure, according to Article 169(1) EEC

156Treaty, against these states , before in the second half of 1976 a compromise was
reached. It restated that the representative of the Commission should negotiate on a
'gentlemen's agreement',  on the basis  of a Council's mandate, within  the OECD on behalf
of the EEC member states. After this delay, a Commission's proposal for a decision for the

application of certain guidelines, as worked out in the course of these negotiations, was sent

I 54As quoted by Ray (1986): 303;

'"This so-called 'Group of Six' ('G-6'), established in 1975, consisted of the US, the UK. the FRG, France,
Japan and Italy.  A year later,  it was transformed into a 'Group of Seven', when Canada entered the Group.  In  1977
the European Community also joined the meetings of the Group, represented by the President of the European
Commission;

'9Article 169 reads: 'if the Commission considers that a Member State has failed to fulfil an obligation under
this Treaty, it shall deliver a reasoned opinion on the matter after giving the State concerned the opportunity to
submit its observations. lf the State concerned does not comply with the opinion within the period laid down by the
Commission,the latter may bring the matter before the Court of Justice';
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to the Council in November 1976 and was adopted in March 1977.
The 1976 'Consensus', applied by nearly all the OECD member countries, including

all EEC member states 157, laid down, among others "*:
* The so-called 'Consensus-Matrix', which shows minimum interest rates and maximum loan
durations for three groups of borrowing countries:

- Category I: Relatively rich  ,
- Category II: Intermediate "', and
- Category III: Relatively Poor Countries.
These minimum interest rates represent the lowest level to which interest rates may be
subsidised. Through the lower interest conceded for categories II and III, and the longer
repayment period for category III, the stage of development of the respective economies is
taken into account, not in the sense of commercial but of development considerations;
* Down/intermediate payments: At or before the starting period at least 15 per cent of the
contract value had to be covered by cash payments;
* Interest rate adjustments: The Consensus rates were first revised on an annual basis, taking
-at least partially- into consideration the development of the market interest levels.
In case a participant intends to offer a credit that exceeds the maximum degree of permitted

concessionality, it should notify its intention beforehand, and explain the reason for its
intended action. Furthermore, an 'Annual Review' of the functioning of the 'Arrangement'
and the appropriateness of its 'Guidelines' by the participants will take place at OECD
Headquarters in Paris.

The formalization, as well as a first extension of the 'Consensus' was agreed upon

in February 1978. This informal agreement, officially known as the 'Arrangement on
Guidelines for Officially Supported Export Credits',  not yet complete, while there  did  not

exist full agreement among the participants on an amount of fundamental questions, was
therefore not sent to the OECD Council for ratification. By means of a Council Decision,
on the basis of Article  113, this 'gentlemen's agreement' was enforced  in the EEC,  from  1
April 1978. A first renewal of this decision took place in December 1979 before new
negotiations were initiated in May 1980 in order to bring its provisions, notably those on
minimum interest rates, more in line with the altered market situation.

These negotiations would stall for half a decade before agreement on a new
'gentlemen's agreement' could be reached. While the US in these negotiations continued to
press for a transition to market principles, the Community, which had reasserted its

157Non-EEC OECD member countries to the arrangement are: Australia, Austria, Canada, Finland, Japan, New
Zealand, Norway, Sweden, Switzerland, and the United States;

158Hiiusermann (1986): 94-98;

139Among others: Bulgaria, Czechoslovakia, GDR, Hungary, Poland, Rumania, and the Soviet Union;
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jurisdiction in the export credit field after the 1976 events, and Japan blocked action on
major issues, as tied-aid credits and interest rate differentials. This so-called 'game within
a game', which was being played inside  the EEC, where France, Italy and Belgium  were
pitted against the FRG, the Netherlands, Denmark and, usually, the UK, meant a big
hindrance towards reaching agreement. The first group of member states, blocked any efforts
inside the EEC to extend the elimination of subsidized export credits, as established in the
Community's internal market, to third countries. France also opposed to putting limits on
tied-aid credits. The second group, however, was in favour of the USA's point of view.
Between 1978 and 1982 a few steps were taken in reaching some sort of compromise but
agreement could only be reached after the US threat to extend extremely long term credits
with repayment periods   of   up to twenty-five years. Although in violation   of   the    1978

gentlemen's agreement, which had banned all loans  with a maturity of over ten years,  they

increased in this way the attractiveness of financing. The European credit agencies were,
contrary to the USA and Canada, confronted with a very thin European market for these

long-term bonds market and therefore asymmetrically vulnerable to competition over terms-
to-maturity. The US introduction of these loans would, for instance, seriously increase the
French government's direct costs of continued subsidization. Together with the fact that the
other EEC member states were in favour of some sort of compromise in order to avoid a
credit war over long-term loans, which caused to the French the threat of being outvoted in

the EEC, it caused the French to finally yield in 1982. So, less than a year after the French

concessions in the EEC and OECD, an agreement, tightening the 1978 Consensus, could be
signed by the participating OECD states 160

Another main element in these negotiations was the US concern in the granting of
credits to the Soviet Union on too favourable terms in the eyes of the Americans 16: The

EEC started, in the early months of 1982, as part of the Western reactions to the December

1981 events in Poland, to opt for the reclassification of the USSR in the first 'Consensus'

category of countries (the 'relatively rich'). The 'neutral' participants in the 'Consensus',
however, were only prepared to take measures, which were based on strictly economic

criteria. In June 1982, the parties concerned could finally reach agreement on raising the
interest rates for the first two 'Consensus' categories of countries, the 'relatively rich' and
the 'medium' countnes. Besides, a number of countries with a per capita GNP above US$

4,000 were to be reclassified as 'relatively rich', among them the USSR, Czechoslovakia and

'011The description of the role of the EEC and its member states in these lengthy negotiations are based on:
Moravscik (1989): 184-190. His detailed story is mainly based on interviews with EEC representatives;

16'This concern was mainly aroused by the Soviet aggression against Afghanistan and strengthened, later on, by
the December 1981 events in Poland. This concern also constituted one of the underlying elements in the US
motivation to apply the so-called 1982 'gas pipeline' embargo, which then caused a serious quarrel between the US
and the EEC and several of its member states. See in detail further on in this Chapter;
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the GDR 162 161

During the above mentioned negotiations in the framework of EEC and OECD, the
' 1978 Guidelines'  had to be frequently changed due to several minor amendments. The basis
for a first compromise permitting amendment of the guidelines was produced only in October
1981. This compromise, representing an interim solution, was approved by the Council on
16 November 1981 and entered into force immediately. Negotiations were again opened in
May and June 1982 and resulted in a draft for a new arrangement, running from 6 July 1982
until 1 May 1983. This was adopted by the Council on 28 July 1982 and took into account
certain changes, which were requested by the Community. As negotiations on a new
agreement were without success until the end of October 1983, the Council had to renew the
1982 Decision twice, originally until the end of June and again until the end of October. The
new 1983 'Consensus', of unlimited duration, provided for a automatic system for minimum
interest rates adj ustment.    This was deemed necessary because the annual adjustment
procedure always led to disagreements over the direction and extent of interest changes. The
new automatic system became fully operational from July 1986 with the aim to bring the
'Consensus' rate closer to the market rates and to adapt them semi-annually. The system tied
changes in the 'Consensus' matrix to changes in the weighted average of government bond
yields for the five currencies making up the International Monetary Fund's Special Drawing
Rights, replacing the periodic and lengthy negotiations by which these rates had previously

been adjusted. The 'Consensus' interest rates do therefore not differentiate by currencies.
During the period of sharply rising or high interest rates which started in mid-1979, these
delays had often resulted in the matrix minima remaining at levels well below commercial
rates for considerable periods.  This,  in  turn, had permitted a rather high interest-rate subsidy
element in export credits that nevertheless met 'Consensus' guidelines. The sharp increase
in minimum rates of interest that accompanied the automatic adjustment system caused a
serious problem for loans in currencies which had interest rates well below the new
'Consensus' minima 164. When the competent authorities in these countries had been furced
to abide by the 'Consensus' minimum interest rate, they would have been forced out of
business. Moreover, the official agencies of other participants in the 'Consensus' would have

162Maslen (1983): 341;

16]According to OECD ( 1989: 36) the action has indeed been effective: 'Throughout the  1980s the official export
credit agencies of OECD countries have been willing to support domestic exports to the countries of Eastern Europe -
-  with   Poland  and, at times, Rumania being notable exceptions. However, interest rates charged by official export
credit agencies, which in the 1970s and early 1980s sometimes fell below market interest rates, now tend to move
closely in line with market rates. This trend stems in part from an agreement among participants in the arrangement
guidelines for officially-supported credits ('the arrangement') to set lending terms on basis of rates prevailing in
markets';

164Like the Japanese Yen, the Swiss Franc and the West German Mark;
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fuund themselves unable to use these currencies for their operations. The participants
therefore agreed  that,  when the commercial rates of interest  of a participant' s currency  fell

below the 'Consensus' minima, a so-called 'commercial interest reference rate' ('CIRR')
would be adopted to serve as a minimum official lending rate. A formula was created for
fixing the CIRR for each currency 165. However, the unsatisfactory working of this CIRR
system 166 forced the respective participants' experts to (still) look for a revised method to

determine realistic and generally accepted CIRR rates.

The revised 'Consensus' entered into force on 15 October 1983 and the Council made it
applicable in the Community by a Decision of 26 October 167

So, like the 1978 arrangement, the 1983 revision only resolved certain problems by

exacerbating others. The use of tied-aid credits, for instance, continued, and, moreover, the
arrangement's interest rate minimums still did not reflect the individual countries' market

rates. The USA continued in pressing for an international export credit regime, more firmly
grounded in market principles. This US point of view was shared this time by several high
EEC Commission officials. The Commission therefore even commenced to use aggressive

agenda-setting tactics, such as tabling proposals ' for discussion' at meetings of the full OECD
working group without the full support of the EEC member countries. The French, which
were again, at first, strongly opposed to any further arrangement, were, especially after its

1985 imposition of a domestic austerity program, forced to substantially cut back their export
credits subsidies. And affected by a new aggressive US programme as well, the French had

to accept the new modest reforms of the 'Consensus', which were formalized  by  the  OECD

in April 1985. In May 1985 the Council adopted a Decision to make the revised agreement

applicable in the EC 168.

The first extensions of the new agreement took place in April and October 1986. A

partial agreement on the so-called 'tied-aid credits' problem was approved of by the Council

on  9  February 1987. Final agreement  on a revised general 'Consensus'  was then reached  a

month later. And by a Council Decision of June 1987 it was made applicable in the EEC.
At its November 1987 meeting the 'OECD Export Credits Group' approved a new Consensus

text. It took into all the new arrangements, as agreed upon in March 1987. They implied,

16'Mostly defined as a margin over monthly average government borrowing costs of long-term fixed interest rate
funds;

166* The mixture into one system of, on the one hand, currencies that may be subsidised and, on the other hand,
those that may not, created many problems, and
* The difficult, if not impossible, task to devise 'CIRR's for low interest rate countries that were acceptable to all
participants;

167 ee for a short analysis of the contents of this agreement: 'OECD Observer': November 1983:  19;

' *Before that the Council had already decided in October 1984 to extend the 1983 Consensus till 15 April 1985;
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among others, a ban on subsidies in both the internal OECD trade and the East-West trade.
Pending the conclusion  of the negotiations on further improvements  of the 'Consensus',  as
initiated almost immediately after agreement was reached on the 1987 text, the 1987
Guidelines remained in force '69.

In the framework  of the 'Arrangement',  more  new OECD rules  on the granting  of
tied aid credits came in force on 15 February 1992. They redirected tied aid credits from
better-off developing countries, generally credit worthy and thus able to attract commercial
credits, towards less-well-off developing countries.  In the European Community, these new
rules   went into effect   on 15 February 1992 following   a Council Decision. The Council
stressed    that   it   was " still necessary to reduce   to the minimum the counter productive
competition in the field of export credits benefitting from public support",  and "to strengthen
international cooperation so as to avoid deterioration in credit conditions" 170

Although the 1978 'Guidelines', as extended/renewed in 1983, 1985, 1987, and 1992,
together with the previously mentioned sectoral understandings, still
* do not cover agricultural and military exports 171,

* have not solved all export credits questions, and
* have not lost its informal, non-binding character,
they nevertheless succeeded in the, rather successful, institutionalization of trade finance
within a strong, regulatory regime. The fact that in recent years even the NIC's, which are
not members of the OECD, have formally or, more often, informally complied with the
Consensus' minimum interest rate provisions, shows even more clearly the importance and
success of this export credits' arrangement.

5.5.1.4 Expod (Credit) Subsidies in the GAIT
When the OEEC was transformed into the OECD in 1960, it handed its obligations

in the field of export credits, along with other OEEC obligations on export subsidies, over
to the GAIT. The GAIT member states agreed that these measures were generally to be
considered subsidies in the sense of Article XVI(4) of the GAIT.

 69Consequently, the Council had to further extend the 1987 'Consensus' on:
-  8  October 1990: Extension  till 15 october  1991,
- 22 October 1991: Extension till 15 october 1992. This Council Decision meant (another) ignorance of a
Commission Proposal of 13 June 1991. This proposal (COM(91)217 final), on the one hand, had to make the OECD
Arrangement applicable in the Community for a 'indefinite period; and, on the other hand, had to empower the
Commission to adopt, on behalf of the  EC, the future technical adaptions or minor amendments to the Arrangement,
all substantial amendments being adopted following the 'Article  113 EEC Treaty' procedure;

170,
Agence Europe': 22 February 1992;

17'These exclusions are explained by Moravscik (1989: Footnote 46) by the fact that these credits are
administered, in the US, by the Department of Agriculture and Defense, respectively, in contrary to the export
credits, acwally covered by the 'Consensus', which are indeed administered by the US Exim Bank;
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The current GAIT rules for export credit subsidies are to be found in the 1979 GAIT
'Code on Subsidies and Countervailing Duties , negotiated during the Tokyo Round of, 172

multilateral trade negotiations. Direct reference to export credit subsidies can be found in the
Code's Annex, giving an 'illustrative list' of export subsidies. It is, however, stated in this

Annex, under heading  'k', that parties to an agreement concerning official export credits,  like
the OECD 'Consensus', of which, at least, twelve of the original signatories of this GAIT
'Code',  or of its renewed or extended successor, are still member by  1  January  1979„  may
issue measures in the field of export credits, according to that agreement. In the framework
of the current 'Uruguay' GAIT negotiating round talks are still going on with regard to a
renewed and extended  'Code on Subsidies and Countervailing Duties'.

5.5.1.5 Export Promotion Measures
In   1961,  as  part  of the efforts to coordinate the different aspects  of the commercial

policy, the member states, in the framework of the Council, started an examination on the
comparison of their individual programmes for taking part in industrial fairs and expositions
in third countries. It included the three participation variations for such manifestations:
individual member states' participation, joint member states' participation and joint member

states' participation under the umbrella of one Community pavilion.
In its efforts to gradually harmonize these different member states' measures and to

achieve a sort of common export promotion policy, the Commission also frequently examined

the individual member states' efforts to promote the creation of new markets outside the EEC

(insurance and aid), as well as measures concerning exhibitors at foreign fairs. At the end
of the transitional period, the Commission's efforts still mainly consisted of such
examinations, and no harmonisation, let alone a common policy, had been established.

Finally, at the beginning of 1983, meetings were held, for the first time, on the
initiative of the Commission's Vice-President Mr. Haferkamp, between Commission's
representatives and the directors of the individual member states' export promotion agencies.

The main purpose of the meetings was to explore ways in which cooperation between these

national export institutions could be strengthened. Such cooperation had to pursue a twofold
objective. Firstly, the putting into effect of a more logical range of actions towards a given

third country's market and secondly, to concentrate these actions on a certain amount of

important countries. It was agreed that such discussions would be organized on a more
regular basis.

Under the 1984 budget the EEC was, for the first time, able to make a financial
contribution to these export promotion efforts, making, among others, the setting up, in close

cooperation with the member states' agencies, possible of several EEC trade missions to

172 J 1980: L 71/72;
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various third countries.
The Council also started to examine each year the individual member states' inten-

tions. as well as the plans of the Commission, for their participation in third countries'
industrial fairs and expositions. The examination was mainly aimed at the further
improvement of the Community's image at such manifestations. This could be achieved, for
instance, by the re-grouping of the individual member states' pavilions around the pavilion
of the  EEC.

The growing cooperation among the member states' national export promotion
agencies became also visible in 1985, when country studies, made by the French and West
German agencies, were made available to the other member states' agencies.

From 1989, the joint export promotion actions by the member states' specialized

agencies and the Commission has been characterized by a broader scope. First, a larger
amount of third countries are involved and, secondly, the trade promotion activities have
been broadened. The promotion actions were, for the first time, also directed to one of the
Central European countries, Hungary.

5.5.2 Export Controls and Restrictions

5.5.2.1 Common Export Rules
The abolition of export restrictions between the EEC members, which had to be

achieved at the latest, according to the Articles 16 and 34 of the Treaty, by the end of the
first stage of the gradual establishment of the customs union, had to be accompanied by an
uniform attitude with regard to third countries. Owing to deflection of trade, the member
states could otherwise meet difficulties in obtaining supplies of certain products. In  1961 the
Commission therefore initiated an examination of the situation in this field and listed a
number of products in respect of which it was deemed necessary to obtain common limitation
measures vis-d-vis third countries. On 20 December 1961, as a first result, the Commission
addressed four recommendations to the member states, in pursuance of Article  115(1)  173.

Early in 1962, the member states acted on these recommendations and agreed to
resume their examination of the restrictions on exports to third countries before the end of
1963. While the common restrictions on exports of uncut diamonds and wood were abolished

173 "he recommendations concerned the following products:
* raw hides (extending a Commission's recommendation to the EEC countries concerning the export of certain
categories of raw hides, already made in August 1959),
* certain types of wood,
* uncut diamonds.
* hemp seed and
* non-ferrous metal scrap;
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in 1963, a harmonized EEC system for the other products still remained in force.

By the end of the transitional period, the Commission, with the cooperation of the

individual member states, had succeeded in almost fully harmonizing the export arrangements
as   far as export limitations were concerned. The individual member states, however, still
maintained their own export quotas and bans on exports to third countries, although only in
respect of 60 headings of the customs tariff.

In a Commission's effort aimed at adoption before the expiry of the transitional

period, a proposal   for a regulation establishing common rules for exports   was   sent   to   the

Council in August 1969. The Council indeed adopted the regulation in time, on 20 December

1969 174 These rules are based on the principle of unrestricted trade. Beside the free
movement for 1037 headings of the common customs tariff, the regulation, however,
simultaneously provides for export restriction procedures to be imposed in cases of, for
instance, critical supply situations and/or unfair competition. If economically justifiable,  the
adoption of common liberalization measures for the remaining individual member states' 60

headings was also provided for. However, these restriction procedures are currently not
applied 17,

And according to the, most recent, 1982 amendment of these common export rules 176,

several member states are still entitled to impose individual export restrictions on 46
products '77. Most of these restrictions are, however, no longer resorted to as well 17z

5.5.2.2 Other Specific Purposes: National Security
All member states participate in COCOM and, accordingly, impose export controls

on the basis of an agreed list of security relevant products, with the exception of Ireland,
which nevertheless applies a comparable system. Prompted by the fact that the Commission

is neither participant nor observer to COCOM, the procedures concerned are applied at the

national level and include intra-EC trade. The Commission has noted that "the red tape

imposed by this system" is no longer compatible with the abolition of internal frontier
controls and the increasing demand for industrial cooperation within the EC and throughout

Europe. In the Commission's view, it may be appropriate to take account of 'Internal

174

Council Regulation (EEC) No 2603/69 of 20 December 1969 establishing common rules for exports: 01  1969:
L 324/25;

17'GATT (1991(a): Vol I: 143;

176(ouncil Regulation (EEC) No 1934/82 of 12 July 1982: 01 1982: L 211/1,

17'France and Italy (17 cases each), Ireland (6), Greece (4), Belgium (2) and Denmark (1);

AsAccording to the Commission (GATT (1991(a): Vol I: 143: Footnote 275);
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Market' aspects in the framework of COCOM 179

5.5.2.2.1 COCOM Export Controls 180

An important role, as far as export controls with regard to the Central and Eastern
European countries, is taken up the COCOM, the 'COordinating COMmittee on Export
Controls'. This informal organisation, rooted in  the  'Cold War' and an instrument in the US-

, 181initiated 'economic containment policy , has operated since 1949 on a confidential basis
to control and monitor the trade in strategic goods with 'Communist' countries. Its
participating members are all NATO member states except Iceland, and with the latter
addition of Japan and Australia. Its two main objectives are:

First, the composition and periodical actualization of the three lists covering technology and
goods which are prohibited to be exported to the 'communist' countries 182. Exceptions to
the embargoes can be authorised by COCOM only on a consensus basis. However, members
can also bypass the COCOM procedures and issue their own licenses. Members maintain
their own national lists ('Commodity Control List' (CCL)), and control is exercised at the
national level. And secondly, the control on the observance of the COCOM rules.

Ever since its establishment, the COCOM partners have tried to agree on a definition
of 'strategic technology'. Beside the serious limitations, which  a  ban on technology  and
know-how transfer, like all commodity embargoes, suffers '83, a lasting 'general division

184of opinion' between the United States and the West European (EEC member) countries

179According to the 1990 'Fifth Report of the Commission to the Council and the European Parliament
Concerning the Implementation of the White Paper on the Completion of the Internal market', as quoted by:
GATT (1991a): Vol I. 143;

'mSee on the COCOM organisation: Adler-Karlsson (1980), Jacobsen (1989), Roodbeen (1988), and Root (1984);
On the related problem of the West-East transfer of technology: Mcintyre and Cupitt (1980), Nlitzold (1988),
Notzold and Beitel (1983), Perle (1984), Rode (1987), and Vogel (1985);

' 'The 'Containment' policy was first described by 'X' (194D, who later turned out to be the US diplomat
George Kennan. See on 'economic containment' Stent (1986);

'uT'he 'COCOM List' ('International Control List' (ICL)) is divided into three sub-lists:
A civil list ('Industrial-Commercial List'), a military list, and an atomic energy list;

'*3* The problem of alternative sources, in this case information and knowledge,
* In due course the development by the 'communist' countries of their own technology,
* The 'communist' countries' resort to espionage to obtain information (See on the Soviet efforts to illegally obtain
Western 'high technology' (Dirksen (1986)), and,
* The expectation that the refusal of technology transfers would do no more than delay 'communist' industrial
progress, in stead of preventing it;

18400 the classification of dual-purpose items (military as well as industrial). While the West Europeans generally
prefer that military uses should be very clear before items are classified as prohibited, the United States advocate
a very broad definition of 'security';
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has prevented mutual agreement  to be reached. Furthermore , given the absence of a185

arbitrary separation of technology which is for military purposes, from that related to

peaceful industrial uses, the lack of consensus is hardly surprising. Moreover, a judgement
on the economic impact of denying or providing technology is extremely difficult because

it still has to be used productively.
To conclude this section on COCOM, I will enumerate some case studies in order to

illustrate this 'division of opinion'. Firstly, although ever since  1948 all COCOM countries

have been able to agree on well-defined export restrictions, the US allies have consistently
opposed using export restrictions for political purposes not clearly related to Western security
interests. Their opposition to selective, politically motivated controls flows from disbelief that
Soviet behaviour would be altered thereby and from doubts that such controls could be
clearly defined and equitably administered '86. Furthermore, allied reluctance to use trade

controls to punish odious Soviet behaviour is usually attributed to the higher priority they
allegedly place on trade, although no Western country is heavily dependent on trade with the
East "7.
Secondly, there was the inability from 1978 to 1984 to reach COCOM agreement on

strengthened multilateral computer controls . As a consequence, many US export188

controls were imposed unilaterally. This resulted in a relatively more extensive US CCL
which,   in  its turn, constituted a potential new source of mutual conflict 189 Thirdly,   the
continuous discussions on the improvement of the COCOM rules, as well as the on their
more stringent application.  From the beginning of the eighties, the end of a period of dttente,
the COCOM partners were convinced of their necessity. The negotiations on such

improvements remained, however, without success for quite a while because of the (too) high
US demands. The US were nevertheless in favour of comprehensive simplification of the
COCOM regulations, implying a reduction of the amount of items on the ICL, because it
would enable the member countries to improve their control on the observance of the

 Doxey (1983): 75;

'86Root (1984): 61;

'nRoot (1984): 61, and Marsh (1984): 2;

'"Root (1984): 61;

MSuch 'divisions of opinion' did not only appear between COCOM partners, but within the individual

participating states as well. In the USA, for instance, the establishment of a negotiating mandate on the regular
revision and actualization of the COCOM ICL turns out to be. each time again, a quarrel between the respective
competent Departments of Commerce (DoC) and Defense (DoD). During these talks the DoC favours a far more
accommodating point of view with regard to the West Europeans than the 'Pentagon' (See on the DoC-DoD
confrontation: Roscam Abbing (1987): 247-248, and in general on the internal US discussion: Clarizio and Woolcock
(1985)). Besides, each COCOM member country has to take into account, more or less, the nationa] industrial lobby,
which zealously advocating a government point of view as liberal as possible;
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COCOM rules. A compromise between the US and the other participants was finally made
in  1984. The US agreed with a reduction of the amount of ICL items, while their partners,
in their turn, agreed with control intensification with regard to the so-called 'highly sensitive'
goods. It was reconfirmed and actualized for the first time on 29 January 1988 'w. Apart
from the relaxation   of the control on exports of certain types of computers   m, as agreed

upon   during  the  July 1989 meeting, this process, however,   did   not  lead   to a short-term
comprehensive revision of the COCOM regulations.

The 1989 revolutionary events  in the Central and Eastern European countries  and
their politico-economic consequences meant a strong impulse for this evolving COCOM
revision process. The EEC member states soon became convinced of the necessity of
technology transfer to these reforming countries. And aware of the potential hindrance of this
transfer by means of the existing COCOM regulations, the Twelve declared their
preparedness towards a comprehensive revision of the COCOM lists during their
extraordinary Paris Summit of November 1989. Their final aim was to arrive at a small
amount of highly sensitive strategic goods to which the control and restriction system would
remain in force. The US, although in a more moderate way, had to admit the desirability of
such a revision as well. On the high level COCOM meeting of 6 and 7 June 1990 a first
serious reduction of the 'ICL' list was therefore decided in. Eight working committees
were  instituted to investigate the restructuring  of the list by  the end  of  1990. The concessions
were made with regard to all former communist countries concerned, with the exception of
the Soviet Union. The US still insisted on a special treatment of this country, which would
from 1 January 1991 on be granted the same favoured treatment as China '93 Continuous
deliberations resulted in a new COCOM system which came into force at the beginning of
September 1991. It meant another compromise between the Americans on the one hand,
which were still in favour of maintaining a more restrictive system, and the more liberal
European and Japanese point of view, on the other hand. Together with a considerably
shortened list of high technology products '94, vigilance was reinforced on export licenses.

 'Agence Europe': 30 January 1988;

'9'The export of 16-bit computers was allowed from 15 August 1989 on. But the export embargo with regard

to the stronger, 32-bit computers remained in force;

192116 products were removed from the list, while the restrictions on several others were considerably relaxed.
The goods in particular concerned were machinery, computers and telecommunications ('Agence Europe': 8 June
1990);

min October 1988 China was granted a certain relaxation of the COCOM rules;

,94The  list was shortened  from   120  to 40 products. The liberalisation concerned most semiconductors,  most
machine tools, and mini-computers. The products retained were mainly large computers, certain marine and
aeronautic technologies, advanced propulsion systems, the latest electronic materials, material such as carbon fibre
and polymers, lasers, high precision machine tools, and certain telecommunication materials ('Agence Europe': 8
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5.5.2.2.2 EC and COCOM
In a consideration of the relation between EEC and COCOM several problems come

to the fore. Firstly, the non-COCOM membership of EEC member state Ireland, which,
however applies a comparable control system of its own.  In case the EEC wants to develop

common embargo activities in the field of its common commercial policy, as based on Article

113, it will have to create an exceptional position for Ireland. To fill up possible 'holes' in
the Community embargo resort should  be  made to Article  115 EEC Treaty.

And secondly, it is questionable whether the respective Article 223 and 224 EEC

Treaty provide the individual EEC member countries the competence to individually carry
into effect the COCOM rules . In general the view is taken that Article 223 has to be195

interpreted in a narrow sense. According to Article 223 1(b) it would therefore only196

relate to the military COCOM list. Furthermore, the "list of products to which the provisions

of paragraph  1 (b) shall apply" as mentioned in Article 223(2), was "during the first year after

the entry into force of this Treaty", i.e. 1958, drawn up by the Council and was, at any rate

until 1980, never changed after '97 le. The Article 223 list therefore definitely can not
match the current COCOM 'International Commodity List'.  At best, the list corresponds with

the military part of the 'ICL'.
Article 224, on the other hand, has to be interpreted in general in a narrow sense

according to the Court's jurisprudence 199. On the other hand, several individual member

states favour an extreme interpretation,  in the sense  that  they have maintained the sovereign
national right to impose certain measures, notwithstanding the delegation of competence in

this field to the Community.
Beside this 'division of opinion', the informal character of the COCOM organisation

implies that its regulations do not create any juridical international "obligations" as referred

to in Article 224.
In order to fill up these respective gaps in Community law, as well as enable the

June 1991);

wsKuyper (1987): 20-21, and Kuyper (1988): 60-61, and 65-67;

196Article 223(1): "The provisions of this Treaty shall  not preclude the application of the following rules:
(b) Any Member State may take such measures as it considers necessary for the protection of the essential interests
of its security which are connected with the production of or trade in arms, munitions and war material; such
measures shall not adversely affect the conditions of competition in the common market regarding products which
are not intended for specifically military purposes";

' 'This list was published after 30 years for the first time in 'Annex A' to Enclosure No 7 of'Towards a Stronger
Europe' (1986): Vol 2: 152-153;

'9sKuyper (1987): 20, and 26 (note 79);

MCase 222/84:  (ECR 1986): 1651-1694. In particular points  26,  27  and  60;

152



member states to incorporate the COCOM regulations in their respective national legislations
according to the EEC Treaty, several alternative measures could be considered 200. Firstly,
to actualize the Article 223 list, and to extend it with the so-called 'dual use' goods.
Secondly, to give the COCOM regulations a binding character according to international law.
This would give the member states according to Article 224 the competence to individually
satisfy these regulations  201. And thirdly, a Council Regulation based on Article  113  EEC
Treaty, taking into account the previously mentioned exceptional case of non-COCOM
partner Ireland. However, given the questionable right to further exist of the COCOM
organisation as another consequence  of the politico-economic impacts of the  ' 1989 events',
it is of seriously doubt nowadays whether such improvements are still necessary 2:

Furthermore, the intended establishment of one internal EEC market by 1 January
1993 calls for both a common export control mechanism on COCOM goods and a common

policy with regard to the 'dual-use' and other strategic goods. Beside the 'Ireland' problem,
another hindrance to such a control will be the fact that many EEC member states still
consider this control a national competence, with aspects concerning foreign policy and
defence matters. The Council and Commission, for a long time divided among itself as

well 203, finally seem to have both reached consensus on the necessity of common control
rules 20*.

The 22 January 1992 Commission's communication to the Council and Parliament on
a future 'Single Market' regime for 'dual use' goods and technologies, meant a first initiative
in this field 205. It does not yet contain operational proposals but is aimed at stimulating the
debate. In the Commission's opinion, the present situation will be an obstacle to the
functioning of the single market as, among others:
* the individual member states' lists of products subject to export controls are not uniform,
* the member countries' lists of banned destinations are not known,

20 See Kuyper (198D: 21;

201 Ever since the establishment of COCOM the United States have been in favour of such proposition. They
were, however, confronted with the continuous resistance from the other participants;

202 he December 1991 'Maastricht' final draft of the 'Treaty on Political Union' ('Agence Europe Document
No  1759/1760'  of 7 February  1992) has indeed  left both Articles unchanged;

203Roodbeen (1988): 21;

204'rhe 12 member states, including Ireland, reached consensus according to a Commission's spokesman at the
conference 'The European Community in the 199Os: Major Issues and Priorities for the Dutch Presidency' (The
Hague; 21 and 22 March 1991);

20. Agence Europe': 23 January 1992.  It has been the first outcome of bilateral talks between Commission and
individual member states, which were initiated by the end of May 1991 ('Agence Europe': 30 May, and 8 June
1991);
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* export licenses are national,  and

* the penalties and fines provided for infringements vary substantially among the member

states.

Instead of lifting these obstacles to a unified market, the envisaged Community regime will

allow for more reliable and strengthened export controls to third countries. According to the
Commission, a system of free intra-Community movement and reinforced and improved
controls is desirable  not only at a political level,  but also at an economic one, in order to
encourage better Community integration   of the industries concerned. Consequently,    the

Commission suggests the establishment of:
* a common list of 'dual use' goods and technologies subject to control,
* a common list of banned destinations,
* common criteria for issuing licenses, and
* a forum or mechanism in which to coordinate licensing and enforcement policies and

procedures, and administrative cooperation between customs and licensing offices.

As  stressed   by the Commission, these initiatives are urgent, in relation   to the creation   of  a

single market at the beginning of 1993 2:

206In addition, export controls and restrictions may also be imposed for a range of other specific purposes, which
are of minor importance in this respect, such as:
* The protection of life, health, and environment:
The 1982 regulation on the implementation of the 'Convention on international trade in endangered species' (Council
Regulation (EEC) No 3626/82 of 3 December 1982: OJ 1982: L 384/1) also provides for export controls.
Accordingly, EC exports may be made subject to export permits or re-export certificates.
A common information and notification procedure is established for exports (and imports) of chemicals which are
banned or severely restricted on account of their effects on health and the environment (Council Regulation (EEC)
No 1734/88 of 16 June 1988: OJ 1988: L 155/2. Its Annex contains a list of 21 chemicals to which these

requirements apply. The list is to be reviewed by the Commission from time to time taking into account the

development in Community rules). in addition, member states still maintain their own information systems.
Under another Council Regulation (Council Regulation (EEC) No 428/89 of 20 February 1989: OJ  1989: L 50/1),
exports of eight chemical products which could be used for arms production are made subject to prior export
authorization. These authorizations, administered by the individual member states, are required to preventexportation
if there is reason to believe that the products will be used for chemical weapons, or that there is a risk of delivery,
directly or indirectly, to areas of war or serious tension. Member states also operate their own systems, covering
a wide range of chemical products. A March 1990 Commission proposal. aimed at extending the list of products
under control and at introducing certain administrative provisions on an EC-wide basis. is Still under examination.
In June 1989, the EC, as well as several individual member states, signed the 'International Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances'. Accordingly, the Community is committed to establish
export controls on products which can be used for the illicit production of drugs. Legislation on certain aspects has
been passed late 1990, and further parts are expected to follow soon.
Council Regulation (EEC) No 2219/89 of 18 July  1989 (OJ  1989:  L 211/4) provides for export prohibitions on food
stuffs and feeding stuff which, after nuclear accidents or similar emergencies, exceed prescribed contamination levels.
The same levels are laid down for internal EC application.
The EC has assumed obligations to control or restrict transport and trade in environmentally dangerous substances.
The  EC and all member states are signatories to the 'Basel Convention on the Control of Transboundary Movements
of Hazardous Waste', the 'Vienna Convention for the Protection of the Ozone Layer' and the 'Montreal Protocol
on Substances that Deplete the Ozone Layer'(The 'Basel Convention' has not yet entered into force and, thus far,
has not been ratified  by the  EC. The provisions of both the 'Vienna Convention' and the 'Montreal Protocol' were
transposed into EC law by Council Regulation (EEC) No 3322/88 of 14 October 1988 (OJ 1988: L 297/1). As
regard exports, producers and traders are required to inform twice-yearly the Commission and the competent member
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5.5.3 Export Embargoes

2075.5.3.1 Soviet Invasion of Afghanistan
On, 3 January 1980, almost immediately after the Soviet invasion of Afghanistan (27

December 1979), US President Carter asked the Senate to postpone its debate on ratification
of the SALT II agreement, signed 7 June 1979. The following day a series of diplomatic,
cultural and commercial penalties to be imposed on the Soviet Union were announced as
well. The commercial measures, as far as embargoes on exports are concerned, comprised:
* A ban on the export of 17 million tons of grain ordered by the Soviets in the USA 208,
* A ban on the provision or exchange of high technology items and a more rigorous set of
criteria to govern exceptions. Besides, in March 1980, the USA announced to limit the export
of industrial know-how as well.

These measures were announced unilaterally and allies were only urged to support
them  'ex post facto'.  Of the EEC member states only the United Kingdom decided to respond
to   this   'call for collective pressure'.    On 24 January    1980 the following (commercial)
measures were taken:
* Termination of preferential credit arrangements for the Soviet Union,
* Tighter application of the COCOM rules for the transfer of sensitive technology to the
Soviet Union.

The other EEC countries were less enthusiastic. While the FRG was at least prepared
to cancel high technology exports, France announced that it associated itself with the
condemnation expressed  by its allies but would pursue an independent policy.   At  the  EEC
Foreign Ministers' meeting   on 15 January was therefore no agreement   to take specific

states' authorities of their deliveries„ separately, to parties and to non-parties of the 'Montreal Protocol').
Furthermore, the EC approved, as far as its jurisdiction is concerned, in April 1990 the OECD Council
Decision/Recommendation on the control of transfrontier movements of hazardous waste (Council Regulation (EEC)
No 90/170 of 2 April  1990: OJ  1990: L 92/52).  It is thus committed to prohibit the export of hazardous wastes to
all countries that have imposed prohibitions on imports for disposal. A subsequent Council Directive (Council
Directive No 86/279/EEC:  OJ  1986:  L 181/13) stipulates supervision, control and additional notification procedures
for transfrontier shipments of hazardous waste with respect to extra-EC exports. Furthermore, a draft Directive aims
at the establishment of a comparable system for radioactive waste. Prior authorization and notification requirements
would in this case pertain to all shipments, and
* The preservation of national treasures:
To prevent exports of individual member states' cultural heritage (treasures of artistic, historical and/or
archaeological value), they have set up different control and authorization schemes. In the 'Internal Market' context,
the Commission considered the imposition of companion measures at the Community level. For that purpose
exploratory talks with the member states were initiated and a first Commission proposal was presented on 15 January
1992.In the Commission's view, the export of such treasures to third countries has to be accompanied with the
obligatory issue of an 'European export permit';

20700Xey (1983);

20*This amount was additional to the 6.8 million tons sold annually to the Soviets in terms of the bilateral
agreement of 20 October 1975 which was not affected;
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counter-measures against the Soviet Union. It was only agreed in principle that agricultural
exports should not directly or indirectly be substituted for the grain sales embargoed by the
United States . And only after lengthy discussions the participating countries in209 210

COCOM could reach mutual agreement on a more stringent application of the COCOM lists

with regard to the Soviet Union.
The grain embargo was finally lifted by US President Reagan in April 1981, mainly

due to strong opposition from the powerful US farmers' lobby 21: As a result, the EEC
Council decided to lift its measure of 15 January 1980 as well. The United States were only
prepared to somewhat relax the agreed more stringent application of COCOM rules after the

complete Soviet withdrawal from Afghanistan in February 1989.

5.5.3.2 Imposition of Madial IAw in Poland
The hardened US attitude with regard to the Soviet Union ('the Evil Empire'), as

initiated by the Reagan Administration became clearly manifest after the imposition by the
General Jaruzelski headed government of martial law in Poland on 13 December 1981. The
Reagan Administration saw in this action 'the hand of Moscow' and therefore decided to
impose punitive measures on both Poland and the Soviet Union. The US decided to limit
agricultural exports, technology transfers and credits to both countries and to deprive Poland

of its 'Most Favoured Nation' treatment. Moreover, the Reagan administration announced

on 30 December  1981 an export prohibition on US materials for the transportation of gas and

crude oil 212. The prohibition concerned in particular materials needed for the Siberian-
European gas pipe line 2,1, such as Caterpillar Tractor Company's pipelaying vehicles and

209
Already at a meeting of representatives from the major grain suppliers, held in Washington on 12 January

1980, the EEC member states, although not showing an 'impressive show of solidarity'. agreed to keep their
agricultural sales to 'normal- levels and not to replace directly or indirectly the grain denied by the United States
to the Soviet Union. Nevertheless, experience with this grain embargo confirmed the existing doubts about both the
problems of organising collective sanctions and the efficacy of food as a weapon. The Soviets managed to buy for
instance a cereal-based animal feed mix from EEC sources in 1980 which was not included in the list of items to
be held "at normal levels" because the Soviets had not previously purchased it. On the other hand, there were
accusations from EEC member states that the USA itself was not observing the embargo;

2I  'The NATO Council Meeting in January also failed to agree on 'comprehensive sanctions';

211 Already in June  1980 a group of senators from the 'farm belt' introduced a Bill to rescind the grain embargo,
claiming that the United States was suffering severely while the Soviet Union was hardly affected. During his 1980
election campaign, Reagan promised to lift the embargo if he became President. In January 1981  he was, however.
faced with a difficulty in reconciling this promise with his declared and hostile attitude to the Soviet Union;

212 lased on the 1979 'Export Administration Act' ('EAA'). See on this 1979 EAA: Barlingen, van (1984). On
its successor, the 1985 'Export Adminstration Amendment Acts' ('EAAA'): Kuyper (1987);

 "See in detail on this project: Stern (1982). On the resulting gas pipeline dispute between the USA and several
Western European countries, among others: Kohl (1982), Kuyper (1982b), and Woolcock (19822. 1982c and  1983);
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General Electric's turbine rotors to be used in the compressor stations of the pipeline 214o

Consultations between the US and the Western European countries, involved with the
construction of this pipeline project and/or expected future importers of Soviet gas 21 S,

were, by the way, already initiated in the autumn of 1981. In the spring of 1982 it seemed

that the European participants had managed to some foster some US understanding
concerning their point of view.

At the same time, the US decided to put pressure on the EEC to end its member
states' granting of export credits on 'soft' conditions to the Soviet Union and Poland. It
became soon obvious that the EEC member countries were not prepared to accept a
quantitative reduction of credits. They were only prepared to accept a certain tightening up
of the conditions under which these credits should be granted in the future. In the framework
of the negotiations on a renewed OECD Consensus the EEC therefore suggested such a
measure to the other participating countries. After difficulties of the 'neutral' countries were

met, agreement was reached in June 1982, which was reconfirmed at the 'Versailles Summit'
of 6 June 1982 216. However, when it appeared that the agreement was soon undermined
as a result of conflicting interpretations, and it became clear as well that the Polish

government was not prepared to abolish its 'martial law' within a foreseeable time period,
President Reagan decided to extend the US punitive measures on 18 June 1982. These

measures, again based the 1979 'EAA', implied:

* The prohibition of (re-)exports by natural and legal persons, established outside the US,
without permission of the US government to the Soviet Union and its 'allies' of machineries,
parts thereof and technical data, originally from the US, for the exploration, exploitation,

transportation and refining of crude oil and natural gas. The measure concerned goods both
in- and outside the US at the time the prohibition was proclaimed.

* The same (re-)exports prohibition measure applied to the same category of goods and data,
originally not from the US, but (re-) exported to the Soviet Union and its 'allies' by persons

'subject to the jurisdiction  of the  U.S.' 21:
Officially these measures were justified by the Soviet refusal to cooperate in order to achieve

a national reconciliation in Poland, as desired by the US. However, besides the Western

21*This measure could be seen as a continuation of the 'Afghanistan' measures of the Carter Administration. Its
'high technology' export prohibition affected in particular advanced oil bore technology;

21'Among them, the EEC member states Great Britain, France, FRG and Italy;

2,6Woolcock (1982b);

217According to the broad US interpretation, it meant that no natural or legal person was allowed to (re-)export
such machinery to the Soviet Union and related countries in case they were manufactured:
* on the basis of technical US data,
* in US plants, or
* in plants which were constructed on the basis of technical US data;
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European states were confronted with several other justifications 2,8.

From the initiation of these US measures it was unclear for a while whether the EEC
would be able to commonly react and/or whether only the individual member states would
react 2,9. On the one hand, those member states which were directly affected by the
measures considered them as an infringement of their sovereignty. On the other hand, the
obvious commercial character of the measures called for Community action in the field of
the common commercial policy 220

In practice it appeared that the four most involved EEC member states acted both

individually and in cooperation with both EEC Commission and other member states. The

ministers of this so-called 'Gang of Four issued separately several declarations in which, 221

they stated that the contract obligations with regard   to the Soviets   had   to be performed.

Although joint attempts were made by the 'Four' to agree on a joint juridical protest, it was
never either made public or handed over to the Reagan Administration. Great Britain took
the first individual concrete countermeasures. On 30 June the British 'Protection of Trade
Interests Act' was made applicable to the US measures of both December 1981 and June
1982. The government was now entitled to instruct British companies to ignore the US
measures. And the other member states concerned decided to resort to similar measures.

At the same time, the Commission, in cooperation with the steel and heavy metal

industry in the EEC countries, undertook action as well. A first 'Memorandum' was sent to
the US adminstration almost immediately after the US measures of June were made public.

On  14 July  1982 it was followed by an 'Aide Mdmoire', handed over by representatives from
Council and Commission to the US State Department 222. Its juridical elements were further
specified in a memorial of 2 Augustus 1982 n: These unique common initiatives were

2'sKohl (1982);

2,9Idemi

weoBeside the punitive Council measures of March  1982 with regard to imports from the Soviet Union, in which
only Greece decided not to participate (see in detail the paragraph on import embargoes), no economic Community
sanction measures were taken. As far the individual member states were concerned:
-Within the NATO organisation several EEC member states decided to issue some measures against Poland,
-The member states refused to work out a debt-settlement with regard to Poland and were not prepared to further
grant the country any credits;

m As Italy, Great Britain, France and FRG were called by Kuyper (1982b): 633;

=This strongly worded criticism focused on four points:
- The EEC member states concerned were hindered in their execution of existing contracts,
- The extension of legal US measures to foreign enterprises ('extra-territoriality') was not supported by international
law,

- US technology and US produced parts of machinery were not accompanied by US legal power, and
- The serious politico-economical consequences of the sanctions;

Z23It Consisted of two parts, in which the measures were compared with international and US law, respectively;
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nevertheless frustrated  by the previously mentioned individual actions of the  'Gang of Four'.
Given these individual actions the Community was forced to ask itself if common action on
the  basis of Article 113 could/had to be considered  as  well.

After a period of intensive diplomatic consultations 224, a compromise seemed to be
reached  on 8 November  1982  225.  As  part  of the compromise, four organisations  were
asked to initiate individual studies in order to arrive at a comprehensive overview of the
whole problem 22: The 13 November 1982 decision of the Reagan Administration to raise
the embargo was, among others, prompted by this compromise. Furthermore, the EEC
Foreign Ministers decided in March 1983 to gradually raise their respective punitive
measures with regard to Poland. Their measures against the Soviet Union were ended in
December 1983 227 228.

Z24With a leading role for the 'G-7';

223The final US preparedness to accept such a compromise, was, among others, caused by growing criticism of
industrial US circles resulting by the end of September  1982 in a  'vote of censure' by the House of Representatives;

n*Stent (1984):
- NATO: to study the security aspects of economic East-West relations;
- OECD: to collect data on East-West-relations in the field of trade and credits granting, and to design a supervision
mechanism concerned;.
- IEA: to study nature and extent of the Western energy needs and the different ways in which they could be
fulfilled;
- COCOM: to study the possibility of a reduction of the category of 'strategic goods', and to arrive at the revision
and extension of its respective lists of goods;
Although these studies did not succeed in solving all fundamental questions concerning the East-West economic
relations, they indeed managed to reduce the gap between the US and the Western states on the issue.
By the way, the growing awareness that a serious lack of bi- and multi-lateral consultations between the US and both
EEC and its individual member states before and during this gas pipeline dispute
had seriously aggravated the 'transatlantic crisis' resulted in talks between the parties concerned on an
institutionalized EEC-US consultation procedure. Final agreement was reached in November 1990 on the
'Declaration on relations between the European Community and the United States ('Agence Europe': Document No
1662 of 23 November 1990). It provides notably for periodic consultations at ministerial level;

n'Marsh (1984): 10;

228The US in their turn decided after the 1986 amnesty for political prisoners in Poland to raise a large part
of their sanction measures with regard to this country. After the 'Round Table Conference' and the resulting
legalization of 'Solidarity' in Poland the Bush Administration decided in April 1989 to also raise the last part of the
punitive US measures, including the fully re-granting of the 'MFN' treatment;
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5.6. Concluding Remarks

The over-all impression of an 'ad-hoc', only partly common, commercial Community
policy, which already, slowly but clearly, came to the fore after the detailed description of
the evolution Of the conventional policy in Chapter Three, has indeed been strengthened in
many respects by the findings of this Chapter.

Although the aftermath of the 1989 events in the former 'East Bloc' nations resulted,
mainly due to comprehensive Community autonomous commercial concessions in the
framework of the '(Extended) PHARE' programme, in the abolition of the individual member
states' specific quantitative import restrictions with regard to these reforming countries,
which meant a major step towards the establishment of one common Community system of
import rules, the EEC proved not to be able (yet) to benefit properly from this momentum
in several other autonomous commercial fields. It failed, for instance, to give even an initial
impetus to the harmonisation of the individual member states' instruments concerning export

credits, export credit insurance, and guarantees, which will soon turn out to be necessary
with a view to the approaching establishment of one internal Community market in the
framework of the 'Europe 1992' Process as well. Despite numerous Commission initiatives
in this field, the Council turned out to be highly indecisive.

Other additional future positive effects of the 1989 events may well (positively)
influence several other still existing hindrances towards a common autonomous policy.
The   'End  of  the  Cold   War', for instance,   made the non-existence  of (soon out-dated)
common import and export embargoes and/or controls (COCOM) with regard to these former
East Bloc states, far less important.
And, considering the efforts of these reforming (former) state-trading countries aimed at full
future participation in the GAIT system under free market economy conditions 229, the

majority of current specific unilateral autonomous Community measures will almost
inevitably become out-dated in the near future.

Bearing in mind the lengthy and difficult way in which the EEC has established its,
highly 'ad hoc' and only partly common, autonomous commercial policy so far, this
encouraging picture of the future is gratifying.

Z29Annex Four;
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Chapter 6

THE SPECIAL CASE OF THE FORMER
GERMAN DEMOCRATIC REPUBLIC

6.1 Introduction

In the short term, the enormous impacts of the political upheavals in the Central and
Eastern European countries have surely been the most visible and far-reaching for this
country. Starting with the opening of the Hungarian-Austrian border for refugees from the
GDR in September 1989, it finally resulted within thirteen months, on 3 October 1990, in
the total abolition of the GDR as a autonomous state, in the 'unification' t with the FRG into
one undivided sovereign Germany.

In this Chapter the, rather peculiar, historical evolution of the common commercial

Community policy with regard to the (former) GDR will pass in review. Because of the
specific political character of this country, especially with regard to the FRG, and its
repercussions on the design of the Community commercial policy towards the GDR, certainly
deserves a special and separate detailed treatment.

Given the serious (commercial) consequences of this unification upon the (remaining)
Central and Eastern European countries, I will conclude this chapter with a description of
the commercial measures, as taken by the Community, to help these countries to (partially)
overcome these, mainly negative, results of this process.

'The term 'unification' was used at the request of the FRG instead of the, historically much more burdened, term
're-unification';
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6.2 'German Internal Trade'

Ever   since the Treaty   of   Rome took effect   in    1958, the (commercial) relations

between the EEC, its individual member states on the one hand, and the GDR on the other

hand, have taken up a special place.

In the first place, this special status became clear in the specific arrangement
concerning the so-called 'German internal Trade'.

During its post-war occupation period, Germany  was  to be treated  as a single

economic unit and common policies were supposed to be established to this end 2. After the
evident inability of the four occupying powers to implement one of the basic principles of
the Pots(lam Agreement of 2 August 1945 3, the need for a special treatment of the 'German-
German' trade emerged. Because of lasting disagreement between  the 'Four', however,  it
was impossible to establish common policies concerning the management of the commercial
relations between the two German occupation zones, as well as between these respective

zones and third countries 4
The emerging arrangement on German internal trade was based on provisions, which

were formulated directly after the establishment of the FRG (September 1949) and the GDR

(October 1949).
In the framework of the 'Frankfurt (am Main) Agreement' of October 1949 5 a new

payment and clearing unit, the so-called 'Verrechnungseinheit' (VE), was introduced, which
would become the basis for German internal trade 6. It was renewed and extended by the
1951 'Berlin Agreement', which, in its 1960 wording 7, although frequently renewed and

extended, has constituted the juridical basis for this trade ever since.

2See: Fischer (1985): 396;

'Mainly due to the widely differing views between, on one side. the Soviet Union, and on the other side, the
United States, the United Kingdom and France, especially after the so-called 'Cold War' took effect;

'Besides, the four occupying powers did not manage to conclude a final peace treaty with Germany, which would
officially place the status and position of a post-war Germany on the record. lt lasted  till  1990 be fore this transitional
period ended.  In the framework of the so-called 'Four plus Two' negotiations between the four occupying powers
and the two Germanys, a final agreement on a fully sovereign Germany, within the borders as established after 1945,
was concluded. Given the actual negotiating process, it would, however, be much more convenient to speak of'Two
(the Soviet union and the United States) plus One (the FRG)' negotiations.
See for the the text of this 'Four Plus Two' Treaty: 'Europa-Archiv' (1990) D509-D514;

 See for the text of this agreement: Ehlermann et al. (1975): 275-277;

dSee on the contents and implications of the arrangement concerning the 'German internal trade' for the EEC
and its member states: Bral (1970): 118-138, Ehlermann (1975), Morawitz (1973): 358-359, Ollig (1975), Sannwald
(1966): 111-112. Tomuschat (1969), Windelen (1984): 234-236, and Winkel (1974): 150-152;

1See for the text of this Agreement in its 1960 wording: Ehiermann et al. (1975): 277-288;
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According to Article    2    of   the ' Berlin Agreement', the trade between    the    two

Germanys had to be established in the framework of bilateral agreements, which were to be
concluded between commercial partners from both countries.

As a consequence of its persistent 'non-recognition' of the GDR, the FRG, however,
refused to enter into direct negotiations on such agreements with the GDR. In 1949, it was
therefore decided by the FRG government to establish the so-called 'Treuhandstelle fur den

Interzonenhandel', a managing agency, which would fall under the jurisdiction of the FRG
Ministry of Economic Affairs, in West Berlin. It was authorized by this Ministry and the
West Berlin Senate to conclude agreements on German internal trade with its East German
negotiating partner, the 'Ministry of Foreign Trade'. Because the GDR's refusal,  from  1965
on, to recognize the formula concerning the respective DM (EasO and DM (West) currency

areas, as defined under the 'Frankfurt' and 'Berlin' agreements, any longer, these agreements

have since only been concluded by an exchange of letters.

Especially in the beginning, according to Article I of the 'Berlin Agreement', German
internal trade was subject to a quota and surveillance system. The tradable goods were
therefore divided into two main categories. The first category, the so-called 'hard goods',
mainly machinery, were subject to quotas. From the second category, the 'weak goods', i.e.

mainly consumer goods, only a few, especially agricultural, products were subject to the
quota system. This division was originally aimed to prevent the situation, in which the GDR

would only buy 'hard' goods from the FRG, in exchange for East-German 'weak' goods. In
the early fifties, as a result of the great economic disproportion between the two Germanys,
the GDR suffered terribly under this regulation. Given the gradual economic recovery  of the

GDR, the tradable goods' division, however, gradually lost most of its significance. Since
the beginning of the sixties it has been practically disappeared and it has almost fully been
taken over by a 'case-by-case' surveillance.

The large majority of restrictions was almost exclusively applied by the FRG to
imports from the GDR. Especially from the beginning of the sixties, they were gradually
liberalized. This gradual liberalization progress was the result of, on one side, bilateral
German-German' negotiations and, on the other side, unilateral autonomous West German

liberalization measures. Exceptional measures, however, were still established by the FRG
in the field of agricultural imports. In this sector, the West Germans unilaterally maintained
a quota system in order to permit only those import quantities of 'sensitive' agricultural

goods, which could be absorbed without difficulties by its market :
The mutual payments concerned were based on West German market prices, in order

to avoid East German dumping practices. They took place in clearing units ('VE's), which

were based on the DM (West). This bilateral clearing system was originally set up with the

*According to Lisiecki (1990: 524), quotas were still imposed in 1986 on 99 commodities;
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intention to establish a balanced internal German trade. To take care of existing trade

imbalances, an interest-free credit was opened (the so-called 'Swing'), according to Article
8 of the 'Berlin Agreement'.

In practice, however, this 'Swing' became a structural, long-term, interest-free FRG
credit granted to the GDR. This 'Swing' credit, which, for instance, amounted, since 1976,
to 850 million VE, resulted in an average annual advantage to the GDR of 60 million DM
(West) 9.

Through the incorporation of this special internal German trade arrangement in the
April 1951 'Torquay Protocol' on the accession of the FRG to the GA'IT ", it was from
then on internationally recognized.

Before I proceed to a detailed description of the problems, which has arisen through
time by the implementation into the Community of the internal German trade provisions, I
will give briefly the features characterizing this trade, which were valid until the German
unification and the resulting liquidation of these preferential trade

relations  ":
* The FRG levied no customs duties, but it restricted imports through quotas, and it imposed

price minima;
* West German purchases of GDR goods received favourable tax treatment by not being
subject to the turnover tax of 14  % ;
* West German producers, who delivered to the GDR paid only 6 % turnover tax, i.e. less
than half the tax paid by them in the West German market;
* Deliveries and purchases were not made in convertible currency, but were recorded in the

clearing accounts of both central banks. Although the deliveries in both directions were
supposed to balance in the long run, the cumulative surplus for the FRG on this account had

stabilized since 1978 at between 3,5 and 4 billion DM (West),
* The FRG provided an interest-free 'Swing' credit;
Besides:

* The volume of the internal German trade (see Tables 6.1 and 6.2) has always been much
higher than the economic potential of the GDR would imply. While it was certainly true that
there were some gains on both sides, the overwhelming beneficiary was the GDR 12;

'According to the calculations of Wijering (1990). See for recent analyses of intra-German payments:
'International Currency Review': February/March 1990, and Lisiecki (1990);

'oEhlermann (1975): 211-212 : Footnote  3;

"Lisiecki (1990): 523-526;

12Various estimates of the total value of preferences, which the GDR annually enjoyed as a result, were made:
In 1970. Biskup, came to the conclusion that the GDR benefited not less than 500 million DM (West). By that year
the  turnover of internal German trade had reached 4,4 billion  DM  (West), and increased  to  15  billion  DM  (West)
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* The internal German trade remained much more important to the GDR than to the FRG.
It constituted about    1 4    %    of   the East German trade   in the early eighties, while   only   a

marginal    1.6   %  of  the   1986  West German trade;
* The structural GDR inability to produce goods which were competitive in Western markets,
constituted the primary cause of the internal German trade deterioration since 1985. The fall
in the price of oil and other raw materials -the GDR was an important re-exporter of
Western,  and  much more importantly, of Soviet oil-  only took second place.

Table 6.1:
'German Internal Trade': FRG Imports in Million ECU: 1958 - 1990

1958 1960 1965 1970 1975 1981 1985 1989 1990

204 267 315 545 1096 2407 3430 3481 4032

Source: 'Eurostat' (1991a): 42,

Table 6.2:
'German Internal Trade': FRG Exports in Million ECU: 1958 - 1990

1958 1960 1965 1970 1975 1981 1985 1989 1990

191 228 302 660 1286 2218 3549 3914 10392

Source: 'Eurostat' (19912): 43;

in 1987. Assuming, as Liesicki (1990: 525) did, that tile gains to the GDR have grown in proportion to the volume
of trade, then, according to Biskup's calculations, the benefits to the GDR would have increased to 1,7 billion DM
(West) annually.
In 1978, Nehring estimated the gains for the GDR for the period 1958-1974 to total 7,4 billion DM (West), equal
to 30 % of the GDR deliveries to the FRG in this period, i.e. an annual gain of 460 million DM (West). Given this
assumption, as, again Liesicki (1990: 525) did, one had to estimate the total annual GDR gains in recent years at
about 2 billion DM (West);
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6.3 Implementation by the EEC: The 'Protocol' "

The arrangement on 'German internal trade' was attached to the EEC Treaty by the
insertion of the so-called 'Protocol on German internal trade and connected problems'.  In  the
wording of the Protocol's first paragraph: 'Since trade between the German territories  is part
of German internal trade, the application of this Treaty in Germany requires no change in
the treatment currently accorded this trade'.

Although with some doubts, arising, among others, from their fear of the development
of a dominant role of the FRG in the East-West European (commercial) relations, the other
EEC member countries finally accepted the 'Protocol on German internal trade and other
connected problems'.

The Protocol was attached to the Treaty of Rome to indicate that this Treaty would
still  keep open the so-called 'German Question'. Ever since the Treaty took effect,  the FRG
entertained the idea of one united German nationality. This idea also forced the FRG to
issue, in accordance with the wording of its 1949 constitution, an unilateral declaration 'on
the definition of the expression "German national . This declaration was then inserted„ ,  14

in the EEC Treaty 15

The   acceptance   Of the 'Protocol',   with its recognition   of the non-existence   of  a

customs border between the FRG and the GDR, would inevitably lead to consequences in the
trade between the other EEC member states and the GDR. To avoid negative implications
on both German internal trade and trade between the GDR and the other Community
members, the 'Protocol' contained, besides the previously mentioned first paragraph, two

more paragraphs.
The second paragraph called for a mutual consultation obligation before the16

conclusion of commercial agreements. Besides, the member states had to arrange their trade
with the GDR in a way which would avoid any harm to other member states' economies.

The third 'Protocol' paragraph 17 allowed the other member states to take 'the

"See on the Court's judgments on the implementation of this 'Protocol' its Cases 14/74 (ECR (1974): 899-910),
23/79 (ECR (1979): 2789-2805), and 12/88 (ECR (1989): 2937-2964);

14.All Germans as defined in the Basic Law for the FRG shall be considered nationals of the FRG,

'5Morawitz (1973): 353;

16•Each Member State shall inform the other Member States and the Commission of any agreements relating to
trade with the German territories in which the Basic Law for the FRG does not apply, and of any implementing
provisions. Each Member State shall ensure that the implementation of such agreements does not conflict with the
principles of the common market and shall in particular take appropriate measures to avoid harming the economies
of the other Member States";

17M Each Member State may take appropriate measures to prevent difficulties arising for it from trade between
another Member State and the German territories in which the Basic Law for the FRG does not apply';
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appropriate measures' to prevent such difficulties '8.

196.4 Internal Community discussions

6.4.1 First Minor Discussions
The 'Protocol' was first mentioned in connection with the internal un-published

Council Decision of 9 October 1961 on the standardization of the period of validity of
commercial agreements with state-trading countries 20. The state-trading countries concerned
were listed in an annex. The GDR, however, was not mentioned. In their meeting of 7
September 1961, the Permanent Representatives of the EEC members countries stated

instead, that agreements between member states' and East-German organizations had to be
treated in the same way as agreements with the state-trading countries, which were indeed
listed in this Annex. The use of the 'Protocol' was explicitly reserved. The main reason for
this exceptional treatment was the West-German fear of a veiled recognition of the GDR by
the EEC member states through its insertion in the Annex.

When the Council, in January 1963, adopted its Decision 3/63 on agricultural trade
with state-trading countries 21, a special declaration was again issued. This time the Council
declared that this Decision applied to the GDR as well. And again the use of the 'Protocol
on German internal trade and other connected problems' was explicitly reserved.

6.4.2 The Financing of the Common Agricultural Policy
After these cases of minor importance, the 'Protocol' became, for the first time, a

serious source of disagreement in the discussions in the Community on the way in which the
common agricultural policy, the first area in which the Community had made a start towards

"The other member states indeed gradually established several of such 'appropriate measures', mainly to prevent
goods, originating from the GDR and imported into the FRG, which were, according to Article  10(1) of the EEC
Treaty, considered to be  in free circulation in  the  EEC.  In its Case  12/88, for instance,  the European Court had  to
judge if these safe guarding measures (the 'Article 115' measures  of the Protocol), as established  by the Benelux
since  1975, were indeed as 'appropriate' as they were intended to be. The Court judged the use by the Benelux
countries of a general import prohibition of such goods as unlawful. The use of such system of import documents
was only allowed in case it would be the only effective instrument to prevent difficulties in the home market;

agBeside the subjoined mentioned discussions in the EEC, a more general criticism has been apparent within the
Community from the very beginning. It was concise expressed, for example by the Dutch member of European
Parliament, Mr. Vredeling, in 1974: 'The multi-million mark business between the two German states is in fact one
enormous Marshall Plan for the GDR, which all EC countries are subsidising'; Quoted by Lisiecki (1990: 254);

20See Chapter Three;

2'See for a detailed description of this agricultural regulation Chapter Five;
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the full establishment of a common policy, had to be financed 22
The FRG had not mentioned the internal German trade during the deliberations on the

establishment of the different agricultural market organisations and the financial Community
agricultural instrument, the 'European Agricultural Guidance and Guarantee   Fund',
(EAGGF).

A sudden West German demand of December 1965, implying that the Fund should
not finance the export refunds, which had to be granted to the other EEC countries for their
agricultural exports to the GDR, therefore took the other Member states by surprise 23.

Contrary to the FRG, the Commission took the view that the GDR could indeed be treated

by the other EEC countries, and in this respect by the Community as a whole as well, as a
third country. It therefore remained in favour of the financing by the EAGGF of the other
member states' agricultural export refunds.

In May 1966, after months of discussion, the Council, which had especially taken into
account the West German fear of discrimination, finally reached agreement on a compromise.

, 24First, the 'Soviet occupation zone of Germany constituted no 'third country' in the
framework of the Council Decisions on the financing of the common agricultural policy.  And
second, national measures concerning the promotion of agricultural exports to the 'Soviet
occupation zone of Germany',  had to be subject to consultations between the member states'
governments concerned and the West German government 25. The government of the FRG
had to consult the other member state(s) involved in the case of fear of harmful effects of
such national measures  on its relationship  with the 'Soviet occupation  zone'.

However, by solving this problem, another, more general, problem concerning the
status of the GDR, came to the fore. According to the 1966 compromise, the GDR could not
be considered as a 'third country', as far as the financing of the common agricultural policy
was concerned. I.e. why should not the other EEC member states therefore decide to apply

22 ee in detail on this issue: Ehlermann (1975): 218-223, Sannwald (1966): 112, and Tomuschat (1969): 314-316;

2'The West-German reasons for this (sudden) demand could be summarized as follows:
*  In the first place, the well-known West-German fear of a possible indirect recognition of the GDR  in case of this
subsidization of other member states' agricultural exports;
* Second, the fact that the exceptional position of the FRG, according to the 'Protocol'.  would be made worse and
the FRG would even be discriminated, when the export refunds, paid by the other EEC member states, would be
financed by this Fund, while the FRG could not lay any claim to such refunds;
* And finally, the FRG's point of view was further backed by an appeal to the only later on fully developed so-called
'sui generis thesis', which stated that the trade with the GDR should be treated by the Community either as purely
internal ('German internal trade') or as purely external trade (trade between the GDR and the other EEC member
states). The GDR, as 'area sui generis', could therefore not be treated as a third country in the sense of the EAGGF-
regulations;

24•This term for the GDR was commonly used by the Community before the signing of the 'Grundvertrag';

2'rhe ad-hoc Consultation Group, which was installed for this purpose. however, never met;
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this exceptional status for the GDR to all the other EEC Decisions and other EEC acts of
law ? This question was, however, surprisingly never posed by the other EEC member
states. And the FRG in its turn, probably aware of the connected practical impossibilities,

decided not to go the whole hog with its 'sui generis Thesis' conception. It moreover limited
itself to dispute the existence of certain Community competences.

The EEC and its member states were rather easily able to make the necessary

allowances for the West-German resistance against any official contacts with the GDR. But
the FRG resistance to the admission of the GDR into several Community decisions in the
framework of its common agricultural policy caused greater difficulties, especially in the
decisions concerning supplementary levies, which were imposed on agricultural products in
case the reference price concerned was not respected. Although the Commission always took
into account the West German demand of not explicitly mentioning the GDR in its decisions
concerning the establishment of these supplementary levies, it was often forced to use
measures, which, from a commercial and agricultural political point of view, were rather
doubtful.

Given these growing commercial and agricultural political disadvantages of the
pragmatic attitude of the Commission, the FRG gradually had to give the necessity of a

change in, or even the abandonment of this current practice serious consideration. In order
to remain ahead of such events, the FRG submitted a Memorandum to the Commission in
May 1969 in which it, for the first time, comprehensively analyzed the relation of both the
other EEC members and the Community as a whole with ·regard to the GDR. This analysis

was again largely based  on   the FRG's assumption  of  the 'sui generis Thesis',   this  time,
however, more thoroughly formulated.

The Memorandum concluded that the Community was not competent to act with
regard   to  the  GDR,   an   'area sui generis',   in   the  same  way  as with regard   to the other

'ordinary' third countries. The individual EEC member states therefore still possessed
exclusive powers in the management of trade relations with the GDR. Regulations, which
were not specifically applicable to the GDR, could be analogously applied to this country by
the other individual EEC countries. Those regulations, which were directed especially to the

GDR, however, should be decided upon by the individual member states' representatives

in an 'ad hoc' manner, and on an inter-governmental level. These regulations then had to be
put into effect autonomously and had to be executed by the individual member countries.

Several discussions in the meetings of the Permanent Representatives, the Commission
and the Council on this Memorandum did not result in the adoption of a more satisfactory
solution in the field of the common agricultural policy. As a result, the practice, as
established by the 1966 Council compromise, remained in force. It implied, among others,
that:
* The other EEC member states did not receive any export refunds for their agricultural
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exports to the GDR from the EAGGF, and
* Customs duties and supplementary levies, imposed on the other member states' agricultural
imports  from the 'Soviet occupation  zone of Germany', accrued  to the individual member
states' public treasury instead of to the Community's treasury.

6.4.3 Implementation of the Common Customs Tariff
The establishment of the Community common customs tariff on 1 July 1968 posed

still another problem, relating to the special inter-German regulation, to the Community and
its member states. In its Decision on the customs value of goods, the Council had included,
on West-German insistence, another exceptional clause 26. The clause applied to goods from
third countries, which were transported over 'German territories subject  to the 'Protocol",
and then brought into the customs area of the EEC. According to the clause, these transit
costs had to be excluded in the calculation of the customs value of the goods concerned. This
clause again complied  with  the FRG's legal principle of the 'sui generis Thesis', based  on

the fiction that the two Germanys still constituted one united customs area.
This Thesis also underlay the September 1968 Decision on the regulation of the

Community's customs area 27. According to this regulation, this customs area only consisted
of those German terntories, in which the Treaty of Rome was in force. Article 3 added that
this regulation would not affect the provisions of the 'Protocol on german internal trade. It
also stated that the German regulation on the customs area was left unaffected.

The existence of one German customs area also led to the continuous West-German
refusal to clear, at the borders of the GDR, the goods, which were destined for other EEC
member states. The products concerned were instead submitted at the internal German border
to a special handling, designed to finance the transit costs of the goods to the country of
destination, where they finally were to be cleared 28.

6.4.4 Export Credits
In July 1966 a Council declaration on the granting of export credits in the member

states' trade with the GDR was issued 29. Its object was to supplement the general 1962

Community consultation procedure, which was extended in 1965 30. The exceptional
prescriptions, enumerated   in the declaration, meant  a more stringent export credit regime

26Article 4 of the Decision concerned;

27Council Decision No 1496/68 of 27 September  1968: OJ  1968: L 238/1;

w'Council Decision No 542/69  of 18 March   1969  on the common customs traffic:  01   1969:  L  77/1,

29Ehlermann (1975): 227-228;

30See Chapter Five;
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with regard to the 'Soviet occupation zone' than implemented by the 1965 consultation

procedure.
While   the 1965 procedure applied only to state guaranteed export credits with a

duration of more than 5 years, the five 'other' EEC member states, in their trade with the
GDR, were committed to only grant export credits with a duration of less than five years.

In order to guarantee that the volume of their middle-term (2 to 5 years) export
credits with regard to the GDR would keep pace with the development of the German
internal trade,   the   ' five' expressed their preparedness to enter into periodical consultations
with the West German government. The FRG insistence on such consultation procedure was
dictated by its fear of possible negative impacts on the German internal trade of generous
other member states' export credit practices. In exchange for the FRG's commitment to
undertake the same restrictive export credit duration terms, the other member states were
prepared to agree with such a bilateral consultation procedure.

After some years of experience, the parties concerned had to conclude that this
exceptional regulation proved to be too rigid. In 1970, the July 1966 Declaration was
therefore extended. It was made possible to grant state guaranteed export credits, on a case-
to-case basis, with a duration of up to 8 years, and in exceptional cases a further and even
longer extension of the duration was possible. A consultation procedure for these credits was
introduced alongside, which became operational, although without formal decision, in 1971.

6.4.5 West German Support for Bilateralism
The FRG also strongly supported the traditional bilateral character of the

(commercial) relations between the EEC states and the GDR. Since the beginning of the
fifties, these bilateral links were established, in an informal way, by both conventional and
autonomous measures 31.

Its support was given in by the West-German fear of a so-called 'recognition wave'
by the other EEC member states, as soon as the EEC (member states) would establish formal
commercial relations with the GDR. Its attitude was seen by several other EEC member
states as a support for their objections against a Community competence in the field of the
common conventional commercial policy with regard to the Central and Eastern European
state-trading countries 32. It was also this West-German support for bilateralism that brought
the FRG in  1968 to resist an incorporation of the Central and Eastern European state-trading
COMECON countries into the three Council Decisions on common import regulations in the
field of the CCP. Because of, among others, this West German attitude, the Commission
proposals in this field, were rejected by the Council in December 1968.

"Morawitz (1973): 361;

32See Chapter Three;
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As was again clear from its May 1969 Memorandum, the FRG was still not prepared
to give up its resistance against the inclusion of the GDR in the December 1969 Council
Decision on a first common import regulation concerning fully liberalized products from
state-trading countries  33.

These West-German objections, together with the resistance of other member states,

resulted therefore in a new impasse on the difficult road to the final establishment of a
common autonomous commercial policy towards these countries 34.

6.5 After the 'Grundvertrag'

The signing of the 'Grundvertrag' between the two Germanys on 21 December  1972 35

at last opened the opportunity to the other EEC member states to officially recognize the

GDR, and to finally base their commercial relations with this country on formal conventional

and autonomous commercial measures.

Although it still     left    the ' German Question'     open    36, the conclusion    of    this

'Grundvertrag' soon resulted in the official recognition of the GDR by the other EEC
member countries and the establishment of mutual diplomatic relations. It made direct official
contacts between the EEC (member countries) and the GDR and the direct applicability of
Common law in the (commercial) relations between the EEC members and the GDR

possible. It therefore made the West-German support for bilaterism in the establishment of
commercial relations with this country obsolete.

6.5.1 Autonomous Measures
As far as the autonomous commercial instruments with regard to the GDR are

concerned, the EEC and its member countries were forced to adopt a similar policy as they
had achieved with regard  to the other countries of the  'East Bloc'. Similar to the individual
member states' regularization of their bilateral trade with the other Central and Eastern

European countries, their trade with the GDR was mainly based on a quota system. Mainly

"See for these regulations in detail Chapter Five;

 *Tomuschat (1969): 309;

35,Europa-Archiv' (1973): D 13-D21;

36According to the letter from the FRG government concerning the German unity, attached to the 'Grundvertrag'
('Europa-Archiv' (1973): D 13), the FRG declared that this agreement did not contradict the ultimate political goal,
as explicitly stated in the Preamble to the West-German constitution of 1949, that "The entire German people are
called upon to achieve in free self-determination the unity and freedom of Germany" (In the English translation, as
given in Finer (ed.) (1979): 19D;
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due to the results of the individual member states' liberalization measures, as initiated by the
French in the early sixties, the quantitative restrictions with regard to the GDR were
gradually liberalized,  as  had  been  the  case with these state-trading countries  as  well.

In 1975 a common liberalization list for products from the GDR was attached to the
Council Regulation 109/70, which was established by the Council in order to bind the fully
liberalized products from the Central and Eastern European countries concerned. The
common liberalization list concerning the GDR have since been regularly extended as a result
of continuous further liberalizations.

The official recognition of the GDR also implied the incorporation of the not (yet)
(fully) liberalized East-German imports into the Council Decision 72/455/EEC. According
to this procedure, the individual member countries were allowed, after annual Council's
authorizations, to adopt autonomous measures in the field of the quota system.

6.5.2 Conventional Measures
Because   of the continuing existence   of the 'German Question', the exceptional

treatment of German internal trade was reconfirmed by one of the Annexes to Article 7 of
the 'Grundvertrag' 37. The EEC, which since 1 January 1973 had obtained the exclusive

competences in negotiating commercial agreements with the individual countries of Eastern
Europe, was therefore only able to conclude such agreements with regard to the GDR on
behalf of all Community member countries except the FRG.

During 1973 and 1974, France and the Netherlands, explicitly objected to this
pragmatic EEC policy ': In its continuous efforts to keep its national competence in this
field, France proclaimed its own conception. On the basis of Article 2 of the 'Protocol', the
other EEC member states had to be still free to conclude bilateral commercial agreements
with the GDR.

The Dutch objections were, on the other hand, mainly focused on the well-known
accusation that the GDR did not only export original East-German (mainly agricultural)
products under the German internal trade arrangement, but products which originated from
other Central and Eastern European countries as well. Several other member states had

already brought such accusations several times in the past and they have been raised
frequently ever since, mainly in the field of agriculture.

After a while both countries, however, decided, by the end of 1974, to conform
themselves to the EEC decision, which finally granted the Community full powers to

negotiate agreements with a commercial character with the GDR.
As noted previously, the GDR, however, like the large majority of the other Central

37„The trade between the FRG and the GDR will be developed on the basis of existing agreements";

"Dietsch (1977): 61-62, and Ehlermann (1975): 242-243;
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and Eastern European countries, was not at all in a hurry to conclude such agreements with
Brussels. Its relatively attractive position towards the West, as compared to its fellow Eastern

state-trading countries 19, constituted an important argument to persist in this refusal. Apart
from the conclusion of a 1987 arrangement in the field of agriculture 40, the GDR waited
till  after the official EEC-COMECON recognition  of  June 1988, before entering  into
exploratory talks on a comprehensive commercial agreement with Brussels 41.

In the field of the common conventional commercial policy the EEC was therefore
forced to establish the Same procedures vis-d-vis the GDR as it had done with regard to the
other Central and Eastern European countries. After annual approval by the Council, the
bilateral commercial agreements 42 were renewed and/or extended in the framework of the
procedure of 'Title I' of the 1969 Council Decision.

Rather soon after the turbulent November 1989 events in the GDR, the EEC
succeeded in the conclusion of a comprehensive 'second-generation' agreement on trade and
cooperation with the GDR. This agreement, which was still concluded with the, not
democratically elected, East-German ' Modrow' government, would  have to serve only as a

conventional commercial political interim solution for both negotiating sides. However, given
the unprecedented speedy process towards the unification of the two Germanys, this

agreement, which otherwise would have taken effect on 1 November 1990, never came into

operation.

6.5.3 Cooperation Agreements
Already in the beginning of the sixties, several individual East-German foreign trade

agencies set up minor cooperation projects with enterprises from several EEC member
countries. Especially when compared with analogous activities by several other Central and
Eastern European state-trading countries,   such as Poland and Hungary, these minor  and

irregular cooperation activities, however, were of little significance to the GDR.
I will try to enumerate several reasons for this remarkable East-German hesitation in

a field, on which the large majority of Central and Eastern European countries laid special

"Mainly due to, on the one hand, the favourable German internal trade arrangement, and. on the other hand,
its opportunity to export a large share of its industrial products to the Soviet market;

 01  1987: L 309/108. This 'VRA' in the sheepmeat and goatmeat sector was adjusted in March 1990 (OJ 1990:
L 95/1  and   17-20).  In the first instance, the amended agreement was meant to remain in force until 31 December
1992;

41Bel (1988): 315;

42Renewals and/or extensions of the bilateral informal individual EEC member states' commercial agreements.
which they had concluded since the beginning of the fifties;
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emphasis 43:

Firstly, there was the previously mentioned reluctance of EEC member states'

govern ments to enter into negotiations    with    the   GDR, in order to avoid    any    kind   of
recognition of the East German regime.

Secondly, a more general reason was connected with the special kind of problems,
which appear in such cooperation activities between enterprises from two countries with a
very different way of organizing their respective economic system, foreign trade included.

Despite these differences, several other state-trading countries indeed succeeded, however,
in establishing rather significant, long-term cooperation agreements with 'capitalist'
enterprises.

Thirdly, the importance for the GDR of its trade with the Soviet Union, to which it
exported a relatively large share of its exportable goods. In order to keep in line with the
Soviet Union, which    for   a   long time persistently refused to develop such cooperation
activities with the West, the GDR opted for playing a waiting game.

Fourthly, those reasons based on internal East German motives. Although the
cooperation with the Western industrial nations could, on the one hand, result in an improved
internal economic performance, it would, on the other hand, also imply the need for
supplementary economic efforts. Given the largely labour intensive character of the
cooperation activities in the Central and Eastern European region, these activities would
result in a further increasing demand for labour. Because of the, particularly in the GDR,
permanent labour shortages at that time, which already made the East German labour forces
the most expensive in the COMECON-area, the hesitation from the side of the GDR
government, and, on the other hand, the Western potential partners, was understandable.

And fifthly, there existed the East German fear of at least a threat to, and even of a
curtailment of, its state sovereignty and its freedom of movement in certain fields. This
attitude resulted, for instance, in a reserved attitude towards the release of figures on East

German enterprises' economic performances, which were requested by potential Western

cooperation partners.
So relatively late, from the beginning of the seventies, and for a majority of EEC

member countries  even only after the conclusion  of the 'Grundvertrag',  the GDR actually
started to negotiate on bilateral cooperation agreements 44.

43Dietsch (1977): 189-197;

4,See for a detailed description on the historical evolution of the cooperation agreements between the GDR and
the EEC member states: Dietsch (1977): 198-213;
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6.6 The 'Berlin Question'

The German unification also definitively solved the so-called 'Berlin Question',  a
45smaller version  of the general 'German Question'. It ended the special status of Berlin

with regard to both the FRG and the EEC 46.
When the Treaty of Rome was signed in March 1957, the FRG reserved itself, 'the

right to declare, when depositing its instruments of ratification, that the Treaty establishing

the  EEC (...) shall equally apply  to Land Berlin'. The other signatories took notice of this
declaration in the Final Act.

A  'Joint Declaration on Berlin' was attached  to the Treaty  of Rome as  well, in which
all EEC member states declared, 'having regard  to the special position of Berlin',  to  'use
their good offices within the Community in order that necessary measures may be taken to
ease the economic and social situation of Berlin'.

After the 'Bundestag' agreed with the Rome Treaty in July 1957, the three Western

occupation powers, the so-called 'Allied Komandatura' (AK), issued a declaration. The 'AK'
stated that it did not object to the application of the EEC Treaty to Berlin, as far as its
provisions were compatible with the rights and responsibilities of the 'Allied Authorities',
as defined in the 'Declaration on Berlin' of 5 May 1955. This extension of the Treaty to
Berlin,however, did not imply any repeal or amendment of Allied Legislation 47.

The EEC Treaty law became thereafter Berlin Law on 12 December 1957 and the

procedure was finally officially concluded by its 2 June 1959 publication in the 'Berlin Law
and Order chapter'.

Despite the generally held view that Berlin was thereby included in the European
Communities, it has been unclear ever since what the precise legal basis was for this
inclusion. The debate on Berlin's status in regard with the Community has merely been
conducted between France, in its capacity of both Western occupying power and original
EEC member state, and the FRG.

Taking into account the French view that Berlin constituted no 'territory' of the FRG,

43 ith the term 'Berlin' 1 only re fer to the Western occupation  zone of Berlin, being governed since   1948  by
the three Western occupation powers, the United States, France and the United Kingdom. In 1950 these powers
permitted West Berlin's integration into the legal, economic, fiscal, monetary and social systems of the FRG, whilst
they retained supreme authority over this occupation zone. The Eastern occupation zone of Berlin had been governed
since  1948 by the Soviet Union. The first constitution of the GDR was not applicable to it and the laws of the GDR
were promulgated there separately. In fact, however, contrary to the situation in the West Berlin sector, the Eastern
sector was indeed incorporated into the GDR's political structure from the beginning. The Soviet occupation zone
was incorporated into the GDR and designated the state's national capital;

46 ee for the relations between West Berlin and the EEC: Gil lies ( 198D: 33-53, Hutte (1983): 1 -23, Schumacher
(1980): 183-189, and Windelen (1984): 236-239;

47Letter to the Governing Major of Berlin, as quoted by Gillies (1987): 43;
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one could conclude from this debate, that the inclusion of Berlin in the EEC could not be
established according to Article 227(1) of the EEC Treaty 4:.

Its inclusion according to Article 227(4) 49, would, however, contradict with the
West-German view, which stated that Berlin was indeed part of its state territory.

Despite this unclear legal basis, however, there existed general consensus on Berlin's
inclusion among the original six signatories of the Treaty of Rome. All these signatories took
the essential concern for the protection of the legal and economic unity of Berlin and West
Germany fully into account. In their view, this unity could only be sufficiently guaranteed
in the long run if Berlin could take fully part in the Western European integration process.
This mutual shared conviction could therefore serve as a sufficient legal basis for Berlin's
inclusion.

The 'AK' again covered Berlin's inclusion in the provisions on external representation
of the 1971 'Quadripartite Agreement on Berlin' 50. Furthermore, according to Part I (4)
of the Agreement, its inclusion had become part of the existing situation. From Soviet point
of view, this provision implied that Berlin would continue to be part of the Community, as
it had developed itself at the time this 'Quadripartite Agreement' was concluded. The FRG
and West Berlin, on the other hand, took another view. Since, in their opinion, future
dynamic developments were already provided for in the 1958 Rome Treaty, they claimed that
Berlin's participation in these future developments would also become part of this 'existing
situation'. This would, among others, imply Berlin's inclusion in the process, initiated within
the Community towards a political union.

Another question concerning the special relation between Berlin, the FRG and the
EEC was related to the fact that the 'AK' still obtained the supreme authority in Berlin. The
'AK' therefore refused to allow the automatic appliance of FRG laws in West Berlin.

A partial 1952 solution implied the insertion of a 'Berlin clause' m in each FRG law,
which the legislator would like to apply to Berlin. Most Federal laws were adopted in this
way in Berlin. The 'AK' regarded these Federal laws as Berlin laws, adopted by the Berlin
legislator.

Disarmament and demilitarisation, however, constituted important fields in which
Allied laws, which were superior to Berlin laws, remained in force in Berlin. The only other

48.This Treaty shall apply  to  (...) the Federal Republic of Germany (...)";

49•The provisions of this Treaty shall apply to the European territories for whose external relations a Member
State is responsible";

'°Part II D and Annex IV of the Agreement. See for the complete text: 'Europa-Archiv' (1971): 0441-0459;

 'This clause stated that the law was to apply to Berlin although it would only become effective in Berlin when
it was taken over by a so-called 'Mantelgesetz' of the Berlin House of Representatives. Such 'Cover Law' simply
referred to the Federal law concerned and did not contain any new substantial provisions;
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exceptions served to protect Berlin's status and security and to guarantee its economic
viability and its lines of communication. They pertained to those areas, in which the 'AK'
had to fulfil its international obligations.

As far as the implementation of Community regulations was concerned, the Berlin
Senate and the 'AK' agreed in June 1958 to first submit these regulations to the 'AK'. Only
after Allied authorization, the regulations were to be officially published in the 'Berlin
Gazette'.

The situation was different in the case of Community directives. They were to be
carried out by the Federal government. If laws had to be adopted therefore, they would be
taken over in Berlin according to the previously mentioned procedure.

As I have previously noticed, however, there still existed the possibility that this
Community legislation could not be applied to Berlin. In 1983, for instance, the FRG was
unable to give effect to two civil aviation directives ", because of exclusive powers of the
AK in this field. The AK therefore had to declare that 'in view of Allied rights and
responsibilities  in the field of civil aviation', these directives could  not be applied  to
Berlin 53.

The last problem, connected with the 'Berlin Question', was the way in which Berlin
had to be included in Community agreements with third countries. This inclusion created in
the past numerous frictions between the EEC member states and, in particular, the 'East
Bloc' countries, due to the latter continuous unwillingness to allow West Berlin to be
represented either by the FRG or the Community.

According to Article   228 EEC Treaty, agreements, which were negotiated    and

concluded by the competent Community institutions, were directly binding on the member
states.

Although the inclusion of a 'Berlin clause' was not required 54, the Community,
especially, before the 1988 official EEC-COMECON recognition, in its (commercial)
agreements with the individual Central and Eastern European state-trading countries, included

, 53 36a so-called 'territorial application clause . In case a Community agreement did not

52* Council Directive No 83/206/EEC on the limitation of noise emissions from subsonic aircrafts: 01  1983:
L 117/15, and
* Council Directive No 83/416/EEC concerning the authorization of scheduled inter-regional air services for the
transport of passengers, mail and cargo between member states: OJ  1983: L 237/19;

"Gillies (1987): 50;

fhe inclusion of such a 'Berlin clause' would imply that the agreement concerned was directly effective in
Berlin, and only subject to control by the 'AK' with regard to its conformity to Allied law (Hiitte (1983): 19);

55.This Agreement should apply. on the one hand, to the territories in which the Treaty establishing the EEC
is  applied and under the conditions  laid down  in the Treaty and,  on the other hand,  to tile territory  o f. . . . " ;
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include such 'territorial application clause', as in most of the multilateral ones, the
application to Berlin was often made clear in the agreements' context or in some other way.

6.7 Establishment of the German-German Economic, Social, and
Monetary Union: The 'Staatsvertrag'

Several circumstances made it necessary for the FRG government to opt, even57

before their actual unification, for a quick establishment of an economic, social and monetary
union between the two Germanys. The so-called 'Staatsvertrag' between both countries of
18 May 1990 58 pointed out in detail the terms for such an union.

Its establishment on 1 July 1990 also had serious repercussions for the Community,
and the contents of its common (conventional and autonomous) commercial policy with
regard to both the GDR and the other Central and Eastern European countries, because of
the close commercial relations between this former COMECON country and the remaining
European member countries of this organization.

The 1951 'Berlin Agreement', the basis  of the regulation  of  the  German   internal

trade, had to be adjusted to the newly established circumstances. According to Article 12 of
the  'Staatsvertrag', the clearing system  had  to be ended, the final balance  of the so-called
'Swing' credit had to be settled and the existing obligations had to be liquidated in D-marks
(West). As a result, the 'Protocol on German internal trade' lost its significance.

The establishment of the monetary union, and the resulting introduction of the D-
Mark (West) in the GDR, automatically implied the immediate absorption of the area of the
GDR in the European Monetary System ('EMS') of the Community.

The Community immediately implemented several transitional measures concerning
its trade with the GDR, which implied, among others, the establishment, during the period
preceding the German unification, of a customs union between the EEC and the GDR.

56Since 1972, the Soviet Union and several of its Eastern European COMECON 'allies', in their turn, had
included the so-called 'Frank Falin clause' in several bilateral agreements. This clause explicitly referred to
provisions on Berlin as stated in the 1971 'Quadripartite Agreement'. This clause was, for instance, in the form of
an unilateral declaration, included in the 'EEC-COMECON Joint Declaration' of June 1988. This unilateral
statement, made by the President of the Executive Committee and the COMECON Secretary on the authorization
of Bulgaria, Hungary, Vietnam, the GDR, Cuba, Mongolia, Poland, the USSR and Czechoslovakia, stated that
nothing in the Joint Declaration would affect the 'Quadripartite Agreement' of 3 September 1971 on (West) Berlin
(Bloed (1988): 204);

"See for the complete text 'Europa-Archiv' (1990): D323-D374;
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According to the first Community Regulations '9, this customs union had been established,
as far as industrial products were concerned, from 1 July 1990. Apart from some minor
exceptions concerning Spain and Portugal, the application of customs duties, any other

charges having equivalent effect, quantitative restrictions and any other restrictive commercial
political measures in the trade between the Community and the GDR had therefore to be
suspended 60. In the cases where this would give rise to serious difficulties in one (or more)
EEC member state(s), the Commission was granted the right to reintroduce these suspended

measures.

Besides, the GDR had to introduce into its trade with third countries the common
customs tariff, Community customs legislation and other common commercial measures, or
similar actions, which had to ensure that the provisions, as laid down by the EEC with
regard to third countries, were not circumvented.

The GDR had to (make preparations to) take measures to guarantee free access for

Community goods as well.
Because of specific problems, which were related to the gradual incorporation of the

GDR into the Community common agricultural policy (according to Article 15 of the
'Staatsvertrag'), the establishment of the customs union in the field of agriculture and
fisheries, took another month 61.

And,  according to the wording  of the Articles  11(3) and  13(2) of the 'Staatsvertrag',
the commercial contractual obligations of the GDR towards its former Eastern COMECON
'allies' had to be respected.

"*  Council  Regulation  (EEC) No 1794/90 of 28  June   1990 on transitional measures concerning trade  with  the
GDR: OJ 1990: L 166/1, and
* Commission Regulation (EEC) No 1795/90 of 29 June 1990 concerning the methods of implementation of Council
Regulation No 1794/90:  OJ   1990:  L  166/3;

60As again explicitly stated by the Community in its Council Regulation No 2727/90: Whereas a blanket
suspension of all quantitative restrictions for a unlimited period of time has been introduced for the German
Democratic Republic from 1 July 1990": 03 1990: L 262/11;

61* Council Regulation (EEC) No 2060/90 on transitional measures concerning trade with the German
Democratic Republic in the agriculture and fisheries sector. and
* Commission Regulation (EEC) No 2252/90 concerning the methods of implementation of this Council Regulation,
respectively:  OJ   1990:  L  188/1  and L 203/61, respectively;
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6.8 German Unification: The 'Einigungsvertrag' 62

According to Article  1 (1) of the 'Einigungsvertrag', the definitive German unification
on  3  October  1990  had  to take place  by the accession  of the five re-established East-German

'Under' to the FRG, as pointed out in Article 23 of the West German constitution 63. This
automatically implied the inclusion of the territory of the former GDR in the Community,
according to Article 227(1) of the EEC Treaty, without the necessity of first amending the
EEC Treaty through the Article 236 procedure.

The Commission had proposed, in its initial package of measures on the integration
of the former GDR into the Community, to immediately implement the major part of the
'acquis communautaire' in the East-German territory by the date of the unification 64.

Confronted, however, with the unexpected acceleration of the process towards the
establishment  of the final German unification, the Commission was nevertheless forced   to

ask, in its document of 21 August 1990 65, the Council's authorization for the temporary

delegation of certain competences in order to adopt, after obtaining authorization of the
European Parliament as well, till 31 December 1990, the appropriate provisional measures.

These measures had to be aimed at the establishment, as quickly and smoothly as possible,

of a full integration of the former GDR into the Community.
On 17 September, just before the date of the German unification, the Council, after

permission of the European Parliament, authorized the Commission, to adopt these necessary
measures f

In the field of the common conventional commercial policy, the transitional measures
concerning the commercial contractual obligations of the GDR towards the other European

COMECON countries came to the fore 67.

62For its Complete text: 'Europa-Archiv' (1990): D515-D536;

"Finer (ed.) (1979): 206;

64According to the provisions of Article  10 of the 'Einigungsvertrag';

65 ommission of the European Communities (1990);

66Council Regulation (EEC) No 2684/90 on interim measures applicable after the unification of Germany, in
anticipation of the adoption of transitional measures either in cooperation with, or after consultation of, the European
Parliament: OJ 1990: L 263/1. In its added Annexes, Commission's proposals for Council Regulations are

enumerated on, among others:
* the introduction of transitional tariff measures (L 263/3).
* the transitional measures and adjustments in the agricultural sector (L 263/12), as well as,
* the introduction of certain measures concerning the common fisheries sector (L 263/32);
The ultimate Council Regulations on these subjects, No 3568/90, No 3577/90 and No 3571/90, respectively, were
all established on 4 December 1990: L 353/1, L 353/23, and L 353/10, respectively;

67 Ccording  to the provisions of Articles  12,  24 and  29  of the 'Einigungsvertrag';
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In the Commission proposal  for a Council Regulation, which was annexed  to the  17

September 1990 Council's Decision on transitional measures, all these contractual obligations
were  enumerated   68.   In the first Annex, the bilateral agreements between   the   GDR  and

Bulgaria, Czechoslovakia, Hungary, Poland, Rumania and the USSR, respectively, which
were valid until 31 December 1990, were mentioned. These agreements all contain annual
maximum amounts of certain goods to be traded duty-free between the countries concerned.
These agreements would not be renewed after 31 December 1990. Till that time the duties
of the customs tariff will be temporarily suspended for the goods and amounts concerned.
As far as agricultural goods are involved, the Regulation will only be valid for those goods,

which are subject to both a customs duty and a reference or minimum price regulation.
In the second Annex, the bilateral agreements with a duration beyond January 1991 are
mentioned. It concerns long-term cooperation and investment agreements of the former GDR
with Czechoslovakia, Poland, and, the large majority of agreements, the USSR. For still a
great number of years, these agreements imply the supply of mutual deliveries of certain
goods against a 'zero-duty'. Re-negotiations of these long-term agreements  by the parties
concerned are still going on nowadays 69. The duration of the applicability of the transitional

measures, initially limited till 31 December 1991, is therefore recently extended for one more

year.

In order to be able to grant these Central and Eastern European countries these special

duty-free treatments without entering into conflicts with other GATT member states, the
European Community immediately asked the GAIT Council to grant the Community a so-
called 'waiver' to these transitional trade measures. Specifically, the EC requested GAIT
members to agree that the provisions of Paragraph 1 of GAIT Article I ('Most-Favoured-
Nation Clause') be waived from 3 October 1990 and until 31 December 1992. The
Community was therefore prepared to enter into consultations with respect to any difficulty
related to these measures.

The Community, understandably supported by the Central and Eastern European
GAIT member countries (Czechoslovakia, Hungary, Poland, and Rumania) called for an
immediate approval of the waiver. The GAIT Council nevertheless decided, on the
instigation of the United States and Japan, to mandate the Chairman to first conduct
consultations on this issue 70 After a more thorough discussion of the GAIT implications
of this EEC transition programme, the matter appeared again on the agenda of the Forty-
Sixth Session   of the Contracting Parties   on   12   and 13 December   1990. The waiver

"Annexes I and 2: L 263/5-7. In the actual Regulation: L 353/4-6;

69-he EEC, Germany or private German enterprises;

 'GATT Focus' No 76 of November 1990;
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concerning "transitional measures to take account of the external economic impact of German
unification" was finally granted on the last day of the Session 71.

With respect to the external commercial aspects of the fishery policy of the former
GDR, the Council adopted on 4 December 1990 a Regulation which, in its Article 2 calls for
a profo.und study by the Commission on the fishery agreements and other commitments of
the former GDR in the framework of international agreements 72. In the resulting report to
both the European Parliament and the Council appropriate measures in this field are to be
indicated.

6.9 Concluding Remarks

The October 1990 unification of the two Germanys implied another removal of an
important hindrance towards the establishment of one common (conventional and
autonomous) commercial policy with regard to the Central and Eastern European countries.
The abolition of the measures with regard to the German internal trade finally ended the
peculiar situation of the GDR being considered as a 'third country' by eleven out of twelve
EEC member states. It forced the other member states to establish special surveillance
measures and resulted, through the years, in several complaints from these EEC countries
concerning misuse by the East Germans and their former socialist allies.

Immediately after the unification the unprecedented restructuring of the former GDR
took off. The gradual disclosure of actual figures about the disastrous economic state of
affairs in the former 'centrally planned model state' has made clear that a huge amount of
money will be needed before the former GDR will be fully integrated into both the FRG 73

7/,

BISD' Supplement No. 37 (July 1991): 296-297;

72Council Regulation (EEC) No 3571/90: OJ 1990: L 353/10;

73A few estimations:
* The 'Treuhandanstalt', the German government property trust responsible for the privatization and restructuring
of the former GDR enterprises (in detail: Bds (1991)), will need, according to its senior official Leysen, a total
amount of 800 billion DMark,
* The reconstruction and extension of former GDR infra-structure and East-West traffic connections within Germany
will cost for the first ten years: 400 billion DMark,
* According to a IMF Study. quoted in the 'Economist of 6 April  1991, the former GDR will need 1 trillion US
Dollars, to reach the West German level of productivity by the year 2001,
* And, according to a joint study of several German economic research institutes, quoted in the 'NRC Handelsblad'
o f   12   February   1992,   in  case the restructuring  of the former  GDR has brought the purchasing power  of  its
inhabitants on 75 %  of the West German level by  2000,  West-East-German annual transfers of 150 billion DMark
will still be needed for another seven years;
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and the Community 74. As a result of necessary annual West-East financial transfers 75,
the FRG, by far the most powerful EC economy, nowadays, after its initial euphoria, even
threatens to seriously overplay its hand, and to even end up in an economic recession.

Compared to these figures, the Community assistance, totalling 3 billion ECU for the
period 1991-1993, as made available through its three 'Structural Funds' 76, can be
considered as only 'just a drop in the ocean'. As far as assistance in the framework of the
extended 'PHARE' programme is concerned, the 'G-24' decided to grant funds (totalling 35
million ECU) to the fotmer GDR only till 1 January 1991 77. A 1991 EIB credit facility of
almost 1.2 billion guilders to the former territory of the GDR can be further added  to this
Community assistance 78.

Although experts' long-term analyses already speak of the economic 'catalyst function'
of the former GDR by the end of this century, when the investments in an ultra modern
industrial infrastructure will finally pay a profit, the economic situation only seems to be
improving very slowly at the moment. Since the opening of the Berlin Wall in November

1989,  the GNP of the former GDR went down by 66%.  And the 1991 exports of the former
GDR to the countries of the former COMECON "practically collapsed", in spite of the
previously mentioned transitional trade measures. According to recent figures of the German
export industry 79, the total reduction amounted  to 60  %. And, while still many firms  in the
Eastern and Central European countries are heavily depending on East German supplying
companies, this sudden and huge reduction constitutes a further worsening of the internal
economic performance of these countries as well.

74On the difficult integration of the former GDR into the Community, see the study of the 'Directorate-General
for Economic and Financial Affairs' of the Commission of the EC: 'European Economy': No 46: December 1990;

73According  to the March 1992 Report of the 'Bundesbank; the total annual West-East governmental transfers
ofapproximately 150 billion DMark, implied/will imply 'real net' transfers of 55 billion DM (1991) and 75 billion
DM (1992), respectively;

76According to Article 2(c) of Commission Decision No 91/241/EEC of 13 March 1991 (01 1991: L 114/30-31)
the respective contributions are:
European Fund for Regional Development (EFRD): 1500 million ECU,
European Social Fund (ESF): 900 million ECU, and
European Agricultural Guidance and Guarantee Fund (EAGGF): 600 million ECU;

77,
Agence Europe': 28 September 1990;

78 ompared to the large positive outcome of the German unification on its major EEC trading partners. this
Community contribution turned out to be very modest. According to figures from the 'Institute for the German
Economy'. the revenues for the respective countries by the end of February 1992 were (in billion DMark):
France: 10.5, United Kingdom: 9.6, Italy: 7.6, The Netherlands: 5.2, and Belgium: 5.2;

79QUoted in the Dutch newspaper 'NRC Handelsblad' of 27 March  1992;
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Chapter 7

EVALUATION AND CONCLUDING REMARKS

7.1 Introduction

In this concluding Chapter I will first deal with the crucial observation that the large
majority of incentives aimed at the gradual establishment of a common Community
commercial policy were external politico-economic events, rather than major inner-

Community initiatives. The continuous Council's obstruction of numerous Commission
efforts to set out and pursue a Community policy in this field has by necessity resulted in an
apparent 'ad-hoc' character of the common Community commercial policy, lacking almost

any resolute innovative Community planning ('internal dynamism').
The accomplished common commercial Community instruments with regard to the

Central and Eastern European countries will thereafter be compared with the 'frame of
reference',   i.e. the contents, concept and scope  of the common commercial policy  in
general '. Given the concept   of a "potentially dynamic character'    of the common
commercial policy, as well as the "extensive, both express and implied," Community powers
in this field, I will have to conclude that these competences were not fully exercised by the
Community.

The next step in this evaluation will then be an inquiry into the underlying reasons
for the non-establishment of one real common commercial EEC policy with regard to the

Central and Eastern European countries.
In the second part of this Chapter the usefulness of the currently available common

Community instruments to the individual Central and Eastern European restructuring
economies will be evaluated. And to conclude, bearing in mind the established deficiencies
of the current commercial Community machinery, a cautious attempt to formulate some
recommendations will be undertaken.

'Chapter Two;
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7.2 Establishment of Common Commercial Policy

7.2.1 Reacting to External Politico-Economic Circumstances
It turned out that the most important and far-reaching decisions concerned were made

in the first place under the influence of external politico-economic events, rather than

resulting from major Community initiatives:
The Commission initiative to accelerate the establishment of the common market,

consequently implying a speeding up of the establishment of one common commercial policy,
taken almost immediately after the EEC Treaty took effect, was mainly prompted by
"economic conditions and political opportunism", justifying  - and perhaps requiring  -  such
"speedier implementation of the Treaty of Rome" 2. The politico-economic threat posed to
the Community by the 'East Bloc' countries and their COMECON organisation which, in the
eyes of the Commission, were able to effectively adopt a 'centrally planned foreign trade

policy', played  a,  be it minor,  role as  well.
It were mainly the results of unilateral import quotas liberalization efforts of the individual
member states that finally made the Community adoption of a common import lit)eralization

list possible 3.
The adoption of common import embargo measures by all EC member states, except Greece,
against the Soviet Union after the imposition of martial law in Poland in December 1981,
was merely due to fierce pressure from US side 4.
Only after agreement was reached in the GAIT 'Kennedy Round' negotiations on a 'Anti-
Dumping Code' in 1967, the Community succeeded to implement a Community anti-dumping
regulation containing special GAIT-approved provisions with regard to these 'state-trading'
countries '.
Progress towards Community harmonization on export credits has since Spring 1974 only
been due to efforts within the framework of the OECD, and mainly inspired by the USA, to
arrive at the establishment of an informal arrangement on general guidelines 6.

The Community process towards 'Europe  1992', its striving  for the establishment  of one
internal market by 1 January 1993, one of the major reasons for the remaining Central and
Eastern European COMECON member states to finally recognize the EEC and to agree with
the Community's 'parallel approach', was actually dictated by the Community fear for losing

2Chapter Three: 19;

'Chapter Five: 105-106;

'Chapter  Five:   119-120;

'Chapter Five: 113-114;

6Chapter Five: 137-145;
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the competitive struggle with the USA and Japan.

The current 'breakthrough'   in the establishment   of both conventional and autonomous
commercial Community instruments has merely been prompted by the politico-economic
revolutionary 1989 events in these 'East Bloc' countries and their respective aftermaths.
These events, for their parts, were finally made possible after the growing complaisance of
the Soviet Union, which was mainly dictated by its severe economic internal crisis.
Even the (extended) 'PHARE' programme, and the resulting commercial Community
concessions, as well as the leading role of the Commission in the coordination of this
programme, was not exclusively initiated by the EEC. It was taken at the July 1989 Paris

Meeting of  'G-7; in which  only four EEC member states are participating and the President
of the EEC Commission has obtained an observer status 7 Furthermore, the assignment of
the programme's coordination task to the Community merely resulted from the incapability
of the United States to take the (financial) lead, because of its huge budget deficit, and the
Japanese refusal, as a result of the continuous dispute with the Soviets on the administration
of the Kurill Islands.
The current political and economic reforms in the Central and Eastern European region also
finally stimulated the initiation of the dire necessary discussion on the future commercial
Community constellation with regard to those countries. This, already too long postponed,
discussion is to be held within and between the individual EC member states as well as
within the Community institutions.

Internal Community initiatives actually only one time in the described historical
evolution indeed directly resulted in some progress towards the establishment of a common

Community (conventional) commercial policy. The introduction of the Common Agricultural
Community Policy, with its threatening negative implications on the East-West agricultural
trade, forced the majority of Eastern countries to finally conclude sectoral technical

agricultural arrangements with the EEC.
So the over-all impression  of an 'ad-hoc', only partly common, commercial policy

comes up. Its evolution has been strongly influenced by external events and has lacked almost

any 'internal dynamism'. However, as far as its evolution after the 1989 events in the former
'East Bloc', i.e. the historical 'turning point', is concerned a few modifications seems to be
called for. These events, together with their politico-economic aftermath of which the final
results nowadays still turn out to be highly uncertain, happened both in very quick succession

and totally unexpected to all Western counterparts. The Community response could therefore
only obtain such an 'ad-hoc' character. In comparison to the short term reactions of the two
other leading Western industrialized economies, the United States and Japan, the short term
Community (commercial) response  has  to be even qualified as rather 'innovative'.

'Annex Three;
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A fundamental new Community commercial orientation, at the moment of vital importance
to the new European democracies, has, unfortunately however, not been initiated yet.

7.2.2 Comparison with the 'Frame of Reference'
According to the Court, the common EEC commercial policy "is made up by the

combination and interaction of internal and external measures" 8. The Court furthermore
considers that, above all, the commercial policy has to be 'the outcome of a progressive

development based upon specific measures which may refer without distinction to
'autonomous' and external aspects of that policy" 9. As previously mentioned, it is out of
question that the large majority of EEC commercial measures with regard to the Central and
Eastern European countries almost entirely resulted from "external measures".

As far as the Community competences are concerned, the Court ruled "that in its
external relations the Community enjoys the capacity to establish contractual links with third
countries" over, among others, the establishment of a common commercial policy towards
third countries m. And, beside this 'express' capacity, the Community turned out to hold
so-called 'implied' external powers as well. Still another significant Court's conclusion can
be derived from the so-called 'AETR' Case. In case the Community actually adopts common
commercial political rules, the individual member states lose their competences to
individually undertake obligations to third countries, which could affect those rules  ".

Bearing in mind this 'Frame of Reference' (the concept of a potentially dynamic
character of the common commercial policy, together with the extensive, express and
implied, Community powers concerned), the entirety of established common Community
commercial measures with regard to the Central and Eastern European countries gives all the
more cause for Community modesty.

See Chapter Two: 13;

'See Chapter Two: 13-14,

'°Chapter Two: 14;

"Idem;
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7.2.3 Underlying Reasons

The absence of provisions in the EEC Treaty for dealing with specific matters arising
from the trade with 'state-trading' countries made deliberate Community efforts to formulate

objectives and policies necessary . However, these efforts, mainly made by the12

Commission, did not lead to the desired appropriate commercial measures.

The external commercial relations of the individual EEC member states are to be
established as the outcome of their internal economic policies. The establishment of one
common Commercial policy therefore requires more than the informal coordination procedure
of the respective individual member states' economic policies, as provided for by the EEC

Treaty   ".
The Commission, guided by both its 'objective or instrumental' doctrine on the range

of the common commercial policy 14 and the implicit Court's preference for this view 15,
has made numerous efforts towards the (accelerated) establishment of such policy with regard

to the Central and Eastern European countries. It has, laboriously and usually in vain, tried
to accomplish such common Community policy. Its non-establishment has therefore to be
derived in the first place from the almost continuous lack of support from Council and/or
individual member states. Partly due to the reticence of the Court to declare itself more
openly in favour of the relatively wide-ranging 'objective' doctrine, as well as the
Commission's reticence to bring matters concerned against Council and/or individual member
states before the Court, such a continuous policy of obstruction can still be conducted
nowadays. The Commission has therefore only been able so far to avail itself of its powers
to establish some minor supervisory and safeguard measures.

The Council of Ministers for its part has always advanced the more restricted
'subjective' doctrine on the range of the common commercial policy '6. Its more restrictive
interpretation of the Court's reading of the Community powers thus reserved more freedom
of individual commercial movement to the individual member states. So, given the EEC
Treaty declaring that "in exercising the powers conferred  upon it...., the Council shall act

"Alting von Geusau (1977);

"Title II: 'Economic Policy': Article 105(1).
" . . . . . Member States shall coordinate their economic policies. They shall  for this purpose provide for cooperation

between their appropriate administrative departments and between their central banks.
The Commission shall submit to the Council recommendations on how to achieve such cooperation';

14Chapter Two: 12;

' Chapter Two: 13;

'6Chapter Two: 12;
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by a qualified majority , the large majority of Commission proposals were, often afterH  17

lengthy deliberations, rejected. However, in order to "disguise its unwillingness to elaborate
common policies", the Council  (and the member states) decided  in a series of procedural
decisions aimed primarily at mutual consultation 18.

In accordance with the Council, the individual member states' governments supported
the restrictive 'subjective' doctrine on the range of the common commercial policy '9

Persistently unwilling to give up their freedom to individually conduct bilateral economic
relations   with   the '

state-trading' Central and Eastern European countries,    they, in close
cooperation with the Council, prevented the Commission proposals concerned to materialize.

However, this general resistance against the handing over of competences in this field to the

Community institutions has not always been shared by all EEC member states. History has
shown us a large variety of member states' coalitions with a frequently changing composition
dependent on the specific aspect at stake.

In this respect, France has undoubtedly turned out be the most persistent and lasting
adversary. Almost immediately after the entering into force of the Treaty of Rome the French
government  took its position. Gaullist France  saw the resumption of trade  with  the   ' East

Bloc' countries, as made possible by the new era of dttente in the beginning of the sixties,
to be another instrument to assert its autonomy and independence vis-d-vis the United States.

De Gaulle's rejection of the underlying supranational Commission's conception of the EC
Treaties played an important role as well m. Instead of support for a common Community
approach the French decided to consider the management of their (commercial) relations with
the 'East Bloc' countries primarily a issue of foreign policy 21 22

. Bearing in mind the

exclusive individual member states' powers in this field, such a point of view secured a

optimal French freedom of action. Due to lack of support from the other major EEC member

states, the FRG, as well 23, the large majority of Commission proposals on the
establishment of a common commercial policy with regard to the 'East Bloc' countries were

17Article  113(4),

"Alting von Geusau (1977): 33;

'gChapter Two: 12;

2'Alting von Geusau ((1969): 154, and (1977): 32);

2'As a result of this foreign policy primacy, these external (commercial) relations have frequently been the topic
of intergovernmental discussions within  the 1972 established European Political Cooperation  ('EPC'),  as  well   as
during the European Councils of Heads of Government;

ZZThe French  196 I  initiative to establish an intergovernmental European Political Union could be seen as another
logical result of the Gaulle's rejection of a supranational European Community;

eJFor the main FRG reasons to support bilateralism: Chapter Six: 171-172;
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deemed to be rejected. Consequently, the member states kept on favouring their competitive
individual approaches to improve economic relations with these countries over the fusion of
their interest in a common commercial approach. The highly differing character of the
individual member states' foreign policies with regard to these countries 24 inevitably
constituted another hindrance to the establishment of such a common approach 25. And, to
arrive at a last obstacle in this respect, the uncertainty concerning the respective foreign
policy competences. This has resulted from the discrepancy between, on the one hand, the
intergovernmental discussions between the individual member states in the framework of the

'European Political Cooperation' on 'foreign policy' issues, including East-West (economic)
relations, and, on the other hand, the exclusive Community competences with regard to the
establishment of one common commercial (East-West) policy as stated by the Court 26. The
final result of the negotiations on the 'Maastricht Treaty on European Union' 27
un fortunately still leaves plenty of room  for such a continual discrepancy. It still provides for
future intergovernmental discussions on a large variety of subjects concerning the future
separate 'Foreign Policy Pillar' of the Union.

The minor economic significance of the commercial relations of both the Community
as  a  whole (see Tables  1.1  and   1.2)  and its respective individual member states (see Tables

1.3   and    1.4)   with the Central and Eastern European counterparts constitutes another
important reason to explain in particular the longlasting member states' resistance to enter

into negotiations on any bilateral commercial Community agreement. Moreover, the Eastern
inability to grant the Community substantial commercial concessions made the member states

further question the value of such future agreements. In the almost total absence of any

24 I f such policies  have  actually  been  developed  by the individual member states  at  all.
See, for instance, on the ignorance and neglect of the Central and Eastern European countries by successive Dutch
governments: Zielonka (1991)
And the French policy concerned could more accurately be regarded as oriented towards the prevention of a
dominant role for the FRG in the (commercial) relations with the 'East Bloc' countries. The mainly French claim
against an agreement between EEC and COMECON in the seventies was, for instance, dictated by the conviction
that such agreement would only be for the benefit of the FRG, which had already obtained the leading role in both
EEC and the EEC commercial relations with the East;

29rhese differences between member states resulted, among others. from different foreign political (historical)
orientations:
- The Netherlands and the United Kingdom are oriented towards North-America,
- FRG towards the Central and Eastern European countries,
- Denmark towards the Scandinavian countries,
- France towards Africa,
- Italy and Spain towards the Arabic World, and
- the Greek orientation towards Turkey still results from their mutual innate hatred;

26 hapter Two: 14;

27See for its text in full: 'Agence Europe Document' No 1759/60 of 7 February 1992, together with its
corrections as published in 'Document' No 1759/60 bis of 26 February 1992;
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economic necessity on the part of the Community, the initiation of bilateral negotiations with
these countries were merely prompted by political (Com munity) motives:
The conclusion of the EEC-Rumanian 'First Generation' commercial agreement was a
Community 'reward' offered to this country for its relatively independent foreign policy.
The conclusion of the only pre-1989 events 'Second Generation' agreement between the EC
and Hungary was considered to be in support of the restructuring efforts of this country
aimed at its gradual introduction of more market-related economic elements.
The pre-1989 talks and negotiations on future commercial arrangements with the other
European COMECON countries resulted from the, largely politically inspired, June 1988
Joint EEC-COMECON Declaration.

And, to conclude in this respect, the talks, negotiations, and conclusion of the variety of
different trade, cooperation and association arrangements. They were prompted by political
Community motives as well, be it from either a moral Community duty or internal

Community fear for (the consequences) of economic and social chaos in a collapsed 'East
Bloc'.

Compared with these economic reasons, the individual positions of the various Central
and Eastern European countries before  the 1989 events only constituted a minor reason  for
the non-establishment of a common Community commercial policy : The persistent non-
recognition of the Community by the COMECON and its member countries on Soviet
insistence 29 was actually even used by several individual EEC member states as an
appropriate excuse for the further postponement of the final establishment of a common

Community policy.

u'It is of course beyond all doubt that the impact of the 1989 events in these countries on the current and future
Community commercial policy can in no way be neglected;

29AnneX Two;
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7.3 The '1989' Events and Their Aftermath

7.3.1 'Post-Revolutionary' Starting Point
After the conclusion of its first 'Second Generation' agreements, the Community,

confronted with the huge economic impacts of the 1989 political events in the Central and
East European region, became further aware of the need for still more comprehensive forms
of economic cooperation with these countries to adapt to this completely new situation. When
the first euphoria diminished, the awareness of the total internal economic mess, the heritage
of more  than 40 years 'centrally planned mismanagement', started to emerge rapidly  in  the

Central, Eastern dnd Western European states. The unfavourable 'post-revolutionary' starting
point of these countries was accurately described by, for instance, the IMF 30. Many
countries in Eastern Europe and  the  U.S.S. R.  were left with "a legacy of large domestic and
external imbalances, including substantial amounts of excess liquidity". "Regional trade  has
begun to decline, reflecting the impact of economic dislocations in most countries in the
region, notably the U. S.S.R., and the dissolution of trade arrangements among the members
of the CMEA, which entails considerable terms of trade losses for the Eastern European
countries".

Furthermore, "severe economic dislocations have emerged as the traditional system of central

planning has largely collapsed and market-based coordination mechanisms are only beginning
to develop".

7.3.2 Recommended Aid Measures
The IMF concluded therefore, that 'the structural transformation of the Eastern

European countries requires substantial external support in the form of technical assistance
and financing". However, "while external support can greatly facilitate the reform process
in the Eastern European countries, the key to successful transition to a market economy
remains a sustained effort of systemic reform and macroeconomic stabilization".

This conclusion was further founded upon several studies initiated by the 'Directorate-
General for Economic and Financial Affairs'   of  the EC Commission   31. Its report   on
Hungary and Poland concluded, among others,    that    "aid    must   in the first instance   be
conditional on macro-economic stabilization, a process which it can indeed greatly assist'.
"The simplest 'conditionality' the EC could enforce would be to offer full access to our
markets in exchange for meeting the conditions we would expect from all similarly privileged
trade partners -e.g. current and capital account liberalization, no State aids, adherence to
GATT".

'oChapter Three: 30;

3'Chapter Three: 30-32;
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The Commission report on Czechoslovakia, Bulgaria, and Rumania further adds:  "The
potential of the East European countries is their proximity to the Community and their strong
desire to integrate with it. The Community can make this advantage real by serving as an
anchor for the reform process in Eastern Europe. Involvement in institution-building and
provision of market access would be the two most effective ways for the Community to help
ensure the success of the reform efforts of these countries".

Both Community studies therefore laid strong emphasis on the need of liberalizing the
Community trade with these countries. Several "compelling reasons why the Community
should liberalize trade with Eastern Europe" were given. First, it would  be an important
signal reinforcing the case for these countries to liberalize. Secondly, it would promote
foreign investment, and lastly, the EEC could provide a market for those producers who have
seen both their home markets and CMEA markets, particularly the (former) Soviet Union,
and the (former) GDR 12, contract sharply.

Given the observation that, "it is important that this access be gained as quickly as
possible, and a regional trade agreement can, probably be concluded much faster than a
multilateral agreement", the studies further opted  for a Community concentration on efforts
on regional liberalization, while, however, "maintaining its commitment to multilateral
liberalization".  To the extent  that it would be necessary to compensate Community losers,
because of the increased competition, the study called for "structural adjustment measures
within  the EEC", rather than "to resort to general safeguard measures".  For the uncertainty

regarding the possibility of such safeguards or anti-dumping actions by the Community would
be "inimical to foreign investment".

7.3.3 Commercial Community Concessions

7.3.3.1 Conventional Measures
The Community, aware of the inadequacy of the provisions of its bilateral 'First' and

'Second Generation' agreements, started talks  with  the most promising reforming Eastern
countries with a final view to negotiations on 'Europe' association agreements. The Interim
Agreements relating to the movement of goods of the association agreements with Hungary,
Poland, and Czechoslovakia, which entered into force on 1 March 1992 pending the
completion of the ratification procedures necessary for the entry into force of the respective
'Europe' agreements, provide for both 'institutionalization' and extension of the granted
Community commercial concessions. Beside the expected entering into force of these
agreements with the 'Luding Reforming Troika' on 1 January 1993, the opening of
negotiations on similar 'Europe' association agreements with the more hesitantly reforming

"The latter as a result of the establishment of the GEMU;
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countries Bulgaria and Rumania will probably soon take place. During these negotiations it
is generally expected that the clause on future EC entrance, in the first association
agreements already formulated in careful terms, will be further watered-down. Furthermore,
the 'Second Generation' agreements concluded with Russia (the current Community's
counterpart in the framework of the former EEC-USSR agreement), and initialled with the
three Baltic States, will also be subjects of near future discussion towards more
comprehensive trade and cooperation agreements.

A Community holding on to its approach aimed at an appropriate conventional
commercial design with regard to the respective specific country's internal circumstances will
inevitably call for a further refinement of the available conventional Community 'cabinet of
instruments'. The rough division in 'First', 'Second', and 'Third Generation' agreements,
as used throughout this Thesis, has already been undermined by the Community intentions
aimed at starting negotiations towards agreements 'half-way' between 'Second' and 'Third
Generation' with regard to certain Republics of CIS. It has therefore soon to be replaced by
a more adequate and refined subdivision.

7.3.3.2 Autonomous Measures
Conventional commercial Community concessions, granted under the 'Second

Generation' agreements were, soon after or, in some cases, even before the official entering
into force of these respective agreements, extended by autonomous Community concessions
in the framework of the (extended) 'PHARE' aid programme. These concessions mainly
focus on immediate liberalization of the Community quantitative import restrictions for a
large amount of products, on the one hand, and on gradual trade liberalization for the so-
called sensitive products. In order to illustrate the impact of the abolition of these import
quotas in the case of Poland, let's recall Table 5.2, which enumerated the individual member
states' import quotas for this country which still existed for the year 1987.

As accentuated by the previously quoted reports, these Community liberalization
measures are prerequisite to the success of the long-lasting restructuring processes in these
countries. The proven inability of these countries in the past to fully use the Community
import quotas in several product categories, mainly because of internal economic systemic
shortcomings 33, however, causes these concessions to become of short term minor
importance. The same conclusion applies for the quota utilization by these countries in the
framework of their 'voluntary export restraints' as concluded in several bilateral sectoral

33See in the case of:
* Poland: Synowiec and Rzeszutek (1991): 26-28, and Biessen (1989: 27, and 1990: 13 and 14);
* (Former) GDR: European Parliament (1990:  106).  It also concludes that the majority of GDR quotas are utilized
only partially or not at all;
* Hungary: Kornai (1986): 1721;
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arrangements with the Community 14. In her analysis of the impact of the Poland-EEC
'MFA' arrangements, the Polish economist Synowiec has to conclude therefore that "Polish
exporters have failed to exploit at least one advantage such deals do provide, namely the
wide access to Community markets over definite periods. Poor quality standards, past-
schedule delivery, remote delivery dates, inability to see potential market niches (Polish
exports tend to focus their attention on the most sensitive categories)- these are probably the
toughest barriers to Polish exports yet . Considering the potential positive effects of35„

another EC commercial concession, i.e. the granting since 1990 of the Community's GSP

to Poland, one has to reach the same conclusion. "By and large, then, the aggregate benefit
Poland could gain  from the EC system of preferences were insignificant in  1990  . . . . .A s far
as the real effect of GSP preferences is concerned, then, Polish exporters to a wide extent
wasted opportunities there were for them to get in 1990. Sales executives and administration
officials were apparently unable to come to terms with what was a new situation for them.
It would have sufficed, even only in the first half of the year to make a few adjustments to
their patterns of work 16•

This short term minor importance of the current Community concessions is further

stressed by the observation that a large percentage of exports into the Community (from
Poland and Hungary in particular) consists of the three most sensitive products (textiles, steel

and agricultural products) for which only gradual liberalization measures are provided 37

7.3.4 Priority to Structural Assistance
Short term priority should therefore be given to the granting of structural economic,

financial and technical assistance, directed towards the improvement, as quickly as possible,

of these countries' internal economic performances. The Community initiatives primarily
aimed at the support of the internal systemic economic reforms in these countries, both in
the framework of both 'Second' and 'Third' Generation Agreements and in its designated role
as coordinator of the economic structural 'PHARE' aid operation could therefore prove to

34 In the case of Poland:
- Synowiec and Rzeszutek (1991): in particular 30-31 (realization of contingents of steel products from Poland to
the European Community: 1978: 90.0 %, 1979: 70.8 %, 1980: 65.0 %, 1981: 72.5 %, 1982: 78.3 %, 1984:
90.5  %,  1985: 77.4  %,  1986:  60.1  %, and  1989: 68.7  %), and 38 (realization of quotas on Polish textile products
under the 1986-1990 'MFA' agreement);
- Biessen (1989: 27, and 1990: 13 and 14). He also concluded. that only in some items (some textiles, some steel
products, shoes, mutton meat, and slaughter animals) quota's were much lower than Poland's actual export capacities
and that these quota's constituted real obstacles for Polish exports:

35
Synowiec and Rzeszutek (1991): 39;

36Idem: 22, and 25, respectively;

3755 % of the Polish exports to the EEC, 46 % of the Hungarian, and 26 % of the Czechoslovakian exports:
'Agence Europe': 24/25 June 1991,
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be of the utmost importance ". The 'Europeaii Energy Charter' and its large potential
significance, in particular to the CIS Republics, comes up in this respect as well.

Beside these Community initiatives, the still remaining individual member states'
, 39competences in the field of 'economic cooperation , have to be taken into serious

consideration as well. The (potential) role of the individual member states' 'new style'
bilateral economic cooperation agreements with the new democracies concerned will therefore
have to be emphasized as well.

Furthermore, the enormous amounts of money (still) needed to accomplish these

(economic, financial, institutional) restructuring processes 40 have drawn renewed attention
to recent Community efforts in the field of export credits, credit insurance, and guarantees.
The 'rat race' between the individual EC member states in the granting of export credits,
credit insurance and guarantees, which took off almost immediately after the 1989 events,
and which was gradually tempered due to the growing politico-economic uncertainty in these

countries, reinforced the Commission's continuous plea for, at least, the harmonisation of
the individual member states' systems concerned.
The member states' growing inability to individually raise the necessary large amounts of

money will reinforce the discussions on previous Commission initiatives towards the
establishment of an 'European ExIm Bank' and an 'Community Export Credit Re-Insurance
Pool'.
Furthermore, the recent Community export credit guarantees of 500 million ECU with regard
to the Russian Republic, to be further extended in the near future by another tranche of 1250
million ECU for the benefit of all CIS Republics, already constitutes a promising Community
initiative in this field.
And, to add in this (financial) respect, the essential role of recent international initiatives and
further efforts to ease the external debt burden of the highly indebted countries in this former

3•Numerous other measures to support the restructuring of these countries were initiated with the assistance of
the EC. Among others:
* The establishment of the 'European Bank for the Reconstruction and Development of Eastern Europe' (EBRD)
on 15 April 1991, with the participation the Commission, its member states and the EIB (holding 51% of the Bank's
capital); (OJ 1990; L 372);
* The invitation by the EC Council to the 'European Investment Bank' (Em) to grant loans for specific projects in
some of these countries according to its competences under Article  18 of the 'Statute of the EIB;  and
* The granting of financial aid at the expense of the Community budget;

'gChapter Three: 45-49;

90 enumerate only a few of the estimations of necessary financial aid requirements concerned:
* A 1991 IMF Study (quoted in the 'Economist' of 6 April 1991): 23 billion US $ needed for Poland,
Czechoslovakia, and Hungary in order to again reach by the end of the nineties their  1989 BNP levels. Furthermore,
this IMF study considered that 2700 billion US $ would be needed for these three countries to enable them to reach
by 2001 West German levels of productivity,
* And Mr. J. Attali, President of the EBRD, determined the EBRD's requirements in its restructuring efforts towards
the Central and Eastern European countries at 2000 billion US $;
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'East Bloc' region, in particular Poland ", should not be neglected as well.

7.3.5 Efficient Aid-Trade Interaction
However, this short-term top priority to structural economic, financial, and technical

assistance in the framework of well-designed IMF-approved macro-economic restructuring
and stabilisation programmes, on no account belittles the significance of the (gradual)
opening of the Community market. Instead of overall support for the (too) popular saying

'Trade,  not  Aid', an efficient interaction between   'aid' and 'trade'  has  to be established  in
order to guarantee, on time and in sufficient amounts, the imports of goods into the
Community from the respective gradually restructuring and stabilizing economic sectors

within these countnes.
Almost all Central and Eastern European countries' have disposal of, among others,

a promising agricultural potential. Their short term ability to be competitive in this sector
asks for a Community preparedness to open its agricultural market for their exports to a fair
extent. However, due to fierce resistance from several individual member states 42, the

Community response consisted only of a gradual agricultural import liberalization. Besides,
after the expiry of the agreed transitional period, the highly protectionist character of the

Community's Common Agricultural Policy will still constitute a further hindrance to43

complete agricultural market access. A comprehensive restructuring of this CAP, as
demanded by the Community's major GAIT negotiating partners in the framework of the
current GA'IT 'Uruguay Round', will therefore be of the utmost importance to the Central
and Eastern European countries as well.

By the end of 1991 the Community introduced the concept of 'triangular agricultural
operations'   44.   As   far  as its strictly temporary character   can be guaranteed,   such a short
term alternative for more comprehensive agricultural commercial EC concessions has to be
regarded as a useful commercial Community innovation. At the anticipated urging of several

member states triangular Community operations of a more permanent character are to be
expected in the (near) future. Such a tendency towards permanent operations, supported by
those analysts in favour of the revival of the totally collapsed intra (former) COMECON
trade

4'See van Bergeijk and Lensink (1991):

42By way of illustration see the detailed description of the lengthy negotiating process towards the agricultural
provisions of the three 'Europe' Agreements: Chapter Three: 33-39;

4'As emphasized for instance by the GATT: 'The expansion of agricultural productivity and production can
hardly be interpreted, however, in terms of economic strength and competitiveness.  Overall, EC agriculture is a
highly protected sector". GATT (19918: Vol D: 159;

-Chapter Three: 36-37;
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flows, has to be considered as an unsuitable Community commercial alternative. Instead of
such outdated striving after the revival of these former trade flows, the (individual and/or
joint) efforts of the Central and Eastern European countries have to be further aimed at the
complete re-allocation and re-orientation of their trade flows towards the Western

industrialized nations 45. To be able to achieve such re-orientation, these foreign trade

reforms have to be in accordance with general GAIT rules as well. According to the current
individual countries' requests for either full GAIT membership or renegotiation of their
respective 'Terms of GAIT Accession' 46, a large majority of these countries have indeed

been fully aware of this prerequisite. Judging by the general positive reception of these

requests by the other GATT 'Participating Parties' the (re-)negotiations concerned can be
expected to be successfully concluded in the near future. As a result, the Community need
for comprehensive autonomous commercial measures with regard to these countries 47 Will

gradually diminish. A quick and successful conclusion of the currently still lingering GAIT
'Uruguay Round' will undoubtedly be in favour of these countries as well.

Attention has to be drawn to two other sectors of the Central and Eastern European
economies in which they have disposal of a promising potential: the textiles and steel sector.

In accordance with the recommended efficient aid-trade interaction, adequate Community
concessions are again asked   for.   But,   due  to  the

' sensitive' character of these imports,   the

Community again only opted for gradual liberalization measures, accompanied with specific
safeguarding measures in case of market disturbances 48. As far as the Community
quantitative import restrictions in textiles and clothing products are concerned, the important
role of the bilateral agreements in the framework of the 'MFA' has to be emphasized.

According to the Protocol concerned of the EC-Poland 'Europe' agreement 49, "from the
date of entry into force of the Agreement and pending the conclusion of the multilateral
negotiations of the Uruguay Round, until the end of 1992, the quantitative arrangements and

other related issues regarding exports of textile products originating in Poland to the

Community shall be governed by the Agreement between Poland and the Community on
trade in textile products (Article 3(1))". Furthermore, "Poland  and the Community hereby

undertake to negotiate a new Protocol on quantitative arrangements and other related issues

45See for strong support in this respect with regard to Hungary: Tovias (1991): 307;

46 nnex Four;

47 hapter Five;

'sGiven the structural internal Community (and world-wide) crisis in these sectors, frequent appearance of such
'market disturbances' seems to be very likely, as recently illustrated by complaints of the Community steel sector

against dumping of large amounts of aluminium by Poland and Russia;

49protocol No 1;
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on their trade in textile products as soon as the future regime governing international trade

in textile products has emerged from the multilateral negotiations of the Uruguay Round. The
modalities and period during which non-tariff barriers shall be eliminated will be determined
in  the new Protocol. The period shall be equal  to  half the period  to be decided  in  the

Uruguay Round negotiations and it shall not be shorter than five years starting from 1
January 1993. The new Protocol shall follow on the expiration of the Agreement on textile
products (Article 3(3))". Taking into account the current GATT proposal  on the successor

to the  'MFA ', which introduces the gradual abolition of quotas within ten years,  such a five

year Community transitional period from 1 January 1993 seems to be the most likely. This
transitional period should then enable, among others, Poland to overcome the previously

mentioned internal systemic shortcomings in this sector in order to be ready to fully profit
from the Community market access opportunities by 1 January 1998.

7.3.6 Ikading Community Role ?
So the short-term export capacities of the Eastern countries will be for still a while

be influenced by Community 'regulated trade' provisions with their (gradually diminishing)
import restrictions and safeguarding measures. Although the current large variety of
'voluntary export restrictions' provides for a guaranteed gradually growing Community
market access granting the Central and Eastern European countries a certain 'breathing space'

during their lengthy and difficult restructuring process, the obvious persistent unwillingness

of the majority of EC member states to offer more fundamental structural trade concessions

still   has  to be regretted. And although the current politico-economic unstable and uncertain
situation in most of these countries, together with the awakening of a world-wide economic

recession, calls    for the necessary caution, continuous    new EC initiatives are desirable

nowadays. In order to prevent the lowering of a 'Silver Curtain' between Western and
Eastern Europe 50, and to fight the danger that the frustrated Eastern European populations,
due to the extremely painful transition period, start to consider capitalism as a very
unsatisfactory system 51, all EC member states should preferably finally opt, following the

FRG, for a far more active role with regard to this region. Together with most of its member

states, the Community, the one and only capable candidate at the moment to take the
necessary leading innovative role 52, however, once again turns out to be unable to act in
this respect. Its unwillingness is shown clearly by several recent EC Council rejections of
German proposals aimed at the design of a more comprehensive assistance program for the

mIn the wording of the Polish President Walesa;

5IThis fear was expressed by the US economist Galbraith;

52Given the current serious internal politico-economic problems within the three Western economic
superpowers': Japan (together with the Kurills dispute), the FRG, and the United States;
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CIS Republics 9, as well as the Community's reticence to take upon itself a coordinating

role in such a future operation S4.

So although the political 'turning point' caused by the revolutionary '1989 events' and
their politico-economic aftermath has served as a major incentive towards the establishment
of one common Community (commercial) policy with regard to the former 'East Bloc'
countries SS, Article   113   of the Maastricht 'Treaty on European Union', which already

speaks of the established common commercial policy, however, turns out to be still far too
optimistic. The large majority of reasons, which prevented the full establishment of one
coherent innovative common commercial Community policy, turns out to be still valid
nowadays. The only attainable Community policy for the moment therefore again proves to

be a highly 'ad hoc' one. Besides, the danger of a serious weakening of the established part
of the common Community commercial policy through unilateral individual member states'

initiatives should not be underestimated.

5 This resulted in several German 'Alleingiinge' outside the Community-framework. To name some of them:
First, its initiative to start to develop, together with Great Britain, an own policy with regard to the (former) Soviet
Union aimed at a common foreign policy and joint individual aid measures with regard to the individual CIS-
Republics. The initiative was prompted by both countries' poor opinion of the EC decisiveness with regard to
common aid measures: .Many months of negotiations will be needed to arrive at practical Community applications".
A first German-British conference was therefore held in 1£ipzig on 30 October 1991;
Second, the German following of the US January 1992 initiative for a airlift aimed at a quick delivery of aid to the
CIS Republics, which was met with great scepticism from the other EC member states, and
Third, the German initiative, in its role as President, aimed at a comprehensive restructuring programme for the
Russian Republic in the framework of the 'G-7', in which the EC-organization only plays a marginal role;

34Given its recent experience as coordinator in the framework of the '(Extended) PHARE' programme, the
Commission, and not the 'G-7', would be the obvious candidate;

53As became already obvious as far as the conventional policy is concerned. And while these events also implied
a major incentive for these countries to gradually adopt their respective foreign trade systems according to general
GATT rules as well, they can be seen as a similar major incentive with regard to the establishment of one
autonomous Community policy as well. The specific autonomous commercial Community measures towards these
countries were namely primarily designed as an unilateral answer to cope with the centrally planned way in which
these foreign trade systems were organized;
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Annex 2

RELATIONS BETWEEN EEC AND (FORMER) COMECON

A2.1  Introduction

The 'non'-recognition of the Community by the COMECON, has, for a long time,
meant an important hindrance for the establishment of one common EEC conventional
commercial policy with regard to the countries concerned. This makes a brief historical
overview of the relations between the two organizations, despite the recent dissolution of the
COMECON, in my opinion worthwhile '.

The historical evolution of the relations between the two main European economic
organizations, the EEC and the COMECON, could be divided into fuur periods.
The first period started with the foundation of the EEC in 1958 and ended with the speech

of Soviet leader Brezhnev  in  1972 in which he finally accepted  the  EEC  as a 'reality'.
The second period ran till the beginning of the eighties when the COMECON finally slowly
weakened its conditions, till that moment unacceptable to the EEC, for an agreement between
the two organizations.
The third period ran from the June 1984 COMECON Meeting during which the COMECON
members expressed their desire to recover their relations with 'Economic Organizations of
developed capitalist countries' 2. This desire finally resulted in the 'Joint Declaration on the
establishment of official relations between the EEC and the COMECON' of 25 June 1988.
This declaration marked the beginning of the fourth period. Representatives of both
organisations were, for some time, involved in negotiations on future domains of cooperation
between the two organizations. However, before these talks could actually result in a
concrete working programme for cooperation, the COMECON organization collapsed. Under
influence of the politico-economic reforms in its member states, initiated after the turbulent
1989 events.

In this Annex I will take a brief look at these four periods.

'This Chapter is to a large extent based on: Bartalits and Piket (1989).
Various stages of this historical evolution are also described in detail by:
Alting von Geusau (1969): 144-150, Aslund (1988), Bel (1988), Bloed (1988): in particular 186-209, Bot (1976),
Cutler (1987), Dutoit (1964), Eeckhout (1990), Horovitz (1990), Lebahn (1978), Maslen (1983 and 1987), McMahon
(1988), Michalowska-Gorywoda (1988), Molendowski and Piket (1990), Morawiecki (1987), Nello (1990), Pinder
(1976, 1979, 1979/1980 and 1988), Pinder, J. and P. (1975), Ransom (1973), Repetzki (1988), Sannwald (1966),
Seeler (1987), Uschakow (1988), and Wellenstein (1982);

2Quoted by Seeler (1987). See also 'Europa-Archiv' (1984): D513 - D530;

205



A2.2 First Period: From Hostility to Reality

The first period started with the foundation of the EEC in 1958. The mutual hostile
attitude was strongly defined by sharp political, ideological and economic antitheses 3 4.  For

some years no efforts were made to contact each other.
Prompted by the economic success of the Community, the majority of the Soviet

'allies' within COMECON began to realize at the beginning of the sixties that they had to
look at the Community in a more pragmatic way. The almost autarkic Soviet Union could
more easily persist in its negative attitude to the EEC then the other, economically far more
vulnerable, Central European countries. These countries were therefore forced to work out
a different policy towards the EEC: instead of rejecting the EEC organization in its entirety,

they   started   to only protest against certain discriminatory aspects   of  the EEC policy.    A
crucial consequence of this policy change was the individual COMECON states' efforts to
enter into preliminary talks with the EEC Commission in Brussels. The first direct contacts

concerned the mutual trade in agriculture products. Influenced by the negative trade impact
of the introduction of the Community common agricultural policy, these countries, Poland

first, considered 'technical talks' unavoidable.
Despite its official 'non-recognition' of the Community, Poland entered into

conversations with Brussels. They were based on a 1964 proposition and were accompanied

with several visits of experts from both sides. This would later result in several bilateral

agricultural arrangements. The other Central and Eastern European countries were more
cautious. While at that moment Czechoslovakia, the GDR and Bulgaria were not at all
interested '' Hungary and Rumania were only after some time prepared to follow the Polish

example.
In the second half of the seventies, internal changes inside two COMECON countries

'The EEC viewed the COMECON as a Soviet instrument to 'colonize' the Central and Eastern European
countries economically;

*rhe Soviet objections against the EEC were, among others, given in by the fact(s) that:
*  The Community instituted a 'dangerous conspiracy against peace in Europe', an 'annexe  to  the  NATO',  a  new
instrument to strengthen the American influence in Western Europe, a 'fatal alliance between the American and the
Western European monopolists';
* The 'growing domination' of the EEC by the FRG would result in the West-German use of the EEC for its own
purposes, which were directed against the Central and Eastern European 'socialist' states.
* The foundation of the EEC, implying less opportunities  for the Soviet Union to put economic and political pressure
upon its member states, politically and economically weakened the Soviet position towards Western Europe, a
strategically very important area for the Soviets;
*   Its   foundation was contrary   to the Soviet ideology   of the 'ultimate disintegration   of the capitalist system'.
According to its classical marxist interpretation of the business cycle in the capitalist economy the EEC consisted
of a link of state monopolies subject to the general rules of inner capitalist contradiction and decline. The EEC could
not therefore be an 'objective and long lasting' phenomenon;

sAs a main result of their great economic dependence on the Soviet Union;
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aroused more calls for rapprochement between the two opposing economic blocs:
* The 'Prague Spring' in Czechoslovakia.
From December 1967 a growing number of Czechoslovak commentators started to ask for
a more realistic attitude to the Community given the growing 'dttente' between East and
West and the fast growing amount of trade relations between the individual member states

of EEC and COMECON. However, the reform efforts lasted too short to (already) achieve
a major shift in the Czechoslovakian policy with regard to the Community.
* The introduction by the Hungarian government in January 1968 of the so-called 'New
Economic Policy'.
The reform programme called not only at the internal, but also at the external economic
level,   for  a more realistic attitude towards  the  EEC.

However, despite this gradual evolution towards mutual recognition, the April 1969
COMECON 'High Level Conference' did not yet result in an initiative to initiate preliminary
talks with the Community. The adoption of some vague general declarations about improving
the cooperation between the organization and the EEC was the only achievement.

Although its point of view with regard to the EEC had been gradually moderated

since 1962 6, the Soviets were only finally prepared to recognize the EEC as an "economic
grouping of capitalist countries, which was part of the existing situation in West Europe" 7
after they realized that the Soviet Bloc industrialization policy with its strong accent on the
heavy industry, did not lead to desirable results anymore 8 9. In consequence, the Soviet

*This moderation started with the publication of the 'Thirty-Two Theses against the Imperialist Integration in
Western Europe (Common Market)' in the 'Pravda' of 26 August 1962 (French translation in: Dutoit (1964): 211-
235);

7For the first time in a speech of Soviet leader Brezhnev on foreign policy in March  1972 on the occasion of the
opening of the Fifteenth Congress of Soviet Trade Unions in Moscow. Possible relations between COMECON and
EEC member states would depend on the extent to which the West European states would recognize the interests
of the COMECON member states. A similar statement was made by the Soviet delegation to the Conference on
Security and Cooperation in Europe (CSCE) in Helsinki on 21 December 1972;

9 can add several other, in my opinion minor, (political, economic and/or ideological) reasons to further explain
the Soviet policy change:
* The Soviet desire to link up with the improved international climate between East and West;
* The Soviet desire to persuade tile FRG CSU/CDU opposition to ratify the FRG-Poland and FRG-USSR treaties;
* The Soviets (and the other COMECON countries) were forced by the 'new dynamics' inside the Community, in
particular the forthcoming establishment of one EEC common commercial policy, to formulate a common point of
view;

*rhe EEC had its reasons too for showing interest in a 'de jure' recognition by the COMECON and in
establishing trade relations with its individual member states:
* It would end the awkward situation in which the EEC was officially recognized by more than 130 countries but
not by the 'neighbouring' COMECON organization and its member states;
* It would mean a affirmation of the good relations between East and West during the beginning of the seventies;
* It could stimulate the extension of the trade relations between the member states of the two organizations which
were at that moment rather modest;
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Union and its 'allies' had to transform their politico-economic policy directed towards
'extensive' growth  into a system of 'intensive growth'. Because of the resulting necessity  for
superior Western technology, it became all but inevitable for the Soviet Union to change its
policy with regard to the Community.

A2.3 Second Period: First Talks

This forced recognition of the EEC as a 'reality' by the Soviets marked the start of
a second period in the evolution of the relations between the two organizations. Given the
dominant role of the Soviet Union in the COMECON, it finally cleared the way for
preliminary talks between the COMECON and the Community. Almost immediately the
fundamental differences between the two economic organizations became apparent. The
COMECON turned out to be in no respect the Eastern 'counterpart' of the EEC ': Between
the COMECON member states there did not exist a common market and all mutual trade
relations were arranged bilaterally. The COMECON did not have any supranational powers
and it was not expected that the organization would succeed in obtaining them in the
foreseeable future  ".

On  25  July  1973 the Secretary General  of the COMECON, the Soviet Faddeyev,  at
the instance of the COMECON member states 12, expressed for the first time the wish to
enter into talks with the EEC. The first direct COMECON attempts, which took place in the
second half of 1973 and the first half of 1974, were directed to Denmark and the FRG, i.e.
respective EEC member states holding the presidency of the EEC Council of Ministers 13.
The deliberate neglect of the competent EEC Commission could be, among others,
considered as an answer to the 1974 Commission proposal to the individual COMECON

I0According to Bloed (1988: 3): It "does not imply that the EEC should be considered as the West European
counterpart of the CMEA (COMECON). The CMEA's counterpart is rather the OECD'. This conclusion is based
on the "lack of external powers' of both organizations;

"This prediction could be based on the fact that the non-Soviet COMECON member states, Rumania first, were
on their alert against losing their economic sovereignty to the COMECON. This would namely imply that the Soviets
could decide on the commercial policy of all the other member states of the organization. They were strengthened
in their policy by the fact that their economic sovereignty had already been gradually strongly curtailed by the
Soviets.  It was therefore rather surprising that the COMECON Top Level Meeting of June 1973 managed to agree
on a form of economic integration concerning the setting up and coordination of member states' future five-year
plans;

12However, not all Central European Soviet 'allies' were in favour of bilateral COMECON-EEC talks. They
feared that these  'bloc  to bloc' negotiations would  lead  to a further curtailment of their individual freedom  to  act.
They there fore demanded that a possible cooperation between the two organizations should not replace the individual
COMECON member states' bilateral cooperation with the Community;

13Cutler (1987): 263, and Maslen (198D: 1,
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member states to enter into negotiations on bilateral trade agreements. Besides, such direct
COMECON-Commission talks would end the Soviet possibility to play off the individual
EEC member states, with their differing interests, against each other. Although the EEC kept
on insisting on direct COMECON-Commission talks the COMECON as yet refused,
emphasising the incompetence of the Commission in this field.

In February 1976, the COMECON introduced a draft-agreement with the following
characteristics 14:
* The agreement between the organizations and their respective member states should contain
some guidelines concerning trade policy , among others, 'MFN' clause, tariff preferences

and 'non-discrimination' principle;
* The commercial relations would be given concrete form in agreements between the EEC
and the individual COMECON member states, which nevertheless had to be approved of by
both the COMECON country concerned and the joint COMECON member states.

The Community did not accept the draft, and, in its turn, proposed a framework-agreement,
which would only contain some general conditions for the relations between the both
organizations. Trade related questions should be dealt with in bilateral agreements between
the EEC and the individual COMECON member states. On the one hand, the EEC draft was
prompted by its not-recognition of the COMECON competence concerning commercial
policy. On the other hand, the proposal would give the Community the opportunity to take
into account the specific characteristics of each of the COMECON countries, which would
imply a weakening of the Soviet influence on the individual COMECON states' external trade
relations. The EEC would hold on to this so-called 'parallel approach' during the whole

period of negotiations.
The deadlock, in which the COMECON timorously persisted in its non-recognition

of the Commission as the competent Community negotiator, was finally broken at a meeting
in Brussels on 21 September 1977. The first round of negotiations took place in Moscow in
May 1978, followed by several others before the contacts were for the time being ended in
October 1980. Beside both organizations' persistence in holding on to their respective points

of view, the drastic deterioration of the East-West relations by the end of the
seventies/beginning of the eighties 15 played an important role as well.

.*
Agence Europe': 25 February 1976;

15Reasons  for the deterioration of the relations between East and West were, among others:
* Soviet invasion of Afghanistan in December 1979;
* Start of the stationing of intermediate range nuclear weapons in West Europe as a result of the NATO decision
of 1979;
* The proclamation of the 'state of war' in Poland under Soviet pressure in December 1981;
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A2.4 Third Period: Towards an Agreement

It lasted till 1984 before the COMECON began to show interest in the resumption of
talks with the Community. In the closing communiqu6 of the June 1984 COMECON Top-
Level Meeting, the member states confirmed their willingness to reach an agreement with
the EEC which could "improve the trade and other economic relations between their

respective member countries . It meant the beginning of the third period. The firstI  16

concrete signal of COMECON preparedness to meet the EEC demands came during a visit
to Moscow in May 1985 of the Italian Prime Minister Craxi. The new Soviet leader

Gorbachev made a plea for an extension of the relations between the COMECON and the
EEC and for official relations between the two organizations. He also indicated that the
Soviets were willing to come to certain agreements on political issues.

The first formal step in the resumption of the COMECON-EEC dialogue was a letter
handed  over  to the Commission  on   14  June   1985. It showed COMECON willingness  to
establish official relations with the Community and to negotiate a framework-agreement with
the  organization. The Commission asked for further details  on the proposed framework-

agreement. A COMECON draft    was made public in September    1985.    Two    of   its
arrangements were particularly interesting to the EEC:

* By signing the 'Declaration' the only parties to the agreement, the COMECON and the

EEC, would establish official bilateral relations, and
* After the 'de jure' recognition, representatives of both organizations had to reach

agreement on form and character of these relations.
From the draft it appeared that the COMECON had finally accepted the EEC 'parallel
approach': it no longer contained any arrangements on commercial and/or other relations be-

tween the EEC and the individual COMECON member states.

The EEC replied by sending letters to both the COMECON organization and its
individual member states. In the letter to the COMECON expert-level exploratory talks on
such a framework-agreement were proposed. In the letters to the member states, the EEC
invited them countries to express their individual view on their future bilateral relationship,
taking into account possible earlier explanatory talks/negotiations. From their respective

answers it could be concluded  that they all accepted  the EEC 'parallel approach',  and  that
all member states  were in favour  of,   on   the  one  hand, the framework-agreement between

both organizations and, on the other hand, a normalization of the relations between the EEC
and the individual COMECON countries. Bulgaria, the GDR and the Soviet Union first
demanded the signing of this framework-agreement before they were prepared to negotiate

16,

Europa-Archiv' (1984): D513-0530;
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bilateral trade relations 17.

The negotiations, based on the 1985 COMECON draft, started in September 1986 in
Geneva u. By the beoinning of 1988, the so-called 'Berlin clause' " remained as the last

obstacle. After agreement was reached on this subject 20, the final text was approved by
both parties on 9 June 1988. The Joint Declaration was signed in Brussels at 25 June 21 and
marked the beginning the fourth and final period in the evolution of the EEC-COMECON
relations.

A2.5 Fourth Period: Dissolution of COMECON

With the establishment of official EEC-COMECON relations the previously mentioned
first part of the 1985 COMECON draft had been realized. In order to give concrete form to
the second part regular exploratory expert meetings were organized aimed at agreement on
the form and character of these bilateral relations. Experts therefore had to lay down, firstly,
the respective competences of both organizations, and secondly, the concrete domains of
cooperation. As possible fields of bilateral cooperation emerged: statistics, environment,
information on economic plans and programmes, transport, technical standards, energy and
research.

However, already before agreement could be reached on concrete areas of
cooperation, the COMECON organization was dissolved. The politico-economic impact of
the 1989 events in Central and Eastern Europe  had  made a drastic renegotiation  of  the
COMECON organization, with its emphasis on the coordination of the individual member
states' future five year plans, possible. Moreover, the rapidly deteriorating economic
situation in the region, and especially in the Soviet Union, made the task of the COMECON
reform very urgent. While bilateral and multilateral negotiations on a COMECON reform
started already in 1989, the real breakthrough came in 1990 22. A gradual transition to a

"Bel (1988): 315;

"A proposal for the foundation of an 'Office for the Relations with the EEC' with an autonomous status which
would come directly under the Executive Committee of the COMECON, as put forward at the October 1987
COMECON 'Extra-Ordinary Council Meeting of Heads of Government' in Moscow illustrates the great importance
the organization attached to a quick normalization of its relations with the EEC;

'gMaslen (1987): 7, and Sychev (1987): 34;
See in detail on this 'Berlin Question' Chapter Six;

20During informal talks in Brussels and in Moscow in May 1988;

210J 1988: L 157/35;

22Rosati (1991): 4-7;
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market trade system, with various interim mechanism and 'shock-absorbers' protecting the
mutual trade against the impact of new, market-oriented regulations, was essentially the core
of a Polish proposal to the COMECON summit in Sofia in January 1990. The Soviets
suggested the abandoning of settlements in transferable roubles, the mutual COMECON
accounting unit, and a switch to convertible currencies. All delegations, except Cuba,
accepted in principle the Polish proposal. But after the position of the Soviet balance of
payments sharply worsened in the first half of 1990, the Soviets were forced to take an
unilateral decision to dismantle the traditional trade system and to switch to trade in
convertible currencies and at world market prices as soon as possible. The issue by
Gorbachev on 24 July 1990 of the decree "on introducing changes into the Soviet Union's
foreign economic relations" marked the end of four decades of the COMECON. The Soviet
decision, committing the government to bring about a transition in the economic relations
with other COMECON member countries from 1 January 1991, also signalled the radical
change  of the Soviet attitude towards its former 'allies': short-term   (i f not short-sighted)
balance of payments needs took the upper hand over longer-term economic cooperation

possibilities.
The COMECON countries, faced by the Soviet 'fait accompli', concluded in the

second half of 1990 bilateral agreements among themselves, establishing a new institutional
commercial framework. As a consequence, the transferable rouble was to be replaced by
convertible currencies, mostly US Dollars, the artificial COMECON prices by world market

prices, and the detailed annual protocols, supplemented by the bilateral general trade

agreements, by 'indicative lists for selected commodities.
The 46th Summit of the organization, held on 27 and 28 February  1991 in Budapest,

was already meant to be the last one 23. The Summit should proceed to the dissolution of
the former organization and approve the draft statutes of a new 'Organization for
International Economic Cooperation'. The successor  of the COMECON was to "broaden  the
economic cooperation between members" and to facilitate their change to a market economy.
The final dissolution was, however, postponed, at Soviet request, due to 'organizational and
institutional difficulties'. The organization was finally officially dissolved on 28 June 1991
in Budapest, however, without any decision on a possible future Eastern variant of the
OECD 24

The Soviet policy under the guidance of Gorbachev aimed, among others, at an
opening to the Western industrialized world and its international organizations, finally, after
so many years of exploratory talks resulted  in a mutual  'de jure recognition'.  The  same
policy, however, finally resulted in the collapse of the centrally planned economies and its

23,
Agence Europe': 4/5 february 1991;

2"Protocol on the dissolution of the COMECON': 'Europa-Archiv' (1991): D575-D576;
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international economic organization, the COMECON, as well. So I have to reach a rather
ironical conclusion. Before a future fruitful cooperation between EEC and COMECON could

even emerge, as finally made possible by the 1988 'Joint Declaration', which in its turn ·.vas
only made possible by the 1985 Gorbachev concessions, the COMECON organization was
dissolved. Besides, Central and Eastern European countries were forced to seriously
reorganize their commercial relations with their former state-trading 'allies'. A process which

nowadays seems far from being completed in a satisfactory manner.
The 'parallel approach', which   the EEC successfully maintained   as its negotiating

directive through the long period of talks with the COMECON, has been changed in an

approach directed towards the individual former COMECON member states. However, the
Community idea of taking into account the specific individual characteristics of each of these

countries in the shaping of future (commercial) relations, which interlaid this obsolete

'parallel approach, has remained fully unchanged.
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Annex 3

THE (EXTENDED) 'PHARE' PROGRAMME

The 'PHARE' operation ' was initiated at the 'Summit of the Arche' in Paris of the
'Group of Seven' 2 on 14-16 July 1989. Referring especially to Hungary and Poland, they
decided to offer coordinated economic assistance to these two countries in order to support
their efforts to accomplish economic and political reforms with the ultimate goals of market
oriented economies and democracies, respectively. Particular emphasis was laid on
supporting economic reform through investment, transfers of management skills, and
professional training. The Commission was invited to coordinate assistance for economic
reform in Hungary and Poland among the interested Western governments. This process of
coordination is carried  out  by the so-called Commission 'PHARE task force'. Beside  the

Community, this Western 'PHARE' assistance effort is carried into effect by:
* The countries of the so-called 'Group of 24'):
- The member countries of the 'G-7': USA, Japan, FRG, France, Italy, UK and Canada;

- The remaining EC member countries: Luxembourg, Belgium, Greece, Denmark, Spain,
Portugal, Ireland and the Netherlands;
- The member countries of the EFI'A: Austria, Switzerland, Sweden, Norway, Finland and

Iceland;
- The remaining member countries of the OECD: Turkey, Australia and New Zealand;
* Several international organizations,  i.e.:  IEB,  IMF,  IBRD, and since its establishment in

April 1991, the EBRD;
There are two basic conditions attached to the 'PHARE' operation '. The first,

stressed again  by  the  'G-24'  at its meeting  of 16 February  1990,  is the effective installation
of democratic mechanisms, including multiparty parliamentary systems, the rule of law and
guarantees of basic liberties. The second, economic, precondition is the adoption of
macroeconomic policies capable of avoiding inflationary excesses during this period of
unprecedented structural change, including in particular the reduction of budget deficits and
sound government financing regimes. In these conditions, it may be expected that economic

"Poland/Hungary: Aid for Restructunng of Economies'. The original French abbreviation (the French word
'phare' means 'lighthouse') was designed by the French President Mitterand;

2The 'Group of Seven' consists of the seven most highly industrialized countries (United States, Japan, Germany,
France, United Kingdom, Italy and Canada (the latter since 1976)) and the President of the European Commission
(since 1977), which first met in 1975 in the French town of Rambouillet;

3·European Economy'; No 43; March 1990: 5;
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development in Central and Eastern Europe will gradually become more self-supporting, so
that some elements of foreign assistance can be gradually phased out.

Already on 13 December 1990, all 24 Foreign Ministers expressed the willingness to
extend the 'PHARE' programme to those other Central and Eastern European economies,
which would accept these two basic conditions. As a result, the present-day (extended)
'PHARE' programme includes, beside Hungary and Poland, Czecho-Slovakia, Bulgaria,
Jugoslavia, Rumania, Albania and the three independent Baltic States (Lithuania, Latvia and

Estonia) as beneficiary countries as well.
The Commission work in the 'G-24' is primarily aimed at two issues 4. First, to seek

an effective exchange of information on bilateral assistance activities and a pooling of
information on the work of the relevant previously mentioned international organizations.
And second, (to try) to ensure that the objectives and strategies of the 'G-24' and of the
international organizations are coherent and mutually reinforcing so as to avoid duplication.
The 'G-24' statement after their third meeting on  11  November  1991 in Brussels 5, therefore
again stressed the requirement   of " increased information-sharing among donors to avoid

duplication of effort and closer cooperation between the international institutions and the 'G-

24'", making clear that earlier Commission efforts concerned had not yield much success so

far.

At that meeting, the ministers also took stock of the results of the 'G-24' support
since its institution. As summarized by its Chairman, EC Commission Vice-President

Andriessen, the 'G-24' aid had reached 32 billion US Dollars, of which 8 billion in the form
of grants. However, the sums actually disbursed totalled an average of only around 20-25  %,
mainly due to the, allegedly criticized, slowness of the United States and Japan to come up
with disbursements in comparison to their commitments 6. The declaration adopted by the
'G-24 states' noted therefore, after establishing that "the transition in the beneficiary

countries has reached a 'critical stage' ",  that "more effective support is required, particularly
more rapid disbursement of resources  by  the  'G-24'".  As a result  of this refusal  of the  non-

EC-donor countries, again the USA in particular, to make a contribution equivalent to the

'Idem;

The first two took place on 13 December 1989 and 4 July 1990, respectively;

6,
Agence Europe': 12/13 November 1991.

Stankovsky (1991: 528-530) obtained even worse outcomes  for the period till Mid 1991:
Commitments: 31 billion US dollars (including IMF and IBRD credits: 40,4 billion)
Composition: 9,1 billion: grants; 21,9 billion: export credits and guarantees (10,8 billion under the conditions of the
'OECD Guideline' (See Chapter Five),  and  11 billion under exceptional ('soft') conditions.
Disbursements till 21 May 1991: grants: 13,1 % (1,2 billion) and credits and guarantees: 9,7 % (2,1 billion)
(average: 11,1 %);
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Community, according to the so-called 'equivalent share' rule 7, the Council was even
forced on 4 December  1991 to accept a temporary dispensation  to this rule for  1991 in order
to make possible the release by the Commission of a second tranche of EC loans to Rumania

and Bulgaria 8.
Furthermore, the ministers had to conclude that the problems of the countries

concerned were "exacerbated by external trade difficulties, including the collapse of trade
with the Soviet Union  and its republics". They therefore stressed that "encouraging exports
would be the most effective means for generating hard currency earnings and encouraging
foreign capital investment and highlight the need for the 'G-24' to adopt further market
opening measures. These measures are perhaps the main contribution that can be made to the
transition process in these countries".

At the assessment of the implementation of the 'PHARE' programme with authorities
from the receiving countries on 29 November 1991, the Commission stated that the 'PHARE'
fundamental guidelines would not be changed for 1992 but greater emphasis would be placed
on projects "closer to the market", oriented towards production and therefore likely to create
jobs and develop exports 9. Beside the remaining priority sectors (privatization, support for
independent farmers, and training), new areas identified as needing improvement
(environment, telecommunications and transport) were added. The responsible ministers of
the five beneficiary countries formulated their individual priorities for 1992 as follows:
* Bulgaria: Priorities remained agriculture and nuclear safety;
* Poland: The 'PHARE' programme was entering its third phase (first: emergency phase of
food aid; second: concentration on technical assistance): future efforts had to be made in the
area of investment for the restructuring of companies and training, a parallel priority being

the environment;
* Rumania: Assistance with privatization and restructuring remained its priority tasks;

* Hungary: In order to set up the foundations of a free economy (privatization, creation of
SMEs, creation of a banking network, infrastructures) 1992 priority would be given to
training, and

7In the context of the 'G-24', the EC as a general rule takes upon itself to meet half of the 'PHARE' aid, the
second half being shared between the other donor countries;

'rhe 'begin December 1991' situation concerning these loans:
* Rumania: Total 'G-24' commitment: 1 billion US Dollars;
EC share: 500 million;
Remaining 500 million: EFTA-countries: 105 million; Japan: 100 and Canada: 22;
* Bulgaria: Total 'G-24' commitment: 800 million US Dollars;
EC share: 400 million;
Remaining 400 million: Japan: 100 million; EFTA-countries: 95; USA: 10 (!); Canada: 9;
('Agence Europe': 5 December 1991);

9,
Agence Europe': 30 November 1991;
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* Czechoslovakia: Special points: the environment, university-level education to train
managers to ensure the success of privatization with the objective of privatize 3000 state-
owned companies, energy and the reorganization of the administration.

The impact of the extended 'PHARE' programme on the 'scope' of the conventional
and autonomous commercial policy measures of the Community come to the fore in the
Chapters  Four  and Five, respectively.
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Annex 4

THE 'STATE-TRADING' COUNTRIES AND THE GATT

A4.1 Negotiations on ITO/GAlT

The problem how to draw the 'state-trading' countries into the market-based
international trade under GAIT principles was already recognized at the initial 1946 drafting
session in London. The French delegation, for instance, stated: "France wishes to see that
the organization which we are planning here extends to the rest of the world..... There does
not  exist,  in our opinion, any necessary connection between  the  form  of the productive
regime and the internal exchanges in one nation, on the one hand, and on her foreign
economic policy  on the other.   . . . .  The  USSR may uphold and maintain the Marxist ideals
of collectivism without our having to refuse to be in favour of a policy of international based

on  liberty and  equality" '. Considerable attention was given  to the problem  in  the ITO Draft
Charter as well. The original US ITO Charter draft therefore proposed that a country with
a "complete or substantially complete monopoly of its import trade" should be able to enter
into negotiations with the other countries. The aim of these talks would then be the
completion of an arrangement under which the state-trading country should undertake to
import in the aggregate over a period products of other Members valued at not less than an
amount  to be agreed   upon. The purchase arrangement should be subject to periodic
adjustment 2. However, as no representative of the Soviet Union, at that time the only
country with a foreign trade monopoly, was present at the meetings of the Preparatory
Committee for the 1946 Havana Conference, the clause did not remain in the 'state-trading'

provision of the final ITO Draft Charter '. And so the 1947 Geneva Tariff Conference

finally resulted in the GA'IT without any specific provision for 'state-trading' countries.

'Quoted by Jackson (1969): 362-363;

2Jackson (1969): 362, and Kock (1969): 202-203;

3But it did foreshadow the technique that was used in the negotiations for GATT membership of Poland and
Rumania;
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A4.2 Accession of 'State-Trading' Countries to GAlT

A4.2.1 Czechoslovakia 4
On 30 October 1947 Czechoslovakia became one of the 23 initial contracting parties

to the GAIT. The membership of the first and, in the early years of the GATT, only state-

trading country was partly because of the historical anomaly that the country became a
member to the GAIT before the communist assumption of power of February/March  1948.
It was, however, the new socialist government which, on 12 March 1948, gave its assent to

the GAIT. It was one of its first measures in the international field and prompted by the
Czechoslovak desire to keep up trading contacts with the West. Although the Czechoslovak
government had already at that time started its preparations for the creation of a complete
import monopoly, no renegotiation of Czechoslovakia's terms of membership was demanded

by the other GATT contracting parties in order to adjust to these changes. Czechoslovakia
even continued to grant tariff concessions to the other GATT members although the tariff
system was no longer the essential instrument for its trade control. This fictitious situation
was only met with protest from the United States S. This US protest conjugated with
Czechoslovak criticism of US discriminatory trade policy against Eastern Europe and resulted

in a series of disputes between the two countries in the GATT 6. Given the "political
overtones of the controversy and its apparent insolubility" 7, the United States renounced
their relations with Czechoslovakia under the General Agreement. No other countries
followed the US example, although a majority of them applied discriminatory tariffs, quotas
and licensing against trade with Czechoslovakia during the Cold War.

Three technical issues concerning the participation of state-trading systems in the

'Bosch (1971) 125-130, Jackson (1969) 362-363, Kock (1969): 209-211, and Kostecki (1979): 23-25;

s'BISD' (1952) Vol. II: 36;

6Firstly, the USA decided to apply its discriminatory COCOM exports control to communist countries, as
introduced in 1948, to Czechoslovakia as well. Czechoslovakia promptly protested in the GATT against this
unilateral suspension of the GATT 'MFN' clause. The USA, in their turn, invoked Article Xm, which gives a
contracting party the right to take "any action which it considers necessary for the protection of its essential security
interests*.

On 8 June 1949 the Contracting Parties decided to reject the Czechoslovak contention "that the Government of the
United States had failed to carry out its obligations under the Agreement through the administration of the issue of
export licenses-. And secondly, US Congress inserted   in   1951   a new paragraph   into the 'Trade Agreements
Extension Act', requesting the President to withdraw application of trade-agreement duties in trade with communist-
dominated countries. The resulting withdrawal of tariff concessions in trade treaties could be done by the USA
unilaterally for all communist countries except Czechoslovakia. The USA had no commercial treaty with
Czechoslovakia but was bound, by GATT Article I, to apply the 'MFN' principle. During the autumn 1951 GATT
session the Contracting Parties declared that the two governments were free to suspend the obligations of the
Agreement with respect to each other. But at the same time they affirmed that this did not in any way modify the
obligations of the respective governments towards any other contracting party ('BISD'  Vol.  Il  (May  1952):  36);

 Kostecki (1979): 24;
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GAIT came up with reference to Czechoslovakia. First, the GAIT's criteria on dumping

were considered to be a unsatisfactory standard for commercial relations with
Czechoslovakia. The interpretative note appended to the GAIT dumping article introducing
additional criteria was conceived as a result of Czechoslovakia's presence in the GAIT. It
would be the only contribution of Czechoslovak GAIT participation to the development of
technical arrangements for state-trading systems in the General Agreement. Secondly,

Czechoslovakia, after its withdrawal from the IMF organization, would, "within a time to
be determined by the Contracting Parties",  have to "enter into a special exchange agreements
with the Contracting Parties" (Article XV(6)). However, a waiver was granted to
Czechoslovakia, releasing the country from this obligation and substituting an obligation to
consult : It should be noted, however, that a similar solution had been previously adopted
for some market economies as well. Finally, the 'reciprocity' issue, which would be very
lively discussed in the accession negotiations with Poland, was never brought up in relation
to the Czechoslovak membership. Czechoslovak spokesmen took the view that the degree of
Czechoslovak protection was measured by the volume of trade. An increase in imports from
GAIT members which had granted tariff concessions to their country therefore indicated that
Czechoslovakia was reciprocating in the planning of its imports. Such a 'quasi-normal'
participation in GATT negotiations on these principles 9 would even probably be continued
if the difficult issue of reciprocity in agreements between state-trading and free-market
economies would not have been openly discussed in connection with the Polish request for
GAIT accession. It resulted in the 'Kennedy Round' negotiations in a first Czechoslovak
offer to negotiate quantitative import concessions against elimination of discriminatory
Western restrictions 10. However, due to lack of response from the Western side, this offer
was withdrawn in the end of the 'Kennedy Round'. Besides, Czechoslovakia soon realized

that, as regards tariffs, no more was to be obtained from the 'Kennedy Round' than could
be obtained on the basis of the 'MFN' treatment from other countries' negotiations.

As a result of this Czechoslovak 'quasi-normal' participation within the GAIT, no
re-negotiations of its terms of accession are necessary nowadays under the influence of its
economic restructuring process towards a market-based foreign trade system. However, by
the end of 1991, Czechoslovakia was forced to request some 'room for manoeuvre' in its

"BISD' Third Supplement (June 1955): 43-44. Amended by the Decision of 30 November 1957: 'BISD' Sixth
Supplement (March 1958): 28-29, and 38;

*The main economic reason for the maintenance of this 'quasi-normal' participation was the fact that the other
GATT contracting parties did not consider the amount of trade involved consequential enough';

"'The Czechoslovak and Polish governments had undoubtedly jointly discussed the procedures to be used in the
'Kennedy Round' negotiations;
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transition towards a market economy   ". The country stated   that,   as a result of previous
GAIT Rounds tariffs had gone down to trade weighted average of only 5 percent, and that
97 percent of all tariff lines were bound. However, these concessions were made "under the
past  system of central planning and state monopoly".  With the current liberalization  of  its
trade regime, "tariffs have become  the only protection  for the domestic industry".  "It  has
become clear that the protection of certain sectors of the domestic industry through tariffs
is insufficient and is bound to result in serious difficulties and in certain case in unjustified
closing  down of these industries". The country  had  therefore decided  to  increase,  starting  1
January 1992, some tariffs and at the same time modify and withdraw the corresponding
concessions in its GAIT tariff schedule. This would be partly compensated by a reduction
of duties on some 500 bound items. Although it was underlined by Czechoslovakia that it was
pressed for time because "many private companies were in need for protection", the majority
of Contracting Parties considered that more time was needed to consider the granting of a
waiver. Decision was therefore held up at the November 1991 Council Meeting. At the
'Forty-Seventh Session   of the Contracting Parties',   held  on   3   and 4 December   1991   in

Geneva, the waiver was finally granted. The waiver decision provides that Czechoslovakia
should promptly enter into bilateral negotiations with interested GArr members, to be
completed   by   the   end   of   1992, in order to achieve appropriate compensation       for   the
Czechoslovak tariff increases 12.

A4.2.2 Poland "
The tacit understanding that Czechoslovakia presented a unique case could be seen

too by the fact that, neither in 1957, when the Polish government first approached the GAIT
for accession 14, nor in 1959, when a formal application was made, did the Western
countries refer to the Czechoslovakian case as a precedent. On the contrary, a very thorough
investigation was started in 1958 as to Poland's foreign trade policy and administration.
In November 1959 agreement was reached on a Declaration, the aim of which was to create
closer cooperation ("association") between Poland and the GATT countries to expand trade
"on the basis of mutual advantage in trading conditions and opportunities". It provided  for
consultations and made it obligatory for Poland to make public important information on
Polish laws, regulations, administrative rulings, statistics, etc. Poland was given also the

mGATT Focus'  No  86 of November/December  1991:  7,

12•GATT Focus'  No 87 of January/February  1992:  5;

13Bosch (1971). 149-154, Common Market (1967): 82-86, Dam (1970): 328, Jackson (1969): 363-364, Kock
(1969): 211-214, Kostecki (1979): 27-29, 93-95, and 98-99, and Laczkowski (1972);

'*rhis first approach was prompted by the Polish fear of the negative effects of the Rome Treaty on its trade with
the EEC;
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right to take part in the work of the GAIT, but its special status did not provide for 'MFN'

treatment 15.

However, despite its special status, Poland was not automatically accepted as a
negotiating partner at the beginning of the 'Kennedy Round' negotiations. As the 'Kennedy
Round' was of great interest to Poland in view of its trade with the EEC countries, it took
steps to become a member to its Trade Negotiations Committee as soon as possible. The
object of the Polish intervention was to receive tariff reductions and to get discriminatory
quota restrictions removed. Having no tariff system, such concessions by the other GAIT
countries would then be 'paid for' by the Polish assurance that these countries would get a
reasonable share in the growth of the Polish market. Poland was finally accepted as a
member of this Committee and was admitted as a 'Kennedy Round' negotiating partner in
March 1965. While this tariff conference included negotiations on trade barriers other  than

tariffs it met the specific needs of Poland 16.

The most important contribution for Poland of the 'Kennedy Round' was the working
out of some technical solutions which provided a starting point for further GAIT accession
negotiations. During these negotiations Poland took advantage of support from the 'anti-EEC
front' 17, which encouraged demands for elimination of the individual EEC member states'

discriminatory quantitative restrictions on Polish exports. On balance, the 'Kennedy Round'
turned out to be fruitful for Poland. First, the Protocol of its accession was annexed to the
Final Act of the 'Kennedy Round' u. And second, it did take advantage of the tariff
reductions during the 'Kennedy Round' by virtue of its MFN clause. On the other hand,
however, the Polish benefits were considerably reduced due to both elimination of
negotiations on agricultural products   from the 'Kennedy Round', and maintenance   of

discriminatory quantitative restrictions on its exports.
The 'reciprocity formula' finally agreed upon for Poland in the GAIT, provided that,

in return for tariff reductions by the GAIT partners, the Polish government would
"undertake to increase the total value of its imports from the territories of contracting parties

by  not  less  than  7  per  cent per annum". It further explicitly noted  that  the GATT countries
might conclude with Poland agreement on Polish targets for imports from the territories of
the contracting parties a whole in the following year. Poland's 7 per cent annual commitment
was replaced three years later by a compound commitment. It provided essentially for the

same average rate of import increase per annum, but it was to be calculated over a longer

"'BISD' Eighth Supplement (February 1960): 11-14, and 61-62;

'Fhe United States refused to take part in these trade negotiations with the two participating communist-
dominated countries, Poland and Czechoslovakia;

17Mostly the United States, Britain and Canada;

'*'BISD' Fifteenth Supplement (April 1968): 46-52,6041, and 109-112;
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range of time, which rendered the Polish cooperation with the GAIT much more flexible 19.
This Polish 'reciprocity formula' served later as a guiding principle for the negotiations on
GAIT accession of Rumania.

The final Protocol's solution  on the discriminatory quantitative restrictions on Polish
exports to some Western European countries, mainly the EEC and the United Kingdom, was
similar to the provision included in the later Rumanian and Hungarian Protocols. There was
to be no increase in the discriminatory aspect of the quotas on East European exports. In
fact, the restrictions were to be progressively reduced and wholly eliminated at the end of
a transitional period. If, for exceptional reasons, any discriminatory restrictions or
prohibitions were still in force, they should be subjected to the scrutiny of the GA'IT and
eliminated as soon as possible. However, Poland refused during the negotiations to agree on
such escape clause, which was accepted later on by both Rumania and Hungary 20. In

Article 3(c) of the Polish Protocol it was therefore stated that "during the course of the third
annual consultation...., the Contracting Parties shall,...., consider the establishment  of a
date  for the termination  of the transitional period.  . . . .  .  If no  such  date is fixed during  the
course  of such consultation, this question shall be re-examined   at each subsequent annual
consultation until a date is fixed". However,  this date has never been  set,  and the remaining
into force of the individual EEC member states' quotas with regard to these 'state-trading'
countries could therefore not be prevented.

After Poland initiated its 'Big Bang' economic reform programme on 1 January 1990,
it almost immediately announced its intention to request the establishment of a 'Working
Party' which had to handle the renegotiation of the Polish terms of accession. The request
was welcomed and supported by many countries, and the 'Working Party' was set in motion
at the February 1990 GAIT Council Meeting 21.

'9'BISD' Eighteenth Supplement (April 1972): 201;

20rhe end of the transitional period was foreseen in the Rum:lilian (Article 3(a)) and Hungarian (Article 4(b))
Protocol on  1 January 1975;

2"GATT Focus' No. 68 of February 1990: 2, and 'GATT Focus' No. 69 of March 1990: 2;
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A4.2.3 Rumania 22
The Polish example greatly influenced Rumania's relations with the GAIT. Already

in 1957 it approached the GATT members and was granted the ohserver Status 23. After ten
years as an observer the Rumanian government undertook its first efforts to accede to the
GAIT .24.    In   July 1967 Rumania presented its formal application for accession    to   the

GAIT. Like Poland, it intended to join the Agreement while maintaining state trading.
Besides, considering itself an underdeveloped country, it expected to obtain more favourable
terms of accession than Poland.

The difficulties that cropped up during the negotiations for accession were similar to
those in the Polish case: reciprocity, non-discrimination and safeguard arrangements.
Foremost among the economic issues discussed was the elimination of discriminatory
quantitative restrictions on Rumanian exports to the individual EEC member states.

Rumania's accession to the GAIT finally took effect in November 1971 25.
The final text of the Rumanian 'reciprocity formula' provided that, in exchange for

better access to the GAIT markets, Rumania "will develop and diversify its trade with the
contracting parties as a whole, and firmly intends to increase its imports from the contracting
parties as a whole at a rate not smaller than the growth of total Rumanian imports provided
for in its Five-Year Plans .  26

. The Protocol further stated that "on 1 January 1973 and

thereafter....,orat any time in the event that Rumania decides to introduce a customs tariff,
Rumania, may, following negotiation and agreement with the contracting parties, modify its
commitment". This provision leaves  room  for the renegotiation  of the Rumanian terms  of

 Bosch (1971): 154, Kock (1969): 214, and Kostecki (1979): 29-30, 95-97, and 98-99;

2]This move coincided with significant political changes in Rumania. It was the first Soviet 'ally' which initiated
a larger margin of foreign policy independence. Participation in those international organizations, likely to contribute
to the development of trade and other forms of economic relations with the Western industrialized countries, became
an integral part of this policy;

"According to Kostecki (1979), the length of this initial ten year-period could be explained by the following
aspects:
* The Rumanian government wished to withhold its application for GATT accession until negotiations with Poland
had been completed. It (rightly) expected that the Polish case would provide a 'test case';* While Rumania considered itself a developing country and therefore quite unprepared to grant any important
concessions during the 'Kennedy Round', the country did not have much interest in these negotiations;
* In the late fifties and early sixties the Polish relations with the US were far better than the Rumania's. The US
refused to grant Rumania MFN treatment, in spite of the fact that Poland, another centrally planned state-trading
country, benefited from the clause on the US market. So, at that time, Rumania could not expect the US to support
its  accession. This hostile US attitude gradually changed after the Rumanian initiation of a independent policy  vis-*-
vis the Soviet Union, especially after the 1968 events in Czechoslovakia;

25.BISD' Eighteenth Supplement (April 1972): 5-10,23, and 94-97;

26•rhe expression "firmly intends" implied that it was much more a declaration of Rumania's intention than a firm
commitment as, for example, those included in the GATT  schedules of concessions.  In this respect the Rumanian
arrangement was consistent with its claim to developing country status;
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accession as requested  by the Rumanian government in February 1992 given its current
efforts to liberalize its foreign trade system.  The GAIT Council Meeting  of 18 February
1992 agreed to establish a Working Party to conduct this renegotiation 27.

A4.2.4 Hungary 28

Hungary's initial efforts to establish contacts with the GAIT were thwarted. In 1958,
Hungary, following the example of Poland and Rumania, applied for a observer status.

However, its request met with opposition on political grounds from certain countries 29,
mainly prompted    by    the 1956 events in Budapest, causing Hungary to withdraw    its

application. In 1966 a second request for observer status in the GATT was accepted. And
three years later the government decided to apply for full membership, which was well
received this time by the US, the EEC, and the other GAIT members.

The Hungarian economic system reform efforts as initiated in the mid sixties were
aimed at increasing the market's role in both domestic economy and foreign trade. They were
of great significance for the relations with the GA'IT, since they made possible a partial
adjustment of the Hungarian trade regime to the traditional GATT system. Because of the
resulting introduction of a Hungarian tariff system and price formation, the negotiations on
accession could be conducted on the basis of a 'tariff approach' as put forward by Hungary.
The negotiations were successfully concluded in 1973 30, and Hungary's accession to the
GAIT took effect in September  1973  31.

Tariff reduction was the only commitment the Hungarian government undertook in
its schedule 32. No obligation to increase imports from the GAIT territories at a fixed rate,
nor to increase those imports at a rate roughly equivalent to the growth of total imports, was
included. There was only the stated intention on Hungary's part "to increase its imports from

contracting parties".
Against the background of radical changes to its trade regime, mainly as a result of

27.GATI' Focus' No.  88 of March 1992: 7;

2*Bosch (1971): 154, Kock (1969): 214, and Kostecki (1979): 31, and 97-99;

'In particular the US and the Western European countries;

 Certainly due to the political sympathy of the Western governments towards the Hungarian efforts at economic
decentralization;

"'BISD' Twentieth Supplement (January 1974): 3-8, 17. and 34-37; Amendment: 'BISD' Twenty-Fourth
Supplement (lanuary 1978): 4-5,

32Hungary negotiated its schedule of tariff concessions with GATT members on the basis of the revised but
relatively high level of Hungarian tariffs. The high level was explained by the fuct that the transition from central
pricing to a market price system, the equilibrium in the economy required protection. No reasons were given as to
why this could not be accomplished by a devaluation of the Hungarian currency;
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the 1989 events, Hungary started to consider that "it was anachronistic to maintain terms of
GAIT Membership guided by its 1973 Protocol of Accession" u. The GAIT Council
Meeting of October 1991 therefore decided to set up a 'Working Party' to handle the review
of specific provisions in Hungary's Protocol of Accession. Hungary suggested that its report
submitted to the Council under the 'Trade Policy Review Mechanism' 14 be used as the
basis of this review.

A4.2.5 Bulgaria 35

Bulgaria was accepted as an observer in 1967. The lengthy process towards full
GATT membership was positively influenced by the 1989 events in Bulgaria. Already in
February 1990 consultations resulted in agreed terms of reference for the GAIT 'Working
Party  on the Accession of Bulgaria'. The Working Party  had to consider the compatibility
of the country's trading system with the GAIT provisions 36. These talks on accession are

still under way nowadays.

A4.2.6 Former Soviet Union
The previously mentioned growing interest of the East European countries in the

GATT by the end of the fifties / beginning of the sixties coincided with the continuing
criticism of the GAIT from the Soviet Union. According to a Soviet spokesman in  1960, the
GAIT was "out of step with the changed balance of forces in the world", and had an
ineffective organisation. Although he admitted that the GATT had done good work for a
reduction of tariffs, it had not been very successful in the reduction of non-tariff trade
barriers. In that respect the rules were freely interpreted by its members. He considered it
"hard to find another international agreement that is violated so often and with such
impunity" 37.

Similar to its attitude with regard to the EEC, the Soviet Union, however, gradually
changed this attitude towards the GAIT. But it still lasted till 1989 before the Soviet
government, as part of its policy towards full integration in the international (economic)
organizations, made a formal application for GATT' observer status. It stated that it wished
to become acquainted with the methods of work of GAIT bodies as preparation for possible
future accession. It also undertook to keep the contracting parties informed of the process of

33'GATT Focus' No.  85 of October 1991: 2;

3*GATT (1991b) Volume II: 9-99;

35Kock (1969): 214, and Kostecki (1979): 31;

36,GAIT Focus' No. 69 of March 1990: 2;

37Quoted by Kock (1969): 214-215;
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economic restructuring in the Soviet Union. In May 1990, the GAIT Council agreed this
Soviet request for observer status. The decision was welcomed by many delegation as
historic. They underlined its significance not only for trade but more generally for the future
of international relations 38.

The falling apart of the Soviet Union, as finally decided in December 1991, poses the
question of the future role of the independent states of the CIS and the Baltics in the GAIT.
The observer status of the Soviet Union could be taken over by the Russian Republic, which
accepted to further exercise the international rights and obligations of the former Soviet
Union. It is expected that the large majonty of other states will soon request the GAIT
observer status as well.

3&1'he representative of the USA for instance called the decision an .important moment for all those who want
to see fundamental and lasting economic reform throughout the world. Forty-five years ago. the Soviet Union
decided not to participate in the economic integration and market-based trading system that was taking shape in the
West.  For  the past forty-five years,  we have lived  with a world economy divided  by that decision    (GATT   19910:
Page 101). And the EC said the move further supported the potential universality of the GAT trading system. It
envisioned for the next century a strengthened multilateral trading system based on economic democracy, in which
the Soviet Union could take its place (ldem). See also 'GATT Focus' No. 71 of May-June 1990: 1-2,
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Summary (In Dutch)

Dit proefschrift tracht een gedetailleerd historisch overzicht te geven van de moeizame

evolutie op weg naar een gemeenschappelijke handelspolitiek van de Europese Gemeenschap
ten opzichte van de zogenaamde Midden- en Oost-Europese landen.

In het inleidende eerste hoofdstuk wordt de specifieke keuze voor dit aspect van de
externe betrekkingen van de Gemeenschap onderbouwd. Bij de start van het onderzoek in
September 1987 werd de keuze voor de te bestuderen groep van derde landen, toen nog

aangeduid als 'de Europese lidstaten van de COMECON', ingegeven door hun toenmalige
uitzonderlijke positie ten opzichte van de Europese Gemeenschap. Deze positie werd met
name veroorzaakt en gekenmerkt door het ontbreken van officiBle wederzijdse betrekkingen
tussen Gemeenschap, COMECON en hun respectieve lidstaten. Het realiseren van een

gemeenschappelijke EG handelspolitiek werd verder nog bemoeilijkt door de specifieke
manier waarop deze 'centraal geleide volkshuishoudingen' hun buitenlandse handelssysteem
vorm hadden gegeven.
Een tweede inleidende opmerking betreft het feit dat de gemeenschappelijke handelspolitiek
nagenoeg uitsluitend betrekking heeft op slechts een van de drie Gemeenschapsorganisaties,
te weten de Europese Economische Gemeenschap, de EEG. De beide verdragen tot
oprichting van de Europese Gemeenschap voor Kolen en Staal (EGKS) en de Europese
Gemeenschap voor Atoomenergie (EURATOM) voorzien namelijk niet in zulk een externe

gemeenschapsbevoegdheid.
In Hoofdstuk Twee wordt een beeld geschetst van de inhoud en reikwijdte van de

diverse onderdelen die deel uit (kunnen gaan) maken van zulk een gemeenschappelijke EEG
handelspolitiek. In eerste instantie wordt daartoe de juridische basis  voor de handelspolitiek,
het EEG Verdrag, aan een nauwgezet onderzoek onderworpen. Deze analyse blijkt echter
ontoereikend om een voldoende helder beeld te verkrijgen. Een aanvullend onderzoek met
betrekking tot de bestaande relevante jurisprudentie van het Europese Hof blijkt daarom

noodzakelijk. Dit alles resulteert uiteindelijk in het beeld van een potentieel dynamische
gemeenschappelijke EEG handelspolitiek als het resultaat van een geleidelijke evolutie

gebaseerd op specifieke Gemeenschapsmaatregelen ('interne dynamiek') dan wel externe

omstandigheden ('externe dynamiek'). Tezamen met de door het Hof aangegeven, expliciete
en impliciete, exclusieve Gemeenschapsbevoegdheden op dit terrein, vormt dit beeld het
'referentiekader' aan de hand waarvan de, in de Hoofdstukken Drie tot en met Zes te
beschrijven, historische evolutie van de handelspolitiek ten opzichte van de Midden- en Oost-

Europese landen, in het afsluitende zevende Hoofdstuk kritisch beoordeeld zal kunnen
worden.
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Gestart wordt daarna met de beschrijving van de geleidelijke ontwikkeling, met vallen

en opstaan, van de zogenaamde 'autonome' handelspolitiek, het scala aan handelsakkoorden

dat de Gemeenschap door de jaren heen met de Midden- en Oost-Europese landen gesloten
heeft. Het reeds aangegeven ontbreken van officiele wederzijdse betrekkingen tussen EEG

en COMECON vormde gedurende lange tijd het voornaamste obstakel op de
Gemeenschapsweg naar een volwaardige autonome handelspolitiek. Tot aan de
gemeenschappelijke EEG-COMECON verklaring van 1988 was het afsluiten met enkele

individuele Europese COMECON-lidstaten van diverse sectorale handelsakkoorden met een

beperkte inhoud het hoogst haalbare in dezen. De gretigheid waarmee de individuele EG-

lidstaten, Frankrijk voorop, deze situatie dankbaar aangrepen om buiten de Gemeenschap om
langlopende bilaterale akkoorden op handelsgebied en het nauw verwante terrein van de
economische samenwerking te sluiten, toont evenwel al aan dat de weerstand van de lidstaten

tegen het verwezenlijken van een gemeenschappelijke conventionele handelspolitiek door de
jaren heen een andere, niet te verwaarlozen, constante in deze evolutie geweest is. De nog
steeds voortdurende weigering van de lidstaten om een exclusieve bevoegdheid van de
Gemeenschap op het terrein van de economische samenwerking te aanvaarden geeft reeds aan

dat deze weerstand heden ten dage verre van overwonnen is.
De verdere ontwikkeling van de conventionele handelspolitiek, reeds positief beinvloed door
deze wederzijdse erkenning, geraakte pas echt in een stroomversnelling als gevolg van de
ingrijpende veranderingsprocessen    die zich vanaf   1989   in de Midden- en Oost-Europese

landen hebben voorgedaan.

Hoofdstuk Vier is te beschouwen als een appendix bij Hoofdstuk Drie. Het geeft een

uitgebreide omschrijving van de inhoud van de diverse Gemeenschapsakkoorden op het
gebied van handel en samenwerking met de individuele landen van Midden- en Oost-Europa.

De geleidelijke evolutie van de tweede vorm van handelspolitiek, de autonome, is het

onderwerp van Hoofdstuk Vijf. Het lange tijd nagenoeg ontbreken van de mogelijkheid tot
het voeren van een conventionele handelspolitiek, alsmede het hanteren door de centraal

geleide Midden- en Oost-Europese landen van een afwijkend buitenlands handelssysteem dat
niet adequaat genoeg tegemoetgetreden kon worden met het autonome GAIT-handels-

instrumentarium, ruimde voor deze Gemeenschapsbevoegdheid tot regeling van de

handelspolitieke betrekkingen door eenzijdige maatregelen ten aanzien van in- en uitvoer een
vooraanstaande plaats in. Desondanks slaagde de Gemeenschap er maar mondjesmaat in de
autonome handelsmaatregelen van individuele lidstaten onder te brengen in
gemeenschappelijke regelingen. Op velerlei terreinen bleek een (vrijblijvende) vorm van
harmonisatie het maximaal haalbare. En in zoverre de Gemeenschap daadwerkelijk
overeenstemming kon bereiken over gemeenschappelijke maatregelen werden deze nagenoeg
uitsluitend ingegeven door externe omstandigheden.
De toenemende betekenis van de conventionele handelspolitieke Gemeenschapsinstrumenten
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en het huidige streven van de zich hervormende voormalige 'Oostblok'-landen naar een
GAIT-conform buitenlands handelssysteem zal deze moeizaam tot stand gebrachte autonome
politiek in de nabije toekomst overigens scherp van karakter doen wijzigen en sterk in
relevantie doen afnemen.

Hoofdstuk Zes is geheel gewijd aan een beschrijving van de eigenaardige
uitzonderingspositie die de (voormalige) DDR innam binnen de groep van voormalige
Europese COMECON-lidstaten. De voortdurende Westduitse weigering om de Duitse deling
te erkennen had ondermeer tot gevolg dat er in het EEG Verdrag ruimte diende te worden

opgenomen voor een specifieke intern-Duitse handelsregeling. Als vervat in het 'Protocol
betreffende de binnenlandse handel van Duitsland en de daarmede samenhangende
vraagstukken', ontstond een situatie waarin alle overige EEG-lidstaten   de   DDR   in   hun
handelsbetrekkingen als een 'derde land' diende op te vatten, terwijl de handel tussen de
beide Duitslanden als intern-Duitse handel doorgang vond. De specifieke repercussies van
deze regeling voor de Gemeenschap, en met name voor de vormgeving van haar
gemeenschappelijke handelspolitiek, komen in dit Hoofdstuk uitvoerig aan bod. Een aantal
andere vraagstukken die direct verband hielden met de 'Duitse Deling', zoals het 'Berlijn
Vraagstuk', worden eveneens aangestipt. Het Hoofdstuk sluit af met een beschrijving van de
specifieke maatregelen die de Gemeenschap getroffen heeft in verband met de Duitse

eenwording en de opneming van de voormalige Oost-Duitse bondsstaten in de Gemeenschap.
Het eerste gedeelte van het afsluitende Hoofdstuk Zeven is gewijd aan de evaluatie

van de tot nu toe tot stand gebrachte gemeenschappelijke EEG-handelspolitiek. De
gerealiseerde, slechts in bepaalde gevallen gemeenschappelijke, politiek werd nagenoeg
uitsluitend ingegeven door externe omstandigheden en gebeurtenissen ('externe dynamiek').
Het grotendeels ontbreken van gemeenschappelijke handelsmaatregelen als direct gevolg van
doelbewust Gemeenschapsbeleid ('interne dynamiek') resulteerde verder in een sterk 'ad hoc'

handelspolitiek karakter. Ter afsluiting van deze evaluatie wordt getracht een aantal

onderliggende redenen voor dit gemis aan 'inteme Gemeenschapsdynamiek' aan te duiden.
Aan de hand van een pleidooi voor een effici8nte wisselwerking tussen handelsconcessies,

enerzijds, en technische, wetenschappelijke en economische structurele hulp en
samenwerking, anderzijds, wordt in het tweede gedeelte van dit Hoofdstuk stilgestaan bij de
bruikbaarheid van het huidige handels- en samenwerkings-'instrumentarium' van de
Gemeenschap ter ondersteuning van de moeizame hervormingspogingen in de Midden- en
Oost-Europese landen. Dit mondt tenslotte uit in een aanbeveling voor een meer actieve,
meer vernieuwende, Gemeenschapsrol.
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