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Quality and Standards of ex-officio Legal Aid 
 

Martin Gramatikov
1
 

 

 

 

This paper discusses the issues of ex officio legal defence effectiveness in criminal 

cases. One of the objectives of the research on legal aid in Bulgaria conducted by the 

Open Society Institute was to compare the quantitative and qualitative parameters of 

ex officio and contractual legal aid in criminal cases prosecuted by the state. The 

rationale for researching legal aid qualitative characteristics was the necessity to 

answer the question “What legal aid has been provided and guaranteed by Bulgarian 

legislation and practice?” 

 

A study of the Bulgarian Helsinki Committee of the volume and contents of legal aid 

in criminal cases for the period 1996-1999 suggests existence of serious problems 

regarding the effectiveness of ex officio legal defence. Oftentimes, opinions of 

practicing lawyers, administrators, and politicians may be heard, which additionally 

substantiate the need of a more in-depth research of the substantive aspects of legal 

aid provided by ex officio appointed legal counsels. The Bar Act (promulgated SG No 

55 from 25/06/2004) explicitly addresses the problem of the possible difference in the 

diligence provided upon ex officio appointment. Art. 44 para 1. stipulates that “the 

counsel is obliged to take the defence and representation of the client if ex officio 

appointed by the Council of the Bar according to the procedure specified in this Act 

except in the cases under Art. 43. The counsel is obliged to pursue the assigned case 

with the same care as if he/she had been authorized by the client”. 

 

Quality of “free” legal aid must be researched also due to the interests of justice. The 

existence or absence of effective and competent defense counsel is a major element of 

the fair lawsuit concept. Especially in criminal proceedings, legal aid quality plays the 

role of a guarantee for protection of human rights and material implementation of the 

established procedural rights. The practice of the European Court of Human Rights
2
 

has been constant in the vision that availability of an ineffective defense questions 

altogether trial fairness. 

 

The issue of the effectiveness of legal aid provided by ex officio appointed defense 

counsels may be considered from a public interest perspective, as well. Evidently, 

legal aid is free for the person directly benefiting from the counsel services, however 

it is not generally free. The amounts for remuneration of ex officio legal defense 

counsels are paid from the judicial power budget run by the Supreme Judicial 

Council. The judicial power budget in turn is part of the state budget, i.e. the 

taxpayers pay directly for the legal aid system. Therefore, taxpayer interests should be 

expressed in provision of the possibly most efficient legal aid level, which may be 

attained for the allocated funds. 

 

                                                
1
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The other perspective regarding the need for researching legal aid quality standards is 

purely practical. To date, the legal aid system in Bulgaria de facto rests on the 

philosophy that the remuneration of the ex officio appointed defenders should comply 

with Supreme Bar Council Ordinance No 1 from 09/07/2004 on the Minimal 

Amounts of Counsels’ Fees. The experience of states with developed legal aid 

systems indicates that far more reasonable is the thesis that the remuneration should 

be put in close dependence on the quantity and quality of the efforts made and 

outcomes thereof. If such a way of thinking is adopted through the establishment of 

an independent legal aid system management body, questions about the legal aid 

standards for the various types of cases will undoubtedly arise. The in-depth research 

of the substantive aspects of legal aid may turn into a principal management tool for 

the whole system. Legal aid quality knowledge and measurement will enable the 

future legal aid body to manage the legal aid system rationally, to request adequate 

funding, and to expand legal aid according to existing needs. 

Legal Aid Quality Concept  
 

The notion itself of legal aid quality characteristics have not been defined in the legal 

framework and in the doctrine (Moore, 2001
3
). As a reason for the impossibility to 

formulate an unequivocal concept regarding the quality of legal services has been 

indicated the role of client’s perceptions of the legal aid quality level. As Maister 

indicates, a quality legal service for the client is that service he/she has perceived and 

corresponds to his/her expectations (Maister, 2003
4
). Based on this statement, the 

author formulates also a “formula for the quality of legal services”: 

 

Client’s satisfaction =  Perceptions – Expectations (Maister, 2003: 71) 

 

By the quality concept so formulated, clients’ satisfaction is accepted as a criterion for 

the service level provided. Such an approach is appropriate for quality measurement 

in legal firms and partnerships, however it would be impractical for the hypothesis of 

a legal aid funding and management body. Usually during the provision of free legal 

aid, the beneficiaries have no knowledge enough to assess legal aid quality even in 

approximate terms. Moreover, even a beneficiary with a high degree of knowledge of 

the matter may make an objective assessment of legal aid quality with difficulty. 

According to Maister, this is typical for professional services (legal, accounting, 

advertising, consultancy, etc.) because the quality concept consists of two main 

elements – technical dimension and client service level. The specificity of legal 

services suggests that the client can poorly judge objectively the technical quality or 

expedience, lawfulness, timeliness, etc. characteristics of the received legal advice, 

procedural representation, or any other type of legal aid. On the other hand, the client 

composes his/her perception of legal aid quality from the level of service he/she 

receives. Regular information, competent counsel image, professionally drafted 

documents, activity exhibited, etc. aspects of counsel’s image presentation can be 

referred to the area of the “way the service is provided”. Legal aid technical quality, 

however, is difficult to be assessed by the client. Therefore, and according to many 

authors, often under the concept of legal service quality is understood the level of 

legal aid provision in the way it is perceived by the client. This necessitates that 
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whenever we discuss legal aid quality and establish such quality control system on 

behalf of the public body allocating legal aid funds, we need to seek the balance 

between consumer satisfaction and legal aid technical quality aspects. 

 

The legislator has used the term “due care” in the Bar Act (BA). Due care is abstract 

concept, and it is judged in the context of case specificities. Generally, due care is that 

type of legal and factual actions, which a bona fide counsel who has the required 

knowledge, experience and skills would exercise in the course of the particular case. 

Considered in such terms, due care becomes an abstract standard for legal aid 

provision which cannot be formalized, but has to be judged in view of case 

specificities. The abstract nature of such a standard, however, would hardly allow us 

to answer the research question we have formulated as the main goal of the current 

research. Moreover, in the future legal aid system restructuring and management, the 

due care criterion can not be conveniently operationalized into policy and 

management information. 

 

More detailed conceptualization of the quality of legal aid has been sought by authors 

and in texts, which use the notion of legal aid effectiveness. For clarity of terms, we 

will define effectiveness as “the level of attainment of the set objectives” 

(Simon1978)
5
. Efficacy in turn means selection of the option which leads to the 

greatest outcome for the resource input. If under attainment of the set objectives we 

understand advice, drafting documents, and client representation for protection of 

their rights and legal interests, we may define legal aid effectiveness as: 

 

Legal aid whereby client’s rights and legal interests are protected to the necessary 

level. 

 

In the Green Paper from the European Commission on Legal Aid in Civil Matters
6
 

reference is made to “an effective access to a sufficiently qualified lawyer”. Under 

sufficiently qualified in the context of the Green Paper is understood such a lawyer 

(counsel) who has experience in the respective area of law and knows a language by 

which he/she can communicate with his/her defended client. The professional 

qualification criterion is emphasized in BA, as well. After analysis of the 

requirements for admission to the Bar, we see that in BA Art. 4 para 1, as a criterion 

for any applicant to become a counsel is stipulated the requirement for sufficient 

professional qualification. BA envisages setting up a training center for attorneys in 

order to improve their qualification. In turn BA Art. 43 para 1 explicitly directs that a 

counsel  cannot accept work for the fulfillment of which he/she knows or had been 

obliged to know that he/she does not posses the necessary knowledge and training. If 

any counsel accepts such work, BA presumes that the legal aid provided would not 

comply with the requirements, i.e. it would be of insufficient quality. 

 

Evidently, the counsel’s professional qualification is an important aspect of legal aid 

effectiveness and quality provided by such counsel. The professional training, 

however, may give us an indication for the legal aid provider qualities and thus 

inform us indirectly about the possible indicators of such legal aid. Therefore, in this 

                                                
5
 Herbert A.Simon, 1978, Rationality as Process and as Product of Thought. American Economic 

Review 68: 1-16. 
6
 European Commission, 2000, Green paper from the Commission. Legal Aid in Civil Matters: The 

problems confronting the cross-border litigant. COM (2000) 51 Final 
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paper the counsel’s professional qualification will be used as one of the quality 

measures of legal aid provided by such counsel Is it possible, however, to identify 

also other similar measures based on which to judge legal aid quality?  

 

Firstly, we should find an answer to the question “What is quality?”. Many 

interpretations of the question exist and below we will present some of the most 

commonly quoted: 

 

Juran
7
 (1968): Fitness for use, 

Crossby (1992): Meeting the requirements, 

Taguchi
8
 (1990): Minimal damage caused by product to society from the moment the 

product is delivered for use. 

 

It is evident that quality definitions refer predominantly to the characteristics of 

material goods. As a type of service, legal aid possesses no tangible properties and 

therefore its “fitness for use” or “meeting the requirements” are difficult to be 

assessed (Levitt, 1981
9
). Therefore, service quality is assessed according to indirect 

criteria such as subjective satisfaction of their consumers, provider skills and 

qualifications, business organization, etc. 

 

Sherr et al. discuss legal aid quality in the context of its properties difficult to 

operationalize: 

 

“The literature on quality and quality management is full with vague definitions of 

quality. At certain level quality is unattainable aspiration: something that is targeted 

but never achieved, constant strive for excellence. At another level quality is defined 

as fitness to standard, compliance to specifications or the ability to meet customers’ 

desires” (Sherr et. al., 1994
10

). 

 

Another feature of services and difference from goods is the fact that services are 

consumed concomitantly with their production. Therefore, such quality measures of 

tangible goods such as durability, servicing, etc., are absent regarding services. 

 

Legal aid specificities additionally superimpose complexity of service quality 

assessment, and therefore we will assume effectiveness as service quality expression. 

If a service has contributed effectively to the protection and guaranteeing client’s 

rights and legal interests, then it may be asserted that legal aid has been of good 

quality. The reverse should hold true, as well – if the rights and legal interests had not 

been effectively defended by the legal aid provided, we observe lower legal aid 

quality. 

 

                                                
7
 Juran, J. M. (ed.) (1968) Quality Control Handbook (New York, McGraw-Hill) 

8 Taguchi, G. (1990) Introduction to quality engineering : designing quality into products and 

processes (Tokyo : The Organization) 
9
 Levitt, T. Marketing intangible products and product intangibles. Harvard Business Review, 
59, 3 (1981), 94-102. 
10

 Sherr, A., R. Moorhead and A. Paterson. Lawyers - The Quality Agenda, Legal Aid Board 

London: HMSO, 1994 
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Bridges and Sherr define legal aid quality as “the level to which counsel’s activity 

meets the competence standards” (Bridges and Sherr, 2002
11

). Such definition 

suggests agreement on the availability and contents of the “competence standards”. 

The practical complexity to formulate universal counsel’s activity competence 

standards was mentioned above. In this paper we will make an attempt to take the first 

steps towards such standard in the area of legal aid in criminal cases of general nature. 

The limitation of the research to legal aid in criminal cases is primarily due to our 

interest in the substantive aspects of legal aid provided by ex officio appointed 

counsel and due to the need to place the data on quantity of legal aid into the context 

of its quality dimensions. 

 

Legal aid quality structure itself cannot be viewed as homogeneous. Legal aid studies 

abroad have indicated that the concept is heterogeneous and is built of multiple 

effectiveness dimensions. We already discussed one of these dimensions above – the 

professional qualification. It is logical to assume that the various dimensions of legal 

aid effectiveness will be interrelated. If we assume that experience is another 

dimension of legal aid quality, hence the expectation that the professional 

qualification will increase with increase of experience will be normal. Exceptions 

from this assumption are possible for sure, however common sense indicates such 

relationship. 

 

One of the objectives of this research is to try to identify exactly the dimensions of the 

complex structure of legal aid quality. For this purpose we will review studies 

dedicated to this issue in other countries. We are making the  explicit reservation that 

these studies are being used only as an example and not a basis for analogy. 

 

In Great Britain, the Legal Aid Service of England and Wales has developed detailed 

legal aid quality instructions, and it assesses the work of providers (individually or 

collectively practicing counsels) with whom it enters into contractual relations. 

Without going into the details of the judiciary system of this country, we will mark 

the principal component parts from which the composite legal aid quality concept is 

composed. 

 

The legal aid service of England and Wales has developed a Quality Mark standard 

which is composed of seven component parts (Legal Services Commission, 2004
12

): 

 

Access to legal aid services: service planning, provision of accessible information 

about service availability, free legal aid, and disallowance of discrimination in service 

provision, 

Service scope: referral to other legal aid providers, state or municipal services 

whenever client’s interests necessitate so, 

Legal work management: well assigned roles of the partners in the law 

firm/partnership and appropriate finance management procedures, 

Human resources management: equal opportunities for the employees in the law 

firm/partnership, provision of timely training and development of the legal aid 

provider team, quality control of legal aid provided, 

                                                
11

 Lee Bridges and Avrom Sherr, 2002, Evaluation of the PDS, 

http://www.legalservices.gov.uk/criminal/pds/evaluation.asp, visited on 22/03/2005 
12 Legal Services Commission, 2004, Specialist Quality Mark Standard 
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Meeting the needs and requirements of the clients: provision of information to 

clients, confidentiality and personal data protection, legal aid quality assurance 

whenever someone else provides part of the legal aid service, 

Commitment to ongoing legal aid quality improvement: developing and 

introducing a system for receiving clients’ complaints and feedback, ongoing 

improvement of quality management systems. 

 

Evidently, the Legal Aid Service of England and Wales uses a system of indicators 

for measurement of the quality/effectiveness of the legal aid given by the providers 

contracted by it. Based on the criteria so described it is difficult to make an 

unambiguous conclusion about provided legal aid quality in any absolute values. 

Therefore, different indicators are used for making judgment whether a given provider 

has met the quality standards. The standard in turn is that minimum below which the 

provider cannot descend, and if he/she does so, he/she risks to bear negative 

consequences. 

 

According to other researcher – Roger Smith - legal aid effectiveness comprises two 

categories, knowledge and skills (Smith, 2005
13

). Upon knowledge the author refers 

knowledge of substantive and procedural law. As an example of adequate knowledge, 

which may guarantee adequate legal aid quality is indicated e.g. the knowledge of the 

objective and subjective attributes of the common corpora delicti. Under skills, Smith 

understands a set of professional counsel abilities: communication skills, negotiation 

skills, skills for interviewing and giving legal advice, etc. 

 

In a study of legal aid in matrimonial cases, Hunter et al.
14

 adopt a deduction 

approach for identifying the effective legal aid parameters (Hunter et al., 2000). The 

researchers have interviewed Australian counsels specializing predominantly in 

matrimonial cases, and based on their informed opinion, have reached inferences 

regarding various quality aspects. According to this study, the most important 

characteristics inherent for quality legal aid, is the understanding by the counsel of the 

culture of agreement. This means that as good matrimonial counsel is defined that 

counsel who can solve the legal dispute through negotiations between the parties and 

in the negotiation process is “reasonable, balanced, flexible, honest, credible, and 

cooperative”. According to the authors the above elements may be assessed to a 

certain extent through review of case documents or by judgment of colleagues-

specialists. “Attainment of client’s goals” is another legal aid quality aspect in the 

discussed study. Similar to the aforementioned aspects, “attainment of client’s goals” 

also belongs to the category of competence and development of the counsel-client 

relationship. Developing this thesis, the interviewed counsels determined the 

sensitivity to client’s problems, skill to ask the correct questions, and insight as an 

important part of legal aid quality. On the other hand, the clear delineation between 

the client’s interests and counsel’s professional responsibility is indicated as another 

indicator of professionalism and hence of legal aid quality. 

 

The aforementioned legal aid aspects were assessed by Hunter et al. as characteristics 

of the legal aid provision process. The authors discuss the applicability of outcome 

                                                
13

 Roger Smith, 2005, Quality and Criminal Legal Aid in England and Wales, 

http://www.justice.org.uk/images/pdfs/legalaidqual.pdf, visited on 2/06/2005 
14

 Hunter, R, with Genovese, A, Melville, A and Chrzanowski, A, 2000, Legal Services in Family Law, 

Justice Research Centre, Sydney 
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measures and their use as possible legal aid measures. Such outcome measures would 

be quantitative variables or facts, which are subject to objective measurement as case 

outcome; number of hours worked by the counsel, number of counsel-client meetings 

held, quantity and scope of executed procedural actions on behalf of the counsel, etc. 

In the context of the discussed study of legal aid quality in matrimonial cases (in 

Australia), the counsels interviewed for legal aid quality have discussed the outcome 

aspects from a relativism point of view. I.e. based only on the outcome variables it is 

difficult or impossible to asses legal aid effectiveness. It is noteworthy that in the 

particular study there were also supporters of the thesis of absolutism – i.e. the less 

time the legal dispute has taken, the higher has been the legal aid value for the 

matrimonial case client.  It is arguable to what extent such a thesis may be defended, 

however, it is evidently inapplicable for legal aid effectiveness assessment in criminal 

cases prosecuted by the state, which are examined and adjudicated by Bulgarian 

courts. 

 

As a result of the preliminary research of legal aid quality measures, Hunter and 

Genovese have developed a methodology according to which legal aid quality in a 

specific case may be assessed by two categories - “good” and “adequate”. According 

to the provided definition of the categories, the “adequate” level may be defined as 

one level of “good” legal aid. The authors do not differentiate any legal aid level 

below the “good” level or in other words – not meeting the stated minimal 

requirements. I another study, Sherr et al.  suggest 5 legal aid assessment levels (Sherr 

et al., 1994
15

): 

 

• Excellent, 

• Competence + 

• Basic competence, 

• Inadequate professional service, 

• Non-existent service 

 

Both indicated scales refer to the concept for legal aid standards. The logic underlying 

the use of standards suggests presumption of difficult formulation and measurability 

of the legal aid quality concept. Due to these difficulties, the practically more 

appropriate approach is to develop standards based on minimal verifiable criteria. An 

attempt is made in the indicated two studies to differentiate various levels in the 

standards, which suggests that based on the latter, indirect conclusions for the legal 

aid provided effectiveness and quality can be made. 

 

In their research of legal aid quality, Sherr et al. distinguish 9 dimensions, which 

comprise the quality concept (Sherr at. al, 1994): 

 

• Legal knowledge: knowledge of the substantive and procedural legal norms, 

• Practical skills: e.g. negotiation, witness interrogation, etc., 

• Administrative skills, 

• Motivation including self-improvement through ongoing updating of 

knowledge and skills, 

                                                
15 A Sherr, R Moorhead & A Paterson, Lawyers - The Quality Agenda, Legal Aid 

Board London: HMSO, 1994, Volume. 1, Chapter 1. This work is hereafter cited as 

"Sherr et al, Quality". 
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• Planning and preliminary preparation ability, 

• Intellectual, emotional, and physical capabilities, 

• Self-assessment abilities, 

• Skills related to fact-finding: especially in the area of fact-finding during a 

conversation with clients and use such facts, 

• Skills related to creating and maintaining relationships with the client. 

 

According to Sherr et al., the above indicators can be measured by three groups of 

legal aid quality indicators. The first group is defined by the authors as input 

indicators. Under input indicators are understood the counsel’s professional 

competence understood as an aggregate of kind and level of education, completed 

training courses, grades from exams. These indicators are frequently used due to their 

susceptibility to unequivocal measurement; however it is difficult to state that they 

reflect legal aid quality to a sufficient extent. 

 

The next group are the structural indicators, which are defined as the sum of 

resources available to counsels or counsel partnerships. Thus, if a law firm has a rich 

legal literature library, the assessor would assign a high score regarding the structural 

indicators. As the authors point out, this type of indicators give an idea of the 

ancillary means for legal work delivery, however they cannot be a reflection of its 

quality. 

 

The category of process indicators reflects the information about what the counsel 

does. It should not be forgotten, however, that information can be analyzed only if the 

data on the type, volume, and quality of delivered activities are duly documented and 

kept. To this category would be referred variables such as number of evidentiary 

motions, attendance at procedural-investigational actions, etc. Sherr et al. note that 

although a more valid reflection of quality than the above two categories, process 

indicators can provide with difficulty information about the effectiveness of the 

strategy chosen by the counsel, the efficacy of his/her actions, etc., important legal aid 

aspects. 

 

The authors place last the so called outcome indicators or information about case 

outcome. The assumption that a conclusion regarding legal aid can be drawn from the 

case outcome (or from the legal consultation if this is the type of legal aid provided) is 

more than refutable. Such assumption deserts the influence of all external factors and 

their complex interrelation. 

 

Taking into account the indicated strengths and weaknesses of the various approaches 

for “capturing” the legal aid quality concept; in this study we emphasized the process 

indicators. The shortage of previous studies disallows a more in depth research 

interest in other legal aid quality measurement areas. Without existence of at least a 

small amount of consensus on legal aid quality availability and contents, we cannot 

allow ourselves experimentation with various assessment criteria. 

Measurement of Legal Aid Quality 
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Moorhead et al. have indicated the key characteristics of the professional model of 

lawyer’s defence (Moorhead et al., 2003)
16

: 

• Case uniqueness: the counsel treats each individual case as an unique one and 

necessitates its own approach, 

• Placing client’s interests before the economic (and other) interests of the 

counsel and guaranteeing independence from the state with respect to its 

agencies, 

• Considerable training in the theoretical and practical issues of law in order to 

provide effective and quality legal services, 

• Existence of the necessary knowledge and skills to allow the counsel to make 

the necessary links and associations for a comprehensive understanding of the 

client’s legal problem, 

• Legal aid provision ability in all necessary phases and all levels, in which the 

client’s interests necessitate advice, drafting of documents or representation, 

• Legal opportunity for the unssatisfied clients to seek disciplinary liability from 

the counsel before specialized bodies. 

 

The first characteristics – case uniqueness – are the main reason why the effectiveness 

and quality of legal services are concepts which either are not used or are filled with 

contradictory meaning. Case uniqueness makes drawing a unequivocal conclusion 

about legal aid quality practically impossible. The huge number of variables by which 

each individual case is characterized and the possible interpretation of the meaning of 

each one of them make drawing of an objective legal aid assessment enormously 

difficult. 

 

Delineation between the outcome and process approach for legal aid quality 

measurement and assessment is made in the literature dedicated to legal aid quality 

(Hunter and Genovese, 1999
17

). As mentioned above, the outcome approach is 

practically inapplicable – no judgment can be made from the outcome of a specific 

case whether legal aid had been effective or not. In the process approach, the 

emphasis is placed not on legal aid outcome but on the actions taken, their sequence, 

meeting client’s interests, etc. The relativism of the process approach for legal aid 

quality measurement leads to the need of covering a minimal set of actions and 

procedures, which are typical for a given case category. In this context, abstract 

standards for certain case categories may be discussed, and they are the minimal 

number, scope, and contents of activities. Each case uniqueness will place such 

standards under a vigorous test regarding their validity. For us it is difficult to agree, 

however, that the legal aid quality and effectiveness concept does not exist. The fact 

that it is difficult to measure and assess does not mean that any attempt in this respect 

should be abandoned. 

 

                                                
16 Moorhead, R. Sherr, A. Paterson, A. , 2003, Contesting Professionalism: Legal Aid 

and Nonlawyers in England and Wales, Law and Society Review, vol. 37, Number 4, 

pp. 765-808 
17

 Rosemary Hunter and Ann Genovese, 1999, QUALITATIVE ASPECTS OF QUALITY: AN 

AUSTRALIAN EXPERIMENT, 

http://faculty.law.ubc.ca/ilac/Papers/10%20Hunter%20and%20Genovese.html, visited on 

23.03.2005 
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Additional difficulties in measuring legal aid quality dimensions arise from the 

combination between each case uniqueness and counsel’s activity specificities in 

various areas of law. The specificities of the individual types of cases necessitate 

setting up specialized courts with regard of the specialization of the adjudicating 

body. Undoubtedly, such specialization exists also in the work of counsels, and 

therefore it is impossible to think of universal legal aid effectiveness and quality 

criteria. If the criteria for professional counsel’s activity in matrimonial cases are one, 

in criminal cases they will be different. Factors as legal aid type, procedural phase, 

etc., also contribute to the complicated combination, which makes each individual 

case unique. 

 

The confidential nature of the client-counsel relationship inputs additional difficulty 

in legal aid quality assessment. Solely the particular counsel/s may know the case in 

details and may judge his/her individual actions in the context of the full picture of the 

case. Any ex ante assessment is associated with a risk of omitting important 

contextual information, which may lead to different interpretation of facts. This legal 

aid research counts exactly on ex post  assessment, which is one more reason for the 

impossibility to draw an unambiguous legal aid quality assessment. 

 

Legal Aid Assessment Methods 
 

The difficulties associated with legal aid quality conceptualization refer also to its 

measurement to a full extent. According to Paterson, “if determining legal aid quality 

is difficult, its measurement is even more difficult” (Paterson, 1994
18

). The 

aforementioned difficulties such as case uniqueness, counsel-client relationship 

confidentiality, professional solidarity, and a line of other factors put many question 

marks before the methods for measurement of legal aid quality indicators. In view of 

the need for professional legal aid system management in Bulgaria and the possible 

powers of the future national legal aid bureau, the possible approaches to evaluating 

the compatibility with the legal aid standards should be discussed 

 

Bridges et al. have indicated the disagreements in the literature dedicated to research 

of services and legal services in particular (Bridges et. al, 2002
19

). As indisputable is 

accepted the statement that the most appropriate method for research of legal aid 

quality issues is the peer review. The method is underlined by the assumption that a 

counsel’s work may be judged only by another counsel who has the necessary 

qualification, skills, and experience to make a legal aid effectiveness assessment. 

Bridges et al. have raised three questions before the peer review method use: 

based on what criteria counsels may review the work of their colleagues, 

how consistency of the understanding of the individual counsels of quality issues can 

be assured (i.e. to what extent two reviewers will reach the same inferences while 

reviewing the same case), based on what evidence can counsels make judgment. 

 

                                                
18 A. Paterson, 1994, “The Renegotiation of Professionalism”, International Journal of the Legal 

Profession, 1, p. 131 
19

 Lee Bridges, Ed Cape, Richard Moorhead and Avrom Sherr, 2002, Methods for Researching and 

Evaluating the Public Defender Service, Legal Research Institute, School of Law, University of 

Warwick 
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We adopted the peer review approach in this study by hiring counsels who have 

specialized in the area of criminal law. Units of research were archived criminal cases 

for which the indictment had been filed in court between 01/07/1999 and 01/07/2002. 

The legal aid effectiveness assessment criteria issue was discussed by a panel 

including lawyers with considerable experience in the area of criminal law. Although 

the study was not completely focused on the issues of legal aid standards, 

considerable time was spent to research exactly the quality aspects. 

 

Here should be put to discussion the peer review potential and more specifically in the 

hypothesis of researching cases archived in court. The experience throughout the 

implementation of the research project indicated firstly a very poorly developed 

disposition for objective evaluation of the performance of colleague counsels 

Professional solidarity is a factor which stands very powerfully between objective 

reality and the assessment of a counsel of the performance of another counsel. We 

consider this issue to be more cultural than legal, and therefore we accept the impact 

of solidarity as an existing fact. Secondly, the need arises for assessment of the scope 

of data sources. Undoubtedly, cases archived in court are an important resource, 

however Moorhead views them only as one of the peer review subjects. The next very 

important data source are the case documents, which are kept by the counsel. The 

assessment of such documents may provide the reviewer with an extremely helpful 

understanding of the legal aid quality provided. Even the way itself of drafting, 

layout, and keeping the documents is viewed as one of the good quality management 

aspects. We did not undertake such type of review in this study due to practical and 

legal considerations, however for future studies we strongly recommend the peer 

review method implementation in its full volume. 

 

Regarding consistency of legal aid quality understanding, a strategy was adopted for 

giving priority to “closed” questions. Then, training of the counsels selected for 

reviewers was conducted. 

 

In addition to the peer review method, information was used also from the collected 

perceptions of legal aid clients. A sample of prisoners or detainees under arrest was 

drawn as a legal aid client target group. The selection of this method was directed by 

the availability of data from a previous Bulgarian Helsinki Committee study and by 

the practical difficulties in sampling legal aid consumers. 

 

The risks associated with using clients’ opinion have been described in literature (see 

Giddings
20

 and Sherr et al.). On one hand legal aid clients refract their legal aid 

quality perception through multiple prisms independent of the counsel. On the other 

hand, the importance of the made and maintained image has been noted. The ability of 

the counsel to inspire confidence and conviction in his/her professionalism is in much 

greater correlation with the quality service perception than the actual highly 

professional efforts made. 

 

Another legal aid quality assessment method is the regular monitoring of documents 

which reflect the work on a specific case. While in the peer review we talk about an 

ex post assessment, which is based on case data and documents thereof, in the 

                                                
20

 Jeff Giddings, 1996, “Legal Aid Services, Quality and Competence: Is Near Enough Good Enough 

and How Can We Tell What’s What?”, The Newcastle Law Review, Volume 1, n. 3 
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monitoring of documents the matter is rather about control by the client of the 

quantity and quality of the provided legal aid. In addition to the peer review and the 

client’s opinion, the discussed method may provide valuable information about 

document management, legal work planning, team work (when collective legal 

practice is meant), etc. the free legal aid provision system in Bulgaria currently does 

not involve existence of such monitoring. In number of countries, however, 

specialized bodies exist, which protect the interests of the service sponsor (the 

taxpayer) by conducting regular monitoring. Based on data from conducted 

monitoring, inferences can be made regarding legal aid quality. As already mentioned, 

this method is inapplicable in Bulgaria as of to date. 

 

Moorhead et al. have indicated one interesting legal aid assessment method, the use of 

“decoy” clients. Within the legal aid system of England and Wales any person who 

would like to be advised or represented by and ex officio defender has the opportunity 

to directly contact the defender or the law firm. With such legal aid arrangements, the 

provider him/herself and not the procedural body makes a judgment regarding the 

presence or absence of grounds for legal aid provision to the respective person. Using 

this specificity, Moorhead et al. have used decoy clients who have visited counsels or 

counsel partnerships selected for assessment and have reflected their impressions as to 

the legal aid quality. On the one hand the method raises serious ethical questions, and 

on the other hand it is practically inapplicable in the Bulgarian legal system where the 

need for appointing a defender is judged by the body running the procedural actions. 

 

Legal Framework and Court Practice on Legal Aid Quality Issues 
 

Although the issues of legal aid standards and quality are not a subject of public 

discussion, the problems of the quality of legal services are discussed directly or 

indirectly in a line of statutory acts and in court practice. Most comprehensively, 

although not referred to by this term, quality is regulated in the Bar Act (BA). 

 

One requirement for acquiring admitting to the Bar is the availability of “moral and 

professional qualities for practicing the attorneys’ profession” – BA Art. 5 para 1 

subpara 5. Aiming to ensure disqualification of persons who do not meet the high Bar 

professional standards, Art. 5 para 2 subpara 4 and 5 raises as obstacles for acquiring 

or retaining bar capacity facts such as disciplinary dismissal or stripping of certain 

categories of counsels of their capacity to practice. In order to certify professional 

knowledge and skills of Bar applicants, BA envisages passing of exam – Art. 8. As 

one of legal aid quality components, the professional qualification is required not only 

upon entry to the Bar, but it is placed as an ongoing obligation of counsels by Art. 27. 

In Art. 43 para 1, BA explicitly directs that the counsel cannot take assignments, for 

which he/she does not have the necessary knowledge and training. The assumption 

underlying this provision is that any counsel without the “necessary knowledge and 

training” risks to damage the interests of his/her clients through legal aid, which does 

not meet the unwritten legal aid quality standards. 

 

In the event of an application for registration of a foreign counsel in Bulgaria, the 

Supreme Bar Council makes an assessment of his/her practice at the Bar in Bulgaria – 

Art. 17 para 3. Although there is no provision regarding the direction and scope of 

such assessment, it is logical to assume that the legislator has in mind also assessment 

of the quality indicators of the foreign counsel activity. 
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Another indication for the legal aid quality idea implicitly laid down in BA is the 

institute of disciplinary liability. Grounds for initiation of disciplinary liability is the 

culpable default on counsel’s obligations. Specific disciplinary liability grounds are 

laid down in Art. 132 para 1 subpara subpara 1-10, as well. Analysis of these grounds 

indicates that one part of the grounds for disciplinary liability initiation and bearing 

are associated with failure by the counsel to provide the due care or if management 

terms are used – with legal aid quality problems. The provisions of Art. 132 para 1 

subpara subpara 1, 2, 3 and 10 directly refer to the counsel’s liability for non-

provision of legal aid in compliance with the high standards of the profession. 

 

The Ethical Bar Code adopted by a decision of the Supreme Bar Council from 8 July 

2005 also provides grounds to think that the assurance of legal aid quality is one of 

the objectives of this document. In its essence the Ethical Code is a voluntary 

acceptance of an obligation for performance of bar activities in compliance with the 

standards stipulated in the Code. Although not concrete, several standards may be 

derived from the document – e.g. counsel’s independence, confidentiality of 

information received, conflict of interests, etc. The essence of the Ethical Code 

disallows establishing concrete and measurable quality standards, however its overall 

meaning is in the direction of guaranteeing any counsel’s and bar function as a 

guarantor of human rights and lawfulness. 

 

A direct link between legal aid and the service quality concept is made in the Public 

Procurement Act (PPA)(promulgated SG No 28 from 6.04.2004). Subject of public 

procurement is “service delivery” pursuant to Art. 3 para 3 subpara 2.  In PPA 

Appendix 3, legal services are defined as a type of service and they are aligned  to 

those types of services which are difficult to be measured quantitatively and 

qualitatively, and therefore they may be assigned through some of the negotiation 

procedures (Art. 5 para 1 subpara 2). Although PPA does not define the meaning of 

the term “legal services”, any systematic interpretation leads us to the actions listed in 

BA Art. 24 para 1. 

 

In the documentation for participation in a procedure for assignment of public 

procurement it is mandatory to indicate the technical specifications of the object of 

assignment. Pursuant to § 1 subpara 5 of PPA Transitional and Final Provisions, “the 

technical specification of services or goods” is a specification in a document whereby 

requirements to the characteristics of a commodity or service are defined: quality 

level, design, production process or method, etc. The legislator has indicated that the 

quality level is an essential characteristic of any commodity or service. Public 

purchasers, whenever they organize a public procurement procedure for provision of 

legal services are obliged to define the service specifications, and it is evident that 

quality is an essential part of such specifications. 

 

The specificities of legal services indicate that the criterion “lowest bid” is practically 

inapplicable while assigning a public procurement. Respectively, solely the criterion 

“economically most beneficial offer” may be used for this type of services in an open 

or limited procedure. § 1 subpara 12 of PPA Transitional and Final Provisions 

stipulates that “economically most beneficial offer” is such offer, which meets to the 

greatest extent the preliminary disclosed indicators by the outsourcer and their weight, 

which are directly related to the public procurement object in terms of quality, price, 
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etc. Evidently, in grading the competitive offers for provision of legal services, the 

panel must evaluate in their entireness all preliminary disclosed indicators, and quality 

has to be one them. 

 

Interest regarding the issue of quality, effectiveness and legal aid standards represents 

the practice of the European Court of Human Rights in Strasbourg. In the case Artico 

vs. Italy (13/05/1980, Series А n. 37), the Court speculated that the meaning of 

European convention on human rights and fundamental freedoms Art. 6 para 3 b, c is 

to assure the effective protection of the rights of persons and not only of “theoretical 

or illusionary rights”. In the reasoning of the same Ruling, the Court directs that 

interests of justice necessitate the legal aid to be effective. I.e. by itself the presence of 

a counsel in the proceedings does not mean that the state has fulfilled its obligation 

under ECHRFF Art. 6 para 3 b, c.  The constant practice of the Strasbourg Court is in 

the direction that the provided legal aid should be effective in order for it to be 

considered as provided (see Czekalla vs. Portugal (10/10/2002, Reports of Judgments 

and Decisions 2002-VIII), Cuscani vs. Great Britain (24/09/2002) . From this we can 

judge that the Court makes a judgment whether the concrete legal aid volume and 

quality have met the abstract legal aid standard, which the Court derives upon. In its 

Rulings, the Court seeks no definition or quantification of this standard because the 

needs of justice do not impose any further judgment beyond a decision whether any 

legal aid had been below or over the adopted legal aid standard understanding. For the 

purposes of the management of a legal aid provision and assurance system, we 

consider that there should be movement from the abstract to the concrete quality 

assessment. 

 

Data Analysis 
 

Researching archived criminal cases employing the “peer review” method may 

provide valuable information on the quantity of legal aid as well as the opinion of the 

reviewing counsel. Of course, validity of data should be assessed in view of the 

information available in the case and the solidarity effect discussed above. The 

indicated limitations make us think that the analysis of the archived cases answers to a 

greater extent the question about the delivered legal aid in the particular case. For the 

reviewing counsel it is difficult to judge the association between the process and 

outcome legal aid quality indicators based on the case materials. Therefore, and based 

on such information, no inferences of the following sort may be made: the case 

outcome had been affected positively or negatively by the provided legal aid or to 

refer the concrete cases to a classification scheme. 

 

Collected data indicates that in the pre-trial phase of criminal proceedings 25,5% of 

the subjects were defended by and ex officio defender, 38,4% had authorized a 

contractual defender, 34,6% had no defender, and 1,5 % had had both an ex officio 

and contractual defender. Based on this distribution within the entity of analysis we 

will exclude cases where the subject had not been represented by a defender and we 

will focus ourselves on the scope of legal aid provided by the contractual and ex 

officio defenders.  

 

Table 1 shows the attendance of ex officio or contractual defender during raising the 

charges. In toto, for the ex officio and contractual defenders together, data indicated 

that in 83,7% of the cases the defender had attended during raising the charges. The 
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coefficient of statistical significance 2
χ  indicated that the difference between ex 

officio and contractual defenders was not statistically significant, i.e. it may have been 

due to a sampling error. At the question whether the defender had attended the 

initiation of the investigation, again we observed a high rate of participation, 93,5% of 

the contractual and 87% of the ex officio defenders had attended during this action. 

Here, the difference between both defender types was statistically significant
21

.  

 

Table 1: Had the defender attended during raising the charges 

     Had the defender attended during raising 

the charges? 

Total 

      Yes  No   

Defender 

type 

Ex officio No 168 30 198 

    % 84,8% 15,2% 100,0% 

  Contractual No 249 51 300 

    % 83,0% 17,0% 100,0% 

Total   No 417 81 498 

    % 83,7% 16,3% 100,0% 

 

Regarding the number of interrogations of the defendant/incriminated person during 

pretrial proceedings, data indicates that the ex officio defender had attended more 

interrogations on the average than the contractual defender
22

 (Table 2). Such inference 

contradicts the hypothesis that contractual defenders are more active than ex officio 

defenders. On the other hand, the number of interrogations which the defender had 

attended depended on the chosen defence strategy, type of case, and case 

circumstances. E.g. for the question on the number of evidence collection requests 

made by the counsel during the pretrial phase, for the cases with and authorized 

defender, averagely in 34,7% of such cases such a request had been made, while for 

the ex officio defenders, the reviewers had verified availability of such request in 

5,9% of the cases
23

. 

 

 

Table 2: Number of interrogations attended by the defender 

Defender type Average Number Standard deviation 

Ex officio 2,0394 203 1,6705 

Contractual 1,6525 305 1,3992 

Total 1,8071 508 1,5237 

 

At the first court instance, sample data indicated that 29,2% of the defendants were 

defended by and ex officio defender, 47,9% by a contractual defender, 22,4% had no 

defender, and 0,5% had been represented by a relative or there had been a switch from 

an ex officio to contractual defender or vice versa. If we take only the cases where the 

defendant had had an ex officio defender appointed or had authorized a contractual 

defender, the distribution was 37,9% ex officio and 62,1% contractual defenders. 

                                                
21

 
2

χ =4,94, p= ,026 
22

 F=7,96, p= ,005 
23 F=14,08, p= ,000 
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To the question whether the defender had made motions, comments, and objections 

during the court investigation, the data indicated that the defender had exhibited 

activity in 47% of the cases, while he/she had abstained in 53%. When we reviewed 

this activity by defender type, we identified that contractual defenders much more 

frequently had made motions, comments, and objections, in 53,6% of the cases, while 

for the ex officio defenders this had occurred in 35,4% of the cases of legal aid 

provided at first court instance
24

. The more proactive behaviour of the contractual 

defenders was confirmed also by the analysis of the defenders’ evidentiary motions. 

For contractual defenders, data about similar motions were found in 33,2% of the 

reviewed archived cases, while for the ex officio defenders we recorded evidence 

collection motions in as little as 11,6% of the cases. The relationship between 

defender type and activity was statistically significant again
25

. A similar trend was 

observed in the appellate instance whenever sentences had been appealed. Contractual 

defenders had presented reasoned petitions, objections, and defences at the second 

instance in 55,6% of the cases, while ex officio defenders in 37,5%. In return thereof, 

ex officio appointed defenders had presented a defence in writing at the appellate 

instance more frequently (16,1%), while for the authorized defenders this rate was 

12,9. 

 

Table 3: Had the defender made motions, comments and objections 

     Had the defender made motions, 

comments and objections during the court 

investigation? 

Total 

      Yes No   

Defender 

type 

Ex officio No. 62 113 175 

    % 35,4% 64,6% 100,0% 

  Contractual No 163 141 304 

    % 53,6% 46,4% 100,0% 

Total   No 225 254 479 

    % 47,0% 53,0% 100,0% 

 

With respect to defender activity interesting is the percentage of appealed sentences. 

Under the normal hypothesis, the expectation that a guilty sentence appeal would be 

beneficial for the convict would be justified due to the legal possibility for the first 

instance sentence to be repealed or modified by the appellate court or for the criminal 

proceedings to be suspended or terminated. On Table 4 it is evident that considerable 

difference existed between cases in which defenders authorized by a contract had 

appealed the sentence (30,7%) and the appeal by ex officio appointed defenders 

(12,2%)
26

. The defender’s proactive behaviour during first instance sentence appeal 

was also directly related to a need for the convict to “correct” the reactive attitude of 

his/her counsel through personal actions. From the data it is evident that convicts who 

had been defended by ex officio appointed defenders had appealed personally their 

                                                
24

 
2
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25
 

2
χ =27,65, p=,000  

26
 

2
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sentences at a significantly higher rate (15,6%), while for those represented by 

contractual defenders, the rate was 9,2. Strengthening of the identified trend was 

observed at the appellate instance (Table 5). For the second instance rulings, ex 

officio appointed defenders had filed a cassation petition in 11,5% of the cases, while 

contractual defenders had appealed the appellate court act in 41% of the cases. Again, 

as at the first instance, convicts represented by ex officio appointed defenders had 

appealed appellate court rulings considerably more frequently (34,6%) than those 

represented by contractually authorized counsels (16,2%). 

 

Table 4: Sentence appeal 

     Sentence appeal Total 

      Personally Through a 

defender 

Not 

appealed 

  

Defender 

type 

Ex officio No 23 18 106 147 

    % 15,6% 12,2% 72,1% 100,0% 

  Contractual No 23 77 151 251 

    % 9,2% 30,7% 60,2% 100,0% 

Total   No 46 95 257 398 

    % 11,6% 23,9% 64,6% 100,0% 

 

 

Table 5: Appellate instance ruling appeal 

     Ruling appeal Total 

      Personally Through a 

defender 

Not 

appealed 

  

Defender 

type 

Ex officio No 18 6 28 52 

    % 34,6% 11,5% 53,8% 100,0% 

  Contractual No 17 43 45 105 

    % 16,2% 41,0% 42,9% 100,0% 

Total   No 35 49 73 157 

    % 22,3% 31,2% 46,5% 100,0% 

 

While researching legal aid quality in archived criminal cases there was notable 

unwillingness of the reviewing counsels to give direct assessment of their colleagues 

whenever such assessment would have a negative implication. The reviewers 

demonstrated a very low disposition for giving negative assessments to questions 

from the data collection tool of the following sort: «Had the defender made motions, 

comments and objections, which had contradicted the interests of the 

defendant/incriminated person», «Had the defender pleaded to the detriment of the 

defendant/incriminated person during the pretrial proceedings», «Had the defender 

made any motions, comments and objections to detriment of the defendant». There 

was only one instance or in less than 0,1% of the cases a positive answer had been 

given to all the above questions. In our opinion, such results were strongly affected by 

the professional solidarity factor and they cannot be used as reliable and valid 

indicators for legal aid quality measurement. 

 



18 

Researching archived criminal cases of general nature by the peer review method may 

provide information only about quality indicators, which refer to the category of the 

technical aspects of legal aid quality. In such a study, however, predominantly is 

measured the level of procedural activity of the defender. As data indicated, 

contractual defenders systematically demonstrated higher levels of activity. If we 

draw upon the assumption that the contractual defender is better motivated and 

therefore provides higher quality defense, we should accept that the identified 

procedural activity is part of the legal aid quality technical aspect. Research on users 

of legal aid may add more information regarding the subjective attitude to quality. We 

should make the reservation right away that colleting information about legal aid 

customers may be difficult to be implemented at random and upon eliminating the 

influence of external factors on the assessment. The contact with prisoners or 

detainees under arrest is one of the few techniques for receiving information from 

legal aid consumers within the criminal litigation. The relatively easy access to such 

subjects has its drawbacks – the subjective opinion of the subject about the legal aid 

quality received may be affected by the very fact of sentencing or detention. There is 

logic in the hypothesis that convicts or detained with a measure to secure appearance 

before court will incorporate in their attitude to the counsel also the negative attitude 

to the overall criminal litigation system. Another possible hypothesis for the biased 

attitude of this specific group of respondents is associated with the uneven distribution 

of the demographic variables such as education, income and social status among legal 

aid users. The data from the study indicated that with the increasing level of education 

of the prisoner/detainee there was also an increasing probability that he/she had been 

defended by a contractual defender. Thus, those defended by ex officio appointed 

defender were with lower education and had different criteria for assessment of the 

performance of the counsel who had defended them in the concrete criminal 

proceedings. 

 

From the interviewees with detainees who reported having a counsel, 35,4% were 

represented by an ex officio appointed defender, while 64% by a defender (there had 

been switching form ex officio to contractual or vice versa in 0,6%). On Table 6 we 

see the grades of the interviewees for the performance of their defenders (2 is poor 

and 6 is excellent). Almost half - 44,8% - of those defended by ex officio appointed 

defender assessed the latter by poor 2, while only 14,3% of the contractual defenders 

received the lowest grade. Conversely, for the excellent grades, only 1,7% of those 

represented by ex officio appointed defenders assessed the legal aid provided as 

excellent, while in the hypothesis of contractual defenders, the percentage of the 

excellent grades was 13,3%. Similar trends regarding legal aid quality received during 

the pre trial phase was demonstrated by the prisoners, as well. 

 

Table 6: How do you grade your defender’s performance during the pretrial phase 

    How do you grade from 2 to 6 your defender’s 

performance during the pretrial phase?  

Total 

    Poor 

2 

Average 

3 

Good 

4 

Very 

good 5 

Excellent 

6 

Cannot 

say 

  

Ex officio No 26 7 16 4 1 4 58 

  % 44,8% 12,1% 27,6% 6,9% 1,7% 6,9% 100,0% 

Contractual No 15 17 29 14 14 16 105 

  % 14,3% 16,2% 27,6% 13,3% 13,3% 15,2% 100,0% 



19 

  No 42 24 45 18 15 20 164 

  %  25,6% 14,6% 27,4% 11,0% 9,1% 12,2% 100,0% 

 

During the trial phase, again we observed a considerable difference between the 

subjective assessments for the quality of legal aid provided by ex officio and 

contractual defenders. There was a constant trend for the ex officio defenders to be 

assessed by lower grades than contractual defenders. This raises the question whether 

the assessment by a lower grade of ex officio defenders was associated with lower 

quality of the provided legal aid or could be explained in a different way. An 

alternative explanation may be the desire of the respondent to demonstrate that the 

amounts spent for a contractual defender had not been spent in vain – there was an 

outcome against them. Conversely, a subject defended by and ex officio defender had 

not paid, and therefore could assess legal aid quality more objectively. 

 

 

 

Table 7: How do you grade your defender’s performance during the trial phase? 

    How do you grade from 2 to 6 your defender’s 

performance during the trial phase?  

Total 

    Poor 

2 

Average 

3 

Good 

4 

Very 

good 5 

Excellent 

6 

Cannot 

say 

  

Ex officio No 48 27 28 20 24 19 166 

  %  28,9% 16,3% 16,9% 12,0% 14,5% 11,4% 100,0% 

Contractual No 27 22 51 45 43 15 203 

  %  13,3% 10,8% 25,1% 22,2% 21,2% 7,4% 100,0% 

Total No 75 49 79 65 67 34 369 

  %  20,3% 13,3% 21,4% 17,6% 18,2% 9,2% 100,0% 

 

The trend to assess the quality of the legal aid provided by authorized counsels with 

higher grades may be explained in two ways. The first is based on the hypothesis that 

a person who hires a defender and pays him/her is disposed to a greater extent to 

assess his/her performance higher, as well. The alternative hypothesis would be that 

the dispersion of grades resulted from a different quality of the received legal aid. The 

hypotheses can be tested by comparing legal aid quality questions from the 

questionnaire for prisoners. Table 8 shows the proportion of the answers to the 

questions related to quality, with control for type of counsel. It is evident that 

consistently the grades for the various aspects of the services provided by ex officio 

defenders were lower than those for the contractual defenders. Markedly significant 

were the differences for the questions, which reflected the level of interaction between 

defender and defended. If 86,6% of those represented by contractual defenders stated 

that they had used the defender services at all court sessions, such percentage was 

67,9 for those represented by ex officio defenders. Only 26,6% of the persons to 

whom ex officio defenders had been assigned stated that they had time enough during 

the meetings with their counsel to prepare for the court sitting. For contractual 

defenders this percentage was 59,5. The distribution of the answers indicated that the 

subjective level of satisfaction of legal aid consumers was associated with concrete 

quality concept aspects. The fact that the prisoners gave higher grades to contractual 

defenders was associated with the subjectively perceived higher level of the service 

received. 
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Table 8: Legal aid quality during the trial phase 

 Ex officio Contractual 

Were the defender’s pleas good? Yes 42,5% 65% 

No 26,3% 18,1% 

Cannot say 30,1% 16,5% 

Did your last word match with what the 

defender pleaded? 

Yes 54,9% 75,9% 

No 26,4% 15,4% 

Cannot say 18,1% 8,3% 

Did you see each other to prepare your 

conduct in the court room? 

Yes 33,5% 60,6% 

No 66,5% 39,4% 

Did you have time enough during your 

meetings with the defender to prepare for the 

court sitting? 

Yes 26,6% 59,5% 

No 56,4% 28,2% 

Cannot say 17% 12,2% 

How often did you have the opportunity to 

use the services of your counsel? 

At all 

sittings 

67,9% 86,6% 

Only at 

some 

sittings 

31,6% 13% 

Cannot say 0,5% 0,4% 

 

In order to test additionally the hypothesis that the final quality assessment depends 

not on the defender type but on the level the provided legal aid, we made a 

multinominal regression analysis
27

 with the quality assessment as dependent variable. 

As independent variables we used two sets – defender performance assessment 

(through the questions for the pleas and the match between the last defendant’s word 

and what the counsel had pleaded) and the questions related to the attention spared for 

the client. We did not include all questions in the same regression analysis because of 

the reasonable assumption that performance assessment correlated positively with the 

attention spared. To the independent variables we included also the type of the 

counsel who had represented the interests of the convict. If the assumption is true that 

the respondents were disposed to give high grades only because of the fact that they 

had an authorized defender, we should identify the statistical significance between the 

counsel type and the assessment. Table 9 shows clearly that when we controlled for 

level of attention, which the legal aid consumer considered he/she had received from 

his/her counsel, the correlation between defender type and assessment disappeared. 

I.e. the subjective consumer opinion regarding the attention he/she had received from 

the counsel affected the legal aid quality assessment. Thus, rejecting the hypothesis 

                                                
27

 A subtype of logistical regression analysis, whereby the dependent variable may be ordinal and with 

more than two levels. 
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that the subjective quality assessment was associated with a desire to excuse the 

choice of contractual defender, we reached the inference that legal aid consumers 

formed a perception about the legal aid level. The data unambiguously indicated that 

regarding contractual defenders, legal aid quality or at least its part related to the 

attention paid to the client, was significantly higher compared to the ex officio 

counsels. 

 

Table 9: Legal aid quality 

Variable Chi-

square 

Degrees of 

freedom 

Level of 

significance 

Counsel type (ex officio/contractual) during the 

trial phase 

13,60 20 ,850 

How often did you use your counsel’s services? 29,68 15 ,013 

Had you prepared your court room conduct 

together with your counsel? 

37,60 10 ,000 

Did you have enough time to prepare during 

your meetings with the defender? 

25,76 15 ,041 

 

We received similar results in a multinominal regression analysis with subjective 

quality assessment (expressed in grades from 2-6) as dependent variable and counsel 

performance assessment as independent variable. We again added the defender type to 

the independent variables. Table 10 shows similar results to Table 9, when we 

controlled for a specific quality concept aspect, counsel type lost its statistical 

significance. Thus, the inference was confirmed again that the client’s perception of 

the counsel’s performance and the attention spared influenced the subjective legal aid 

assessment. 

Table 10: Legal aid quality 

Variable Chi-

square 

Degrees of 

freedom 

Level of 

significance 

Counsel type (ex officio/contractual) during the 

trial phase  

18,66 20 ,544 

Were the defender’s pleas good? 213,63 20 ,000 

Did your last word match with what the 

defender had pleaded? 

58,751 20 ,000 

 

Conclusions 
 

The conducted study of the various aspects of legal aid quality allows us to conclude 

that, although with difficulty, the quality of legal aid can be measured. Legal aid 

specificities place limits before measurement precision, however, data indicated that 

trends and regularities can be detected and defended. The main conclusions from the 

study may be grouped in two categories. The first category refers to the component 

parts of the legal aid concept and it may be referred to the conclusions on the legal aid 

measurement methodology. The second group of conclusions refer to the ratio 

between the quality levels of contractual and ex officio defence. 

 

Regarding the conclusions for the component parts of legal aid quality, both studies 

allowed formulation of major conclusions. Firstly, the technical characteristics of 
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legal aid quality were highlighted through the defender’s activity. Although not an 

universal legal aid measure, the defender’s activity during the various phases and 

stages of the criminal proceedings may serve as a measure of the input of efforts. For 

the correct understanding of quality, however, activity must be linked also to 

lawfulness, expediency, and timeliness of defender’s actions. The research of 

archived criminal cases indicated that through the peer review method no valid and 

reliable information about similar legal aid parameters can be collected. The 

conclusion is important from the perspective of the practical needs for control and 

monitoring of the upcoming Legal Aid Bureau, which will have to establish a quality 

control system.  

 

An additional survey of the opinion of legal aid consumers indicated that further two 

legal aid elements may be delineated and defended – the subjective perception of the 

attention (service), which the counsel had spared for the client and the perception of 

the client of the defender’s professionalism. These two quality parts we may name for 

short service and performance. Both elements play a role in shaping the legal aid 

quality perception. If under the term activity  we may refer to the technical legal aid 

quality aspects, service and performance are elements of the subjective legal aid 

quality perception. To the understanding of legal aid quality so defined are not 

included aspects such as defence strategy and tactics, collection and analysis of data 

relevant to the case, knowledge of court practice. Undoubtedly, in the majority of 

cases these aspects are far more important than the demonstrated activity in the 

process or the client’s perceptions. The impossibility for their objective measurement, 

however, made us use factors such activity, service and performance in order to 

attempt reaching inferences also for those variables, which were not susceptible to 

measurement. Again, from the perspective of the legal aid system management, this 

compromise between measurable and immeasurable quality criteria should be taken 

into account while developing control mechanisms. 

 

Along with identifying the quality concept aspects, the analysis of the empirical 

studies allowed also a comparison between the legal aid levels provided by ex officio 

and contractual defenders. We observed consistently higher objective and subjective 

grades for the legal aid provided by contractual defenders. The problems with the 

motivation of the ex officio appointed defenders and with the organization and 

funding of the system are not a secret. These problems, however, cannot be an excuse 

for the consistently lower quality of ex officio defences. It is the obligation of the state 

to organize an effective access to legal aid, and putting into operation a system 

providing for this requirement cannot be excused by the difficulties in legal aid 

quality measurement. This and other studies indicated that there was a rather big 

difference between the levels of legal aid provided by ex officio and authorized 

defenders. The lower quality of ex officio defences raises additionally the questions 

about the effectiveness of the protection of the rights of the persons who make use of 

legal aid paid by the state. Next in place arises the question about the effectiveness of 

the public funds which are spent on legal aid. Annually, about BGN 4 million of the 

budget of the judicial branch are allocated for ex officio defence and the gaps in 

quality necessitate creation of mechanisms for assurance of taxpayer interests that for 

the money of the latter, legal aid is provided which complies with defined standards. 

Last but not least, legal aid quality is related to the interests of justice. Access to 

effective legal aid of persons who cannot afford to pay the fee for a defender is a 
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guarantee for the fair and just court trial. In this context, compromising legal aid 

quality reflects directly negatively on the interests of justice. 

 


