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Abstract: 

The World Trade Organization cannot deal comprehensively with restrictive export practices 

maintained by energy cartels such as the OPEC. The main reason for this is the absence of 

competition rules in the multilateral trading system. However, in spite of the fact that the WTO 

does not have rules on competition, it does provide for other rules, such as GATT Article XI 

on the General Elimination of Quantitative Restrictions. This article will take a law and 

economics approach and explore whether restrictive practices in the energy sector as 

maintained by OPEC could be caught by this article. It will analyse whether OPEC’s 

‘monopolist market power instrument of choice’, namely the administration of production 

quota on petroleum, could fall within the definition of this Article. To this end, this contribution 

aims to understand the economic and legal rationales and functioning of both the WTO and 

OPEC.   
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1. Introduction 

 

It is generally assumed that the policy of free trade contributes to the overall development and 

welfare of nations. The WTO promotes trade flows through non-discrimination and protects 

producers by eliminating import barriers and facilitating their access to markets. But while the 

WTO’s non-discrimination rules contribute to one pillar of the policy of free trade, the 

framework does not have rules on another vital pillar of free trade policy that would deal with 

constraining market power: competition. The goal of competition rules is rather to protect 

consumers and to prevent firms from abusing their dominant position. While competition and 

antitrust laws exist on national (e.g. US antitrust law) and regional level (EU competition law), 

there are no such rules in the WTO.2 Consequently, potential abusive practices of global public 

monopolies – for instance those administered by a state or a group of states – will arguably not 

                                                      
2 Competition was a topic in the WTO, but its discussions in the Doha context were abandoned, see WTO, 

‘Interaction between Trade and Competition Policy’,  

<https://www.wto.org/english/tratop_e/comp_e/comp_e.htm> (accessed 7 July 2016), although some argue that 

the issue should be revisited as one of the future challenges in the context of the WTO, see P van den Bossche 

and W Zdouc, Law and Policy of the World Trade – Texts, Cases and Materials – 3rd Edn (CUP, Cambridge 

2013) 1019; It should be noted that there were rules on completion in the International Trade Organization (ITO), 

the predecessor of the GATT 1947 that never came into being.  

https://www.wto.org/english/tratop_e/comp_e/comp_e.htm
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be caught easily under either national (regional) antitrust laws, or WTO law (general 

international law).3  

 

The result is that cartels, including those active in the energy sector, can exercise their market 

power on a global level. The Organization of Petroleum Exporting States (OPEC) is the most 

famous public energy cartel in this respect.4 It effectively constitutes an international 

agreement among oil-producing countries. Although we are witnessing a steep decline in world 

oil prices, OPEC has succeeded in influencing world oil prices above competitive levels for 

decades.5 As this article will expose, OPEC behaves in an anticompetitive way by restricting 

petroleum exports through administering quotas on the production of crude oil, thus exercising 

its market power. 

 

Because of the absence of competition rules in the WTO it is very difficult to deal 

comprehensively with restrictive export practices maintained by public cartels such as the 

OPEC in the multilateral trading framework.6 However, although the WTO does not have rules 

on competition, it does have other rules, such as GATT Article XI on the Prohibition on 

Quantitative Restrictions.7 This article will explore whether restrictive practices in the energy 

sector can be caught by this article, by making a case study of OPEC. It will analyse whether 

OPEC’s ‘monopolist market power instrument of choice’, namely the administration of 

production quota on petroleum, can be caught under the laws of the WTO. To this end, the 

article aims to take into account both the economic and legal rationales for functioning of the 

WTO and OPEC.  

2. The WTO: All About Free Trade? 

 

                                                      
3 Nota bene: not all countries have full-fledged antitrust and competition policies in place to begin with.  

4 Public monopolies are maintained by States, vis-à-vis private monopolies which are maintained by private 

entities. 

5 RS Pindyck and DL Rubinfeld, Microeconomics – 8th Edn (Pearson, 2013) 478 ff; However, there are many 

things that influence the price of oil and OPEC is not omnipotent: by 2016 it is evident that we are at a shift as 

prices of oil are at an all-time low, see e.g. S Dale, ‘The New Economics of Oil’, Oxford Institute for Energy 

Studies (October 2015). 

6 Although WTO Members may violate their obligations under the GATT if the they maintain restrictive business 

practices directly attributable to them, see Panel Report, Japan – Measures Affecting Consumer Photographic 

Film and Paper, WT/DS44/R, adopted 22 April 1998, DSR 1998:IV, p. 1179. 

7 Article XI (Elimination of Quantitative Restrictions) GATT 1994: General Agreement on Tariffs and Trade 

1994, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 1A, 1867 

U.N.T.S. 187, 33 I.L.M. 1153 (1994)  
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For the purpose of this article, we first have to understand to what extent the WTO is about 

free trade. As this section will elucidate, while the WTO contributes to the policy of free trade, 

it does not cover all pillars of free trade, such as competition policy.  

 

 

2.1. The Policy of Free Trade and Some Economic Rationales for the GATT  

 

The policy of free trade in international markets aspires to establish open markets by 

eliminating restrictions on imports and exports. At the heart of this theory on the gains from 

free trade we find the Ricardian model of comparative advantage: One country will have a 

comparative advantage to produce a particular product, while another country will a have an 

advantage producing another product.8 The reason for each country’s advantage is the extent 

to which each country is naturally better endowed with the inputs for the production of the 

good in question, meaning that the country will have a lower opportunity cost relative to other 

goods in that country (e.g. lower input costs and/or faster workers).9 Simply put, when nations 

trade, they ideally should specialize and trade in the products they are best at.10  

 

Cornerstone provisions of the General Agreement on Tariffs and Trade (GATT) can be viewed 

through the prism of several indicative, though inconclusive, economic theories of trade.11 In 

light of one prevalent theory, that of the ‘Terms-of-Trade’, core WTO disciplines in essence 

seek to promote free trade and lower trade barriers for its Members, in order to secure a long-

term gain of greater economic welfare.12 Lower trade barriers and improved terms of trade (the 

price of countries’ exports relative to its imports) expand trade and lead to bigger gains.13 This 

also explains why it is in a country’s advantage to join a multilateral trade agreement.  

 

In a nutshell, by cooperating through the conclusion of binding trade agreements and reciprocal 

lowering of trade barriers, countries overcome the risk of an inefficient Nash equilibrium, 

                                                      
8 See E Michaud, Trade Theory: The Intuition, Results and Limitations of Major Economic Frameworks (The 

Graduate Institute, Geneva 2015) 4; Also see WTO, World Trade Report 2010, Trade in Natural Resources 

(WTO, Geneva 2010) 80. 

9 Pindyck and Rubinfeld (n 5) 618 ff 

10 Ibid, p. 619. 

11 GATT (n 7); See generally Chapter 3 - Rationales of the GATT in: A Sykes, PC Mavroidis and DA Irwin, The 

Genesis of the GATT (CUP, Cambridge 2008).  
12 Ibid, 177.  

13 Ibid. 
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which would be the case if countries were able to unilaterally set their trade policies.14 

According to this theory, a small country that cannot influence the terms of trade will maximise 

its income by unilaterally adopting free trade.15  

 

Bagwell and Staiger have discussed core WTO disciplines in light of the terms of trade theory 

and concluded that non-discrimination and reciprocity (two important elements of the GATT) 

are essential rules for concluding efficient trade agreements.16 By entering into cooperative 

trade agreements such as the GATT, countries collectively lower trade barriers and overcome 

disadvantageous externalities that stem from unilateral tariff settings.17 GATT articles are 

consequently constructed to promote market access and curtail import barriers, by for instance 

prohibiting quantitative restrictions in Article XI GATT, and by binding import tariffs in 

Article II GATT applied on a Most-Favoured-Nation basis (in accordance with Art I GATT) 

as the only permitted discriminatory tool on imported goods.18 

 

The dilemma here is that the terms-of-trade theory as developed by Bagwell and Staiger does 

not account for export-restricting trade practices based on market power. A criticism to this 

theory is one of particular importance to this article: the GATT does not constrain the use of 

export taxes, which can be used to manipulate the terms of trade because some countries can 

exercise market power over their exported goods.19 Although import tariffs are normally a 

much stronger instrument to influence the terms of trade, with respect to certain products, such 

                                                      
14 Sykes, Mavroidis and Irwin (n 11) 178; In game theory, the Nash equilibrium is a solution concept of a non-

cooperative game involving two or more players, in which each player is assumed to know the equilibrium 

strategies of the other players, and no player has anything to gain by changing only their own strategy, see e.g. 

MJ Osborne and A Rubinstein, A Course in Game Theory (MIT, Cambridge, MA 1994).   

15 Sykes, Mavroidis and Irwin (n 11) 177. 

16 See generally K Bagwell and RW Staiger, The Economics of the World Trading System (MIT Press, Boston 

2002); Sykes, Mavroidis and Irwin (n 11) 178; K Bagwell and RW Staiger, ‘An Economic Theory of the GATT’ 

(1999) 89 American Economic Review 215; Also see S Charnovitz, ‘Triangulating the World Trade Organization’ 

(2002) 96 American Journal of International Law 28, 34, arguing that the WTO pushes economies towards greater 

efficiency. 

17 Sykes, Mavroidis and Irwin (n 11) 178. 

18 GATT (n 7) Article I (Most-Favoured-Nation Treatment) and II (Schedules of Concessions).  

19 Sykes, Mavroidis and Irwin (n 11) 179, in particular notes 4 ff: ‘For example, it is often the case that a country 

has the market power to influence the terms of trade via its exports, e.g. the OPEC and oil, Chile and Copper, 

Morocco and phosphates, Russia and South Africa and gold and diamonds’. Note however, that export duties are 

increasingly becoming a subject of negotiation, though very few countries have bound export duties in their 

national schedules of concessions. For instance, Russia consented to bind and reduce some of its export duties 

(i.e. on lumber, fish, crabs and leather), however, on raw mineral materials and fuels Russia reserved its right to 

continue applying export taxes, see Accession Protocol: WT/L/839 and WT/MIN(11)/27 (22 August 2012) Report 

of the Working Party on the Accession of the Russian Federation, WT/ACC/RUS/70, WT/MIN(11)/2 (17 

November 2011). 
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as petroleum, export taxes prove to be a much more imperative tool.20 The GATT does almost 

nothing to constrain export-related measures; the emphasis of its regulatory thrust is on the free 

flow of imports.21 However, export taxes can be a powerful instrument of manipulation for 

governments who have market power over certain goods, a practice frequently utilized when 

it comes to energy. In other words, there appears to be a market access bias in the GATT, i.e. 

the goal is to reduce import barriers between nations, while in global energy trade, the problem 

is export taxes and export restrictions. This consequently results in free trade distorting 

practices in energy trade. 

 

It follows that countries in possession strategic natural resources can – to a certain extent – 

unilaterally influence the terms of trade.22 This conflict stems from the difference between 

natural resources and manufactured types of goods. In most trade disputes involving 

manufactured goods, an importing country generally seeks to restrict foreign imports.23 In 

contrast, when it comes to fossil fuels, most importing countries want access to energy from 

foreign suppliers. Exporting countries, on the other hand, may be reluctant to allow their 

resources to flow freely to other nations and might apply restrictions on fossil fuels production 

and exports to increase their income.  

 

2.2.  The WTO and Free Trade 

 

The theory set out above give us some insight into why countries may want to join multilateral 

trade agreements, and why they joined the GATT in particular. However, they leave the 

question of what the larger goal of the WTO is unanswered. Can one simply state that the 

reason for the WTO’s existence (and its core agreements such as the GATT) is to promote free 

trade? Yes, and no. 

 

While the WTO with its rules on non-discrimination and elimination of trade barriers 

contributes to the policy of free trade, it lacks rules on competition that can discipline the abuse 

of dominant players in the market. Although competition policy was discussed in the WTO in 

                                                      
20 Sykes, Mavroidis and Irwin (n 11) 180. 

21 Ibid, p. 179. See also generally for an economic analysis of this critique WJ Ethier, ‘Politcal Externalities, 

Nondiscrimination, and a Multilateral World’ (2004) 12 Review of International Economics 303. 

22 Sykes, Mavroidis and Irwin (n 11) 179. 

23 World Trade Report 2010 (n 8) 48. 
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the context of the Doha round, it was abandoned soon thereafter.24 It is thus evident that the 

Organization does not deal with free trade policy comprehensively as it does not cover the 

competition element of free trade policy. 

 

The policy of free trade promotes countries to trade in whatever they have a comparative 

advantage in. This way, at least in theory, all countries should better off. To achieve this in 

practice, it is in the interest of these countries to lower any obstacles to trade, i.e. trade barriers. 

While the WTO aims to promotes this by means of its legal toolkit, it would be incorrect to say 

that the rationale of the WTO is to promote free trade only. Although the WTO can be seen as 

a ‘free trade organization in spirit’, it is important to note that none of the WTO agreements 

mentions the term ‘free trade’ explicitly. Nor does the WTO identify itself as a ‘free trade’ 

Institution.25 In its own words, the WTO on its website says: 

 

‘The WTO is sometimes described as a “free trade” institution, but that is not entirely 

accurate. The system does allow tariffs and, in limited circumstances, other forms of 

protection. More accurately, it is a system of rules dedicated to open, fair and 

undistorted competition.’26 

 

The Organization in fact carefully avoids associating itself with free trade explicitly. It rather 

talks about ‘open trade’, ‘freer trade’ and ‘liberal trade policies that allow the unrestricted flow 

of goods and services’, instead.27 Note also, that the GATT Membership could have easily 

opted for calling the WTO the ‘Free Trade Organization’ when it was established in 1995, 

which is not the case. 

 

The reasons for this are manifold. First of all, one could argue that the WTO is not about the 

promotion of free trade flows only. It is also about providing countries with a negotiation 

platform and a dispute settlement mechanism in the field of trade. Next, the WTO may also be 

viewed as an instrument to keep potential violators in check, thereby preventing them from 

overcoming an inefficient Nash equilibrium. Concerning the policy of free trade itself, while it 

may be a long-term goal of the Organization, it is not the sole one. This may also explain why 

discussing competition policy in the WTO has been unsuccessful so far. To implement full 

                                                      
24 See supra text to note 2. 

25 See WTO website, ‘Principles of the World Trading System’  

<https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact2_e.htm> (accessed 7 July 2016). 

26 Ibid. 

27 See WTO, ‘The Case for Open Trade’ <https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact3_e.htm> 

(accessed 7 July 2016).  

https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact3_e.htm
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blown free trade as it would exist in theory may simply be too much to ask of countries and 

their national lobbies, at least in the short term. Hence, one must accept that there is only so far 

one can go with the unlimited promotion of free trade by means of the WTO. There must have 

been a strong political rationale not to link the WTO to free trade explicitly, although the trade 

instruments promoted by the system all point in the direction of liberalization. In short: the 

WTO is a free trade organization, but only to the extent its Members are willing to commit. It 

is important to keep these ‘limitations’ of the WTO (if one wants to label it like this) in mind 

when looking into production quotas and the WTO in the context of OPEC policies below. 

 

3. Understanding the OPEC Cartel and Its Anticompetitive Effects  

 

3.1. The Policies and Economics behind OPEC: An Overview 

 

The Organization of Petroleum Exporting Countries (hereafter: OPEC) was founded in the 

1960’s to coordinate the petroleum policies of its members.28 Its original objective was strongly 

tied to the struggle of former colonies to regain control over their countries’ oil resources and 

the emergence of the UN Principle of Permanent Sovereignty over Natural Resources.29 OPEC 

thus rather started out as a combination of produces – an oligopoly if you like – of oil exporting 

countries. At the outset, OPEC was not actively involved in setting quota on the production of 

oil. It only started consciously influencing the price of petroleum later, during the 1970s oil 

crises. Since 1987, it has been administering a downright production quota system.30 The 

Organization’s self-proclaimed mission is: 

 

‘To coordinate and unify the petroleum policies of its Member Countries and ensure 

the stabilization of oil markets in order to secure an efficient, economic and regular 

supply of petroleum to consumers, a steady income to producers and a fair return on 

capital for those investing in the petroleum industry.’31 

 

                                                      
28 See generally ‘Chapter 26 – OPEC and the Surge Plot’ and ‘Chapter 31 – OPEC’s Imperium’ in: D Yergin, 

The Prize – The Epic Quest for Oil, Money and Power (Free Press, New York 2009); OPEC was formed at a 

meeting held on September 14, 1960 in Baghdad, Iraq, by five Founder Members: Iran, Iraq, Kuwait, Saudi Arabia 

and Venezuela. It was registered with the United Nations Secretariat on November 6, 1962 (UN Resolution No 

6363) <http://www.opec.org/opec_web/en/index.htm> (accessed 7 July 2016). 

29 Chapter 31, Yergin (n 28) and UNGA Res 1803 (XVII) (18 December 1962) ‘Permanent Sovereignty over 

Natural Resources’; See infra Section 6.6.1 for discussion on permanent sovereignty over natural resources. 

30 F Chalabi, Oil Policies, Oil Myths – Analysis and Memoir of an OPEC ‘Insider’ (IB Tauris, London, New 

York 2010) 215. 

31 See Article 2 (Our Mission) of the Statute of the Organization of Petroleum Exporting Countries (OPEC 

Statute), 1 May 1965, 443 U.N.T.S. 427, 4 ILM 1175. 
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OPEC’s existence is based on a statute, by which its members entered into a binding 

international agreement.32 It has the status of an Intergovernmental Organization and is 

headquartered in Vienna.33 There are 13 OPEC Members at present: Algeria, Angola, Ecuador, 

Indonesia, Iran, Iraq, Kuwait, Libya, Nigeria, Qatar, Saudi Arabia, the United Arab Emirates 

and Venezuela.34 It is speculated that OPEC Members hold the vast majority of the world’s oil 

reserves (about 80 per cent) and produce around 40 per cent of crude oil on the global market.35 

The largest shares of OPEC’s reserves (over a half) are in Saudi Arabia, Venezuela and Iran.36  

 

As mentioned above, OPEC actively manages its supply of oil since the end of the 1980s, 

thereby influencing the price on the world market to the maximum of its abilities.37 What this 

means in practice is that OPEC administers a production quota on crude petroleum amongst its 

members:38 It decides how much oil is extracted from the ground, at what rate and when. It 

regularly reassesses and readjusts the ceiling at its biannual Ministerial Conference, where the 

Minsters of Oil, Mines and Energy of its Members meet and decide on the Organization’s 

output level. They base any adjustments on current and anticipated market developments. Each 

OPEC Member has one vote and the Organization operates on the basis of unanimity. 

Generally speaking, when the quota is increased, the world price drops and vice versa. Overall, 

the price of crude oil is volatile and fluctuating.  

 

The economics behind OPEC policies prove to be complex and non-transparent, not in the least 

because a fine balance has to be maintained.39 What is clear is that on the one hand, OPEC 

does not want the price of oil to be too high, as consumers would likely shift to other (perhaps 

                                                      
32 On the basis of Article 2.1(a) and Article 5 of the 1969 Vienna Convention on the Law of Treaties, 27 January 

1980, 1155 U.N.T.S. 331 (VCLT). 

33 Article 5 OPEC Statute (n 43). 

34 See OPEC website, ‘Member Countries’ <http://www.opec.org/opec_web/en/about_us/25.htm> (accessed 7 

July 2016). 

35 See OPEC, ‘Share of Crude Oil Reserves, 2014’ <http://www.opec.org/opec_web/en/data_graphs/330.htm> 

(accessed 7 July 2016). 

36 Ibid. 

37 See Dale (n 5); World Trade Report 2010 (n 8) 6. 

38 OPEC is by no means the only energy cartel globally, while it surely is the most well-known energy cartel. 

Similar to OPEC is the Gas Exporting Countries Forum (GECF) <www.gecf.org> (accessed 7 July 2016), made 

up of the world’s leading gas producers Another major gas monopolist is Gazprom, Russia’s state-owned energy 

company. 

39 See on this e.g. A.V. Belyi, Why is the Oil Price Not About Equilibrium? : An Economic Sociology Account 

of Petroleum Markets (2016) 96 Energy Policy 45 and WTO website, Research and Analysis, ‘Oil Price Volatility: 

Origins and Effects’  

<https://www.wto.org/english/res_e/reser_e/ersd201002_e.htm> (accessed 7 July 2016).  

https://www.wto.org/english/res_e/reser_e/ersd201002_e.htm
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cleaner) means of energy. This issue touches upon the measure of price elasticity of demand.40 

On the other hand, OPEC does not want the price of oil to be too low either, since it wants to 

ensure it extracts the maximum revenues for its crude oil. Behaving as a monopolist, OPEC 

therefore aims to attain the equilibrium between supply and demand that serves its economic 

interest. What adds to the non-transparency of OPEC’s practices is the fact that the quotas it 

administers and the distribution thereof amongst its Members are not made public and up for 

speculation.41  

 

Especially over the past four decades OPEC was considered ‘successful’ cartel, meaning that 

it can exercise its market power. What does this mean? In economics, cartels are usually 

defined as an international group of producers that collude and agree to cooperate on output 

levels and prices.42 Not all the producers of the cartelized product in question need to join the 

cartel for it to be successful. There are two main conditions for a cartel to be effective. First, 

enough producers need to join the cartel and adhere to the agreement they made. Second, the 

market demand for the product in question (here: petroleum) should be sufficiently inelastic, 

creating a potential for monopoly power.43 OPEC satisfies both of these conditions and can 

thus be relatively easily identified as a ‘well-functioning’ cartel. While OPEC does not control 

world oil production completely, its contribution and influence is significant enough as its 

Members unite to avoid competition amongst each other.44 It should be mentioned that players 

(in this case countries) that are not part of a cartel might still support the existence of the cartel 

since they can profit from the high price that the cartels members agree upon, undercutting that 

price by just a little.  

                                                      
40 Price elasticity of demand (PED or Ed) is a measure used in economics to show the responsiveness, or 

elasticity, of the quantity demanded of a good or service to a change in its price. More precisely, it gives the 

percentage change in quantity demanded in response to a one percent change in price (i.e. holding constant all the 

other determinants of demand, such as income); The price elasticity of demand for oil remains relatively inelastic, 

around -0.4, as there are few direct substitutes. 

41 The internal politics behind OPEC production quotas are generally influenced by the economic needs of its 

Members. Allegedly, several members have pushed for reductions in production quota to increase the price of oil 

and thus their own revenues. However, this conflicts with Saudi Arabia's stated long-term strategy of being a 

partner with the world's economic powers to ensure a steady flow of oil. Behind this policy is in part the Saudi 

concern that expensive oil or supply uncertainty will drive developed nations to conserve and develop alternative 

fuels, see e.g. NA Owen, OR Inderwildi and DA King, ‘The Status of Conventional World Oil Reserves: Hype or 

Cause for Concern?’ (2010) (38) Energy Policy 4743–4749. 

42 Pindyck and Rubinfeld (n 5) 477-478 ff. However, some argue that OPEC’s behaviour is much less collusive 

than a full cartel, see e.g. M Ruta and AJ Venables, WTO, Staff Working Paper ERDS-2012-07, March 2012, 

(WTO, Economic Research and Statistics Division) 21. 

43 Pindyck and Rubinfeld (n 5) 477-478; See also, World Trade Report 2010 (n 8) 104. 

44 T Carey, ‘Cartel Price Controls vs. Free Trade: A Study of Proposals to Challenge OPEC’s Influence in the 

Oil Market through WTO Dispute Settlement’ (2009) 24 American University International Law Review 786, 

789. 

https://en.wikipedia.org/wiki/Elasticity_(economics)
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OPEC Members trade in a vital good for which the market demand is still quite inelastic and 

for which the demand is predicted to last for a long time (unless other forms of energy become 

so competitive that the demand for crude petroleum will halt altogether, something OPEC tries 

to delay with its policies). It could be argued that fossil fuel cartels such as OPEC have a larger 

chance of being successful cartels, since they generally have little fear of losing market power, 

even in the longer run. Additionally, they have a dominant position possessing strategic 

resources (oil reserves cannot just be ‘created’ elsewhere). In fact, it is safe to assume that 

natural resources for which there is a high demand are the goods in respect of which restrictive 

practices and a corresponding exercise of market power occurs most often.45 WTO notification 

data indeed confirms that the import bias of the WTO is felt most acutely in natural resources 

sectors.46  

 

3.2. Production Quota: Definition and Economic Effect 

 

In economics, a production quota is the goal for a production of a good: It simply determines 

the amount of it that can be produced. A company, government or an organization (or, in the 

case of OPEC, a combination of the last two in the form of an Intergovernmental Organization) 

may set a production quota, which they in turn may apply to a certain industry, company or 

worker.  

 

Quotas can be set high to encourage production, or they can be set low to control and restrict 

the supply of goods, with the aim of maintaining a certain price level (OPEC’s case). To force 

the price up for the product in question, the quota will often be below the “market clearing 

level”, i.e. below the demand of the market for the good in question.47 It should be kept in mind 

that, of course, every manufactured product is subject to a production quota one way or another, 

as there is no manufacturing process with unlimited output. Preferably, though, the quota of 

production and supply of a good would be determined by market demand. 

 

                                                      
45 See WTO, Quantitative Restrictions Database, for export restrictions on natural resources  

<http://qr.wto.org/Private/Welcome.aspx?ReturnUrl=%2fReports%2fHome.aspx&lang=en>  

(accessed 7 July 2016). 

46 Ruta and Venables (n 42). 

47 Pindyck and Rubinfeld (n 5) 333-334. 
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Pindyck and Rubinfeld explain that maintaining a production quota will always be 

accompanied by deadweight losses as compared to a free trade equilibrium.48 Having a 

production quota in place will inevitably imply extra costs and therefore losses for a 

government and indirectly, consumers.49 In this sense, it could be argued that a production 

quota that is applied with a goal to raise the price of a product is in theory contrary the notion 

of free trade, because it can restrict imports or exports.  

 

From OPEC’s intervention in the petroleum market, it becomes clear that is not just the market 

forces of free trade that determine the global supply and demand for crude oil. The 

Organization’s objective is not free trade for mutual benefit, but rather restricting production 

and trade in petroleum to raise the price in the interest of its Members.50 Consequently, OPEC 

can exercise its market power to a certain extent through administering production quotas, 

thereby influencing the world price of oil to its advantage. The Organization itself is not 

secretive of this intention: OPEC’s policies are openly and explicitly tailored to control the 

production, and by that means the demand and price, of crude oil.51 Consequently, it can be 

safely asserted that OPEC functions in an anticompetitive manner and its polices are therefore 

not in line with the ‘competition pillar’ of free trade policy. 

 

3.3.  OPEC in the WTO Context 

 

As an Intergovernmental Organisation (IO), OPEC cannot be a Member to the WTO, as it is 

only individual Member States that can. However, a country’s Membership to OPEC in no way 

precludes WTO Membership.52 Quite to the contrary: Nine of thirteen current OPEC Members 

are simultaneously Members to the WTO. These are Angola, Ecuador, Indonesia, Kuwait, 

Nigeria, Qatar, Saudi Arabia, the United Arab Emirates and Venezuela.53 Algeria, Iran, Iraq 

and Libya are WTO Observers currently negotiating WTO accession. Kuwait, Nigeria and 

Venezuela acceded to the WTO in 1995; Angola, Ecuador, Qatar, UAE in 1996; and Saudi 

Arabia’s WTO Membership followed in 2005.54 Although there has never been a WTO dispute 

                                                      
48 Pindyck and Rubinfeld (n 5) 334. 

49 Ibid, 335. 

50 As becomes clear from Article 2 of its OPEC Statute (n 31). 

51 Ibid. 

52 P Milthorp and D Christy, ‘Energy Issues in Selected WTO Accessions’ in: Y Selivanova (ed), Regulation of 

Energy in International Trade Law – WTO, NAFTA and Energy Charter (Wolters Kluwer, Alphen a/d Rijn 2011) 

297. 

53 See OPEC Members (n 34). 

54 See WTO, ‘Members and Observers’. 
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challenging the restrictive practices of OPEC Members, the diverging WTO Membership of 

OPEC countries has consequences for a hypothetical WTO dispute settlement situation. Were 

a WTO Member ever to initiate a dispute against any of the OPEC Members regarding OPEC 

related behaviour, it could only do so against the dual OPEC/WTO Members individually, not 

against OPEC as a whole. The Dispute Settlement System only allows disputes by states, 

against states (and not against other entities, such as IOs).55 This effectively means only nine 

of thirteen OPEC countries that are in the WTO could be challenged in WTO dispute settlement 

proceedings.  

4. Avenues for Tackling OPEC Production Quota in WTO Law  

 

4.1. GATT Art XI.1 and OPEC Production Quota: Some Economic Insights  

 

The previous explained the rules of the WTO cannot deal comprehensively with OPEC’s anti-

competitive behaviour. Nevertheless, there are other rules in the GATT, for instance Article 

XI.1 on the prohibition of Quantitative Restrictions, which may be relevant for our case 

nevertheless. The question is to what extent these rules can ‘catch’ production quota as applied 

by OPEC. This will be the focus of the rest of the article. 

 

The logic behind the prohibition of quota in international trade in general can be understood in 

terms of the degree of severity in which border instruments pose a barrier to international trade. 

In terms of efficiency in international trade flows between nations, full-fledged free trade 

absent of all protectionism would be the most optimal model. If countries cannot commit to 

that, tariffs are an undesirable but still acceptable barrier to trade because they are quantifiable 

and can be negotiated in a transparent and binding manner. A level up in terms of trade 

restrictiveness from tariffs are quota, which are undesirable and considered the most inefficient 

barriers to trade (except for an outright ban on imports/exports). Tariffs are in fact the inverse 

of quota in terms of economic effect on international trade, with the crucial abovementioned 

different that tariffs are more easily quantifiable.56 Therefore, tariffs, although they are 

                                                      
55 Article 1.1 DSU, Dispute Settlement Rules: Understanding on Rules and Procedures Governing the Settlement 

of Disputes, Marrakesh Agreement Establishing the World Trade Organization, Annex 2, 1869 U.N.T.S. 401, 33 

I.L.M. 1226 (1994). 

 

56 K Bagwell, RW Staiger and AO Sykes, ‘The Rationale for Negotiated Constraints on Traditional 

Instruments of Protection (Tariffs and QRs)’ in: H Horn and PC Mavroidis (eds), Legal and Economic Principles 

of World Trade Law (CUP, Cambridge 2013) 93 ff; Also see on the economics of Quantitative Restrictions 
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considered to be inefficient with regard to promoting open trade flows, are allowed, while 

quotas and import/export restrictions are prohibited in the GATT. 

 

The economic rationale behind prohibiting quantitative restrictions in any form by means of 

GATT Article XI.1 is that both import and export quota constitute a barrier to freer trade 

flows.57 One of the reasons the drafters of the GATT decided to prohibit export in addition to 

import restrictions in Article XI.1 must have been the common concern that upstream industries 

(e.g. natural resources such as fossil fuels or raw materials) would receive an unfair advantage 

if the countries that could exercise market power in those sectors were allowed to maintain 

export quota.58 If one takes a look at Article XX(g) exception relating to the conservation of 

exhaustible natural resources to the QRs prohibition, this makes sense, for it is only justified if 

‘if such measures are made effective in conjunction with restrictions on domestic production 

or consumption’ and meets the chapeau of Article XX.59  

 

It is this element of domestic production and consumption relative to export restrictions that 

brings us to the question of the difference between a production quota and an export quota. It 

is clear that ‘made effective in conjunction with restrictions on domestic production or 

consumption’ is a prerequisite for the successful invocation of the Article XX(g) exception for 

the measures relating to the conservation of exhaustible natural resources. The relevant 

question here is then in what cases a production quota and an export restriction are one and the 

same in terms of their economic effect.  

 

In case of unevenly geographically distributed natural resources, domestic measures, e.g. 

concerning production and extraction, are very similar to trade measures.60 Thus, it naturally 

follows that governments have a greater leeway in influencing the trade of natural resources 

by the use of domestic measures when compared to other products.61 In this sense, though 

                                                      
Chapter 2 in PC Mavroidis, The Regulation of International Trade – Volume 1: The GATT (The MIT Press, 

Cambridge, Massachusetts and London, England 2015). 
57 Ibid. 

58 In practice, domestic policies such as production quota lead to the same result; See also Bagwell, Staiger and 

Sykes (n 56) 145 on export restrictions, stating: ‘It is worth underscoring that Article XI applies to export QRs as 

well (but not to export taxes). A common practice that would fall under Article XI, for example, would be a 

prohibition on the exportation of an unprocessed product, perhaps enacted for the purpose of lowering the price 

of the unprocessed product to the local processing industry.’  

59 GATT (n 7) Article XX(g) (General Exceptions) ‘Conservation of Exhaustible Natural Resources’. 

60 World Trade Report 2010 (n 8) 147 and generally, K Bagwell and RW Staiger, ‘Domestic Policies, National 

Sovereignty and International Economic Institutions’ (n 16). 

61 World Trade Report 2010 (n 8) 147. Ibid. 
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perhaps not necessarily legally inconsistent (see next section) with the GATT, one can say that 

economically speaking, effect of a production quota can be (though not always is) the same as 

that of an export quota, especially in cases where there is no domestic consumption (i.e. the 

totality of the resources is designated for export).62  

 

Just as an export restriction, a production quota in the country of export will lower the supply 

on the international market, thereby increasing the price.63 In case there is domestic 

consumption to which the production quota applies equally, the effect may still be restrictive, 

but not necessarily discriminatory in the sense of the GATT. However, let us say that there is 

some domestic consumption and thus a production quota is not an outright export quota. One 

would think that domestic demand is perhaps served first (at least when we talk about oil), and 

the rest exported. From this point of view, the quota would only govern this residual output 

after domestic consumption is satisfied, and thus become a de facto export quota. 

 

4.2. GATT Art XI.1 and OPEC Production Quota: Legal Analysis  

 

The prohibition of Quantitative Restrictions (QRs) on goods in the form of, among others, 

import and export quota by means of Article XI.1 is one of the cornerstones of the GATT.64  

The article reads as follows: 

 

‘No prohibitions or restrictions other than duties, taxes or other charges, whether made 

effective through quotas, import or export licenses or other measures, shall be 

instituted or maintained by any contracting party on the importation of any product of 

the territory of any other contracting party or on the exportation or sale for export of 

any product destined for the territory of any other contracting party.’65 

 

We have seen in the previous section that in the economic sense, production quotas may have 

a similar effect as export restrictions. The effect actually becomes the same if nearly all the 

                                                      
62 In the same vein, an export tax applied to resources have the same effect as a consumption subsidy, World 

Trade Report 2010 (n 8) 185;  Also see Ruta and Venables (n 42) 24: ‘[…] in natural resource sectors, a number 

of trade and domestic instruments can be close substitutes: a production quota is equivalent to an export quota 

for countries that export the quasi-totality of their resource production, and a tax at the border has the same effect 

as a domestic tax where countries importing the resource do not produce it. In these cases, regulating only one 

of the equivalent measures is insufficient to achieve undistorted trade in natural resources.’ 

63 World Trade Report 2010 (n 8) 185. 

64 Together with Most Favoured Nation and National Treatment. 

65 GATT (n 7) Article XI.1 (General Eliminations of Quantitative Restrictions). 
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production of a certain good is destined for export and not for domestic consumption.66 After 

looking into these economic considerations, this section will proceed to test OPEC’s practice 

of maintaining production quotas on crude oil against the law of Article XI.1 on the Prohibition 

of Quantitative Restrictions. 

4.2.1. Trade in Natural Resources: When Does GATT Article XI.1 ‘Kick In’? 

 

The WTO regulates the terms of trade between its Members. This means that while its function 

is to set rules for the trade of goods and services between those Members, which may also 

constitute trade in natural resources and raw materials, the Organization is not primarily 

concerned with ownership of and sovereignty over those natural resources on the territory of a 

State.67 The rules are designed to regulate access to markets for producers, but not necessarily 

to facilitate access to supplies for consumers. With respect to trade in natural resources, it 

therefore seems an accepted view that WTO rules only ‘kick in’ after the natural resources in 

question have been extracted and are tradable for economic gain.68 This assumption implies 

that after the extraction of a natural resource, WTO Members have to abide by the multilateral 

trade rules. Consequently, States tend to consider that what they do with their natural resources 

before extraction is their exclusive sovereign policy.  

 

However, there is no hard rule in WTO law determining when trade rules start governing 

natural resources. Moreover, exceptions to this assumption exist, i.e. when the Appellate Body 

determined that trees before they are harvested are a tradable good in the US – Softwood 

Lumber IV dispute.69 In that case it was decided that there was no basis to exclude “tangible 

items – such as standing, unfelled trees – that are not both tradable as such and subject to tariff 

classification” from the scope of the term “goods” in GATT Article 1.1.70  

 

Similarly, in an interesting North-American Free Trade Agreement (NAFTA) dispute between 

Canada and the United States concerning bulk water transfers, Canada wanted to restrict the 

                                                      
66 World Trade Report 2010 (n 8). 

67 World Trade Report (n 8) 177. 

68 World Trade Report (n 8) 102: there was an analogical case with respect to another natural resources, namely 

fish stock, in the GATT Report in Canada – Measures Affecting Exports of Unprocessed Herring and Salmon 

(L/6268 – 35S/98) (Report of the Panel 22 March 1988) which was recalled. In this case, both parties and the 

panel appear to agree that GATT rules do not apply to any measures restricting fish catch (i.e., upstream measures) 

but only to measures restricting the export of fish after they have been caught. 

69 See Appellate Body Report, United States – Final Countervailing Duty Determination with Respect to Certain 

Softwood Lumber from Canada, WT/DS257/AB/R, adopted 17 February 2004, DSR 2004:II, p. 571, para 57. 

70 Ibid. 
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export of these transfers (with QRs on exports being contrary to NAFTA rules as well). Yet, 

the law did not provide a clear answer on whether or not water in its natural state was covered 

as a good by the agreement.71 To solve the issue and prevent any doubt on the matter, the 

signatories of the NAFTA released a joint statement in 1993, stating that ‘the NAFTA creates 

no rights to the natural water resources of the parties to the Agreement’.72  

 

Similarly, supporters of OPEC policies eagerly argue that production quota escape GATT 

disciplines because petroleum only becomes subject to the disciplines after extraction from the 

ground, i.e. a tradable product.73 Some add to these views by asserting that the Principle of 

Sovereignty over Natural Resources grants states unrestrained discretion to deal with their 

natural resources as they please.74 As no precise legal basis in support this proposition has been 

articulated, only a dispute in the WTO would provide clarity on the matter. 

 

4.2.2. The Scope of Article XI.1 and OPEC Production Quota: The Narrow vs the Broad 

Interpretation 

 

In the absence of clear answers in the law, the analysis above focused on clarifying the 

relationship between sovereign natural resources policies and the WTO legal framework. The 

status quo leaves us with two ways of interpreting Article XI.1 with respect to OPEC 

production quota: the ‘narrow’ interpretation, excluding them from its scope, and the ‘broad’ 

one that brings production quota within the ambit of Article XI.1. The crucial point in this 

discussion is thus whether and to what extent the definition of restrictions in Article XI.1 covers 

restrictions in the form of domestic quota.  

 

Note that while Article X.1 prohibits both import and export quota on goods, duties, taxes or 

other charges are still allowed. GATT Article XI.1 additionally applies to import and export 

                                                      
71 NAFTA, Bulk Water Transfers case; See on this e.g. H Mann, ‘Who Owns Our Water? Water and Foreign 

Investors in the Post NAFTA Context’, Prepared for the Water for the America’s in the 21t Century Conference, 

Mexico City, 9 October 2002. 

72 Joint statement by the Governments of Canada, Mexico and the United States (1993): ‘Unless water, in any 

form, has entered into commerce and become a good or product, it is not covered by the provisions of any trade 

agreement including the NAFTA. And nothing in the NAFTA would oblige any NAFTA Party to either exploit its 

water for commercial use, or to begin exporting water in any form.’ 

73 World Trade Report 2010 (n 8) 162. 

74 See generally D Crosby, ‘Energy Discrimination and International Rules in Hard Times: What’s New This 

Time Around, and What Can Be Done’ (2012) 5 Journal of World Energy Law and Business 325. 
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restrictions made effective through state-trading enterprises.75 There are several exceptions to 

the prohibition of QRs in Article XI.1. For instance, it provides an exception to export 

prohibitions or restrictions temporarily applied to prevent or relieve critical shortages of 

foodstuffs or other products essential to the exporting contracting party (Article XI.2 (a) 

GATT) and import restrictions on agriculture or fisheries products (Article XI.1 (c) GATT).  

OPEC could not rely on the critical shortages argument of Article XI.2 (a), not in the least 

because this exception entails that the restrictive measure is applied temporarily, something 

that after decades of production quota maintained cannot be said of OPEC.76  

 

4.2.2.1.The Narrow Interpretation 

Concerning the narrow interpretation of GATT Article XI.1, one should simply start with the 

premise that if the negotiators wanted quantitative restrictions in the wording of the article to 

apply to domestic production quota in addition to those on importation and exportation, they 

could have explicitly included them in the wording of the article.77 Having analysed the 

negotiation history of Article XI, Irwin, Mavroidis and Sykes conclude that ‘it is obvious that 

domestic quotas where not meant to be covered by the disciplines on QRs, although it was on 

the table in prior International Trade Organization (ITO) negotiations to remove internal 

quantitative regulations not expressly approved by the ITO’.78  

 

This view is builds on the position that the WTO does not regulate ownership over natural 

resources of states, but only provides rules on non-discrimination. Even in case some WTO 

OPEC/WTO Members would export the near totality of their oil production, and the economic 

effect would be the same as an export quota, there are arguments against including production 

quota in the definition. On this reading, domestic production quota are deemed to be GATT 

                                                      
75 The prohibition in Article XI of the GATT and the non-discrimination obligation in Article XIII of the GATT 

apply to import and export restrictions made effective through state-trading operations (Ad note to Articles XI, 

XII, XIII, XIV and XVIII of the GATT). Therefore, state-trading enterprises of energy exporting WTO Members, 

such as the main Saudi Energy company Aramco, must respect Article XI.1 of the GATT.  

76 GATT (n 7) Article XI.2 (a); Additionally, there is also an exception available for import and export 

prohibitions or restrictions necessary to the application of standards or regulations for international commodity 

agreements by means of Article XI.2 (b). It is highly questionable whether the OPEC Agreement would qualify 

as a commodity agreement in the sense of the GATT. First of all, the OPEC Agreement has never been registered 

as such with the WTO. Moreover, it is commonly understood that commodity agreements are concluded between 

exporting and importing countries, while in the case of OPEC, the agreement is between exporting countries only, 

see World Trade Report 2010 (n 8) 179 and PC Mavroidis, Trade in Goods – 2nd Edition (OUP, Oxford 2012) 

351. 

77 Mavroidis (n 76) 62. 

78 Genesis of the GATT, Sykes, Mavroidis and Irwin (n 11) 152.  
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consistent, because only quota directly tied to import and export are prohibited, but not 

necessarily domestic quota on production.79 This presumption is based on the fact that their 

application is equal to both domestic and foreign markets, and thus does not necessarily favour 

the domestic one.80  

 

When the export of a certain product is restricted, there is more of that product on the domestic 

market. This was for instance the case in the China-Raw Materials and China-Rare Earths 

cases.81 In those instances, China restricted the export of strategic raw materials and rare earths 

to favour the domestic industry to have cheaper inputs. With a production quota, however, one 

could say that this applies to the domestic market in the same way as to the export market, i.e. 

exports are not more restricted than domestic sales.82 It could thus be argued that production 

measures by means of quota are therefore unlikely to be border measures, falling outside of the 

scope of Article XI.1. 

 

WTO Members could moreover argue that were the production quota covered by Article XI.1 

it would constitute an infringement on their national sovereignty, since it would effectively 

mean that the WTO requires its Members to grant ‘access to energy/natural resources supplies’. 

While international trade rules may force states to respect their WTO obligations regarding 

non-discrimination and import and export quota, one can hardly compel a State to explore its 

                                                      
79 Ibid; L Ehring and CF Chianale, ‘Export Restrictions in the Field of Energy’ in Y Selivanova (ed), Regulation 

of Energy in International Trade Law – WTO, NAFTA and Energy Charter (Wolters Kluwer, Alphen a/d Rijn 

2011).163 e.g. state: ‘However, the restriction remains a production restraint rather than an export restraint, 

even if all additionally produced quantities would be exported. There still remains a significant difference because 

additionally produced quantities would in theory be available also for the domestic market and would have an 

impact on the price level there’; Also see in support of this Article XI.2 GATT, listing a minimum set of 

exemptions, but all related to import and export; see K Bagwell, RW Staiger and AO Sykes in Horn and Mavroidis 

(eds) (n 1) 144, noting that: ‘To fall under Article XI, a measure must be maintained “on importation or 

exportation.” It is not enough that a measure merely has some effect on imports or exports. Thus, purely domestic 

restrictions are not covered.’; See also World Trade Report 2010 (n 8) 185. 

80 Mavroidis (n 76) 57 and generally L Ehring and CF Chianale, ‘Export Restrictions in the Field of Energy’ in 

Y Selivanova (ed), Regulation of Energy in International Trade Law – WTO, NAFTA and Energy Charter 

(Wolters Kluwer, Alphen a/d Rijn 2011). 

81 Appellate Body Reports, China – Measures Related to the Exportation of Various Raw Materials, 

WT/DS394/AB/R / WT/DS395/AB/R / WT/DS398/AB/R, adopted 22 February 2012, DSR 2012:VII, p. 3295; 

Panel Reports, China – Measures Related to the Exportation of Various Raw Materials, WT/DS394/R, Add.1 and 

Corr.1 / WT/DS395/R, Add.1 and Corr.1 / WT/DS398/R, Add.1 and Corr.1, adopted 22 February 2012, as 

modified by Appellate Body Reports WT/DS394/AB/R / WT/DS395/AB/R / WT/DS398/AB/R, DSR 2012:VII, 

p. 3501; Appellate Body Reports, China – Measures Related to the Exportation of Rare Earths, Tungsten, and 

Molybdenum, WT/DS431/AB/R / WT/DS432/AB/R / WT/DS433/AB/R, adopted 29 August 2014; Panel Reports, 

China – Measures Related to the Exportation of Rare Earths, Tungsten, and Molybdenum, WT/DS431/R and 

Add.1 / WT/DS432/R and Add.1 / WT/DS433/R and Add.1, adopted 29 August 2014, upheld by Appellate Body 

Reports WT/DS431/AB/R / WT/DS432/AB/R / WT/DS433/AB/R. 
82 Ehring and Chianale (n 79). 
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natural resources and trade in them. After all, Permanent Sovereignty over Natural Resources 

is an established principle in international law: It is a State’s discretion to decide what natural 

resources it wants to deplete and at what rate.83  

 

4.2.2.2.The Broad Interpretation 

In spite of the narrow view, the arguments for a wider understanding of GATT Article XI.1 

need to be taken into account, as well. For Article XI.1 could be one of the few avenues to 

constrain OPEC’s behaviour and prevent the adverse economic effects of its restrictive policies 

discussed in the previous sections. 

 

There have been some attempts to denounce OPEC activities and calls to bring a case in the 

WTO on this basis. The most notable of these was surely the 2010 U.S. Senator Lautenberg 

report drafted as a public complaint against OPEC.84 However, the report’s conclusions are not 

always supported by well-developed arguments.85 To demonstrate that OPEC production quota 

is a QR in the sense of Article XI.1 requires a more robust legal and economic analysis. The 

starting point in this analysis is disentangling the economic effect of production quota and its 

interpretation in the contest of relevant WTO rules. We attempt to do so below. 

 

As explained before, from the textual analysis, it does not become clear when Article XI.1 

starts applying to trade in natural resources. One could maintain that if standing trees in a forest 

can be considered a tradable good in the sense of the GATT, why could other natural resources 

in their natural state, such as petroleum, then not be considered a tradable good in the sense of 

Article I.1?86 It is even very well possible that petroleum needs less treatment than trees in a 

forest to become a tradable good for economic gain. Taking this view, there is no compelling 

reason for petroleum, even when in the ground, not to be subject to the disciplines of Article 

XI.1.  

                                                      
83 UNGA Res 1803 (n 29).  

84 See ‘Busting Up the Cartel: The WTO Case Against OPEC’, A Report from the Office of Senator Frank R 

Lautenberg (2010). 

85 E.g. the discussion on OPEC relying on the the Article XX(g) exception was limited to one paragraph, simply 

stating that OPEC has never cited or relied on this justification for its production limits or quotas and that that this 

provision would therefore simply not apply, the Lautenberg Report (n 84) 11. Among other inconsistencies, the 

report in four lines asserted op page 8 that: ‘The aim of Article XI.1 is to eliminate quantitative restrictions, in 

other words, restrictions implemented trough measures which stop trade in or restrict tradable quantities of a 

product, as opposed to measures that allow trade in a production to flow even with a fee. Given the aim of the 

Article, the export restrictive actions of those OPEC Members that are also WTO Members is inconsistent with 

its obligation.’ 

86 WTO, US - Softwood Lumber IV (n 69).   
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The rationale of the QR prohibition of Article XI.1 is to prevent the disruption of trade flows. 

We have also explained that production quota are accompanied by dead-weight losses, which 

is the kind of inefficiency that can in effect disrupts trade flows. In this sense, it is not 

unthinkable that OPEC production quota could qualify as a QR in the sense of the Article and 

their administration is arguably GATT inconsistent. This argument builds on the idea that 

Article XI.1 should be interpreted in light of its economic rationale.  

 

Taking into account their economic effect, it is indeed clear that production quota as maintained 

by the cartel do have a restrictive effect on international trade. There may be some OPEC 

Members (simultaneously WTO Members) that export the near totality of their oil production 

and have next to none domestic production. Applied by those OPEC/WTO Members, 

production quota have the same effect as export quota.  

 

Moreover, a plain meaning of ‘production quota’ implies a ‘quantitative restriction’ in the sense 

that OPEC ‘restricts’ the ‘quantities’ of oil on the market. Even when production quota are 

domestic policies ‘only’, they affect the terms of international trade in practice. Production 

quota may duck the disciplines of WTO law, but evidently, economic effect in the end does 

favour the domestic market. OPEC Members gain revenues from applying a production quota, 

and even openly admit that this is their purpose, i.e. to influence the price of oil and thus terms 

of trade to their advantage. Through a variety of other instruments, such as dual pricing 

policies, they may additionally have cheaper inputs for the domestic industry.87  

 

The support for the broad reading of an export restriction may also be found in case law. For 

instance, in the Japan – Semiconductors GATT panel, Japan and the United States made an 

arrangement consisting of a range of monitoring measures that resulted in restricting the trade 

in semiconductors from Japan.88 Japan’s measures did not include a production quota on 

semiconductors, but rather an export and sale restriction, which had the effect of influencing 

the price of semiconductors.89 In its defence, Japan maintained that the measures it instituted 

                                                      
87 Ehring and Chianale (n 79) 165. 

88 Japan – Trade in Semiconductors (L/6309 – 35S/116) (Report of the Panel Adopted on 4 May 1988) paras 104 

– 109; See on this issue in particular PC Mavroidis, The Regulation of International Trade (n 56) 82. 

89 Japan – Semiconductors (n 88) paras 104 – 109 
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were not legally binding.90 However, the Panel in this case was of the opinion that the wording 

of ‘restrictions or prohibitions’ in Article XI.1 should be interpreted broadly to include:91 

 

‘All measures instituted or maintained by a [Member] prohibiting or restricting the 

importation, exportation, or sale for export of products other than measures that take 

the form of duties, taxes or other charges [Emphasis my own]’92  

 

The Panel continued by stating that: 

‘Article XI:1, unlike other provisions of the General Agreement, did not refer to laws 

or regulations but more broadly to measures. This wording indicated clearly that any 

measure instituted or maintained by a contracting party which restricted the 

exportation or sale for export of products was covered by this provision, irrespective 

of the legal status of the measure.[Emphasis my own]’93 

 

As the panel found that ‘all measures’ restricting importation, exportation or sale of export 

should be included in the scope of the article, the production quota that in essence restrict 

exportation should arguably be included here. Surely, semiconductors as a manufactured 

product are different form scarce natural resources such as petroleum. However, especially 

because petroleum is such a vital and scarce resource necessary for human life, one could say 

there is more reason to tackle restrictive practices in this sector.  

 

Another case adopting a similarly broad view of QRs is the Argentine-Hides and Leather 

dispute, where all de facto restrictive measures were deemed to be quantitative restrictions in 

the sense of Article XI.1.94 There is also the case of India – Quantitative Restrictions.95 In that 

instance, the Panel used the term ‘limiting condition’ to define the scope of the term 

‘restriction’ used in Article XI. The Panel judged that ‘limiting condition’ did not only 

                                                      
90 Ibid. 

91 Japan – Semiconductors (n 88) para 106 (finding that Article XI unequivocally forbids any measures instituted 

or maintained by a party to the GATT which restricts the exportation or sale for export of products, regardless of 

whether the measures are legally binding on those affected). 

92 Ibid, paras 104 – 106: ‘The Panel then examined the contention of the Japanese Government that the measures 

complained of were not restrictions within the meaning of Article XI:1 because they were not legally binding or 

mandatory. 

93 Ibid; The Panel in India — Autos endorsed this view: ‘The question of whether [the] measure can appropriately 

be described as a restriction on importation turns on the issue of whether Article XI can be considered to cover 

situations where products are technically allowed into the market without an express formal quantitative 

restriction, but are only allowed under certain conditions which make the importation more onerous than if the 

condition had not existed, thus generating a disincentive to import.’, see Report, India – Measures Affecting the 

Automotive Sector, WT/DS146/R, WT/DS175/R, and Corr.1, adopted 5 April 2002, DSR 2002:V, p. 1827. 

94 Panel Report, Argentina – Measures Affecting the Export of Bovine Hides and Import of Finished Leather, 

WT/DS155/R and Corr.1, adopted 16 February 2001, DSR 2001:V, p. 1779 

95 Panel Report, India – Quantitative Restrictions on Imports of Agricultural, Textile and Industrial Products, 

WT/DS90/R, adopted 22 September 1999, upheld by Appellate Body Report WT/DS90/AB/R, DSR 1999:V, 

p. 1799, para 5.119. 
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constitute a condition placed on importation, but any condition that has a limiting effect.96 

Again, it would not seem unreasonable to consider a production quota on petroleum deemed 

for trade on the international market as a measure that is de facto restrictive and has a limiting 

effect. 97 While we can indeed see that panels and the Appellate Body have applied a broad 

interpretation of a QR, the danger here is, however, to equate the economic effect of an export 

quota and its legal characterization under Article XI.1, as some authors have done.98  

 

The arguments above, combined with the overall broad case law interpretation of what qualifies 

as a QR up to date, make for a plausible case to include production quota, as maintained by 

OPEC, within the scope of Article XI.1. However, it also becomes clear that the law does not 

provide any definitive answer on this issue, leading to the conclusions that the status quo 

favours OPEC.99 Nevertheless, for the purpose of completeness, in the scenario where OPEC 

production quota were to qualify as a prohibited QR, we should explore to what extent OPEC 

Members would be able to rely on a Article XX(g) exception defence. 

 

4.2.3. Production Quota as QR: Possible Defences under Article XX(g) GATT? 

 

In case production quota would constitute a prohibited QRs under Article XI.1, could OPEC 

Members successfully invoking the Article XX(g) exception of the GATT?  

Article XX(g) reads as follows: 

 

‘Subject to the requirement that such measures are not applied in a manner which 

would constitute a means of arbitrary or unjustifiable discrimination between countries 

where the same conditions prevail, or a disguised restriction on international trade, 

nothing in this Agreement shall be construed to prevent the adoption or enforcement 

by any contracting party of measures:  

 

(g)      relating to the conservation of exhaustible natural resources if such measures 

are made effective in conjunction with restrictions on domestic production or 

consumption;’100 

 

                                                      
96 Ibid. 

97See Argentine-Hides and Leather (n 94) on de facto restrictions, para 11.17 and India — Quantitative 

Restrictions (n 95) para 5.129: In the latter instance, the Panel used the term ‘limiting condition’ to define the 

scope of the term ‘restriction’ in the Article. The Panel judged that this did not only constitute a condition placed 

on importation, but any condition that has a limiting effect. 

98 See PD Farah and E Cima, ‘Energy Trade and the WTO: Implications for Renewable Energy and the OPEC 

Cartel’ (2013) 16 Journal of International Economic Law 707, 736.  

99 Carey (n 44) 797. 

100 GATT (n 7) Article XX (General Exceptions). 
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For an Article XX defence to be successful, the OPEC WTO Member invoking it in a dispute 

would have to demonstrate that it not only complies with the conditions set out in subparagraph 

(g), but additionally satisfies the chapeau of Article XX. This mechanism prevents parties from 

using measures that are more restrictive that necessary in pursuing their objectives. 

Additionally, its goal is to prevent an arbitrary and unjustifiable discrimination between 

countries, or a disguised restriction on trade. In the EU – Seals case, the Appellate Body 

considered that one important element to determine if a measure is applied in an arbitrary or 

discriminatory manner is to look at whether the discrimination is rationally related to the 

objective of the measure under any of the exceptions of Article XX.101  

 

The examination of a measure under subparagraph (g) (not including its scrutiny under the 

Article XX chapeau) is a two-step enquiry:102  

1. Whether the measure in question relates to the conservation of exhaustible natural 

resources; 

2. And, whether it is made effective in conjunction with restrictions on domestic 

production or consumption. 

 

4.2.3.1.‘Relating to the conservation of exhaustible natural resources’ – Lessons Learned from 

the China-Raw Materials Case 

It goes without saying that petroleum as a non-renewable commodity is an exhaustible natural 

resource that easily fits the paragraph (g) definition. The question remains, however, what is 

meant by ‘relating to the conservation of exhaustible natural resources.’103 The AB in US-

Shrimp stated that ‘relating to’ implies a rational connection between a measure and the 

conservation of exhaustible natural resources and nothing beyond that.104 This was confirmed 

                                                      
101 See the EC-Seals case, EC – Seal Products, Appellate Body Reports, European Communities – Measures 

Prohibiting the Importation and Marketing of Seal Products, WT/DS400/AB/R / WT/DS401/AB/R, adopted 18 

June 2014, paras. 5.296-306.  

102 Mavroidis (n 76) 348. 

103 The Panel in US — Gasoline Panel Report, United States – Standards for Reformulated and Conventional 

Gasoline, WT/DS2/R, adopted 20 May 1996, as modified by Appellate Body Report WT/DS2/AB/R, DSR 1996:I, 

p. 29 held that the United States measure at issue could not be justified in the light of Article XX(g) as a measure 

‘relating to the conservation of exhaustible natural resources’. The Appellate Body reversed the Panel’s finding 

and held that the United States measure was justified under Article XX(g), although it ultimately found that the 

measure was inconsistent with the chapeau of Article XX; The Appellate Body para 16 held that the Panel was in 

error in searching for a link between the discriminatory aspect of the United States measure (rather than the 

measure itself) and the policy goal embodied in Article XX(g), Appellate Body Report, United States – Standards 

for Reformulated and Conventional Gasoline, WT/DS2/AB/R, adopted 20 May 1996, DSR 1996:I, p. 3 

104 Mavroidis (n 76) 349. 
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by the AB in the EC-Seals case.105 This is quite a broad construction, implying that if such 

measures are not inappropriately used for another purpose, even the measures that are not 

primarily aimed at the conservation of the resource could be justified under Article XX(g) – 

the criterion the AB was using before in the US-Gasoline case.106 The AB Korea – Beef and 

later in EC – Asbestos, clarified that the importance of the objective has to also be taken into 

account.107 Additionally, it is required that the measure under scrutiny be the least-restrictive 

measure reasonable available to pursue its goal.108 

 

Attempting to answer what is meant by ‘relating to the conservation of exhaustible natural 

resources’, several sub questions arise here in connection with OPEC: Is administering a 

production quota rationally related to the conservation of petroleum?  Second, what is the 

policy objective behind the conservation of petroleum? Is the production quota the least 

restrictive reasonable available measure to pursue its goal?  

 

The China-Raw Materials case may offer some more clarity on this. The US brought a 

complaint against China’s export restraints on various raw materials (mainly used in 

technology such as smartphones) that benefited the domestic industry.109 China sought recourse 

to Article XX to justify the export restraints of these raw materials. Among others, China 

submitted the Article XX(g) defence, claiming it restricted the export of raw materials to pursue 

a ‘conservation programme’ for exhaustible natural resources.110 However, it was not 

successful in this endeavour. The reason for this was that the panel concluded, and the AB later 

confirmed, that China could not invoke GATT Exceptions to commitments made in its 

                                                      
105 EC – Seal Products (n 101). 

106 Mavroidis (n 76) 349; See AB in US-Gasoline (n 103) para 1336. 

107 Mavroidis (n 76) 332; see Korea-Beef: Panel Report, Korea – Measures Affecting the Importation of Bovine 

Meat and Meat Products from Canada, WT/DS391/R, 3 July 2012, unadopted and EC-Asbestos: Appellate Body 

Report, European Communities – Measures Affecting Asbestos and Asbestos-Containing Products, 

WT/DS135/AB/R, adopted 5 April 2001, DSR 2001:VII, p. 3243, para 172. 

108 Mavroidis (n 76) 349. 

109 See SE Rolland, ‘China-Raw Materials: WTO Rules on Chinese Natural Resources Export Dispute’, (2012) 

Volume 16, Issue 21 ASIL Insights (June 19 2012). 
110 China-Raw Materials (n 81) Report of the Panel, paras 7.426-7.428; In its first written submission, China 

argued that it had adopted a ‘comprehensive set of measures relating to the conservation of fluorspar’ and a 

‘comprehensive set of measures relating to the conservation of bauxite.’ However, the Panel noted that a ‘policy 

document’ pointed to by China ‘refers for the most part to the economic and development gains that China can 

make through the exploitation of its mineral resources.’ The Panel could not find ‘measures relating to the 

conservation of’ refractory-grade bauxite and fluorspar in the evidence China submitted relating to what it calls 

its ‘mineral policy.’ (Para 7.419). 
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accession protocol.111 Continuing its analysis, the Panel arguendo explored whether China 

would have had a successful case invoking GATT exceptions, including Article XX(g).  

 

The Panel was of the opinion that ‘conservation’ in the sense of Article XX(g) means an act of 

preserving and maintaining the existing state of something, in this case natural resources 

covered by subparagraph (g), which included the raw materials in question.112 With regard to 

the Article XX(g) conservation of natural resources exception, however, the Panel doubted 

whether the challenged export restrictions were ‘related to’ a conservation programme.113 It 

subsequently scrutinised the relationship between the export duties and the declared objective 

of China’s claim, namely the conservation of the raw materials in question.114  

 

The Panel was of the opinion that there should be a close and genuine relationship of end and 

means between the goal of conservation of refractory-grade bauxite and fluorspar (the raw 

materials in questions) and the means demonstrated by the applicable export duty and export 

quota.115 In order to determine whether the challenged export restriction was ‘relating to’ 

conservation, one had to look at the text, design, architecture and context of the measure.116 In 

China’s instance, the Panel concluded that the measure did not ‘refer to the goal of 

conservation’ and ‘does not refer to the relationship between the export quota and the goal of 

the conservation’.117 

 

Contributing to its Article XX(g) defence, China added that nothing should interfere with the 

Principle of Sovereignty over Natural Resources.118 It stated that Article XX(g) ‘protects its 

sovereign right to adopt a comprehensive and sustainable mineral conservation policy, taking 

into account China's social and economic development needs.’119  The Panel stated that when 

interpreting the exception under (g), according to Article 31(3)(c) of the Vienna Convention of 

the Law of Treaties (VCLT), it indeed had to take into account ‘principles of general 

                                                      
111 Accession Protocol: WT/L/431 (23 November 2001); Report of the Working Party on the Accession of China, 

WT/MIN(01)/3 (10 November 2001). 

112 China-Raw Materials (n 81) Report of the Panel 7.372. 

113 Ibid, paras 7.369 and 7.416. 

114 Ibid, paras 7.370-7.371. 

115 Ibid, para 7.416. 

116 Ibid, para 7.418. 

117 Ibid. 

118 China-Raw Materials (n 81) Report of the Panel, paras 7.377-380. 

119 Ibid, para 7.363. 
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international law as applicable to WTO Members’.120 The Panel was of the opinion, however, 

that when interpreting Article XX(g), the sovereignty principle did not clash with WTO 

obligations, but rather operated in harmony with them.121 The principle ‘affords Members the 

opportunity to use their natural resources to promote their own development while regulating 

the use of these resources to ensure sustainable development.’122 However, the Panel 

concluded that ‘Members must exercise their sovereignty over natural resources consistently 

with their WTO obligations’ and that Article XX(g) was to be interpreted and applied in this 

way.123 It was moreover of the opinion that resource-endowed countries are entitled to manage 

the supply and use of those resources through conservation-related measures that foster the 

sustainable development of their domestic economies, provided this is done consistently with 

general international law and WTO law.124  

 

In short, the Panel held that Article XX(g) ‘cannot be invoked for GATT-inconsistent measures 

whose goals or effect is to insulate domestic producers from foreign competition in the name 

of conservation’ (which  is at the heart of non-discrimination).125 It should be noted, that after 

the case was concluded, China reportedly resorted to – unsurprisingly – administering 

production quota on the raw materials instead of maintaining export restrictions.126  

 

What can we take from this analysis for OPEC’s case? Would the measure of administering a 

production quota ‘relate to the conservation of exhaustible natural resources’? Assuming 

OPEC’s production quota concern an exhaustible natural resource within the meaning of the 

Article, the other requirements of Article XX would not be necessarily satisfied. Especially 

problematic would be the ‘relating to the conservation’ condition of paragraph (g). Taking into 

account the Panel’s arguendo opinion on the matter, we have to ask the question what the 

policy objective behind the conservation, maintained through a production quota on petroleum, 

is and whether there is a close and genuine relationship between the goal and the measure. This 

means assessing the text, design, architecture and context of the measure in question.127 

                                                      
120 Ibid, paras 7.377 – 380 and Article 31(3)(c) VCLT (n 44). 

121 Ibid, paras 7.381-383. 

122 Ibid, paras 7.381-383. 

123 Ibid, paras 7.381-383. 

124 China-Raw Materials (n 81) Report of the Panel, para 7.404. 

125 Ibid, para 7.408. 

126 See on this ‘Rare Earth Demand to Increase 50 Per Cent by 2020’  

<http://www.bnn.ca/Sponsored-News/2015/10/22/Rare-earth-demand-to-increase-50-by-2020.aspx> (accessed 7 

July 2016).  

127 China-Raw Materials (n 81) Report of the Panel, para 7.418. 

http://www.bnn.ca/Sponsored-News/2015/10/22/Rare-earth-demand-to-increase-50-by-2020.aspx
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Clearly, it is questionable to what extent OPEC’s production quota are primarily aimed at 

conserving the exhaustible natural resource of oil as such.128 In China-Raw Materials, 

conservation was interpreted as ‘the action of keeping from harm, decay, loss or waste; careful 

preservation’.129 It is very unlikely that the purpose of OPEC conservation is to protect the 

petroleum in and of itself from harm, etc. While this measure may be relating to the 

conservation of petroleum, the protection of petroleum does not seem its primary purpose. 

OPEC extracts petroleum with a purpose of trading it, after all.  

 

OPEC may argue that it keeps petroleum in the ground to protect its exhaustibility and/or 

protect the environment. Although a slower extraction rate may have positive externalities for 

the environment, this argument is not convincing. OPEC Members are rather conserving 

petroleum to influence the international price of it to their advantage and quite openly so. In 

this sense, when looking into the design and context of the measure, we can conclude that as 

an ultimate goal the measure is designed to influence the price of oil, rather than to ‘conserve’ 

or ‘protect’ the petroleum because it would be vulnerable in and of itself. 

 

There are serious doubts as to the extent conserving petrol to influence the world price of oil 

in OPEC’s interest qualifies as a legitimate objective to meet the conditions of paragraph (g). 

One could quite logically claim that OPEC is using its production quota inappropriately for 

another purpose, namely for extracting the most benefit through the exercise of its market 

power, a practice that clearly contradicts the policy of free trade.  

 

The analysis above shows that the production quota maintained by OPEC would likely fail to 

meet the requirement of subparagraph (g). However, with the case law as it stands now (US-

Shrimp), it seems that there is space for measures that are not primarily aimed at conserving 

petroleum could still be justified under Article XX(g).130  

                                                      
128 Ibid, para 7.372: ‘The dictionary definition of the noun "conservation" is "the action of keeping from harm, 

decay, loss or waste; careful preservation. The preservation of existing conditions.... The preservation of the 

environment, esp. of natural resources". 

129 China-Raw Materials (n 81) Report of the Panel, para 7.372. 

130 US-Shrimp (Art 21.5 – Malaysia) Appellate Body Report, United States – Import Prohibition of Certain 

Shrimp and Shrimp Products – Recourse to Article 21.5 of the DSU by Malaysia, WT/DS58/AB/RW, adopted 21 

November 2001, DSR 2001:XIII, p. 648, para 934: ‘We do not pass upon the question of whether there is an 

implied jurisdictional limitation in Article XX(g), and if so, the nature or extent of that limitation. We note only 

that in the specific circumstances of the case before us, there is a sufficient nexus between the migratory and 

endangered marine populations involved and the United States for purposes of Article XX(g).’ 
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4.2.3.2.‘Made effective in conjunction with restrictions on domestic production or 

consumption’ 

Generally, OPEC production quota equally apply to domestic and foreign markets (unless the 

country exports the totality of its production), and therefore do not necessarily discriminate 

against the foreign market. Additionally, in the China-Raw Materials case, the AB was of the 

opinion that although the Member has to make sure that its measures apply in conjunction with 

restrictions on domestic production or consumption, it did not specify to what extent they have 

to be equal to the import/export restrictions.131 The Panel stated that Article XX(g) ‘does not 

oblige resource-endowed countries to ensure that the economic development of other user-

countries benefits identically from the exploitation of the resources of the endowed 

countries.’132 In other words, while is clear that domestic restrictions have to operate in parallel,  

it is not clear to what extent the domestic measures additionally have to be effective 

measures.133 Consequently, OPEC would arguably satisfy the element of paragraph (g) that 

requires even-handedness with respect to domestic production or consumption, even if the 

domestic restrictions are not equal to the export restrictions on oil.  

 

4.2.3.3.The Article XX Chapeau 

Even if an OPEC defence could satisfy the conditions of (g), it would likely face some difficulty 

meeting the requirements of the chapeau of Article XX. The chapeau of Article XX must be 

complied with in addition to the conditions set out in the specific subparagraphs of the Article. 

However, it is not the substantive consistency of a measure that has to be reviewed under the 

chapeau.134 In US-Gasoline, the AB clarified that when moving to the chapeau, the only 

question that is left to answer is whether the measure at hand is applied in a GATT consistent 

manner.135 This seems somewhat contradictory, since the function of the chapeau remains ‘the 

prevention of the abuse of exceptions’ and will arguably in some cases demand that the 

substantive consistency of a measure to be addressed.136 There are three cumulative conditions 

                                                      
131 Mavroidis (n 76) 350 and China-Raw Materials (n 81) Report of the AB, paras 360-361 and China-Raw 

Materials Report of the Panel, para 7.408: In short, the Panel in fact concluded that the Article XX(g) defence can 

be successfully invoked if the measures ‘are primarily aimed at rendering effective parallel domestic restrictions 

operating for the conservation of natural resources’. 

132 China-Raw Materials Report of the Panel (n 81) paras 7.403-7.404. 

133 Ibid, paras 7.388-39; Also see Mavroidis (n 76) 350. 

134 See US-Gasoline (n 103) para 22 and Mavroidis (n 76) 355. 

135 Ibid. 

136 Ibid. 
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that have to be met in order for a measure to comply with the chapeau: (i) there must be no 

‘arbitrary’ discrimination between countries where the same conditions prevail; (ii) there must 

be no ‘unjustifiable’ discrimination between countries where the same conditions prevail; and, 

(iii) there must be no ‘disguised restriction on international trade’.137  

 

While OPEC production quota do not seem to be contrary to (i) and (ii), they may not be 

compliant with the no ‘disguised restriction on international trade’ condition under (iii). The 

GATT Panel Report on US – Canadian Tuna explained the meaning of this condition as 

follows:  

‘We consider that ‘disguised restriction’, whatever else it covers, may properly be read 

as embracing restrictions amounting to arbitrary or unjustifiable discrimination in 

international trade taken under the guise of a measure formally within the terms of an 

exception listed in Article XX.’138 

 

Mavroidis, in his treatment of the issue, rightly points out that this is very similar to the French 

doctrine of ‘abus de droit’.139 More importantly, the EC-Asbestos case subsequently stated that 

the ‘disguised restriction’ question should be understood as prohibiting interventions, which, 

under the guise of protection of one of the interests mentioned in the subparagraphs of Article 

XX of the GATT, aim at promoting other interests.140 More specifically,  

 

‘We consider that the key to understanding what is covered by "disguised restriction 

on international trade" is not so much the word "restriction", inasmuch as, in essence, 

any measure falling within Article XX is a restriction on international trade, but the 

word "disguised". In accordance with the approach defined in Article 31 of the Vienna 

Convention, we note that, as ordinarily understood, the verb "to disguise" implies an 

intention. Thus, "to disguise" (déguiser) means, in particular, "conceal beneath 

deceptive appearances, counterfeit", "alter so as to deceive", "misrepresent", 

"dissimulate". Accordingly, a restriction which formally meets the requirements of 

Article XX(b) will constitute an abuse if such compliance is in fact only a disguise to 

conceal the pursuit of trade-restrictive objectives.’ [Emphasis my own].141  

 

In this article, we have clearly established that if anything, OPEC’s restrictive practices by 

means of production quota are contrary to the notion of free trade. It could thus be argued that 

OPEC in fact pursues trade-restrictive objectives – influencing the world price of oil that 

                                                      
137 US-Shrimp (n 130) para 118 and Mavroidis (n 76) 255-56. 

138 GATT Panel, US – Prohibition of Imports of Tuna and Tuna Products from Canada (L/5198 – 29S/91) 

(Report of the Panel Adopted on 22 February 1982) page 25. 

139 Mavriodis (n 76) 359. 

140 EC-Asbestos Report of the Panel (n 107) para 8.236 and Mavroidis (n 76) 359. 

141 Ibid. 
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maximises the cartel’s interest. For these reasons, it is highly likely that even if OPEC could 

satisfy the conditions under subparagraph (g), its measures would not be consistent with the 

Article XX chapeau, as they would ultimately constitute a ‘disguised restriction on trade’. It is 

therefore doubtful that OPEC would be successful in invoking the Article XX(g) defence.  

5. Conclusion 

 

This article discussed the law and economics of restrictive practices in the context of the 

multilateral trading system, using the OPEC cartel as a case study. It first explored to what 

extent the WTO is about free trade policy. It concluded that although the organization in 

essence seeks to promote free trade, competition rules are absent. Then, it examined the 

practice of, and policy behind, production quota as maintained by the OPEC cartel and 

explained their anticompetitive effects. It is clear that in the economic sense, OPEC’s 

behaviour is contrary to the theory of free trade. However, because of the lack of competition 

rules in the WTO, the cartel’s practices are difficult, if not impossible, to constrain in the WTO.  

 

The article then turned to examine whether OPEC’s behaviour could be caught under the 

existing rules of the WTO, namely Article XI.1 GATT. It investigated the economic rationale 

of the Article and the prohibition of quota in the WTO, and tried to assess whether production 

quota as maintained by OPEC could be squared with this definition. Relying on the ‘narrow’ 

interpretation, it would be difficult to equate production quota with quantitative export 

restrictions. On the broad reading of Article XI.1, however, production quota as maintained by 

OPEC could be interpreted as QRs. To complete the analysis, the article investigated whether 

in case of a dispute against production quota maintained by an OPEC Member, OPEC WTO 

Members could rely on the Article XX(g) exception. It concluded that it is questionable 

whether an Article XX(g) defence would be feasible. Be as it may, however, production quota 

as maintained by OPEC Members have never been challenged in the WTO and are unlikely to 

be challenged in the foreseeable future. This leads us to the conclusion that the status quo 

favours OPEC.  
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