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Abstract
The chapter examines the side effects of internal market policies pursued by EU institutions and the threat 
that they pose to working conditions and labor standards. Based on the results of a three-year project 
with labor inspectors, the author concludes that monitoring cross-border labor posting and recruitment 
through external service providers is problematic. Non-compliance, a lack of cross-border competence 
and cooperation, the difficulty of tracing circumvention in cross-border situations, and the weakness of 
the existing sanctioning mechanism all have led to frustration on the part of rule-enforcing institutions 
and other stakeholders.
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Introduction

Since the European Community’s inception, its member states have developed joint notions 
on social policy. Following the creation of the Internal Market project in the mid-1980s, 
the European Commission argued that joint flanking social policies were needed to ensure 
social cohesion in this market project dominated by economic and financial reasoning. 

This chapter presents selected parts of the social acquis that are relevant for the trans-
national recruitment of labor; in particular, rules concerning social security coordination 
and the pay and working conditions of temporary posted workers.1 It examines key issues 
related to the freedom of establishment for firms, the deregulation of the “business envi-
ronment” and the free provision of services. Given the problematic relationship between 
economic freedoms and workers’ rights in a context of cross-border labor recruitment, it 
is questionable whether the aim to balance short-term economic and financial concerns 
against longer-term imperatives of expanding employment opportunities and of ensuring 
social progress has been achieved. A final section addresses problems regarding the depri-
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vation and the enforcement of social rights and recent European Court of Justice (ECJ) 
judgments that might lead to a clarification of some of the problems.

The EU Acquis Relevant for Transnational Labor Recruitment

Social Security and the Free Movement of Workers
A key provision of the 1957 Treaty of Rome,2 which established the European Economic 
Community (EEC), was the free movement of citizens and workers (Articles 48–51). The 
Treaty laid the basis for the rights of residence, labor, and equal treatment for all European 
citizens within all member states. This granted European citizens the right to seek employ-
ment in any other EEC member state. The guiding principle for free movement was lex 
loci laboris, which means that the regulations of the new country of residence would apply. 
Workers coming from other member states obtained the right to be treated equally as na-
tional workers in the host country (Cremers 2012). 

Though the form and contents of social security provisions are at the discretion of the 
individual member states, the coordination of national social security schemes became one 
of the first regulated fields of cooperation related to rights of free movement in the EEC 
(1958).3 This coordination is based upon the principle that persons moving within the EEC 
(now EU) are subject to the social security scheme of only one member state. The EU legis-
lator revised the rules for this coordination in a renewed framework (Regulation 883/20044 
and its Implementation Regulation 987/20095) beginning on 1 May 2010, but the premise 
remained that workers are subject to the rules of the country where the work is performed. 
Workers who move to another EU member state have the right to benefit from social securi-
ty programs as if they are citizens of that state (though benefits may not be obtained during 
the first three months of stay). 

One exception to this principle was included in the 1971 regulation (Regulation 
1408/716) regarding the “posting” of workers, a practice by which workers temporarily stay 
in another member state in order to provide services, but remain subordinate to the posting 
company in their home country. As a result, posted workers remained bound by the regula-
tions of their home country during their posting period, so that only one country’s legisla-
tion applied (Regulation 1408/71, article 14.1.a; now Regulation 883/2004,7 article 12.1). EU 
legislators decided during the 2004 revision to extend the maximum posting period from 
twelve to twenty-four months.

The relationship that has been constructed between posting and the free provision 
of services has made posting a significant option with regard to “regime shopping”8 tac-
tics aimed at obtaining lower social security payments. The link between the coordina-
tion of national social security systems and the framework for the temporary provision 
of services has led to a series of debates about the application of home country versus 
host country legislation. This is especially relevant for workers from EU countries who 
temporarily pursue activities in (several) EU member states other than their country of 
origin. Early indications of the practice of bypassing applicable rules through the estab-
lishment of letterbox companies led to questions related to the role of cross-border labor 
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recruitment in an open labor market, and to the (im)possibility of maintaining the lex 
loci laboris principle in the field of labor law and pay. Posting has become part of a “ma-
trix of complex, semi-legal and outright unlawful employment arrangements involving 
cross-border contracts” (Clark 2012).

Key questions remain as to whether the social security institution in the host country 
has the capacity and the competence to judge the bona fide standing of the posting, and 
whether a posting company can be defined as a genuine company with a registered office 
or place of business and real activities in another country. EU rules in the field of social 
security coordination refer to a business undertaking that ordinarily performs “substantial 
activities, other than purely internal management activities, in the territory of the Member 
State in which it is established, taking account of all criteria characterizing the activities 
carried out by the undertaking in question” (Article 14.2, Regulation 987/2009). 

The European Commission elaborated upon this in a practical guide (2011). For in-
stance, the expression “which normally carries out its activities there” refers to a business 
undertaking that ordinarily carries out substantial activities in the territory of the EU mem-
ber state in which it is established. If the undertaking’s activities are confined to internal 
management, the undertaking will not be regarded as normally carrying out its activities in 
that EU member state. 

Enforcement of these rules requires the transnational cooperation between competent 
authorities in all countries involved (including the home and host countries; a third country 
is often involved when the sending country is not the same as the home country). There 
must be a broad mandate and horizontal competences of the controlling bodies, sometimes 
beyond the border of their own discipline (social security, pay, contract and company law, 
and often taxation). It presumes the existence of reliable databases (to check compliance 
of social security rules and to research necessary information regarding labor standards, 
among others) and the installation and adequate functioning of institutions that supply 
information, prevent fraud, and monitor regularity. The EU has developed an electronic 
system (IMI) that may be used, but in practice the system can only facilitate the exchange 
of rather limited data. Control of posting regularity and the collection of evidence and sup-
porting documents are still hindered by poor registration and the lack of necessary compe-
tencies of the host country.

Pay and Working Conditions 
For pay and conditions of employment in the case of EU labor migration, the lex loci laboris 
principle is the starting point, and discrimination on the basis of nationality is prohibited. 
In theory, this means that workers who come on their own initiative to work in a country 
other than their country of origin have the same rights as citizens of the host country. They 
have the same possibilities deriving from these rights, whether through collective represen-
tation such as union membership or individual action. In practice, however, different forms 
of cross-border recruitment and temporary work abroad have been introduced which have 
created inequalities among workers. In some areas, EU legislation has been recently re-
newed, notably with regard to seasonal and third-country workers. And for workers in-
volved in cross-border commuting, a mixture of national case law and legislation have es-
tablished a certain acquis. 
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In the past, the position of posted workers with regard to applicable wages has often 
been ambiguous, given that workers posted abroad as temporary workers are not supposed 
to seek permanent access to the host country’s labor market, and rules for their pay and 
working conditions were lacking in most member states. Some countries had a regulatory 
frame that made their minimum-wage legislation and collective agreements generally bind-
ing for all workers in their territory. Belgium, for instance, had a combination of generally 
binding laws and collective agreements with respect to the working conditions of posted 
workers that foreign employers were required to follow. In other countries, however, collec-
tive agreements and the lex loci laboris did not apply to temporarily posted foreign workers.

There was no legal machinery in place for making the country-of-employment prin-
ciple apply across Europe until the enactment of the Posted Workers Directive (Directive 
96/71,9 hereafter PWD) in 1996. The initial objective for this contested piece of EU legisla-
tion was to ensure that national social policy frames and collectively agreed-upon working 
conditions were respected. It formulated a hard core of minimum prescripts in the field of 
labor standards and working conditions. EU member states could create additional man-
datory rules or public policy provisions within their individual territories, as long as these 
rules did not lead to discrimination or protection of their market (article 3.10). The first 
drafts of the PWD clearly stated that Community law “does not preclude Member States 
from applying their legislation or collective labor agreements entered into by social part-
ners and relating to wages, working time and other matters, to any person who is employed, 
even temporarily, within their territory, even though the employer is established in another 
State” (European Commission 1991, 11). Two court cases in the 1990s reinforced this idea. 
The European Court of Justice (ECJ) ruled in the Rush Portuguesa case (ECJ C-113/89, 
199010) that “Community law does not preclude Member States from extending their legis-
lation, or collective labor agreements entered into by both sides of industry, to any person 
who is employed, even temporarily, within their territory, no matter in which country the 
employer is established; nor does Community law prohibit Member States from enforcing 
those rules by appropriate means.” The Arblade case (ECJ C-369/96, 199911) confirmed that 
provisions classified as public-order legislation are crucial for the protection of the politi-
cal, social, and economic order. Both rulings were seen as the confirmation of EU member 
states’ competence to define the regulatory framework for the protection of all workers who 
pursue their activities in the country’s territory. The PWD seemed to provide a possibility 
to apply, in a non-discriminatory manner, employment conditions in the form of public 
policy provisions. 

Problems soon emerged, however, as a relationship was established between tempo-
rary cross-border activities and the free provision of services. According to the ECJ and 
the Commission, it was not up to EU member states to unilaterally define the notion of 
public policy or to impose mandatory provisions of their employment law on suppliers of 
services established in another country. The ECJ stated that rules and requirements that are 
not specified in the PWD must be judged within the limits of the legislator’s definition of 
mandatory rules (Cremers 2010; Cremers 2013b). According to the ECJ interpretation, EU 
member states no longer had the unilateral right to decide on the mandatory rules applica-
ble within their territory, even if these mandatory rules would guarantee better provisions 
for the workers concerned. Thus, the ECJ, with the backing of the Commission, restricted 
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these rules in such a way that the guiding principles of the PWD were no longer effective. 
The ECJ created a situation whereby external service providers did not have to comply with 
mandatory rules that should be respected by internal service providers as imperative pro-
visions of national law. As evidenced by my previous work, I have always questioned who 
should decide which provisions in the social field should be respected: “the radical ECJ 
interpretation of article 49 of the Treaty (now article 56 of the Lisbon Treaty) makes every 
national host-country mandatory provision in principle a restriction to the free provision 
of services” (Cremers 2011). My conclusion has been that the Internal Market is interfering 
directly with national regulatory frames. The Commission and the ECJ, not hindered by EU 
member states, have worked out an unrivalled deregulation agenda that puts the free provi-
sion of services first and shrugs off the original objective of the posting rules. 

The Proof of an Employment Relationship
Another problematic aspect of the monitoring and enforcement of cross-border labor 
recruitment is that of the applicable labor contract. The 1980 Rome Convention on the 
law applicable to contractual obligations (and its successor, Regulation 593/200812) stat-
ed that a contract “shall be governed by the law chosen by the parties.”13 Article 6 of the 
Rome Convention noted that the choice of jurisdiction governing the contract must not 
deprive the worker of otherwise mandatory protections (in the terms and conditions of 
employment).14 The impact of mandatory rules was further specified in Article 7 of the 
Rome Convention, which determined that, in cases in which “the situation has a close con-
nection” with a country, its mandatory rules (e.g., on labor standards) could be said to be 
in effect, provided that these rules applied “whatever the law applicable to the contract.” In 
considering whether to apply mandatory rules, the “nature, purpose and consequences” of 
application or non-application have to be considered.

Along the same lines, Consideration 34 of the 2008 Regulation adds, “The rule on indi-
vidual employment contracts should not prejudice the application of the overriding man-
datory provisions of the country to which a worker is posted in accordance with Directive 
96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning 
the posting of workers in the framework of the provision of services.” This means that the 
definition of mandatory rules in any cross-border context becomes vital, as it determines 
which mandatory labor standards in the country where work is carried out have to be re-
spected, regardless of the terms and provisions directly related to the employment contract.

The Posting Directive refers explicitly to Article 6 of the Rome Convention: “the choice 
of law made by the parties is not to have the result of depriving the employee of the protec-
tion afforded to him by the mandatory rules of the law” (Recital 9). The Directive also notes 
that “effect may be given, concurrently with the law declared applicable, to the mandatory 
rules of the law of another country, in particular the law of the Member State within whose 
territory the worker is temporarily posted” (Recital 10). In article 2.2, the Directive makes 
explicit that “For the purposes of this Directive, the definition of a worker is that which ap-
plies in the law of the Member State to whose territory the worker is posted.”

This aspect has been neglected by the ECJ, especially in the cases where the ECJ has re-
stricted the competence to monitor the existence of a labor contract exclusively to the coun-
try of origin, as in the Laval case (ECJ C-341/05, 200715) and Commission v Luxembourg 
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(ECJ C-319/06, 200816). As a result, authorities in the country where the work is pursued de-
pend upon the competence and cooperation of the authorities in the worker’s home coun-
try. In the time it takes to reply to requests for information, the employer and the posted 
workers have often disappeared. Thus, systematic and effective control in the host country 
becomes an illusion. The European Commission seems to realize that this ECJ position 
contradicts the basic philosophy of the Posting Directive and has produced a form that 
could streamline the request for information, but the whole procedure has a non-binding 
character.

With regard to the employment contract, reference is made to another EU Directive, the 
Directive on an employer’s obligation to inform employees of the conditions applicable to 
the contract or employment relationship (91/533/EEC17). This Directive says that, when an 
employee is required to work in a country or countries other than the member state whose 
law and/or practice governs the contract or employment relationship, a written statement 
must be drafted before his or her departure. This statement must minimally include the 
duration of the employment abroad and the currency to be used for payment. Where ap-
propriate, the statement may also include a listing of benefits in cash or kind, and the con-
ditions governing the employee’s repatriation.

The Directive stipulates that workers must be in the possession of the necessary doc-
uments before departure. If employers have not provided the necessary documents, they 
have committed a regulatory breach. Thus, it is reasonable to assume that, at least in cases 
of non-compliance with Directive 91/533/EEC, Article 6.2 of the Rome Convention (now 
Article 8.4 of Regulation 593/2008) may apply—the contract is more closely connected with 
the host country. In the absence of relevant documents that prove the link between the 
sending state and the employment relationship of the posted worker, the protection of the 
involved workers must be guaranteed by the legislation of the country where the work is 
pursued. 

This emphasis has significant implications for the application of rights-based mobility 
regulation. Access to rights is determined through a complex web of national, EU, and in-
ternational obligations, and the ECJ’s limited focus on the PWD as a source of rights could 
be considered to be in opposition to the intentions of the legislators who drafted the direc-
tive. It could also have significant consequences for de facto access to or acknowledgement 
of rights: if securing workers’ rights is subject to non-binding requests for information be-
tween member states, implementation of rights regulation is unlikely to be successful.

The Freedom of Establishment and the Free Provision of 
Services

Developments in Company Law
Since the late 1990s, the objective of strengthening the protection of shareholders’ rights has 
gone hand-in-hand with the notion that company law “should provide for a flexible frame-
work for competitive business” (Report 2002). The deregulation policy characterizing cur-
rent national and EU company law reform has led to a situation of emerging transnational 
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legal pluralism that, in the end, could stimulate regime shopping within the EU. These days, 
regime shopping typically stems from competition between systems of private law (or at 
least of company law) (Cremers 2013a). Based on EU legislation and ECJ jurisprudence, 
freedom of establishment makes it possible for firms to be founded in accordance with the 
law of one EU member state and to have their registered office, central administration, or 
principal place of business in another. This type of business configuration is defined as the 
actual pursuit of an economic activity through a fixed establishment in another EU member 
state for an indefinite period. The relevant legislation in this area does not provide direct 
effective instruments to enforce genuine activities and to facilitate the fight against abusive 
practices. As a result, there is little effective control over whether or not an established sub-
sidiary is pursuing real activities. Companies can establish a considerable part of their legal 
frameworks in other EU member states without pursuing any activities there. 

The EU Treaty and ECJ case law place certain restrictions on free establishment if they 
are justified and proportionate under European law. In the Societé de Gestion Industrielle 
(ECJ C-311/08, 201018) judgment, the ECJ argued that European law did not affect the pos-
sibility of national legislation/measures to prohibit companies from invoking EU law when, 
in reality, these “wholly artificial arrangements” were designed to circumvent national legis-
lation (this constitutes abuse of the freedom of establishment by foreign companies through 
artificial arrangements in order to escape mandatory rules). The ECJ stated that national 
legislation was acceptable as long as it pursued legitimate objectives that were compatible 
with the Treaty and constituted overriding reasons in the public interest, such as the preven-
tion of abuse or fraudulent conduct, or the protection of the interests of groups including 
creditors, minority shareholders, employees, and tax authorities. A proportionality test of 
the national measure was added to the criteria to ascertain whether the provision at issue 
goes beyond what is necessary to attain the objectives pursued. The fact that a company was 
formed in a particular EU member state for the sole purpose of enjoying the benefit of more 
favorable legislation, such as flexible company law, taxation advantages, or easy registration 
rules, does not constitute an abuse—even if that company conducts its activities entirely or 
mainly in another state—as long as the protection of third parties’ interests is not at stake. 
But what about companies that conduct no business in their country of establishment but 
instead operate exclusively through subsidiaries (or even through the provision of services) 
in other countries? Whilst the correction of breaches must be addressed on a case-by-case 
basis, how can a worker confronted with a letterbox company derive rights from this com-
mon law?

The Cross-Border Provision of Services 
A key element for the determination of the applicable rules in cases of free service provi-
sion with temporary posted workers is whether companies are undertaking genuine busi-
ness matters. The notions of the “genuine” character of an undertaking, enumerated by the 
Commission’s Directorate-General for Employment, Social Affairs and Inclusion, do not 
seem to have had any serious impact on the policy related to the freedom of establish-
ment developed by other Commission departments, in which the fight against “red tape” 
has become the guiding principle. The Directorates-General for the Internal Market and 
for Competition are firm promoters of the free establishment principle, including limited 
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possibilities for countries other than the country of establishment to control the genuine 
character of business undertakings. The dominant policy of the Commission is to ease the 
provisions governing the establishment of service providers, whether at home or abroad. 
Treating foreign undertakings differently can only be accepted on grounds of public policy, 
public security, and public health. In general, all other restrictions to freedom of establish-
ment must be objectively justified in accordance with the case law of the European Court of 
Justice (ECJ). The consequences of this approach are clear. Countries are discouraged from 
controlling foreign undertakings, and yet there is no strict guidance on how to deal with 
violations. At the same time, the Commission actively pursues infringement procedures 
any time a country creates “barriers to the free provision of services.” In the previously cited 
Laval and Luxembourg rulings, the applications of the host country’s labor standards were 
qualified “restrictions to the free provision of services”; additional domestic rules should 
not hinder this free provision.

Relevant legislation and ECJ jurisprudence in the area of the freedom of establishment 
do not provide directly effective means to combat abusive practices. Companies may install 
a considerable part of their legal frameworks into other EU member states without pursuing 
any real activities there. In 2010, a team of experts investigated the functionality of posting 
rules and identified a great divergence in transposition and application (Cremers 2011). The 
use of the posting mechanism ranged from normal, long-established partnerships between 
contracting partners to completely fake letterbox practices aimed at labor-only recruitment.

Problems occur as soon as cross-border labor-only subcontracting is presented as the 
provision of services. Groups of workers are recruited via agencies, gangmasters, letterbox 
companies, advertising, and informal networking. Posting, then, has become one means of 
recruiting “cheap” labor and subsequently withholding rights that can be derived from EU 
law related to genuine labor migration.

A concentration of posted workers in the lower echelons of the labor markets poses 
serious risks, such as the distortion of competition, the erosion of workers’ rights, and the 
evasion of mandatory rules. Employment conditions, in particular wages offered to posted 
workers, if not subject to proper monitoring and enforcement, may undercut the minimum 
conditions established by the host country’s law or negotiated under generally applicable 
collective agreements. This, in turn, undermines the organization and functioning of local 
labor markets.

Economic Freedoms and Workers’ Rights in The Context of 
Cross-Border Labor Recruitment

Proper implementation and enforcement are key elements guaranteeing the effectiveness of 
EU rules related to labor recruitment and migration (European Commission 2007; 2008). 
Over the years, the Commission has neglected problems related to the questions of business 
legitimacy, the existence of and control over labor contracts, and compliance with corre-
sponding working conditions. ECJ rulings, on the other hand, have restricted necessary 
control and enforcement to the business undertaking’s country of origin. In some cited 



 Labor Recruitment and Economic Freedoms in Europe 55

rulings, the application of and control over labor standards of the host country were seen as 
administrative burdens that placed restrictions on the free provision of services. The fight 
against these “administrative burdens” prevented systematic and effective control in the 
host country. At the same time, identifying the regularity of posting by the country where 
the work is carried out depends on the cooperation of the home country. And, as mentioned 
above, receiving replies to information requests takes time, and by then employer and work-
ers have often disappeared. 

In 2012–2013, a transnational project, “Posting of workers: Improving collaboration 
between social partners and public authorities in Europe,” was conducted by the National 
Institute of Labor, Employment and Vocational Training (INTEFP), a French umbrella or-
ganization of labor inspectors. The project’s findings confirmed that fraudulent posting is 
used to circumvent national regulatory frames of pay, labor, working conditions, and social 
security in the host state. In particular, the following irregularities were identified:

•	 cross-border recruitment via (temporary) agencies
•	 bogus self-employment in cases where the distinctions between a commercial con-

tract for the provision of services and a labor contract are blurred
•	 fake posting because control is inadequate or easily bypassed
•	 shifting to other industries where wages are lower and/or working conditions less 

favorable to workers (regime shopping)
•	 manipulation of free establishment (fictitious companies and arrangements) and of 

country of residence
•	 abuse of entitlements that are guaranteed by posting rules (working time, minimum 

wage, pay scaling not in line with skill level, absurd deductions)

Once irregularities were detected, the accumulation of breaches was the rule rather than 
the exception. 

Free Movement and the Enforcement of Workers’ Rights

In a 2004 research project on posting of workers, Cremers and Donders concluded that one 
weakness of employing cross-border recruited labor in the frame of the provision of ser-
vices was the difficulty of legally and practically verifying that a worker was correctly posted 
and under the scope of the PWD (Cremers and Donders 2004). The competence for deter-
mining liability in cases of fake self-employment and/or fake posting was blurred by ECJ 
rulings about home country versus host country responsibilities. The ECJ tended to view 
mandatory basic control in a host country as a barrier “for the free provision of services.” 
Along the same lines, and again referring to the primacy of economic freedoms, the compe-
tence for distinguishing posting by genuine employers from that by fake letterbox compa-
nies was delegated by the ECJ to the home country (often non-existing) of these establish-
ments. Thus, the correlation with economic freedoms, notably the freedom of establishment 
and the free provision of services, obstructed fundamental legal and political solutions. As 
mentioned before, after the launch of the Internal Market project, the Commission and the 
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ECJ, not hindered by EU member states, often gave primacy to the free provision of services 
over the lex loci laboris principles of the posting rules.

Reaction from member states was slow in coming; even member states targeted by ECJ 
cases refrained from bringing them to the attention of the Council of Ministers, which is the 
principal legislator responsible for employment and social affairs policies in all EU member 
states. In the Council, advocates of a liberalized labor market characterized by deliberate 
competition in the field of working conditions and pay clashed with representatives from 
countries who were in favor of creating a level playing field based on the existing national 
regulatory framework (the Rhineland or social model). The main driver for change was the 
European Parliament that forced EC president Jose Manuel Barroso, during the debates for 
his second term, to commit to an initiative for the enforcement of PWD principles. The re-
sulting enforcement directive emphasizes cross-border cooperation of the controlling com-
petent authorities. It must be transposed into national law by the member states in 2016.

The ECJ also seems to realize the negative effects that blunt economic reasoning can 
have on the functioning of the PWD. For instance, in a recent case in Finland in which 
Polish workers were being underpaid (C-396/13, 201519), the ECJ underlined that the terms 
and conditions of employment guaranteed to posted workers are to be defined by the law 
of the host member state (as long as these conditions are declared “universally applicable, 
binding and transparent”). In this case, the foreign subcontractor contended that the trade 
unions in the host country had standing to bring proceedings to the court, given that the 
employment relationship was based on the law of the home country. Thus, the ECJ had to 
decide whether the right to an effective remedy (as dictated by the Charter of Fundamental 
Rights of the European Union (2007)) of claims assigned by the PWD could be blocked by 
the rule of the home country (that prohibited the assignment of claims arising from the em-
ployment relationship). The ECJ ruled that the trade union in the host country was eligible, 
because its standing was governed by Finnish procedural law and the PWD makes clear that 
questions concerning minimum rates of pay are governed by the law of the host country.

Conclusion 

While national and cross-border cooperation must be improved, it is also necessary to free 
supervisory and enforcement mechanisms from the serious handicaps created by previous 
ECJ decisions. To do this involves a reinstatement of the goals of this part of the Community 
Charter of Fundamental Social Rights of Workers (1989). Although posted workers are 
technically prohibited from seeking access to the host country labor market, they cannot 
be deprived of the principles of rights-based migration policy. In order to both avoid social 
dumping and the distortion of competition for domestic service providers and to establish a 
level playing field for these service providers, a policy of fraud prevention and the anticipa-
tion of abusive practices is needed. However, such policy is still in its infancy, and thus the 
cross-border provision of services is being increasingly used as an alternate way to recruit 
“cheap” labor. By the same token, the freedom of establishment has created a new industry 
of incubators that can deliver ready-made companies that serve no other purpose than to 
circumvent national regulations, labor standards, and social security obligations. 
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In theory, the EU has begun to tackle this problem. However, exploited workers in for-
eign constituencies live and work far away from this theoretical dispute. Benefits derived 
from these highly abstract judicial deliberations are neither locally available nor easily ob-
tainable. Therefore, prevention must come via instruments that are labor-market oriented 
and shaped by the institutions that have created the conventional and legislative framework 
for industrial relations. In order to do justice to the purpose of the Posting Directive, respect 
for the regulatory framework (of labor standards and working conditions) in the host coun-
try must be restored. The host state must have the competence to determine whether the 
person can be classified as a worker. Collective bargaining must be recognized as an import-
ant method for achieving labor standards in the workplace, including for posted workers. 
In cases of conflicting regulations, workers’ rights should prevail over internal market rules.
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