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This Article suggests that in addressing problems of environmen-
tal degradation in developing countries, policymakers and schol-
ars have neglected the important question of regulatory design. 
While a country‘s long-term improvement in environmental con-
ditions almost certainly depends on improving its economic posi-
tion, in the short to medium term, the quality and type of envi-
ronmental regulation can play a significant role in determining 
regulatory effectiveness. Much of the research into the failures of 
environmental regulation has focused on implementation and en-
forcement problems, but we argue that one of the primary rea-
sons for such regulatory failure is that policymakers have not 
paid enough attention to designing regulation appropriate to the 
legal, economic, political, and social situations in which they 
must function.  
After providing background on the historical approach to envi-
ronmental regulation in developing countries and offering our 
thoughts on why such efforts have not succeeded, we consider 
what lessons we can draw from the fields of law and economics 
and law and development in attempting to formulate a new, more 
particularized approach. We conclude by recommending a set of 
concrete indicators for how best to construct effective environ-
mental regulation in developing countries. 
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INTRODUCTION 

Environmental problems, by their very nature, transcend national 
boundaries.1 States, however, have traditionally been opposed to cross-
border regulatory measures and have invoked doctrines of state sover-
eignty — such as permanent sovereignty over natural resources, territo-
rial integrity, and non-interference — as bulwarks against cross-border 
regulatory efforts relating to environmental matters. Emerging interna-
tional environmental law has challenged this tradition by proposing a 
transboundary variation of the no-harm principle, the principle of good 
neighborliness, and other similar precepts that form part of the body of 
international law.2 Thus, the traditional billiard ball approach to interna-
tional relations has been waning amidst the steady emergence of an in-
ternational responsibility to cooperate that is reflected in various recent 
international environmental instruments.3 In addition to this emerging 
duty of cooperation, international environmental law has developed a 
differentiated approach to environmental obligations to take account of 
levels of national development. The concept of “common-but-
differentiated responsibilities” made its debut on the international stage 
at the 1992 Rio conference and has since been incorporated into other 
international agreements.4  This differentiated approach acknowledges 

                                                 
1. See Daniel C. Esty & Maria H. Ivanova, Toward a Global Environmental Mechanism, in 

WORLDS APART GLOBALIZATION AND THE ENVIRONMENT 67, 68–71 (James Speth ed., 2003); 
Günther Handl, Transboundary Impacts, in THE OXFORD HANDBOOK OF INTERNATIONAL 

ENVIRONMENTAL LAW 531, 533 (Daniel Bodansky et al. eds., 2007).  
2. See Trail Smelter Arbitration (U.S. v. Can.), 3 R.I.A.A. 1905, 1949–57, 1963–66 (Trail 

Smelter Arbitral Tribunal 1941), for the earliest articulation of this principle. The continuing im-
portance of this approach to environmental damage was confirmed in The Legality of the Threat 
of Use of Nuclear Weapons, Advisory Opinion, 1996 I.C.J. 226, 241–42 (July 8). See generally 
TRANSBOUNDARY HARM IN INTERNATIONAL LAW: LESSONS FROM THE TRAIL SMELTER 

ARBITRATION (Rebecca M. Bratspies & Russell A. Miller eds., 2006). 
3. See United Nations Conference on Environment and Development, Rio de Janiero, Braz., 

June 3-14, 1992, Rio Declaration on Environment and Development, ¶ 7, U.N. Doc. 
A/CONF.151/26 (Vol. I) (Aug. 12, 1992) [hereinafter Rio Declaration] (“States shall cooperate in 
a spirit of global partnership to conserve, protect and restore the health and integrity of the Earth’s 
ecosystem.”); Report of the Intergovernmental Negotiating Committee for a Framework Conven-
tion on Climate Change on the Works of the Second Part of Its 5th Session, U.N. GAOR, pmbl., 
U.N. Doc. A/AC.237/18 (Part II)/Add.1 (May 9, 1992) [hereinafter UNFCCC] (“The global na-
ture of climate change calls for the widest possible cooperation by all countries and their partici-
pation in an effective and appropriate international response . . . .”); Jutta Brunnée, Common Are-
as, Common Heritage, and Common Concern, in THE OXFORD HANDBOOK OF INTERNATIONAL 

ENVIRONMENTAL LAW, supra note 1, at 550, 566; see also ABRAM CHAYES & ANTONIA 

HANDLER-CHAYES, THE NEW SOVEREIGNTY 104–06 (1998).  
4. See Ulrich Beyerlin, Different Types of Norms in International Environmental Law: Poli-

cies, Principles, and Rules, in THE OXFORD HANDBOOK OF INTERNATIONAL ENVIRONMENTAL 

LAW, supra note 1, at 425, 442; Peter H. Sand, The Evolution of International Environmental 
Law, in THE OXFORD HANDBOOK OF INTERNATIONAL ENVIRONMENTAL LAW, supra note 1, at 
29, 40; Dinah Shelton, Equity, in THE OXFORD HANDBOOK OF INTERNATIONAL 

ENVIRONMENTAL LAW, supra note 1, at 639, 656–58; see also Rio Declaration, supra note 3, at 
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the relative priorities of countries at diverse stages of economic devel-
opment, as well as their varying abilities to meet and enforce interna-
tional environmental obligations. 

The notion of common-but-differentiated responsibilities has been 
substantiated by the so-called Environmental Kuznets Curve (EKC) —
an environmental-economic analysis that suggests a relationship be-
tween environmental protection outcomes and national income. The hy-
pothesis formulated in the literature surrounding this model is that there 
is a significant correlation between income and environmental perfor-
mance.5 Indeed, there is considerable empirical evidence confirming the 
EKC hypothesis. These data suggest not only that alleviating poverty is 
rightly a priority for environmental policymakers in developing coun-
tries, but also that, unsurprisingly, poor countries perform badly on all 
the environmental quality indicators that are tested in that literature.6 In 
a large number of developing countries, environmental quality is so 
poor that it constitutes a severe threat to public health. For example, in 
India, horrifying stories abound regarding the acute health problems of 
citizens living close to tanneries, persons suffering from high arsenic 
levels in the ground and in drinking water, and persons affected by high 
amounts of pesticides in food.7 This pattern, in which the vulnerable 
members of society suffer most, is present across many developing 
countries and in many places where extreme poverty exists.8 

This clear link between environmental performance and economic vi-
tality suggests that the main approach to improving environmental pro-
tection both within developing countries and globally should be to focus 
on improving the economic situation of poor countries and alleviating 
poverty. Yet the data used to develop the EKC also show that there are 

                                                                                                                 
¶ 7; UNFCCC, supra note 3. 

5. See Dan C. Esty & Michael E. Porter, National Environmental Performance: An Empirical 
Analysis of Policy Results and the Determinants, 10 ENV’T & DEV. ECON. 391 (2005), for an ex-
cellent summary of this literature.  

6. See id. at 403. For a discussion of the complexity and differentiated nature of the link be-
tween poverty and the environment, see generally Thomas Reardon & Stephen Vosti, Links Be-
tween Rural Poverty and the Environment in Developing Countries: Asset Categories and In-
vestment Poverty, 23 WORLD DEV. 1495 (1995), in which the authors suggest an alternative 
framework for incorporating the multi-faceted nature of poverty and the many types of environ-
mental change into the analysis. Id. at 1500–04. 

7. Shubhankar Dan, Green Laws for Better Health: The Past That Was and the Future That 
May Be — Reflections from the Indian Experience, 16 GEO. INT’L ENVTL. L. REV. 593, 602–04, 
614 (2004). We will show below, however, that environmental quality in India has increased sub-
stantially as a result of judicial activism by the Supreme Court of India. See infra Part IV.B. 

8. See Claude Cahn, Birth of a Nation: Kosovo and the Persecution of Pariah Minorities, 8 
GERMAN L.J. 81, 89–91 (2007) (describing the continued housing of Roma and other related eth-
nic minorities in the towns of Zitkovac/Zhikoc, Cesmin Lug/Cesminlukë and Kablare, approxi-
mately two kilometers from the Trepca Mines factory complex, in Kosovo, despite the well-
documented deleterious effects of the factories on the health of the population). 
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considerable differences in environmental performance between coun-
tries with a similar level of economic development — a pattern the 
curve fails to explain.9 These data suggest that the quality of environ-
mental regulation also plays an important role in determining the envi-
ronmental performance of developing countries, which is thus uncon-
nected to the level of economic development. 10  While a long-term 
solution almost certainly requires determined poverty alleviation and 
economic growth, these findings raise a number of questions concerning 
the best approach to environmental protection in the short to medium 
term. The findings suggest that, by focusing on the quality of regulatory 
efforts, governments can achieve better protection for the environment 
and the human health that depends upon it in the here-and-now, without 
waiting for poverty to be reduced or for economic growth to reach a cer-
tain minimum level. 

This Article focuses on this short- to medium-term period. Despite 
greater understanding about the factors that determine the success of 
environmental regulation, environmental lawyers acknowledge that 
such regulatory efforts are, broadly speaking, a failure. 11  Although 
countries including India,12 Columbia,13 and Costa Rica14 have regis-

                                                 
9. Esty & Porter, supra note 5, at 393. 
10. Id. at 417–20. 
11. See, e.g., Takdir Rahmadi, Toward Integrated Environmental Law: Indonesian Experi-

ences So Far and Expectations of a Future Environmental Management Act, in ENVIRONMENTAL 

LAW IN DEVELOPMENT: LESSONS FROM THE INDONESIAN EXPERIENCE 128, 130-33 (Michael 
Faure & Nicole Niessen eds., 2006) [hereinafter ENVIRONMENTAL LAW IN DEVELOPMENT] (dis-
cussing how institutional arrangements have prevented effective environmental regulation in In-
doensia). See generally MAURICE KAMTO, DROIT DE L’ENVIRONNEMENT EN AFRIQUE (1996) 
(discussing environmental law and its enforcement problems in Africa); Bougonou K. Djeri-
Alassani & Essowavana Tchakei, Le Togo, in LA MISE EN OEUVRE NATIONALE DU DROIT 

INTERNATIONAL DE L’ENVIRONNEMENT DANS LES PAYS FRANCOPHONES 425 (Michel Prieur ed., 
2003) (providing an overview of environmental laws and their effectiveness in Togo from 2001).  

12. See Lavanya Rajamani, Public Interest Environmental Litigation in India: Exploring Is-
sues of Access, Participation, Equity, Effectiveness and Sustainability, 19 J. ENVTL. L. 293, 294–
96 (2007) (describing the success of the Supreme Court of India in ordering the cleaning up of the 
polluted Indian environment). But see J. Mijin Cha, A Critical Examination of the Environmental 
Jurisprudence of the Courts of India, 10 ALB. L. ENVTL. OUTLOOK J. 197, 213–15 (2005) (argu-
ing that the judicial activism of the Supreme Court of India may also have led to the perverse ef-
fect of even further retarding action by administrative authorities).  

13. See Allen Blackman, Colombia’s Discharge Fee Program: Incentives for Polluters or 
Regulators?, 90 J. ENVTL. MGMT. 101, 102 (2009) (showing that Colombia’s discharge fee pro-
gram led to a substantial drop in pollution loads); Vinish Kathuria, Controlling Water Pollution in 
Developing and Transition Countries — Lessons from Three Successful Cases, 78 J. ENVTL. 
MGMT. 405, 416 (2006) (analyzing the circumstances of the fee’s introduction and the reasons for 
its success). 

14. Simon Zbinden & David R. Lee, Paying for Environmental Services: An Analysis Of Par-
ticipation in Costa Rica’s PSA Program, 33 WORLD DEV. 255, 270 (2005) (analyzing the reasons 
for the success of Costa Rica’s Payments for Environment Services program in creating sustaina-
ble forest management). 
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tered modest successes, environmental regulation in developing coun-
tries has remained a dead letter, unimplemented and unenforced. While 
much of the research into regulatory failures has focused on these im-
plementation and enforcement problems, this Article suggests that the 
important question of regulatory design has been neglected. Given the 
urgency of the climate change challenge as well as the scale and imme-
diacy of harm it has the potential to inflict on individual lives, this Arti-
cle suggests that the focus of our efforts should be upon designing regu-
lations appropriate to the legal, economic, political, and social situations 
in which they must function. The purpose of this Article is to consider 
afresh the key factors in the design of effective regulation for develop-
ing countries by combining insights from two distinct fields of research: 
law and economics, and law and development. We conclude by recom-
mending a set of indicators — as yet, untested — relevant to the effec-
tiveness of environmental regulation within developing countries.  

Part I of this Article provides background information about how de-
veloping countries have traditionally approached environmental regula-
tion and suggests why they have failed. Part II then examines the rea-
sons for the ineffectiveness of environmental regulation from a law and 
economics perspective. Further insights from law and development fol-
low in Part III. Part IV integrates the two perspectives and attempts to 
formulate a set of concrete indicators for the design of effective regula-
tion. The Conclusion briefly summarizes our findings. 

I. THE INEFFECTIVENESS OF ENVIRONMENTAL LAW IN DEVELOPING 
COUNTRIES 

In the past, efforts to assist developing countries in crafting environ-
mental regulation have relied upon the importation of legal schemes by 
colonial powers and the transplantation of regulatory models developed 
in the Northern Hemisphere. This reliance on an imported model has re-
sulted in regulations that are ill-suited for developing countries. A brief 
background of this pattern will be presented here, with a more detailed 
focus in Part III.C. Where there has been regulatory failure, critiques 
have tended to center on the difficulties of enforcement and implemen-
tation rather than on the design of the regulation itself. One example is 
focusing on the issue of corruption and the problems that it causes in 
implementing and enforcing environmental standards. After giving 
some examples of the failed importation of regulatory regimes to devel-
oping countries, this Article examines the nature of these critiques and 
suggests that focusing primarily on enforcement difficulties is misguid-
ed and overshadows the need to focus on the quality of the regulation 
itself. 
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A. Reliance on Colonial Inheritance and Imported Approaches 

Much of the basis of the formal legal systems and basic laws in de-
veloping countries can be traced back to colonialism and to the continu-
ing close relationship between former colonies and former colonial 
powers.15 Indonesia, for example, imported the Dutch Criminal Code in 
1918, and the Code still applies to a significant extent today.16 Similar-
ly, the 1950 Dutch Economic Crimes Act17 was imported with few mod-
ifications into the Indonesian legal system, becoming the Economic 
Crimes Act of 1955.18 Moreover, lawyers in Indonesia continue to call 
upon decisions of the Supreme Court of the Netherlands (Hoge Raad 
der Nederlanden) in interpreting this law. 

Such practices are equally visible in the relationship between France 
and its former colonies, particularly in Africa.19 Francophone universi-
ties across Africa have continued to follow the French educational sys-
tem, which remained in place after decolonization. Many African law 
professors continue to be trained at French universities, and thus also in 
French law.20 An unavoidable consequence of this phenomenon is that 

                                                 
15. See Thomas W. Donovan, Jurisdictional Relationships Between Nations and Their For-

mer Colonies, 6 GONZ. J. INT’L L. 1, 8 (2002) (“With the end of direct colonialism, new relation-
ships between former colonies and former colonial powers became necessary. . . . A system now 
referred to as ‘neo-colonialism’ began to emerge . . . . The essence of neo-colonialism is that a 
former colonized country has the outward appearance of sovereignty and independence, but is in 
reality economically, judicially, and politically dependent on the former colonizer.”); Laura Nad-
er, Promise or Plunder? A Past and Future Look at Law and Development, GLOBAL JURIST 
FRONTIERS, 2007, http://tinyurl.com/2aatxat. 

16. Rahmadi, supra note 11, at 136 (“Some Indonesian lawyers may see a statute with hun-
dreds of articles as an usual legal document, except for the criminal and private codes that were 
adopted from the Dutch era.”). 

17. Wet op de Economische Delicten of 22 June 1950, Stb. K. 258 (Neth.). 
18. See Undang-undang darurat tentang pengusutan, penuntutan dan peradilan tindak pidana 

ekonomi [Emergency Law Concerning the Investigation, Prosecution and Adjudication of Eco-
nomic Crimes] (Law No. 7/1955) (Indon.). See generally ANDI HAMZAH, HUKUM PIDANA 

EKONOMI 36 (2d ed. 1986) (noting the similarity between the Economic Crimes Act of 1955 has 
much similarity with the 1950 Economic Crimes Act of the Netherlands). 

19. Valentin Yaovi Amegankpoe, Les Acteurs de l’Édification du Droit International de 
l’Environnement en Afrique, in LA PROTECTION DE L’ENVIRONNEMENT AU CŒUR DU SYSTÈME 

JURIDIQUE INTERNATIONAL ET DU DROIT INTERNE — ACTEURS, VALEURS ET EFFICACITÉ 71, 74 
(Michel Pâques & Michael Faure eds., 2003) [hereinafter LA PROTECTION DE 

L’ENVIRONNEMENT] (elaborating on laws and structures that were inherited by the former colo-
nies). 

20. The Agence universitaire de la Francophonie (AUF) [Association of Francophone Uni-
versities] seeks to promote the use of the French language in education. This can be understood as 
a reaction against an increasingly Anglicized world. In addition, the AUF controls the university 
systems in France’s former colonies and, as a result, can guarantee that all law professors in those 
former colonies are still required to know French law. See generally Brian Weinstein, Africaniza-
tion in French Africa, TRANSITION, June–July 1967, at 32, 33 (recounting the tensions arising 
from the continuing influence of Europeans in public administration in the post-colonial nations 
of Francophone Africa). 
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French law plays an influential role in the interpretation of new domes-
tic law in Africa. It is thus unsurprising that law professors refer to deci-
sions of the French Supreme Court for Judicial Matters (Cour de cassa-
tion) as extremely persuasive authority in, for example, West Africa.21  

Former British colonies also retain a strong legal link to Great Britain 
and, in particular, to the common-law system. Botswana retains, in large 
measure, the dual system imposed upon it by the British, transplanted to 
the country from the Cape Colony of Good Hope in 1891, and custom-
ary law.22 Moreover, the Botswana court structure remains unchanged 
since it was imposed by the British Colonial Administration. Similarly, 
the basic policies and laws introduced by the British in Uganda have 
remained intact following independence.23 

This pattern of turning to the former colonial power for guidance on 
legal reform and interpretation is repeated in the environmental regula-
tory sphere, particularly in relation to the choice of optimal regulatory 
instruments. Environmental law in Northern legal systems developed 
from the sectoral permit system, in which permits from individual sec-
tors — such as the chemical industry — were incorporated into envi-
ronmental statutes, thus leading to the development of a more compre-
hensive body of environmental law.24 This body of law has continued to 
evolve, and greater emphasis is now placed upon concerns imported 
from administrative law, such as transparency and participation, which 
manifest themselves in the contemporary period in the ubiquitous Envi-
ronmental Impact Assessment (EIA) requirement.25 As a part of this 

                                                 
21. See KODJO MESA NAYO, LA COUVERTURE DES RISQUES DE POLLUTION PAR L’ASSURANCE 

62 & 62 n.34 (2003). 
22. Onkemetse Tshosa, Botswana, in 2 INTERNATIONAL ENCYCLOPAEDIA OF LAWS: ENVIRONMENTAL 

LAW ¶ 3 (Kurt Deketelaere ed., 2005). 
23. See Emanuel Kasimbazi & Kibandama Alexander, Uganda, in 9 INTERNATIONAL ENCYCLOPAEDIA 

OF LAWS: ENVIRONMENTAL LAW, supra note 22, ¶ 150 (2006) (“All that was done was to substi-
tute words and names such as ‘public’ for ‘crown’ and ‘Uganda’ for ‘Britain.’”). 

24. See NEIL GUNNINGHAM, PETER GRABOSKY & DARREN SINCLAIR, SMART REGULATION: 
DESIGNING ENVIRONMENTAL POLICY 5–9 (1998) (offering a broad historical overview of the 
development of environmental regulation in the United States and other developed countries); 
RENÉ SEERDEN, COMPARATIVE ENVIRONMENTAL LAW IN EUROPE: AN INTRODUCTION TO 

PUBLIC ENVIRONMENTAL LAW IN THE EU MEMBER STATES 432 (René Seerden & Michiel Hel-
deweg eds., 1996) (reviewing the development of European environmental regulation from a 
comparative perspective); see also RENÉ SEERDEN, ADMINISTRATIVE LAW OF THE EUROPEAN 

UNION, ITS MEMBER STATES AND THE UNITED STATES 5, 309–10 (René Seerden & Frits Stroink 
eds., 2002) (discussing the evolution of administrative law in the United States); Michael Faure, 
The Harmonization, Codification and Integration of Environmental Law: A Search for Definition, 
9 EUR. ENVTL. L. REV. 174, 174–77 (2000); Marjan Peeters, Elaborating on Integration of Envi-
ronmental Legislation: The Case of Indonesia, in ENVIRONMENTAL LAW IN DEVELOPMENT, su-
pra note 11, at 92, 107–14 (highlighting the Dutch Environmental Management Act as an exam-
ple of a classic integrated permit approach to environmental management). 

25. See, e.g., Council Directive 85/337/EEC, On the Assessment of the Effects of Certain 
Public and Private Projects on the Environment, 1985 O.J. (L 175), amended by Council Di-
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shift towards public participation, the decentralization of decision mak-
ing has become a standard element of various fields of law.26 

These trends are all visible in the responses of developing countries 
to the increasing need for environmental regulation. For example, in 
1982, environmental protection in Indonesia was consolidated from a 
sectoral permit system to a general Environmental Management Act that 
introduced EIA.27 The Act was refined in 1997 by the introduction of 
other recent Northern developments, such as human-rights-based con-
cepts, public-participation methods, class-action lawsuits, and environ-
mental audits.28  Northern examples, including the Netherlands Envi-
ronmental Management Act and Canadian environmental legislation, 
heavily influenced the Indonesian statute.29 

Both French-speaking30 and English-speaking Africa exhibit an al-
most identical pattern. For example, it is particularly striking that the 

                                                                                                                 
rective 2003/35/EC, 2003 O.J. (L 156) 3; see also Council Directive 2001/42, 2001 O.J. (L 197) 
30 (EC).  

26. See, e.g., JESSE C. RIBOT, DEMOCRATIC DECENTRALIZATION OF NATURAL RESOURCES: 
INSTITUTIONALIZING POPULAR PARTICIPATION (Martha Schultz ed., 2002) (endorsing decentrali-
zation of natural resource management in developing nations); Christophe Béné et al., Power 
Struggle, Dispute and Alliance Over Local Resources: Analyzing ‘Democratic’ Decentralization 
of Natural Resources Through the Lenses of Africa Inland Fisheries, 37 WORLD DEV. 1935, 
1935–36 (2009) (“[D]ecentralization is the prevailing orthodoxy in a large number of public poli-
cy areas where it is promoted as a solution to the many problems of administration and govern-
ance constraining local and national development . . . .”). See generally Org. for Econ. Co-
operation & Dev. [OECD], Synthesis Study on Supporting Decentralisation and Local Govern-
ance — Lessons Learned, Good Practices and Emerging Issues 3, OECD Doc. DCD/DAC/EV 
(Mar. 12, 2003). 

27. Law No. 4/1982 Concerning Basic Provisions for the Management of the Living Envi-
ronment, LEMBARAN NEGARA [STATE GAZETTE] No. 12 of 1982 (Supp. 3215) (Indon.); see also 
Jan Michiel Otto, Implementation of Environmental Law in Indonesia: Some Administrative and 
Judicial Challenges, 2 INDONESIAN L. & ADMIN. REV. 32 (1996); Naoyuki Sakumoto, Develop-
ment of Environmental Law and Legal Reform in Indonesia, in REFORMING LAWS AND 

INSTITUTIONS IN INDONESIA: AN ASSESSMENT 205, 212–14 (2007). 
28. Law No. 23/1997 Concerning the Management of the Living Environment, LEMBARAN 

NEGARA [STATE GAZETTE] No. 68 of 1997 (Supp. 3699) (Indon.); see also Sakumoto, supra note 
27, at 229 (outlining the incorporation of various international law developments into the EMA). 
For more details regarding the ongoing reform of the Act, see Peeters, supra note 24, at 92; Rah-
madi, supra note 11, at 128; Daud Silalahi, The Implications of International Conventions for the 
Development of the Environmental Management Act, in ENVIRONMENTAL LAW IN 

DEVELOPMENT, supra note 11, at 77. For a general discussion of the dispute resolution aspect of 
the EMA, see DAVID F. NICHOLSON, ENVIRONMENTAL DISPUTE RESOLUTION IN INDONESIA 
(2009).  

29. See Jan Michiel Otto, Incoherence in Environmental Law and the Solutions of Co-
ordination, Harmonisation, and Integration, in TOWARDS INTEGRATED ENVIRONMENTAL LAW 

IN INDONESIA? 10, 13 (Adriaan Bedner & Nicole Niessen eds., 2003); see also Otto, supra note 
27, at 38. See generally Jan Michiel Otto, Implementation of Environmental Law: Harmonization, 
Environmental Management and Enforcement by the Courts, with References to Indonesia and 
the Netherlands, 2 INDONESIAN J. ENVTL. L. 21 (1997); Sakumoto, supra note 27, at 221 (dis-
cussing the Indonesian EMA). 

30. See, e.g., Law No. 98-030 of Feb. 12, 1999, Journal Officiel de la République du Bénin 
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English textbook by Bell and McGillivray on environmental law fea-
tures prominently among the sources of environmental law in Botswa-
na.31 Similarly, the practices of developed countries such as Canada, 
Denmark, and the Netherlands have been particularly influential 
throughout the developing world with respect to the decentralization of 
decision making in the management of certain natural resources. These 
developing countries include Mali, Malawi, Mozambique, Senegal, 
Uganda, and Zambia in Africa, the Philippines and Malaysia in South-
east Asia, and Brazil and Argentina in Latin America.32 

This incorporation of Northern models of environmental law has not 
been a success, however. For example, the 1982 Indonesian Environ-
mental Act, following the Northern model, was to be put into effect 
primarily via executive orders, but for a variety of systemic political and 
administrative reasons, these orders were never passed, and the 1997 re-
forms made little headway in solving the implementation problems.33 
Indonesia has since considered reforming its Environmental Act.34 

Similarly, in French-speaking West Africa, the harsh penalties pro-
posed for the breach of environmental law have remained unimplement-
ed.35 In Togo, for example, local administrative structures were simply 

                                                                                                                 
[Official Gazette of Benin] 352, May 1, 1999; Law No. 5-97 of Jan. 30, 1997 (Burkina Faso); 
Law No. 88-14 of Nov. 3, 1988 (Togo), reprinted in 1 COMPENDIUM OF ENVIRONMENTAL LAWS 

OF AFRICAN COUNTRIES 326 (1996); see also K. Ahadzi-Nonou & E. Tchakei, Avant-Projet de 
Loi-Cadre sur la Protection de l’Environnement du Togo: Version Preliminaire [Pilot Study of the 
Framework Law on the Protection of the Environment of Togo], 15 (Ministère de 
l’Environnement 2003) (Togo) (proposing that the new framework of laws include mechanisms 
for consulting the public and the inclusion of citizens on environmental advisory committees). 

31. Tshosa, supra note 22, at 34 (citing STUART BELL & DONALD MCGILLIVRAY, ENVIRONMENTAL 

LAW (7th ed. 2008)). 
32. See Béné et al., supra note 26, at 1937 (discussing the influence of law from developed 

countries on the management of fisheries in developing countries).  
33. For a review of environmental law in Indonesia, see S.H. Moestadji, Development and 

Review of Environmental Law in Indonesia, INDONESIAN J. ENVTL. L., Aug. 1997, at 133. A 
more recent approach is available in Sakumoto, supra note 27, at 205. Furthermore, for an elabo-
ration on the problems of corruption in the Indonesian legal system, see WORLD BANK, 
COMBATING CORRUPTION IN INDONESIA: ENHANCING ACCOUNTABILITY FOR DEVELOPMENT 
111 (2003), available at http://tinyurl.com/2d7ug4z [hereinafter WORLD BANK, COMBATING 

CORRUPTION IN INDONESIA]. 
34. See Sakumoto, supra note 27, at 206. The EMA 1997 is listed for amendment in the Pro-

gram Legislasi Nasional Tahun 2005–2009 (PROLEGNAS 2005–2009) [National Legislation 
Program Year 2005–2009] (Indonesia), available at http://tinyurl.com/2c6cnle; see also Silalahi, 
supra note 28, at 77–91. 

35. See Nouroudine Gibril & Alida N. Assemboni, L’accès à l’Information et la Participation 
du Public à la Prise de Décisions Publiques en Droit Africain de l’Environnement, in LA 

PROTECTION DE L’ENVIRONNEMENT, supra note 19, at 257, 277–82 (elaborating upon the inabil-
ity to enforce the dual principles of access to information and public participation in environmen-
tal law as laid down in international treaties because they are insufficiently suited to the daily Af-
rican reality). See generally KAMTO, supra note 11 (discussing enforcement problems in 
environmental regulation in Africa). 
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not capable of applying the refined environmental instruments, such as 
Environmental Impact Assessments, contained in the transplanted law.36 

A recent example of this type of dependent relationship between a 
Northern-based and developing country extending beyond colonial 
practice is that between Germany and Peru. Peru established a Ministry 
of the Environment with the help of the German government.37 The 
Ministry, unsurprisingly, follows the German model. It remains to be 
seen what the implications of this new model will be, but initial indica-
tions are not positive.38 

B. The Problem of Enforcement  

The examples provided suggest that environmental legislation devel-
oped on the basis of Northern models may ultimately prove to be inef-
fective in developing countries.39 Many believe that this ineffectiveness 
is due to enforcement and implementation problems.40 

The existence of legal rules is not sufficient to guarantee effective 
laws. Enforcement is crucial for the objectives of substantive law to be 
realized.41 Effective enforcement contributes to behavioral changes that 

                                                 
36. For an overview of environmental laws and their effectiveness in Togo since 2001, see 

Djeri-Alassani & Tchakei, supra note 11. See generally KAMTO, supra note 11, at 99–102, for a 
discussion of environmental impact assessment issues in Africa.  

37. See, e.g., Lateinamerika-Reise zur Auffrischung alter Kontakte, FOCUS ONLINE, May 19, 
2008, http://tinyurl.com/262menl; Bau eines Umweltministeriums beschlossen, FOCUS ONLINE, 
May 17, 2008, http://tinyurl.com/2cp9d6n; see also Deutschland unterstützt Peru beim Aufbau 
des Umweltministeriums und der Armutsbekämpfung, BMZ PRESSE, Sept. 30, 2008, 
http://tinyurl.com/2ulg5mq (stating that additional financing for German development aid in Peru 
was made available); Marth Merier, Hoy Juramento Brack como Nuevo Ministro, MINISTERIO 

DEL MEDIO AMBIENTE, http://tinyurl.com/36dvceb (May 20, 2008, 12:51 PM). 
38. For example, Peru, from the start of German aid, faced potential problems concerning the 

culture gap between the two countries. See Franziska Weber, Towards an Effective Environmen-
tal Law for Developing Countries — Illustrated with the Recent Legislative Proposal for the Es-
tablishment of Regional and Municipal Protected Areas in Peru 24 (Maastricht Fac. of Law, 
Working Paper No. 2009-2, 2009), available at http://ssrn.com/abstract=1344354.  

39. See BENJAMIN VAN ROOIJ, REGULATING LAND AND POLLUTION IN CHINA 10 (2006). In 
addition to the foregoing examples, van Rooij discusses the sources of Chinese ineffectiveness in 
land and pollution regulation. In a case study, he analyses how the “changes in natural protection 
legislation and enforcement procedures have affected compliance” thus demonstrating how 
“regulatory law functions and changes in a locality in China.” Id. 

40. See David O’Connor, Applying Economic Instruments in Developing Countries: From 
Theory to Implementation, 4 ENV’T & DEV. ECON. 91, 95 (1998) (recognizing that weak en-
forcement of environmental regulation is a characteristic problem of many developing countries). 

41. See, e.g., GERAINT HOWELLS & STEPHEN WEATHERILL, CONSUMER PROTECTION LAW 

50 (2d ed. 2005). In consumer law, for example, there is wide consensus that substantive laws 
could work better if enforcement could be increased to the optimal level. Howells and Weatherill 
argue that “the gulf between the protection of the law in practice and its worth on paper may be 
wide.” Id.; see also Anthony I. Ogus, Enforcing Regulation: Do We Need the Criminal Law?, in 
NEW PERSPECTIVES ON ECONOMIC CRIME 42, 43 (Hans Sjörgen & Goran Skogh eds., 2004) 
(recognizing that, because of barriers to consumer access to justice (such as high legal fees), “the 
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increase compliance.42 If the prospect of enforcement is absent, then the 
incentive to disobey the law increases. Thus, “all prescriptions of behav-
ior [and the sanctions set out for violating them] require enforcement” 
in order to be effective.43 

For numerous reasons, however, law enforcement in developing 
countries is frequently ineffective at preventing breaches and punishing 
violators.44 All stages of the enforcement process may be adversely af-
fected by corruption, and laws can be rendered toothless by a corrupt 
judiciary45 or police force. A related problem is the disturbing influence 
obtained by industrial lobby groups at various levels of government.46 
Where their influence is strong, it is unlikely that legislation curbing in-
dustrial activities will be implemented. A further difficulty concerns 
administrative resources: The qualified personnel necessary to imple-
ment enforcement measures may not be available, or there might simply 
be a scarcity of other resources to monitor compliance and to follow up 
with enforcement mechanisms in the event of a regulatory breach.  

Equally problematic in developing countries are those situations in 
which the enforcement of legislation relies upon the involvement of an 
active citizenry. Particularly in environmental law, active citizens are 
needed to report violations. Similarly, when attempting to enforce con-
servation laws, the wide areas of land to be monitored require a large 
number of eyes. In these types of situations, it is crucial that the local 
population be involved in monitoring compliance.47 However, for any 
number of reasons — but particularly where the laws have insufficient 

                                                                                                                 
suspicion that regulatory rules are generally adequate but insufficiently enforced is true”). 

42. Cf. GUNNINGHAM, GRABOSKY & SINCLAIR, supra note 24, at 26–27 (indicating that ef-
fectiveness contributes to enforcement, in that it is one of the primary concerns of policy-makers).  

43. George J. Stigler, The Optimum Enforcement of Laws, 78 J. POL. ECON. 526, 526–36 
(1970). 

44. This is not to suggest that the problems mentioned below do not occur in developed coun-
tries. 

45. See U.N. Office for Drug Control & Crime Prevention [UNODCCP], Centre for Int’l 
Crime Prevention [CICP], Judicial Corruption in Developing Countries: Its Causes and Econom-
ic Consequences 2, U.N. Doc. CICP-14 (Mar. 2001) (prepared by Edgardo Buscaglia), available 
at http://tinyurl.com/37qw855 (“[A]s corruption becomes more systemic, enforcement measures 
of the traditional kind affecting the expected punishment of committing illicit acts become less 
effective . . . .”). 

46. For example, opposition from Chinese industry prevented strong incentives for pollution 
reduction. Pollution charges in China were set slightly above average operating costs of pollution 
control facilities. In practice, they were not indexed to inflation, thus eroding their real value over 
time. Efforts to raise the charge met industry resistance. See O’Connor, supra note 40, at 96–97. 

47. See, e.g., T. Holmern et al., Local Law Enforcement and Illegal Bush Meat Hunting Out-
side the Serengeti National Park, Tanzania, 34 ENVTL. CONSERVATION 55, 56 (2007). Zambia, 
for example, was successful due to the local citizens’ familiarity with the conservation area and 
their enthusiasm for the conservation effort. See Zbinden & Lee, supra note 14 (noting the im-
portance of ensuring the participation of the poor in order for the program to be effective). 
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regard for the needs of local people — such active societal participation 
is unlikely. 

Thus, the combination of insufficient capacity, corruption, and failure 
to ensure the participation of affected citizens can be disastrous for the 
efficacy of environmental law in developing countries.48  

We argue, however, that even though enforcement problems are not 
to be underestimated, and indeed are an important source of the ineffec-
tiveness of environmental law in developing countries, the substantive 
content of environmental law is equally important. Further, well-
designed regulations can overcome or mitigate the enforcement prob-
lems described in this section. Indeed, the ineffectiveness of environ-
mental law can, to a large extent, be predicted ex ante, based on whether 
the legal instruments that are developed are sufficiently adapted to the 
possibilities and problems of the developing country concerned. This is 
particularly true where the regulatory model is a mere copy of foreign 
legislation.49 Failures to enforce a given law might actually result simp-
ly from choosing the wrong type of environmental instrument. Argua-
bly, the efficacy of environmental law can therefore be improved by al-
tering the law itself — designing regulations that fit the political and 
economic environment — rather than simply lamenting the reality of 
problematic enforcement. To be well-suited to its environment, regula-
tion needs to factor in phenomena such as corruption and low adminis-
trative capacity, thus reinforcing the regulatory model against the weak-
nesses prevalent in developing countries. 

This assertion is supported by the empirical studies of Esty and Por-
ter, which show a clear relationship between environmental perfor-
mance and the environmental regulatory regime. Moreover, their studies 
indicate that countries that adopt a stringent environmental regime may 
actually speed up economic growth rather than retard it.50 Hence, the 
question arises whether, given the difficulties we have addressed in this 
Part, it is possible to provide a useful set of concrete recommendations 
for the design of effective environmental governance in developing 
countries. We begin with law and economics. 

                                                 
48. See M.C. Mehta, The Accountability Principle: Legal Solutions to Break Corruption’s 

Impact on India’s Environment, 21 J. ENVTL. L. & LITIG. 141, 143–47 (2006) (examining the 
negative effects of corruption on India’s possibilities of law enforcement). 

49. See Adriaan Bedner, From the Old to the New EMA: Integration or Disintegration of the 
Legal Potential for Enforcement?, in TOWARDS INTEGRATED ENVIRONMENTAL LAW IN 

INDONESIA?, supra note 29, at 80–93; Nicole Niessen, Indonesia’s Environmental Management 
Act of 1997: Comprehensive and Integrated?, in TOWARDS INTEGRATED ENVIRONMENTAL LAW 

IN INDONESIA?, supra note 29, at 66–70. 
50. Esty & Porter, supra note 5, at 424–25; see also Dan Esty & Michael Porter, Industrial 

Ecology and Competitiveness, 2 J. INDUS. ECOLOGY 35, 35–43 (1998). 
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II. INSIGHTS FROM LAW AND ECONOMICS 

As we suggested in Part I, the transplanting of Northern-developed 
models of regulation has played a crucial role in the formulation of en-
vironmental law in developing countries. While these models may in 
theory provide the best means of achieving a balance between environ-
mental protection and economic growth in developed countries, scholars 
and legislators have traditionally given too little consideration to wheth-
er the form of regulation has been appropriate to address the actual envi-
ronmental problems faced in the institutional and legal context of indi-
vidual developing countries. To the extent that the law and economics 
literature has focused on the problems of developing countries, it has 
addressed issues of limited capacity, corruption, and the influence of 
lobbying groups on the decentralization debate. While lessons from law 
and economics cannot be applied in the same way within developing 
countries, they can act as guiding principles for individual or compara-
tive country studies.51 Moreover, despite a slight overlap in observations 
and insights from law and economics and law and development, it is 
nonetheless useful to lay them out side-by-side in order to be able to 
compare the conclusions drawn by different disciplines in order to cre-
ate a more effective legal regime in developing countries.  

A. Problems Causing Ineffectiveness 

1. The Problem of Limited Governance Capacities 

Law and economics provides that administrative law is best suited for 
the setting of environmental standards. Yet one of the many difficulties 
facing developing countries is a lack of administrative capacity. This 
problem can be addressed by attempting to build capacity — a tactic re-
flected in the “institutional turn” that has become more visible in recent 
years and that now dominates the development discourse.52 Most prom-

                                                 
51. The authors acknowledge that there is an inherent risk in this project of attempting to gen-

eralize about conditions in developing countries. See Dani Rodrik, Goodbye Washington Consen-
sus, Hello Washington Confusion?, 44 J. ECON. LIT., 973, 973–87 (2006); Adam Szirmai, Ex-
plaining Success and Failure in Development, 5–40 (UNU-MERIT, Working Paper 013, 2008). 

52. Alvaros Santos, The World Bank’s Uses of the “Rule of Law” Promise, in THE NEW LAW 

AND ECONOMIC DEVELOPMENT: A CRITICAL APPRAISAL 253, 289 (David M. Trubeck & Alvaro 
Santos eds., 2006) [hereinafter THE NEW LAW AND ECONOMIC DEVELOPMENT] (“The World 
Bank alone reports it had supported 330 ‘rule of law’ projects and spent $2.9 billion dollars on 
this sector since 1990.”); see also Michael Faure, Environmental Rules Versus Standards for De-
veloping Countries; Learning from Schäfer, in INTERNATIONALISIERUNG DES RECHTS UND SEINE 

ÖKONOMISCHE ANALYSE/INTERNATIONALIZATION OF THE LAW AND ITS ECONOMIC ANALYSIS 

735, 735 (Thomas Eger et al. eds., 2008) [hereinafter INTERNATIONALIZATION OF THE LAW]; Mi-
chael Faure & Nicole Niessen, Towards Effective Environmental Legislation in Indonesia, in 
ENVIRONMENTAL LAW IN DEVELOPMENT, supra note 11, at 263, 283 (emphasizing the im-
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inent in this shift to institution building is the emphasis placed on the 
“rule of law,” where law provides both the framework for and the 
means to govern social and economic life. As understandings of devel-
opment have shifted from a singular focus on economic growth to in-
corporate the broader concept of human development, and with the rise 
of New Institutional Economics, the rule of law has assumed a central 
place in development theories.53 However, the relationship of institution 
building to development, and its ability to achieve the huge claims made 
for it, is hotly contested. There is little agreement, for example, on what 
comprises the rule of law, how it facilitates development, and further, 
what advice should be given to developing countries with regard to re-
forming their legal systems.54 At best, the empirical evidence shows on-
ly an imperfect correlation between legal- and development-related var-
iables, and such studies frequently reveal a number of countries whose 
development level is apparently unrelated to its rule of law “score.”55 
This is in part a consequence of the sheer difficulty of rendering a sys-
tem as context-specific and as complex as law into formal sets of uni-
versal rules that can be easily measured and compared.56 

However, there is also little agreement on which elements of the rule 
of law are significant in terms of facilitating development. While some 
argue forcefully that legal institutions such as an independent judiciary 
are central to the law’s potential to spur development,57 others counsel 

                                                                                                                 
portance of capacity building to effective environmental management in Indonesia); Kevin E. 
Davis & Michael J. Trebilcock, The Relationship Between Law and Development — Optimists 
Versus Skeptics 4–60 (N.Y. Univ. Sch. of Law, Pub. Law & Legal Theory, Working Paper No. 
14, 2008), available at http://ssrn.com/abstract=1124045 (stressing the importance of the rule of 
law, separation of powers, etc., and giving an overview of the institutional changes that have been 
proposed by the law and development literature over the last fifty years in order to stimulate de-
velopment). 

53. Esty & Porter, supra note 5, at 424 (“[T]he preliminary evidence developed here suggests 
that countries would benefit environmentally from an emphasis on developing the rule of law, 
eliminating corruption, and strengthening their governance structures.”). 

54. See generally BRIAN Z. TAMANAHA, ON THE RULE OF LAW: HISTORY, POLITICS, THEORY 
(2004) (discussing the politics surrounding the rule of law in modern times as a divide between 
skeptical liberals and supportive conservatives, and the good that the rule of law can serve in an 
international context if background themes of justice and community well-being are taken into 
account). 

55. MICHAEL J. TREBILCOCK & RONALD J. DANIELS, RULE OF LAW REFORM AND DEVELOPMENT 

CHARTING THE FRAGILE PATH OF PROGRESS 37–57 (2008); see also Nicolas Meisel & Jacques 
Ould Aoudia, Is “Good Governance” a Good Development Strategy? 9–44 (Agence Française 
Développement, Working Paper No. 58, Jan. 2008) (attempting to correlate the classic good gov-
ernance indicators of a wide range of countries across the development scale with economic 
growth, and discovering no correlation in developing countries). 

56. See Daniel Kaufmann, Governance Redux: The Empirical Challenge, in THE GLOBAL 

COMPETITIVENESS REPORT 2003–2004 137, 137 (Xavier Sala-i-Martin ed., 2004) (attempting to 
reconcile empirical data with the complex multidisciplinary nature of government).  

57. See Kevin E. Davis & Michael J. Trebilcock, Legal Reforms and Development, 22 THIRD 

WORLD Q. 21, 30–31 (2001); Davis & Trebilcock, supra note 52, at 18. 
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that rules, particularly property and contract rights, are the place to 
begin because they can bring huge benefits even apart from more ambi-
tious legal reforms.58 Empirical data provide support for both perspec-
tives, which suggests that the means of assessing the quality of institu-
tions is critical. These viewpoints, however, can provide only minimal 
guidance as to what optimal institutions should look like.59 Yet all agree 
on the sheer difficulty and massive costs of institution building and ca-
pacity building — i.e., installing all the elements of the rule of law nec-
essary to make it a successfully functioning whole — and thus the un-
likelihood of significant progress being made in the near future.  

An alternative approach, and arguably a more practical one, would 
therefore take institutional weaknesses into account in the design of law 

itself.60 Within law and economics, there is a tradition of scholarship 
that focuses on the circumstances under which ex ante rules set by a leg-
islative authority are preferable to ex post standards formulated by the 
judiciary or bureaucratic departments.61 The principles developed within 
this field of study may be used to ascertain whether developing coun-
tries would be better advised to adopt a standard-based system of envi-
ronmental regulation that relies heavily on the judiciary or lower levels 
of the executive for the specification of norms, or a rule-based system 
that concentrates more power in the legislature or at higher levels of the 
executive.  

A number of scholars have suggested, on the basis of economic anal-
ysis, that in low-capacity administrative and legal systems, a rule-based 
system is easier to administer.62 While standards are associated with low 

                                                 
58. See Richard A. Posner, Creating a Legal Framework for Economic Development, 13 THE 

WORLD BANK RES. OBSERVER 1 (1998) (explaining that economic development is more effi-

ciently served by a system of strong protections for property and contracts rights rather than rely-

ing on the judiciary to promulgate substantively and procedurally efficient rules). 

59. Holmern et al., supra note 47, at 58–62. 

60. See Ronald B. Mitchell, Compliance Theory: An Overview, in IMPROVING COMPLIANCE 

WITH INTERNATIONAL ENVIRONMENTAL LAW 3, 4 (James Cameron, Jacob Werskman & Peter 

Roderick eds., 1996); Oran R. Young, Regime Effectiveness: Taking Stock, in THE 

EFFECTIVENESS OF INTERNATIONAL ENVIRONMENTAL REGIMES 249, 274 (Oran R. Young ed., 

1999) (discussing the variance in efficacy of regulatory regimes, and concluding that “it becomes 

relevant to think about designing regimes in such a way as to maximize their contribution to solv-

ing specific problems in international society”).  

61. See, e.g., Colin S. Diver, The Optimal Precision of Administrative Rules, 93 YALE L.J. 65, 

95 (1983); Isaac Ehrlich & Richard A. Posner, An Economic Analysis of Legal Rulemaking, 3 J. 

LEGAL STUD. 257, 262 (1994); Louis Kaplow, Rules Versus Standards: An Economic Analysis, 

42 DUKE L.J. 557, 608–11 (1992); Posner, supra note 58, at 5. 

62. See Hans-Bernd Schäfer, Direktiven oder Standards? Zur Vorzugswürdigkeit präziser 

Rechtsregeln für Entwicklungsländer, eine Ökonomische Analyse, in WÄHRUNG UND 

WIRTSCHAFTLICHE ENTWICKLUNG: FESTSCHRIFT FÜR VINCENZ TIMMERMANN 315 (2000); 

Hans-Bernd Schäfer, Rules Versus Standards in Rich and Poor Countries: Precise Legal Norms 

as Substitutes for Human Capital in Low-Income Countries, 14 U. CHI. SUP. CT. ECON. REV. 113, 

119 (2006); see also ROBERT COOTER & HANS-BERND SCHÄFER, LAW AND THE POVERTY         
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costs initially, they appear to have high enforcement and compliance 
costs later on. As a consequence, rule-based systems are likely to be 
preferable in developing countries because the concentration of deci-
sions at the state level may provide an economic solution to the lack of 
human capital. The literature suggests that fewer and simpler rules 
should also form the main approach of legal and administrative systems 
with low enforcement capacities.63 Moreover, scholars have argued per-
suasively that a rule-based system can create better outcomes in systems 
in which the judiciary may either not be fully functioning or be entirely 
independent because clear rules reduce the risk of bribery and of unwar-
ranted influence in the application of the law. 64  Kenneth Dam has 
reached similar conclusions: namely, that the common law, by relying 
on indeterminate principles and a strong judiciary, is not superior to 
statutory law in achieving effective legal implementation in developing 
countries.65 

In applying these insights to the design of environmental law in a 
country whose administrative structures suffer from limited governance 
capacities, it is misguided to develop an environmental legal system that 
depends to a large extent precisely upon the existence of a strong ad-
ministrative legal system. In the case of Indonesian environmental regu-
lation, the necessary executive orders were never promulgated, leaving 
two environmental management acts largely unimplemented.66 Such a 
regulatory failure indicates that where it is possible to determine in ad-
vance that, for whatever reason, a developing country does not have the 
capacity or will to issue executive orders, it is necessary to structure en-
vironmental legislation in such a way that it becomes as independent as 
possible from such orders.  

The solution to overcoming these regulatory failings is certainly not 
to use additional Northern legislative transplants to supplement envi-
ronmental law in developing countries. Instead, the decision as to the 
suitability of an instrument should be based upon an assessment of the 
level of institutional development as well as an examination of the par-
ticular environmental problems faced. The optimal solution would 
therefore be to adapt environmental legal norms to local conditions 
while reducing the risk of external influence as much as possible, and at 

                                                                                                                 
OF NATIONS (forthcoming 2010) (manuscript at 121) (on file with the Mercatus Center at George 
Mason University); Posner, supra note 58, at 5.  

63. See Anthony Ogus, Regulatory Arrangements in Developing Countries, in INTERNATION-
ALIZATION OF THE LAW, supra note 52, at 721, 723–24. 

64. Posner, supra note 58, at 5. 
65. See KENNETH W. DAM, THE LAW-GROWTH NEXUS: THE RULE OF LAW AND ECONOMIC 

DEVELOPMENT 37 (2006).  
66. See Michael Faure & Nicole Niessen, Introduction to ENVIRONMENTAL LAW IN DEV-

ELOPMENT, supra note 11, at 2. 
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the same time making economical use of the scarce human capital 
available.67 In the case of a weak administrative structure, choosing le-
gal instruments that would otherwise be secondary alternatives is in fact 
perfectly rational. 

Many Northern legal systems use environmental permits as a tool of 
regulation. The basic model envisions that an operator apply for a per-
mit from the competent authority, which also sets the emission limits in 
the permit.68 The emission limit values will determine how much and 
what quality of a certain substance can be emitted into the environment. 
The major advantage, in theory, of such a permit system, i.e., one that 
combines permits with emission limit values, is that administrative au-
thorities can adapt the permit conditions in an optimal way to adjust to 
particular locations and account for specific circumstances.69  In this 
way, the competent authority can, on the basis of the desired environ-
mental quality in the particular environmental medium and the best 
available techniques, design an optimal emission limit value. This is, at 
least on paper, an ideal model, insofar as it tailors the system to local 
needs.70 From a Northern perspective, the disadvantage of this standard-
based permitting system is that it requires statutes to contain highly de-
tailed material environmental norms and standards, and this level of de-
tail undoubtedly stalls the legislative process, and makes the law less 
accessible. However, this standard-based system gives a great deal of 
discretionary power to the administrative authority. The system presup-
poses the existence of a solid and reliable administrative body that is ac-
tive, capable, honest, and sufficiently authoritative to be able to rein in 
powerful industrial interests. In contrast, rule-based systems that con-
centrate decision-making power in the political bodies of the executive 
and the legislature simply require that civil servants execute precise 
rules rather than decide on the best course of action in each instance. 
The precision of legal rules is thus a substitute for a lack of human capi-
tal and skills at the lower levels of a bureaucracy. The standard-based 
Northern system of environmental law that has worked so successfully 

                                                 
67. Faure, supra note 52, at 743. 
68. In Europe, the Council of the European Union sets the emission limit values. Council Di-

rective 96/61, art. 6, 1996 O.J. (L 257) 26, 29 (EC) (defining emission level values as a mass or 
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69. See generally MICHAEL FAURE & GORAN SKOGH, THE ECONOMIC ANALYSIS OF EN-
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70. See Hans-Bernd Schäfer, Rules Versus Standards in Rich and Poor Countries, supra note 
62, at 128; see also COOTER & SCHÄFER, supra note 62; Jeffrey L. Dunoff, Levels of Environ-
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in polities rich in human capital is therefore unlikely to be suitable for 
developing countries. By contrast, where there is a scarcity of skilled 
civil servants, a rule-based system is better designed to play to general 
strengths and minimize administrative weaknesses. Setting out material 
norms and standards directly in the legislation has the advantage of 
making it more likely that the law will be both implemented and en-
forced. Resolving difficult issues at the time of negotiation significantly 
reduces the risk that political bickering over the role of the executive 
will prevent implementation, as it did in the Indonesian case.71 

Just as the content of a particular instrument ought to be considered, 
so too should the fact of limited governance capacities also help deter-
mine the choice of legal framework. At the same time that Northern en-
vironmental law developed from using emission limit values in sectoral 
permits to a more comprehensive body of law, environmental regulation 
also developed away from the use of a purely public-law-oriented legal 
framework. This framework has often been referred to as “command-
and-control” legislation, and is criticized for its static and dynamic inef-
ficiency. 72  From an economic perspective, the disadvantage of this 
command-and-control approach is that it imposes details upon operators 
and threatens stringent administrative or criminal sanctions when stand-
ards are breached. But this does not necessarily guarantee that operators 
will also strive for an optimal reduction of emissions,73 which is why 
economists have increasingly pleaded for instruments that provide fi-
nancial incentives to operators to reduce emissions to the greatest extent 
possible. New so-called flexible or economic instruments that provide 
these incentives through environmental taxes and tradable emission 
rights are gaining popularity.74 

These instruments are increasingly being implemented in both devel-
oped and developing countries.75 A number of powerful international 

                                                 
71. Of course, this solution should not be idealized either. It will depend on whether the legis-

lature is in fact able to reach a political compromise leading to the fixing of environmental norms 
in cases where the executive fails to do so. 

72. O’Connor, supra note 40, at 91–92 (“This approach . . . has been criticized by economists 
on grounds of both static and dynamic inefficiency: the former because it requires compliance 
with the same standards by different pollution sources irrespective of their marginal compliance 
costs; the latter because it provides little incentive to technical improvement once compliance has 
been achieved.”). 

73. See Wallace E. Oates, Economics, Economists and Environmental Policy, 16 E. ECON. J. , 
Oct.–Dec. 1990, at 292–93. 

74. See Michael Faure, Marjan Peeters & Andri G. Wibisana, Economic Instruments: Suited 
for Developing Countries?, in ENVIRONMENTAL LAW IN DEVELOPMENT, supra note 11, at 218, 
218–22 (offering a more elaborate weighing of pros and cons of market-oriented versus tradition-
al command-and-control instruments); Richard B. Stewart, Instrument Choice, in THE OXFORD 

HANDBOOK OF INTERNATIONAL ENVIRONMENTAL LAW, supra note 1, at 147, 154, 159. 
75. See Stewart, supra note 74 at 159. 
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organizations promote smart regulatory instruments, such as environ-
mental taxes and tradable emission rights. For example, the United Na-
tions Environment Programme (UNEP) is a strong supporter of the use 
of economic instruments to realize environmental goals. Not only does 
Principle 16 of the Rio Declaration promote such instruments,76 but so 
too does the UNEP Guidelines on Compliance with and Enforcement of 
Multilateral Environmental Agreements.77 Similarly, the United Nations 
Framework Convention on Climate Change (UNFCCC) promotes the 
use of economic instruments as a means of achieving the principles and 
standards it sets out.78 The World Bank and IMF have also frequently 
suggested the use of such economic instruments within developing gov-
ernance structures,79 although certain voices within the World Bank are 
increasingly critical of economic instruments for developing countries.80 

                                                 
76. See U.N. Env’t Programme [UNEP], Global Environment Outlook 4, at 30 (2007), avail-

able at http://tinyurl.com/37k7wd8 (“A variety of economic instruments exist, including property 
rights, market creation, fiscal instruments, charge systems, financial instruments, liability sys-
tems, and bonds and deposits.”).  

77. UNEP, Governing Council, Div. of Envtl. Law & Conventions, Guidelines on Compli-
ance and Enforcement of Multilateral Environmental Agreements, 5, 10–11, available at 
http://tinyurl.com/39h7uj5. 

78. See UNFCCC, supra note 3. 
79. See WORLD BANK, WORLD BANK DEVELOPMENT REPORT 2010: DEVELOPMENT AND 

CLIMATE CHANGE 257–85 (2009) (citing the need to transform existing climate-change financ-
ing); François Ekoko, Balancing Politics, Economics and Conservation: The Case of the Came-
roon Forestry Law Reform, 31 DEV. & CHANGE 131 (2000) (explaining how the strong influence 
of the World Bank led to legislation that was not feasible with Cameroon’s weak public sector, 
particularly because in its top down approach the World Bank did not consider the country’s so-
cio-political culture); Tito Boeri, Reforming Labor and Product Markets: Some Lessons from Two 
Decades of Experiments in Europe (IMF, Working Paper 05/97, 2005) (discussing decentraliza-
tion as a strategy for implementing politically difficult reforms). See generally WORLD BANK, 
GREENING INDUSTRY: NEW ROLES FOR COMMUNITIES, MARKETS AND GOVERNMENTS (2000) 
(proposing that there is a new model for regulation in developing countries, which strongly em-
phasizes the use of flexible and informal non-governmental control mechanisms that work better 
in the context of weak state institutions, and explaining the trend toward alternatives to command-
and-control regulation); Matthew Andrews & Anwar Shah, Citizen-Centered Governance: A New 
Approach to Public Sector Reform, in PUBLIC EXPENDITURE ANALYSIS 153–82 (Anwar Shah ed., 
2005).  

80. See, e.g., JENNIE LITVACK, JUNAID AHMAD & RICHARD BIRD, RETHINKING DECEN-
TRALIZATION IN DEVELOPING COUNTRIES 26 (1998); VAN ROOIJ, supra note 39, at 9 (citing some 
scholars who have questioned the World Bank’s new model and emphasize that alternatives only 
work under certain conditions and that they often require the traditional command-and-control 
structure of inspections and enforcement); WORLD BANK, COMBATING CORRUPTION IN 

INDONESIA, supra note 33 (questioning whether World Bank intervention had contributed to cor-
ruption in Indonesia); see also ANTON LUCAS & ARIEF DJATI, THE DOG IS DEAD SO THROW IT IN 

THE RIVER: ENVIRONMENTAL POLITICS AND WATER POLLUTION IN INDONESIA (2000); Marius 
Aalders, Self-Regulation and Compliance with Environmental Law from a Global Perspective, in 
TOWARDS INTEGRATED ENVIRONMENTAL LAW IN INDONESIA?, supra note 29, at 21–37; Black-
man, supra note 13, at 104–05; Allen Blackman, Economic Incentives to Control Water Pollution 
in Developing Countries: How Well Has Colombia’s Wastewater Discharge Fee Program 
Worked and Why?, 161 RESOURCES 21, 23 (2006); Allen Blackman, Informal Sector Pollution 
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Yet while these international bodies and regimes such as the UNEP are 
not oblivious to the difficulties associated with selecting and imple-
menting economic instruments in this fashion,81 they nonetheless con-
tinue to recommend economic instruments as the best means of achiev-
ing environmental objectives. 

What one actually sees in environmental regulation is the widespread 
use of mixed or hybrid systems that combine command-and-control 
regulations with economic incentives.82 The exact form of this mix de-
pends on the context and the jurisdiction concerned.83 It is questionable, 
however, if the much-praised flexibility in these instruments is suited to 
environmental regulation in developing countries. Indeed, where a sys-
tem of tradable emission rights is strongly market-oriented and based on 
incentives, and may therefore promote efficiency, recent experiences, 
especially in Europe, have shown that the implementation of this in-
strument requires a solid administrative infrastructure, just as a stand-
ard-based system does.84 Moving away from command-and-control in-
struments does not diminish the need for command-and-control 
capabilities. For example, economic instruments require strong levels of 
control in both the initial allocation and the trading of rights. For the in-
struments to function efficiently and achieve their regulatory aims, an 
administration must be able to ensure that an operator will not emit 
more pollution than has been allocated to it in emission rights; this re-
quires relatively sophisticated monitoring systems and rigorous en-
forcement mechanisms. The structural administrative weaknesses gen-

                                                                                                                 
Control: What Policy Options Do We Have? (Resources for the Future, Discussion Paper 00-02, 
1999); Allen Blackman & Winston Harrington, Using Alternative Regulatory Instruments to Con-
trol Fixed Point Air Pollution in Developing Countries: Lessons from International Experience 
(Resources for the Future, Discussion Paper 98-21, 1998), available at 
http://www.rff.org/documents/RFF-DP-98-21.pdf; Allen Blackman & Winston Harrington, The 
Use of Economic Incentives in Developing Countries: Lessons from International Experience 
with Industrial Air Pollution (Resources for the Future, Discussion Paper 99-39, 1999), available 
at http://www.rff.org/documents/RFF-DP-99-39.pdf.  

81. UNEP, THE USE OF ECONOMIC INSTRUMENTS IN ENVIRONMENTAL POLICY: OPPORTUNITIES 

AND CHALLENGES 97 (2004), available at http://tinyurl.com/37zmx8w (explaining how to choose 
the appropriate tools and integrate them effectively with a pre-existing regulatory structure). 

82. Stewart, supra note 74, at 159. 
83. GUNNINGHAM, GRABOSKY & SINCLAIR, supra note 24, at 371, 424–26; Stewart, supra 

note 74, at 160; see also Faure & Niessen, supra note 52, at 278 (explaining how economic incen-
tives are used in conjunction with command-and-control regulations). See generally 
GUNNINGHAM, GRABOSKY & SINCLAIR, supra, at 70–83 (providing an overview of positive and 
negative aspects of various environmental law instruments). 

84. Marjan Peeters, Emissions Trading as a New Dimension to European Environmental 
Law: The Political Agreement of the European Council on Greenhouse Gas Allowance Trading, 
12 EUR. ENVTL. L. REV. 82, 84 (2003); see also Council Directive 2003/87/EC, Establishing a 
Scheme for Greenhouse Gas Emission Allowance Trading, 2003 O.J. (L 275) 32–46. For an anal-
ysis of the Directive, see the contributions in CLIMATE CHANGE AND EUROPEAN EMISSIONS 

TRADING: LESSONS FOR THEORY AND PRACTICE (Michael Faure & Marjan Peeters eds., 2008). 
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erally prevalent in developing countries suggest that the institutional in-
frastructure necessary to use economic instruments is not in place. 
Moreover, were a developing country to introduce a market-oriented 
system without a guarantee of sufficient administrative support or suita-
ble mechanisms of enforcement, the consequences could be highly 
problematic.85 Indeed, such a situation would likely lead to an uncon-
trolled increase in emissions. The result of a shift to sophisticated regu-
latory instruments could, in such circumstances, be wholly negative 
when compared to a traditional command-and-control system in which 
emission limits are clearly established in legislation. Where administra-
tive structures show serious shortcomings, it is better to structure mate-
rial environmental law in such a way that the effectiveness of the law 
does not depend entirely upon administrative structures that may not be 
available. For developing countries, this likely requires an increased use 
of command-and-control systems and a rule-based instrument. 

2. Recent Insights on Corruption 

In many developing countries, corruption presents another obstacle to 
establishing effective environmental regulation. As with the lack of ad-
ministrative capacity, the preferred economic solution is to fight the cor-
ruption problem itself in order to increase the possibility of enforcing an 
environmental law based on Northern models.86 However, a great deal 
of time and effort has been spent by numerous international organiza-
tions attempting to tackle corruption in the administrative structures of 
developing countries without any noticeable improvements.87 This sug-
gests that, as with capacity building within institutions, it could take a 
very long time before this ideal solution can improve environmental 
regulatory outcomes.88 

                                                 
85. A positive aspect of implementing economic instruments in developing countries could be 

that the policy-makers are newly trained in applying these instruments and could thus enjoy more 
freedom in experimenting with them than policy-makers in countries that have long been trained 
in “reliance on regulation and an entrenched bureaucracy accustomed to the old rules.” O’Connor, 
supra note 40 at 95. 

86. See SUSAN ROSE-ACKERMAN, CORRUPTION AND GOVERNMENT: CAUSES, CONSEQUENCES 

AND REFORM 2–6 (1999); WORLD BANK, COMBATING CORRUPTION IN INDONESIA, supra note 
33, at 9–12; Grat van den Heuvel, Corporate Crimes in East and West: In Search of ‘Collusion,’ 
in INTERNATIONAL TRENDS IN CRIME: EAST MEETS WEST 121, 121–23 (Strang & Vernon eds., 
1982). 

87. See Jeff Huther & Shah Anwar, Anti-Corruption Policies and Programs: A Framework 
for Evaluation 7 (World Bank, Working Paper No. 2501, 2001). 

88. The result is that in countries like Indonesia programs aiming at the redistribution of sub-
sidized rice to poor households are likely to fail. Recently, Benjamin Olken has shown that, on 
average, 18% of rice intended for redistribution disappears. As a result, welfare losses from cor-
ruption are larger than potential welfare gains from the redistributive intent of the programs. Ben-
jamin A. Olken, Corruption and the Costs of Redistribution: Micro Evidence from Indonesia, 90 
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An alternative and more pragmatic approach would be to accept the 
existence of corruption and attempt to create an environmental legal re-
gime that is less corruptible. The work of Anthony Ogus dealing with 
the problems of corruption more generally is particularly relevant 
here.89 Ogus begins from the position that corruption is difficult to rem-
edy, and he recommends forms of regulation that are less susceptible to 
manipulation by corrupt officials. His approach builds upon the insights 
gained from the comparison of rule-based and standard-based systems, 
recognizing that the use of imprecise standards provides ample space for 
discretionary decisions and thus creates greater possibilities for oppor-
tunistic behavior. Precise rules can thus reduce the potential for corrupt 
behavior by bureaucrats.90 

The presence of corruption should have an impact on the choice of 
environmental instruments. Refined environmental instruments such as 
public participation, integration of environmental permits, decentraliza-
tion, and EIA are, from a Northern perspective, undoubtedly effective 
and useful for a strict environmental policy. Yet instruments like EIA 
and the delegation of powers to the executive (such as that in the Indo-
nesian Environmental Management Act) 91  are based on cooperation 
with administrative authorities. This cooperation may work well in 
Northern models, which assume that all public authorities cooperate in 
the execution and implementation of regulation in the public interest,92 
and in which extensive checks and balances ensure that civil servants 
and public authorities are accountable to the public at large. However, 
in countries where corruption is institutionalized,93 legislation that relies 
heavily on cooperation with decentralized public authorities (e.g., a 
permit system) runs a large risk of remaining a dead letter. Likewise, 
environmental agreements or so-called covenants, whereby govern-

                                                                                                                 
J. PUB. ECON. 853, 853–55 (2006). 

89. Anthony I. Ogus, Corruption and Regulatory Structures, 26 LAW & POL’Y 329, 338 
(2006); Ogus, supra note 63, at 721–34.  

90. Anthony Ogus, Regulatory Arrangements and Incentives for Opportunistic Behaviour, in 
ECONOMIC ANALYSIS OF LAW IN CHINA 151–63 (Thomas Eger, Michael Faure & Zhang Naigen 
eds., 2007); Posner, supra note 58, at 5 (arguing that rules allow for monitoring of judges and 
reduce the occurrence of bribery and lobbying); Hans-Bernd Schäfer, Rules Versus Standards in 
Rich and Poor Countries, supra note 62, at 118; see also Faure & Niessen, supra note 52, at 276 
(“General rules may indeed be suitable to overcome . . . the capture problems — that is, the sus-
ceptibility of government agencies to lobbying enterprises — that result from decentralized stand-
ard setting.”).  

91. Law No. 23/1997 Concerning the Management of the Living Environment, ch. 4, 6, 
LEMBARAN NEGARA [STATE GAZETTE] No. 68 of 1997 (Supp. 3699) (Indon.). 

92. Even though this assumption may be farfetched in some Northern legal systems as well, it 
can generally be considered a relatively realistic possibility. 

93. See Transparency International, Frequently Asked Questions About Corruption, http:// 
tinyurl.com/3x85nor (last visited Sept. 2, 2010) (“Corruption is operationally defined as the abuse 
of entrusted power for private gain.”). 
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ments and enterprises agree to reduce environmental pollution, should 
be avoided.94 When conditions suggest that public authorities may not 
act in the public interest in drafting environmental agreements, there is a 
real risk of capture of public authorities by industry, and it is thus un-
likely that the use of these agreements will be in the interests of the en-
vironment and the end-users and generate optimal outcomes. 

Similarly, the use of environmental taxation — a tool very much in 
vogue with economists at present95 — is ill-suited to a corrupt political 
culture. Where the level of taxation would be set and collected by com-
promised civil servants, it seems reasonable to suspect that the taxation 
scheme will see revenues corruptly diverted for private use, and there-
fore be an inefficient means of regulation. Even though such a corrup-
tion of the scheme may have certain incentive effects, the outcome can-
not be described as optimal and may even be counterproductive. In a le-
legal system where it is not possible to rely on civil servants to work in 
the public interest, it is therefore most optimal to rely upon traditional 
command-and-control instruments.96 

Making the process of regulation less corruptible has been suggested 
as another approach to the problem of corruption.97 An open and trans-
                                                 

94. See generally ENVIRONMENTAL AGREEMENTS: THE ROLE AND EFFECTS OF ENVIRON-
MENTAL AGREEMENTS IN ENVIRONMENTAL POLICIES (Environmental Law Network Internation-
al ed., 1998) (discussing case studies of environmental agreements in Europe and their effective-
ness in positively influencing environmental policy); ENVIRONMENTAL CONTRACTS: 
COMPARATIVE APPROACHES TO REGULATORY INNOVATION IN THE UNITED STATES AND 

EUROPE (Eric W. Orts & Kurt Deketelaere eds., 2001) (discussing environmental contracts as 
regulatory tools in the United States and Europe). 

95. See James M. Buchanan & Gordon Tullock, Polluters’ Profits and Political Response: 
Direct Controls Versus Taxes, 65 AM. ECON. REV. 139, 139 (1975) (acknowledging the per-
ceived “superior efficacy” of penalty taxes among economists before presenting a theory of ex-
ternality control that looks at using regulation as opposed to a penalty tax); Robert W. Hahn, A 
New Approach to the Design of Regulation in the Presence of Multiple Objectives, 17 J. ENVTL. 
ECON. & MGMT. 195, 204–07 (1989) (discussing a new mechanism for making trade-offs in prob-
lems with multiple objectives, including environmental regulation); see also Michael Faure & 
Stefan Ubachs, Comparative Benefits and Optimal Use of Environmental Taxes, in 1 CRITICAL 

ISSUES IN ENVIRONMENTAL TAXATION 27, 29–46 (Janet Milne et al. eds., 2003); Michael Faure 
& Stefan Ubachs, Harmful Tax Measures and Greying of Taxation in the Netherlands; What 
Went Wrong?, in 2 CRITICAL ISSUES IN ENVIRONMENTAL TAXATION, supra, at 521–32. See gen-
erally Michael A. Brooks & Ben J. Heijdra, Rent-Seeking and Pollution Taxation: An Extension, 
54 S. ECON. J. 335 (1987) (responding to Lee’s article discussing optimal pollution tax modifica-
tions); Dwight R. Lee, Rent-Seeking and Its Implications for Pollution Taxation, 51 S. ECON. J. 
731 (1985) (discussing the differences in taxation schemes and their ability to equalize marginal 
benefit and costs of pollution). 

96. See Ruth G. Bell & Clifford Russell, Environmental Policy for Developing Countries, 18 
ISSUES SCI. & TECH., 63, 69–70 (2002) (discussing the difficulties for developing countries to 
effectively introduce market-based environmental regulatory schemes because of past political 
corruption). 

97. See ROSE-ACKERMAN, supra note 86, at 69–88; WORLD BANK, COMBATING CORRUPTION 

IN INDONESIA, supra note 33, at 57–58, 75–76. One can think of reforming the civil service by 
depoliticizing it, removing conflicts of interests, raising the quality of public officials recruited, 
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parent decision-making process for setting emission limits in permits, 
for example, would enable civil society organizations and other branch-
es of government to oversee the standard-setting procedure. Thus, in 
addition to other potential benefits it could provide, public participation 
could help remedy corruption problems. Ideally, the participation of civ-
il society makes civil servants and administrative authorities more ac-
countable to the citizenry for decisions such as whether to permit a par-
ticular hazardous activity.98 Similarly, it allows the public to voice their 
concerns about specific existing or planned industrial activities. In this 
way, the decision-making process becomes more transparent and the 
public interest can act as a stronger counterweight to lobbying by indus-
trial interest groups. Thus, in theory, the outcome of public participation 
would increase the likelihood that decisions will be rendered in the gen-
eral public interest.  

However, this approach also raises a number of concerns. Ogus, for 
example, has highlighted the danger of open consultation processes, 
where direct access to civil servants can increase the opportunity for 
corruption; the problem is that participation grants access to the regula-
tor not only to the public at large, but also to those being regulated.99 
Public participation may have a role to play in preventing corruption in 
certain circumstances, particularly where corruption is endemic rather 
than opportunistic;100 however, where increased public participation en-
hances the risk of corruption, a rule-based system of regulation remains 
the best generally applicable solution to the difficulties to implementa-
tion and enforcement caused by corruption.  

An equally interesting consideration in the design of regulation to 
avoid the effects of corruption is the complementary role of liability 
rules.101 Under this model, the conditions of a permit would have no ex-
culpatory effect as far as liability was concerned; in other words, a regu-
                                                                                                                 
increasing transparency by establishing clear procedural steps, improving auditing and monitoring 
systems and extending external powers of appeal and review. 

98. See generally Indonesia Fights Corruption with People Power, BBC NEWS, Nov. 6, 2009, 
http://tinyurl.com/3amzkd4 (describing the recent role of the public in using street demonstrations 
to force the dismissal of senior officials in the Indonesian government who allegedly attempted to 
undermine the standing and independence of the national anti-corruption agency). 

99. Ogus, supra note 63, at 730. 
100. Where corruption is opportunistic, public participation may provide the opportunity to 

engange in additional corrupt behavior. However, where corruption is endemic, the risk is nulli-
fied as corruption is a strong possibility and public participation is unlikely to provide an oppor-
tunity for corrupt dealings that did not already exist. In such a situation, public participation is-
likely to be a positive force against corruption and not an opportunity for it. 

101. See Michael Faure, Designing Incentives Regulation for the Environment 12 (Maastricht 
Faculty of Law, Working Paper No. 2008-7, 2008), available at 
http://ssrn.com/abstract=1290523; see also Steven Shavell, A Model of the Optimal Use of Liabil-
ity and Safety Regulation, 15 RAND J. ECON. 271, 271–80 (1984) (noting the differentiation be-
tween liability and regulation).  



120 VIRGINIA JOURNAL OF INTERNATIONAL LAW [Vol. 51:95 

latory compliance defense would not be available. In practice, this 
would entail that when an industrial operator had received a favorable 
permit through corrupt means such as a bribe, and had met the standards 
contained therein, victims of environmental damage or pollution would 
nonetheless be able to hold the enterprise liable for the harm caused. Li-
ability rules can thus play an important complementary role in situations 
of regulatory failure.102 Allowing liability in these circumstances can 
serve as an important way to prevent powerful industrial pressure 
groups from exerting pressure over civil servants, whether through ex-
plicitly corrupt means or not. However, these rules are complementary 
in the sense that they can only be effective where citizens are able to 
bring a claim before an independent judiciary that has the authority to 
order the liable enterprise to pay compensation to the victims and en-
force such an order. Where corruption extends beyond the civil service 
and has infected the judicial branch — a common situation in develop-
ing countries — the utility of liability rules in remedying corruption at 
the standard-setting stage will be limited.103 It may well, however, have 
utility in certain countries and is therefore worth considering on a case-
by-case basis. 

3. Centralized Versus Decentralized Decision Making 

As a corollary to considerations of the types of regulation — rules or 
standards — that are most likely to be effective in instances of either 
weak administrative capacity or widespread corruption, the location of 
decision making is also likely to have a profound impact on the effec-
tiveness of environmental regulation. As external (illegal) influences are 
possible at all levels of government, decision making should occur 
where it is most likely that standards will be set in the public interest.104 
A well-known problem with the decentralization of standard-setting 
power to local governments is that local authorities are often particular-
ly vulnerable to lobbying by industrial interest groups as a consequence 
of the controlling role that such groups often play in the socio-economic 
interests of local communities. In the specific area of environmental 

                                                 
102. See Michael Faure, Economic Analysis of Tort and Regulatory Law, in TORT AND 

REGULATORY LAW 399, 412–14 (Willem H. van Boom et al. eds., 2007). 
103. There is however a risk with using liability in this way. Preventing permits from consti-

tuting protection against liability could trigger frivolous lawsuits by opportunistic victims who 
calculate that a company would rather settle a case than engage in expensive court proceedings. 
However, this risk is likely only to be a problem in particularly litigious countries and is, we sug-
gest, unlikely to constitute a significant threat in developing countries. 

104. See generally Faure, supra note 52, at 740; Hans-Bernd Schäfer, Rules Versus Standards 
in Rich and Poor Countries, supra note 62, at 115. In analogy to the two foregoing sections one 
could again argue that the best solution would be to restrict the influence of lobby groups and that 
the coping strategies proposed here are only second-best options. 
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regulation, it is more likely that environmental standards will be created 
in the public interest after a reasonably transparent decision-making 
process at the central level, far away from efforts by local lobby groups 
to influence the process.105 Studies on the efficacy of environmental 
regulation in developed countries suggest that even where local gov-
ernments are not corrupt, it is difficult for local or state authorities to set 
stringent environmental standards in the public interest given the im-
portance of a particular industry to the economic life of the locality.106 
Moreover, as more studies are done on the effects of decentralization in 
relation to environmental management in developing countries, the evi-
dence almost overwhelmingly points to the capture of the decision-
making process by local elites at the expense of end-users such as poor 
fishermen and small farmers. Such studies suggest that the poorest are 
better off where direct intervention by the central government is greater 
and the law is enforced against local elites.107 Moreover, given the like-
lihood of capture and exploitation by local elites,108 the environment is 
                                                 

105. See generally MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS 

AND THE THEORY OF GROUPS (1965). Olson argues argues that large groups will face relatively 
high costs when attempting to organize for collective action while small groups will face relative-
ly low costs. Furthermore groups will have difficulties organizing themselves when there is only a 
small share of the benefits of the action for each group. Smaller groups, however, are better able 
to organize where there is a clearer gain for their members. But cf. Richard L. Revesz, Federalism 
and Environmental Regulation, in ENVIRONMENTAL LAW, THE ECONOMY, AND SUSTAINABLE 

DEVELOPMENT 37 (Richard L. Revesz et al. eds., 2000) (examining the relationship between fed-
eralism and environmental regulation in the U.S. context); Richard L. Revesz, Federalism and 
Environmental Regulation: Lessons for the European Union and the International Community, 83 
VA. L. REV. 1331, 1337–39 (1997); see also Per G. Frederickson & Noel Gaston, Environmental 
Governance in Federal Systems: The Effects of Capital Competition and Lobby Groups, 38 
ECON. INQUIRY 501, 501–14 (2000). 

106. Daniel C. Esty in particular has stressed the possibility of public choice distortions at the 
state level and argued in favor of standard setting at the centralized federal level. See Daniel C. 
Esty, Revitalizing Environmental Federalism, 95 MICH. L. REV. 570, 597–98 (1996); Daniel C. 
Esty & Damien Geradin, Environmental Protection and International Competitiveness: A Con-
ceptual Framework, 32 J. WORLD TRADE 5 (1998). 

107. See, e.g., Béné et al., supra note 26, (noting in a highly critical study of fishery decen-
tralization programs in sub-Saharan Africa the failure to improve governance with decentraliza-
tion and an altered distribution of power to the detriment of the fishermen). See generally Charles 
E. Benjamin, Legal Pluralism and Decentralization: Natural Resource Management in Mali, 36 
WORLD DEV. 2255 (2008) (suggesting that the shift to decentralized decision making in the con-
text of natural resource management in Mali has created a new local elite that undermines the 
functioning of customary institutions to the detriment of the poorest); Holly Sims, One-Fifth of 
the Sky: China’s Environmental Stewardship, 27 WORLD DEV. 1227 (1999) (cataloging the struc-
tural problems of enforcement of environmental regulation in China following devolution of the 
administration of the rules to the provinces); Nandini Sundar, Is Devolution Democratization?, 29 
WORLD DEV. 2007, 2007 (2001) (examining the success of “participatory committees” forest 
management in India, concluding that what matters in achieving success is not devolution but 
state accountability). 

108. See generally Zbinden & Lee, supra note 14, at 255 (noting that, while the Costa Rican 
scheme has been very successful, participants and thus beneficiaries of the payments are consid-
erably more likely to be relatively wealthy and well-educated farmers). 
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likely to suffer. Local elites and their administrations are likely to be 
more dependent upon the revenues generated by the consumption of 
natural resources, such as logging or mining, than those making deci-
sions at the central level. In other words, as the cited studies suggest, 
where sufficient revenues are not devolved in tandem with the decen-
tralization of environmental management, the cause of environmental 
sustainability is likely to suffer, as is the well-being of those who rely 
upon natural resources. This Article further assumes that it is much 
more costly for lobby groups to organize their constituents at higher 
levels of government, as divergent regional and national interests have 
to be aligned, thereby potentially diminishing their influence.109 

In addition to reducing the opportunities for undue influence on the 
regulatory process, centralized decision making also appears to reduce 
costs, given that the limited available human capital can be accumulated 
at the central level.110 A centralized, rule-based system works in a less 
capital-intensive manner. The history of environmental regulation in 
China, for example, strongly suggests that attempting to decentralize 
decision making without the requisite administrative capacity leads to 
fragmented authority and problems of accountability.111 It is thus gener-
ally more efficient in terms of costs to shift decision making to the cen-
tral level when the national administrative capacity is low.  

As noted at the beginning of this Part, generalizations about develop-
ing countries are only somewhat helpful. In making use of the research 
referred to above, individual evaluations are necessary in each particular 
case to determine whether local governments are capable of setting effi-
cient environmental standards after a balanced and transparent decision-
making process, or whether regulatory decision making should be con-
ducted at the central level, which, because of its relative size, is better 
able to withstand undue influence.112 Thus, a decision concerning the 

                                                 
109. See ANTHONY OGUS, REGULATION: LEGAL FORM AND ECONOMIC THEORY 103 (1994). 

For a counterargument, see Frank H. Easterbrook, The State of Madison’s Vision of the State: A 
Public Choice Perspective, 107 HARV. L. REV. 1328, 1338 (1994) (“There is no reason to con-
clude that the federal government is less vulnerable to faction once the factors that created agency 
space, in which virtuous legislators could operate, have fallen. The national government will en-
act fewer private-interest laws than the aggregate of state and local governments, but the public 
interest costs of each such law will be greater.”). 

110. See Hans-Bernd Schäfer, Rules Versus Standards in Rich and Poor Countries, supra 
note 62, at 129. 

111. See Sims, supra note 107 (providing an analysis of the system of Chinese environmental 
regulation). 

112. To some extent, this determination resembles findings on problems with decision mak-
ing within the European Union. Within the European context, some NGOs may be very influen-
tial at the local level precisely where the environmental problems are felt the most. For this rea-
son, some argue that industrial lobbying in Europe will experience more countervailing power 
from NGOs at the local level than at the non-transparent bureaucratic level in Brussels.  
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optimal level of standard setting will depend upon the degree of corrup-
tion and the scale of industrial lobbying at the various levels of govern-
ment, as well as the degree of impact such a decision will have within a 
given local community. Moving decision-making competencies to the 
central level therefore only makes sense if the corruption risk is lower 
there, if a transparent decision-making process at the central level can 
better guarantee that environmental standards will be set in the public 
interest, or where the nature of the environmental problem to be tackled 
does not require considerable cooperation of local people.  

B. Lessons from Economic Analysis 

As the paragraphs above demonstrate, nuanced lessons from recent 
law and economics scholarship frequently lead to different policy rec-
ommendations in developing countries than in developed countries 
when considering the efficacy of particular institutions and instruments.  

First, a lack of human capital (and capacity) in developing countries 
may necessitate minimal reliance upon highly refined and elaborate en-
vironmental legal rules, which depend to a large extent for their effec-
tiveness upon implementation by administrative authorities. Where ad-
ministrative authorities, or the judiciary, lack capacity to implement 
such rules, environmental law is likely to be largely ineffective. A con-
crete lesson from this literature is that although this regulatory structure 
is often proposed as an ideal model for a modern environmental policy, 
it may be unwise to regulate by means of vague standards such as those 
set forth in permits by administrative authorities. Instead, the regulator 
should set out a limited number of environmental obligations in a very 
precise way, thus minimizing the need for further reliance upon admin-
istrative authorities for their implementation or effectiveness. This 
method adheres to the idea that little discretion should be left to the bu-
reaucracy, given its high susceptibility to corruption. Even if there are 
clear rules, there must be civil servants to enforce them, and the possi-
bility of corruption will always exist. But when there are clear and pre-
cise rules, deviations are very easy to detect and thus also to challenge.  

A second insight relates to the choice of optimal instruments. Again, 
traditional environmental scholarship argues that flexible, market-based 
(often referred to as “economic”) instruments such as environmental 
taxes and emissions trading are the preferred means of regulation. How-
ever, an important lesson to draw from the law and economics literature 
is that such financial instruments may well be counter-productive in a 
corruption-tainted environment.  

A third lesson relates to the level of governance. Traditional scholar-
ship, based primarily upon regulatory experience in developed coun-
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tries, holds that standard setting should take place at the local level. This 
allows local circumstances to be taken into account and arguably en-
sures that environmental standards correspond to location-specific cir-
cumstances in an optimal way. However, as may often be the case in 
developing countries, where local authorities and elites are particularly 
prone to corruption, the risk of corruption may outweigh the claims to 
democratic transparency and local efficiency. Thus, where it appears 
that the risk of collusion is greater at the local level, shifting decision 
making to the central level is more likely to ensure that standards are set 
in the public interest. 

These examples suggest that law and economics insights, when ap-
plied to the area of environmental law, lead to important lessons for op-
timal environmental regulation in developing countries. Two conclu-
sions can be drawn. First, the literature suggests that even though 
enforcement remains a cornerstone of any effective environmental poli-
cy, it is at least as important to pay attention to rule making and stand-
ard setting themselves. Simply improving the effectiveness of the en-
forcement system where the rules themselves are inadequately suited to 
a given situation will not greatly improve the effectiveness of the legal 
regime.  

Second, these insights strongly suggest that optimal instruments in 
developing countries may well be totally different from optimal envi-
ronmental policy designs for developed countries. A huge problem for 
environmental law in developing countries has been (and remains) that 
much of the policy advice in this area was based on positive experiences 
with particular instruments in developed countries. Too often, too little 
consideration has been given to the design of environmental regulations 
in developing countries and whether a given type of regulation was ap-
propriate to the actual environmental problems faced, whether deter-
mined by the geographical or climatic situation, by the level of econom-
ic and institutional development, or by the legal, administrative, and 
social systems of the recipient country and the cultural norms embedded 
within it. The insights from law and economics scholarship presented 
here thus suggest the need for increased skepticism about legal trans-
plantation — a point taken up in the law and development literature to 
which we now turn.  
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III. THE HARD-LEARNED LESSONS OF LAW AND DEVELOPMENT 

Law and development as a field of study examines the use of law as a 
tool of development, however defined. Law can assume an instrumen-
talist approach, where it forms a necessary framework for economic 
growth, or a deontological one that considers law, or the rule of law, a 
good in itself.113  

The existence of a relationship between law and development — i.e., 
that legal norms and the legal system fundamentally affect the opportu-
nities for, or the trajectory of, development — is an idea that dates back 
to the mid-nineteenth century,114 and is now something of an orthodoxy 
in development discourse.115 Yet doubts remain. Indeed some continue, 
rightfully, to inquire into the strength of the link between law and de-
velopment.116 Doubts about the intuition that law, as a framework for 
society and a repository for its values, must play an important enabling 
role in development has led the field of law and development through a 
number of painful self-assessments.117 These periods of critical self-
doubt or self-estrangement have meant that law and development schol-
ars were quicker than similarly placed economists to admit that not only 
do they not have all the answers, but also that they really know very lit-
tle about the best path for achieving development beyond general pre-
scriptions. This willingness to question the foundations of their own 
field helps make clear and avoid the pitfalls and dangers of using law as 
a tool of development, even as prescriptions of what does work remain 
elusive.118 Thus, past failures of law and development efforts provide 
                                                 

113. More generally, development as freedom may be conceived of as human freedom. See 
AMARTYA SEN, DEVELOPMENT AS FREEDOM (1999). 

114. See Duncan Kennedy, Three Globalizations of Legal Thought: 1850–2000, in THE NEW 

LAW AND ECONOMIC DEVELOPMENT, supra note 52, at 19, 25–26 (highlighting a globalized 
commitment to legal structure and the protection of rights beginning in the second half of the 
nineteenth century). 

115. See, e.g., MAX WEBER, THE PROTESTANT ETHIC AND THE SPIRIT OF CAPITALISM (Tal-
cott Parsons, trans., Scribner’s 1958); Mancur Olson, Jr., Big Bills Left on the Sidewalk: Why 
Some Nations Are Rich, and Others Poor, 10 J. ECON. PERSP. 3, 22 (1996). 

116. See, e.g., Davis & Trebilcock, supra note 52, at 6. Ultimately, the authors suggest that 
there is sufficient empirical evidence to support a correlation between legal institutions, such as 
an independent judiciary, and economic growth. More often, disputes concern the type of legal 
reform that is necessary. While some focus on contract rights as the necessary first step, others 
highlight secure property rights. Compare Posner, supra note 58, with HERNANDO DE SOTO, THE 

MYSTERY OF CAPITAL: WHY CAPITALISM TRIUMPHS IN THE WEST AND FAILS EVERYWHERE 

ELSE (2000). Lawyers tend to focus on the system itself. Davis & Trebilcock, supra note 57. Tre-
bilcock and Daniel’s analysis of recent law and development literature suggests, however, that 
there is no robust link between codes of law, such as property rights, and growth. See 
TREBILCOCK & DANIELS, supra note 55, at 9–12. 

117. See, e.g., David Trubeck & Marc Galanter, Scholars in Self Estrangement: Some Reflec-
tions on the Crisis in Law and Development Studies in the United States, 4 WIS. L. REV. 1062, 
1063–64 (1974). 

118. Although just as prescriptions for reform are not generalizable across developing coun-
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important lessons for new attempts at any type of legal reform in devel-
oping countries, and such lessons largely complement a law and eco-
nomics approach.  

Whereas a law and economics approach focuses on the nature of the 
regulatory framework, and to a lesser extent on questions of content, a 
law and development approach looks instead primarily at issues of pro-
cess. In place of effectiveness, the focus shifts to questions of legitima-
cy, where legitimacy of the design of environmental regulation is seen 
as crucial not only for its own sake but in ensuring the effectiveness of 
the resulting attempts at regulation as well. Effectiveness is thus viewed 
as an important part of legitimacy rather than a goal in itself. Such a fo-
cus on process must necessarily acknowledge the inherently political 
nature of legal reform where change of any kind alters the balance be-
tween winners and losers. It must also acknowledge that the dependence 
of both individuals and communities at all levels of society on their en-
vironment (although, crucially, not always in the same way) makes the 
question of the nature of the process of adoption of environmental regu-
lation that much more important. Moreover, a process-focused approach 
emphasizes the nature of the relationship between advisors from outside 
and the recipients of their reform efforts. Key aspects of this relation-
ship include the extent to which recipients actively seek outside assis-
tance, the extent to which the process is dictated and controlled locally, 
and the mindset the outside advisors have with respect to understanding 
the environmental problem and the legal tools at hand.  

This Part shall attempt to elaborate on these elements in the context 
of environmental regulation, beginning with one of the actors most fre-
quently overlooked in the context of law and economics: the state.  

A. The Regulatory State  

The first important insight for legal reform efforts in developing 
countries and for development efforts generally concerns the importance 
of the role of the state in creating, legitimizing, and enforcing the regu-
latory framework. This lesson does not concern the efficiency of the 
regulatory environment, but rather whether or not the state should play a 
large part in economic development. However, while the precise role 
that the state should occupy in stimulating the economy is still hotly 
disputed, the contribution of lawyers to the debate suggests that the role 
of the state should not be downplayed in creating and enforcing regula-
tory environments.119 This is so for two reasons worth elaborating here. 

                                                                                                                 
tries, neither are descriptions of problems. However, the types of problems with the design and 
implementation of reforms are nonetheless frequently similar. 

119. Moreover, research looking at the success of the so-called Asian tiger economies sug-
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The first reason is a practical one. The alleged shift at the global level 
to self-regulation has attracted much attention and support from both the 
left and right. However, despite the hype, the evidence suggests that 
self-regulation is not a panacea for the ills of unfettered global capital-
ism and the inability of developing countries to regulate it effectively.120 
Rather, self-regulation is most likely to be effective in conjunction with 
robust state capacity, where the state establishes and enforces rules on 
disclosure of corporate information relating to risk and harmful activi-
ties, where it empowers and supports a civil sector capable of monitor-
ing business activity, and where it punishes persistent law-breakers.121 
The developing state thus needs to set and enforce a regulatory frame-
work that makes possible the impetus towards self-regulation.  

On a related note, the self-regulation literature has suggested that de-
veloping countries are well-situated to benefit substantially from so-
called responsive regulation.122 This theory of regulation, which envi-
sions a republican conception of democracy and is based upon an em-
powered civic society as an important check on power, seems particu-
larly well-suited to environmental legislation. The basic idea of 
responsive regulation is that regulators should respond to the conduct of 
those they seek to regulate in deciding how best to achieve enforcement. 
This assumes the self-regulatory efforts of corporations and individuals 
and uses punishment strategically to achieve greater compliance, esca-
lating up a dynamic regulatory pyramid.123 Such a method of regulation 

                                                                                                                 
gests that a strong state may be a vital element of kick-starting growth. See, e.g., Tom Ginsburg, 
Does Law Matter for Economic Development? Evidence for East Asia, 34 LAW & SOC’Y REV. 
829, 836 (2000); see also JOSEPH STIGLITZ, MAKING GLOBALIZATION WORK 7 (2006) (question-
ing the benefits of an open-market system in the developing world). 

120. See, e.g., Dan Danielson, How Corporations Govern: Taking Corporate Power Seriously 
in Transnational Regulation and Governance, 46 HARV. INT’L L.J. 411, 424 (2005); Ronen Sha-
mir, Corporate Social Responsibility: A Case of Hegemony and Counter-Hegemony, in LAW AND 

GLOBALIZATION FROM BELOW: TOWARDS A COSMOPOLITAN LEGALITY 92, 93–94 (Boaventura 
de Sousa Santos & César A. Rodríguez-Garavito eds., 2005) [hereinafter LAW AND 

GLOBALIZATION FROM BELOW]. See also the literature on transnational law and the role of cor-
porate entities therein, particularly Peer Zumbansen, Transnational Law, in ELGAR 

ENCYCLOPAEDIA OF COMPARATIVE LAW 738 (Jan M. Smits ed., 2006). 
121. Dana L. Brown & Ngaire Woods, Making Global Self-Regulation Effective in Develop-

ing Countries, in MAKING GLOBAL SELF-REGULATION EFFECTIVE IN DEVELOPING COUNTRIES 
6, 27–28 (Dana Brown & Ngaire Woods eds., 2007); see also John Gerard Ruggie, Taking Em-
bedded Liberalism Global: The Corporate Connection, in TAMING GLOBALIZATION 93, 117 (Da-
vid Held & Mathias Koenig-Archibugi eds., 2003).  

122. John Braithwaite, Responsive Regulation and Developing Economies, in MAKING GLOBAL 

SELF-REGULATION EFFECTIVE IN DEVELOPING COUNTRIES, supra note 121, at 149. For respon-
sive regulation more generally, see JOHN BRAITHWAITE, RESTORATIVE JUSTICE AND 

RESPONSIVE REGULATION (2002); John Braithwaite, On Speaking Softly and Carrying Big 
Sticks: Neglected Dimensions of Republican Separation of Powers, 47 U. TORONTO L.J. 305 
(1997). 

123. For more details and diagrams, see Braithwaite, Responsive Regulation and Developing 
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is well-suited to governments with limited enforcement capability. By 
taking as a starting point the observation that all governments rely to a 
considerable extent on self-regulation, the theory is designed to enable 
governments to make the most of their capacity. Moreover, responsive 
regulation relies upon the efforts of a wide range of societal actors to as-
sist in compliance efforts. This seems particularly appropriate in the 
context of environmental regulation, where a large number of actors — 
governmental, private, civil society, etc. — coming from both the na-
tional and international level are likely to have an interest in a particular 
environmental problem, albeit perhaps for different reasons. The interest 
we all share in the protection of our natural environment, wherever it 
may be, ensures, for example, that the civil society actor best-placed in 
terms of resources to monitor and raise awareness of environmental 
problems may be based in a different part of the world. Similarly, the 
nature of globalized business means that the biggest corporate threat to 
the environment is likely to come from a transnational actor, and the 
problems for developing countries attempting to enforce environmental 
standards against such actors are well known.124 

Responsive regulation takes a circular theory of democratic account-
ability approach, in which governance institutions such as audit offices, 
ministries, and courts link together with NGOs and public institutions, 
both domestically and internationally, to ensure compliance with the 
rules. Weak regulators can become stronger by networking with other 
weak actors and by engaging with stronger actors in the developed 
world, such as global accounting firms or an international NGO that 
provides information on the polluting activities of a transnational corpo-
ration and employs its own networks to shame the polluter. This sketch 
of a potentially promising approach to environmental regulation in de-
veloping countries — combining as it does the decentralized enforce-
ment of norms based upon trust with the enforcement framework of the 
formal legal system — suggests that theories of compliance are more 
likely to be effective where they take into account the often transnation-
al nature of both the actors involved in environmental problems and en-
vironmental problems themselves.  

The second reason to consider the role of the state relates to its ability 
to legitimize regulatory efforts. Without entering the debate on the na-
ture of legitimacy, we stress the simple point that development policy-
making is necessarily and inherently political. Indeed, it is, in the recent 

                                                                                                                 
Economies, supra note 122, at 153, 154–56. 

124. For an illuminating study of attempts to ensure the compliance of transnational corporate 
actors with environmental standards in the context of World Bank rules, see DAVID SZABLOWSKI, 
TRANSNATIONAL LAW AND LOCAL STRUGGLES (2007). 
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words of David Kennedy, “saturated with political significance.”125 This 
is so, as Kennedy points out, both in the commonly understood ideolog-
ical meaning of distinctions between left and right as well as in terms of 
distributional choices about resources, whether such choices relate to 
distribution between groups within society, between North and South, 
children and adults, men and women, urban and rural, rich and poor, 
and so on.  

Yet recent efforts to trace the history of the law and development 
movement and to analyze that history in the context of the orthodoxy 
now attached to the rule of law in the development discourse highlight 
the strong tendency throughout the various stages of law and develop-
ment to view law as instrumental, even where the rule of law is an end 
in itself. For example, discussions about the rule of law as a good in it-
self tend to reflect solely upon its role as a conduit of rights and of due 
process, in which the neutrality of private law is taken as a given.126 
What is rarely acknowledged in such discussions is that the law is a lo-
cus of political disputes. Instead, development efforts have traditionally 
been viewed as apolitical — as the work of experts both following and 
giving independent and neutral advice on the appropriate path of devel-
opment. Historical analyses of the law and development movement — 
its successes and failures, its ideology and lacunae — have thus high-
lighted not only the attempts to deny the political nature of development 
policy-making and, more specifically, the shift to a highly formalized 
rule of law in which policy-making becomes merely the design and me-
chanical application of the law. 

Yet regulatory efforts necessarily contain normative understandings 
and concepts that determine priorities and thus affect distributional out-
comes. For example, choosing to view environmental law through an 
anthropomorphic lens rather than viewing the environment as deserving 
of protection for its own sake will affect both the design and application 
of environmental law, and thus determines who is affected and to what 
extent. Societal understanding of concepts such as property and public 
good has a similar impact. Denying that political choices inhere in both 
policy-making and the implementation of the law will isolate critical 
distributional choices from public discussion and challenge.  

                                                 
125. David Kennedy, The “Rule of Law,” Political Choices, and Development Common 

Sense, in THE NEW LAW AND ECONOMIC DEVELOPMENT, supra note 52, at 95. 
126. The supposed economic neutrality of private law, in particular contract and property re-
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Santos, Introduction: The Third Moment in Law and Development Theory and the Emergence of 
a New Critical Practice, in THE NEW LAW AND ECONOMIC DEVELOPMENT, supra note 52, at 13–
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If the design and implementation of environmental regulation is nec-
essarily shot through with political significance, then for new regulation 
to be viewed as legitimate by those it regulates and those on whose be-
half it regulates, the political choices being made need to be openly 
acknowledged and made in a language that those affected can under-
stand so that they can challenge such choices should they wish to.127 
Ensuring the legitimacy of regulation in this manner is obviously the 
role of the developing state. As such, advice to governments designing 
new legislation should not downplay the nature and importance of the 
normative choices that are being made. As suggested above, the protec-
tion and exploitation of the environment is a particularly high-stakes 
arena, given the likely dependence of a large portion of the populations 
in developing countries upon the environment for their livelihood and 
well-being. 

B. The Developing State  

The revitalization of law and development at the beginning of the 
1990s took the form of a Weberian emphasis on law as a facilitator of 
capitalism, in which individual entrepreneurs were placed at the centre 
of economic growth.128 In this neoliberal approach, the role of law — in 
contrast to the modernization theory that Weber also inspired — is to 
constrain the state from interference in the affairs of individuals, who 
are both the source of capital and are best able to decide what to do with 
it. Secure property rights are therefore necessary to create incentives.129 
While this theory has dominated the second phase of law and develop-
ment, more recent analyses of the rapid economic development of East 
Asia have suggested that law has played a different role in the develop-
ment of these non-European countries. There are two aspects worth not-
ing. 
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to development. See Declaration on the Right to Development, G.A. Res. 41/128, U.N. Doc. 
A/RES/41/128 (Dec. 4, 1986); see also Anne Orford, Globalization and the Right to Develop-
ment, in PEOPLES’ RIGHTS 127, 171–74 (Philip Alston ed., 2001).  

128. See Douglass C. North, Institutions, Ideology, and Economic Performance, 11 CATO J. 
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129. See, e.g., DE SOTO, supra note 116. 
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1. Informal Alternatives to Law 

Long ago, Hans Kelsen highlighted the inability of formal state law 
to colonize totally the normative realm. More recently, Charles Leben 
paraphrased Kelsen’s contribution to the field of law and development: 

[A]ny legal order which is based on a territory invariably con-
sists of a combination of norms, some of which are valid for the 
entire territory (known as the “central” norms), while others are 
valid for part of the territory only (and known as “local” or “par-
tial” norms). A wholly centralized legal order with no local 
norms is virtually impossible to set up.130 

In place of the emphasis on the enforcement of private law, numerous 
studies on Chinese capitalism have made clear that securing property 
and contract rights was not the main purpose of law in traditional Asian 
societies.131 Instead, law was an instrument of state interest and its un-
predictable effects led merchants and traders to avoid formal encounters 
with the legal system. In its place, an informal legal order developed in 
parallel to state law. Since in the absence of formal enforcement this in-
formal order relied upon trust as the guarantee of economic exchange, 
economic activity was embedded within social relations. This form of 
“relational capitalism” was remarkably successful, and remains so today 
for Chinese communities throughout Southeast Asia.132 We do not in-
tend to suggest that informal law is preferable to formal law133 or that 
they are mutually exclusive.134 Rather, we wish to highlight the exist-
ence of informal normative systems and to note that they can be particu-
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larly important in developing countries with a historical absence of a 
strong formal legal system. As such, legal reform efforts need to take 
account of informal normative systems. Legal systems without a highly 
codified body of formal law may find it difficult to develop one.135 The 
parallel existence of informal regulatory systems can undermine reform 
efforts when actors opt to do business within the informal system, thus 
bypassing the new legislation; in addition, reform efforts may disrupt 
the balance that exists between formal and informal norms, with a host 
of unintended and problematic consequences. For example, legal re-
forms that are adopted too quickly, and thus upset this balance, may 
create conditions for corruption.136 Careless changes to the formal legal 
system may trap people within the informal sector, disenfranchising 
them without giving them the opportunity to formalize their situation or 
assets.137 Finally, legal reforms are more likely to take root where they 
operate in harmony with the informal legal order as well as the formal 
order. This entails that the speed at which reforms are adopted — 
whether or not they allow time for actors to adjust — is an important 
factor in successful legal reform. 

Taking account of such legal pluralism is particularly important in 
considering legal reform in African countries. In their colonization of 
Africa, European powers encountered an array of local legal orders. 
These customary systems were left largely in place both for conven-
ience — colonial powers could rule indirectly through customary au-
thorities — and because the colonial powers could use local legal orders 
as a means of distinguishing the “civilized” world from the “barbarian” 
civilizations. For example, in French West Africa, Europeans and city 
dwellers followed French law, while village elders governed rural popu-
lations by customary law. As Merry notes in her classic text, legal plu-
ralism itself became an instrument of subjugation.138 Although the push 
for a unified legal order was a strong feature of post-independence na-
tion-building in many African states, customary law survived such cen-
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136. See Per Bergling, Theory and Reality in Legal Co-operation: The Case of Vietnam, in 
LEGAL ASSISTANCE TO DEVELOPING COUNTRIES: SWEDISH PERSPECTIVES ON THE RULE OF 

LAW 61, 65–67 (Per Sevastik ed., 1997) (citing a study done in Vietnam showing that legal re-
forms adopted too quickly lead to imbalance and the potential to create conditions for corruption); 
see also Ginsburg, supra note 119, at 852 (citing a study done in Vietnam to show how legal re-
forms that are adopted too quickly can lead to corruption). 

137. See, e.g., Jane E. Larson, Negotiating Informality Within Formality: Land and Housing 
in the Texas Colonias, in LAW AND GLOBALIZATION FROM BELOW, supra note 120, at 140, 144 
(arguing for progressive realization as a model for the formal system to respond to the informal 
legal norms).  

138. Benjamin, supra note 107, at 2258. 
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tralization efforts in many places.139 Numerous studies addressing the 
difficulties of integrating customary and statutory land tenure systems 
suggest the overwhelming importance in designing effective regulation 
of taking into account the plurality of legal norms in operation and of 
adopting a pragmatic approach to integrating norms on a given issue in-
to a coherent whole.140 Moreover, the strength of customary law is rele-
vant not only in resolving the uncertainty that comes from overlapping 
norms, but also in locating decision making. Legal reforms that favor 
decentralization, for example, require a detailed understanding of the 
complex interaction between local government, in which decentralized 
powers are usually vested, and community governance structures, where 
local knowledge and capacity are usually located. Where the local 
knowledge and capacity are ignored, the devolved powers are frequently 
imposed on top of community structures, and the result is confusion and 
the creation of a new elite. Taking account of the informal norms gov-
erning a particular situation is especially pertinent for environmental 
regulation in developing countries, where control of natural resources 
and the balance between exploitation and sustainability upon which so 
many communities depend is likely to be determined according to local 
custom. Upsetting that balance by introducing formal regulation that 
fails to take account of customary norms can not only deprive local 
people of their livelihoods, but can also tip the balance towards non-
sustainable exploitation, both of local people and of the environment.141 

2. The Developmental State 

The role of the state in facilitating economic growth provides another 
source of contention between neoliberal development theory and the 
East Asian example. Studies on East Asian economic growth stress the 
dominant role of the state in leading growth and in coordinating broader 
development efforts.142 The East Asian example suggests that in place 
of the self-restraining state of neoliberal design, the developmental state 
manipulates the market to achieve its development plan by, for example, 

                                                 
139. See, e.g., Philippe Lavigne Delville, Harmonising Formal Law and Customary Land 

Rights in French-Speaking West Africa, in EVOLVING LAND RIGHTS, POLICY AND TENURE IN 

AFRICA 97 (Camilla Toulmin et al. eds., 1999) (discussing methods of reconciling customary land 
rights and formal land reform in West Africa). 

140. See LORENZO COTULA ET AL., LAND TENURE AND ADMINISTRATION IN AFRICA 30 
(2004); Benjamin, supra note 107, at 2273; Camilla Toulmin et al., Introduction to THE 
DYNAMICS OF RESOURCE TENURE IN WEST AFRICA 1, 5, 10–11 (Camilla Toulmin et al. eds., 
2002). See generally INT’L INST. FOR ENV’T & DEV., EVOLVING LAND RIGHTS, TENURE AND 

POLICY IN SUB-SAHARAN AFRICA (C. Toulmin & J. Quan eds., 2000). 
141. See, e.g., Benjamin, supra note 107, at 2267–74. 
142. STIGLITZ, supra note 119, at 48–49 (outlining a comprehensive development framework 

using development in East Asia as a positive example). 
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manipulating the legal system to create high informal import barriers.143 
The developmental state, as demonstrated in East Asia, works in tandem 
with the market, empowering domestic economic actors rather than 
merely seeking to limit governmental interference. Empirical analysis of 
growth in East Asia has therefore led to the suggestion, articulated by 
Tom Ginsburg, that “the developmental state requires its own particular 
legal configuration.”144 That configuration, according to Ginsburg, takes 
the form of stable property and contract rights, but also “an administra-
tive law regime that allows for maximum bureaucratic flexibility and 
minimum transparency.”145  

If developing states require a particular legal and administrative con-
figuration in order to jump-start growth, then legal reform efforts in sec-
tors such as environmental protection will need to take account of a 
“developmental administrative law regime.” This regime will allow re-
formers to avoid hampering the economic growth that is crucial to more 
effective environment regulation in the longer-term, thereby facilitating 
an effective system of environmental regulation, given that it is unlikely 
that a developing country will impede economic growth in order to pro-
tect the environment.146 

C. Transplanting Legal Reform: Minimizing Rejection 

Transplantation as a means of plugging legislative gaps or improving 
legal systems has a long history, as noted in our background notes in 
Part I. The practice is intimately bound up with empire and civilizing 
narratives, from the imperial ambitions of Napoleon and the implanta-
tion of French civil law throughout Western Europe to the “end of histo-
ry” narrative that accompanied the rush to transplant legal code to the 
former Communist countries of Central and Eastern Europe. Between 
these two time periods, colonizing countries exported law to colonies 
across Latin America, Asia, and Africa at the height of European impe-
rialism — a flow that continued in the post-independence period. In-
deed, the early law and development movement was markedly enthusi-
astic about exporting Northern norms and models, and U.S. norms and 
models in particular. It was this original enthusiasm for exportation and 

                                                 
143. See, e.g., FRANK K. UPHAM, LAW AND SOCIAL CHANGE IN POSTWAR JAPAN 188–91 

(1987); see also Ginsburg, supra note 119, at 836 (explaining that formally transparent import 
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144. Ginsburg, supra note 119, at 836. 
145. Id. 
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of environmental protection in China). But see SEN, supra note 113 (explaining an understanding 
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the failure to achieve results that led to the despair of the 1970s in the 
field of law and development. However, while transplantation as a 
means of developing more efficient means of governing still has a role 
to play, certain minimum conditions and procedures are necessary to 
prevent the rejection of the import by local populations. 

The remainder of this Part will focus on transplantation. One of the 
main reasons for taking this approach is that given the dominance of 
transplant efforts in both the first and second wave of law and develop-
ment, empirical cross-national studies have helped determine the condi-
tions for success. Moreover, while attempts at legal reform in develop-
ing countries do not only take the form of transplantation, 
transplantation can function as a prism through which to examine other 
types of legal reform. We suggest that the source of legal reform efforts, 
even where springing from local demand, derives from a comparison 
with foreign legal systems and foreign norms that are perceived to func-
tion “better.” Furthermore, although the proffered solution may not be 
to transplant the foreign model, elements from it will surely guide re-
form efforts, and the same lessons derived from transplantation efforts 
and failures will thus be relevant. The move to develop theories of regu-
lation for developing countries will therefore necessarily interact to a 
considerable extent by borrowing, adapting, or rejecting prinicples of 
regulation in developed countries, where most research is done. This 
Part offers generic insights and Part IV applies them to the specific 
question of environmental regulation. 

1. Replacing the Imperialist’s Tool with a Practical Approach 

For transplants to succeed, the first obstacle to avoid is the attitude of 
outsiders involved with transplant efforts, particularly their rationale for 
advocating a transplant from, usually, North to South. Legal transplanta-
tion has been a defining element of imperialism as both a marker of cul-
tural superiority and as a tool of civilization. This innate belief in supe-
riority takes form in legal transplantation in what Laura Nader and 
others have labeled the “theory of lack.”147 This theory perceives North-
ern legal values and structures as the norm, and views developing coun-
tries as failing to live up to such standards. In this view, developing 

                                                 
147. Nader, supra note 15, at 2; see also BOAVENTURA DE SOUSA SANTOS, TOWARD A NEW 
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countries lack the key characteristics and values of a civilized system.148 
Those who subscribe to this view try to remedy lacunae and failings 
identified in such a comparison by transferring the superior norms and 
structures from the developed world and implanting them in another 
system or by replacing more or less wholesale the existing legal norms. 
The French conquest of continental Western Europe in the early eight-
eenth century provides an example of such an effort. What is now clear 
is that not only does rigorous scientific analysis not support this ap-
proach — defining one’s own system as the norm and then labeling oth-
ers that differ as inherently inferior149 is by definition a “false compari-
son”150 and wrongly suggests that the West does not lack anything — 
but also approaching legal reform in developing countries from such a 
perspective has a number of negative practical consequences.  

The first and most obvious is the potential to humiliate the people of 
developing countries, particularly members of the legal profession and 
public administration. In addition to being offensive, any attempt at suc-
cessful legal reform requires the input and support of precisely these 
professionals, as will be discussed in more detail below, and those try-
ing to import foreign systems are unlikely to gain their support when 
they exhibit an attitude of cultural superiority.151 

The second negative consequence of this approach is that it leads to 
capture by the ideal. Focus on what the law ideally should be creates 
blindness as to how the law actually functions. An approach based on 
cultural superiority is much more susceptible to this weakness, one to 
which lawyers in general are prone.152 Where lawyers tend to focus on 
the ideal of legal code, those who fall into the superiority trap see the 
ideal, whether consciously or not, as represented by their own socio-
legal system. Moreover, this weakness is inherent in an approach that 
focuses primarily upon the transplantation of legal content, such as a 
                                                 

148. The classic example is the belief, historically prevalent in the field of comparative law, 
that the Chinese lack “real” law beyond an exclusively penal law system. See Teemu Ruskola, 
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of the Afghan traditional judicial system with the Italian Criminal Procedural Code for all levels 
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the New Criminal Procedure Code, 29 HASTINGS INT’L & COMP. L. REV. 93, 94 (2005). 
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particular code or set of rights, into a given legal system in which it ap-
pears a priori that the transplanted norms will not function in an “ideal” 
manner, i.e. as in the original context.153 Even where appropriate struc-
tures are put in place and adequate resources provided, an individual in 
a developing country is still likely to behave in a different manner than 
someone from Western Europe, for example.154 The law and economics 
literature also addresses this phenomenon of the “cultural gap.”155 

In order to understand what kind of reform will likely function as in-
tended and fix the problem identified, it is necessary to analyze a legal 
system on its own terms and not from a perspective of what is deficient 
in comparison to some non-existent ideal. The normative blindness in-
duced by the cultural superiority motivating the theory of lack ensures 
that the context-specific nature of legal reform will be overlooked. In 
addition to being morally objectionable, a culturally superior approach 
is therefore also inefficient and impractical. Instead, for transplantation 
efforts to avoid the superiority trap, they need to concern themselves not 
with what norms and models are “better,” but with what is most likely 
and most efficiently able to achieve the goals and needs motivating the 
call for reform.  

What will likely work depends of course upon a number of factors. In 
the context of environmental regulation, working with local communi-
ties to understand how they interact with their environment is far more 
likely to be successful than viewing the problem from a typically North-
ern perspective towards developing countries that focuses more on the 
welfare of nature than on the needs of the humans who must live in their 
particular environment. Civil society interest from Northern societies in 
conservation of endangered animals or habitats, for example, tends to-
wards a morally superior stance, and thus this lesson is particularly per-
tinent in the context of those types of environmental regulation. It is, 
however, worth noting that there is an almost equal danger in swinging 
to the other extreme of viewing a particular legal system and the cultural 
norms embedded in it as immutable and thus incapable of reform.156 
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Such a view derives support from Weber’s understanding of culture as a 
prime determinant in capitalist success, and much of what is written 
concerning culture as the driver of societal development is based as 
much on attitudes of superiority as the civilizing efforts it replaced.157 
Culture is a famously nebulous concept; more importantly, it is mutable. 
Law and culture interact, mutually influencing each other.158 The legal 
anthropologist Rosemary Coombe has noted that the discourse of cul-
ture is frequently used to de-politicize conditions of impoverishment 
and domination, no matter where it takes place and by whom it is in-
flicted.159 It is thus arguably better to avoid the cultural argument alto-
gether and focus on the political choices being made and the legitimacy 
of those choices. 

2. Process Rather Than Type 

Before turning to the understanding that has built up concerning the 
practicalities of whether reform is likely to be appropriate or not, it is 
necessary to consider whether certain types of reform may be better 
than others for a given developing country — in particular, given the no-
torious problems of enforcement that plague environmental regulation 
in developing countries, whether a specific type of legal reform is more 
likely to be effective in achieving enforcement. In other words, is a cer-
tain form of law simply better at achieving basic goals? 

On the basis of research conducted throughout the 1990s, a group of 
scholars, most notably La Porta, Lopez-de-Silanes, Shleifer, and Vish-
ney, developed the thesis that the type of legal code being transplanted 
was more important than other factors in correlating legal reform to 
economic development. Their work focused on corporate and investor 
law and, having noted that different legal families (English common law 
and French, German, and Scandinavian civil law) provide different 
qualities of shareholder and creditor protection, they concluded that 
common law fostered the most investor-friendly environment.160 More-
                                                                                                                 
a through-going criticism of such literature. Culture in this context does not encompass legal cul-
ture, which refers to the particular legal norms and ways of functioning that define a legal system. 

157. See generally WEBER, supra note 115. 
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over, when La Porta controlled for the influence of GNP on levels of ef-
fective enforcement (wealth has a strong correlation with effective en-
forcement and German and Scandinavian countries are among the 
wealthiest in the world), they found that the investor-friendly laws cor-
related most strongly with effective enforcement. La Porta concluded 
that the common law was not only the most investor-friendly, and thus 
reasonably seen as the most likely to attract the foreign investment so 
crucial to generating economic growth, but also the most effective at se-
curing enforcement. On the basis of their findings, these authors have 
argued forcefully that the quality of transplants, as determined by their 
origins, determines their effectiveness in enabling economic growth. 
They formulated a general prescription that developing countries should 
adopt investor-friendly laws in keeping with the common law model if 
they wish to attract foreign investment and stimulate economic growth. 
The suggestion that the common law is more effective at securing en-
forcement formed the basis for their conclusions about achieving eco-
nomic growth and therefore is also highly relevant to a consideration of 
how to achieve effective environmental regulation.  

Their findings have, however, been widely challenged, most wittily 
by Mark West in a short paper in which he applies the La Porta model 
to predict FIFA’s world soccer rankings.161 Similarly but more rigorous-
ly, in their research examining determinants of the effectiveness of legal 
institutions following transplant, Berkowitz, Pistor, and Richard have 
also disputed the idea that the type of transplant is more important than 
the process of reform.162 Extending their focus beyond an analysis of 
corporate law, their research attempted to correlate what they term “ef-
fective legality” with transplants and economic growth in general. Their 
analysis of the three major transplantations of legal code over the last 
200 years suggests that the process of transplantation of legal code, the 
details of which we consider below, is more important than the type or 
family of law transplanted in determining its efficacy.  

Acknowledging that the process is likely a greater determinant of 
successful transplants than the type of law being transplanted, the fami-
ly of law issue nevertheless remains relevant. However, it does so in a 
much less grandiose way than that suggested by La Porta. The type of 
law considered for transplant matters not because one system is better 
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than another, but for the intuitively simple reason that a transplant is 
more likely to take root where there is a familiarity with the receiving 
system — in other words, where the legal cultures of donor and receiver 
share common core norms. Therefore, having identified a problem, 
when looking to design effective environmental regulation in a given 
developing country, one would do well to begin the search for compara-
tive solutions in legal systems that share a common history or belong to 
the same family. However, the work of Berkowitz suggests that famili-
arity alone is not determinative of the likely success of a transplant and 
can be overcome by careful adaptation. 

3. Local Demand and Ownership 

One of the most intuitive aspects of Berkowitz’s empirical findings is 
that a successful process of transplant is necessarily user-driven. While 
systems that have already developed solutions for similar problems may 
be able to act as a guide to appropriate legal reforms, transplants to for-
eign systems depend upon local knowledge and thus upon local demand 
for and participation in any reform effort. As we suggested in Part 
III.C.1, this is particularly true for environmental legal reform. The data 
assembled by Berkowitz clearly show that the means by which reform-
ers initiate the transplant process will have a significant impact upon the 
“receptivity” of the transplant, i.e. the ability of the receiving country to 
carry out a coherent transplant.163 Domestic demand for legal reform 
and transplanted rules in particular is therefore an essential ingredient in 
successful legal reform.164 

This principle plays out in numerous ways. First, there must exist a 
recognition within the system that there is an ineffective area of law or 
aspect of the legal system that needs improvement. The need for reform 
and the goals that reform should achieve must be locally defined, both 
for political and practical reasons. The imposition of law such as human 
rights codes or other types of law from outside without a recognized 
need for reform from within the system or by those bound by the law is, 
as the history of both law and development and environmental law ef-
forts in developing countries suggests, doomed to failure.165 

Second, for transplantation to succeed, it needs to build upon the rec-
ognized premise that the effectiveness of rules depends not on their cod-
ification into formal law but on knowledge of these rules and an under-
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standing and acceptance of the values underpinning them by the actors 
who must operate within them and those who enforce them. While it is 
not necessary that ordinary people be familiar with the details of laws, 
they need to understand the basic concepts of the legal system. For law 
to be effective, it must have meaning in the context in which it is ap-
plied so that citizens are motivated to use it and to demand its effective 
enforcement. Where, for example, regulation prioritizes conservation 
above the subsistence of local people, those who must live under it or 
enforce it are unlikely to accept it. Legal professionals whom ordinary 
people and businesses rely upon and the public administrators who must 
monitor compliance need to understand the concepts behind a given set 
of detailed provisions, the values upon which they rest, and the priority 
given to those values within the ordinary social order. This is the case 
no matter how simple the norm appears on the surface.166 Where the un-
derlying legal concepts or the legal culture of the donor system are in-
compatible with or alien to the receiving legal system, the receiving sys-
tem likely will not apply such concepts in a manner intended by the 
reforming effort. Thus, while the process of transplantation is more im-
portant in ensuring effective reform, familiarity between the sending 
and receiving system provides a stronger basis for acceptance.  

However, adaptation of the transplant to the context-specific re-
quirements and operation of the receiving system will be necessary for 
the transplant to function well within its new systemic surroundings. 
The transplanted law or specific reform will inevitably need further de-
velopment, even where the underlying familiarity is strong, in order for 
the law to remain responsive to local demands. Moreover, reform, par-
ticularly where it is major, will inevitably produce unintended conse-
quences or encounter unexpected resistance. Continuing adaptation re-
quires a willingness and an ability to experiment — to adapt to 
observations about the functioning of the reform — as an essential ele-
ment of a well-embedded transplant.167 Furthermore, given the im-
portance of adaptation, where the gap between the sending and receiv-
ing systems is large in terms of basic concepts and norms, a 
correspondingly large investment in training will likely be necessary to 
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enable domestic actors not only to familiarize themselves with the re-
form, but also to make informed decisions about adapting imported law 
to local circumstances. Therefore, the process of adaptation requires an 
intimate knowledge of the receiving system in all its complexities.  

It follows that local assessment of the need for reform should deter-
mine the solution sought. In the case of transplants, local actors should 
determine whether the responses of other legal systems to similar prob-
lems might provide guidance. Careful local consideration must take 
place in order to select the most appropriate transplant. Those best 
placed to judge compatibility with the extant legal system are legal and 
administrative experts from that system.  

Berkowitz suggest that one key indicator of careful local considera-
tion is when an informed choice among alternatives follows extensive 
comparative research. 168  One well-known example is Japan in the 
1870s, which undertook a long process of legal transplantation in which 
administrators cherry-picked the elements of various foreign legal sys-
tems that were most appropriate and complemented existing custom.169 
A more recent example is modern China, which has a strong record of 
incorporating elements from many other legal systems and adapting 
them to the specific needs of Chinese society as part of its moderniza-
tion strategy. One example is the Chinese Anti-Monopoly Law, 170 
which has clear roots in the European legal order.171 Chinese success in 
incorporating legal transplants is broadly attributed to a utilitarian 
framework that operates without regard for ideology.172 
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foreign law.” In support of this view, Chen references Ann Seidman & Robert B. Seidman, Draft-
ing Legislation for Development: Lessons from a Chinese Project, 44 AM. J. COMP. L. 1, 10, 38, 
41 (1996), which states that legal “drafters can learn literally nothing from the black-letter texts of 
foreign law; they can only learn from studying the law and its social consequences in its country-
specific setting.” On the strengths and weaknesses of the judiciary in China, see generally Xinzhu 
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What the foregoing suggests is not that earlier environmental law ef-
forts in developing countries were entirely misplaced in their reliance on 
importing rules from familiar systems, but that they failed to pay 
enough attention to the process of reform, most particularly to the prin-
ciple that the process must be locally driven and defined throughout.  

D. The Lessons of Law and Development?  

In sum, the lessons to draw from the history of law and development 
and contemporary scholarship on the rule of law are relatively straight-
forward. The need for developing countries to promote rapid economic 
growth likely requires a legal and administrative configuration that dif-
fers from systems in more established polities. The influential develop-
mental state thesis suggests, at a minimum, that those involved in legal 
reform in developing countries should be aware of profound differences 
in the institutional framework and not interpret such differences as a 
“lack.” At its strongest, the thesis instructs reformers not to attempt to 
import standards of transparency and other standards that tie the hands 
of a developmental state in pursuing its particular development objec-
tives. Given that this last part may include both basic human rights as 
well as environmental standards, such an observation is not without 
controversy and this Article does not address that debate.173 In addition, 
one likely feature of a developmental state’s legal framework is the 
prevalence of informal law. The evidence suggests that any attempts at 
legal reform must necessarily take this informal system into account for 
reform to be successful and for environmental protection to do more 
good than harm to the ordinary citizen.  

The law and development literature also makes a related point con-
cerning the need for a strong state, frequently putting it at odds with 
economic theory (although not law and economics). Law and develop-
ment literature suggests the need for a strong developmental state not 
only to legitimize political decisions concerning development, including 
the adoption of environmental regulation, but also to ensure adequate 
enforcement. While self-regulation, particularly in the context of trans-
national networks, has received a lot of scholarly attention, recent stud-
ies have suggested that it is ultimately ineffective in securing compli-
ance in the absence of a state with enforcement capacities. Where such 
capacities are weak, responsive regulation, in which states use a net-

                                                                                                                 
Zhang & Vanessa Yanhua Zhang, The Anti-Monopoly Law in China: Where Do We Stand?, 3 

COMPETITION POL’Y INT’L 185, 198 (2007), and Randall Peerenboom, Judicial Independence in 
China: Common Myths and Unfounded Assumptions (La Trobe Law Sch. Legal Studies Research, 
Working Paper No. 2008/11, 2008), available at http://ssrn.com/abstract=1283179. 

173. However, note the observation by Esty and Porter that strict environmental protection 
actually appears to facilitate economic growth. See Esty & Porter, supra note 5, at 421–24. 
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work of actors from both within and beyond their borders to monitor 
and help enforce compliance, is more likely to be effective, particularly, 
we suggest, in the field of environmental protection. 

Furthermore, lessons from the law and development field suggest that 
in creating a model of regulation for developing countries, the process 
of interaction with the knowledge in developed countries is the most 
important part. The approach must be a practical one. To be effective, 
legal reforms must aim to solve a problem identified locally and indi-
viduals and groups within the system must necessarily retain ownership 
of the process throughout. Scholarship in the field also suggests that the 
origin of the reform sought is of minor relevance, although cultural fa-
miliarity with the receiving legal system will make the process of adap-
tation easier and less costly, and cost considerations are certainly a rele-
vant factor when considering legal reform in developing countries, 
particularly those within the Least Developed Countries (LDC) bracket.  

What these observations tell us in the particular context of environ-
mental regulation will be considered in the following Part, where we 
bring the lessons of the two research fields together. 

IV. INTEGRATION 

The starting point of this Article has been the inefficacy of environ-
mental law and policy in many developing countries. Our contention, 
based upon the strong empirical work of Esty and Porter, is that many of 
the failings in this area are due not to the macro-level explanation of 
poor economic growth or the more detailed reason of enforcement diffi-
culties, but rather that the forms of regulation employed have not been 
designed for application within a developing country, and, more particu-
larly, an individual country. Hence, our focus has been on the building 
blocks of a more appropriate design for regulation. 

In this Part, we integrate the insights drawn from the two fields ex-
plored above and suggest indicators for how best to construct efficient 
environmental regulation in developing countries. The shift to the lan-
guage of indicators as opposed to the terminology of lessons is intended 
to reflect the understanding that the archetypal developing country does 
not exist. Any indicators must be carefully tailored in application to the 
specific needs and structures of a given society. While we can draw 
general conclusions about the likely problems faced by developing 
countries, such as weak administrative capacity or the demands of de-
velopment, a particular policy instrument or level of governance may be 
more or less appropriate depending upon the location-specific character-
istics of the country concerned. Moreover, an assessment of the coun-
try’s needs by its authorities or citizens must guide application. Surpris-
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ingly perhaps, given the frequently different methods of reasoning un-
derlying the two fields, a number of the recommendations for more ef-
fective regulation complement each other to quite a substantial degree, 
albeit for different reasons.  

A. Indicators 

The presentation of our indicators will take the form of a statement as 
a heading followed by a brief explanation. The following are suggested 
guiding principles relevant to the design of environmental regulation in 
developing countries, although they are not necessarily specific to the 
environmental law domain. 

It seems likely that our suggested indicators will create policy rec-
ommendations that differ radically from the thinking and practice preva-
lent in international institutions such as the World Bank. Specifically, 
instead of promoting legal transplants of Northern-developed instru-
ments, forms of regulation are needed that fit local demands, are con-
text-specific and user-driven, and take local circumstances into account. 
Further, effective environmental regulation may well depend upon the 
centralization of standard-setting powers, not decentralization to local 
authorities. In addition, in place of promoting market-based flexible 
economic instruments such as taxes and emission trading — an ap-
proach that is presently dominant within international environmental 
law — it is likely that rule-based regulation of the traditional command-
and-control type will be more appropriate. 

1. The Standard of Effectiveness Should Be Determined by 
Whether a Given Legal Reform Achieves the Goals as Set 
Within the Country 

Without wishing to suggest that all standards of effectiveness are 
purely a matter of perception or that legal culture is immutable, in order 
to avoid or at least minimize the attitude of cultural superiority that oc-
curs in situations of capture by the ideal, it is important for outsiders — 
international organizations, law professors, and other legal advisors 
from developed countries — to start from the position that the effective-
ness of regulatory reform turns on its ability to fix the problems targeted 
by officials or citizens of the country concerned. Legal reforms will 
necessarily function differently, although not inferiorly, in different set-
tings.  

Further, it is illogical to assume that Northern administrative struc-
tures and instruments can simply be transferred to developing countries, 
which are likely to seek a different balance between environmental reg-
ulation and economic growth. The scope and stringency of environmen-
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tal standards in developing countries may look different than those 
deemed affordable in rich countries, but developing countries also face 
issues of economic growth and poverty alleviation, and may prioritize 
environmental needs differently. While the risk is that developing coun-
tries may choose to ignore environmental protection in the early stages 
of development (as the North certainly did in the early stages of indus-
trialization),174 the challenge is to create environmental regulation that 
recognizes and accommodates the need for economic growth. The prin-
ciple of common-but-differentiated responsibilities is thus an inherent 
part of this indicator. 

Moreover, given that the goals set within a country may involve re-
distribution between groups in society — for example, in the context of 
poverty alleviation — it is vital that the political nature of environmental 
protection be appropriately acknowledged by all involved. Environmen-
tal standard-setting is frequently presented, not least by those in the field 
themselves, as politically neutral, as if experts were merely engaged in a 
technical process whereby optimal standards are set on the basis of a 
cost-benefit analysis. The reality, of course, is that this cost-benefit 
analysis entails political choices about, inter alia, the desired level of 
environmental quality and protection and the willingness of a particular 
state to make investments. The outcomes of such decisions will always 
be redistributive between groups in society in some way. Open recogni-
tion of the fact that defining the public interest is not necessarily a 
straightforward affair opens up the process of decision making to con-
testation by those likely to be affected, which in itself is likely to make 
the resultant regulation more effective at the implementation stage.  

2. Do Not Dismiss Transplants, But Proceed Cautiously and Be 
Guided at All Times by Local Needs and Knowledge 

Not surprisingly, some scholars in the fields of law and economics 
and law and development are skeptical of outright transplants from for-
eign legal systems. However, the influence of Northern legal systems in 
the development of legislation in developing countries has had some 
positive effects.175 Given weak research capacities within developing 
countries,176 administrative authorities in developing nations often not 
only welcome, but actively seek out advice from Northern actors, in-
cluding lawyers, non-governmental organizations, and governmental en-
tities, about how to craft regulation across a wide array of domains. 

                                                 
174. See id. at 424. 
175. See generally MAKING DEVELOPMENT WORK: LEGISLATIVE REFORM FOR INSTITUTIONAL 

TRANSFORMATION AND GOOD GOVERNANCE (Ann Seidman et al. eds., 1999).  
176. This includes the lack of qualified personnel, financial resources, or structural deficits. 
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Such input can be a valuable resource and it would be too simple as well 
as unhelpful to brand all such advice as neo-imperialistic.177 Still, the 
initiative for legal reform must come from the officials and authorities 
of the receiving country itself, and the process of adaptation or duplica-
tion must be user-driven throughout. Whether this influence of foreign 
law on the development of legislation in developing countries has, on 
the whole, more disadvantages than benefits depends upon both the sen-
sitivity of the Northern advisors to the needs of the receiving country, 
and the capacity of legislative bodies and lawyers within developing 
countries to analyze carefully the advice that they are given.  

Where such capacity is limited, it is advisable that officials within 
developing countries begin their search with legal systems that have 
some familiarity with the receiving system. This may be achieved by 
looking toward a former colonizing power, countries that share a partic-
ular colonial history, or countries that have legal systems that are in oth-
er ways comparable. Where administrative capacity is low, familiarity 
between the legal systems will make the necessary process of adaptation 
easier and thus more cost effective, and will make the transplant more 
applicable to local needs and structure. Familiarity may be of little assis-
tance, however, where the receiving country possesses a strong informal 
or customary set of legal norms. Attempting legal reform without taking 
into account the effect upon and interaction with these informal rules is 
likely to lead to fragmentation of authority and a lack of coherence, and 
hence instability, as well as duplication where decentralized structures 
are imposed on top of customary institutions. This is one of the numer-
ous reasons why the main role in carrying out structural legal reforms 
has to be given to insiders with local knowledge. It is the context in 
which the transplant or copying occurs that will determine whether it 
will be successfully integrated into the host system. In sum, legal trans-
plants should not be rejected, but reformers should be aware of, and aim 
to minimize, the risk of rejection.  

3. In Terms of Precision of Formulations, Consider Rule-Based 
Regulation Rather Than Vague or Flexible Standards 

In circumstances where capacity is lacking, policy and legal instru-
ments that require high levels of administrative capacity for their im-
plementation should be avoided. Setting out precise rules in legislation 

                                                 
177. However, some former colonial powers, such as France, for example, have a strong ten-

dency to make efforts to keep a firm influence in the development of legislation in their former 
colonies. For instance, an association of French-speaking universities, the Agence universitaire de 
la Francophonie (AUF), has explicit goals of promoting higher education and research in French. 
L’AUF en bref, AGENCE UNIVERSITAIRE DE LA FRANCOPHONIE, http://tinyurl.com/372cy5s (last 
visited Sept. 2, 2010). 
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offers a better prospect of an effective instrument than formulating 
vague standards that allow for a high degree of flexibility. Fixed rules in 
legislation may present an alternative to regulations demanding high 
human capital, and also leave little room for discretion, thus rendering 
administrative actors less vulnerable to corruption.  

Moreover, viewing environmental regulation as an unavoidably polit-
ical process provides further impetus for the legislature to make such 
choices openly at the political level by the legislature, rather than subor-
dinated administrative actors, whose roles are less transparent and legit-
imate. Fixing obligations in precise rules through a protracted and open 
political debate is thus more likely to ensure the legitimacy of the regu-
lation and therefore its effectiveness. 

4. Opt for Environmental Instruments That Take Account of Low 
Capacity as Well as Any Corruption Problems 

The choice of the type of instrument is as important to achieving ef-
fective regulation as the process or content. It may make no sense to opt 
for smart, flexible instruments that require high levels of human capital 
and delegate authority to administrative agencies to define the public in-
terest. In this context, a command-and-control type of framework for 
regulation is more likely to be effective. Insights from law and devel-
opment in relation to self-regulation support this contention, which fur-
ther suggest that such a rule-based framework should seek to integrate 
theories of compliance that are part of responsive regulation. Civil soci-
ety organizations both within and beyond the borders of a given polity, 
together with governance-based entities in a network monitoring regula-
tory compliance, can thus help to mitigate weak enforcement capacity. 
A centralized governmental and administrative structure also appears to 
be an important element of the developmental state’s efforts towards 
achieving rapid economic growth — itself a crucial element of a long-
term approach to effective environmental protection. However, the ap-
parent conflict between evidence pointing towards the importance of re-
duced transparency in assisting a developmental state in achieving eco-
nomic growth and that pointing towards responsive regulation reliant 
upon transparency highlights again the possible tension between devel-
opment and what is optimal in terms of environmental regulation. This 
latter point suggests the need for a balance between a centralized admin-
istrative structure and transparency suited to the country’s needs. 

This indicator also includes the principle that it is unhelpful to lump 
corruption problems together into an undifferentiated whole. To take 
adequate account of corruption in the design of regulation, it is neces-
sary to differentiate between opportunistic and endemic corruption, as 
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well as between the administrative and judicial entities that it affects. 
Where corruption plagues the administration but is relatively rare within 
the judiciary, for example, forms of regulation that rely upon judicial 
enforcement are likely to be much more effective than instruments that 
rely upon administrative action. Thus, the choice of instrument should 
necessarily be user-driven and take into account the specific social, cul-
tural, and institutional context within which a particular policy instru-
ment will be applied. For environmental law and standard setting, this 
indicator leads to very specific recommendations: 
 

 Where a particular developing country lacks administrative ca-
pacity (human capital) and is plagued by corruption problems 
(endemic or opportunistic) in administrative agencies, a permit 
system, whereby discretion is awarded to administrative author-
ities to set specific environmental standards, is less suited than 
the fixing of general rules within regulation. 

 Similarly, where a country suffers from low administrative ca-
pacity as well as corruption problems (both endemic or oppor-
tunistic), the use of flexible instruments that rely upon adminis-
trative capacity and involve the transfer of funds, as in 
environmental taxes and emission trading, are likely to be less 
effective than command-and-control-type instruments. 

 Countries that experience opportunistic corruption problems 
should take into account the risk that open public participation 
in decision making may provide greater scope for corruption; 
however, where corruption is endemic, the participation of civil 
society may provide a valuable counterweight to powerful in-
dustrial interest groups and corrupt officials. Theories of com-
pliance developed in the context of responsive regulation are 
likely to provide public authorities with valuable partners not 
just in monitoring compliance, but particularly in resisting the 
interests of powerful transnational actors. 

 The choice of instrument should take into account the function 
and scope of informal or customary legal norms, where they 
exist, and attempt to make use of the likely stability of those 
norms to further regulative aims. In any case, reform should 
take place gradually to avoid creating instability and to mini-
mize unintended consequences. 
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5. Choose the Level of Governance at Which Administrative 
Capacity Is the Strongest and Most Independent 

The location of decision making in the setting of environmental 
standards and policy is an important element of designing effective leg-
islation. The decision as to whether the decision-making process is best 
located at the central or local level is dependent upon a number of inter-
related factors. Law and economics tends to suggest that decision mak-
ing is, in general, most effectively located at the central level in devel-
oping countries, due to efficiency-based reasons of needing less human 
capital and possibly a lower likelihood of governance falling prey to the 
powerful persuasive force of lobby groups or local elites. Lobby groups 
are, in broad terms, less likely to organize themselves effectively at the 
central level.178 Yet insights from law and development, motivated by 
different underlying concerns, stress the political nature of decision 
making, in particular the emphasis on local needs and knowledge and 
hence the need for the participation of those affected in determining the 
content and reach of environmental regulation.  

In contemporary development practice, it is the law and development 
approach that currently predominates; the trend is clearly toward a de-
centralized model of decision making. 179  Stiglitz, for example, has 
stressed the importance of locating decision making as close to the 
ground as possible in order that those with a better understanding of the 
interplay of cultural, institutional, and political factors will make better 
decisions.180 For example, it is widely held that in decentralized sys-
tems, judges and civil servants are closer to a problem and can take ac-
count of local circumstances.181 This is likely to be vital in the area of 
environmental law. A similar argument can be made based on political 
reasons: Stakeholders will be better able to participate in decision mak-
ing when the process takes place at the local level.182  

                                                 
178. See OGUS, supra note 109. 
179. See, e.g., Faure & Niessen, supra note 52, at 271 (observing this trend in Indonesia); Sa-

kumoto, supra note 27, at 228 (observing the same); DERECHO AMBIENTE Y RECURSOS 

NATURALES, NOTA INFORMATIVA NO. 426-2007-DAR (2007), available at 
http://tinyurl.com/3263lwn (observing this trend in Peru); Bruno Monteferri Siles, Hacia un 
Sistema Descentralizado de Conservación de Sitios, 1 REGIONES SOSTENIBLES 10, 10–11 (2007), 
available at http://tinyurl.com/29vqe8x (addressing the decentralized nature of conservation 
efforts in Peru). 

180. Joseph E. Stiglitz, Senior Vice President & Chief Economist, World Bank, Whither Re-
form? Ten Years of Transition, Keynote Address at Annual World Bank Conference on Devel-
opment Economics 16 (Apr. 28, 1999) (transcript available at http://tinyurl.com/2fnh2t2). 

181. Hans-Bernd Schäfer, Rules Versus Standards in Rich and Poor Countries, supra note 62, 
at 120; see also Kerber, supra note 70, at 491 (discussing rules and standards).  

182. See Kennedy, supra note 125, at 153–55. 
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This apparent tension between recommendations from the different 
fields can be overstated, however. The law and economics literature also 
notes, for example, that legislation in general, and environmental legis-
lation in particular, is more likely to be effective where the needs of 
those citizens affected by it are included in the drafting process, and 
both disciplines note the importance of the participation of those affect-
ed by regulation, although for different reasons. On the other hand, 
where there is a risk of undue influence by locally based industry or by 
local elites, concerns about stakeholder participation are outweighed in 
favor of efficiency outcomes. 

Where decision making is centralized for some of the reasons provid-
ed for by law and economics, however, alternative avenues for local 
representation should be sought at the central level for both political and 
efficiency reasons. Yet any publicly accessible process of decision mak-
ing is likely to raise the same corruption concerns highlighted by Ogus. 
The emphasis on public participation is therefore likely to require modi-
fication where corruption is opportunistic, as opposed to endemic or ra-
re, and a focus on effectiveness may well entail abandoning public par-
ticipation in favor of securing enforcement amidst an embedded oppor-
opportunistic corruption environment. As suggested by considerations 
of corruption and undue influence discussed under indicator five, the 
type of regulatory instrument and the regulatory framework chosen will 
need to be carefully correlated with the location of decision making. 

A further important consideration in relation to the location of deci-
sion making concerns informal systems of law. Law and development 
posits that disregarding informal norms may seriously undermine formal 
legal reform efforts. This in turn suggests that where centralization of 
decision making is the optimal approach, after considering all the varia-
bles, informal legal systems and customary laws in the locality must be 
integrated into the regulation that is to be applied. Moreover, the intend-
ed reform or shift to centralized decision making is more likely to be ef-
fective where change occurs gradually and where outcomes can be read-
ily predicted by the various actors concerned. Furthermore, as is crucial 
in any process of adaptation to legal reform, a willingness to respond 
and amend regulation to take account of unintended consequences plays 
an important part in the process of ensuring effective regulation and, in 
particular, the integration of informal norms and formal reform.  

To sum up, several considerations point toward centralized decision-
making, although others are more ambiguous. First, where the resources 
available within a given country are limited, centralizing decision mak-
ing is generally the most cost-effective option.  

Second, the relative strength of the relevant authorities and hence 
their ability to enforce their will on private actors must be considered. It 
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is more likely that the willpower to rein in powerful industry will be 
stronger at the central level, where the direct influence of a given indus-
try will be less acute, than in localities in which the industry is the main 
source of employment.  

Third, the relative strength of authorities will depend upon the levels 
of corruption in each locality. The relative levels of corruption, in turn, 
will depend on the situation in a given country and cannot be predicted 
by theoretical analysis, but requires a detailed analysis of the forms and 
prevalence of corruption at the various levels of governance.  

Finally, the efficacy of legislation that affects local interests and de-
pends upon local people for monitoring and enforcement requires legis-
lation that takes their needs into account. This suggests that the location 
of decision making should be as close to those it affects as possible in 
order to facilitate their participation, but not at the risk of undermining 
the effectiveness of the regulation. However, it should not be assumed 
that all local people have the same interests; weighing the alternatives 
should therefore take into account where the interests of the local elite 
are likely to differ from those of the poorest in the community. A bal-
ance needs to be struck between all the relevant factors, and where a 
choice is made for decision making at the central level, efforts should be 
made to ensure local interests are well represented in the process, wher-
ever it is located.  

B. An Example: India  

It is not possible in the present Article to test the indicators developed 
here. However, it is useful to consider the example of a particular coun-
try’s successful efforts in environmental protection in order to highlight 
how our indicators may play out in practice. 

India has made considerable strides in environmental protection in 
recent years, and the responsibility for this improvement is generally at-
tributed to its Supreme Court.183 For example, the Supreme Court intro-
                                                 

183. Madan B. Lokur‚ Judge, Delhi High Court, Environmental Law — Its Development and 
Jurisprudence, Green Law Lecture 2006, WWF-India, available at 
http://www.wwfindia.org/news_facts/?1320; see also Ayesha Dias, Judicial Activism in the De-
velopment and Enforcement of Environmental Law: Some Comparative Insights from the Indian 
Experience, 6 J. ENVTL. L. 243, 245–62 (1994) (noting that judicial activism has filled a lot of 
gaps in Indian environmental law); A.V. Raja & Francis Rathinam, Economic Efficiency and 
Public Interest Litigations (PIL): Lessons from India, paper presented at the first annual confer-
ence of the Asian Law and Economics Association 20 (June 25, 2005) (Asian Law and Econ. 
Ass’n Conference, Kyung Hee Univ. (S. Korea)); Angara V. Raja & Francis Xavier Rathinam, 
Efficiency and Strategic Behaviour: The Case of Mass Torts (2005) (unpublished working paper, 
on file with the University of Hyderabad, Dep’t Econ.); A.V. Raja & Francis Xavier Rathinam, 
Regulatory Failure and the Economic Efficiency of Public Interest Litigation 22 (Dec. 8, 2006) 
(unpublished manuscript, University of Hyderabad) (on file with the Virginia Journal of Interna-
tional Law Association). 
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duced the concept of the Polluter Pays Principle into Indian law, and has 
also actively encouraged public interest litigation by extending the rules 
of locus standi.184 The Court is thus a particularly interesting player in 
environmental regulation.  

Over the course of the 1980s, the Court began to show a real interest 
in environmental matters and has since become extremely active in forc-
ing the cleanup of India’s environment.185 By encouraging public inter-
est litigation in the area of pollution, the Court has ordered the cleaning 
of the Ganga River and has required the entire bus fleet in Delhi to con-
vert to liquefied natural gas in an attempt to improve the notoriously 
poor air quality in the capital.186 In taking on such an active role of envi-
ronmental protector, the Indian Supreme Court has effectively moved 
from adjudication to administration and the distribution of resources, 
tasks usually reserved to the executive.187  

Unsurprisingly, this usurpation of power in the cause of a cleaner en-
vironment has not gone without criticism.188 On one level, there is skep-
ticism about the effectiveness of the Court’s activist approach and envi-
ronmental public interest litigation as developed by the Court. The 
interventions of the Supreme Court can arguably be seen as a second-
best solution, given the inadequacy of the legislature and the executive 
in securing the effective implementation of environmental law in In-
dia.189 Some have argued, however, that the interventions of the Su-

                                                 
184. See Indian Council for Enviro-legal Action & Ors v. Union of India, (1996) 3 S.C.C. 212 

(India); see also Lokur‚ supra note 183, at 17 (discussing the Indian Supreme Court’s interven-
tion on air pollution); S.P. Sathe, Judicial Activism: The Indian Experience, 6 WASH. U. J.L. & 

POL’Y 30, 70–72 (2001). 
185. See Mehta, supra note 48, at 142 (arguing that despite the Indian Supreme Court’s effort, 

the executive branch fails to enforce existing environmental laws). 
186. See Rajamani, supra note 12, at 315–16 (“The phenomenon of endless judicial oversight 

in public interest cases leads one to query whether the judiciary is merely substituting judicial 
governance for executive governance in areas flagged for its attention by pubic interest liti-
gants.”). The exercise of public interest environmental jurisdiction also raises concerns with re-
spect to access, participation, effectiveness, and sustainability, as well as the danger of judicial 
excessivism/overactivism. Id. at 318. Another case in which the Supreme Court took the lead is 
assessed in Oren Perez, Reflections on an Environmental Struggle: P&O, Dahanu and the Regu-
lation of Multinational Enterprises, 15 GEO. INT’L ENVTL. L. REV. 1 (2002). The article concerns 
the struggle to prevent the construction of a national port in a small fishing village at the Dahanu 
region north of Bombay. As the port was likely to have a negative effect on particular environ-
mental conditions, the Court developed a very innovative institutional structure to monitor the 
“ecologically fragile” Dahanu region. Id. at 12. However, the author points out that several stud-
ies have found high levels of non-compliance with India’s judicial orders. Id. at 24.  

187. SHYAM DIVAN & ARMIN ROSENCRANZ, ENVIRONMENTAL LAW AND POLICY IN INDIA 

4, 21 (2d ed. 2002).  
188. Id. at 21. 
189. See Shubhankar Dam, Green Laws for Better Health: The Past That Was and the Future 

That May Be — Reflections from the Indian Experience, 16 GEO. INT’L ENVTL. L. REV. 593, 
601–05 (2004). 
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preme Court have inhibited the development of a responsible and inde-
pendent bureaucracy.190 If this is the case, notwithstanding the good in-
tentions of the Court, the overall impact has been negative, since the 
Court’s activism has only created ad hoc, temporary solutions instead of 
acting to reinforce the actions of a consistent administration.191 There is 
indeed reason for pessimism as to the general efficacy of the environ-
mental public interest litigation as developed by the Indian Supreme 
Court: The impact of environmental pollution on public health in India 
is still dramatic,192 and India scores poorly in environmental perfor-
mance indicators when compared with other middle-income developing 
countries such as Brazil.193 Perhaps, as Rajamani suggests, the Court’s 
actions should be viewed as “chemotherapy for the carcinogenic body 
politic,”194 where a sustainable and long-term solution to environmental 
degradation nonetheless requires action by the administrative authori-
ties, who possess better information than Supreme Court justices on 
how to set effective environmental standards.  

Yet India remains interesting in the context of this Article because it 
demonstrates how some degree of success can be achieved in the short 
term by playing to the relative strength of a country’s institutions. In In-
dia, where the legislative and the executive branches were unable to set 
or enforce environmental standards in an effective manner, innovative 
lawyers used liability rules and broad legal standing, in conjunction 
with a strong and independent judiciary, to achieve remarkable results. 
This flexibility of approach underlies our main argument. Whereas law 
and economics provides that administrative law is best suited for the 
setting of environmental standards, given the superior ability of agen-
cies to weigh costs and benefits in the public interest and the lack of ex-
pertise and information of judges in determining an optimal environ-
mental solution, the inability of the legislative and executive level to act 
in such an optimal manner required a “second-best” alternative. Instead 
of simply lamenting the lack of action on the part of the administration, 
environmental lawyers persuaded the judiciary of the need for courts to 
act in the public interest and provided them with the information to 
make decisions. While this approach is not ideal, as the criticisms clear-
ly show, it has provided some measure of environmental protection 
where none could be expected from other branches of government. 

                                                 
190. See Rajamani, supra note 12, at 315. 
191. See Cha, supra note 12, at 227. 
192. Rajamani, supra note 12, at 312. 
193. See, e.g., Esty & Porter, supra note 5, at 397–99 (comparing India’s high urban particu-

late concentration per city population vis-à-vis developed nations). 
194. See Rajamani, supra note 12, at 295 (quoting U. Baxi, Introduction to S.P. SATHE, 

JUDICIAL ACTIVISM IN INDIA, at xvi (2002)). 
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The success of environmental public interest litigation in India also 
corresponds with a number of the indicators that we sketched above. 
First, the judicial activism was a response by the Indian judiciary to 
calls from concerned citizens within India; it answered a need identified 
by Indians, using a method that relied upon the system of legal norms in 
place (first indicator). Second, while independently opting for the path 
of judicial activism, the Indian Supreme Court adopted certain legal 
transplants from the common law (such as extending locus standi), but 
the transplant was guided by local needs and knowledge. Its success was 
predicated upon a strong and independent judiciary being in place (se-
cond indicator). Although standards would ideally have been set at the 
level of the legislature (the third indicator), the problems of capacity and 
capture at the level of the executive (fourth indicator) determined that 
the judiciary was, given the specific context of India, the institution best 
able to provide environmental protection. Moreover, the main actor 
concerned — the Supreme Court — is a centralized body far removed 
from the localities. This centralization of policy making corresponds 
with the suggestion that decisions be made at the level of governance 
where capacity is strongest and where actors are most independent, in 
this case, the central level of the judiciary (the fifth indicator).  

CONCLUSION 

The starting point for our Article was the Kuznets curve, which indi-
cates that there is a strong relationship between the wealth of a nation 
and its environmental quality. The curve shows that the best way to in-
crease environmental quality is to decrease poverty — a correlation that 
is applied equally to developing countries. However, empirical research 
by Esty and Porter has indicated that, in addition to national income, 
other elements are also important factors that affect environmental qual-
ity. In particular, their research has identified institutional structures and 
the quality of regulation as particularly influential. It is hence critical — 
given the human cost of severely degraded environments and given the 
urgency of tackling certain kinds of pollution in the context of the cli-
mate change challenge — to consider what makes appropriate environ-
mental regulation in developing countries. This Article has attempted to 
provide some insights on this topic.  

By noting that past strategies have failed to achieve the aim of envi-
ronmental protection, we have argued that there is clearly a need for re-
search into more appropriate environmental policy instruments for de-
veloping countries. We began by identifying some of the reasons for 
this failure. Much of the literature focuses on the problem of enforce-
ment of legal environmental norms — undoubtedly a major issue — but 
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rectifying these problems by tackling corruption and ensuring good 
governance, the optimal solution, is likely to take decades. A better ap-
proach now is to focus on the more immediate reasons for the lack of 
success of environmental regulation, notably, the failure to take suffi-
cient account of the specific needs and problems of governance in de-
veloping countries in recommending policy instruments and processes.  

In order to begin to develop environmental policy recommendations 
for developing countries, we attempted to integrate insights from two 
fields of legal study that have focused extensively on the design of legal 
institutions in developing countries. Law and development has for dec-
ades examined the role of law in facilitating and sustaining economic 
growth and, more recently, broader conceptions of human development 
that belong to the good governance debate. Similarly, the emergence of 
the New Institutional Economics school within law and economics has 
equally sought to understand the effect of legal rules and institutions on 
the poverty or wealth of nations and thus to suggest optimal legal design 
for the promotion of economic growth. By integrating these insights 
from the different perspectives, we were able to develop a set of indica-
tors to guide those involved in advising on and designing environmental 
policy and regulation in developing countries. 

The starting point is necessarily the particular environmental issues 
within a given country, and the legal, cultural, and institutional context. 
The adopted approach will differ depending on all of these factors. As is 
now widely recognized in both fields brought to bear here, there can be 
no “one size fits all” approach. Instead, by weighing the relative capaci-
ties of relevant institutions and the various levels of governance, in con-
junction with an internal determination of the problem to address, it is 
possible, as the example of judicial activism in India shows, to take a 
pragmatic approach that is far more likely to achieve success in the 
short term. While such an approach will not eliminate enforcement 
problems, they will be minimized to the maximum extent possible by 
designing regulation and a decision-making process that takes into ac-
count specific locations of capture and weak capacity, and by making 
the most of the existing infrastructure.  

While we have not been able to test the indicators we have suggested, 
we hope that by proposing them, we have made a small but significant 
contribution to the urgent need for a better understanding of environ-
mental regulation for developing countries, and that the indicators will 
serve as a basis for moving international environmental law forward. If 
we are to address the problem of climate change, understanding how to 
create effective environmental regulation in developing countries, where 
the majority of greenhouse gases will be generated in the coming dec-
ades, is vital. We hope this is work on which others can build.  




