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Law as a reflection of emotion and human nature 
 

Hendrik Gommer
1
 

 

What is government itself but the greatest of all reflections on human nature? 

        Madison
2
 

 
Abstract 

 

Although many sociobiologists are reticent to state that prescriptives reflect descriptives, such a derivation, if 

arrived at prudently, is inevitable to make a major step forward in integrating biology, psychology, sociology and 

law. Our normative behavior should be in line with our biological drives, mediated by our emotions that clearly 

have biological causes. The results of the research presented in this article justify the conclusion that some 

intuitions on harm are very strong, especially when they concern our next of kin. Our intuitions on harm done to 

out-group people are more open to circumstantial and cultural influences. Through law, strangers can also be 

treated as group members. Although law cannot be reduced to biology, biological mechanisms can  improve our 

understanding of some basic notions underlying our laws. The main conclusion is that legal punishment and law 

reflect our emotions and therefore underlying biological mechanisms. The greater the harm inflicted, the greater 

our shock and the stronger our punitive response. This correlation seems to be exponential, which supports the 

idea that punishment reflects the level of shock and is in fact an accurate measurement of how shocked people 

are. In other words, our normative valuations reflect our factual state of mind. 

 

Introduction 

 

The ‘ought’ can be derived from the ‘is’. Our brain is a fractal structure that can grow thanks 

to some genes that contain a code, a formula, that generates this structure. To make this 

evolvement possible, genes need other molecules that function as building blocks. In biology, 

these ‘construction materials’ are called nutrients. Our brain becomes what it is by means of 

the codes in our genes and the available nutrients. The availability of nutrients depends on the 

environment. The basis of evolutionary sociology is that our brain will prompt behavior that is 

to the benefit of the spreading of our genes. Although people are unaware of it, they generally 

behave in ways that optimize the reproduction of their genes. Because they need resources 

from their environment (in the broadest sense of the word), they will show behavior that is 

conducive to procuring (or securing)  as many resources as possible. To accomplish this 

mission, people, being social animals, work together. The older parts of our brain (older in an 

evolutionary sense) make cooperation possible by means of emotion. The younger parts can 

formulate rules that reflect these emotions. In other words, these rules derive from factual, 

biological mechanisms. People experience these rules as ‘normative’, as ‘ethical’, even as 

being of a ‘higher level’ than facts, but even so these rules are products of evolution. We, that 

is our brains, formulate them because they help our genes to spread. This, in a nutshell, is my 

natural law theory as I have formulated it in previous articles.
3
 Although even sociobiologists 

                                                 
1
 Dr. Hendrik Gommer is Assistant Professor at Tilburg University. With thanks to Dr. Jacques Hagenaars for 

his methodological suggestions and Minke Gommer for her preliminary research. 
2
 C. Rossiter (ed.), The Federalist Papers, New York: New American Library 1961, nr. 51, p. 322. 

3
 Hendrik Gommer, From the ‘Is’ to the ‘Ought’: A Biological Theory of Law, Archiv für Rechts- und 

Sozialphilosophie ARSP 2010, p. 449-468; Hendrik Gommer, The Resurrection of Natural Law Theory, 

Zeitschrift Rechtstheorie, forthcoming 2011; Hendrik Gommer, The biological Essence of Law, Ratio Juris, 

forthcoming in 2011; Hendrik Gommer, The Molecular Concept of Law, Utrecht Law Review, forthcoming in 

2011. 
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(quite many, actually) are reluctant to concur that prescriptives follow from descriptives,
4
 I 

think this is what it takes  to make a major step forward in the integration of biology, 

psychology, sociology and law. 

 

If it is true that prescriptives can be derived from descriptives, our normative behavior should 

be in line with our biological drives, mediated by our emotions that clearly have biological 

causes. Our standards of what is wrong and what is right have to be consistent with basic 

biological mechanisms. The outcome of an quantative experiment I performed will show that 

punishment by third parties depends on what is harmful to the spreading of our genes. But 

first, I will consider the theory behind the experiment. 

 

Nature and nurture 

 

The derivation of norms and law from genes is not a linear process. Genes need to be able to 

extract nutrients from their environment in order to generate fractal structures. The 

environment, which consists of other molecules, therefore influences genetic “expression”. 

But when genes create a cell around them, this cell in itself is the environment of the genes. 

The influence then becomes mutual. This process can be recognized on different levels. As 

emotions are made possible by genes, they will therefore be in part innate. But they are also 

shaped by their environment. Similarly, norms result from emotions and are in part innate, but 

they too are influenced by their environment. One such environmental factor is the culture 

that springs from human emotions and behavior. Both environment and culture will change 

when norms change. In this way law reflects our genes. The derivation process is complicated 

because of the interaction with the environment. Figure 1 shows how this interaction can be 

schematized. 
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Figure 1: Schematized interaction between genes, emotions and law. 

 

                                                 
4
 E.g. Morris B. Hofmann, ‘Law and Biology’, The Journal of Philosophy, Science & Law, vol. 8, 2 May 2008; 

Owen D. Jones and Robert Kurzban, ‘Intuitions of Punishment’, Chicago Law Review 2010; Frans de Waal, The 

Age of Empathy, New York: Harmony Books 2009. 

  



 4 

According to this model, it is society itself that provides law, as Durkheim and Kelsen 

propagated, and law is experienced as if it transcends the individual.
5
 However, law also 

evolves from emotions that can be regarded as evolutionary calculations of what benefits 

underlying genes.
6
 Culture and society derive from genes that shape their environment. 

Culture and society in turn are part of their environment and influence the growth of the 

underlying genes. A sophisticated system of culture is an excellent adaptation. Culture itself 

can be considered an environment that contributes to the selection of genes.
7
  

 

If we consider genes as generators of fractal structures (see Figure 2), it is also to be expected 

that there will be basic notions from which rules are derived. These basic notions have been 

selected in the course of the evolution process from a single cell to a human being.  

 

 
 

Figure 2: Fractal structure: twig. 

 
Figure 3: Tree of norms. Law derives from  basic notions, just as branches grow from the 

trunk of a tree.  

 

Robinson and Kurzban have shown that, ‘contrary to wide-spread assumptions’, three basic 

moral notions can be distinguished: physical harm, taking of property and deception in 

exchanges.
8
 With Jones and Kurzban I believe that basic notions trace to ‘effects of 

                                                 
5
 Hans Kelsen, Kausalität und Zurechnung, Archiv für Rechts- und Sozialphilosophie (ARSP) 1960, p. 321-333; 
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6
 See e.g. Gommer 2010, supra note 3. 

7
 Peter J. Richerson and Robert Boyd, The Darwinian Theory of Human Cultural Evolution and Gene-Culture 

Coevolution, Ch. 20, p. 17 and 19. 
8
 Paul H. Robinson & Robert Kurzban, Concordance & Conflict in Intuitions of Justice, 91 Minn. L. Rev. 2007, 

p. 1829, 1854-1855; Jones & Kurzban 2010, supra note 4. 
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evolutionary processes on species-typical brains’.
9
 They state that this concept makes a 

testable prediction. There will be high levels of agreement on basic moral notions. Cultural 

heterogeneity is also to be expected because of the interaction with the environment. 

  

As social animals humans highly depend on the stability of the group they live in. In-group 

moral will therefore be very strong on subsets of physical harm, theft and violation of social 

contracts. If our emotions can be regarded as evolutionary calculations, it can be expected that 

we will be greatly upset if our children or family are harmed and that we will be indifferent to, 

for example, harm done to insects. With family members we share many genes, with insects 

we do not. But how will we react when group members are harmed that are less closely 

related to us? Will that also upset us, and if so, to what extent? Among Homo Sapiens, 

genetically unrelated individuals work together on a large scale.
10

 It can be expected that harm 

done to group members on whom we depend most will have the strongest emotional impact 

on us. So, genetic relationship or distance and the intensity of contact should determine the 

force and pitch of our emotion when someone is harmed. In line with these emotions, social 

norms will make cooperation possible within groups of genetically unrelated individuals.
11

 In 

addition, law will reflect those emotions in a complex society in such a way that members of 

society are considered in-group people.  

 

Kin selection 

 

Individuals benefit from the reproductive success of kin.
12

 The probability that individuals 

share the same type of genes declines as the kin relationship becomes more distant. Non-kin 

probably have few genes that are exactly of the same type, and insects lack many genes that 

all humans share. Genetically and evolutionarily, insects are very distant from humans. 

Consequently, people will invest less in non-kin than in close kin, and even less in other 

species.
13

 As men are less certain that their children are actually theirs, they will tend to invest 

less in childcare than women do.
14

 Maternal grandmothers and matrilateral aunts tend to 

invest the most.
15

 Also, women have a higher biological stake in each of their children than do 

men. Thus, natural selection appears to have favored a tendency in males to invest less in 

child care and more in mating effort than women.
16

 Low levels of investment within non-

genetic relationship are to be expected.
17

 The maternal instinct of mammals to care for 

vulnerable young is very strong. During mammalian evolution, females sensitive to the needs 

of their offspring out-reproduced those who were cold and distant.
18

 In addition, adult women 

                                                 
9
 Jones & Kurzban 2010, supra note 4. 

10
 J. Henrich, ‘The Cultural and Genetic Evolution of Human Cooperation’, in: P. Hammerstein, (ed.), Genetic 

and Cultrual Evolution of Cooperation, Cambridge: MIT Press 2003, p. 445-468. 
11

 Ernst Fehr & U. Fischbacher, ‘Social Norms and Human Cooperation’, Trends Cognitive Science 2004, p. 

185-190; M. Spitzer, U. Fischbacher, B. Herrnberger, G. Gron and E. Fehr, ‘The Neural Signature of Social 

Norm Compliance’, Neuron 2007, p. 185-196. 
12

 William D. Hamilton, ‘The Genetical Theory of Social Behaviour’, Journal of Theoretical Biology, 1964, p. 1-

52. 
13

 J.H. Park, M. Schaller & M. van Vugt, ‘Psychology of Human Kin Recognition’, Review of General 

Psychology 2008, p. 215-235. 
14

 D. Buss, Evolutionary Psychology: The New Science of the Mind, Boston: Pearson, Allyn and Bacon 2008. 
15

 H.A. Euler and B. Witzel, ‘Discriminative grandparental solititude as reproductive strategy’, Human Nature 

1996, p. 39-59; S.J.C. Gaulin, D.H. McBurney and S.L. Brakeman-Wartell, ‘Matrilateral Biases in the 

Investment of Aunts and Uncles’, Human Nature 2002, p. 139-151. 
16

 Buss 2008, supra note 14. 
17

 M. Daly and M. Wilson, Homicide, Hawthorne: Aldine de Gruyter 1988. 
18

 T. Lipps, ‘Einfühlung, innere Nachahmung und Organempfindung’, Archiv für die gesammte Psychologie, 

volume I, part 2, Leipzig: Engelman 1903. 
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on average report stronger empathic reactions to distress calls than men.
19

 This could be the 

reason why sharing food, at least with family, is a strong urge.
20

 But not towards strangers. 

Mice show emotional linkage when they see another mouse in pain, but sensitivity goes down 

in the presence of a stranger in pain.
21

 De Waal states that ‘emotions are picked up more 

readily between parties with close ties than between strangers.’
22

 This process does not take 

place at a theoretical level; it is the body language that triggers emotions within us. We 

unconsciously adopt someone else’s perspective.
23

 According to De Waal, imitation and the 

need to share make the movements of others ‘echo within us as if they’re our own’.
24

 It is 

therefore to be expected that women will be more distressed than men if their kin are harmed. 

People generally will also be less disturbed if non-kin are harmed than if close kin are. Yet, 

non-related group members are also concerned for each other. 

 

In-group moral 

 

Mutually involved group members will harm each other less. For instance, fathers that abused 

their daughters were found to be less involved in their upbringing. This was even the case if 

the daughters were adopted, and therefore not genetically related.
25

  In primitive cultures, 

hunters attack hunters from other groups but seldom from their own group.
26

 Probably, our 

ancestors could evolve into Homo Sapiens by living in groups. The group helped them to 

survive disasters and attacks. Security is probably the main driver of social life. This is why 

ground-dwelling monkeys, such as baboons, travel in large groups. According to De Waal, we 

descend from a long line of group-living primates with a high degree of interdependence.
27

 

Macaques have been found to support unrelated others that had previously supported them by 

intervening in conflicts.
28

 Retaliation and reward thus can be considered necessary in systems 

based on cooperation and reciprocity.
29

  

 

Finding security is a benefit of belonging to a group, as is finding and sharing food. Once apes 

have their food, other apes rarely take it away, but group members will beg with an 

outstretched hand. Among chimpanzee eventually all group members will have some food. 

Chimpanzees that are reluctant to share food will probably be turned down later when asking 

for food themselves.
30

  

 

                                                 
19

 A. Sagi and M.L. Hoffman, ‘Empathic Distress in the Newborn’, 12 Developmental Psychology 1976, p. 175-

176; G.B. Martin and R.D. Clark, ‘Distress Crying in Neonates: Species and Peer Specificity’, 18 Developmental 

Psychology 1982, p. 3-9. 
20

 De Waal 2009, supra note 4, p. 42-43. 
21

 D.J. Langford et al., ‘Social Modulation of Pain as Evidence for Empathy in Mice’, Science 2006, p. 1967-

1970. 
22

 De Waal 2009, supra note 4, p. 95. 
23

 Eduard W. Menzel and M.K. Johnson, ‘Communication and Cognitive Organization in Humans and other 

Animals, 280 Annals of the New York Academy of Sciences 1976, p. 131-142. 
24

 De Waal 2009, supra note 4, p. 60. 
25

 H. Parker & S. Parker, ‘Father-daughter sexual abuse’, American Journal of Orthopsychiatry 1986, p. 531-

541. 
26

 A. Gat, War in Human Civilization, Oxford: Oxford University Press 2006, p. 10-11. 
27

 De Waal 2009, supra note 4, p. 21. 
28

 Jessica C. Flack & Frans B.M. de Waal, ‘Any Animal Whaterver’: Darwinian Building Blocks of Morality in 

Monkeys and Apes, in: Leonard Katz ed., Evolutionary Origins of Morality: Cross-Disciplinary Perspectives 

2000, p. 1-12. 
29

 F.B.M. de Waal, Good Natured, Cambridge: Harvard University Press 1996, p. 157-159. 
30

 Frans B.M. de Waal, ‘Food Sharing and Reciprocal Obligations Among Chimpanzees’, 18 J. Hum. Evolution 

1989, p. 433. 



 7 

Living in groups is an important characteristic of humans.
31

 Group members do not have to be 

genetically related (and in all kinds of societies people even have strong attachments to 

certain animals
32

). Sympathy for persons who are not offspring is an even more distinct and 

distinctly human trait. Predisposition for attachment is probably an adaptive for vulnerable 

people. For instance, during childhood, as their brains develop, people need older group 

members. When they themselves have reached adulthood, they can use their mental capacities 

to help young group members in turn.
33

 Empathy will probably help us to care for both 

genetically related and genetically non-related group members (and even animals).
34

 

 

Helping in-group mates will stabilize and amplify the group. This will improve chances of 

survival and reproduction of its members.
35

 We can use group members to help provide food 

and to defend our neighborhood against intruders. We are stronger with the help of our 

neighbors and when we cooperate, we can become specialists. In this way, we can form a 

society that can defend itself even better and find more food, so that its members can improve 

on their reproductive success. Following this line of reasoning to its logical conclusion, moral 

guidelines must be the result of adaptive cooperative behavior.
36

 In fact, it cannot be 

otherwise. Moral behavior too would vanish if it did not in some way favor the genes that 

enable it.
37

 As Fehr and Gächter discovered, people tend to contribute half of their earnings to 

the benefit of the group, even though privately they would gain more if they kept it for 

themselves.
38

 They want to promote the welfare of the group,
39

 and they do this from feelings 

of debt and gratitude.
40

 We will treat group members altruistically, as long as they contribute 

to the group according to group rules and group moral. We have strong inhibitions against 

killing members of our own community.
41

 We feel empathic concern towards them and this 

will help to stabilize the group.
42

 

 

Although these processes show that moral decisions are governed by emotions and biological 

mechanisms, many legalists and philosophers think law is governed by rationality. However, 

as Jonathan Haidt states, the impact of moral on our daily lives is much broader than avoiding 

harm and finding reciprocal relations. Group cohesion, with loyalty, hierarchy, sanctity and 

tow, is also important. These innate moral intuitions can be found all over the world.
43

 

Avoiding harm and encouraging reciprocity are the most universal intuitions, with the aspects 

of group cohesion being less valued by liberals and individualists. Some cultures try to protect 

                                                 
31

 R. Trivers, Social Evolution, Reding: Benjamin/Cummings 1985. 
32

 James Serpell, In the Company of Animals, Oxford: Basil Blackwell 1986. 
33

 James Q. Wilson, ‘The Moral Sense’, 87 American Political Science Review 1993, p. 1-11. 
34

 Frans B.M. de Waal, ‘Putting the Altruism Back into Altruism: The Evolution of Empathy’, Annu. Rev. 

Psychol. 2008, p. 279-300. 
35

 Michael Ruse, Evolutionary Naturalism: Selected Essays, London: Routledge 1995. 
36

 Ruse 1995, Ibid. 
37

 See also Gommer, The Resurrection of Natural Law Theory, 2011, supra note 3. 
38

 Ernst Fehr & Simon Gächter, ‘Altruistic Punishment in Humans’, Nature 2002, 137-140. 
39

 Peter J. Richerson & Robert Boyd, ‘The Evolution of Subjective Commitment: A Tribal Instincts Hypothesis’, 

in: Randolph Nesse (ed.), Evolution and the Capacity for Commitment, New York: Russell Sage Foundation 

2001, p. 186-219. 
40

 Michael E. McCullough, Robert Emmons et al., ‘Is Gratitude a Moral Affect?’, Psychological Bulletin 2001, 

p. 249-266. 
41

 Frans B.M. de Waal, Primates and Philosophers: How Morality Evolved, Princeton: Princeton University 

Press 2006, p. 56; Joshua Green & Johnathan Haidt, ‘How (and Where) Does Moral Judgment Work?’, Trans. 

Cogn. Sci. 2002, p. 517-523. 
42

 De Waal 2009, supra note 4, p. 21-29.  
43

 Jonathan Haidt & Craig Joseph, ‘The moral mind: How five stets of innate intuitions guide the development of 

many culture-specific virtues, and perhaps even modules’, in: P. Carruthers, S. Laurence and S. Stich (Ed.), The 

Innate Mind, Vol. 3, 2006. 
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individuals by means of a legal system, other cultures try to do this by strengthening group 

cohesion.
44

 In other words, law is a rational derivation of the innate intuitions to avoid harm 

and encourage reciprocity. In turn, these intuitions contribute to the survival and reproduction 

chances of underlying genes. We can expect law and punishment to correlate with moral 

intuitions and emotions. 

 

Mikhail shows that ‘human beings are “intuitive lawyers” who possess tacit or implicit moral 

and legal knowledge and a natural ability to compute structurally complex unconscious 

presentations of human acts and their components.’ He concludes that future research in 

moral psychology should build on this naturalistic foundation.
45

 

 

Robinson, Kurzban and Jones search for an explanation of the intuition of justice in natural 

selection, which is the ‘origin of all complex, functional human traits’.
46

 Challenges of group 

living such as aggression, competition, cooperation and moral sentiments enabled the 

evaluation of behavior.
47

 These emotions and preferences led to proto-moral and proto-legal 

systems.
48

 

 

Recent research on brain activity of third party punishers confirmed that the amygdala plays a 

role of emotional arousal in the assignment of punishment: Punishment decisions were 

consistent with statutory legal reasoning, although criminal statutes were not applied 

literally.
49

 Legal reasoning may be primarily engaged by socio-affective areas like the 

amygdala, and deliberated by the prefrontal cortex.
50

 However, according to Buchholtz et al., 

these brain regions are not specifically devoted to legal decision-making. ‘Our modern legal 

system may have evolved by building on preexisting cognitive mechanisms that support 

fairness-related behaviors in dyadic interactions.’ This hypothesis is consistent with ‘the 

relatively recent development of state-administered law enforcement institutions’.
51

 

Institutions that are necessary when groups must work together seem to be built on brain 

functions that evolved at an earlier stage to accommodate the formation of smaller groups of 

non-related people. 

 

Out-group moral 

 

For out-group people the story is different. They can endanger the community by taking food 

away, killing children and using women to their own procreative ends. Non-group members 

do not contribute to group stability, nor to the spreading of our genes. On the contrary, they 

                                                 
44

 Jesse Graham, Jonathan Haidt & Brain A. Nosek, ‘Liberals and Conservatives Rely on Different Sets of Moral 

Foundations’, Journal of Personality and Social Psychology, 2009, p. 1029-1046. 
45

 John Mikhail, ‘Is the Prohibition of Homicide Universal? Evidence from Comparative Criminal Law’, 75 

Brooklyn Law Review 2010, p. 497-515. 
46

 Robinson, Kurzban & Jones 2007, p. 1639-1643. 
47

 E.g. Frans B.M. de Waal, Good Natured; The Origins of Right and Wrong in Humans and Other Animals, 

1996; Dennis Krebs, The Evolution of Morality, in: David M. Buss, The Handbook of Evolutionary Psychology, 

John Wiley & Sons 2005. 
48

 E.g. Margereth Gruter & Roger D. Masters, Ostracism: A Social and Biological Phenomenon, Ethology and 

Sociobiology 1986, p. 149-158; Gommer 2010, supra note 3. 
49

 Joshua W. Buckholtz, Christopher L. Asplund, Paul E. Dux, David H. Zald, John C. Gore, Owen D. Jones, 

René Marois, ‘The Neural Correlates of Third-Party Punishment’, Neuron 2008, p. 930-940. 
50

 J.D. Greene, L.E. Nystrom, A.D. Engell, J.M. Darley and J. D. Cohen, ‘The Neural Bases of Cognitive 

Conflict and Control in Moral Judgment’, Neuron 2004, p. 389-400. 
51

 Buckholtz et al. 2008, supra note 49; P.J. Richerson, R.T. Boyd and J. Henrich, Cultural Evolution of Human 

Cooperation, in: P. Hammerstein, (ed.), Genetic and Cultrual Evolution of Cooperation, Cambridge: MIT Press 

2003. 



 9 

are a threat to our genes because their genes will probably spread by diminishing our own.
52

 

Seen like this, killing out-group people can benefit the spreading of genes of in-group people. 

Sorel and Durkheim show that moral helps groups unite against other groups that can easily 

turn into enemies. Within the group, sympathy prevails. Outside the group, torture is no 

problem. It is 
 
almost always captives or slaves from other societies that are the victims of 

human sacrifices. Alien tribes may appear distinct species to each other.
53

  

 

Yet, groups that cooperate can reach sophistication in making tools (and weapons). These 

groups will establish alliances and trade networks.
54

 These bigger populations can generate a 

more complex culture,
55

 but also need rules to keep them together.
56

 Members of a stable, 

organized and specialized society will be better off, as attacks of smaller groups will have 

little or no effect on the survival and reproduction of most individuals. In this way, a society 

contains many smaller groups that expanded their group moral and group rules, so that they 

could work together. In this sense, the history of societies is a continuing expansion of the 

group circle. The best way to fight war is to expand the in-group.
57

 The development of the 

prefrontal cortex made it possible to deliberately expand our preexisting ‘in-group thinking’ 

to include out groupers. 

 

In a cosmopolitan state, tribes cannot fight each other, as this would destabilize society. For 

this reason, unifying principles are necessary. People of other tribes need to be seen as in-

group members. Religion and nationalism help tribes unite into a bigger society. Moral within 

Judaism, Christianity and Islam aimed at in-group members; non-believers easily became 

victims of torture, war and death sentences.
 58

 Enlightenment, utilitarism, socialism and 

communism extended altruism to all layers in society and to all people in the world. This led 

to an abrupt decline in ferocity.
59

 However, ‘in-group thinking’ is still strong. We know that 

globalization makes in-group members of all out groupers, but it does not always feel that 

way. Strangers, people that look or think different, can easily be regarded as dangerous out 

groupers. The elimination of millions in WW II became possible by depersonalizing people. 

Jews were depicted as out-group aliens or even animals, and high-altitude bombing turned 

human beings into anonymous creatures.
60

 

 

From emotion to judgment 

 

In my experiment, that I will describe below, I used questionnaires. Subjects were asked to 

value situations in which animals or people were harmed physically, sexually and/or 

economically. They had to indicate how much these situations affected them. The problem 

with questionnaires is that they are quite subjective. The subjects are asked what they feel. 

They have to indicate consciously what they probably feel unconsciously. We asked the 

                                                 
52

 Richard D. Alexander, The Biology of Moral Systems, New York: Aldine the Gruyter 1987, p. 174. 
53

 Georges Sorel, Reflections of Violence, New York: Free Press 1970 (orig. 1908); Randall Collins, ‘Three 

Faces of Cruelty: Towards a Comparative Sociology of Violence’, Theory and Society 1974, p. 415-440. 
54

 Peter J. Richerson & Robert Boyd, Darwinian Evolutionary Ethics, in: Phillip Clayton & Jeffrey Schloss 

(eds.), Evolution and Ethics, Cambridge: W.B. Eerdmans Publishing Company 2004, p. 50-77. 
55

 Joseph Henrich, ‘Demography and Cultural Evolution: How Adaptive Cultural Processes Can Produce 

Maladaptive Losses. The Tasmanian Case’, American Antiquity 2004, 197-215. 
56

 Robin I.M. Dunbar, ‘Brains on Two Legs’, in: F.B.M. de Waal, Tree of Origin, Cambridge: Harvard 

University Press 2001, p. 180. 
57

 De Waal 2009, supra note 4, p. 53. 
58

 Collins 1974, supra note 53. 
59

 Collins 1974, supra note 53. 
60

 Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil, New York: Viking Press 1963; 

Frank Harvey, Air War: Vietnam, New York: Bantam Books 1967. 
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subjects to fill in the forms quickly, so that they had to answer on intuition. Paul H. Robinson 

and Robert Kurzban show that people broadly share intuitions that ‘serious wrongdoing 

should be punished’.
61

 They also found that the ‘levels of agreement in rank ordering (of 

crime) were astonishingly high’.
62

  It is likely that these intuitions of punishment are linked to 

our emotions, given that emotions are in some sense evolutionary calculators that determine 

the benefit of actions for our genes. 

 

Because of this link to emotions it seems not surprising that Lee Hamilton and Steve Rytina 

found only a weak effect of race and income.
63

 Peter R. Rossi et al. found high correlations 

between ratings of blacks and whites, males and females and more and less educated groups 

when asked to categorize offences according to how serious they were perceived to be.
64

 

According to Rossi and Berk, there is very little evidence that different cultural groups within 

the US have different views about sentencing order.
65

 Cross-cultural evidence also supports 

shared intuitions of justice.
66

 Mikhail found that the prohibition of homicide is universal and 

highly invariant.
67

 

 

Evolution has in particular contributed to intuitions that condemn physical harm, sexual 

harassment,  taking property and cheating in exchanges.
68

 Individuals that cheat, injure group 

members or unjustly benefit in other ways (free riding) must be punished. A psychological 

system that is able to compute when someone is a free rider will improve overall (i.e., group) 

fitness. Shared intuitions of justice contribute to this ability, will tune sanctions within the 

group and will in this way reduce the number of transgressions. Group response will be faster 

if moral scenarios involve bodily harm.
69

 Intentional harm will generate greater activity in 

areas associated with emotion.
70

 What is more, so Damasio argues, emotions are critical for 

moral choice. Moral convictions ‘require caring about others and powerful “gut feelings” 

about right and wrong’.
71

 Three-year-old children indicate that physical harm and theft would 

be wrong, even if there were no rules.
72

 Researchers of the Max Planck Institute found that 

chimpanzees retaliate immediately in cases of theft. A chimpanzee was given food and 
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another chimpanzee was placed in a  cage facing it. The second chimpanzee could pull away 

the food given to the first chimpanzee and eat it. When the second chimpanzee did this, the 

first began to scream. When the first chimpanzee was then given a rope which it could pull to 

spill all the food, it did so immediately, although this resulted in the loss of the food to both.
73

 

In addition, Haidt concluded that moral judgments derive from quick automatic evaluations.
74

 

A one-night stand between a brother and sister was immediately disapproved of, even if the 

siblings used effective contraception. The behavior was deemed wrong, but the subjects were 

unable to say why. Our emotions decide. This is in line with Darwin’s observation: 

 

Any animal whatever, endowed with well-marked social instincts, the parental and 

filial affections being here included, would inevitably acquire a moral sense or 

conscience, as soon as its intellectual powers had become as well developed […] as in 

man.
75

 

 

It is also in line with Hume’s conclusion  

 

that morality is not an object of reason. […] Take any action allow'd to be vicious: 

Wilful murder, for instance. Examine it in all lights, and see if you can find that matter 

of fact, or real existence, which you call vice. In which-ever way you take it, you find 

only certain passions, motives, volitions and thoughts. There is no other matter of fact 

in the case. The vice entirely escapes you, as long as you consider the object. You 

never can find it, till you turn your reflection into your own breast, and find a 

sentiment of disapprobation, which arises in you, towards this action. Here is a matter 

of fact; but `tis the object of feeling, not of reason.
76

 

 

If punishment is indeed associated with or caused by emotions that are particularly strong in 

cases of bodily harm, it is to be expected that people can quickly decide if they are affected by 

situations in which someone is harmed. At the very least, this response is a reflection of the 

emotion that is aroused by the situation. According to Baumeister et al., ‘conscious processes 

work in concert with unconscious ones.’
77

 Imagining a situation consciously will 

substantively influence the unconscious. Generally, it can therefore be expected that the 

prompt responses to the situations of harm described in the questionnaires reliably reflect 

unconscious emotions. 

 

Violations affecting natural selection 

 

Mikhail found that 100% of the available codified laws of jurisdictions he examined make the 

killing of a human being a crime, and 93% include the mental element, such as intention, in 

their definition of criminal homicide. In 93% of the jurisdictions, self-defense and mental 

illness are excuses for homicide.
78

 Various studies confirm that people share an intuition that 

serious wrongdoing should be punished. This intuition seems to be universal. The level of 
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agreement on relative blameworthiness is also very high.
79

 The most severe end and therefore 

the punishment continuum may differ. In 1998 the average prison sentence in the Netherlands 

was five months, while offenders in Columbia were imprisoned for a mean of 140 months.
80

 

Women seem to be less punitive than men
81

 and people with lower incomes and education 

tend to be more punitive,
82

 but the ranking of crimes does not differ. 

The view of morality that is based on emotions also exists in ranking actions. Children 

consider physical harm more wrong than property violations and theft.
83

 To them, doing 

physical harm is a prototypical moral violation.
84

 They use moral concepts such as harm to 

evaluate laws.
85

 Psychological and physical harm are evaluated as very serious, deserving 

punishment, regardless of whether a rule prohibits it.
86

 Cultural differences do not influence 

this evaluation, although convention may create different perceptions of what is harm and 

what is not.
87

 It is likely that parents teach their children what harm is and when exactly it is 

wrong. However, the development of moral intuitions according to a pre-programmed 

timetable – independent of different environments – supports the probability of genetic codes 

that trigger moral development.
88

 Robinson, Kurzban and Jones consider that the 

‘triangulation of the theoretical foundations from biology and psychology generally, alongside 

behavioural data in humans and other species, recent studies of human brain operations, and 

broad research into the characteristically human development of moral psychology, presents a 

strong case’ for the evolutionary hypothesis for the origins of shared intuitions of justice.
89

 

Haidt’s theory of five innate moral intuitions is not contradictory to this idea. Avoiding harm 

and encouraging reciprocity can be the most fundamental intuitions that later, but still in early 

stages of brain development, grow into more refined intuitions that benefit evolution. The 

modulation of intuitions that develop later will be more varied, but this does not exclude 

genetic programming.
90

  

 

Evolutionary explanations also fit with human universals.
91

 We might therefore expect that 

violations that affect natural selection most will be considered the core of criminal 
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wrongdoing. The will effect intuition rather than reasoning.
92

 In my research, I asked subjects 

how strongly they were affected by killings, rape, child abuse, abuse and theft – violations 

that are widely considered to affect natural selection. 

 

As I discussed extensively in previous articles, our norms can to a certain extent be derived 

from biological mechanisms.
93

 Our norms reflect our interests in spreading our genes. 

Biological mechanisms make us feel bad if we take action that is harmful to the group we 

depend upon. Emotions are evolutionary mechanisms that help organisms survive without 

reason. We feel fear if someone threatens us, we feel guilt if we do not cooperate. These 

emotions serve no higher, preconceived purpose: their express goal is not to survive. 

Chemical processes which cause emotions do not have a goal. Rather, these emotions exist 

because they enable underlying genes to spread. We feel we ought to live according to group 

moral and rules, because only humans that have such feelings can cooperate successfully 

within groups. If we do not do what is ‘good’ for our genes, they will not spread and they will 

vanish. This elementary biological mechanism is translated into the normative notion that we 

must do what is good for our genes through feelings that in their turn are the result of 

biological processes. If we do not, our genes will vanish. If we act in the benefit of our genes, 

they will spread and we will experience this as good. Normative thinking is caused by 

biological mechanisms that make us feel and think in favor of their spreading. It is not reason 

that dictates the body how to behave; it is the body that dictates reason how to think. Norms 

are a means by which our brain interprets facts, so that we react to these facts in a way that 

most benefits the spreading of the underlying genes. 

 

We ought to cooperate because group members tell us so, for if we do not, their lives will be 

in danger. In other words, we have an intrinsic and an extrinsic reason to cooperate. However, 

both reasons are biological and factual: cooperation increases our success rate and that of 

group members on whom we depend in spreading genes. In addition, we will feel happy when 

we are in some way being altruistic.
94

 However, genes that program people to take advantage 

of others by cheating or harming them will tend to be very successful and spread fast within 

the population. Unless other people punish those who take advantage. In a stable society, 

cheaters – free riders – will be caught and punished.
 
Their cheating will backfire on them; 

their reproductive chances will diminish and the genes of cooperative humans that only cheat 

in a limited and/or very smart way will spread within the population.
95

 We should therefore 

expect that emotions triggered by harm inflicted on others correlate with punishment and 

norms regarding the actual harm inflicted. 

 

Hypotheses 

 

I submit five hypotheses. They follow from the theoretical research described above and from 

a small quantitative survey I did with Minke Gommer. Her classmates were our subjects.
96

 

We expected that the subjects would be more affected by harm done to others if there were a 

strong genetic relation. However, it turned out that the subjects were as strongly affected by 

harm done to pets as they were by harm done to people of another nationality. We therefore 
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concluded that harm to in-group members on whom we more or less depend also arouse 

emotions of shock.  

 

The first hypothesis is that people will be shocked less if the genetic relation is weaker and if 

the contact is less frequent. This fits De Waal’s idea that the more genetically similar and 

socially close two individuals are, the easier the subject’s identification with the object will 

be.
97

 However, a competitive relationship (or at least one that is perceived as competitive) 

will prompt an antipathic response.
98

 As a result, in relation to strangers empathy is 

suppressed.
99

 At some level, genetic relation and regular contact will concur. Harm to pets 

that live in our homes and that we see daily will shock us as strongly as will harm done to 

people to whom we are genetically related but who live far away from us.  

 

The second hypothesis is that people will be shocked more by killing than by abuse and more 

by rape than by theft. Killing and rape can be categorized as physical and sexual harm. As 

such they affect natural selection most. This hypothesis also suggests that loss will arouse less 

emotion than theft. Loss is harm we suffer through no one’s fault but our own or as a result of 

unexpected circumstances for which no one can be held accountable.  

 

The third hypothesis is that because people can imagine  the impact of harm through empathy, 

they will also rank killing, rape, child abuse, abuse, theft and loss in that order in situations 

involving animals. We project our feelings onto the situation of the animal, even if the animal 

is not particularly harmed by that situation.  

 

The fourth hypothesis is that circumstances can influence people’s intuitions to a degree. 

When people hold jobs that regularly confront them with shocking situations, they will be less 

affected by harm done to others. This effect, however, does not wipe out the emotions that 

have an impact on natural selection.  

 

The fifth hypothesis is that punishment of harm-doing correlates with the emotion of shock. 

Harm done to kin or people we depend on adversely affects the chances of our own genes to 

spread. Evolution has ‘bred’ emotion to react to that danger, and the greater the danger, the 

stronger the emotion. Prompted by emotions, Humans and primates resort to punishment in 

response to dangers. This punishment activates reward-related brain areas (at least in men), 

whereas the harm done to group members activates pain-related brain areas. In this way, harm 

to group members is compensated by punishment.
100

 The stronger the sense of shock people 

experience, the stronger their rejection of the offending behavior and the stronger their 

punitive response will be. Without being aware of the mechanism, human beings eventually 

translated their emotion-based rejection of genetically harmful situations into norms and rules.  
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Method 

 

Participants 

 

The 425 subjects we questioned all lived in the Netherlands. Thirty-nine questionnaires were 

rejected because of missing or clearly invalid answers. The remaining 386 participants were 

secondary school students (43.3%), university students (40.7%), lawyers (3.9%) and judges 

(12.2%). Of the participants, 47.9% were female and 52.1% male. The following age brackets 

were distinguished: 11-13 years (15.8%), 14-17 years (24.4%), 18-27 years (40.7%), 28-44 

years (9.8%) and 45-65 years (9.3%). Although the sample was not very large and not taken 

randomly, the results seem to be reliable because the scores of the different groups did not 

vary much. 

 

Materials 

 

Each questionnaire listed 78 straightforward, one-sentence situations of harm, such as: 

 

On her way home, your sister is raped in an alley. 

Your son is badly injured in a street fight. 

A nephew of yours who lives in Australia is killed by a villager. 

A Congolese girl is sexually abused by her father. 

A cow resists fertilization by a bull. 

A lizard pulls a caterpillar from the mouth of another lizard. 

 

As mentioned above, the harmful scenarios concerned killing, rape, child abuse, abuse, theft 

and loss. In each of these six scenarios, thirteen categories of organisms were used: insects, 

cold-blooded animals, small mammals, livestock, apes, pets and humans, with the category of 

humans consisting of the subcategories other races, Europeans of non-Dutch nationalities, 

villagers, family, friends/colleagues, brother/sister/parent and offspring. The 78 (6 x 13) 

situations were subsequently mixed by means of randomly generated numbers. Subjects could 

tick off how shocked they would be if they were confronted with these situations on a 7-point 

scale from ‘I feel indifferent’ (1) via ‘I am affected’ (3), ‘I am shocked’ (5) to ‘I am totally 

upset’ (7). 
  Killing Rape Child 

abuse 

Abuse Theft Loss Cronbach’s 

alpha 

Insects            0.74 

Cold-blooded 

animals 

            0.74 

Small mammals             0.80 

Livestock             0.84 

Apes             0.82 

Pets             0.73 

Other races             0.86 

Europeans             0.86 

Villagers             0.77 

Family             0.75 

Friends/colleagues             0.70 

Brother/sister/parent             0.61 

Offspring             0.53 

Cronbach’s alpha 0.75 0.82 0.81 0.82 0.83 0.83  

Table 1: Six situations of harm and thirteen categories of organisms. 
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Appreciations of a certain event such as ‘murder’, ‘vicious’ or ‘mean’ were avoided as much 

as possible, but such words as ‘rape’ and ‘child abuse’ were necessary to indicate the 

intentional aspect. For each category, Table 1 specifies a reliability coefficient (Cronbach’s 

alpha). Reliability for next of kin is relatively low. This is not unexpected. To relatives, there 

is a very big difference between kin being killed and a computer being stolen. 

 

Results 

 

The extensive questionnaire and the different groups yielded much data. Below I will discuss 

the results that are relevant to the five hypotheses presented above. 

 

Hypothesis 1: People will be shocked less if the genetic distance is greater and the contact is 

less frequent. 

 

Results 

 

Table 2 shows the scores for the 13 categories of organisms and groups. The score differences 

between groups in ranking harmful scenarios are significant (p<.001). It is not surprising that 

people are quite indifferent to harm to insects and shocked when  their own children are 

harmed. Standard deviations are low. The scores regarding other races and nationalities are 

meaningful. These scores are significantly lower than the scores for such ‘in-group’ categories 

as villagers and friends. These scores are nearly as high as those for pets. The standard 

deviations, however, are much higher. People are clearly not unanimous in their judgment.  

N=386 Mean Std. Deviation 

Insects 1.4775 .50259 

Cold-blooded animals 1.6671 .56746 

Mammals 1.7085 .64860 

Livestock 1.9944 .76005 

Apes 1.9145 .74605 

Pets 2.9404 .83548 

Other races 3.1520 1.07802 

Europeans 3.0894 1.00884 

Villagers 4.0030 .85123 

Family 4.8299 .78541 

Friends/colleagues 4.8381 .62814 

Brother/sister/parent 5.5600 .57490 

Offspring 5.7427 .50565 

Table 2: Mean and standard deviation for all 13 categories. 

 

In graph 1 the means of scores are divided for males and females. It shows that women are 

more affected by harm than men. The difference between men and women is significant in all 

categories (p<.001, for own children p=.007), except for next of kin (p=.083). The difference 

in valuation by men and women of next of kin and their own children is also small. 
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Graph 1: Mean scores for all 13 groups divided for males and females. 

 
Discussion 

 

The genetic distance to our own children is short and contact is generally frequent. When we 

die, our genes will live on in our children. The high score on harm done to children is 

therefore as expected. The genetic distance to insects is vast and insects can be harmful to 

people. Empathy with insects will therefore be low and the low score on harm done to insects 

is unsurprising. Siblings and parents carry approximately 50% of our genes, as much as our 

children do, and the respective levels of shock are similarly high. Relatives with whom we 

have less contact and with whom we share approximately 12.5-25% of our genes are 

appreciated on a par with in-group friends and colleagues. To a degree, villagers also belong 

to our in-group: harm done to them may impact on our security. 

 

Possibly the most interesting outcome is that people of other races or nationalities are valued 

similarly to our pets. The genetic distance to people or other races or nationalities is great and 

they are clearly considered out groupers, whereas the genetic distance to pets is much greater, 

but contact with them is frequent. Pets can therefore be considered in-group members. The 

high standard deviation indicates that some people see other races or nationalities very much 

as out groupers, while others see them as in-group members. Because of the markedly 

different scores for men and women, empathy seems to play an important role. Confronted 

with harmful scenarios, women feel significantly more empathy with others. This distinction 

does not show when next of kin are concerned. Harm done to next of kin puts the genes of 

men and women at an equal and equally direct disadvantage. 

 

Apes are genetically more related to us than pets and livestock, yet the latter two probably 

come closer to being considered in-group members. We depend on them physically and/or 

emotionally. Here too, the frequency of contact concurs with genetic relation. 
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Hypothesis 2: People will be shocked more by in-group killing than by in-group rape, child 

abuse, abuse, theft or loss (in that order). 

 

Results 

 

Table 3 shows the scores for the six categories of harm. The differences between the 

successive scores (between 1 and 2, 2 and 3, etc.) are all significant (p<.001). Killing and rape 

register the greatest shock. The standard deviation in these categories is very low. The 

difference between loss and theft is small but significant. Theft affects people more than does 

loss. 

N=386 Mean Std. Deviation 

In-group killing 6.2083 .53095 

In-group rape 6.1145 .56793 

In-group child abuse 5.9539 .66594 

In-group abuse 4.7425 .74367 

In-group theft 3.6145 .89617 

In-group loss 3.3347 .96284 

Table 3: Mean and standard deviation for in-group members (villagers, friends and kin). 

 

Graph 2 shows the differences between males and females. These differences are significant 

(p<.001, loss p=.012), except for theft (p=.292). Although in all situations the rape victims 

were women, men were nearly as strongly shocked as women. Child abuse is also very 

shocking to both women and men. 

 
Graph 2: Mean scores for the six categories of harm divided for men and women. 

  

Discussion 

 

In-group killing harms the security of group members directly, and the killing of kin even 

directly affects the chances of genetic survival. It is therefore not surprising that people are 

extremely shocked when a family member or a villager is killed. The high score for rape for 

both women and men is meaningful. From a genetic point of view, it can be profitable for 

men to rape women,
101

 but to the victims involuntary sex is not in the interest of spreading 
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their genes. Rape will diminish their chances of finding a protective partner and of producing 

successful offspring. It is not socially desirable to be a rape victim, because it is more 

difficult to find a partner that will protect you when the child you are expecting is not his. It 

is not socially desirable to be a rapist, because other men and women will punish you, and 

this will reduce your chances of spreading your genes in future. Men protect their female 

partners (and offspring) because protection increases the certainty that the offspring is theirs. 

For women it pays to be picky and cautious in choosing a mate.
102

 Women may therefore be 

naturally predisposed to caution and their aversion to forced sex is likely to be innate.
103

 

Tolerating rape is not in men’s interest in spreading their genes either. Rapists are free riders 

who do not invest in the children they father. Such behavior lessens the chances of loyal men, 

and men will therefore also feel disgust when in-group women are raped. 

 

Sexual and physical abuse of children adversely affects the chances of our genes to be passed 

on. As our children carry our genes, harm done to our children is extremely shocking, much 

more so than physical abuse of adults. The high score is therefore as expected. 

 

Theft affects people slightly more than does loss. Although the theft and loss scenarios 

involved identical reductions in value, theft as an act of free riding seems to prompt a stronger 

emotional response, because it cannot be tolerated within a group. 

 

Hypothesis 3: The ranking of killing, rape, child abuse, abuse, theft and loss in that order 

regarding human victims will be similar to the ranking regarding animals. 

 

Results 

 

Table 4 shows the scores for the six categories of harm. The differences between the 

successive scores are significant (p<.001). Rape and child abuse do not register as shocking 

when  the victims are animals. People are most affected by killing and abuse. 

 

N=386 

Mean 

Std. 

Deviation 

Killing 2.6896 .72373 

Rape 1.8513 .75659 

Child abuse 1.9603 .80913 

Abuse 2.1248 .75088 

Theft 1.5233 .51782 

Loss 1.6174 .52597 

Table 4: Mean and standard deviation for harm done to animals. 

 

 

Graph 3 shows the differences between males and females, all of which are significant 

(p<.001). Women are considerably more affected by killing, rape, child abuse and abuse 

amongst animals than men are. 
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Graph 3: Mean scores for harm done to animals divided for men and women. 

 

Discussion 

 

The ranking of harm done to animals does not coincide with the ranking of harm done to in-

group members. Killing still affects people most, but abuse comes next. The response to rape 

and sexual abuse of young animals is one of indifference. In addition, theft as an action of free 

riding amongst animals does not affect us. It seems that we are more affected by loss. 

Although women seem to respond emotionally to physical and sexual harm to animals, this 

response should not be construed as a projection of their own feelings. The biological 

background of animals seems to play a role in their judgment. For instance, forced 

fertilization of female animals is not always harmful to the spreading of their genes (or the 

growth of the livestock). 

 

It would appear that we assess harm done to animals in terms of our own evolutionary benefit. 

Killing and abuse of animals will make them less useful to us, whereas coercive sex will 

generate more offspring and thus more food, pets and livestock. 

 

Hypothesis 4: To a degree, circumstances can influence intuitions, but this influence does not 

cancel out the emotions that impact on natural selection. 

 

Results 

 

Graph 4 shows the scores for harm done to our own children. The differences, if any, are not 

significant (p=.916). This is remarkable, because it shows that people are equally affected by 

this kind of harm, regardless of how many children they themselves have (even when they 

have none). In other words, in this scenario of harm major circumstantial differences do not 

affect people’s intuition. 
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Graph 4: Mean scores for harm to our own children divided for the number of children 

people have. 

 

Graph 5 shows the differences between people with different educational and professional 

backgrounds. These factors slightly influence the level of affection. Lower-level secondary 

school students feel more affected by harm to villagers and people of other races or 

nationalities. Judges are less affected except when the harm is done to their own child. People 

generally are most strongly affected by harm done to their own children. In this scenario, 

people’s backgrounds have no significant effect. However, when someone of another race or 

nationality is harmed, the respondents’ background accounts for 8.1/9.7% of the variation 

(η²=0.081/0.097) and their gender for 3.0/2.6% (η²=0.030/0.026). 

 

As regards killing, neither background nor gender can explain the small differences, but in 

cases of rape and child abuse gender and background account for 2-3% of the variation.  

 

 
Graph 5: Differences between people with different educational and professional 

backgrounds. Judges and lawyers are generally less affected than young people. 
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Graph 6 shows that response variation is very low when people are confronted with the death 

of a child of their own. That is generally considered the most shocking experience of all.  

  
Graph 6: Score variation  for the death of people’s own children. 
 

Graph 7 shows that variation is very high for the rape of a Brazilian woman (other 

race/nationality). Some Dutch people respond as if the victim were their own child, most 

people are moderately affected and quite a few, mostly men, feel indifferent when they learn 

of such an incident. 

 

 

Graph 7: Score variation for the rape of a Brazilian woman. 

 

Discussion 

 

Graphs 4, 5 and 6 show that intuition is strong when the well-being of our own children is at 

stake. It seems likely that a strong emotional reaction to a harmful situation of this kind is 

very much an innate feature. Harm done to our children strongly impacts the spreading of our 

genes.  
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When the genetic distance increases, the scores can be influenced by the level of education, 

professional profile, age and cultural characteristics. Graph 7 shows there probably is some 

innate inclination to be indifferent to harm done to people of other races. Background and 

gender combined account for approximately 13% of the variation.  

 

When women of other races are raped, men very much tend to be indifferent, whereas women 

register much greater shock. It is possible that they do so because they feel that the rape of 

women of other races could somehow adversely affect them, whereas men’s interests are not 

directly affected by the rape of women of other races. The reverse may be true. For instance, 

during the war in Bosnia Muslim women were routinely raped, and it was ‘socially desirable’ 

for Serb soldiers to join their fellow soldiers in raping women. Without law and order to 

regulate behavior, rape can be genetically profitable strategy.
104

 Graph 7 seems to reflect this 

possibility. 

 

When it concerns harm done to non-kin it seems the attitude to harming actions can be 

changed to a certain level. Occupation, education and contact with other groups can amplify 

or weaken intuitions. Judges, for example, show less empathy. Their own explanation is  that 

they have to repress feelings because they are confronted with harm every day. Another 

explanation could be that in the Netherlands schools of lower education have racially mixed 

populations, as a result of which people of other races are likely to be considered in-group 

members.  

 

The effect of genetic distance and in-group membership cannot easily be neutralized. As 

genetic distance decreases and group bonding strengthens, the effect of circumstances will 

weaken. 

 

Hypothesis 5: Punishment of harm-doing correlates with the emotion of shock. 

 

Results 

 

A Dutch report
105

 shows in the Netherlands in 2008, crimes against life (including attempted 

crimes against life) were punished with a mean prison sentence of 747. Rape was punished 

with 557 days, child abuse with 329 days,
106

 abuse with 84 days and theft
107

 with 34 days. 

The Dutch Criminal Code prescribes a maximum prison sentence of 15 years for 

manslaughter,
108

 12 years for rape,
109

 12 years for sexual abuse of children,
110

 8 years for 

aggravated physical abuse
111

 and 4 years for theft.
112
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Graph 8: The mean scores for the six categories of harm divided for men and women.  

  

 

Regression analysis shows an exponential relation between emotion and prison sentence 

(R²=.97, F-90.0, p=.002) and a linear relation between emotion and maximum prison 

sentences in the Netherlands (R²=.95, F=54.0, p=.005). 

 
Graph 9: Exponential relation between emotion (x-axis) and the prison sentence actually 

imposed (in days, y-axis). 
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Graph 10: Linear relation between emotion (x-axis) and maximum prison sentences in the 

Netherlands (y-axis). 

 

Discussion 

 

The custodial sentences for killing, rape, child abuse and theft show a remarkable and 

exponential correlation (Pearson 2-tailed 0.87, p=.05). The variation in terms of imprisonment 

imposed on convicted criminals in the Netherlands in 2008 can be explained by emotions 

caused by the nature of the offences of which criminals were convicted. Levels of punishment 

can be seen to agree with the level of shock. The exponential relation can be explained by the 

psychophysical law of magnitude estimation. Doubled prison sentences will be perceived as 

having been increased by a factor of 1.4 only.
113

 The Likert-style point-scale translates our 

psychophysical emotions into a linear scale.
114

 The magnitude estimation effect becomes clear 

when the prison sentence actually imposed is taken into consideration. The actual custodial 

sentence is not limited by a 7-point scale. This effect supports the idea that imposing a prison 

sentence (or punishment generally) is an emotional process. The term of imprisonment (or the 

level of punishment generally) reflects the level of shock and is therefore an accurate 

measurement of how shocked people are.  

 

The correlation between emotion and the maximum terms of imprisonment laid down in the 

Dutch Criminal Code is even higher (Pearson 2-tailed 0.97, p=.005) than the correlation 

between the prison sentences actually imposed in 2008 and the statutory maximum sentences 

(Pearson 0.92, p=.27). It seems that the Criminal Code provisions are reflections of emotion, 

but an exponential relation is not apparent. One possible explanation is that the Dutch 

Criminal Code only prescribes maximum sentences, which will negate the exponential effect. 
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 26 

General Discussion 

 

The reason to do this study was my theory that the ‘ought’ can be derived from the ‘is. We 

value events by the harm they do or may do to the spreading of our genes as ‘bad’. This 

judgment is mediated by emotions that are the means of evolution to calculate which actions 

are detrimental and which beneficial. We feel fear if someone threatens us, we feel guilt if we 

do not cooperate. We feel we ought to live according to group moral and rules, because only 

humans that have such feelings can cooperate successfully within groups. Norms do not come 

from reason: they are rational translations of these evolutionary calculations. Our norms 

reflect our interests in spreading our genes. Normative thinking is rooted in and generated by 

biological mechanisms that make us think in their evolutionary favor. It is our body that 

dictates our reason how to think. Norms are a means by which our brain interprets facts, so 

that we react to these facts in a way that benefits the spreading of the underlying genes most. 

 

Genes that program people to take advantage of others by cheating or harming them will tend 

be very successful and spread fast within the population – Unless other people punish those 

who take advantage. In a stable society, cheaters – free riders – will be caught and punished.
 

Their cheating will backfire on them; their reproductive chances will diminish and the genes 

of cooperative humans that only cheat in a limited and/or very smart way will spread within 

the population.
115

 

 

We expected that emotional responses to inflicted harm correlate with levels of punishment 

and norms regarding the inflicted harm. This expectation has not been falsified by this study. 

Some intuitions on harm are very strong, especially when harm is done to our next of kin. The 

results also show that some intuitions on harm are stronger than others. Our intuitions on 

harm done to out-group people are more open to circumstantial and cultural influences. 

Levels of punishment and education especially will therefore affect our intuitions on harm 

done to people of other races and nationalities. This conclusion is in line with the social 

function of law. Law as a set of rules regulating social interaction evolved when societies 

became bigger than the original tribal group size of approximately 150 people. Law became 

(and is) necessary to enlarge the in-group to millions of people. Through law strangers too can 

be treated as group members. Seen in this light, law is grounded in norms and rules that 

probably go back to the days when people lived in small groups of hunter-gatherers. 

 

The relation between emotion on the one hand and actual and maximum prison sentence on 

the other hand can be schematized as follows. 
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Figure 3: The emotion of shock when in-group members are harmed is highly determined by a 

constant factor. In turn, actual prison sentences as well as maximum prison sentences laid 

down in the Dutch Criminal Code are highly determined by human emotion. 

 

The main conclusion is that legal punishment and law reflects our emotions and therefore 

underlying biological mechanisms. What we ought to do does not necessarily come from a 

dualistic component like a spiritual world, ‘society’ or ‘the system of law’. Normative 

behavior  is more likely based on evolutionary calculations that influence our intuition and 

reason via our emotions. The greater the harm, the stronger our punitive response will be. 

This relation seems to be exponential, which supports the idea that punishment reflects the 

level of shock in accordance with the psychophysical law of magnitude estimation and is 

therefore in fact an accurate measurement of how shocked people are. In other words, our 

normative valuations are reflections of our 'factual' state of mind. 

 

Further research 

 

This study shows that law is a reflection of our emotions, and the impact of this insight can be 

considerable. If law stems from basic notions shared by all people, these notions can become 

the fundamentals of future global law. However, before this conclusion can be drawn, the 

universality of these notions must be studied extensively. This may involve addressing the 

following questions, and others like it. Will the results of the research presented here hold 

when the experiment is expanded?  Do people in Asia, Africa, America and Europe differ as 

little as this study would suggest in terms of these basic notions? Does the law in other 

cultures also reflect people’s emotions? Can the scope of the basic notions of physical, sexual 

and economic harm be widened to include other notions? 
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