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Doing What Doesn’t Come Naturally. 
On the Distinctiveness of   

Comparative Law1

Maurice adaMs2

i. ‘doing’ Law is iMMutabLy coMparative . . .

coMparison is inseparabLy connected with doing research in the 
 humanities and social sciences.3 nearly any claim we make as lawyers, 

as well as every distinction we draw, will implicitly or explicitly be set against 
another situation. a legal arrangement can only be qualified as satisfactory or 
good because there is another arrangement by which it can be measured; such an 
arrangement is never good in and of itself. when judges are looking for princi-
ples to help decide an unprecedented or unregulated situation, they tend to rely 
on analogical reasoning, ie they apply a rule for a comparable situation, be it a 
real or hypothetical one, to the situation at hand. also, ordering and classifying 
cases in a specific field or legal domain – call it the pursuit of coherence – is very 
much a comparative activity: it is an exercise which can only be done because 
there are a number of cases that can be situated against each other. comparing, 
in other words, is a fundamental principle of legal research;4 it even provides the 
inevitable and inescapable frame of reference for scientific activity. ‘thinking 

1 For the purposes of this contribution, i use the phrases ‘comparative law’ and ‘comparative legal 
research’ as synonyms.

2 this contribution grew out of a comment i made as a designated discussant at the tilburg col-
loquium of which this book is the product. the accompanying discursive style is maintained here. 
dick broeren of tilburg Law school was most helpful in preparing the text. i benefited from the 
comments of the participants and from John griffiths (university of groningen).

3 on this, see for example b bix, ‘Law as an autonomous discipline’ in p cane and M tushnet 
(eds), The Oxford Handbook of  Legal Studies (oxford, oxford university press, 2003) 975–87 and 
ch Mccrudden, ‘Legal research and the social sciences’ (2006) 122 Law Quarterly Review 623–50. 
the discussion on whether legal scholarship can and should only be considered part of what are 
usually called the ‘humanities’ or also of the social sciences goes, in my opinion, to the heart of what 
the tilburg colloquium was about.

4 also in this vein, vv palmer, ‘From Lerotholi to Lando: some examples of comparative Law 
Methodology’ (2005) 53 American Journal of  Comparative Law 262.
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without comparison is unthinkable. and, in the absence of comparison, so is 
all scientific thought and scientific research.’5 it could therefore be argued that 
there really is nothing very special about doing comparative law. to be sure, legal 
research has some distinctive features, but comparativeness is not one of them; 
that quality is part and parcel of all research.

From this it follows (almost naturally, it would seem) that it makes perfect 
sense to assert, as John bell does in his contribution to this volume, that:

[i]n major respects, comparative law is an instance of the more general form of legal 
research [which is according to bell hermeneutic, interpretive and institutional, Ma]. 
the way in which it attempts to reconstruct both the foreign and the researcher’s own 
legal systems is similar to general legal research on either of those systems.6

ii. . . . ‘and yet it Moves!’

if all of this is true, why deliberate on the question of whether there is something 
special about doing comparative legal research? why not simply refer to what 
doing legal research amounts to, and then add a few words of warning on the 
choice of countries, the dangers of translation, and so on?

the reason for this is of course that the foregoing cannot fully account for 
what happens in what is generally termed ‘comparative law’. as i will explain 
there is indeed something special or distinctive about doing this kind of research 
– and bell is very much aware of it. For why else would the phrase ‘comparative 
law’ proudly carry the term ‘comparative’ in its banner? if it does not want to 
be dismissed as a pleonasm – ‘thinking about the law is by definition compara-
tive, silly!’ – research of this kind should at the very least pose some specific 
challenges other than the problems lawyers and legal researchers routinely face.7

one of the main reasons why there is something special or distinctive about 
doing comparative legal research, something that calls for a specific approach and 
specific methods, is that legal comparatists must, among other things, immerse 
themselves in a foreign and therefore strange legal system. such an ‘involved’ 
activity does not come naturally because legal comparatists have to deal with 
one or more legal systems whose ‘language’ (metaphorically understood) they 
do not speak, ie systems with different institutions and unexpressed codes, their 

5 ge swanson, ‘Frameworks for comparative research’ in i vallier (ed), Comparative Methods in 
Sociology (berkeley, university of california press, 1971) 141. also quoted by palmer ‘From Lerotholi 
to Lando’ (2005) 261. the anthropologist clifford geertz formulated the same view somewhat more 
subtly: ‘santayana’s famous dictum that one compares only when one is unable to get to the heart of 
the matter seems to me . . . the precise reverse of the truth; it is through comparison, and of incom-
parables, that whatever heart we can actually get to is to be reached.’ c geertz, Local Knowledge 
(new york, basic books, 1983) 233. More direct is J Hall, Comparative Law and Social Theory 
(baton rouge, Louisiana state university press, 1963) 9: ‘[t]o be sapiens is to be a comparatist.’

6 see J bell’s contribution in chapter nine, ‘Legal research and the distinctiveness of comparative 
Law’.

7 palmer (n 4) 262–63, cf pJ glenn, ‘aims of comparative Law’ in JM smits (ed), Elgar 
Encyclopedia of  Comparative Law (cheltenham, edward elgar, 2006) 59.
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own histories, ideologies and self-images, systems they have not normally been 
trained, educated or disciplined in, and with which they are therefore not natu-
rally or intimately connected. this process of trying to understand foreign legal 
systems (or some of their elements) with an eye to subsequent comparison, 
manifests particular problems because it goes far beyond mere fact-finding and 
the regular (ie national) way of legal interpretation, where lawyers engage the 
just mentioned social context as an almost natural given when determining the 
meaning of the law. the problems the law addresses and the solutions which it 
intends to provide are very much connected to the socio-cultural environment 
that gave rise to them. this environment should be actively and consciously 
engaged for meaningful comparison to become possible.

thus anyone, for example, who wants to know what the belgian rules on 
euthanasia mean,8 will find that this is to a large degree determined by the insti-
tutional structure and legal culture in which they are embedded. a good example 
of this is the debate about the alleged existence of a right to euthanasia. article 
14 of the belgian euthanasia act clearly provides that a medical doctor may 
refuse to perform euthanasia on grounds of conscience. this suggests that there 
is no such thing as a right to euthanasia in the sense that a patient can demand 
euthanasia from a specific doctor. yet opinions differ among lawyers and doctors 
on the meaning of this provision.

proponents of an enforceable right to euthanasia argue that because the 
belgian euthanasia act explicitly requires that euthanasia be performed by a 
doctor, it must be considered ‘normal medical behaviour’. since it is ‘normal 
medical behaviour’, doctors are under an obligation to perform it if the exten-
sive conditions listed in the belgian euthanasia act are met.9

opponents of such a right to euthanasia, on the other hand, rely heavily on a 
reconstruction of the legal context in which the euthanasia act should be placed, 
situating the supposedly applicable legal norms in the wider context of health 
care legislation.10 From a legal point of view, the opinion that euthanasia is ‘nor-
mal medical behaviour’ cannot be correct, so the opponents argue, because under 
belgian law medical behaviour that for non-doctors would constitute a criminal 
act can only be legally justified under the royal decree concerning the practice of 
health care professionals. this decree provides, among other things, that a doc-
tor has an obligation to treat a patient when there is a medical indication for the 
treatment – subject to the consent of the patient, of course. this legal justification 
(and the doctor’s connected obligation) does not, however, cover behaviour of 
physicians for which there is, apart from exceptions, no medical indication, such 
as abortion, removal of an organ for transplantation, non-therapeutic medical 

8 as was among many other things the case in J griffiths, H weyers and M adams, Euthanasia 
and Law in Europe (oxford, Hart publishing, 2008).

9 see for this and other arguments, e de Keyser, ‘euthanasie: een medische handeling?’ (2003) 
Nieuw Juridisch Weekblad 1067–73.

10 H nys, ‘euthanasie is geen medische handeling’ (1999) 4 Acta Hospitalia 71–72 and H nys, 
‘euthanasie in de caritasziekenhuizen: een juridische verheldering’ (2002) Ethische Perspectieven 
29–31.
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research and euthanasia. in other words, so these opponents argue, to justify these 
medical activities explicit legalisation is required. it is the euthanasia act itself 
that creates a specific legal justification for euthanasia, but not a right to it. to 
the opponents the distinction between medically-indicated treatment and medical 
behaviour that is legal but not medically indicated clearly implies that euthanasia 
cannot be considered ‘normal medical behaviour’.11 as a result there cannot be an 
enforceable right to it.

differences of opinion continue to date, but the key to understanding this 
matter lies in the political and societal context, and ultimately revolves around 
the mainly ideological question of whether catholic hospitals may prohibit doc-
tors in their employ from performing euthanasia: if euthanasia is not an enforce-
able right, they might do so. the answer to this question is not merely academic, 
since about 80 per cent of the hospitals in Flanders (the region that accounts for 
more than half of belgium in terms of number of inhabitants and geographical 
size) are associated with catholic organisations. awareness of this political and 
societal context is the natural habitat of belgian lawyers – indeed, of the popu-
lation at large – when interpreting the legal norms; they will have no difficulty 
in recognising and understanding the interests at stake. nevertheless, in legal 
literature the matter is translated into (some would say ‘disguised as’) an almost 
exclusively legal dispute. that single fact makes the issue even more difficult 
for outsiders to understand. not only do they have to grasp all the political and 
societal interests concerned, merely identifying them or even establishing that 
these are relevant issues at all is extremely difficult for them.

what especially complicates matters for a comparatist is that in the 
netherlands the idea that euthanasia cannot be considered a form of ‘normal 
medical behaviour’ has been discussed in similar terms (and there is general 
consensus that it is not), but for quite a different purpose. the dutch discussion 
has focussed not on the matter of the existence of an enforceable right (for which 
there is little support) but rather on the question whether a criminal control 
regime for euthanasia is necessary and wise, or whether control could be left, at 
least in first instance, to the profession itself (as is largely the case for ‘normal 
medical behaviour’). Here the discussion has not been so much ideologically 
inspired (at any rate far less so than in belgium) as it has been policy driven: 
what form of control can best meet the need for safety and public confidence, 
once euthanasia is made legal?12 so what we see is two countries using similar 
legal arguments in a seemingly similar debate but with quite different implica-
tions and a completely different cultural and political drive behind the debates.

as this example shows, of the many challenges that confront the comparatist 
the question as to the meaning of foreign legal ‘facts’ – how should they be 
interpreted and understood, or their existence explained? – is prominent. How 

11 the distinction was accepted by the belgian council of state in its advice on the pending eutha-
nasia bill. Parliamentary Proceedings, Senate (1999–2000) 2-244/21.

12 see J griffiths, H weyers and a bood, Euthanasia and Law in the Netherlands (amsterdam, 
amsterdam university press, 1998) 285–98.
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can one uncover, in a foreign legal system, the ‘truth’ behind the legal rules and 
other legally relevant facts that first catch the eye of a researcher? in a sense, 
this is easier if the legal facts concerned are exotic and plainly require further 
attention. it is especially when they seem familiar or even self-evident that the 
comparative researcher can be lead to draw ‘obvious’ but in fact superficial or 
misleading conclusions as far as similarities and differences are concerned.

in any case, trying to answer questions of this type raises very specific prob-
lems regarding the qualification of features of foreign law in a way not normally 
required for doing research within the boundaries of the home legal system. it 
is this situation that begs the question how to do research in such a way that 
reliable knowledge of the legal or legally relevant phenomena of one or more 
foreign legal systems can be acquired. in short, how can researchers engage in 
and understand the self-evidencies of another legal system so that meaningful 
comparison becomes possible, ie comparison which can identify real similarities 
and differences, relate them to each other and explain them? it is this problem-
atic, and the methodological problems it poses, which i believe justifies calling 
comparative law a discipline in its own right. that is not to say that these are the 
only problems of doing comparative legal research, but i believe that it is this 
feature that makes comparative law particularly specific or distinctive.

the foregoing implies that these problems of doing comparative legal research 
are particularly manifest when comparatists attempt to focus on the stage of 
information gathering and juxtaposing the findings (presenting the materials 
found), ie the stage which must precede the process of explicit comparison. 
Here, comparatists should try to ‘simply’ gather as much information as pos-
sible about a foreign legal system and present it as best they can in the way it is 
understood by those internal to the legal system, ie those who are working from 
within and who experience the rules and institutions as daily realities and as 
reasons for action.

this preliminary phase of comparative legal research of course sets the 
stage for the subsequent explicit comparison. to avoid misunderstandings, i 
am not implying that this information gathering and reconstruction phase is 
utterly devoid of comparison.13 to the contrary, even ‘just’ studying a foreign 
legal system will unavoidably, albeit implicitly and maybe even unconsciously, 
cause jurists to refer to and reflect on their native legal system.14 comparison 

13 it is, by the way, also not the false dichotomy of ‘objective description/juxtaposition’ versus 
‘subjective analysis’ i am talking about. Far from it, indeed, because every description is always a 
personal interpretation as well.

14 this point of view is in line with how some comparatists perceive their own activities, judging at 
least from how they talk and write about them. an example of this is the debate on the use of foreign 
law by national judges, an activity which might also be called Auslandrechtkunde since it usually is 
not geared towards explicit comparison as such. even so, the literature on this topic often speaks of 
judges doing comparative law. For example, t Koopmans, ‘comparative Law and the courts’ (1996) 45 
International and Comparative Law Quarterly 545–56; g canivet, M andenas and d Fairgrieve (eds), 
Comparative Law Before the Courts (London, british institute of international and comparative Law, 
2004); b Markesinis and J Fedtke, ‘the Judge as comparatist’ (2005) 80 Tulane Law Review 11–168, 
and a barak, The Judge in a Democracy (princeton, princeton university press, 2006) 198–204. yet, it 
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in this sense may also steer the choices the comparatist makes when attempt-
ing to describe the foreign object of research. this is due to the fact that when 
this interference occurs, it inevitably does so with the ‘home’ system in mind as 
a frame of reference. it is this very propensity which can be highly hazardous 
because it may all too easily result in the other legal system being described 
or analysed within a framework which is characteristic of the researcher’s own 
legal system (ethnocentrism!). the lack of acknowledgement and consideration 
of this fact often brings on misguided, misleading or erroneous conclusions, 
steering the research into the direction of the search for similarities rather than 
similarities and differences.15 be this as it may, the point here is that while explicit 
comparison is evidently not without potential pitfalls, it is the informational 
phase where methodological problems come to the fore in a prominent manner.16

at this point, it would not be incorrect to say that i do not necessarily disa-
gree with bell in the sense that comparative legal research can indeed be seen as 
an instance of general legal research; it is institutional and interpretative too. 
However, these qualities do not make it less distinctive, because, as i have argued, 
the juxtaposition and interpretation of foreign material calls for making explicit 
and trying to understand the institutional and socio-cultural context of the law. 
the trouble of being able to do this is always very prominent and demanding in 
comparative legal research.

to do justice to John bell – whom i have, admittedly, quoted selectively above 
– i must refer to him again here. after having concluded that comparative law is 
an instance of general legal research, he also writes:

[t]here are peculiar challenges in comparative legal research. the first is to under-
stand the full institutional setting out of which the legal issues and solutions arise: the 
organisation of the legal system, its legal concepts, presuppositions and mental map 
of the relationships between legal institutions, its legal procedures, and the broader 
social and cultural context and assumptions. in one’s own system, much of this is 
tacit knowledge. in relation to a foreign system, the researcher needs to acquire more 
explicit knowledge, and also has to make the tacit knowledge of his or her own system 
more explicit. second, the hermeneutic approach requires the comparatist to adopt the 
internal point of view of the systems compared, but not necessarily to believe either 
of them is right, fair or just. third, the comparatist is not reporting an internal point 
of view that comes as clearly packaged, even if he or she makes use of questionnaires 

is also true that the judge who looks abroad for techniques to address a home legal question will surely, 
and at the very least implicitly, reflect in a comparative manner on what he or she finds.

15 a mistake Zweigert’s and Kötz’s version of so-called functionalist comparative legal research 
has many times been accused of, and rightly so. see for this critique most prominently g Frankenberg, 
‘critical comparisons: re-thinking comparative Law’ (1985) 26 Harvard International Law Journal 
411–55. to be sure, the problem seems to me not to be functionalism as such. For important nuances 
of functionalism, see J Husa, ‘Farewell to Functionalism or Methodological tolerance?’ (2003) 67 
Rabels Zeitschrift für ausländisches und internationales Privatrecht 419–47, and also Husa’s con-
tribution to this volume. also J de coninck, ‘the Functional Method of comparative Law: Quo 
Vadis?’ (2010) 74 Rabels Zeitschrift für ausländisches und internationales Privatrecht 318─50.

16 cf n Jansen, ‘comparative Law and comparative Knowledge’ in M reimann and r Zimmermann 
(eds), The Oxford Handbook of  Comparative Law (oxford, oxford university press, 2006) 306.
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addressed to national lawyers. the comparatist has to interpret the systems to enable 
a dialogue between them. each law is something that has to be reconstructed in order 
to provide intelligible results to people from another legal system. Finally, there is pres-
entation in language and ideas that will be understood by lawyers in the home legal 
system. at each stage the potential for going wrong is great, not least in the institu-
tional and interpretative features. However, that is why there is strength in the rigour 
of comparative research.17

Here it becomes fully clear that one of the main challenges that thrust itself 
at the comparatist is indeed to make explicit the broader social and cultural 
context and assumptions of a foreign legal system or legal concepts, as they 
are understood by the people working from within the system. it is exactly this 
endeavour that doesn’t come naturally to comparative lawyers.

iii. expLanatory coMparative Law and interdiscipLinarity

samuel, in his contribution to this volume, claims that the traditional interpreta-
tive method that lawyers use is hardly conducive to progress in the legal domain.

does a modern doctrinal lawyer, epistemologically speaking, actually know more 
about law as a discipline than say ulpian, bartolus, domat or savigny knew? in the 
natural sciences, newton, despite his enormous contribution to knowledge, would, if 
brought back to life today, not be able to recognise the models now employed by his 
successors. a post-glossator, in contrast, would have few problems in understanding 
a law lecture in a common law faculty and domat would probably have little difficulty 
with the French agrégation.18

what is the added value of using the traditional approach in comparative law, as 
samuel identifies it? the answer to him is clear: ‘[i]f domestic methods as gov-
erned by the [traditional] authority paradigm are to be the tools of comparative 
law, it will result in nothing more than superficial scientific reductionism.’19 ‘this 
[authority paradigm] is one where the primary scheme of intelligibility is herme-
neutics operating in respect of a text (legislation, court judgment) whose author-
ity is never put into question.’20 More specifically, samuel seems to find fault with 
the type of research that focuses exclusively on legal concepts and on issues of 
legal coherence and consistency (internal logic), ie legal research that filters out 
the inevitable normative and other dimensions that are reflected in the law and 
legal choices. samuel is scathing about the chances of scientific progress when 
mere interpretative doctrinal research methods are used, and ipso facto about the 

17 see J bell’s contribution in chapter nine, ‘Legal research and the distinctiveness of comparative 
Law’.

18 see g samuel’s contribution in chapter 10, ‘does one need an understanding of Methodology 
in Law before one can understand Methodology in comparative Law?.

19 ibid.
20 ibid.
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shallowness of comparative legal analysis based on these methods. ultimately, 
samuel’s contribution is an ardent plea for interdisciplinarity and external per-
spectives in legal research, comparative or otherwise.

in a way, law has never been a fully autonomous discipline and legal research 
is ever interdisciplinary. the regulation of social order through the interpretation 
of a variety of authoritative texts has always, albeit often unconsciously, gone 
through the sluice of the techniques and content of other disciplines.21 Legal inter-
pretation will thus bring into play certain of the lawyers’ conceptions and ide-
ologies of social reality, and comparative law, as i argued in the previous section,  
asks for heightening these conceptions and ideologies. neither bell nor samuel 
denies this, although the latter holds a plea for a type of research that builds 
explicitly on the external perspectives of the social sciences, an approach which 
contrasts with the more interpretative approaches bell stresses. the reason for 
doing so is that samuel wants to come up with a type of research that increases 
knowledge about law as a social reality. For samuel interdisciplinarity is an aim in 
itself because it can better enhance our knowledge of social reality, at least when 
compared to doctrinal legal research. comparative law for him is a kind of social 
laboratory.

i tend to agree with samuel about the shallowness of rigid rule-centred (com-
parative) legal research, ie research that only describes and systematises legal 
rules of different legal systems vis-à-vis each other (but really, how much of that 
still exists?). the problem with this type of comparative legal research is that 
it contributes little to progress or innovation. (which, of course, is not to say 
that it is easy to do this type of traditional research; it, too, can be intellectually 
demanding.) as an academic discipline comparative law should, i believe, also 
strive for progress and innovation. external legal perspectives have a role to play 
in this, but not necessarily so. Let me expand on this a little more.

to me, all scientific work begins with a question, either of a ‘what’/’how’ (facts) 
or of a ‘why’ (theory) sort. research questions always go before research meth-
ods and without specifying the question no sensible discussion of any specific 
methodology is possible. i believe that trying to find a methodology for doing 
comparative legal research (or trying to decide what counts as similarities or 
differences, or trying to overcome a gap between goals and methods, and so 
forth) in the abstract, not connected to some kind of concrete question is like 
chasing a will-o’-the-wisp. this is also the main reason why it is impossible to 
speak of the methodology of comparative law: trying to find a methodology  
for something that is not a question – such as ‘comparative law’ – is not of any 
service. comparative law is a collection of methods that may be helpful in seek-
ing answers to a variety of questions about law.

21 KM sullivan, ‘interdisciplinarity’ (2002) 100 Michigan Law Review 1220–21. sullivan adds that 
this does not make law less of a discipline in its own right. ‘if you have any doubt that legal method 
is distinctive, try reading a non-lawyer’s attempt to state the holding of a judicial opinion’ (p 1219).
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given all this, i would for the purposes of comparative legal research, rather 
than differentiate between external and internal perspectives on the law, make a 
distinction between what i would call descriptive comparative law and explana-
tory comparative law.22 the former typically asks traditional legal questions: 
what is the law in at least two jurisdictions and how do they compare? the 
applicable legal norms in the different jurisdictions have to be identified and 
described with an eye to their subsequent systematisation and the identification 
of similarities and differences. all of this can be done with typical or traditional 
legal research means. the explanatory type of comparative law, however, aims 
not only to identify and describe legal differences and similarities between dif-
ferent jurisdictions and relate them to each other, but also wants to account for 
or explain them. it is here that progress can be made. despite their differences, 
i think it is in this latter approach that bell and samuel find each other because 
both seem to hold a plea for this type of comparative legal research, which read-
ily calls for an interdisciplinary approach.

if all this is indeed true, to me the most material question would be: how 
much or what type of interdisciplinarity or externality is needed for answer-
ing explanatory questions about the law? in his contribution, however, samuel 
pays scant attention to this. what does it mean to include interdisciplinary and/
or external perspectives? From a practical point of view, this issue is relevant 
because depending on the mode or intensity of interdisciplinarity or externality, 
lawyers may experience fewer or more difficulties while doing research.

the answer will of course depend on the aim of the research: the aforemen-
tioned explanations can be given from many different perspectives (economic, 
sociological, historical, etc).23 even so, some general observations can be made. 
van Klink and taekema have made an interesting and helpful classification of 
interdisciplinary legal research into four types, based on the extensiveness of the 
input from the other, non-legal discipline.24 in the first type of interdisciplin-
ary research they identify, the non-legal discipline is used merely heuristically 

22 the distinction is merely analytic, since knowledge collected in the context of research is in 
a way always descriptive. yet depending on the research question, descriptive information can be 
obtained which can also be used to explain situations. on this b van Fraassen, The Scientific Image 
(oxford, clarendon press, 1980) 157. thus, the question ‘How did bigger states arise after 1775?’ 
will yield descriptive knowledge that does not easily serve the purpose of explanation. the question, 
‘How can it be explained that bigger states arose after 1775?’ will more likely generate a description 
that can also function as an explanatory theory. i am grateful to my late colleague H oost for refer-
ring me to van Fraassen and discussing the example with me.

23 cf d nelken, ‘comparative Law and comparative Legal studies’ in e Örücü and d nelken 
(eds), Comparative Law. A Handbook (oxford, Hart publishing, 2007) 16: ‘to go from classification 
to theoretical understanding and explanation requires greater engagement with other disciplines. 
comparative law cannot do its work alone. but it might be more exact to say that it never did. what 
is at stake . . . is the possible replacement or supplementation of legal, historical and philosophi-
cal scholarship with concepts and methods taken, for example, from economics, political science, 
sociology, or anthropology.’

24 b van Klink and s taekema, ‘a dynamic Model of interdisciplinarity: Limits and possibilities 
of interdisciplinary research into Law’ 16ff. available on ssrn:papers.ssrn.com/sol3/papers.
cfm?abstract_id=1142847 (last accessed on 12 december 2009).
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and possibly arbitrarily. the perspective of the research as such remains firmly 
within the legal framework, and the other discipline has no argumentative force 
of its own and is not necessary to answer the research question. it is, moreover, 
the legal discipline itself that provides the problem definition and research ques-
tion, but in answering it the researcher also looks at other disciplines for mate-
rial. in the second type of interdisciplinary legal research, the other discipline is 
not just used additionally but also constructively. again, it is the legal researcher 
that provides for the problem definition and the research question – the legal 
perspective is dominant – but in order to be able to answer the research question, 
the input of another discipline is necessary. if, for example, a researcher wants to 
know why in jurisdiction x constitutional review by the judiciary is introduced 
and designed in a specific way, and why it is not introduced in jurisdiction y, he 
or she has to rely on knowledge generated in political science. the third type is 
coined ‘multidisciplinary research’. two or more disciplines, including the legal, 
are being used as equally important perspectives. as a result, the legal perspec-
tive no longer prevails, and each of the disciplines provides a definition of the 
central problem to be researched. the core of such research is a study in which 
the transfer of knowledge is not one-way but at least two-way: each of the disci-
plines involved is both source and target domain. this type of interdisciplinarity 
asks for a fuller command of the disciplines being drawn on. in the research pro-
ject on the regulation of euthanasia, for example, one of the things we wanted 
to find out was the social working25 of the rules on euthanasia, and we analysed 
this comparatively with an eye to trying to explain this. this contribution is not 
the place to go into the theoretical difficulties of a simplistic instrumentalist 
approach to the ‘effectiveness’ of law, one that treats legal rules as direct (poten-
tial) causes of behaviour.26 However, looking at the place that euthanasia law 
plays in the social practice of euthanasia does afford a wonderful opportunity 
to consider how complex the relationship between rules and behaviour can be. 
From the perspective of the idea of the social working of legal rules, it is obvi-
ous that it is not enough to look at what the rules are and how they came to be 
that way; it is also essential to take stock of what happens to them on the ‘shop 
floor’ of everyday life. How, when and why do people use the rules? do the rules 
make a difference in social interaction? if so, what is it? to what can this differ-
ence be attributed and how does this come about? comparison here provides an 
essential angle to test hypotheses and theories. to be able to answer questions 
like this, we, for example, had to rely heavily (though not exclusively) on empiri-
cal social-scientific research done by others and funded by the dutch and belgian 
government and research authorities. in other words, we did not have to do the 
original empirical work ourselves, although being competent – as, importantly, 

25 see J griffiths, ‘the social working of Legal rules’ (2003) 48 Journal of  Legal Pluralism and 
Unofficial Law 1–84.

26 see aL stinchcombe, Constructing Social Theories (new york, Harcourt, brace & world, 1968) 
for an unusually careful analysis and discussion of the circumstances in which such an approach may 
be appropriate.
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one of us was – in the ins and outs of this type of research used was necessary to 
be able to judge and use the available materials. two disciplines, including the 
legal, were thus being used as equally important perspectives; the legal perspec-
tive no longer dominated the scene, and the social-scientific analysis necessarily 
built on the more legally oriented part of the research project. the fourth type 
of interdisciplinarity van Klink and taekema identify fully integrates two or 
more research perspectives. it starts with an integrated problem definition and 
research question and ends with conclusions that are justified for all the disci-
plines that are being used in the research project.

of course, each of these approaches has its challenges, opportunities and lim-
itations. the more extensive the input from the non-legal discipline, the more 
potential problems there will be for the legal scholar; not just in integrating 
the different disciplines (the problems will be multiplied), but also in terms of 
ability: the researcher has to be knowledgeable in more than one discipline, and 
possibly even able and versatile in doing non-legal research himself.27 but in any 
case, in order to be able to account for or explain the similarities and differences 
between legal systems, an interdisciplinary approach might well be indispensa-
ble. and depending on the aim of the research an external approach might even 
be used. on pragmatic grounds i would argue in favour of moderate types of 
interdisciplinarity or externality, one of them being to prevent the (comparative) 
legal researcher from becoming a ‘jack of all trades (and a master of none)’. 
this is not a plea for excluding strong interdisciplinary or external perspectives 
altogether, but realistically that might well require group work.

to sum up, i believe it to be required for explanatory purposes to deliber-
ately step out of the legal domain, but not necessarily to such an extent that the 
comparatist has to become fully versatile in another academic discipline. if the 
aim of comparative legal scholarship is to explain, then even measured forms of 
interdisciplinarity can generate information that helps answering explanatory 
questions.

iv. to concLude

engaging in comparative law can be considered distinctive because comparative 
legal researchers have to be able to reconstruct the meaning of legal rules that are 
foreign to them. that capacity does not come naturally, at least not in the same 
way as doing research in the context of the home legal system does; trying to 
reconstruct the meaning of foreign law calls for actively engaging its socio-cultural 

27 Moreover, we have to realise that van Klink’s and taekema’s division of interdisciplinary per-
spectives is an analytic one; there seem to be other ‘in between’ positions or classifications that are 
feasible. as a dynamic and analytic tool their division nevertheless provides a helpful yardstick to 
qualify and classify research projects, including comparative ones. see for another classification eg 
M siems, ‘the taxonomy of interdisciplinary Legal research: Finding the way out of the desert’ 
(2009) 7 Journal of  Commonwealth Law and Legal Education 5–17.
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context and, depending on the aim of the research at hand, for a lesser or greater 
degree of interdisciplinarity and/or external perspectives. what to me seems to 
be particularly material in the context of comparative legal research, is the type 
of information that will be needed in 2011 and beyond, as well as the type of 
questions we should ask to gather this information. in my view, comparative law 
should, more than it has done before, self-consciously and explicitly encompass 
explanatory angles to supplement the customary perspective lawyers are used to. 
this does not mean that comparative legal researchers need to be fully versatile in 
other disciplines besides their own, at least not in terms of being able to do the type 
of research that is typical of these other disciplines. but they must at least be able 
to build on these other disciplines. in this way, in an increasingly interdependent 
era which makes ever greater demands on our ability to explain and understand 
the (legal) world with which we are confronted, comparative law can be of tangible 
benefit. as a result, comparative law might be even more ‘distinctive’.


