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LAW, SOCIETY AND NORMATIVITY 
 

Contribution (“think piece”) for the HiiL Law of the Future conference 
 
Pierre Larouche* 
 

“What do you see as the most significant challenges for the development of the law 
within your track (and/or in relation to other tracks)? What developments are we 
likely to see in the coming two to three decades? What do those developments mean 
for national legal systems as a whole?” 

 
HiiL framed its question in the long to very long term (decades). While some more 
specific developments can be anticipated within the next few years, it is very difficult to 
make long-term predictions on concrete topics. At the same time, a long-term perspective 
such as required here lends itself naturally to more fundamental reflections. This 
contribution will accordingly take a more abstract and more theoretical turn than might 
have been expected from the framers of the question. 
 
Considering the experience of this author, this contribution concerns mostly public law, 
although it is not written specifically for it. The remarks made below could apply to the 
other tracks as well. This contribution is also written against the background of my 
experience in the past years within an inter-disciplinary research centre, the Tilburg Law 
and Economics Center (TILEC). The author has considerably more experience of the 
interplay between law and economics, but in principles the remarks made here (especially 
in the second part) can apply to other social sciences as well. 
 
In a nutshell, this author thinks that the law will face two related – and perhaps 
paradoxical – challenges in the coming decades. On the one hand, positive law must 
avoid becoming the sole repository of normativity in our societies. On the other hand, law 
– and in particular legal science – must develop and maintain its own coherent 
understanding of the jump from the analytical results of other social sciences to a 
normative viewpoint about what the law should be. This contribution ends with a brief 
summary where the last sub-question is also discussed. 
 
1. Positive law and normativity 
 
Our vision of what law is and what role it plays in our society is influenced by long-term 
trends in philosophical and scientific thought, in ways which are sometimes hard to 
discern or to predict. The original theoretical thought is not necessarily entirely or 
accurately reflected in the actual developments. 
 

                                                 
* Professor of Competition Law and co-director, TILEC, Tilburg University, pierre.larouche@uvt.nl, 
papers available on SSRN. This contribution was prepared while on leave as Searle Visiting Fellow at 
Northwestern University, with the financial support of the Hague Institute for the Internationalization of 
Law (HiiL), project 100-16-503.  
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So with the postmodernist movement came the idea of moral (and cultural) relativism. By 
implying that morality is relative to the subject, relativism pushed morals out of the 
public and into the private sphere (family and personal relationships). In the public 
sphere, the task of providing the necessary normative framework for human interaction is 
then left to the law.1 For instance, at the most general level, human rights instruments set 
out the most fundamental principles for the conduct of society. It is true that human rights 
instruments have brought human rights to the fore and have forced them on the agenda in 
situations and in places where they might not have been respected; at the same, they 
embody principles which have been with us for centuries but were not couched in legal 
terms or enshrined in the institutional framework of the law. 
 
At the same time, in keeping with the development of systems theory, law is presented as 
a self-referential (autopoietic) system, whose function is to maintain expectations, i.e. 
provide normative guidance. In a society made up of specialized self-referential systems 
communicating with each other – on the model of Luhmann – law is the system 
specialized in normativity. Lawyers are its specialists, and within law there are a number 
of sub-systems with their superspecialists – from public law, criminal law and civil law 
down to the further layers of specialisation. 
 
Against that background, we can observe a tendency to turn to law for any and all 
normative inquiries in our modern societies, and correspondingly to expect law to 
provide answers to these inquiries. This is true in particular for larger organisations, 
including business firms, which are becoming increasingly mono-dimensional in their 
function (profit-seeking or other). To borrow a fashionable business term, moral and even 
wholesale normative outsourcing is made to law. Outsourcing is the operation whereby a 
firm decides to cease taking care for itself of a function which it deems to be no longer 
part of its core business, in order to entrust it to an outside contractor who will take over 
that function and presumably provide it more efficiently because it is specialized in such 
a function.2 This author contends that the same is happening with moral issues: instead of 
trying to ask – and hopefully answer – for themselves hard questions about the proper 
course of action, firms and individuals are downsizing their moral functions and 
outsourcing them to the law, i.e. turning to the law for guidance without prior 
questioning.3  
 

                                                 
1 A similar outcome can be reached by following positivist legal theory, whereby law must be kept strictly 
separate from morals, which are seen as too subjective. 

2 Most commonly, outsourcing occurs for information technology (IT): for instance, a chemicals firm 
would downsize its internal IT department and contract with a specialist outsourcing firm to take care of all 
its IT needs. 

3 It is worth noting that in this context, the “law” is often reduced to legislation. Guidance through case-law 
will often be perceived as insufficient. This is in keeping with impoverished vision of the law-as-rules 
which prevails at a more theoretical level in other social sciences. See below under the second part of this 
contribution. 
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A few examples might illustrate this trend. For one, in the regulation of network 
industries, commentators often note that the liberalization policies pursued since the 
1990s in the EU have resulted in more, not less regulation. While this superficially may 
seem contradictory (given that liberalization was often portrayed as entailing 
deregulation), in practice the perceived increase in regulation is explainable. Throughout 
the liberalization process, public policy objectives remained constant (for instance, the 
need to provide every citizen with access to energy, communications, etc.). Whereas 
these objectives used to be pursued via the internal processes of state-owned monopolies, 
in a liberalized context,4 they must henceforth be externalized, since their pursuit is now 
incumbent on the whole sector. Such externalization takes the form of law, in this case 
sector-specific regulation.5 So in the end the perceived increase in regulation is in fact a 
normative shift away from internal processes towards externalized law. As such, this shift 
is unavoidable, and it is prima facie desirable considering the upheaval created by 
liberalization.6  
 
Yet similar shifts can be observed in other sectors as well. They are generally 
characterized by a request for ‘legal certainty’ issued by businesses and other actors.7 
While legal subjects are entitled to legal certainty under constitutional systems founded 
upon the rule of law, such requests go deeper. Beyond any measure of legal certainty 
which is warranted under the applicable law, what is requested is in fact that the public 
authorities lay out completely, in great detail and immediately what legal subjects must or 
may not do.8 Outside of the scope of such obligations and prohibitions, legal subjects are 
then free to act as they wish. When such requests are made, the mantle of legal certainty 
is stretched excessively in two respects. Firstly, at any given point in time, public 
authorities cannot be expected to attach legal consequences to every conceivable course 
of action: this would be a massive cognitive undertaking, and a prohibitively expensive 
one. Secondly – and more importantly in our day and age9 – from a dynamic perspective, 
                                                 
4 And with the concomitant corporatization and privatization of the former State monopolist. 

5 In addition to the need for regulation arising from the externalization of processes formerly internal to the 
monopoly operator, regulation – this time ex novo – is also required to govern the relationship between the 
market players in a liberalized market. 

6 Up to the point where regulated firms would either develop a dependency towards regulation or turn 
regulation into a part of their strategic interactions: in such cases, entrepreneurship and ultimately consumer 
welfare is negatively affected because innovation is dampened by the need to wait for the State to make the 
first move on regulation. 

7 See also the relatively common contractual clause stating that parties “will do course of action X [in 
whatever jurisdiction they might be active] unless prohibited by the law of jurisdiction Y”, without any 
further consideration as to whether course of action X might generally be objectionable if certain 
jurisdictions go as far as to prohibit it.  

8 Considering that freedom to act is the guiding principle in our modern open societies. 

9 The first line of argument takes a static perspective and has been around for some time. The second 
remark, with its dynamic perspective, takes more relevance in our era, characterized by rapid change and 
innovation.  
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over time new courses of action become possible, or known courses of action produce 
different results. If public authorities consent to exaggerated requests for ‘legal certainty’, 
they are effectively taking upon themselves the public policy risk,10 and relieving legal 
actors from the burden of reflecting upon the consequences of their actions.11  
 
Against the above paragraph, one could bring up the increasing use of self-regulation, 
which would indicate that legal subjects still possess a normative sense and are able to 
make out for themselves what should be allowed or not. In practice, however, 
spontaneous self-regulation is rarely observed: more often than not, self-regulation takes 
place as an alternative to a clear threat of regulatory intervention.12 In that sense, self-
regulation can be seen as a situation where public authorities hand over to private actors 
large parts of their power to fix the content of the law or to enforce it. Nevertheless, it is 
quite conceivable that self-regulation would take place as part of a broader process of 
normative outsourcing as described above, where self-regulation would have been 
preceded by a request for more ‘legal certainty’ and would be designed to address 
regulatory concerns in the long term and relieve legal subjects of the ongoing burden to 
reflect upon their actions. 
 
The phenomenon of normative outsourcing is not restricted to business. It is present 
throughout society. Whenever society is confronted with a significant detrimental event 
or development – a perceived increase in crime, consumer fraud, an environmental 
disaster – there is a tendency to simply throw law at the problem. A new legal regime will 
be introduced, or the existing one will be strengthened. More difficult issues – such as 
whether the event in question was isolated or not, whether change could not be affected 
via non-legal means, whether sufficient resources were dedicated to prevention and law 
enforcement – are left aside, considering that the recourse to law (here to legislation) is 
relatively inexpensive and creates the illusion that the event or development has been 
dealt with. 
 
At the end of the day, this writer is worried about exaggerated expectations towards law. 
It is impossible for law to take care of every normative issue in our society. Some would 
claim that, if the law gives clear incentives and is backed by sufficient enforcement,13 

                                                 
10 I.e. the risk that subsequent developments prevent public policy from being achieved, even if they might 
fall squarely within existing law. 

11 Until the point where the consequences are so detrimental that social pressure is exerted upon them 
irrespective of the legal situation: see the case of BP and the oil spill off the Louisiana coast. In contrast, 
despite the outcry, it seems that the financial sector has not significantly altered its practices after the recent 
crisis.  

12 Typically, it would then be a form of co-regulation, where private legal subjects self-regulate within 
certain parameters given to them by public authorities, in order to stave of intervention. 

13 Meaning the appropriate level of enforcement which, combined with the size of the consequences for 
breaching the law (fines, liability, etc.), will bring legal subjects to behave in a socially optimal fashion. It 
must be noted that the level of question is likely to be fairly low, i.e. considerably fewer than all potential 
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legal subjects acting in their self-interest will naturally adopt a socially desirable course 
of conduct. This proposition has not yet been tested in all its generality, and this writer’s 
intuition is that it will not be proven empirically. A mere look at the tax system suffices 
to realize that it would not work unless a fairly large proportion of taxpayers were paying 
taxes out of the conviction that taxes serve a purpose and citizens should pay them. Law 
cannot work unless it rests on a fertile ground. Legal subjects must also have their own 
normative compass in place and be willing and able to reflect upon their actions (even if 
the outcome of such reflections might not always be in line with what would be expected 
from a social perspective).  
 
In conclusion, a major challenge for law – especially but not only public law – in the 
coming years will be to ensure that it does not become the sole repository of normativity 
in our societies. In the past decades, legal subjects – businesses and individuals alike – 
have grown too accustomed to trusting law to provide normative guidance, at the expense 
of their own reflection on the courses of action available to them. 
  
2. Law and legal science vis-à-vis other social sciences 
 
Moving upstream from that discussion to the issue of who produces law and on which 
basis, law (and legal science) faces the opposite challenge: it must improve its 
understanding of how social science can feed into the law in order to keep control of 
higher-level normativity.14  
 
The last decades have seen a vast improvement in the analytical power of social sciences, 
as they moved to stronger theoretical and empirical foundations. Law and legal science 
greatly benefit from social science research, since it enables legal discussions to be 
conducted on the basis of harder data and better analysis, instead of relying on 
assumptions or generalizing from individual cases. 
 
While the contribution of other social sciences is very valuable, the results achieved by 
these sciences are usually analytical, in the sense that they pertain to improve our 
understanding of society. For instance, a given research project in economics will 
demonstrate – theoretically or empirically – that a given form of corporate governance is 
more efficient in protecting the interests of shareholders. When taken up in a legal 
discussion, that outcome can quickly gain a normative dimension as a statement on the 
desirability of that form of corporate governance over others. That jump from an 
analytical result in a given social science to a normative statement about the law has not 
yet been completely mastered. 
 

                                                                                                                                                 
cases need to be treated for the risk of adverse consequences due to law enforcement to be perceived by 
legal subjects. 

14 Normativity plays here at a different level than under the first challenge. The first challenge concerns 
first-level normativity (what is the appropriate course of conduct?), whereas the second challenge concerns 
second-level normativity (what is the appropriate norm to govern these courses of conduct?). 
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Typically, social scientists hold reservations about the ability of their work to take a 
normative dimension. Sometimes they are careless or at least blind about the jump to 
normativity. In the case of economics, the social science with which the author is most 
familiar, a number of analytical devices have dripped down into popular thought, 
acquiring in the process a normative gloss which was not intended: 
- Generally, individuals (and firms) are assumed to be simply seeking to maximize 

their own utility (‘rational behaviour’), and then economics research goes on to 
analyse how individuals would behave in a given context and under certain 
assumptions. This includes the subsequent inquiry into whether the aggregate of 
utility-maximizing individual behaviour also maximizes social welfare; this is 
often not the case. In its popularized version, the ‘rational behaviour’ assumption 
is interpreted as an endorsement of selfishness by economic science.15 

- Similarly, public choice theory models public institutions along the same lines as 
product markets, which can be analytically interesting and often enlightening. For 
the sake of analysis, public authorities – and the public officials staffing them – 
are assumed to seek to maximize their own utility. Here as well, economic science 
is distorted in popular discourse to feed hostility towards politics and public 
affairs. 

- Contract theory relies in its analysis on a theoretical model of a ‘complete 
contract’, whereby all future eventualities are provided for. Commercial law 
practice turns this tool into a norm and produces ever more complex agreements 
in a quest to provide for every eventuality, even where the agreement becomes so 
intricate that it is ignored in the life of the relationship between the contracting 
parties. 

- Financial economics posits the ‘rational market’ hypothesis to guide research 
work. Financial markets are presumed to return rational prices based on all the 
information available. Again, out into the policy realm, the rational market 
hypothesis is turned into a normative standpoint, which is coming under question 
only now, after the last of a series of speculative bubbles brought the financial 
sector to its knees. 

The author is confident that similar examples can be found in other social sciences. 
 
It is beyond the scope of this essay to elucidate why the jump from the analytical to the 
normative is problematic for social sciences. As far as the incorporation of social science 
results into the law is concerned, however, an explanation can be ventured, tentatively. In 
the view of this author, social sciences might harbour too narrow a view of law, as a mere 
set of rules. This view would ignore both the rich texture of substantive law (from general 
principles, sometimes unwritten, through open-ended norms, all the way to detailed and 
specific rules) and the institutional framework of law (including procedure, institutions in 

                                                 
15 The influence of the ‘rational behaviour’ assumption in popular thought provides an underpinning to the 
normative outsourcing phenomenon described earlier in this essay. Indeed if one takes as a given that the 
selfish pursuit of utility is acceptable, it takes only a small step to infer that it is up to public authorities to 
notify the legal subject whenever a selfish course of conduct is undesirable in society.  
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the narrow sense, discourse, heuristics and epistemology).16 If law is merely a set of 
rules, then the translation of scientific results into law is a formalistic exercise and indeed 
it might be better to leave it to the lawyers. 
 
Unfortunately for that view, law is more complex and – here lies the second challenge – 
law and legal science are not yet equipped to deal with the normative consequences of the 
findings of other social sciences. Not only are those findings analytical in nature, but they 
are also made under a set of assumptions and a research hypothesis, which typically 
narrow the focus of inquiry to make it more manageable. A premium is put on the 
strength of the findings at the expense of complexity. In contrast, when it comes to 
investigating which normative content the law should take, lawyers are bound to take a 
broader perspective: the law must be such that it achieves the objectives it is meant to 
achieve (as they might have been agreed in the polity) while remaining coherent. A legal 
norm which would achieve efficiency while completely ignoring competing values – 
such as social justice, personal integrity or the coherency of the legal system – might 
conform to the findings of economic research, but it would not be acceptable from a legal 
perspective. Law must be operational within the broad context of the polity, with any and 
all goals and objectives which the polity might decide upon (even if these goals and 
objectives are not ‘pure’ from the analytical perspective of a given social science). 
 
In the decades to come, legal science faces the daunting challenge of developing a better 
understanding of how social science feeds into law, how the jump from the analytical to 
the normative is made. In so doing, legal science needs to give more substance to its own 
analytical framework: key principles such as justice and fairness are still relatively 
unarticulated, in no small part because they are both richer and more concrete than 
comparable notions in other social sciences.  
 
If legal scientists fail to rise to the challenge, then there is a risk that the substance of law 
will be increasingly derived directly from social sciences, under conditions coming from 
these sciences. As other social sciences come to espouse a more sophisticated view of the 
law, no doubt they will also lay stronger claims to control the normative jump. At the 
same time, if only because different social sciences are bound to hold different views as 
to what the law should be, it seems clear that the normative jump should be a legal issue, 
upon which law and legal science has the final say. 
 
In the end, legal science must find its place among social sciences. The relationship 
between general medicine and medical specialities might provide an appropriate 
metaphor. General medicine connects with all specialities, without going into depth into 
any speciality. But it is concerned with day-to-day care and it deals with patients in their 
entirely and in their context; in comparison, specialities typically deal with a subset of the 
human body, seen with a certain measure of abstraction. Lawyers and legal scholars 
would then be general practitioners in social sciences, able to understand specialists, call 

                                                 
16 Luckily, more recent developments – for instance the rise of new institutional economics – in social 
sciences point towards a more accurate understanding of law. 
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upon them and deal with them, but in the end best placed to oversee the general operation 
of law in society.  
 
3. Conclusion 
 
In the coming decades, this author sees two large challenges facing law. On the one hand, 
the legal system should not become the sole repository of normativity in our societies; in 
other words, normative outsourcing should be rolled back. On the other hand, law and 
legal science must understand how to make the jump from the analytical findings of 
social sciences to normative statements about the law, and thereby help legal science find 
its place among social sciences. 
 
As far as national legal systems are concerned, the first challenge goes to the heart of 
their future. If the only normative guidance is to be found in the law (as enforced by legal 
institutions), then national legal systems might not to be able to exert sufficient influence 
to steer the conduct of large multinational actors. If however legal subjects continue to 
exert their own normative judgment, then it is quite conceivable that a given national 
legal system could interact with that judgment. As for the second challenge, it is quite 
conceivable that different legal regimes for feeding social science into the law can co-
exist as among various national legal systems. No single best solution exists now, nor is it 
likely that it will exist. At the same time, social science tends to be framed in universalist 
terms, so to the extent that the jump from the analytical to the normative is left to the 
other social sciences as opposed to law, chances are that national legal systems will be 
pressured into convergence. Yet as social sciences themselves improve their 
understanding of the law, they should be better able to cope with variations between 
national legal systems. 
 
 


