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Abstract 

One of the important characteristics of current medicine is that it is an international endeavor. 

The fact that medicine is a global endeavor might be one of its core strengths. However, the 

universal nature of medicine can be compromised when local issues become significant 

factors in medical practice. In this paper we identify criminal law as a relevant factor 

complicating the process of internationalizing of a particular medical practice: the assessment 

of a defendant within the context of the question of criminal responsibility. Since criminal law 

– especially the laws relevant to assessments of criminal responsibility – may differ from 

country to country, or rather from jurisdiction to jurisdiction, forensic psychiatrists face the 

challenge of finding common ground and a common framework to advance the forensic 

psychiatric assessments. We decribe the current situation and argue for internationalizing the 

discussion about this assessment, pointing to the example provided by assessments on 

competence.  

 

Medicine as a global endeavor 

One of the important characteristics of current medicine is that it is an international endeavor. 

For instance, doctors and patients in Tokyo benefit from research in New Hampshire and vice 

versa. Antibiotic treatment or surgical procedures etcetera are relevant to virtually all places 

on earth – just as long as the basic conditions are provided (surgical rooms, and, indeed, 

antibiotics). Medicine is a global effort and this is one of its core strengths. Medical scientific 

journals not only distribute knowledge, but also make it available for potential criticism, new 

interpretations and adjustments; doctors as well as researchers in Tokyo not only benefit from 
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research in New Hampshire, but they can also criticize and amend certain findings and 

proposed procedures or treatments; the critical scientific medical community is not restricted 

to a country or continent. Openness to criticism has been recognized as one of the defining 

characteristics of science in general. According to Merton, scientific ideas should be subject 

to skepticism, scrutiny, and criticism1. The larger the group people who are able to criticize a 

theory, the better the aims of science can be served. 

 The described universal practical and scientific nature of medicine can be complicated 

when local issues become significant factors in how doctors operate. In this paper we identify 

national criminal law (procedures) as such a relevant factor complicating the process of 

international criticism and scientific debate. Briefly, since criminal law – especially the laws 

relevant to assessments of criminal responsibility – differs from country to country, forensic 

psychiatrists cannot benefit from the global nature of medical practice and research. Given the 

profound advantages of medicine as an international effort, we argue, forensic practitioners 

should aim at finding common ground and a common framework to advance our 

understanding and skills with respect to psychiatric assessments within the context of legal 

questions about criminal responsibility.  

 

Psychiatry and the bounds of criminal law 

Basically, forensic psychiatry is a discipline at the intersection of criminal law and medicine. 

This is, indeed, most visible in the forensic assessment of criminal responsibility. It is the law 

that initiates the procedure by which a forensic psychiatrist examines a defendant, and 

according to his medical profession, responds to some legal questions. There are marked 

differences between jurisdictions. In the united states, the M’Naghten rule has been 

influential. The forensic psychiatric assessment should enable the court to answer the question 

whether, “at the time of committing the act, the party accused was laboring under such a 
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defect of reason, from the disease of the mind, as not to know the nature and quality of the act 

he was doing; or if he did know it, that he did not know what he was doing was wrong.”2  

M’Naghten is, according to Elliott (1996, p. 10), “by far the most influential, the most widely 

quoted, and the most roundly criticized test of legal insanity”.2 Yet, although indeed 

influential, for instance in the Netherlands, there is no such rule. In the Netherlands it is 

mainly about the influence of a mental disorder on the sequence of events, without a 

specification of the nature of this influence3. The crucial question for the forensic psychiatric 

expert is: Was the act influenced by a mental disorder and, if so, how and to what extent? The 

nature of the influence is – in contrast to M’Naghten – not defined. Another example that 

illustrates the differences, can be derived from Swedish criminal law. Juth and Lorentzon 

point to the fact that in Swedish criminal law, there is no such thing as ‘not being responsible’ 

for the act one committed.4 Indeed, Swedish criminal law recognizes that some criminal acts 

are the result of a mental disorder, but this does neither excuse nor exculpate the person. 

Perhaps surprisingly, although there exists such a fundamental difference on the 

legal/theoretical level between Sweden and, e.g., the United States, at the practical level there 

is no such difference. If in Sweden the delinquent act is considered to be the result of a mental 

disorder, the person can be admitted to a facility just like in the U.S.A. (or in the Netherlands, 

for that matter).3 As Juth and Lorentzon make clear, even if the legal terminology is very 

different, the forensic psychiatric part (i.e., the forensic assessment) is largely similar.  

 In other words, there are significant differences between jurisdictions in forensic 

psychiatry at least as far as the assessment of criminal responsibility is concerned. It is 

noteworthy that these differences become especially relevant for smaller countries (like The 

Netherlands). Their criminal law system is hardly reflected in forensic scholarly literature 

describing best practice and research concerning assessments of criminal responsibility. So, 

while colleagues in internal medicine in the Netherlands are able to directly benefit from 
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research in Boston, forensic psychiatrists cannot benefit from Boston based research since the 

legal constraints are different in a relevant way. We consider this a significant disadvantage, 

especially for those countries whose legal system is not reflected in much of the research that 

has been done.  

 In our view, this is not an optimal situation. The fact that forensic psychiatry in this 

important respect is not an international endeavor is likely to hamper its advancement. It 

interferes with the possibility that a psychiatrist or research group in Amsterdam is corrected 

by a psychiatrist or research group in London. Moreover, it interferes with the possibility that 

this very research group in Amsterdam could collaborate with the research group in London 

on this matter, because of the marked differences in legal environment. Therefore, we think 

some change should be made. 

 What kind of change? Of course, it would be helpful when lawyers of the world would 

agree on a global criminal law, at least as far as the insanity defense is concerned. Since this 

might not be feasible, we suggest that the forensic psychiatrists make the first move.  

 

Internationalizing forensic assessments 

Although the situation of the forensic psychiatrists is quite unique within medicine, there 

might be an example for how to proceed. There is another assessment in medicine – in which 

psychiatrists are often involved, at least in complicated cases5 – that has many legal aspects to 

it: the assessment of competent decision-making about treatment options. Although, just like 

criminal law, health law differs from country to country, it has been possible to advance of the 

assessment of competence in an international endeavor. The model that was helpful in this 

respect has been developed by Appelbaum and Grisso. According to the model, the four 

domains of human functioning have to be evaluated: 

(1) The ability to communicate a choice, 
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(2) The ability to understand the information, 

(3) The ability to appreciate the situation and its consequences, 

(4) The ability to reason about the treatment options. 

The model was derived from U.S. case law, in that respect indeed U.S.law-bound.6 However, 

they have been able in their eventual proposal to transcend the local legal system and to 

formulate a conceptual framework of criteria for competence that not only have been 

applicable to health care practice and also health law practice inside and outside the (different 

states in the) USA. In other words, Appelbaum and Grisso were able to distill from US case 

law a model of competent decision-making that was so conceptually attractive – although not 

convincing to everybody7 – that it was adopted in research and practice throughout the world.  

 We would like to plea for a similar proposal within the context of forensic psychiatry. 

A model of ‘responsible’ or ‘rational’ decision-making that should be applicable in various 

jurisdictions. We expect, that if the professional group of forensic practitioners would be able 

to device such an instrument would be taken seriously by the courts. The core of such an 

instrument or model would be that it is the result of international input on what would be the 

kind of information the forensic practitioner could provide to the court in order to make a 

judgment about criminal responsibility, and, perhaps, further measures that have to be taken 

after conviction. Even if the model/instrument isn’t flawless, it could help to advance the 

discussion, because people will be discussing and criticizing the same kind of criteria. It is of 

course imaginable that even certain variants of the conceptual format are developed. Still, 

such a process will be an essentially unified endeavor, in which forensic psychiatrists, 

hopefully helped by skilled lawyers take the lead in shaping the debate and criteria for 

assessments within the context of legal questions about a defendants criminal responsibility. 

Over time, as long as the model is indeed helpful and sufficiently convincing, the model 

might shape the legal debates as well, because, just like the Appelbaum and Grisso model, 
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might become a standard that lawyers value. We could even imagine that the Appelbaum 

criteria are helpful in establishing the criteria for criminal responsibility8.  

 Internationalizing forensic assessments of criminal responsibility will be a process; it 

will take time. Still we think it is worth the effort to standardize the assessment in order to 

have a world-wide discussion on this assessment that is a high profile element of psychiatry as 

well as of criminal law. Although the assessment of criminal responsibility is rare compared 

to the assessment of competence to consent to treatment, its quality should be guarded and 

enhanced. Transcending the legal bounds to some extent might be beneficial in making 

forensic psychiatric assessments and research on that topic more international and, perhaps, 

more evidence based. It should be possible to undertake such an endeavor within the context 

of a global medical body, like the WHO. 
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