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The Role of the Judiciary in Times of
Emergency: Judicial Review of

Counter-Terrorism Measures in the
United States Supreme Court and

the European Court of Justice

Federico Fabbrini*

I. Introduction

This chapter is a comparative study of three decisions of the United States
Supreme Court (USSCt) and three decisions of the European Court of Justice
(ECJ), reviewing the constitutionality of executive and legislative measures
adopted by the United States (US) and the European Union (EU) in the fight
against terrorism.1 Its purpose is to elaborate an analytical framework to explain
the role of the supreme American and European judiciaries in times of emer-
gency. The ‘emergency’ is here considered as the condition that exists when a
democracy affronts a momentary threat to effective sovereignty without however

* PhD student, Law Department, European University Institute. BA summa cum laude in
European and Transnational Law at the University of Trento School of Law (Italy) (2006); JD
summa cum laude in International Law at the University of Bologna School of Law (Italy) (2008).
Fellow of the Collegio Superiore Alma Mater Studiorum Bologna (Italy) (2006–08); Aggregated
fellow at the Ecole Normale Supérieure Paris (France) (2007); Visiting student at the University of
California Berkeley, Boalt Hall School of Law (USA) (2005). An early version of this chapter
appeared as ‘From Hamdi to Kadi: Comparing the Role of the American and European Judiciaries
in Times of Emergencies’ in (2009) 11 EUI Working Paper: ‘Law and Security. Facing the
Dilemmas’ Martin Scheinin (ed), 65–80. My warmest thanks to professors Marise Cremona,
Martin Scheinin, and Takis Tridimas for their invaluable comments on that first version of
the paper.

1 The USSCt cases are: Yaser E Hamdi et al v Donald H. Rumsfeld et al 542 US 507 (2004);
Salim A Hamdan v Donald H Rumsfeld et al 548 US 557 (2006); Lakhdar Boumediene et al v George
W Bush et al 553 US _ (2008). The ECJ cases are: Case T-351/01 Yassin A Kadi v Council of the EU
and Commission of the EC [2005] ECR II-3649; Case T-228/02 Organisation des Modjahedines du
peuple d’Iran (OMPI) v Council of the EU [2006] ECR II-4665; Joined Cases C-402/05 P and C-
415/05 P Yassin A Kadi and Al Barakaat International Foundation v EU Council and Commission,
Judgment of 3 September 2008, nyr.



facing any existential danger:2 a condition, hence, falling somewhere between
ordinary conditions and conditions of war or crisis.3 In practical terms, the main
emergency that democracies face today is the threat of international terrorism.4

The role of the judiciary is a consequence of the institutional position of the
judicial power vis-à-vis the other branches of government. Linked directly to this
is the kind of judicial review that courts exercise.5 Defining the role of the
judiciary in times of emergency therefore entails assessing the functions that
courts design for themselves and for the other institutional actors and the degree

2 I follow here the categorization of Bruce Ackerman, Before the Next Attack: Preserving Civil
Liberties in an Age of Terrorism (Yale University Press, 2006) 169 et seq. This definition in much
more narrowly tailored than the general grammatical definition of ‘emergency’, which, eg
according to the Collins Shorter English Learner’s Dictionary (1979) means an ‘unusual and dan-
gerous situation in which one has to act quickly’. Note that the definition of emergency implicitly
carries a sense of being temporary but it is not possible to set a limit after which the condition of
emergency automatically elapses. I will not deal here, however, with the hypothesis in which States
prolong emergency situations (and counter-measures) for years, even in the absence of the sub-
stantive conditions that justify it, ie the existence of an assault on effective sovereignty. The nor-
malization of the conditions of emergency is indeed, in general, correctly regarded as an aberration,
see Giuseppe de Vergottini, ‘La difficile convivenza tra libertà e sicurezza. La risposta delle
democrazie al terrorismo’ (2004) 111 Boletı̀n Mexicano de Derecho Comparado 1185, 1206. The
conditions that truly determine the existence of a situation of emergency, nonetheless, may extend
even for long periods of time.

3 This is the definition given by Michel Rosenfeld, ‘Judicial Balancing in Times of Stress:
Comparing the American, British and Israeli Approaches to the War on Terror’ (2006) 27 Cardozo
Law Review 2079, 2081 to the concept of ‘stress’ which may be regarded to all effects as a func-
tional equivalent of the concept of ‘emergency’.

4 Notwithstanding the fact that in the legal and political jargon it is common to define the
measures taken to confront the threat of terrorism as a ‘war on terror’, I argue that a distinction
must be drawn between, on one hand, existential struggles such as wars and, on the other hand,
terrorist attacks (such as 9/11) which do not involve a serious threat of political takeover. See again,
Ackerman (above n 2), 171–172. Terrorism is not a war, it is an emergency. See also, Paolo
Bonetti, Terrorismo, emergenza e costituzioni democratiche (Il Mulino, 2006) 19 et seq. The
literature on international terrorism is wide, often dating even prior to 9/11 and focusing also on its
root causes and its philosophical implications. See among many, Grant Wardlaw, Political Ter-
rorism: Theory, Tactics and Counter-Measures (Cambridge University Press, 1989); James Sterba
(ed), Terrorism and International Justice (Oxford University Press, 2003); Igor Primoratz (ed),
Terrorism: The Philosophical Issues (Palgrave Macmillan, 2004); Christian Walter et al (eds), Ter-
rorism as a Challenge for National and International Law (Springer, 2004); Victor Ramraj et al (eds),
Global Anti-terrorism Law and Policy (Cambridge University Press, 2005). For the problems raised
by the normative definition of the phenomenon see instead Antonio Cassese, Terrorism is Also
Disrupting Some Crucial Legal Categories of International Law (2001) 12 European Journal of
International Law 993 and funditus Ben Saul, Defining Terrorism in International Law (Oxford
University Press, 2006).

5 On the institutional role of the US and EU high courts and judicial review, see, among many:
Martin Shapiro, ‘The European Court of Justice: of Institutions and Democracy’ (1998) 32(1)
Israel Law Review 3, 5; Miguel Poiares Maduro, We the Court: The European Court of Justice and
the European Economic Constitution (Hart, 1998); Grainne de Burca and Joseph Weiler (eds), The
European Court of Justice (Oxford University Press, 2001); Charles Fried, Saying What the Law Is:
The Constitution in the Supreme Court (Harvard University Press, 2004); Wojciech Sadurski,
‘“Reasonableness” and Value Pluralism in Law and Politics’ in (2008) 13 EUI Working Paper 3;
Francis Jacobs, The Sovereignty of Law (Cambridge University Press, 2007).
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of intensity according to which they scrutinize the counter-terrorism measures
of the other branches of government. Understanding the role of the judiciary
in times of emergency, however, also has broader implications from the sub-
stantive point of view of the protection of fundamental rights. The main func-
tion of courts in modern democracies is to enforce constitutional liberties:6 their
role in times of emergency directly affects the degree of rights protection
ensured.

My argument is that the role of the judicial power in times of emergency
is dynamic. Specifically, I claim that the same three-step evolution may be
identified in the jurisprudence of the USSCt and the ECJ on the legality of
US and EU counter-terrorism measures. In an initial phase, both courts
exercise a deferential approach, with a minimal review of the acts of the political
branches of government. In a second intermediate phase, the two courts start
limiting the effects of their precedents and acknowledge for themselves the
power to scrutinize more extensively the policies of the other branches. In a last
phase, the judiciaries reaffirm their institutional position in the balance of gov-
ernance and strictly review the counter-terrorism measures adopted by the
executive and legislative powers. The protection of fundamental rights varies
accordingly.

The structure of the chapter, therefore, is as follows. First, Section II will
assess several methodological issues arising from a comparative analysis of the
constitutional review of counter-terrorism measures by the USSCt and the ECJ,
including the caveats that need to be taken into account in performing this task.
Second, Sections III, IV, and V will deal separately with each of the three
judicial phases delineated above, analysing in parallel one ruling of the USSCt
and one of the ECJ. In the final section, I will use the empirical evidence
gathered and attempt to inductively design a dynamic model of the role of the
judiciary in times of emergency, which addresses the institutional position of the
courts, the type of review that these employ, and the degree of fundamental
rights protection that they ensure.

6 On constitutional review and fundamental rights, see, among many: Mauro Cappelletti, La
giurisdizione costituzionale delle libertà (Guiffrè, 1955); Learned Hand, The Bill of Rights (Harvard
University Press, 1958); Michel Troper, ‘Justice constitutionnelle et democratie’ (1990) 1 Revue
française de droit constitutionnel 31; Augusto Barbera, Le basi filosofiche del costituzionalismo
(Laterza, 1996); Andrea Morrone, Il custode della ragionevolezza (Giuffrè, 2000); Antonio D’Atena,
‘Costituzionalismo moderno e tutela dei diritti fondamentali’ in Antonio D’Atena et al (eds),
Tutela dei diritti fondamentali e costituzionalismo multilivello (Giuffrè, 2004); Peter Häberle, ‘Role
and Impact of Constitutional Courts in a Comparative Perspective’ in Ingolf Pernice et al (eds),
The Future of the European Judicial System in a Comparative Perspective (Nomos, 2006) 65, 71.
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II. Preliminary Methodological Remarks

A. Constitutional Review in the European Court of Justice and
the US Supreme Court

This chapter compares7 the counter-terrorism jurisprudence of the USSCt and
the ECJ (which includes the Court of First Instance, CFI)8 to the general
understanding that these two courts ‘may be regarded as comparable from the
standpoint of constitutional review’.9 At the substantive level, both courts
operate simultaneously as ordinary courts as well as constitutional tribunals
charged with the primary duty to guard the supremacy of the Constitution and
to ensure the protection of a common core of fundamental rights.10 Contrary to
the US, the EU so far lacks a binding Bill of Rights:11 nonetheless, the ECJ has
developed (drawing on the common constitutional traditions of the Member
States and on the European Convention on Human Rights, ECHR)12 a

7 On the comparative method and its advantages more generally, see: René Davide and Camille
Jauffret Spinosi, I grandi sistemi giuridici contemporanei (Cedam, 1994); Martin Scheinin et al
(eds), The Jurisprudence of Human Rights Law: a Comparative Interpretive Approach (Åbo, Institute
for Human Rights, 2000); Rodolfo Sacco, Introduzione al diritto comparato (Utet, 2001); Giuseppe
de Vergottini, Diritto Costituzionale Comparato (Cedam, 2004).

8 It shall indeed be remembered that the CFI is part of the ECJ and that according to Article 220
TEC, they both ‘shall ensure that in the interpretation and application of this Treaty the law is
observed’. Note that the European judicial system is composed by ‘the ECJ, with its ancillary body,
the CFI, on top, and by national courts’: Marta Cartabia and Joseph Weiler, L’Italia in Europa:
profili istituzionali e costituzionali (Il Mulino, 2000) 55. In fact, ‘national courts become part of a
Community judicial hierarchy with the ECJ at the apex of the network’: Paul Craig, ‘The Jur-
isdiction of the Community Courts reconsidered’ in Grainne de Burca and Joseph Weiler (eds),
The European Court of Justice (2001) 177, 178.

9 Michel Rosenfeld, ‘Comparing Constitutional Review by the European Court of Justice and
the US Supreme Court’ in Ingolf Pernice et al (eds), The Future of the European Judicial System in
a Comparative Perspective (2006) 33, 34.

10 Takis Tridimas, ‘The European Court of Justice and the Draft Constitution: A Supreme
Court for the Union?’ in (2003) College of Europe European Legal Studies Working Paper;
Martin Shapiro, ‘Rights in the European Union: Convergent with the USA?’ in Nicolas Jabko and
Craig Parson (eds), The State of the European Union (Volume 7): With US or Against US? European
Trends in American Perspective (Oxford University Press, 2005).

11 A Charter of Fundamental Rights (CFR) of the EU ([2000] OJ C364/1) has been solemnly
approved by the EU institution in Nice in 2000 but it is deprived of binding value. The general
principles of EU law, as interpreted by the ECJ, have so far compensated for the absence of a
written catalogue of rights with the creation of a jurisprudential Bill of Rights. Nevertheless, the
importance of a codification of rights can not be underestimated: see on this Cesare Pinelli, Il
momento della scrittura (Il Mulino, 2002). Note, however, that when the Lisbon Reform Treaty
([2007] OJ C306/1) eventually enters into force, Article 6 TUE will grant to the CFR ‘the same
legal values as the Treaties’. On the impact of the Lisbon Reform Treaty on fundamental rights see
Marta Cartabia, ‘I diritti fondamentali e la cittadinanza dell’Unione’ in Franco Bassanini and
Giulia Tiberi (eds), Le Nuove istituzioni europee: Commento al Trattato di Lisbona (2008) 81.

12 On the rise of fundamental rights in the jurisprudence of the ECJ see among many, Bruno de
Witte, ‘The Past and Future Role of the European Court of Justice in the Protection of Human
Rights’ in Philip Alston (ed), The EU and Human Rights (Oxford University Press, 1999); Armin
Von Bogdandy, ‘The European Union as a Human Rights Organization? Human Rights at the
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catalogue of fundamental rights that allows it to ‘function in the realm of con-
stitutional adjudication much like the USSCt does’.13

From an institutional point of view, then, many commonalities exist between
the two courts, since they both operate within systems of separation and balance
of powers. In the US constitutional structure, the judiciary (and above all the
USSCt) is regarded as the third department of the federal government, alongside
the executive and the legislature.14 However, the EU framework of government
also departs from the pluri-secular, centralized European model of governance,
characterized by a fusion of powers between Parliaments and executives and by a
subservient role for the judiciary.15 Even though the EU system of governance is
still embryonic16 (ie the boundaries between the executive and the legislative
authorities are blurred, and the balance between the latter and the judiciary is
less evident), ‘the ECJ performs much the same function as the USSCt with
respect to vertical and horizontal division of powers issues’.17

At the same time, however, several caveats need to be advanced when com-
paring the case law of the USSCt with that of the ECJ. General differences in
structure, composition, reasoning, and rhetoric influence the way in which each
of these courts confronts and manages constitutional review.18 The USSCt
allows for dissenting opinions that make clear the competing legal reasoning of
the judges; the ECJ, contrariwise, delivers its judgment following the continental
style of the legal syllogism, where the outcome of the case seems to spring almost
automatically from the premises adopted, with no room given to the arguments
of the dissenters.19 In addition, the USSCt is composed of just nine judges with
life tenure and always decides in plenum; the ECJ (like the CFI) is instead

Core of the European Union’ (2000) 37 CML Rev 1307; Grainne de Burca, ‘Human Rights, the
Charter and Beyond’ in (2001) 10 Jean Monnet Working Paper; Steve Peers and Angela Wards
(eds), The European Charter of Fundamental Rights: Politics, Law and Policy (Hart, 2004).

13 Rosenfeld (above n 9) 40.
14 For a canonical definition of the US system of governance as ‘separated institutions sharing

power’ see Richard Neustadt, Presidential Powers and the Modern President (Simon & Schuster,
1960) 33.

15 Interesting analysis of the EU system of governance includes, Alec Stone Sweet et al (eds), The
Institutionalization of Europe (Oxford University Press, 2001); Ingolf Pernice, ‘Multilevel Con-
stitutionalism in the European Union’ (2002) 27 European Law Review 511; Hauke Brunkhorst,
‘A polity without a State? European constitutionalism between evolution and revolution’ in
Augustin Menéndez et al (eds), Developing a Constitution for Europe (Routledge, 2004); Neil
Walker (ed), Sovereignty in Transition (Hart, 2003); Franz Mayer, ‘The European Constitution and
the Courts: Adjudicating Constitutional Law in a Multilevel System’ in (2003) 9 Jean Monnet
Working Paper; Alec Stone Sweet, The Judicial Construction of Europe (Oxford University Press,
2004); Neil Walker, EU ‘Constitutionalism in the State Constitutional Tradition’ in (2006) 21
EUI Working Paper.

16 Giacinto Della Cananea, L’Unione Europea: Un ordinamento composito (Laterza, 2003);
Francis Snyder, ‘The Unfinished Constitution of the European Union: Principles, Process and
Culture’ in Joseph Weiler and Marlene Wind (eds), European Constitutionalism beyond the State
(Cambridge University Press, 2003). 17 Rosenfeld (above, n 9) 37.

18 Ibid, 41.
19 On the differences between American and European legal discourse see Mitchel Lasser, ‘Do

Judges Deploy Policy?’ (2001) 22 Cardozo Law Review 863.
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composed of one judge per Member State and decisions are often taken by
panels, allowing for the possibility that different holdings may be reached on
similar questions of law.20

Still, it is worth stressing that a comparative analysis of the role of the US
and EU judiciary in the review of counter-terrorism measures ‘might be quite
fruitful’.21 The comparative method will illuminate ‘the “common cores” at
the international and universal levels, the confluences and divergences, the
consonances and disagreements among the various legal systems and the
different “legal families”, and their ideal and practical reasons’.22 The iden-
tification of certain commonalities in the case law on counter-terrorism
measures of the USSCt and the ECJ, then, will make it possible to induc-
tively elaborate an analytical model that describes what the role of the judi-
ciary is during times of emergency and therefore the degree to which
fundamental rights are protected.

B. Courts and Due Process

This paper compares the counter-terrorism decisions of the USSCt and the ECJ,
even in the absence of a full parallelism between the issues at stake before the two
supreme judicial institutions. Indeed, a disparity exists between the counter-
terrorism measures adopted in the US and reviewed by the USSCt and those
enacted in the EU and scrutinized by the ECJ. Whereas the USSCt was called
upon to decide about the legality of the detention without due process of
individuals suspected of being involved in terrorist activities, the ECJ dealt with
the legality of the economic sanctions (eg the freezing of assets) imposed without
due process upon suspected terrorists listed by international (United Nations,
UN) or European institutions.23 The choice to engage in this comparison,
however, is deliberate and can be justified for the following reasons.

On the one hand, there are no ECJ judgments on the issue of detention
without trial, since the EU still has very limited competences in the field of
criminal law, which largely remains in the Member States’ domain.24 In the

20 On the relevance of the structural organizations of courts for the purpose of judicial review
see Alec Stone Sweet, Governing With Judges: Constitutional Politics in Europe (Oxford University
Press, 2000). 21 Rosenfeld (above n 9) 40.

22 Mauro Cappelletti, Il controllo giudiziario di costituzionalità delle leggi nel diritto comparato
(Giuffrè, 1972) xii.

23 These differences in the dockets of the two courts reflect the underling counter-terrorism
policies chosen by the US and the EU. While the US has adopted a reactive policy aiming at
detecting and imprisoning individuals suspected of materially engaging in terrorist activities, the
EU (who, anyway, has so far very limited power in the field of criminal law, see below n 24) has
tackled the problem of the financing of terrorism, with the purpose of depriving terrorist organi-
zations at the roots of the economic resources necessary to bring about terrorist acts. See Marise
Cremona, ‘The Union as a Global Actor: Roles, Models and Identity’ (2004) 41 CML Rev 553.

24 A forefront decision in the field of criminal law and criminal procedure is represented by the
Case C-105/03 Pupino [2005] ECR I-5285 in which the ECJ held that national judges, while
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European legal space, another supranational tribunal, the European Court of
Human Rights (ECtHR), has had the opportunity to rule on the matter, since
the ECHR explicitly proclaims that individuals have the right to promptly
challenge the legality of their detention before a judge.25 Nevertheless, there are
some structural features of the ECHR system that make the jurisprudence of the
ECtHR peculiar. To begin with, the ECtHR operates as a ‘subsidiary court’26

for Europe: the citizens of the States that are parties to the ECHR and who
lament a violation of their Convention rights by the hand of their own
government can activate proceedings in front of the ECtHR only after the
exhaustion of domestic remedies.27

Furthermore, Article 15 of the ECHR openly gives to the Contracting Parties
the possibility to derogate, in times of war or public emergencies threatening the
life of the nation, from most of the Convention rights (among which, especially,
the right of judicial review of detention), to the extent strictly required by the
exigencies of the situation.28 The margin of appreciation doctrine29 has

implementing a framework decision adopted in the context of the third pillar of the EU (Justice
and Home Affairs), have a duty to interpret national law ‘in the light of the wording and purpose of
the framework decision in order to attain the result which it pursues’ ( Pupino at §43). On this
decision see Steve Peers, ‘Salvation Outside the Church: Judicial Protection in the Third Pillar
After the Pupino and Segi Judgments’ (2007) 44(4) CML Rev 883 and Eleonor Spaventa, ‘Opening
Pandora’s Box: Some Reflections on the Constitutional Effects of the Decision in Pupino’ (2007) 3
European Constitutional Law Review 5.

25 Article 5(1)(c) of the ECHR affirms that ‘everyone has the right to liberty and security of the
person. No one shall be deprived of his liberty save [. . . for] the lawful arrest or detention of a
person for the purpose of bringing him before the competent legal authority on reasonable suspi-
cion of having committed an offence or when it is reasonably considered necessary to prevent him
committing an offence’; and, according to Article 5(3), in those cases, ‘everyone arrested or
detained . . . shall be brought promptly before a judge or officer authorized by law to exercise
judicial power and shall be entitled to trial within a reasonable time or to release pending trial.’

26 Palmina Tanzarella, ‘Il margine di apprezzamento’ in Marta Cartabia (ed), I diritti in azione
(Il Mulino, 2007) 143, 150. For an analysis of the principle of subsidiarity at the international
level, see Paolo Carozza, ‘Subsidiarity as a Structural Principle of International Human Rights Law’
(2003) 97(1) American Journal of International Law 38.

27 See Ernst-Ulrich Petersmann, ‘Human Rights and “Constitutional Justice” Require Citizen-
oriented Adjudication in International Economic Law’ (2008) 20 European Journal of Interna-
tional Law 1, 9; Francis Jacobs, The European Convention on Human Rights (Oxford University
Press, 2002).

28 Article 15(1) of the ECHR concedes that ‘in time of war or other public emergency threa-
tening the life of the nation any High Contracting Party may take measures derogating from its
obligation under this Convention to the extent strictly required by the exigencies of the situation,
provided that such measures are not inconsistent with its other obligation under international law’.

29 The doctrine of the margin of appreciation may be defined as the degree of error or deference
left to the Contracting Parties by the ECtHR before declaring a national measure to be in violation
of the ECHR. See: Howard Yourow, The Margin of Appreciation Doctrine in the Dynamics of
European Human Rights Jurisprudence (Springer, 1996) 13. As such, the doctrine has been devel-
oped by the ECtHR itself, since no explicit literal reference to it exists in the text of the ECHR. It is
possible to argue nonetheless, that a legal basis for it may be identified by employing a systematic
reading of the ECHR: see Tanzarella (above n 26) 150. For a different view see however, Eyal
Benvenisti, ‘Margin of Appreciation, Consensus and Universal Standards’ (1999) 31 NYU Journal
of International Law & Policy 843, 845 who maintains that the doctrine has been ‘invented’.
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traditionally pushed the ECtHR to adopt a ‘deferential attitude’30 in reviewing
whether the conditions for derogating to the ECHR were actually in place.31 On
emergency issues, the ECtHR has adopted ‘a light touch’,32 arguing consistently
that by ‘reason of their direct and continuous contact with the pressing needs
of the moment, the national authorities are in principle in a better position than
the international judge to decide both on the presence of such an emergency and
on the nature and scope of derogations necessary to avert it’.33

Only in very few cases has the ECtHR effectively declared that the measures
adopted by a Contracting Party under Article 15, and restricting the individual
right of suspected terrorists to challenge the legality of their detention, were an
invalid derogation of the ECHR, because they exceeded what was strictly required
by the exigencies of the emergency situation.34 All these cases concerned Turkey’s
policy in the early 1990s to oppose the ‘PKK terrorist activity’.35 Per contra, no
decisions of the ECtHR are available on post 9/11 anti-terrorism legislation,
because of both the filtering of national courts (which provided adequate
domestic remedies in cases that could have led to ECtHR rulings)36 and the
backlog of applications on the docket of the ECtHR.37 Structural reasons,

30 Mark Elliott, ‘United Kingdom’ (2002) 2 International Journal of Constitutional Law
(2002), 334, 338.

31 According to Eva Brems, ‘The Margin of Appreciation in the Case-Law of the European
Court of Human Rights’ (1996) 56 Zeitschrift für ausländisches öffentliches Recht und Völk-
errecht 240, 251, ‘the margin of appreciation is wider under Art. 15 than under most other articles
of the [ECHR]’. See also Oren Gross and Fionnuala Nı́ Aoláin, ‘From Discretion to Scrutiny:
Revisiting the Application of the Margin of Appreciation Doctrine in the Context of Article 15 of
the European Convention on Human Rights’ (2001) 23 Human Rights Quarterly 625.

32 Stephen Tierney, ‘Determining the State of Exception: What Role for Parliaments and
Courts?’ (2005) 68(4) Modern Law Review 668, 669. Note that what matters here for the purpose
of a comparative analysis on the role of the judiciaries in times of emergency, is not the fact that the
ECtHR is deferential, but the fact that the ECtHR is deferential because of structural peculiarities
of the ECHR system which do not exist elsewhere.

33 Branningan and McBride v United Kingdom [1993] 17 EHRR 539, at §43; but see already
Ireland v United Kingdom [1978] 2 EHRR 25, at §207.

34 See Aksoy v Turkey (Application no 21987/93) [1996] ECHR 68, Judgment of 3 July 1996;
Nuray Sen v Turkey (Application no 41478/98) Judgment of 17 June 2003; Bilen v Turkey (Appli-
cation no 34482/97) Judgment of 21 February 2001.

35 Demir et al v Turkey (Application no 21380/83, 21381/93, 21382/93) Judgment of 23 Sep-
tember 1998, at §45.

36 Notably, the United Kingdom House of Lords, in the case of A v Secretary of State for the
Home Department [2004] UKHL 56, in a specially constituted panel of nine Law Lords, ruled that
the provision of British Anti-Terrorism, Crime and Security Act 2001, allowing for indefinite
detention of non-nationals suspected of being involved in terrorist organizations, violated Article 5
ECHR (as implemented in the British legal system via the Human Rights Act 1998) since the
derogation that the United Kingdom had lodged to Article 15 ECHR to make indefinite detention
possible, was ‘not strictly required by the exigencies of the situation’ (Bingham of Cornhill LJ at
§42). For a comment to the decision see Tom Hickman, ‘Between Human Rights and the Rule
of Law: Indefinite Detention and the Derogation Model of Constitutionalism’ (2005) 68(4)
Modern Law Review 655; Carla Bassu, ‘Il ruolo delle corti nella lotta al terrorismo: una compar-
azione angloamericana’ (2006) 3 Quaderni Costituzionali 467.

37 Luzius Wildhaber, ‘A Constitutional Future for the European Court of Human Rights?’
(2002) 23 Human Rights Law Review 161, 163.
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therefore, render the jurisprudence of the ECtHR unsuitable for a transatlantic
comparison on the evolving role of the judiciary during times of emergency.

By the same token, the case law of US courts on economic sanctions imposed
on blacklisted individuals also presents peculiarities that play against a com-
parative analysis of the role of the supreme EU and US judiciaries on this issue.
It is well known that US courts are reluctant to take into account international
law in their rulings.38 This means that cases where individuals listed by national
authorities challenged the freezing of their assets cannot be distinguished from
cases where financial sanctions were imposed on persons and entities identified
by the UN. This distinction has proved particularly important for the ECJ.39

The US courts, on the contrary, have proceeded to review and decide those cases
on the basis of domestic law only,40 considering international obligations as
non-enforceable in US law without prior congressional action and, in any case,
vesting only the status of ordinary legislation in the US hierarchy of norms.41

38 See Grainne de Burca, ‘The European Court of Justice and the International Legal Order after
Kadi’ in (2009) 1 Jean Monnet Working Paper 3, who cites as an example the shameful decision of
the USSCt in Medellin v Texas 552 US _ (2008), where the USSCt refused to stay the execution of
a Mexican inmate which had been declared by the International Court of Justice (ICJ) in violation
of the 1963 Vienna Convention on International Relations, arguing that the decisions of the ICJ
are not binding domestic law absent congressional authorization. See also Philippe Sands, Lawless
World: America and the Making and Breaking of International Law (Penguin, 2005).

39 See Elizabeth Defeis, ‘Targeted Sanctions, Human Rights and the Court of First Instance of
the European Community’ (2007) 30 Fordham International Law Journal 1449, 1455–1456. Of
course, the different approaches of the US and EU judiciaries toward international law while
reviewing economic sanctions could be, per se, the object of separate comparative research. This
would, however, deviate from the target pursued by this analysis, which is the study of the role
of the judiciaries in times of emergency.

40 See Nicole Nice-Petersen, ‘Justice for the ‘Designated’: The Process That Is Due to Alleged
US Financiers of Terrorism’ (2005) 93 Georgetown Law Journal 1387, 1405.

41 On the status of international law within the US legal system see the different views of Louis
Henkin, ‘International Law as Law in the United States’ (1984) 82 Michigan Law Review 1560
and Curtis Bradley and Jack Goldsmith, Foreign Relations Law (Aspen Publishers, 2006). The
status of international treaty law within the hierarchy of norms of US laws is regulated by Article
VI, §1, cl 2 of the US Constitution (Supremacy Clause), stating that ‘all Treaties made, or which
shall be made under the Authority of the United States, shall be the supreme Law of the Land; and
the Judges in every State shall be bound thereby’: since Foster v Neilson 27 US 253 (1829), however,
the USSCt has recognized a distinction between self-executing and non self-executing treaties,
holding that in the absence of implementing legislation only self-executing treaties are judicially
enforceable. On this see Carlos Vazquez, ‘The Four Doctrines of Self-Executing Treaties’ (1995)
89 American Journal of International Law 695. The status of customary international law within
the hierarchy of norms of US law, on the contrary, is not specified in the US Constitution but since
the USSCt decision in Paquete Habana 175 US 677 (1900) general international law is considered
part of US federal law. In Sosa v Alvarez-Machain 542 US 692 (2004) the USSCt then, partially
following the decision of the 2nd Circuit in Filártiga v Peña-Irala, 630 F2d 876 (1980), clarified
that customary international law is incorporated by means of the Alien Tort Statute, 28 U.S.C.
§1350, and that it has the status of ordinary legislation. See Harold Koh, ‘ Filártiga v Peña-Irala:
Judicial Internalization of the Customary International Law Norm Against Torture’ in John Noyes
et al (eds), International Law Stories (Foundation Press, 2007). This solution is criticized by the
‘revisionist school’ of foreign relations law, eg John Yoo and Julian Ku, ‘Beyond Formalism in
Foreign Affairs: a Functional Approach to the Alien Tort Statute’ in (2004) 26 Hosfra University
School of Law Legal Studies Research Paper.
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Most importantly, however, a number of judgments of lower federal courts,
but no rulings of the USSCt, are available on the legality of financial sanctions.
The Court of Appeal for the DC Circuit held that freezing the assets of an entity
designated by the Secretary of State as a terrorist group without prior hearing
infringed the constitutional rights of the petitioner.42 Recently, the District
Court of Oregon reached the same conclusion on the constitutionality of the
decision taken by the Secretary of the Treasury to block the financial properties
of entities listed by executive order as constituting an extraordinary threat to
national security, recognizing that the interested parties have ‘due process right
to adequate notice prior to designation’.43 The USSCt, contrariwise, ‘refused to
review a somewhat similar holding in the 9th Circuit’,44 so it is currently not
possible to address the jurisprudence of both the supreme US and EU judicial
institutions on economic sanctions.

In the end, however, there is one substantive reason that renders a comparative
analysis of the case law of the USSCt and of the ECJ valid. Despite the differences
highlighted so far, the decisions of the USSCt on the legality of detention without
trial and those of the ECJ on the legality of the freezing of financial assets show a
common ground. They both deal with the limitation of fundamental individual
rights, without due process of law: a limitation of liberty without due process in the
first case; a limitation (mainly) of property without due process in the latter. The
choice to engage in such analysis is therefore not simply a second best option
arising from the impossibility to directly address the jurisprudence of the ECJ on
detention without trial or that of the USSCt on economic sanctions. It is a
deliberate decision to assess whether the US and EU supreme judicial instances
have taken due process seriously in times of emergency.

The principle of due process at the level of positive law is enshrined in the
Fifth and Fourteenth Amendments to the US Constitution45 and represents a
general principle of EU law.46 In more theoretical terms, though, the principle
of due process embodies to a certain extent the very founding idea of con-
stitutionalism, ie that governmental power, in pursuing the public good, shall
abide by the Rule of Law.47 From this point of view, both the jurisprudence of

42 See People Modjahedin Organization of Iran v Dept of State, 182 F3d 17 (DC Cir 1999) and
National Council of Resistance of Iran v Dept of State, 251 F3d 192 (DC Cir 2001).

43 Al Haramain Islamic Foundation Inc et al v Dept of Treasury, 585 F Supp 2d 1233 (D Ore
2008) at 1237.

44 Fletcher Baldwin, ‘The Rule of Law, Terrorism and Countermeasures including the USA
Patriot Act of 2001’ (2004) 16 Florida Journal of International Law 43, 58. The case is: Huma-
nitarian Law Project v Reno, 205 F3d 1130 (9th Cir 2000) certiorari denied 532 US 904 (2001).

45 The Fifth Amendment to the US Constitution proclaims that no person shall ‘be deprived of
life, liberty, or property, without due process of law’ by the Federal government, and the Four-
teenth Amendment extends the very same prohibition to ‘any State’. See John Orth, Due Process of
Law (University Press of Kansas, 2003).

46 Takis Tridimas, The General Principles of EC Law (Oxford University Press, 2001).
47 Roberto Bin, Lo Stato di diritto (Il Mulino, 2001) 7; Barbera (above n 6); Peter Häberle, Verdad

y Estado Constitucional (Universidad Nacional Autonoma de México, 2006). All this goes back to the
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the USSCt on indefinite detention and of the ECJ on economic sanctions seem
particularly appropriate for the purpose of determining what the role of the
judiciaries is in times of emergency. The US and the EU are at the forefront of
the fight against international terrorism. At the same time they are two con-
stitutional polities bound by the principle of due process.48 The role of their
judiciaries is hence essential to ensure that the balance between security and
liberty survives, also in times of emergency.

III. The Initial Phase: Constitutional Self-restraint

In the first cases dealing with the legality of counter-terrorism measures, both the
USSCt and the ECJ adopted a deferential approach toward the determination of
the political branches of government, limiting to a minimum or excluding tout
court judicial review over the instruments adopted to fight terrorism, and frus-
trating the protection of fundamental rights enshrined in the US Constitution
and recognized in the general principles of EU Law.

A. Hamdi v Rumsfeld49

In Hamdi, for the first time, the USSCt was called to review the security policies
adopted by the US Administration in the immediate aftermath of the terrorist
attacks of 9/11. Hamdi, a US citizen, had been captured by the US military forces
in the course of the hostilities in Afghanistan in 2001, classified as an ‘enemy
combatant’50 by order of the US President, and since then detained on US soil,
without the guarantees of due process. Through an action for habeas corpus,51 he

canonical distinction between gubernaculum and iurisdictio elaborated by Charles H McIlwain,
Constitutionalism: Ancient and Modern (Cornell University Press, 1947, reprint 2005).

48 Janny Martinez, ‘Process and Substance in the “War on Terror”’ (2008) 108 Columbia Law
Review 1013. 49 Yaser E Hamdi et al v Donald H Rumsfeld et al 542 US 507 (2004).

50 The term ‘enemy combatant’ is not known in the language of international humanitarian law,
but has been employed in US law by the USSCt since Ex parte Quirin 317 US 1 (1942) as a
synonym of ‘unlawful combatant’. In the wake of 9/11 the US authorities have redefined the
category to encompass ‘any individual who was part of or supporting Taliban or Al Qaida forces, or
associated forces that are engaged in hostilities against the US or its coalition partners. This
includes any person who has committed a belligerent act or has directly supported hostilities in aid
of enemy armed forces’—Order of the Deputy Secretary of Defense Establishing Combatant Status
Review Tribunal, 7 July 2004, §a —and have deprived those falling under that heading of the
privilege enjoyed by the ‘lawful combatants’ under the law of war. On this see David Cole, ‘Enemy
Aliens’ (2002) 54 Stanford Law Review 953; George Harris, ‘Terrorism, War and Justice: The
Concept of the Unlawful Enemy Combatant’ (2003) 26 Loyola of Los Angeles International and
Comparative Law Review 31; Terry Gill and Elies Van Sliedregt, ‘Guantanamo Bay: A Reflection
on the Legal Status and Rights of “Unlawful Enemy Combatants”’ (2005) 1(1) Utrecht Law
Review 28.

51 The petitioner was challenging his detention on the basis of the habeas corpus statute, 28 US
§2241(c)(3), according to which the Supreme Court or any other justice may grant certiorari to a
prisoner held ‘in custody in violation of the Constitution or laws or treaties of the US’.
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challenged the lawfulness of his indefinite detention without trial, essentially
asking the USSCt to answer the following legal questions: (1) does the executive
power have the authority to detain a US citizen, captured on the battlefield, as an
‘enemy combatant’, without trial, for the indefinite duration of the conflict? (2)
What process is due to a US citizen who disputes his enemy combatant status?

In its first serious confrontation with a question raising severe constitutional
concerns, especially with regard to due process, the USSCt ‘responded with a
cacophony of opinions’,52 leaving to O’Connor J the task to write the control-
ling ruling only for a four-judge plurality. On the first question, the USSCt was
clever in avoiding addressing the argument of the Administration, which
maintained that ‘no explicit congressional authorization [was] required, because
the executive possesse[d] plenary authorization to detain pursuant to Art. II of
the Constitution’.53 The USSCt, however, held that ‘the detention of indivi-
duals . . . for the duration of the particular conflict in which they were captured,
is so fundamental and accepted and incident to war as to be an exercise of the
“necessary and appropriate force” Congress has authorized the President
to use’.54

Subsequently, the plurality moved on to answer the second question, about
the process due to a citizen who disputes his enemy combatant status, empha-
sizing ‘the tension that exists between the autonomy that the Government asserts
is necessary in order to pursue effectively a particular goal and the process that a
citizen contends he is due before he is deprived of a constitutional right’.55

Prima facie, the USSCt decided to balance ‘the most elemental of liberty
interests—the interest in being free from physical detention by one’s own gov-
ernment’,56 with, on the other hand, the ‘sensitive governmental interests in
ensuring that those who have in fact fought with the enemy during a war do not

52 Ackerman (above n 2) 27 who notes that the controlling opinion of the judgment was written
by O’Connor J only for herself and three colleagues, because there was no majority of five judges
who could agree on a specific ruling.

53 Hamdi (Opinion of O’Connor J) at 9 [of the slip opinion]. Note that the US Constitution,
Article II, §2, cl 1 states that ‘the President shall be the Commander in Chief ’.

54 Hamdi (Opinion of O’Connor J) at 10. The USSCt read the Authorization for the Use of
Military Forces (AUMF), Pub L 107-40 (2001)—the congressional resolution granting the Pre-
sident the power ‘to use all necessary and appropriate force against those nations, organizations, or
persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred
on September 11, 2001’—as the statutory authorization for the detention of US citizens without
trial. According to Ackerman (above n 2) 30, this reasoning suggests ‘disturbing judicial uncer-
tainty’: in their joint dissent, in fact, Scalia J and Stevens J decisively insisted that according to the
US constitutional tradition, in the absence of a formal suspension of the writ of habeas corpus, ‘the
Executive assertion of military exigency has not been thought sufficient to permit detention
without trial’ (Scalia J dissenting, at 1). For a defence of the plurality opinion see, however: Curtis
Bradley and Jack Goldsmith, ‘Congressional Authorization and the War on Terrorism’ (2005) 118
Harvard Law Review 2047 and Richard Fallon and Daniel Meltzer, ‘Habeas Corpus Jurisdiction,
Substantive Rights and the War on Terror’ (2007) 120(8) Harvard Law Review 2032, 2071.

55 Hamdi (Opinion of O’Connor J) at 21. 56 Ibid, at 22.
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return to battle against the US’,57 rejecting both the ‘unilateralism’58 of the
Administration as well as the ‘civil libertarian maximalism’59 of the petitioner.

In the practical weighing of competing interests, however, the USSCt adopted
a ‘minimalist approach’,60 having recourse to a test usually reserved for questions
of public administration (eg grant of licences, welfare payments etc).61 Thus, even
if the plurality affirmed quite emphatically that ‘it is during our most challenging
and uncertain moments that our Nation’s commitment to due process is most
severely tested; and it is in those times that we must preserve our commitment at
home to the principles for which we fight abroad’,62 the result of the ‘calculus’63

was an indulgent yielding to the executive.64 The USSCt simply concluded that a
citizen ‘seeking to challenge his classification as an enemy combatant must receive
notice of the factual basis for his classification, and a fair opportunity to rebut the
Government’s factual assertions before a neutral decision-maker’.65

In addition, the USSCt acknowledged that ‘enemy combatants’ proceedings
may be tailored to alleviate their uncommon potential to burden the Execu-
tive’66 in times of emergency, and, in the end, even acknowledged that ‘the
standards . . . articulated could be met by an appropriately authorized and
properly constituted military tribunal’.67 Hence, ‘although the popular press has
hailed Hamdi for reining in presidential power, . . . a much dimmer view’68

seems necessary. ‘When one considers where the balance was struck, the
departure from [executive] unilateralism was limited. From the standpoint of
judicial balancing itself, the plurality accorded too little weight to the serious
deprivation of liberty associated with the designation as an enemy combatant
and too much weight on security concerns relating to the war on terrorism.’69

B. Kadi v EU Council and Commission70

The decision of the CFI71 in Kadi originated from an action for annulment72 of
an EC regulation73 listing individuals suspected of financing terrorist

57 Ibid, at 24. 58 Rosenfeld (above n 3) 2082. 59 Ibid.
60 Cass Sunstein, Radicals in Robes: Why Extreme Right-Wing Courts are Wrong for America (Basic

Books, 2005) 175.
61 The seminal case is Mathews v Eldridge, 542 US 319 (1976). See Ackerman (above n 2) 30–31.
62 Hamdi (Opinion of O’Connor J) at 25. 63 Ibid at 22.
64 R Dworkin, ‘Corte Suprema e garanzie nel trattamento dei detenuti’ (2005) 4 Quaderni

Costituzionali 905, 909. 65 Hamdi (Opinion of O’Connor J) at 26.
66 Ibid at 27.
67 Ibid at 31. Interestingly, this affirmation immediately follows the passage where the USSCt

formally asserts the role of the judiciary ‘in maintaining th[e] delicate balance of governance’ (Ibid at
29). 68 Ackerman (above n 2) 29.

69 Rosenfeld (above n 3) 2114–2115.
70 Case T-351/01 Yassin A Kadi v Council of the EU and Commission of the EC [2005] ECR II-

3649. 71 See above n 8.
72 The applicant was starting legal proceeding under Article 230(4) TEC according to which

‘any natural or legal person may, . . . institute proceedings against a decision addressed to that
person or against a decision which, although in the form of a regulation or a decision addressed to
another person, is of direct and individual concern to the former’.

73 Council Regulation (EC) 881/2002 of 27 May 2002, [2002] OJ L139/9.
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organizations and freezing their assets. The applicant, a Saudi national with
substantial funds in the EU, alleged that the Regulation violated EU constitu-
tional principles (in particular, the right of due process) and asked the CFI to
quash the act insofar as it applied to him. As the CFI pointed out, however, the
EC Regulation implemented in the first pillar of the EU a Common Position
adopted under the second pillar74 (Common Foreign and Security Policy),75

which simply gave effect to a resolution of the UN Security Council (SC)76

adopted under Chapter VII of the UN Charter (for the maintenance of inter-
national peace and security)77 and directly naming the terrorists whose funds
should be frozen.

In order to answer the question raised by the petitioner, the CFI found it
appropriate ‘to consider, in the first place, the relationship between the inter-
national legal order under the UN and the domestic or Community legal
order’.78 In the CFI’s view, the Charter of the UN enjoyed supremacy ‘over
every other obligation of domestic law and international treaty law’,79 including
the EC Treaty and the same primacy extended to the resolutions adopted by the
UNSC.80 Furthermore, the EC should ‘be considered to be bound by the

74 Common Position 2002/402/CFSP, [2002] OJ L139/4.
75 On the influence of the pillar nature of the EU for its external relation policies see Piet

Eeckhout, External Relations of the European Union: Legal and Constitutional Foundations (Oxford
University Press, 2004); Marise Cremona & Bruno de Witte (eds), EU Foreign Relations Law—
Constitutional Fundamentals (Hart, 2008); Panos Koutrakos, ‘Security and Defence Policy within
the Context of EU External Relations: Issues of Coherence, Consistency and Effectiveness’ in
Martin Trybus et al (eds), European Security Law (Oxford University Press, 2007) 257.

76 Security Council resolution 1390 (2002) of 28 January 2002.
77 On the powers of the UNSC under Chapter VII of the UN Charter, see Erika de Wet, The

Chapter VII Powers of the United Nations Security Council (Hart, 2004). The recent post-Cold War
expansion of the normative powers of the UNSC has been the object of much analysis. See
Catherine Denis, Le pouvoir normatif du Conseil de Sécurité des Nations Unies: portée et limites
(Bruylant, 2004). A number of critiques however have been raised on the UNSC system of sanc-
tions as it works today. See Michael Reisman & Douglas Stevick, ‘The Applicability of Interna-
tional Law Standards to United Nations Economic Sanctions Programs’ (1998) 9 European
Journal of International Law 226; Enzo Cannizzaro, ‘The Machiavellian Moment? The UN
Security Council and the Rule of Law’ (2006) 13 International Organizations Law Review 195 and
literature cited below n 80. 78 Kadi at §178.

79 Ibid, at §181.
80 The judgment therefore confirms great respect for international law, and complies with a

constitutional reading of the UN Charter. See Bardo Fassbender, ‘The UN Charter as Constitution
of the International Community’(1998) 36 Columbia Journal of Transnational Law 529. With
specific regard, however, to the due process concerns posed by the UNSC sanctioning process see
also Bardo Fassbender, ‘Targeted Sanctions Imposed by the UN Security Council and Due Process
Rights’ (2006) 13 International Organizations Law Review 437. As such, the internationalism of
the CFI decision has been praised by some: see Petros Stangos and Georgios Gryllos, ‘Le droit
communautaire à l’épreuve des réalités du droit international: lecons tirées de la jurisprudence
communautaire récente relevant de la lutte contre le terrorisme international’ (2006) Cahiers de
Droit Européen 466. Nonetheless a series of questions have been raised about the relationship
between UN, Community, and Member States legal orders: for an assessment of the debate in light
of the subsequent ECJ judgment, distinguishing in particular between constitutionalist versus
pluralist approaches to the international legal order, see in particular Daniel Halberstam and Eric
Stein, ‘The United Nations, the European Union and the King of Sweden: Economic Sanctions
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obligations under the UN Charter in the same way as its Member States’81 by
virtue of the assumption of powers ‘previously exercised by Member States in
the area governed by the UN Charter’.82 The CFI concluded that the UN
Charter (and the acts adopted under it) prevailed even over EC constitutional
rules.83

The CFI therefore took the view that ‘a limitation of [its] jurisdiction [wa]s
necessary’84 here, since ‘any review of the internal lawfulness of the contested
regulation, especially having regard to the provisions or general principles of
EC law relating to the protection of fundamental rights, would . . . imply that
the court is to consider, indirectly, the lawfulness of ’85 a superior UNSC
resolution. However, to avoid ‘deficiencies in the protection of fundamental
rights’86 (which would amount to full ‘judicial abdication’87), the CFI found
itself ‘empowered to check, indirectly, the lawfulness of the resolution of the
SC in question with regard to jus cogens, understood as a body of higher rules of
public international law binding on all subjects of international law, including
the bodies of the UN, and from which no derogation is possible’.88

Nonetheless, the review on the basis of jus cogens of the alleged violations of
the fundamental rights of the petitioner turned out to be extremely limited.89

The CFI excluded the possibility that it had the power to ‘verify that there has
been no error of assessment of the facts and evidence relied on by the SC in
support of the measure it had taken’;90 it instead affirmed, leaving a wide margin
of appreciation to the UNSC, that

and Individual Rights in a Plural World Order’ (2009) 46 CML Rev 13, 43 et seq and de Burca
(above n 38), 37 et seq as well as the literature cited below n 167.

81 Kadi at §193. According to Martin Nettesheim, ‘UN Sanctions Against Individuals: a
Challenge to the Architecture of the EU Governance’ (2007) 44 CML Rev 567, 574, this argument
is ‘somewhat surprising’.

82 Kadi at §203. For a description of the theory of succession, according to which the EC has
assumed all the responsibilities of the Member States in the fields now covered by Community law
(a theory first developed with relation to the GATT: Joined Cases C-21/72 and C-24/72 Inter-
national Fruit Company, [1972] ECR 1219) and its defence in the present case see Christian
Tomuschat, Case Note: Kadi v EU Council and Commission (2006) 43 CML Rev 537, 542–543.

83 This position seems to contradict the normal understanding of the hierarchy of norms within
the EC legal order: see Allan Rosas, ‘The European Court of Justice and Public International Law’
in Jan Wouters et al (eds), The Europeanisation of International Law (Cambridge University Press,
2008) 71, 78. 84 Kadi at §218.

85 Ibid at §215. 86 Nettesheim (above n 81) 574.
87 Piet Eeckhout, ‘Community Terrorism Listing, Fundamental Rights and UN Security

Council Resolution: In Search of the Right Fit’ (2007) 3(2) European Constitutional Law Review
183, 205.

88 Kadi at §227. For a critique of this reasoning see Benedetto Conforti, ‘Decisioni del Consiglio
di Sicurezza e diritti fondamentali in una bizzarra sentenza del tribunale di primo grado’ (2006) 11
Diritto dell’Unione Europea 333.

89 Nikolaos Lavranos, ‘Judicial Review of UN Sanctions by the CFI’ (2006) 11 European
Foreign Affairs Review (2006), 471, 475. Contra Tomuschat (above n 82) 551, who claims
that ‘the judgment shows that the CFI did not confine its assessment to jus cogens proper, but
resorted to applying to their full extent the standards evolved in the practice of the EC judicial
bodies’. 90 Kadi at §284.
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the question whether an individual or organisation poses a threat to international peace
and security, like the question of what measures must be adopted vis à vis the person
concerned in order to frustrate the threats, entails a political assessment and value
judgment which in principle falls within the exclusive competence of the authority to
which the international community has entrusted primary responsibility for the main-
tenance of peace and security.91

In conclusion, the CFI decided that none of the applicant’s arguments alleging
breach of fundamental due process right was well founded and it upheld the EC
Regulation, an instrument necessary ‘as the world now stands’92 to fight inter-
national terrorism. By limiting the scope of its judicial review,93 the first deci-
sion of the CFI dealing with the legality of EU counter-terrorism measures,
however, ‘raised several perplexities, since it ended up sacrificing entirely the
needs of the protection of fundamental rights’,94 giving ‘a carte blache to the
member states’95 to disregard the rule of law in implementing resolutions of the
UNSC.96 The EU constitutional principles were ‘outweigh[ed by] the essential
public interest in the maintenance of international peace and security’97 pursued
by the political branches of the EU.

IV. The Intermediate Phase

In the second set of cases dealing with the legality of US and EU counter-
terrorism measures, both the USSCt and the ECJ began limiting the effects of
their previous rulings, either through a strict interpretation of the relevant leg-
islative provisions or through a careful distinguishing from their precedents. By
abandoning the previous self-restraint in favour of a middle review scrutiny, the

91 Ibid. According to Stanislas Adam, ‘Les résolutions du Conseil de sécurité de l’Onu à
l’épreuve des juridictions communautaires: Variations autour de la jusiticiabilité’ in Francis Snyders
(ed), The Evolution of the European Court (Bruylant, 2009 forthcoming) 1, 10 (on file with the
author) the CFI has essentially adopted here ‘the theory of the actes de gouvernement or political
question’. 92 Kadi at §133.

93 Christina Eckes, ‘Judicial Review of European Anti-Terrorism Measures—The Yusuf and
Kadi Judgments of the CFI’ (2008) 14(1) European Law Journal 74, 82.

94 Marta Cartabia, ‘L’ora dei diritti fondamentali nell’Unione Europea’ in Marta Cartabia (ed),
I diritti in azione (2007) 13, 49.

95 Takis Tridimas and Jose Gutierrez-Fons, ‘EU Law, International Law and Economic Sanc-
tions against Terrorism: the Judiciary in Distress?’ (2008) 32 Fordham International Law Journal
660, 682.

96 Eeckhout (above n 87) 205–206. See also Jessica Almqvist, ‘A Human Rights Critique of
European Judicial Review: Counter-Terrorism Sanctions’ (2008) 57 International Comparative
Law Quarterly 303. A defensive view of the ruling of the CFI is however taken by Stephen Brown,
‘Kadi v Council: Executive Power and Judicial Supervision at the European Level’ (2006) 4 Eur-
opean Human Rights Law Review 456, 468 who argues that the CFI ‘has a responsibility not to
hinder the effective implementation of peaceable measures adopted to combat terrorism. [Freezing
of funds] broadly speaking, therefore, should receive judicial backing.’ 97 Kadi at §289.
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two judiciaries progressively made the first step in the direction of restoring the
rule of law and granting adequate protection of fundamental rights.

A. Hamdan v Rumsfeld 98

In Hamdan, the USSCt dealt with the case of a Yemeni national held as an
enemy combatant in the US prison of Guantanamo, on suspicion of being
the former driver of the leader of Al-Qaeda, Bin Laden. After his capture in
Afghanistan in 2001, Hamdan had been detained without trial for four years.
The US President, however, charged him in 2004 with the crime of con-
spiracy to commit terrorism and found him eligible for trial before a war
crime military commission, established ad hoc by executive order.99 Through
habeas corpus proceedings Hamdan asked the USSCt to assert: (1) whether the
US President had the authority to establish military commissions to try
enemy aliens for war crimes; and (2) whether the procedure governing trials
before the military commissions complied with the basic tenets of military
and international law.

While the case was pending before the USSCt, a legislative provision was
enacted depriving US federal courts of jurisdiction to hear applications for
habeas corpus filed by aliens detained in Guantanamo.100 In the view of
the political branches of government a new administrative procedure had to be
established to review the legality of detention, without all the burdensome
safeguards of a trial before the federal courts.101 The Administration therefore
urged the USSCt to decide the case on procedural grounds, dismissing the suit
for lack of jurisdictional competence. A five-justice majority (led by Stevens J),
however, construed the statute narrowly, and stated that ‘ordinary principles of
statutory construction suffice to rebut the Government’s theory’102 since both

98 Salim A Hamdan v Donald H Rumsfeld et al 548 US 557 (2006).
99 The decision to establish ad hoc military commissions to try enemy combatants for alleged

violations of the law of war was taken by Order of the President of the United States, 13 November
2001, ‘Detention, Treatment and Trial of Certain Non-Citizens in the War Against Terrorism’, 66
Fed Reg 57,833 §4. See Daryl Mundis, ‘The Use of Military Commissions to Prosecute Indivi-
duals Accused of Terrorist Acts’ (2002) 96 American Journal of International Law 320; Neal
Katyal and Laurence Tribe, ‘Waging War, Deciding Guilt: Trying the Military Tribunals’ (2002)
111 Yale Law Review 1259.

100 Indeed, §1005(e)(1) of the Detainee Treatment Act, Pub L 109-148 (2005), amended the
habeas corpus statute (see, above n 51) providing that ‘no court, justice, or judge shall have jur-
isdiction to hear or consider—an application for writ of habeas corpus filed by or on behalf of an
alien detained by the Department of Defense at Guantanamo’.

101 Indeed, following the ratio decidendi of the Supreme Court in Hamdi, the executive created,
by military order—Order of the Deputy Secretary of Defense Establishing Combatant Status
Review Tribunal, 7 July 2004—the Combatant Status Review Tribunal (CSRT), an administrative
body composed of three officers of the US Armed Forces charged with the duty to review following
a inquisitorial procedure whether the condition for classifying the detainees held in Guantanamo as
‘enemy combatants’ still hold. See Anthea Roberts, ‘Righting Wrongs or Wronging Rights? The
United States and Human Rights Post September 11’ (2004) 15(4) European Journal of Inter-
national Law 721, 730. 102 Hamdan (Opinion of the Court) at 11 [of the slip opinion].
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the language and the history of the statute excluded its retroactive application to
pending cases.

Moreover, rejecting its previous deferential approach toward the arguments
of the executive power,103 the USSCt underlined that ‘the Government has
identified no other “important countervailing interest” that would permit fed-
eral courts to depart from their general “duty to exercise the jurisdiction that is
conferred on them by Congress”’104 and addressed the claims of the petitioner
on the merits. With regard to the first claim, concerning the authority of the
President to try enemy combatants for crimes against the law of war by
military tribunals instituted with executive order, the USSCt ruled that no act
of Congress ‘expand[ed] the President’s authority to convene military commis-
sions’105 and that the statutory requirement of an express congressional
authorization for the establishment of ad hoc tribunals had been violated.106

With regard to the second claim, concerning the legality of the procedures
governing the trial by military commission, the USSCt highlighted that,
according to the rules set forth by the executive, the accused was ‘precluded from
ever learning what evidence was presented’107 against him and that ‘striking[ly]
any evidence [. . . including] testimonial hearsay and evidence obtained through
coercion’108 was admitted in front of the decision-makers. The majority decided
that these procedures violated the standard of US military justice as well as the
provision of the Geneva Convention granting minimal due process rights109 to
aliens detained in the course of a ‘conflict not of an international character’:110

indeed, ‘those requirements are general ones, crafted to accommodate a wide
variety of [situations]. But requirements they are nonetheless.’111

103 Chiara Bologna, ‘Hamdan v Rumsfeld: Quando la tutela dei diritti è effetto della separazione
dei poteri’ (2006) 4 Quaderni Costituzionali 813, 817. For a critical appraisal of ‘Hamdan‘s refusal
to give deference to the executive branch’ see, however Julian Ku and John Yoo, ‘Hamdan v
Rumsfeld: the Functional Case for Foreign Affairs Deference to the Executive Branch’ (2006) 23
Constitutional Commentary 179, 180. 104 Hamdan (Opinion of the Court) at 25.

105 Ibid, at 29. Marking the diversity of its new approach from the one followed in Hamdi—where
the AUMF was considered as a sufficient authorization for the President to detain citizens as enemy
combatants (see above n 54)—the USSCt this time affirmed that the AUMF did not ‘expand the
President’s authority to convene military commissions’ (ibid).

106 According to 10 USC §821, indeed, military tribunals for the trial of offences against the law
of war may be established only ‘by statute or by the law of war’. A plurality of four judges also
affirmed that, beside the absence of a specific congressional authorization, ‘none of the acts that
Hamdan is alleged to have committed violates the law of war’(Opinion of Stevens J at 36).

107 Hamdan (Opinion of the Court) at 50. 108 Ibid, at 51 (italics in the original text).
109 Fiona de Londras, ‘The Right to Challenge the Lawfulness of Detention: an International

Perspective on US Detention of Suspected Terrorists’, (2007) 12 Journal of Conflict and Security
Law 223, 234.

110 Hamdan (Opinion of the Court) at 66. Common Article 3(1)(d) of the Four Geneva
Conventions of 1949 affirms that ‘In the case of armed conflict not of an international character . . .
the following acts are and shall remain prohibited: . . . the passing of sentences and the carrying out
of executions without previous judgment pronounced by a regularly constituted court, affording
all the judicial guarantees which are recognized as indispensable by civilized peoples.’

111 Hamdan at 72.
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In conclusion, the USSCt in Hamdan took the first steps to assure adequate
protection of fundamental rights in the fight against terrorism by making it clear
that ‘the Executive is bound to comply with the Rule of Law that prevails in this
jurisdiction’.112 The USSCt departed from its previous deferential position,113

favouring an intermediate ‘process-based institutional approach’114 that relies on
a form of checks and balances between the legislative and executive branches. At
the same time, however, the USSCt did not engage directly with the relevant
constitutional arguments at stake, and ‘the true novelty of the USSCt decision,
in fact, is not a new interference in the activities of the war-making branches of
government, but rather the acknowledgment of a relevant role for the Congress
in times of emergency’.115

B. OMPI v EU Council 116

The issue before the CFI in OMPI was the same as that already at stake in Kadi.
With an action for annulment, the applicant, an Iranian organization based in
Britain challenged the legality of an EC regulation117 listing it among the
entities suspected of financing terrorism and freezing its assets without due
process of law. Whereas the defendant urged the CFI to comply with its pre-
cedents denying the power of the EU judiciary to review a contested EC measure
implementing a UNSC resolution in the light of the fundamental principles of
EU law, the CFI found it appropriate to ‘distinguish the present case’.118

Contrary to Kadi, the challenged EC Regulation this time implemented a
UNSC resolution119 that did ‘not specify individually the persons, groups and
entities who [we]re to be the subjects of ’120 the financial freezing measures.

The identification of the exact ‘persons, groups and entities whose funds [we]re
to be frozen pursuant to the [UN] resolution’121 had occurred first within the
framework of the second pillar of the EU,122 and later transposed into the EC
Regulation. Therefore, ‘the adoption of those acts [by the EU Council] f[ell . . .]
within the ambit of the exercise of [a] broad discretion’.123 As a consequence, the

112 Ibid.
113 Cass Sunstein, ‘Clear Statement Principles and National Security: Hamdan and Beyond’

(2006) 1 Supreme Court Review 1, 29. 114 Rosenfeld (above n 3) 2082.
115 Chiara Bologna, ‘Tutela dei diritti ed emergenza nell’esperienza statunitense: una political

question?’ in Forum Costituzionale Working Paper (2007) 13–14.
116 Case T-228/02 Organisation des Modjahedines du peuple d’Iran (OMPI) v Council of the EU,

[2006] ECR II-4665.
117 Council Regulation (EC) 2580/2001 of 27 December 2001, [2001] OJ L344/70.
118 OMPI at §99. 119 Security Council resolution 1373 (2001) of 28 September 2001.
120 OMPI at §101. 121 Ibid, at §102.
122 Common Position 2001/931/CFSP, [2001] OJ L344/93.
123 OMPI at §103. For a critical appraisal of this reasoning see however Elspeth Guild, ‘The

Uses and Abuses of Counter-Terrorism Policies in Europe: The Case of the “Terrorist Lists”’
(2008) 46(1) JCMS 173, 185 who maintains that defining this argumentation as ‘opaque, is,
perhaps, un understatement’.
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CFI recognized that ‘the EC institutions concerned, in this case the Council, are
in principle bound to observe [the fundamental rights protected by the EU legal
order] when they act to giving effect to [a UNSC] resolution’.124 According to the
CFI, there was no jurisdictional immunity125 that could shield the challenged EC
Regulation and ‘the present dispute c[ould] be resolved solely on the basis of a
judicial review of the lawfulness of the contested decision’.126

The CFI engaged in an effective review127 of the measure adopted by the EU
political institutions with regard to the right of due process of the petitioner,128

taking care to ensure ‘that a fair balance is struck between the need to combat
international terrorism and the protection of fundamental rights’.129 On the
merits, the CFI found that all the claims of the petitioner concerning violations
of the right to a fair hearing, of the obligation to state reasons, and of the right to
effective judicial protection, were well founded.130 The CFI ruled that ‘the
contested decision d[id] not contain a sufficient statement of reasons and that it
was adopted in the course of a procedure during which the applicant’s right to a
fair hearing was not observed [and that] furthermore the CFI was not [itself. . .]
in a position to review the lawfulness of the decision’.131

The CFI annulled the EC Regulation insofar as it concerned the plaintiff,
reaching the result that was rejected in Kadi.132 Per contra, the CFI made it clear
that the review it was exercising was a form of ‘manifest error scrutiny’,133 a
review ‘restricted to checking that the rules governing procedure and the state-
ments of reasons have been complied with, that the facts are materially accurate
and that there has been no manifest error of assessment of the facts or misuse of
powers’.134 Hence, while reaffirming the ‘imperative’135 nature of its review, the
EU judiciary carved for itself a ‘limited’,136 intermediate space, acknowledging
‘that the Council enjoys broad discretion in its assessment of the matters to be
taken into consideration for the purpose of adopting economic and financial
sanctions’.137

124 OMPI at §107. 125 Eeckhout (above n 87) 184–185. 126 OMPI at §113.
127 According to Tridimas and Gutierrez-Fons (above n 95) 709, the review of the CFI is so

detailed ‘that it makes OMPI one of the most important judgments delivered by the Community
courts on the rights to a hearing’.

128 Laura Cappuccio, ‘E’ illegittima la decisione delle istituzioni comunitarie che non rispetta il
diritto di difesa?’ (2007) 2 Quaderni Costituzionali 416, 417. 129 OMPI at §155.

130 Takis Tridimas, ‘Terrorism and the ECJ: Empowerment and Democracy in the EC Legal
Order’ (2009) 34(1) European Law Review 103, 119 et seq. 131 OMPI at §173.

132 According to Eeckhout (above n 87) 190 from this point of view OMPI ‘represents the better
approach’; Adam (above n 91) 21, stresses at the same time that the different treatments accorded
to Kadi and OMPI by the CFI ‘knock against the transversalité of human rights in the EU’.

133 Adam (above n 91) 10. On the nature of the manifest error scrutiny see Sadurski (above n 5)
3–4. 134 OMPI at §159.

135 Ibid, at §155.
136 Ibid, at §159 Guild (above n 123) 188 underlines the step forward taken by the CFI in

OMPI with respect to Kadi but notes that ‘the scope of the CFI review, however, is limited’.
137 OMPI at §159. See also Tridimas (above n 130) 122.
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The OMPI case, in conclusion, represented a step forward from the first
decisions on the legality of the EU counter-terrorism policies since it ‘br[ought]
a measure of rule of law into a field which seems to have been tarnished by the
arbitrary’.138

The EU judiciary experimented here its capacity of being rigorous in the protection of
rights in one of the most thorny fields, given the fact that the seriousness of the inter-
national situation tends to attenuate the sensitiveness toward the rights of the suspected
terrorist and produces a stronger propensity toward the demand for security rather
than towards that for liberty and justice.139

At the same time, the CFI took the explicit position of adopting a middle review
scrutiny, falling short of affirming an extended constitutional power to ensure
the primacy of EU fundamental principles.140

V. The Final Phase: Constitutional Self-confidence

In recent terrorism-related decisions, both the USSCt and the ECJ have adopted
a bold stand vis-à-vis the political branches of government, showing greater
confidence about their indispensable constitutional role in contemporary liberal
democracies. By submitting the US and EU counter-terrorism measures to a full
and strict review, the two judiciaries have assured a more effective and consistent
protection of the fundamental rights enshrined in the two constitutional orders
and clearly reasserted that the rule of law shall survive, and remain in force, even
in times of emergency.

A. Boumediene v Bush141

In Boumediene the USSCt was presented with a ‘question not resolved by [its]
earlier cases relating to the detention of aliens [i.e.] whether they have the con-
stitutional privilege of habeas corpus’.142 In response to Hamdan, Congress
enacted a new provision stripping US federal courts of the jurisdiction to hear
claims by enemy combatants held in US custody in Guantanamo explicitly
extending its application to the pending cases.143 The USSCt was thus forced to

138 Guild (above n 123) 181. 139 Cartabia (above n 94) 51.
140 According to Tridimas and Gutierrez-Fons (above n 95) 730, the decision of the CFI in

OMPI ‘confirms that any concept of emergency constitution is internalized, i.e. remains subject to
the prerequisites for human rights protection provided for by the Community legal order. On the
other hand it recognizes that exceptions may be required . . .’

141 Lakhdar Boumediene et al v George W Bush et al 553 US _ (2008).
142 Boumediene (Opinion of the Court) at 1 [of the slip opinion]. The US Constitution, Article

I, §9, cl 2 (Suspension Clause) states that ‘the privilege of the writ of habeas corpus shall not
be suspended unless when in cases of rebellion or invasion the public safety may require it’.

143 Indeed §7(a) of the Military Commission Act, Pub L 109-366 (2006), stated that ‘no court,
justice, or judge shall have jurisdiction to hear or consider an application for a writ of habeas corpus
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acknowledge that Congress had ‘deprive[d] the federal courts of jurisdiction to
entertain the habeas corpus actions’.144 This, nonetheless, allowed it to address
the ‘constitutional issue’145 of whether the enemy aliens in Guantanamo were
also entitled to a constitutional right to contest the legality of their detention
before an independent and regularly constituted tribunal.146

With its pleas, Boumediene, an Algerian national detained since 2001 in the
prison of Guantanamo, asked the USSCt to decide: (1) whether ‘the constitu-
tional privilege of habeas corpus, a privilege not to be withdrawn except in con-
formance with the Suspension Clause, Art. I, §9, cl. 2’,147 applied abroad in
Guantanamo; and, as a consequence, (2) whether the statutory provision depriv-
ing federal courts to hear habeas corpus claims was constitutional. Writing for a
five-judge majority, Kennedy J began the opinion of the USSCt, restating that the
purpose of the constitutional privilege of habeas corpus in the common law tra-
dition had always been to ensure ‘that, except during periods of formal suspen-
sion, the Judiciary will have a time-tested device, the writ, to maintain the
“delicate balance of governance” that is itself the surest safeguard of liberty’.148

On the extraterritorial application of the constitutional habeas provision,
Kennedy J rejected the formalistic arguments of the government and adopted a
‘functional approach’,149 based on ‘objective factors and practical concern’.150

Since ‘the US have maintained complete and uninterrupted control over
Guantanamo for over 100 years’,151 the USSCt argued that excluding the
application of the privilege of habeas corpus there would mean granting ‘the

filed by or on behalf of an alien detained by the United States’ and §7(b) made clear that ‘the
amendment made by §7(a) shall take effect on the date of the enactment of this Act, and shall apply
to all cases, without exception, pending on or after the date of the enactment of this Act’.

144 Boumediene (Opinion of the Court) at 8. 145 Ibid, at 3.
146 Note that whereas Hamdi concerned the applicability of constitutional rights to a US citizen

held as enemy combatant, Hamdan had left unanswered the question whether foreign nationals held
as enemy combatants were also entitled to constitutional privileges. On the double standard
approach (that sets different legal treatments for citizens and non-citizens) employed by the US in
the wake of 9/11 see the attentive and detailed analysis of Cole (above n 50) and for an historical
analysis of the phenomenon in US history, his extended work David Cole, Enemy Aliens (New
Press, 2004). For different perspectives on the issue (one favourable to extending constitutional due
process rights to aliens and the other supporting a differentiated response) see also Jesse Choper and
John Yoo, ‘Wartime Process: A Dialogue on Congressional Power to Remove Issues from Federal
Courts’ (2007) 95 California Law Review 1243.

147 Boumediene (Opinion of the Court) at 1. See above n 142. 148 Ibid, at 15.
149 Ibid, at 34. Gerald Neuman, ‘The Extraterritorial Constitution after Boumediene v Bush’

(2008) 39 Harvard Public Law Working Paper 4.
150 Boumediene (Opinion of the Court) at 34. According to David Cole, ‘Rights Over Borders:

Transnational Constitutionalism and Guantanamo Bay’ (2008) Cato Supreme Court Review 47,
51 this holding ‘pierce[s] the veil of sovereignty, reject[s] formalist fictions of territoriality where
the state exercises authority beyond its borders, and insist[s] on the need for judicial review to
safeguard the human rights of citizens and noncitizens alike’. According to Eric Posner, ‘Boume-
diene and the Uncertain March of Judicial Cosmopolitanism’, (2008) 228 University of Chicago
Public Law and Legal Theory Working Paper 16, on the contrary, the judgment suggest ‘a sneaking
cosmopolitanism in the Supreme Court jurisprudence’.

151 Boumediene (Opinion of the Court) at 34.
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political branches . . . the power to switch the Constitution on or off at will’,152

‘permit[ting] a striking anomaly in [the US] tripartite system of government,
leading to a regime in which Congress and the President, not this Court, say
“what the law is”’.153 Hence, answering the first question, the USSCt ruled ‘that
Art. I, §9, sec.2 of the Constitution has full effect at Guantanamo’.154

‘In the light of this holding, the question [turned on] whether the statute
stripping jurisdiction to issue the writ [was constitutional] because Congress ha
[d] provided for adequate substitute procedure for habeas corpus.’155 According
to the USSCt, the ‘easily identified attributes of any constitutionally ade-
quate’156 substitute for habeas corpus proceedings included giving the prisoner a
meaningful opportunity to rebut the reasons that legitimize his detention and
the power of the court to order the release of an individual unlawfully detained.
These minimal requirements, however, were lacking in the alternative procedure
set up by the legislature (which granted the power to try the enemy aliens held in
Guantanamo to ad hoc combatant status review tribunals).157 Hence the USSCt
concluded that the contested statute ‘effect[ed] an unconstitutional suspension
of the writ’.158

Boumediene, in the end, reasserted the prominent constitutional role of the US
judiciary in the balance of governance and in the protection of fundamental
rights in times of emergency.159 Contrary to the minimalist or moderate stand
adopted in its previous rulings concerning the legality of US counter-terrorism
measures, the USSCt here showed great confidence, exercised a full review, and
‘for the first time in history found it necessary to strike down a statute as violating
the Suspension Clause, rather than construe it to avoid invalidity’.160 Striking a
more appropriate balance between competing interests, the USSCt clearly stated
that ‘security subsists, too, in fidelity to freedom’s first principles. Chief among

152 Ibid, at 35.
153 Ibid, at 36 quoting the seminal decision of Marbury v Madison 5 US 137 (1803) where

judicial review was established.
154 Boumediene (Opinion of the Court) at 41 (see above n 142). Note however the position of

Fiona de Londras, ‘What Human Rights Law Could Do: Lamenting the Absence of an Interna-
tional Human Rights Law Approach in Boumedine & Al Odah‘ (2008) 41 Israel Law Review 562,
564 who laments the fact that the USSCt missed ‘the opportunity to consider the relationship
between constitutional and international rights protecting norms in times of conflict’.

155 Boumediene (Opinion of the Court) at 42. 156 Ibid, at 50. 157 See above n 101.
158 Boumediene (Opinion of the Court) at 64. The dissent of the Chief Justice well enlightened

how the USSCt abandoned its original jurisprudence: Roberts CJ, while recognizing that the
Suspension Clause applied in Guantanamo, defended the substitute procedure for habeas corpus set
up by the political branches of government as meeting ‘the minimal due process requirements
outlined in Hamdi’ (Roberts CJ dissenting, at 5), and urged the Court to show precisely the self-
restraint initially adopted in terrorist-related cases, from which the majority, on the contrary, here
eventually departed.

159 Martin Katz, ‘Guantanamo, Boumediene and the Jurisdiction-Stripping: The Imperial Pre-
sident Meets the Imperial Court’ (2008) 25 University of Denver Legal Research Paper 38.

160 Neuman (above n 149) 2–3.
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these are freedom from arbitrary detention and unlawful restraint and the per-
sonal liberty that is secured by adherence to the separation of powers.’161

B. Kadi v EU Council and Commission162

The Kadi decision of the CFI was later appealed and the ECJ was called to decide
in the last instance about the legality of an EC regulation implementing a UNSC
resolution listing individuals and entities suspected of being terrorists and freezing
their assets without due process of law. In contrast to the CFI,163 the Grand
Chamber of the ECJ began its reasoning by emphasizing that ‘the EC is based on
the rule of law, inasmuch as neither its Member States nor its institutions can
avoid conformity of their acts with the basic constitutional charter, the EC
Treaty’.164 According to the ECJ, it followed from ‘those considerations that the
obligations imposed by an international agreement cannot have the effect of
prejudicing the constitutional principles of the EC Treaty, which include the
principle that all EC acts must respect fundamental rights’.165

On this premise, the ECJ left aside the argument of the CFI concerning the
relationship between the UN and EU legal orders, and, while not denying the
binding nature of the UNSC resolutions and their ‘supremacy in . . . international
law’166 (stemming from the UN Charter), reaffirmed within the EU legal sys-
tem167 the supremacy of primary EU constitutional law, ‘in particular the general

161 Boumediene (Opinion of the Court) at 68–69.
162 Joined Cases C-402/05 P and C-415/05 P Yassin A Kadi and Al Barakaat International

Foundation v EU Council and Commission, Judgment of 3 September 2008, nyr.
163 Halberstam and Stein (above n 80) 43; de Burca (above n 38) 43.
164 Kadi at §281 quoting Case 294/83 Les Verts v Parliament [1986] ECR 1339 affirming for the

first time that the EC Treaty is the Constitutional Charter of the EC. 165 Kadi at §285.
166 Ibid, at §288.
167 The ECJ therefore adopts an internal, constitutional approach to the relationship between

the UN and EU legal order. This position is defended by community lawyers such as Nikolaos
Lavranos, Case Note Kadi v Council (2009) Legal Issues of Economic Integration 157, 174 who
argues that with the Kadi decision ‘the normally applicable hierarchy of norms within the Com-
munity legal order remains intact also vis-à-vis the UN Charter’. Also according to Maria Tzanou,
Case Note Kadi v Council (2009) 10(2) German Law Journal 123, 142, ‘there are two reasons that
advocate in favour of the ECJ’s self-oriented approach: first, . . . the serious deficit of the UN system
as regard the observance of fundamental rights . . . Secondly, the ECJ does not seek to establish
itself as the guardian of the global legal order, since it does not review the UNSC resolution but the
EC implementing measure’. For an international law critique, however, see de Burca, (above n 38)
2, according to which ‘the judgment is a significant departure from the conventional presentation
and widespread understanding of the EU as an actor which maintains a distinctive commitments to
international law and institutions’. According then to Andrea Gattini, Case Note Kadi v Council
(2009) 46 CML Rev 213, 224 from this point of view the judgment of the ECJ ‘gives rise to mixed
feelings. On the one hand one can not but welcome the unbending commitment of the ECJ to the
respect of human rights, but on the other hand the relatively high price, in terms of coherence and
unity of the international legal system . . . is worrying’. For an assessment of the various approaches
to the relationship between international and EU law—‘thin internationalism’ and ‘constitutional
resistance’ and the identification of a possible third way, ‘a Solange type dialogue’ (a position
already defended by Eeckhout (above n 87) 205)—see however Halberstam and Stein (above n 80)
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principles of which fundamental rights form part’.168 As a consequence, the ECJ
excluded the possibility that an EC regulation implementing a UN resolution
could be immune from judicial review, arguing instead that ‘the review of the
Court of the validity of any Community measure in the light of fundamental rights
must be considered to be the expression, in a community based on the rule of law,
of a constitutional guarantee stemming from the EC Treaty as an autonomous
legal system which is not to be prejudiced by an international agreement’.169

The ECJ clearly ruled that

the EC judicature must, in accordance with the powers conferred on it by the EC Treaty,
ensure the review, in principle the full review, of the lawfulness of all EC acts in the light
of the fundamental rights forming an integral part of the general principles of EC law,
including review of EC measures which, like the contested regulation, are designed to
give effect to the resolutions adopted by the SC.170

And it engaged directly in a strict and attentive scrutiny of the contested Regula-
tion,171 following the influential advice of Maduro AG, according to which ‘in
situations where the Community’s fundamental value are in the balance, the Court
may be required to reassess and possibly annul, measures adopted by the Com-
munity institutions, even when those measures reflect the wishes of the SC’.172

On the merit of the fundamental rights claim raised by the appellant, the ECJ
displayed ‘distrust toward any invasion of due process’173 and held that ‘in the
light of the actual circumstances surrounding the inclusion of the appellants’
names in the list of persons and entities covered by the restrictive measures . . .
the right of defence, in particular the right to be heard, and the right to effective
judicial review were patently not respected’.174 In addition, according to the
ECJ, also the freezing of assets deriving from inclusion on the list ‘constituted an
unjustified restriction of [the] right to propriety’.175 As a result, confirming that
‘in the EU’s flawed system of governance, democracy finds solace in judicial
review’,176 the ECJ declared the appeal to be well founded and annulled the
contested EC Regulation in so far as it concerned the applicants.177

49 et seq. On judicial dialogue and the ‘Solange method’ see also: Giuseppe Martinico, ‘A Matter of
Coherence in the Multilevel Legal System: Are “the Lions” still “Under the Throne”’ in (2008) 16
Jean Monnet Working Paper; Nikolaos Lavranos, ‘Toward a Solange-Method between Interna-
tional Courts and Tribunals’ in Yuval Shany et al (eds), The Shifting Allocation of Authority in
International Law: Considering Sovereignty, Supremacy Subsidiarity (Hart, 2008) 217.

168 Kadi at §308.
169 Ibid, at §316. There is much convergence among scholars as to the fact that the ECJ

approach is preferable to that of the CFI as far as the protection of fundamental rights is concerned.
See Tridimas (above n 130) 126, who argues that ‘on the issue of fundamental rights protection,
the ECJ’s commitment is to be applauded’. 170 Kadi at §326.

171 Laura Cappuccio, ‘Il controllo della Corte di Giustizia sugli atti comunitari tra tutela giur-
isdizionale dei diritti e lotta al terrorismo internazionale’ (2008) 4 Quaderni Costituzionali 903, 904.

172 Kadi (Opinion of Maduro AG) at §43.
173 Tridimas and Gutierrez-Fons (above n 95) 698. 174 Kadi at §334.
175 Ibid, at §370. 176 Tridimas (above n 130) 103.
177 The ECJ, however, maintained on the basis of Article 231 TEC the effects of the regulation

for a period of no more than three months running from the date of delivery of the judgment in

Fabbrini688



In Kadi, the ECJ rejected the deferential stand of the CFI and followed the
suggestions of Maduro AG to take seriously as a ‘constitutional court of the
municipal order that is the EC’178 the duty to preserve the rule of law. The ECJ
reasserted also the role of the judiciary in times of emergency by simply excluding
that a ‘regulation [could] escape all review by the EC judicature once it ha[d]
been claimed that the act . . . concern[ed] national security and terrorism’.179

As indeed the AG had again correctly pointed out, ‘especially in matters of public
security, the political process is liable to become overly responsive to immediate
popular concern, leading the authorities to allay the anxiety of the many at the
expense of the rights of the few. This is precisely when courts ought to get
involved’180 with ‘constitutional confidence’.181

VI. The Role of the Judiciary in Times of Emergency

A. Liberty v Security

According to Article 2 of the French Declaration of the Rights of Man and Citizen
of 1789—one of the founding documents of modern constitutionalism—both
liberty and security are part of the natural and imprescriptible rights of man, the
preservation of which is the aim of all political association.182 Nevertheless, bal-
ancing these rights in times of emergency has traditionally proved to be an
extremely difficult task, both for the political branches and for the judiciary.183

From a historical perspective, in most cases where the constitutionality of
(executive or legislative) emergency measures severely infringing individual lib-
erties in the name of national security was under review, the judiciary has

order to allow the Council to remedy the infringements found and to avoid ‘seriously and irre-
versibly prejudicing the effectiveness of the restrictive measures’ (Kadi at § 373). See Tzanou (above
n 167) 152.

178 Kadi (Opinion of Maduro AG) at §37. According to Gattini (above n 167) 234–235 ‘the
ECJ in its own understanding is not an international supervisory body but a juridical body ana-
logous to a domestic court’. See also Pierre d’Argent, ‘L’arret Kadi: le droit communautaire comme
droit interne’ (2008) Journal de droit européen 265.

179 Kadi at §343. According to Tridimas and Gutierrez-Fons (above n 95) 701 ‘a distinct feature
of the ECJ’s reasoning, which differentiates its approach from that of the CFI, is [precisely] that it
conceded little ground to the source of the security concerns’.

180 Kadi (Opinion of Maduro AG) at §45. 181 Tridimas (above n 130) 114.
182 Article 2 of the 1789 Declaration affirms that ‘the aim of all political association is the

preservation of the natural and imprescriptible rights of man. These rights are liberty, property,
security, and resistance to oppression.’ For a comment on the provision and on the necessity to
protect liberty and security at the same time see Tommaso Frosini, ‘Il diritto costituzionale alla
sicurezza’ in (2003) Forum Costituzionale Working Paper, de Vergottini (above n 2) 1193. For an
international law perspective on the issue of security see Martin Scheinin, ‘Security, Right to,
International Protection’ in Rudiger Wolfrum (ed), The Max Planck Encyclopedia of Public Inter-
national Law (Oxford University Press, 2008).

183 See Aharon Barak, The Judge in a Democracy (Princeton University Press, 2006) 283 et seq
(2006) and also Miguel Carbonell, ‘Neoconstitucionalismo y derechos fundamentales en tiempos
de emergencia’ (2008) 6(1) Estudios Constitucionales 249.
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sanctioned the policies adopted by the political branches of government,184 thus
raising concerns as to whether, indeed, in times of war the laws are silent.185

The decisions of the USSCt in Korematsu v US186 and of the United King-
dom House of Lords (UKHL) in Liversidge v Anderson,187 legitimizing wide
detention powers for the military during the Second World War (WW II), are
well-known and paradigmatic examples of this trend. Although those rulings
were widely criticized and the interpretation given by the then dissenting judges,
Murphy J188 and Atkin LJ,189 was later preferred, they still remain a memento.
These decisions, on the other hand, were taken during an authentic war, when
the life and survival of the two nations were in real danger and their ‘future
political existence was at stake’.190 However, as noted above,191 the conditions
of great political unrest taking place in the midst of a war (such as WW II) must
be distinguished from the current conditions of emergency.

In the contemporary world, terrorism represents the most significant challenge
to the modus vivendi of democratic societies. ‘Terrorism is considered nowadays as
a common threat to all states and people, which requires an international

184 For support see Cole (above n 50), 955.
185 Following the famous expression of Cicero, Pro Milone 16 ‘silent enim leges inter armas’

(Watts translation, 1972: ‘in battle indeed the laws are silent’).
186 Korematsu v US 323 US 214 (1944). In its decision the USSCt upheld the military order

providing for the internment of all US citizens of Japanese ancestry arguing that ‘hardships are part
of war, and war is an aggregation of hardships. . . . Compulsory exclusion of large groups of citizens
from their homes, except under circumstances of direst emergency and peril, is inconsistent with
our basic governmental institutions. But when under conditions of modern warfare our shores are
threatened by hostile forces, the power to protect must be commensurate with the threatened
danger’ (Opinion of the Court at 219–220). See Gerald Gunther and Kathleen Sullivan, Con-
stitutional Law (Foundation Press, 1997) 664 and the literature cited below, n 214. For an his-
torical overview of the events leading to the decision see: Richard Polenberg, The Era of Franklin
D. Roosevelt 1933–1945 (Palgrave Macmillan, 2000) 197.

187 Liversidge v Anderson [1942] AC 206. In its ruling, the UKHL recognized that the Home
Secretary was endowed with a non-reviewable power to decide about the existence of a reasonable
cause to believe that a man was associated with the enemy forces. Since in fact the purpose of the
emergency legislation was to imprison enemies during time of war, according to the UKHL ‘it is
right so to interpret emergency legislation as to promote rather than to defeat its efficacy’ (Mac-
millan LJ at 252). See Owen Hood Phillips and Paul Jackson, Constitutional and Administrative
Law (Sweet & Maxwell, 2001). For an historical retrospect to the decision see Brian Simpson, In
the Highest Degree Odious: Detention without Trial in Wartime Britain (Clarendon Press, 1992).

188 In his fierce dissent Murphy J affirmed that ‘to give constitutional sanctions to that inter-
ference in this case, however well-intended may have been the military command . . . is to adopt
one of the cruellest of the rationales used by our enemies to destroy the dignity of the individual
and to encourage and open the door to discriminatory actions against other minority groups in the
passions of tomorrow’ (Murphy J dissenting at 240). The dissent of Murphy J is analysed by Peter
Iron, Justice at War (Oxford University Press, 1983) and in the literature cited below, n 214.

189 In his individual opinion Lord Atkin famously wrote that ‘in England, amidst the clash of
arms, the laws are not silent. They may be changed, but they speak the same language in war as in
peace. It has always been one of the pillars of freedom, one of the principles of liberty for which on
recent authority we are now fighting, that the judges are no respecters of persons and stand between
the subject and any attempted encroachments on his liberty by the executive, alert to see that any
coercive action is justified in law’ (Atkin LJ at 244). For a comment on the dissent see Robert
Heuston, ‘Liversidge v Anderson in Retrospect’ (1970) 86 LQR 33.

190 Ackerman (above n 2) 171. 191 See above nn 2, 3, and 4.
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response.’192 Events like 9/11, nonetheless, ‘don’t involve a serious threat of
political takeover by the attackers’193 comparable to that of 1940s England or
America. The response to this challenge should therefore be essentially different
and the scrutiny of the judiciary more pervasive. Nevertheless, most countries
‘overreacted’194 to the situation sacrificing individual liberties in the name of
national security and the courts demonstrated great hesitation in taking steps to
restore the rule of law, employing various legal arguments to legitimize the
counter-terrorism policies crafted by the political branches of government.

The initial self-restraint of the USSCt and the ECJ is not isolated. An assessment
of the judicial response to counter-terrorism measures adopted by democratic
countries is obviously far beyond the reach of this paper. Nonetheless, the very same
legal reasoning employed by the CFI in Kadi was followed by the Swiss Supreme
Court too, in Nada,195 a case concerning judicial review of national measures
implementing UNSC resolutions.196 Then, in Al-Jedda,197 the UKHL also
adopted a similar stand, dismissing an application brought by a British citizen who
was challenging his detention by the military in Iraq.198 According to the UKHL,
the UN Charter (and the resolutions adopted by the UNSC) enjoyed supremacy
even over the ECHR, since this was ‘necessary for imperative reasons of security’.199

The ECtHR itself resorted to ‘non-justiciability arguments’200 in the ‘related
though quite distinct’201 case of Beherami and Saramati,202 to avoid dealing

192 Tzanou (above n 167) 124. 193 Ackerman (above n 2) 171.
194 Ibid, 169; The very same claim is made also by Cole (above n 50) 955.
195 Youssef Nada v SECO 1A.45/2007/daa, Judgment of 14 November 2007.
196 The Swiss Supreme Court (SSCt) denied the power to review a national measure imple-

menting a UNSC resolution listing suspected terrorist and freezing their assets, but for its con-
formity with jus cogens. The same reasoning was later employed by the SSCt also in A v
Département federal de l’économie 2A.783/2008 /svc, Judgment of 23 January 2008. For an over-
view of the financial measures adopted by Switzerland to fight international terrorism see Bruce
Zagaris, ‘Merging of the Counter-Terrorism and Anti-Money Laundering Regimes’ (2003) 34 Law
and Policy in International Business 45, 94.

197 R (on the Application of Al-Jedda) v Secretary of State [2007] UKHL 58.
198 A majority of four Lord Justices of the UKHL concluded that the UN Charter and

the obligations stemming from it ought prevail over the other international treaties, including the
ECHR. Another Lord Justice, Rodger LJ, even denied the jurisdiction ratione personae to decide the
dispute arguing that the British military in Iraq was for all effects a longa manus of the UNSC. For a
comment to the decision see Aurel Sari, ‘The Al-Jedda Case Before the House of Lords’ (2009) 13
Journal of International Peacekeeping 181. 199 Al-Jedda (Bingham of Cornhill LJ at §39).

200 Barak (above n 183) 177.
201 de Burca (above n 38) 6: her paper is a detailed and thorough comparison between the ruling

of the ECtHR and the judgment of both the CFI and the ECJ in Kadi on the different approaches
taken by the various European judicial instances on the question of the relationship between
international law (UN law) and European law (both EU law and ECHR law) and thus on
the nature and scope of judicial review. As underlined by Tzanou (above n 167) 145, though, ‘the
Behrami and Saramati decision is to be distinguished from Kadi. The Strasbourg court ruled on the
issue of jurisdiction. . . . On the contrary in Kadi . . . the ECJ did not have to deal with the question
of jurisdiction, as the measures before it were [indisputably] adopted by the Community itself even
if they derived from UNSC resolutions.’

202 Joined Cases Behrami and Behrami v France (Application no 71412/01) and Saramati v France,
Germany and Norway (Application no 78166/01), 45 EHRR SE10, Judgment of 2 May 2007.
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with the unpleasant issue of reviewing the conduct of war operations.203

Here, the applicants brought complaints against France, Germany, and Norway
for various violations of the ECHR that occurred in the course of, and after,
the Kosovo War. The ECtHR denied jurisdiction ratione personae, however.204

As the defendants were operating under the aegis of the UN, which had
authorized the intervention with a SC resolution, in the ECtHR’s view the
ECHR could not ‘be interpreted in a manner which would subject the acts and
omissions of the Contracting Parties which are covered by UNSC resolutions
and occurred prior to or in the course of such missions, to the scrutiny of the
Court’.205

From this point of view, the most recent approach of the USSCt and the ECJ
appears to lie on the cutting edge. Very few other supreme or constitutional
tribunals worldwide have shown themselves to be capable of taking fundamental
rights seriously while reviewing the legality of counter-terrorism measures.
One example perhaps is the Israeli Supreme Court, which has consistently
denied that security considerations could be used as ‘magic words’206 to exclude
judicial intervention:207 Israel, however, faces a war, not an emergency.208

In their recent decisions, instead, by reasserting the principle of the rule of law
and preserving individual rights, the USSCt and the ECJ have recognized that
liberty constitutes an important component of security during emergency. As
such, their jurisprudence seems particularly suitable for the purpose of
this paper.

203 For a comment on the judgments see, Aurel Sari, ‘Jurisdiction and International Responsi-
bility in Peace Support Operations: the Behrami and Saramati Cases’ (2008) 8(1) Human Rights
Law Review 151; Pierre Bordeau-Livenec, Gionata Buzzini, and Santiago Villalpando, Case Note
on Behrami and Saramati (2008) 102 American Journal of International Law 323.

204 According to de Burca (above n 38) 45 ‘the approach of the ECtHR—paradoxically the
court from which the strongest human-rights-protective approach might have been expected—
seems disappointing as it abdicated any role in monitoring compliance with human rights’. See also
Tridimas and Gutierrez-Fons (above n 95) 685. 205 Behrami and Saramati at §149.

206 Barak (above n 183) 301.
207 See notably the case HC 5100/94, Public Commission Against Torture in Israel v Government

of Israel, 53(4) PD 817 in which the Israeli Supreme Court (ISCt) held that violent interrogation of
suspected terrorist is not lawful, even if doing so may save human life by preventing impending
terrorist acts, because ‘not all methods employed by its enemy are open to [a democracy]. Some-
times a democracy must fight with one hand tied behind its back’ (Opinion of the Court at 845).
The decision is analysed by its own author in Barak (above n 183) 283.

208 According to Ackerman (above n 2) 171–172, indeed the semi-permanent pressures under
which Israel lives resemble more the conditions of crisis, rather than those of emergency: ‘They are
civil wars, de facto if not de jure.’ The fact that notwithstanding these structural conditions, the ISCt
has been so sensitive toward civil liberties arguments of course makes its stance even more
remarkable: for the purpose of this paper, however, the case of Israel is inadequate, precisely
because the purpose here is to compare the role of the judiciaries in times of emergency, and a clear
distinction has been drawn (above nn 2, 3, and 4) between conditions of emergency and conditions
of war, such as the one, for all practical purposes, faced by Israel.
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B. A Dynamic Model

The purpose of this paper was to analyse the role of the judiciary in times of
emergency. The role of the judiciary springs from the institutional position that
courts have vis-à-vis the other branches of government. Directly linked with this
institutional position is the type of judicial review that courts exercise. If one
wants to induce the role of the US and EU judiciaries in times of emergency
from the assessment of their case law, this may be done either by looking at the
function that courts carve out for themselves and the other institutional actors,
or at the degree of intensity with which they scrutinize the counter-terrorism
measures of the other branches. Indeed, whereas the USSCt more often reasons
in institutional terms, specifying the extent of its power with regard to the
executive and the legislature, the ECJ prefers to adopt the second approach,
spelling out what kind of review it will adopt.

The role of the judiciary in times of emergency directly affects the protection
of fundamental rights, which are proclaimed and enshrined in the constitutional
norms of both the US and EU legal systems. The safeguarding of fundamental
liberties follows from the allocation of powers among the different institutions,
and from the kind of judicial review that courts undertake to evaluate the con-
stitutionality of acts adopted by the executive and legislative powers. When the
judiciary proclaims self-restraint and adopts a very limited public security scru-
tiny, the protection of fundamental rights is minimal. When courts craft for
themselves a partial role and engage in a middle review scrutiny, tackling the
manifest error of appreciations of the political branches of government, pro-
tection is intermediate. When courts claim a confident role and exercise a strict,
high level scrutiny, rights are fully protected.

The case law of the USSCt and the ECJ highlights that the role of the judiciary
in times of emergency evolves dynamically over time. In a first, initial phase, both
courts pay deference to the political branches of government and employ a form
of emergency constitutional scrutiny that shields fundamental rights only at a
minimum level. In Hamdi, the USSCt acknowledged that the executive power
held wide discretion in fighting terrorism and that the judicial warrantees deriving
from the constitutional principle of due process could be tailored to alleviate the
undue burden upon the war-making branches of government. Similarly, in Kadi,
the CFI found that the link between the EU and the international legal orders
exempted a domestic measure implementing a UNSC resolution, infringing due
process rights, from judicial review (with the exception of the compatibility with
the minimal and vague requirements of jus cogens).

In a second, intermediate phase, both courts gradually modified their stand
and began to restore the principle of the rule of law. By employing a sharper
form of review, such as the manifest error of appreciation scrutiny, the USSCt
and the ECJ reduced the discretion of the political powers and enhanced the

The Role of the Judiciary in Times of Emergency 693



protection of fundamental rights. The former, in Hamdan, interpreted the
congressional statue limiting its jurisdiction narrowly, and firmly sanctioned the
broad counter-terrorism policies of the executive, favouring a more compre-
hensive involvement of both the judiciary and the legislature in the struggle
against terrorism. In OMPI, the CFI operated a careful distinguishing from its
precedent in Kadi, found that it could review whether instruments adopted by
the EU manifestly erroneously violated core due process rights, and quashed the
contested EC Regulation insofar as it applied to the plaintiff.

In the third and final phase the USSCt and the ECJ finally reasserted to their
full extent the principle of the Rule of Law and the primary value of protecting
fundamental constitutional rights. Both courts showed greater confidence about
their institutional role vis-à-vis the other branches of government and exercised a
strict, high level scrutiny in assessing whether the counter-terrorism measures
complied with the human rights standard enshrined in the US and EU con-
stitutional order. In Boumediene the USSCt recognized that the Constitution,
and more specifically the privilege of habeas corpus, applied extra-territorially in
Guantanamo and declared unconstitutional a statutory provision stripping
federal courts of habeas corpus jurisdiction without providing an adequate sub-
stitute. The ECJ, in Kadi, overruled the decision of the CFI and clarified that all
EU measures, no matter what their origin, must comply with the fundamental
rights of the EU legal order.

The reasons tending to explain this evolution in the jurisprudence of the
USSCt and the ECJ with regard to US and EU counter-terrorism measures are
various. At the same time, no explanation can be identified with mathematical
certainty. Causality is far more difficult to prove in the social sciences than in the
hard sciences, as the variables at play are manifold and almost impossible to
isolate. Thus, the judicial response to counter-terrorism policies is also depen-
dent on a series of general intertwining conditions. The facts of the case, the
specific question asked by the petitioner, and the arguments of the parties
influence how courts decide a given dispute. Changes in legislation, modifica-
tions of the adjudicating courts, and new judicial appointments influence how
courts decide successive similar disputes.

From this point of view, even if a certain continuity seems evident in the
succeeding pleas raised by the applicants and defended before the USSCt and
the ECJ (taking also into account that no modifications in constitutional legis-
lation had occurred between the first and the last decisions),209 the impact of a

209 Evaluating the lack of changes in constitutional legislation between the first and the last
decisions is obviously far easier than proving no changes in the pleas raised by the applicants. The
analysis of the cases and of the decisions of the USSCt and of the ECJ, however, has demonstrated
that common features existed between the facts of the cases, the questions of law asked by the
plaintiffs, and the arguments (lamenting violation of due process) adopted to support their
requests. As a matter of fact, in conclusion those general factors do not seem to have played a major
role in explaining the evolution in the jurisprudence of the USSCt and the ECJ.
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change in the adjudicating body cannot be downplayed. This is not particularly
relevant for the USSCt, as only two new judges were appointed between the
rulings in Hamdi and Boumediene.210 Per contra, in the EU, while both Kadi and
OMPI were decided at first trial by the Second Chamber of the CFI (with almost
the same judges taking part to the rulings), a separate body, the ECJ, was later
called to decide on the matter: in terms of constitutional confidence the self-
perception of the ECJ may significantly differ from that of the CFI.211

On the other hand, specific conditions influence the judicial approach to
counter-terrorism measures: it is plausible to argue that the time factor is
important here. In the aftermath of a terrorist attack (as in the case of 9/11),
when the emergency is at its peak, the judiciary is much more prone to close its
eyes and leave room for manoeuvre to the political branches.212 Under the
environmental pressure and the functional constraint of the time, courts will
favour the demand for security at the expense of liberty and justice. As time goes
by, however, the perception of the threat fades away and the ‘reassurance’
function213 performed by the political powers becomes less pressing: courts then
shift back and make up for the lost time, reasserting the principle of the rule of
law and requiring that the pursuit of the exigencies of security respects funda-
mental rights.214

210 As far as the composition of the USSCt is concerned there were only two new appointees
(Roberts CJ replacing in 2005 the late Rehnquist CJ, and Alito J replacing in 2006 the retiring
O’Connor J). What, however, is perhaps surprising is that those new appointees, as explained by
Sunstein (above n 60) made the USSCt more conservative, and possibly more deferent toward the
claims of the political branches of government. It can hardly be argued, therefore, that the evolu-
tion in the USSCt jurisprudence is directly connected with these appointments. See also Cass
Sunstein, David Schkade, Lisa Ellman, and Andres Sawicki, Are Judges Political? An Empirical
Analysis of the Federal Judiciary (Brookings Institution Press, 2006).

211 See Vassilios Skouris, ‘Self-Conception, Challenges and Perspectives of the EU Courts’ in
Ingolf Pernice et al (eds), The Future of the European Judicial System in a Comparative Perspecitive
(2006) 19. That the two courts may have different self-perceptions is apparent from previous cases
where the ECJ had overruled decisions of the CFI. See for example the contrasting jurisprudence
on Article 230(4) TEC; Case T-177/01 Jégo-Quéré v Commission [2002] ECR II-2365 reversed
Case C-263/02 P Commission v Jégo-Quéré [2004] ECR I-3425 and the comments of Xavier Lewis,
‘Standing of Private Plaintiffs to Annul Generally Applicable European Community Measures’
(2007) 30 Fordham International Law Journal 1469.

212 Cole (above n 50) 955; Aaron Barak, ‘Democrazia, terrorismo e corti di giustizia’ (2002)
Giurisprudenza Costituzionale 3385, 3393; Roberto Bin, ‘Democrazia e terrorismo’ in (2007)
Forum Costituzionale Working Paper 4; Annalisa Ciampi, Sanzioni del Consiglio di Sicurezza e
diritti umani (Giuffrè, 2007) 330. For a quantitative analysis see Lee Epstein, Daniel Ho, Gary
King, and Jeffrey Segal, ‘The Supreme Court during Crisis: How War Affects only Non War
Cases’ (2005) 80(1) NYU Law Review 1, 9. 213 Ackerman (above n 2) 44.

214 Mark Tushnet, ‘Defending Korematsu? Reflection on Civil Liberties in Wartime’ (2003) 2
Wisconsin Law Review 273, 274; Geoffrey Stone, ‘Civil Liberties in Wartime: The American
Perspective’ in (2003) Associazione Italiana dei Costituzionalisti Working Paper; Tommaso
Edoardo Frosini and Carla Bassu, ‘La libertà personale nell’emergenza costituzionale’ in Alfonso Di
Giovine (ed), Democrazie protette e protezione della democrazia (Giappichelli, 2004) 75, 86; Bonetti
(above n 4) 37.
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Additional factors, then, should not be underestimated.215 For the indivi-
duals affected by restrictive measures, addressing courts may be far easier than
endeavouring to influence the political process,216 even if winning a case
may require successive attempts.217 Courts also learn from direct experience
and may progressively calibrate the scope of their response by taking into
account the effects of their previous decisions.218 Furthermore, whereas judicial
decision-making is more constrained than political decision-making,219 legal
interpretation leaves the courts some room for manoeuvre.220 Thanks to their
independent institutional position, which is not conditional on the direct
democratic process, courts may, more easily than political powers, turn to civil
libertarian positions without facing the electoral risk of being considered weak
on terrorism.

Several authors have departed from these elements to elaborate, de lege fer-
enda, a more adequate institutional framework to respond to the situations of
emergency.221 This paper does not attempt so much: it has a more modest
purpose. It analyses what the role of the judiciary is in times of emergency with
the purpose of rationalizing the cases examined above in a coherent comparative
framework. In my view it is possible to design a dynamic model, that de jure
condito explains (as shown in the table below) the evolving role of both the
supreme American and European courts during the emergency and, conse-
quently, their effectiveness in the protection of fundamental rights, by taking
into account the institutional position of the judiciary vis-à-vis the other bran-
ches of government and the kind of review that courts exercise.

215 The importance of these other elements, furthermore, may increase in time, suggesting
again the relevance of the time factor in explaining the evolution in the USCCt and ECJ jur-
isprudence.

216 This is particularly the case where organized public interest groups whose mission is the
promotion and defence of fundamental rights (as, for example, in the US the American Civil
Liberties Union, ACLU) are actively involved in supporting claimants who lament violations of
their fundamental rights, either indirectly or directly, by bringing legal action against anti-
libertarian policies of the political branches. See Beth Van Schaack, ‘With All Deliberate Speed:
Human Rights Litigation as a Tool for Social Change’ (2004) 57 Vanderbilt Law Review
2305.

217 The mobilization of civil liberties defenders as a response to earlier case law may be parti-
cularly relevant (see above n 216), but academia may also influence shifts in jurisprudence, as
demonstrated by Neal Katyal, ‘Hamdan v Rumsfeld: the Legal Academy Goes to Practice’ (2006)
120 Harvard Law Review 65, 67.

218 Michel Rosenfeld, ‘Constitutional Adjudication in Europe and the United States: Paradoxes
and Contrasts’ (2004) 2 International Journal of Constitutional Law 633, 635.

219 For a theory of constraint see Michel Troper et al (eds), Théorie des Contraintes Juridiques
(LGDJ, 2005).

220 See Sotiros Barber and James Fleming, Constitutional Interpretations: The Basic Questions
(Oxford University Press, 2006). On the discursive nature of the judicial function see Miguel
Poiares Maduro, ‘Interpreting European Law: Judicial Adjudication in a Context of Constitutional
Pluralism’ (2007) 1(2) European Journal of Legal Studies 1, 15.

221 Ackerman (above n 2) 3.
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VII. Conclusion

From Hamdi to Kadi, the role of both the US and the EU judiciary in times of
emergency evolves in the same dynamic way. The comparison between the case
law of the USSCt and of the ECJ on counter-terrorism measures has highlighted
that courts move from an initial phase of judicial self-restraint and limited
review, via an intermediate phase of judicial pragmatism and manifest error
review, to a conclusive phase of judicial self-confidence and full fundamental
rights review. This evolution necessarily affects the protection of fundamental
constitutional rights in the US and EU legal orders, which is initially reduced to
a minimum but is later reasserted and finally effectively ensured.

The comparative perspective, with its caveats, helps to understand the judicial
developments on both sides of the Atlantic and to rationalize them within a
single framework of analysis. Whereas the reaction to the tragic events of 9/11
jeopardized the respect of fundamental constitutional rights, the US and EU
judiciaries engaged step by step in the effort to restore the rule of law and to
strike a more appropriate balance between liberty and security, in order to avoid
the security of the many being guaranteed at the expense of the liberty of the
few. Or, to quote Montesquieu, that ‘in countries where liberty is most
esteemed, there [be] laws by which a single person is deprived of it, in order to
preserve it for the whole community’.222

Table 23.1

Role of the judiciary Minimal Intermediate Strong

a) Institutional
position

Self-restraint/No role for
the judiciary

Partial role for the
judiciary

Self-confidence/Full
role for the judiciary

b) Type of review Emergency constitutional
scrutiny/Public security
scrutiny

Manifest error scrutiny/
Middle review scrutiny

Human rights scrutiny/
High level scrutiny

Protection of
fundamental rights

Limited Intermediate Full

Time: t0 = beginning of the emergency

▲

222 Montesquieu, The Spirit of the Laws, Book 12, Chapter 19.
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