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LEGAL NOTICE 

Neither the Commission nor any person acting on behalf of the Commission is responsible for the use which 
might be made of the following information.  

The information contained in this publication does not necessarily reflect the official position of the European 
Commission.  

This background paper is part of the work programme 2017-2018 of the European Platform tackling 
undeclared work established through Decision (EU) 2016/344. The information contained in this publication 
does not necessarily reflect the official position of the European Platform.   

For any use of material which is not under the European Union copyright, permission must be sought directly 
from the copyright-holder(s) indicated.  

This publication has received financial support from the European Union Programme for Employment and 
Social Innovation "EaSI" (2014-2020). For further information please consult: http://ec.europa.eu/social/easi
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Introduction 

This background paper defines letterbox companies and establishes their links with 

associated forms of undeclared employment, labour law violations and tax evasion. The 

paper reviews the legislation which has facilitated the use of letterbox firms and provides 

examples of how letterbox firms operate in practice. The outcome is a series of potential 

policy and enforcement solutions which could be adopted to identify and tackle 

fraudulent letterbox companies. Overall, the intention is to stimulate the thoughts of 

participants attending the European Platform for Undeclared Work seminar on “How to 

identify and tackle fraudulent letterbox companies” (to be held in Brussels on November 

30th, 2017). 

1 Letterbox companies and undeclared work 

Letterbox companies are businesses which establish their domicile in one Member State 

through a mailing address, whilst conducting their actual activities in other Member 

States1. Incentives to develop such entities are varied, though typical motivations 

include avoidance of legal and other social obligations through forms of ‘regime 

shopping’. Their use is known to facilitate (and mask) a variety of undeclared work 

issues, including tax evasion, the use of unregistered workers or under-declared 

employment, social insurance evasion, and the use of foreign labour-only subcontracting 

and cross-border labour recruitment (i.e., posting of workers). Importantly letterbox 

companies, while dubious, may be seen to be legal if they meet basic essential criteria 

for organisation and registration in a particular country. However, if these arrangements 

are found to be wholly artificial in nature (i.e. their activities in fact take place 

elsewhere), their activities may be deemed fraudulent and subject to enforcement 

action.  

2 Laws and rulings which facilitate letterbox companies 

Several aspects of European Union legislation, although not on purpose, have facilitated 

the formation of letterbox companies (Cremers 2016). Of key significance, the Freedom 

of Establishment (Article 52 of the EEC Treaty, Article 49 of the TFEU) enshrines the 

right of individuals to establish a legal entity (a company) in one Member State and to 

pursue economic activities in another Member State with that legal entity. The Freedom 

to Provide Services (Article 56 TFEU) allows the pursuit of an economic activity by a 

person or company in another Member State without having the principal or secondary 

place of business in that state. Despite these rights, a company which maintains wholly 

artificial arrangements may not rely on free movement rights to secure trading. Equally, 

those firms without real activities anywhere in the EU are not protected by rights of 

establishment or the freedom to provide services.  

However, the jurisprudence in this area is still a work in progress. Case law rulings have 

proved important in determining ‘in favour’ or ‘against’ the use of letterbox firms with 

ramifications on their continued use2. The European Court of Justice (ECJ) is pivotal in 

this respect, and has acknowledged artificial (and thus illegitimate) arrangements in 

relation to tax non-compliance. This includes the case of Cadbury Schweppes where it 

identified divergent objectives from those linked to the right of establishment (Sorensen 

2015: 92). By contrast, the case of Centros is seen to have legitimised the use of 

letterbox arrangements. This case surrounded the actions of two Danish nationals 

(based in Denmark) who registered a private limited company in the UK whilst pursuing 

                                           
1 Other names for letterbox companies include mailbox companies, paper companies, money-box companies, 
brass-plate companies, shell companies and pro forma-companies. See: 

http://www.oecd.org/ctp/glossaryoftaxterms.htmL 
2 There is a long list of cases where the European Court of Justice (ECJ) has established that free movement 
rights should not be abused; see Kjellgren, 2000 
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actual activities in a ‘branch’ of the company in their native Denmark3. In this instance, 

the Court deemed it immaterial that Centros was formed in the first Member State for 

the purpose of establishing itself in the second where the main (or total) business was 

conducted4. Based on this ruling, it is not an abuse of EU law to incorporate a letterbox 

company in a Member State with the most attractive company law (Sorensen, 2015). 

While legitimising the inception of letterbox firms, such rulings have done little to 

provide solutions to their regulation. This problem is especially pronounced in the light 

of recent research into the use of letterbox companies for cross-border labour 

recruitment and the abuse of the Posting of Workers Directive (PWD: see below).  

3 Types of Letterbox Companies 

The European Trade Union Confederation (ETUC) project on letterbox companies 

identifies several uses for such companies. Firstly, research by the Centre for Research 

on Multi-National Corporation (SOMO), carried out as part of the project, has 

acknowledged a common problem with letterbox companies opened for the purpose 

of cross-border labour recruitment and for the posting of workers in the frame 

of the free service provision. Investigations have uncovered a widespread 

phenomenon where companies are incorporated in lower-wage countries in order to act 

as subcontractors to firms in higher-wage countries. This has resulted, in certain 

instances, in tax evasion and worker rights abuse.  

A second use for letterbox firms is identified where companies do not carry out 

activities at all, but instead receive income from affiliated companies based in 

other countries (i.e. in the form of interests, royalties, dividends and so forth). Thirdly, 

letterbox companies may be used to carry out operational activities in their state of 

incorporation yet do not comply to tax/social security obligations. As such these 

operations are clearly illegal/fraudulent in nature.  

4 Methods for tackling letterbox companies: Directives, 

secondary legislation, criminal cases and cross-state 
collaboration 

The following methods for tackling the use of letterbox companies may be considered. 

A discussion on their applicability is welcomed in the workshop.  

Of relevance to countering the abuse of the posted workers directive (Directive 

96/71/EC), the enforcement directive (Directive 2014/67/EU) was implemented in 2014 

of which Article 4 details ways of identifying a genuine establishment cases based on a 

number of elements5. On inspection, if the main activity in the Member State of 

residence is internal management/administrative activity, the business may not be free 

                                           
3 As all real activities took place at a Danish ‘branch’, the Danish Board for Trade and Companies refused to 
advised that the principal establishment was in fact in Denmark, meaning the firm was seen to evade national 
company law rules (e.g. on minimal capital requirements). 

4 As noted by ETUC, ‘Although Member States are entitled to adopt measures aimed at preventing or penalising 
fraud, they cannot refuse to register a branch of a company formed in accordance with the law of another 
Member State. The fact that Centros did not conduct any business in its Member State of incorporation, but 
carried on all its activities in the Member State where the branch was established, was not sufficient to prove 
the existence of abuse or fraudulent conduct’ (ETUC, 2016: 22).  

5 The elements are: (a) the place where the undertaking has its registered office and administration, uses 
office space, pays taxes and social security contributions and, where applicable, in accordance with national 
law has a professional licence or is registered with the chambers of commerce or professional bodies; (b) the 
place where posted workers are recruited and from which they are posted; (c) the law applicable to the 
contracts concluded by the undertaking with its workers, on the one hand, and with its clients, on the other; 
(d) the place where the undertaking performs its substantial business activity and where it employs 
administrative staff; (e) the number of contracts performed and/or the size of the turnover realised in the 
Member State of establishment, taking into account the specific situation of, inter alia, newly established 
undertakings and SMEs. 
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to provide services as a foreign company (Sorensen, 2015: 99). Member States are also 

encouraged to further investigate matters to establish the identity of the legal person 

responsible for posting, while effective sanctions are encouraged in relation to those not 

complying with the rules of the PWD. This may require enforcing sanctions across 

borders. Wider collaboration between Member States is required when investigating 

company activities for firms registered in foreign Member States (Sorensen, 2015: 99). 

The Directive also includes rules on subcontracting or chain liability through which the 

Member State may impose on the main contractor liability for a subcontractor’s lack of 

payment due to the posted workers (Article 12), although liability only applies to the 

first link the subcontracting chain. It is the responsibility/discretion of Member States to 

develop further rules on responsibility for subcontractors.  

Social security. There are special rules for persons who normally work in two or more 

Member States (Article 13 of Regulation 883/2004) which are designed to ensure that 

the social security legislation of just one Member State is applicable at a given time (i.e. 

a single state rule). In the situation where a person normally pursues an activity as an 

employed person, the first task is to determine if a substantial part of a person's activity 

is pursued in the Member State of residence. If the answer is yes, then Article 13(1) 

provides the legislation of the Member State of Residence; if the answer is no then 

Article 13(1) provides for a wide range of scenarios to determine which Member State 

legislation applies. Marginal activitiesi that are insignificant in terms of time and 

economic return are not taken into account for the determination of applicable 

legislation (on the basis of Title II of Regulation 883/2004).  

 

A person who is normally self-employed in two or more Member States is subject to the 

legislation of the Member State of residence if they pursue a substantial part of their 

activity in that Member State. Alternatively, the legislation of the Member State in which 

the activity takes place should apply if they do not reside in one of the Member States 

in which a substantial part of the activity takes place.  

 

There is also guidance on how to determine the registered office/place of a business as 

specified in Article 14 (5a) of Regulation 987/2009. This includes criteria which can be 

taken into account by relevant institutions in the place of residence, such as checks on 

the place where the undertaking has its registered office/administration; the place 

where the majority of contracts with clients are concluded; and the place where the 

principal financial functions (including banking) are locatedii. If, having considered the 

criteria, institutions are still not in a position to eliminate the possibility that the office 

is merely a ‘brass plate’ or letterbox operation, then the person concerned may be 

subject to the legislation of the Member State where the establishment is based.  

Tax powers and treaties. Each Member State may determine which companies are 

tax ‘resident’ in that state/the extent that non-tax resident companies are subject to 

tax on income they derive in that state. Bi-lateral tax treaties may be used to allocate 

powers of taxation to avoid double/multiple forms of taxation (however implementation 

can take a long time).  

Anti-avoidance measures, taxation of transfers and the authorisation of 

financial institutions. The EU Parent-Subsidiary Directive allows tax-free distribution 

of dividends from a subsidiary in one Member State to a parent company in another. 

However, if authorities are able to prove that conduit companies have no substance and 

the beneficial owner is in fact based in a different Member State then it may be possible 

to negate this tax advantage. The anti-avoidance directive was adopted in July 2016 

(Directive 2016/1164/EU) contains a total of five measures against international 

avoidance of corporate taxation6.  

                                           
6 This includes 1) An interest limitation rule, 2) a rule that Member States must tax the transfer of assets in another Member 
State or a third country; 3) the introduction of a general anti-abuse rule for corporate tax purposes designed to tackle 
arrangements which are non-genuine; 4) requirements that Member States must introduce in their domestic tax laws 
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The use of secondary legislation is increasingly seen as a key means of 

addressing the use of letterbox firms. This includes efforts to harmonise company 

laws and so remove the temptation for individuals to regime shop in search of less 

restrictive company law rules. Currently not every Member State requires companies to 

have a substantial link to the State of incorporation. The use of ‘real seat theory’ requires 

that the company keeps its ‘real seat’ in that Member State. Other regulatory efforts 

have sought to impose new rulings on specific sectors or types of company which are 

prone to letterbox abuse (in particular abuses which undermine the internal market) 

and discussion of their value/transferability is encouraged in discussions7.   

Money laundering and bribery/corruption legislation may also be used to 

identify the real or ‘beneficial’ owners8 of letterbox arrangements. The Money 

Laundering Directive 2005/60/EC, for example, is designed to establish the natural 

person(s) who own/control a legal entity through direct or indirect ownership or control.  

5 Conclusions, Recommendations and Items for Discussion 

A range of policy solutions are thus required for tackling letterbox companies and closing 

down associated undeclared activities (notably the threat of tax evasion). Given the 

varied use of letterbox firms and the areas of social policy they impact, prospective 

solutions are likely to require the input of experts in the fields of taxation, company law, 

social security and labour law.  

Recommendations from the ETUC research have included the following suggestions: 

The regulation of tax including social security contributions 

 Harmonising the definition of ‘residence’ at the EU level is encouraged. To be 

determined on the basis of profit/turnover criteria on the territory of a member 

state.  

 For certain sectors the use of a system of approved contractors (e.g. via a 

‘quality mark’ of end users) may be useful. Businesses which engage in 

fraudulent practices regarding social security coordination law should be 

sanctioned and excluded from public procurement bids/subcontracting. This 

requires the use of a European register of businesses. 

 The collection of social security contributions should be the responsibility of a 

host state for high-risk sectors/regions. Efforts should be made to facilitate 

collection of contributions in states without advanced electronic administrative 

systems.  

 The single state principle should be abolished to reduce the scope for social 

dumping via letterbox firms.  

 Measures should be taken to enhance resources and increase information 

sharing between Member States’ social security institutions and inspectorates 

so that they have sufficient resources to monitor compliance of rules.  

 

Posting of workers 

 Remove incentives for letterbox strategies by abolishing exceptions to lex loci 

laboris (applying the law of the country were the worker performs) in posting. 

                                           
‘controlled foreign company (CFC) rules; 5) measures to tackle hybrid mismatch arrangements which may lead to double non-
taxation (see ETUC 2016: 104).  

7 Steps have also been taken to limit the ability of public companies (Societas Europea) from utilising letterbox companies. 
Article 7 of the SE Statute requires the head office of an SE company to be based in the same country where the company is 
registered (Sorensen, 2015).  

8 A beneficial owner is defined ‘as the natural person exercising control of the legal person. It is stated that normally control 
is exercised by the person who owns more than 25 percent of the company, but control may also be exercised through 
other means’ (Sorensen, 2015: 103). 
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A longer period of previous social insurance in the sending state should also be 

required (i.e. more than one month).  

 There should be stronger insurances that the worker is aware of the use of the 

A1 form (formerly E 101, certifying that the worker may be posted up to a 

specific date). A European-level A1 database or a linked up database of all 

national databases is desired.  

We therefore here raise a series of questions which the seminar aims to address: 

Case studies by selected Member States 

 Do Member States have any examples of novel strategies/enforcement practices 

to identify (fraudulent) letterbox companies to share?  

 Are there ways of encouraging cooperation between enforcement agencies across 

countries which share links to letterbox companies? 

Workshop discussion: ‘How to identify and address undeclared work resulting 

from letterbox companies?’   

Working Group 1  

 How is undeclared activity driven by the use of letterbox companies best 

identified/investigated? 

 What EU-wide and national legislation (e.g. harmonization of company laws) 

could be used to tackle such undeclared work/letterbox activity?  

 How can enforcement be improved across Member States (e.g. enforcement of 

the Posting of Workers Directive, consistent use of evidence, encouraging 

cross-border collaboration between inspectorates and unions)? 

Working Group 2  

 What are the main company strategies for facilitating undeclared/fraudulent 

labour arrangements via letterbox companies (e.g. subcontracting)? What 

sector specific challenges exist?  

 How can improved coordination and detection of letterbox companies be 

encouraged across borders? 

 How can cooperation with tax authorities or other enforcement bodies help the 

detection of letterbox companies? 
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i Marginal activities are activities that are permanent but insignificant in terms of time 

and economic return. It is suggested that, as an indicator, activities accounting for less 

than 5% of the worker's regular working time28 and/or less than 5% of his/her overall 

remuneration should be regarded as marginal activities. 
ii A fuller list of criteria is as follows: the place where the undertaking has its registered 

office and its administration; the length of time that the undertaking has been 

established in the Member State; the number of administrative staff working in the office 

in question; the place where the majority of contracts with clients are concluded; the 

office which dictates company policy and operational matters; the place where the 

principal financial functions, including banking, are located; the place designated under 

EU regulations as the place responsible for managing and maintaining records in relation 

to regulatory requirements of the particular industry in which the undertaking is 

engaged; the place where the workers are recruited. 

                                           


