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Introduction

Legal norms seem to be obligatory. Not only statutes, legal textbooks, judiciary decisions 
and official discourse, but also philosophical and theoretical treatises, treat law as a 
human institution that is capable of creating deontic statuses for people, according to 
which their behaviors are obligatory, prohibited or permitted. A Penal Code prohibits 
homicide and declares, in conjunction with other norms, that the imposition of 
punishment is mandatory for several authorities; a textbook in criminal law explains 
the extent to which homicide is indeed forbidden; a lawyer vigorously insists before 
a court that his client’s homicidal behavior was, given circumstances of aggression or 
need, permitted, in opposition to the thesis of the State’s attorney; and, last but not least, 
mainstream philosophers and theorists of law widely define law as a set of “rules” or 
“norms”, that determine what ought to be.

In many ways, this sort of language evokes that of morality, the deontic field par 
excellence. At the same time, the use of words such as obligation (effect of the verb “to 
oblige”, etymologically derived from the Latin obligare, “to bind”) immediately bring to 
mind a limitation of freedom, a constraint to the liberty to act in one way or another 
that goes beyond physical boundaries (debtors should pay, even when not forced to). 
Why are we apparently drawn to morality and realms beyond the physical world when 
we approach the hard and brute social fact of positive law? If law’s obligatory character 
at least seems to be a truism, what do we mean by it? This topic will occupy the present 
work.

The binding character of legal rules has been, since the Greek sophists onwards, a core 
topic of theoretical discussions about law, as this character is deemed by many to be 
essential to legality. Nevertheless, there have not ever been definitive solutions to this 
problem, which still pits different schools of thought against each other and constitutes 
a central element of dispute in legal theory. 

An overly simplistic approach to the history of legal theory provides at least three major 
possible answers to the question on how law binds: a skeptical one, according to which 
the question is unsolvable through scientific methods or the object of different disciplines 
(1); a substantive one, that refers the binding character of the law to the content of 
its norms, which would be obligatory if the commanded behaviors were concordant 
with certain valid and objective axiological judgements (2); and an authority-based 
one, where the binding character of a norm depends on the existential and pre-existing 
authority of its creator (3).
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Model 1 can easily be traced to legal positivism. The scientific standard proposed by these 
authors, which exercises a clear dominance among jurists, declares that the existence 
of legal norms is to be determined with a set of neutral criteria, without offering any 
sort of axiological judgement. Furthermore, if said positivist standard is to be taken 
seriously, any other theoretically admissible proposition of legal science must refer to 
the existence of those norms that were previously determined to be law. Therefore, any 
discussion regarding the binding force of norms is, at least, off-limits: either it cannot 
be solved through any rational argument, as defenders of non-cognitive ethics would 
put it, or the rational arguments fall outside the realm of legal science. Other positivists 
(e.g., Austin), however, claim that there is a recognizable binding character of norms 
consisting in mere psychological coercion, an empirical and positive fact that, although 
cognizable, is not normative—at least in the usual sense of the term. Besides these cases, 
positivists usually refuse to give an answer to the topic at hand, assuming it cannot 
be answered or, at best, summoning practical philosophy to deal with it. This refusal 
sometimes takes the form of a “domestication” of the deontic terminology, by equating 
it to the very existence of norms and legal systems, which are thus treated as existing 
in a parallel deontic world (Kelsen and his followers being the main example of this 
variant).

Instead of rejecting the question, a possible answer is provided from a philosophical point 
of view in what can be roughly grouped around model 2, usually defended by natural 
law theorists. According to them, if positive norms can pass the test of certain axiological 
objective judgements, acceptable by any rational being (usually related to certain “natural 
norms” or “imperatives of reason”), they can be considered legally binding. This thesis 
has been defended through very different ways for over two thousand years, and its 
direct consequences, most notably the idea of a right of disobedience to “inadequate” 
or “unfair” positive law (i.e., positive norms that do not pass the test of axiological 
judgements), have been at the center of theoretical and philosophical legal discussions. 
In that vein, aside from the respective distinctions, very different natural law theorists 
like Aquinas and Locke explained why certain norms of positive law lacked binding 
character. In some ways, this thesis relies on building a bridge between morality—or 
any other sort of non-positive normative system—and law: in order for the latter to be 
binding, it would have to be also binding according to the former.

Finally, model 3 has been defended by the so-called “decisionists” (contemporarily 
one could mainly refer the works of Schmitt) or, pejoratively, “ideological positivists” 
(notably Hobbes, as labelled by Bobbio 1961: 46-47). This thesis could be summarized 
in a simple principle: a set of norms is binding if it comes from an authority, and for 
that sole reason it should be followed or, as stated by the Latin formula of  Hobbes’ 
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thesis: Auctoritas, non veritas, facit legem.1 This stance apparently implies reducing the 
axiological judgement over a norm to its mere existence (i.e. a rule x is mandatory and it 
must be followed because it exists) and it also seems to stand for some sort of ideology of 
obedience that clashes with contemporary political thought and its liberal roots. 

Because of these criticisms to the third model, it has been largely overlooked by 
contemporary legal theory. On the contrary, model 1 is still preeminent among scholars 
since the XIXth century “positivist revolution” of social sciences, and has only been 
challenged again by model 2, when a new breed of philosophers started to discuss 
theories of justice that do not fall within what positivists had dismissed pejoratively 
as “metaphysics”. The works of philosophers such as Rawls and Habermas can be 
understood in this light.

While the plausibility of this second view has occupied the discussions of contemporary 
scholars, the third model has remained ostracized during the last years, as it is condemned 
as “ideological” by the positivists who dismiss it, and as irrational by the defenders of the 
second model. This last stance is especially strong, since blind adherence to authority 
seems to be in principle absolutely opposed to the contemporary political democratic 
ethos of the western world: a political society supposedly comprised of “free citizens” 
understands itself as being only bound by their own freedom or, in political terms, by 
the “enlightened autonomy” that emerges from procedures as those promoted by the 
contemporary versions of model 2. On the contrary, adhering to authority appears, 
at first, as giving up freedom or, even worse, as taking part of an irrational collective 
delusion.

In the face of this scholastic confrontation, there is an aspect so far ignored: an analysis 
of the most radical strains of model 1, exemplified mainly by the works of the so-called 
Scandinavian realists, puts law in a light under which what we deem as essentially legal 
has a lot to do with wishful thinking and with fairly unconscious expectations. Law, 
stripped of every non-empirical element, is understood as a set of beliefs that come 
together with a set of social and institutional practices. As I will claim, when this is 
taken into account, validity, legal obligations and the systemic character of the law must 
1 Hobbes’ original quote in its context––referred to the interpretation of laws done by legislators in 
opposition to theoretical interpretation––: “The Interpretation of the Lawes of Nature, in a Common-
wealth, dependeth not on the books of Morall Philosophy. The Authority of writers, without the Authority 
of the Common-wealth, maketh not their opinions Law, be they never so true. That which I have written 
in this Treatise, concerning the Morall Vertues, and of their necessity, for the procuring, and maintaining 
peace, though it bee evident Truth, is not therefore presently Law; but because in all Common-wealths in 
the world, it is part of the Civill Law: For though it be naturally reasonable; yet it is by the Soveraigne Power 
that it is Law: Otherwise, it were a great errour, to call the Lawes of Nature unwritten Law; whereof wee 
see so many volumes published, and in them so many contradictions of one another, and of themselves” 
(Hobbes 1651: Ch. XVI – emphasis added).
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be then treated as concepts that are only comprehensible in the law’s own terms, which 
are constituted by a set of beliefs that are not necessarily rational and coherent. They 
constitute a set of beliefs which actually rely on certain tenets of political philosophy that 
only make sense when referred to an authoritative model, resembling that of model 3. 
The contemporary adherence to, for example, democracy, is called to shape the structure 
that we attribute to legal systems, which is political at its core and resistant to the mere 
analysis of moral philosophy or normativist legal positivism.

In these terms, if the most radical form of model 1 is correct, and the binding character 
of the law, as well as its very existence, is in a great deal a putative entity, it is necessary 
to treat it as such and give theoretical relevance to the intentional states that make it 
meaningful. This insight leads, or so I claim, to the endorsement of a putative form of 
model 3, in order to understand adequately the prototypical cases of legal systems and 
their alleged binding character. 

Moreover, a reconstruction of the problem of legal obligation in these terms will shed 
light on its most noticeable puzzles, that is, the heteronomous quality of law and the 
binding character of prescriptions contra mores. Indeed, traditional approaches have 
a hard time explaining these issues: On the one hand, the law appears to citizens as 
a fixed and independent order, to which they should adapt their behaviors and that 
does not reflect their own autonomous power. Heteronomy, according to the prevailing 
liberal and democratic mindset of western society, poses a permanent theoretical 
danger and is a source of perplexity, which has been dealt with apologetically through 
the conceptualization of some form of “autonomous law”, through theoretical 
procedures such as that of a social contract, which allegedly change our perception of 
the legal apparatus from a machinery that imposes itself violently over individuals to 
a mechanism that these very individuals manipulate and institute freely. On the other 
hand, even the most laudable legal systems operate in a way that is not only potentially 
immoral in odd marginal cases; actually, they act in principle as a normative order of 
self-satisfying legitimacy (as expressed particularly vividly in the Latin brocard dura lex, 
sed lex), exercising a claim to bind by their sole existence, with independence of any 
moral legitimacy.

Theoreticians that want to explain the conditions of the binding character of the law 
have come to be at odds when they have faced these two issues. In order to tackle the 
problem of heteronomy, for example, some contemporary theories of collective action 
have tried to explain how groups can put forward behavior and establish legal systems 
that, through shared agency, explain legal obligations as autonomous behavior. This 
supposed elusion of the problem of heteronomy misrepresents the real operation of legal 
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systems and takes for granted the normative character of autonomy itself, in order to 
justify the allegedly derivative binding character of legal systems. 

In what respects the problem of the binding character of the law when it defies moral 
legitimacy, some theorists have claimed that such cases actually annul the binding 
character of the norms that fall outside that margin. Such theories, although they could 
suffice as theories of moral or political obligation (providing an answer to the question 
of when it is morally or politically right to obey the law), cannot give a proper account 
to what legal obligation actually means as a real institution of societies, and simply 
renounce to the binding character of the law as an independent phenomenon, which 
is nevertheless talked about and taken for granted, in the same fashion as the binding 
character of norms of morality.

In order to do justice to law’s heteronomy and to its essentially extra-moral normativity, 
the concept of legal obligation has to be read from two perspectives that, despite 
appearances, complement each other: on the one hand, the strict scientific reading 
of legal realism, that highlights the character of law as a social institution, cognizable 
only through empirical means and reducible to hard facts (most importantly, to beliefs); 
on the other hand, the irrational and politically-laden tenets of people’s beliefs in law, 
which contemporarily—and arguably, most of the times—present law as a malleable 
instrument at the service of a radically self-justifying authority. Additionally, this view is 
the only one that is actually operative for legal science and discourse, as law demands, in 
order to be properly understood, to be dealt with in its own terms.

That conclusion will be reached after we follow an argumentative line that begins with a 
critique to the idea of the binding character of the law, as it follows from model 1, and 
ends with the necessary approval of the validity of a putative form of model 3, because of 
the very tenets of the claims of model 1. However, we will have to deviate twice from this 
argumentative line, not only to show how parallel accounts of the binding character of 
the law misrepresent the actual operation of legal systems, but also to gather important 
insights on what exactly is being misrepresented. In this sense, the road proposed here 
begins with Chapter I, devoted to clarify what is meant by the alleged binding character 
of positive law and how it is understood by dominant positivist theories, analyzing 
the works of the two most salient normativist authors of both the analytic and the 
continental traditions of legal theory, namely, Hart and Kelsen, respectively. In this 
first chapter, I will also introduce an example of a state of exception from XXth century 
Colombian public law, which I find particularly illuminating as an extreme case, in 
order to pinpoint the shortcomings of mainstream normativism and, later on, of the 
several theories I will study throughout the book. 
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Afterwards, I will take the two critical deviations I referred to before, by presenting a 
critique of two contemporary theories that try to explain the binding force of the law. 
In Chapter II, I will discuss Shapiro’s planning theory of law, and, in Chapter III, Raz’s 
service conception of authority. These two critical essays do not pretend to be, in any 
way, exhaustive of the available literature on the problem of legal obligation; their aim is, 
on the contrary, to show why these two theories exemplify some of the salient characters 
of legal obligation that defy constructions of legal theory that are not in complete tune 
with the skepticism of model 1. Concretely, I will analyze how both these theories take 
a core belief in the basic autonomy of the addressees of the law as a fact, and how their 
explanations of the binding character of the law try to construct binding legal systems 
as autonomous creations that satisfy that alleged first fact. As I will claim, characterizing 
this belief in autonomy as a fact, and explaining legal systems as the actual products 
of the autonomy of the addressees of the law, not only mischaracterizes the supposed 
binding character of the law, but leads invariably to internal contradictions in these 
two theories. Regarding these two critical essays, it must be said that although there are 
several other approaches that differ greatly from the ones I will analyze, it can be said 
that the criticisms I will offer apply, generally, to any theory of legal obligation that is 
grounded in human autonomy or in a philosophy of substantive or procedural justice 
or morality. 

Furthermore, the works of the criticized authors have the merit of highlighting some 
elements that will play a decisive role in the explanations that will be provided afterwards. 
On the one hand, legal theories of collective action bring to light the difficulties of setting 
the binding force of the law (better yet, the belief in such a force) in our assessment of 
the existence of legal rules; on the other hand, certain aspects of Raz’s theory of legal 
authority evoke forms of non-normative grounds for the binding force of the law. More 
importantly, both of them show a “flaw” that reflects a deeply entrenched belief that is 
widely held among laymen, legal philosophers and legal scientists: the supposed link 
between legal obligation and the ability of some (or all) subjects to bind themselves and 
others with their will.

Departing from the criticisms done in these two critical essays, I will examine what 
is missing in these approaches to the binding character of the law, and will submit 
those findings to consideration from a realist perspective to legal theory, taking it to 
its ultimate consequences and extracting from it a psycho- and sociological answer to 
the problem of legal obligations (i.e. the question of where in empirical reality they are 
to be found). This will be developed in Chapter IV by studying and defending Ross’ 
analysis in opposition to mainstream Kelsenian normativism. This chapter will make a 
case that I consider to be crucial for the skepticism of model 1: the binding character 
of positive law is indeed something we talk about and we believe in, but it does not 
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correspond to any actual feature of legal norms. However, as a belief, it plays a role in 
our understanding of the law and in the way we determine which norms do exist in 
reality.

This Chapter and the following one will rely heavily in the works of Scandinavian realism. 
This theoretical strand is, unfortunately, considered by many to be a mere curiosity of the 
history of legal theory. However, I do consider that the arguments posed by the realists 
in favor of understanding the law empirically, given the fact that it is a social institution 
that exists in space and time, hold a very important weight. This notwithstanding, the 
accusations of epistemological naivety held against Scandinavian realism demand some 
attention; because of this, I will offer what I consider to be a defensible epistemological 
account of Ross’ legal theory, grounded in replacement naturalism.

Despite my endorsement of the basic insights of legal realism and Ross’ approach, 
the analysis done in Chapter IV will show certain aspects of positive law that are not 
properly accounted for by his theory. This calls for a joint analysis of the findings of 
Chapters II and III, with the tools of scrutiny provided by legal realism. Taking this 
cue, in Chapter V, I will frame the criticized theories as forms of what Olivecrona 
described as the will theory of law, and I will examine what legal realism has to say about 
the binding character of the law as a mental phenomenon. At this point, however, I will 
sever ties with the concrete conclusions of legal realism (not with its core theses and 
presuppositions) regarding the operations of the law as a psychological object. Although 
I do endorse the translation of legal obligations and norms to the language of the mind, 
I will claim that realists do not do justice to what being a belief entails for a set of norms, 
calling for an analysis of the network in which normative beliefs are embedded, and of 
the aspectual shape of the particular beliefs that constitute a legal system. 

Finally, in Chapter VI, with the aid of decisionist thought and exploring the tenets 
that realists themselves left unexplored—as they felt the scientific work was “done” 
by pointing out the putative nature of legal institutions—but hinted at, I will offer 
a philosophical account of what legal obligation amounts to. Indeed, the realist 
understanding of legal obligation as a psychological state, although correct, is at odds 
with the inter-subjective character of the law and the rather consistent and shared story 
that all legal actors take part of, regardless of their personal attitudes towards the law as 
reasons for action. Propositions about valid law—including those that describe deontic 
statuses—are not directly the descriptions of any particular subject’s psyche, not even 
that of judges or legislators themselves; they speak to an independent and consistent 
myth that, fueled by several different sources and attitudes, makes sense of some of the 
most essential elements of legal systems, most notably, their alleged binding force. This 
“objectification” of beliefs, I will claim, manifests itself in an ideology that permeates 



viii

contemporary systems around two core beliefs and a connection between the two (which 
I will call a primary belief): first, the idea that there is a reified order in society; second, 
that said order is a humanly created artifact, due to the putative ability to create such an 
order; and third, that the identification of the elements of the reified order is achieved 
through the attribution of proper human authorship.

Two final remarks are in order. First, because of the intertwining of several topics and 
approaches, some questions of legal theory might get lumped together during the 
argumentation; additionally, it is very hard to keep a straight and unequivocal use 
of the terminology of common place subjects of legal theory. This is to some extent 
unavoidable, but clarifications will be made whenever it seems necessary. However, it is 
important to note as of now that the topic at hand is that of the existence of a binding 
force of the law, that is, the existence of deontic statuses created by legal norms, according 
to which it is said that behaviors are legally mandated, permitted, or prohibited. Other 
prominent subjects, especially the ontology of the law (the question of what the law 
is), will only be dealt with in subordination to the main topic. On the problem of legal 
ontology I subscribe, in general terms, to the realist point of view (as it will be explained 
in Chapter IV), but this itself does not solve immediately the question of legal obligation 
(despite the fact that apparently several jurists and theoreticians have linked the being 
of law with its binding character in one same concept, such as the Kelsenian concept of 
validity). This equation is not necessary, as it is analytically possible to think of law as an 
existing institution, regardless of any deontic level (as the existence of deontic levels is, 
itself, a matter of dispute). 

Second, due to the reference to several authors and traditions in legal theory and 
philosophy, it is impossible to be completely consistent in terminological terms, as many 
different entities are dealt with by authors under different names and with conceptual 
networks. In order to understand the theoretical works of others in their own light, I 
will avoid excessive definition stipulations, but I will try to strike a balance between 
exegetic fidelity and expository consistency, by making the clarifications I consider to 
be necessary.
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Introduction

As it was briefly referred in the introduction, the concept of legal obligation and of 
being effectively bound by the norms of the law is at odds with a legal conception that 
is only concerned with the determination of the law that exists in space and time as a 
social institution, such as legal positivism—in a very broad sense of the term. Indeed, 
when the starting point of our enquiries is the aim to make sense of the law as it is in 
the empirical world, and assuming that our knowledge of social institutions is in effect 
gathered through our senses, it becomes certainly difficult to see what facts correspond 
to the “binding character” that is regularly ascribed to norms in legal parlance by those 
who take part on it. Therefore, legal positivism seems to demand that this question be 
excluded from the realm of jurisprudence, which should only deal with the determination 
of the existing systems of law and their actual functioning. However, it is a fact that the 
social institutions we call law do rely on the concept of legal obligation and are regularly 
and consistently understood as being binding, that is, as creating deontic statuses that 
limit the realm of what certain subjects ought to do. Positivists have tried, then, to give 
an account to what this so-called binding force of the law amounts to. In a broad sense 
of the term, which will be explained in the following pages, I take legal positivism as a 
main point of departure in my enquiries, so this book is merely another one of these 
attempts to give an account of the problem at hand.

In order to do so, in this chapter I will set the basis for the discussions I want to put 
forward in the rest of the book. In the first section, I clarify as much as possible what I 
understand by the binding character of law, in what sense the enquiry undertaken here is 
linked to legal positivism and what this approach entails. Taking this point of view, as it 
will come clear, commits me to—very briefly— reconstruct in this chapter what the two 
leading and probably more influential authors of legal positivism, Kelsen and Hart, 
have had to say about the binding character of law. The reason to do so is completely 
unrelated to any pretense of historical nitpicking. On the contrary, the characterizations 
of these authors’ works will open the field for the rest of the book. On the one hand, 
Hart’s consistent understanding of the law in terms that put the binding force of the 
law in brackets, that is, as an expressive and context-dependent form of speech that 
does not reflect any reality, will allow us to discuss two analytic theories on the binding 
character of law that are embedded in the legal tradition initiated by Hart (Chapters 
II and III). On the other hand, Kelsen’s approach—which, unlike Hart’s, sees the 
binding force of the law as the core of the law’s existence—, will let me extend my view 
of legal obligation to a radical criticism of its very idea, which will in turn clear the path 
to my final analysis. The criticism to Kelsen’s view and to the traditional conceptions 
of the binding force of the law will occupy Chapters IV and V, in which I will follow 
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closely the analysis of the concepts at hand by Scandinavian realists, in order to also 
wrap up the insights obtained from the analysis of Chapters II and III

Finally, in section II, in order to set the basis for further discussions, I will briefly refer to 
an example of Colombian public law from the last century, which sheds light to a limit 
case in which the existence and the binding force of a set of rules comes into question. 
This example will be read here in the light of the expositions of Hart and Kelsen, and I 
will come back to it in the following chapters, to highlight some points of the respective 
discussions.

I.	The	binding	character	of	law	under	a	positivist	outlook

To give an account of the binding character of the social institution we call law, we 
must necessarily analyze the elements of this social institution as an empirical reality. I 
will extend this point in Chapter IV, but for the moment it suffices to say that our best 
scientific explanation of knowledge is that which comes from the rigors of scientific 
method and its reliance in empirical data, as it has been claimed by (legal) positivism, 
realism, and, more contemporarily, replacement naturalism (see, infra, 120). However, 
claiming that the binding character of legal rules is to be understood in empirical terms 
implies making a drastic methodological shift, as the language of “validity”, that is, of 
deontic operators, is traditionally assumed to have a metaphysical nature absolutely 
foreign to the world of empirical facts and irreducible to it. This shift is necessary 
once a positivist view of law is assumed, but before proceeding some terminological 
clarifications are required, regarding what is meant here by validity and legal positivism, 
since both terms still lead to several avoidable misunderstandings.

Regarding validity, it is usually said in legal theory that it amounts to the existence of a 
norm (e.g. Bobbio 1958: 21). The existence of a norm, however, is not unambiguous; in 
this sense, Bulygin notes four senses in which one can say that a norm exists (Bulygin 
1990: 306-308): 

 1.  Factual existence, when the norm at hand “is in fact in force” in a group. A norm  
  exists factually when subjects follow the rule and authorities apply it.2 

2  Bulygin equates factual existence with Kelsen’s efficaciousness, but also with Ross’ “validity” and with 
the Hartian existence of rules that comes from the acceptance of a rule of recognition, that enables the 
internal point of view (Bulygin 1990: 306-307). As it will be shown later, the last two conceptions have a 
putative level lacking in the Kelsenian concept of efficaciousness.
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 2. Membership, meaning that a norm “belongs to a certain system of norms”, which  
  according to the usual juristic criterion means that the norm in question “has  
  been created by a competent authority, and has not subsequently been derogated  
  by the same authority or some other authority of the system”.

 3. Validity, according to which “[a] norm exists or is valid… if and only if it is  
  obligatory or binding”. 

 4. Existence as formulation. In a sense, a norms exist “either if they have been  
  formulated by somebody (who need not be a legal authority) or if they are a  
  logical consequence of formulated norms”.

There is, then, a strict sense of validity that does not equal existence in three of these 
alternatives, namely a meaning according to which a norm has “binding force”, i.e. that 
it effectively creates duties to its addressees, who are bound to do what the rule demands. 
This concept of validity, which is a commonplace among natural law theorists, has been 
summarized by Nino in the following three propositions (Nino 1978: 254): 

 1.  Asserting the validity of a norm, or a system, equals asserting its binding force,  
  “that its prescriptions constitute conclusive reasons for action”.

 2. The validity of a norm is the same as its existence, as lack of validity means that  
  the normative consequences of the rule do not obtain. 

 3.  Validity is not descriptive but normative: “to say that a system or a particular  
  legal rule is valid is to endorse it, to maintain that its application and observance  
  are obligatory and justified”. 

It must be questioned to what extent a concept of this kind fits in a positivistic outlook, 
for which we must turn first to what legal positivism is. When talking about legal 
positivism, Bobbio rightfully distinguishes between three different available approaches, 
which are not entailed by each other and can, therefore, be held independently. Legal 
positivism can indeed refer to a mode of approaching the study of law (methodological 
positivism), to a determinate conception of law (Statism) or to an ideology of justice 
(ideological positivism) (Bobbio 1961: 39ff).3 Only the first is of our immediate concern.

According to this scheme, methodological positivism is a mode of approaching the study 
of law that, after differentiating between the real and factual law that is and the ideal 
law that ought to be, holds that only the former is the object of study of jurists (Bobbio 

3 Vid, in a similar sense, Gardner 2001.
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1961: 41). It is a slight imprecision to hold, though, that it is the differentiation between 
the law that is and the law that ought to be what sets positivism and natural law theories 
apart, as the latter (or at least a paradigmatic version of them) hold that axiological 
judgments are cognitive and the law, in order to be, must conform to some of those 
values that are supposedly true. In this sense, natural law theories also think that the 
legal phenomenon they deal with is and is not a mere ideality, and that their endeavor 
is descriptive. The difference lies, actually, in the phenomena both theories are willing 
to grant the name of law: positivists, unlike natural law theorists, use a concept of law 
that only refers to humanly created rules. As a matter of fact, it would be even possible 
to hold methodological positivism and still accept the existence of a set of rules which, 
despite not being positive, are cognizable (such is the case, for example, of utilitarian 
legal theorists); they would simply be disregarded as legal and would be excluded from 
legal science (Bobbio 1961: 43).4

But if the difference is unrelated to the existence or not of a system of ideal rules, it seems 
clear that the problem at hand depends on the intension of the definition of law (i.e., 
the determination of the characteristics that a phenomenon must have to be considered 
as law), over which one can only make a utilitarian decision (should we restrict the 
use of the term “law” to positive law?).  There are many possible reasons to choose a 
positivist definition. Traditionally the reason to hold this methodological point of view 
is linked with scientific positivism. Bobbio himself, for instance, notes that although the 
elimination of axiological judgments in social matters is rather more complicated than 
it is in the hard sciences, it is uncontestable that the scientific character of the study of 
“moral facts” is necessarily linked to a neutral stance towards them (Bobbio 1961: 41), 
and he expressly mentions that his main reason to embrace positivism is scientific utility, 
as it serves better the main goal of legal science, that is, providing decision schemes to 
judges and elaborating a system of valid law (Bobbio 1961: 49). This does not exclude, 
though, that under different contexts it is possible to think of a situation in which a 
definition of law would rather include axiological elements (let us say, for example, in 
ideological rhetoric).

Regardless of whether it makes sense or not to reduce the object of legal science to 
positive law, it is uncontestable that it is possible to talk about the existing positive law 
without external references. It is a matter of fact that it is possible to talk about systems 
of positive law meaningfully without offering value judgments on them and without 
their existence being affected by those judgments (in this sense, cf. Kelsen 1949: 4ff). 
4  “The jurist that professes positivism does not deny in general that there is an ideal law, natural or rational, 
but simply denies that it is law in the same sense as positive law, making it clear that the very character that 
distinguishes it from positive law, meaning it not being valid, is what excludes any interest in making it 
object of scientific investigation” (Bobbio 1961: 43 – translation is mine). In the same sense, extensively, 
Nino 1980: 33ff.
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If someone says, for example, that “according to archaic Roman law a citizen had a right 
to take over the body of their defaulting debtors through a legal procedure (a legis actio 
per manus iniectiomen)”, not only is said statement cognitive (has a value of truth which 
in this case is positive), but it does not interfere with any value judgment on it (“it is 
wrong that…” or “it is good that…”), with total independence of the way we perceive 
those judgments (e.g. “… is wrong because it contradicts natural law and morality” or 
“… is wrong, because I think so, but someone else could think otherwise with equally 
acceptable reasons”). This does not work only for historical facts, as it is perfectly possible 
to have the same stance when explaining currently valid law by its addressees: there is 
nothing absurd nor fallacious about, for example, a pro-choice Colombian professor 
of criminal law explaining to his students that, besides some particular exceptions, 
voluntary abortion is a punishable offense according to article 122 of the Colombian 
Penal Code.5

Now, when we talk about positive law without external references, somehow many 
authors do introduce categories that are at least in principle not empirical to understand 
a positive phenomenon, that is, a fact given in the world, which is cognizable through 
the senses. This is why several legal theorists refer to existing law as “valid”, understand 
its commands as “binding” to certain persons and explain their content in terms of 
“rights” and “duties”. In the following subsections, I will briefly consider how Kelsen 
(in the traditional and most influential version of his theory) and Hart have understood 
these categories in an allegedly positivistic manner.

 1.  Binding force as the form of existence of the law (Kelsen)

The most popular formulation of a strict understanding of positive law in deontic terms 
is that of Kelsen, who grounds his whole theoretical endeavor on the insistence of the 
need to establish a deontic science to understand law––at least in his classic works. 
According to him, legal norms are prescriptions relative to human behavior which say 
nothing about what persons actually do but only about what they ought to do. Therefore, 
legal science has to describe its object in terms of imputation or normativity, as it is not 
referred to causation (which is the case of the object of natural sciences – Kelsen 1949: 
46). Following this train of thought, the existence of legal rules, despite being positive 
(i.e. posited into existence by human beings), is not to be understood in empirical terms 
but as a form of “validity”. Validity, for Kelsen, is the specific form of existence of  
legal norms and it consists in its binding character towards a group of persons.6 Such a 
5 In this sense, vid. Kelsen 1967: 218, n. 82; Gardner 2001, 207.
6 “By ‘validity’ we mean the specific existence of norms. To say that a norm is valid, is to say that we assume 
its existence or—what amounts to the same thing—we assume that it has ‘binding force’ for those whose 
behavior it regulates. Rules of law, if valid, are norms” (Kelsen 1949: 30). 
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character is relative to norms and independent of the behavior of persons, which is only 
a matter of the efficacy of norms, i.e. they being complied with (Kelsen 1949: 39 and 
46).

How to ground, then, the existence of rules outside the empirical world, if legal science 
is supposed to deal with a system that exists precisely in that world? As a substantial part 
of his project of scientific purity, Kelsen insisted in a radical distinction between the 
realms of ontology and deontology,7 according to which the latter cannot be derived 
from the former, and it is in this last realm where we actually find law. For him, although 
“law is a social phenomenon, that is, observable in society” and “at least part of the 
essence of the law (or what at first blush is actually referred to as law) appears to occupy 
the realm of nature” (Kelsen 1934: 9), strictly empirical data is unable to provide any 
legal knowledge, as a succession of events is legally void unless seen under the eyes of 
norms, which serve as a scheme of interpretation for reality: 

 “What makes such an event a legal (or an illegal) act is not its facticity, not its  
 being natural, that is, governed by causal laws and included in the system of nature.  
 Rather, what makes such an event a legal act is its meaning, the objective sense  
 that attaches to the act. The specifically legal sense of the event in question, its own  
 peculiarly legal meaning, come by way of a norm whose content refers to the event  
 and confers legal meaning on it; the act can be interpreted, then, according to this  
 norm. The norm functions as a scheme of interpretation. The norm is itself  
 created by way of a legal act whose own meaning comes, in turn, from another norm.  
 That a material fact is not murder but the carrying-out of a death penalty is a quality,  
 imperceptible to the senses, that first emerges by way of an act of intellect, namely,  
 confrontation with the criminal code and with criminal procedure” (Kelsen 1934: 10)

This leads Kelsen to conclude that a norm can only be considered to exist by making use 
of another norm. The Ten Commandments of Judeo-Christian mythology, for example, 
are said to be binding because of having being issued in Mount Sinai by Jehovah; for 
Kelsen, this fact does not justify the normativity of those rules, but shows an implicit 
7 Although initially his approach to this subject was more Kantian (cf. Kelsen 1923: 7ff), Kelsen’s 
categorical distinction between Being and Ought is explained by him in the second edition of The Pure 
Theory of Law in terms of “common sense”: “The difference between is and ought cannot be explained 
further. We are immediately aware of the difference. Nobody can deny that the statement: “something 
is”—that is, the statement by which an existent fact is described—is fundamentally different from the 
statement: “something ought to be”—which is the statement by which a norm is described. Nobody can 
assert that from the statement that something is, follows a statement that something ought to be, or vice 
versa” (Kelsen 1967: 5-6). It is interesting to contrast this with Ross’ “common sense” criticism of the 
distinction in these specific terms of being and ought, when he says he simply does not understand this 
“peculiar relation to reality” of what ought to be, when it is an “empirical fact” that “directive utterances are 
used to influence behaviour and that they succeed in this to a great extent without any mediate passing of 
information” (Ross 1968: 35).
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norm according to which the commands of Jehovah must be obeyed (Kelsen 1967: 
193ff). This system, obviously, leads to a regressio ad infinitum: to determine the validity 
of a norm, I need to refer to the content of another norm which, at the same time, has to 
be valid according to another norm, and so on. Therefore, Kelsen is forced to close his 
system with a normative criterion that does not need to be validated by a further norm: 
the so-called basic norm (Grundnorm), a presupposed norm that validates the first group 
of norms that delegate the creation of the system (Kelsen 1967: 194-195).8

But how is this basic norm still positive law if it is not posited? Although the original 
formulations of Kelsen only emphasized the role this norm has in protecting the purity 
of a legal system and its strict formulation in deontic terms, the author later conceded 
that in order for a basic norm to be that of an existing positive system, it would be 
necessary that the system, as a whole, is efficacious (i.e. followed by its addressees). This 
is not, at least in Kelsen’s classic writings,9 confusing validity and efficacy, as the world 
of law is still deontic and irreducible to empirical statements;10 efficacy, says the author, 
would be only a condition of validity:

 “The statement that a norm is valid and the statement that it is efficacious are, it  
 is true, two different statements. But although validity and efficacy are two  
 entirely different concepts, there is nevertheless a very important relationship  
 between the two. A norm is considered to be valid only on the condition that it belongs  
 to a system of norms, to an order which, on the whole, is efficacious. Thus, efficacy  
 is a condition of validity; a condition, not the reason of validity. A norm is not  
 valid because it is efficacious; it is valid if the order to which it belongs is, on the whole,  
 efficacious” (Kelsen 1949: 41-42, cf. id. 1967: 211ff).

Kelsen is widely considered a canonical positivist author. However, his theory of law 
seems to be based in a strong deontological concept of validity that equates it with 
binding force and not merely with the membership to a system. According to Nino, 
Kelsen is indeed in line with the three propositions of the traditional “binding force” 
8 “But the search for the reason of a norm’s validity cannot go on indefinitely like the search for the cause 
of an effect. It must end with a norm which, as the last and highest, is presupposed. It must be presupposed, 
because it cannot be ‘posited,’ that is to say: created, by an authority whose competence would have to rest 
on a still higher norm” (Kelsen 1967: 194-195).
9 Guastini holds convincingly that Kelsen tacitly abandoned the normative character of legal science’s 
statements, described in the following note, by having adopted a theory of norms as language-dependent 
entities (cf. Guastini 1998: 328, n. 19). Bulygin argues in the same direction (Bulygin 1990: 303ff).
10 Kelsen recognizes that there is a difference between legal norms and the scientific statements done by 
theorists about them (what he calls “rule of law” in English and Rechtsatz in German), which are cognitive 
and descriptive. He insists, anyway, that those rules of law are not properly is-sentences, as they attach 
hypothetical consequences to facts using the ought operator (Kelsen 1949: 45ff; id. 1959: 199-200). I find 
it rather puzzling that a description is not an is-sentence. In this sense, cf. Ross 1957a: 566; Bulygin 1981: 
434ff.
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concept of validity, as it can be established with several references to his work (cf. Nino 
1978: 255ff). In this sense, validity is actually “direct normative language” in the pure 
theory of law, and not just a figurative speech that makes use of the available normative 
language of legal institutions.11 This preservation of a concept of validity linked to its 
binding force, according to which norms have a deontic existence in a strong sense and 
actually bind their addressees, puts Kelsen at odds with positivism, to the point that 
certain readers of Kelsen have opted to interpret the pure theory of law charitably and 
exclude this concept of validity altogether from its construction. That is the case, for 
example, of Bulygin:

 “Either we will want to preserve the idea of normative validity (but then true  
 principles or norms must be substituted for the basic norm, which implies the  
 rejection of positivism and the acceptance of some sort of natural law), or else we  
 will choose to be thoroughgoing positivists (but then we must reject the idea of  
 validity as binding force). It is only by choosing the second way that we can preserve  
 a strict dichotomy between knowledge of law, the description of law, and legal  
 science on the one hand, and evaluation of law, the creation of legal norms, and legal  
 policies on the other. From Kelsen’s positivistic perspective, legal science can establish  
 which norms belong to a given legal order, but cannot prescribe the obligation to  
 obey these norms, that is, it cannot assert their validity without trespassing the limits  
 imposed by the positivistic ideal of a value-free legal science” (Bulygin 1990: 315).12

The alternative posed by Bulygin seems clear: we either get rid of a concept of validity 
as binding force, or we renounce legal positivism and a descriptive science of law.13 The 

11 Although it is true that validity is related in Kelsen to the problem of “identification and membership” 
of norms to a system, it does not mean that for Kelsen validity is reduced to it (Nino 1978: 258-259). 
According to Nino, this confusion is due to the basic norm being the answer to both issues—membership 
and binding force—, despite the fact that both answers are not coextensive. For example, “[i]f we accept 
the validity of a certain set of legal norms, we are committed to accepting the validity of certain other 
norms, not only when the norms whose validity we accept authorize the issuance of these other norms, but 
also when they ‘recognize’ or establish the obligation to obey these other norms. Thus, it has been argued 
[Raz] that a legal system could recognize as valid the rules of other legal systems or of private associations 
without thereby implying that those rules become part of the legal system in question” (Nino 1978: 260). 
This is more notorious in the case of “invalidatable norms”, that is, norms done without the requirements 
of the system but which are valid until removed by certain procedure, which are therefore valid despite 
not belonging to the system (Nino 1978: 260-261). Van Roermund argues that these situations do not 
constitute actual validity but a different stage termed “bindingness”, cf. Van Roermund 2013: 26; see also 
id. 2000: 207. This category corresponds roughly to Guastini’s “weak sense” of validity (cf. Guastini 
1998: 329). Partially disagreeing with Nino’s analysis, cf. Bulygin 1990: 309ff.
12 According to Bulygin, this difficulty in Kelsen’s work is even present in his late and skeptic phase: 
although he recognized the fictitious character of the basic norm, he “did not draw the unavoidable 
conclusion, namely, that the concept of validity as binding force should play no role at all in the Pure 
Theory of Law, once the theory is stripped of its purely rethorical Kantianism” (Bulygin 1990: 314).
13 The problem at hand concerns an external perspective, that is, the role the binding force of rules could 



Legal positivism and the binding character of the law 

11

question that follows is how to assess (if it is possible), from a positivist perspective, 
the pervasive idea of the binding character of law that permeates legal practice and 
also theoretical constructions (even canonical positivist constructions like Kelsen’s), 
a question to which this book is devoted. The study of some theories of the binding 
character of law will show, mostly through their shortcomings, that said idea constitutes 
a character that is taken for granted in our understanding of legal systems as something 
that is not disposable by law’s addressees. In Chapter IV it will be necessary to come back 
to Kelsen’s theory and to the ways it was subjected to rigorous criticism by empirically 
oriented theories of law.

 2.  Binding force embedded in an “internal point of view” (Hart)

Speaking about positive law calls forth, undoubtedly, the idea of its binding force. 
Kelsen followed the difficult path of treating this binding force as the essence of 
normative validity and, as such, as the key for the existence of the law: a norm of law 
exists when the behavior it commands ought to be performed, and its addressees are 
bound to perform them.

Consistently with the demands of positivity, Hart takes a turn and places the accent on 
the fact that binding force comes up when we are, indeed, “speaking” about the law. For 
him, how and it what sense we do speak about the law is the first and foremost question 
we should answer in this respect. In the next pages, I will briefly explain what I deem to 
be Hart’s take on the binding force of law, as it follows explicitly and implicitly from 
his analysis of how we speak about the law. In doing so, I will avoid a general and total 
explanation of Hart’s well-known theory of law and will just select some of its main 
tenets to advance my explanation. In later parts of this book, however, several Hartian 
insights will be dealt with and elaborated in the context of the apposite discussions.

According to Hart, it is possible to talk about legal rules in two manners: either one 
undertakes an internal point of view, which is the one had by an addressee of the rule 
that accepts it and takes it as a guide of conduct; or one starts from an external point 
of view, which is taken by a mere observer that does not accept the rule (Hart 1961: 
89).14 Hart means with the opposition between external and internal points of view 
play in the description of legal systems. Positivism indeed implies that the sentences of legal science are 
descriptive and non-normative. Raz claims that both Kelsen and Hart abandon this canon (what he calls 
the “reductive semantic thesis” – Raz 1981: 239; 242ff). This is mistaken. As Bulygin points out, Kelsen 
certainly considers that the external and theoretical sentences of legal science are normative, but neither 
Kelsen, Hart, nor other paradigmatic positivists have ever claimed that internal or practical statements are 
descriptive (cf. Bulygin 1981: 432).
14 “When a social group has certain rules of conduct, this fact affords an opportunity for many closely 
related yet different kinds of assertion; for it is possible to be concerned with the rules, either merely as an 
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that there is a difference between understanding the norm as an empirical fact and 
assessing its existence like a mere observer (external aspect), and approaching it as a 
norm through which one can critically assess the behaviors it regulates as normed facts 
(internal aspect). It is from the latter’s perspective that it makes sense to talk about 
validity and to use deontic phrases such as “I must…”, “You are forbidden to do…”, etc. 
and to say that one has an obligation (Hart 1961: 56ff, 88ff). Hart sees this internal 
point of view as something beyond feelings or a mere psychological state of the person 
who utters statements about law internally. The point, says Hart, is not that people feel 
any sort of compulsion because of a norm (what Hart exemplifies with the expression 
“being obliged” — Hart 1961: 82), but that they have “a critical reflective attitude to 
certain patterns of behaviour as a common standard, and that this should display itself in 
criticism (including self-criticism), demands for conformity, and in acknowledgements 
that such criticism and demands are justified, all of which find their characteristic 
expression in the normative terminology of ‘ought’, ‘must’, and ‘should’, ‘right’ and 
‘wrong’” (Hart 1961: 57). Hence, it is the acceptance of rules what allows that one can 
meaningfully talk about them “in one situation after another, as guides to the conduct of 
social life, as the basis for claims, demands, admissions, criticism, or punishment, viz., in 
all the familiar transactions of life according to rules” (Hart 1961: 90), and one can, in 
particular, say that a certain subject “has an obligation” (cf. Hart 1961: 82).

This reliance on acceptance and on a “critical reflective attitude” that enables normative 
speech emphasizes the existence of rules in the act through which subjects “recognize” 
that some rules exist: ultimately, a subject would never say that he or others have an 
obligation, from an internal perspective, if he disregards the existence of the rules that 
support this form of speech. The existence of norms is, therefore, a putative phenomenon 
(cf. Hart 1961: 108; id. 1982: 227-228; infra, 48, n. 53). This becomes clearer in 
Hart’s analysis of the rule of recognition of legal systems. For Hart, the determination 
of the rules of a legal system is done with the aid of a secondary rule (a rule about regular 
primary rules — cf. Hart 1961: 94) that specifies “some feature or features possession 
of which by a suggested rule is taken as a conclusive affirmative indication that it is a 
rule of the group to be supported by the social pressure it exerts” (Hart 1961: 94). 
When a rule of recognition is used, it can be done without making explicit mention of 
it, with expressions such as “it is the law that…”, in which the speaker adopts a totally 
internal point of view and takes for granted the legality of the norms he is referring too. 
Observers, on the other hand, would not make these internal statements, but external 
ones, like “In England they recognize as law… whatever the Queen in Parliament 
enacts…” (Hart 1961: 102).

observer who does not himself accept them, or as a member of the group which accepts and uses them as 
guides to conduct. We may call these respectively the ‘external’ and the ‘internal points of view’” (Hart 
1961: 89).
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For Hart, understanding these two types of statements about the rule of recognition leads 
to the solution of the theoretical problems that arise around legal validity. The validity 
of most rules of the system, says Hart, is only conceivable through internal statements, 
through which it is said that a rule satisfies the criteria of a rule of recognition and is, 
therefore, a rule of the system (Hart 1961: 103). In contrast, the rule of recognition 
itself can only be said to exist by an external statement: in effect, if a rule of recognition 
encompasses the criteria of validity, it must be an ultimate rule, because a rule that 
qualified the rule of recognition as valid would be the actual rule of recognition of the 
system; hence, the rule of recognition cannot be deemed to be valid, but only existent 
empirically:

 “In this respect, however, as in others a rule of recognition is unlike other rules of the  
 system. The assertion that it exists can only be an external statement of fact. For  
 whereas a subordinate rule of a system may be valid and in that sense ‘exist’ even if  
 it is generally disregarded, the rule of recognition exists only as a complex, but  
 normally concordant, practice of the courts, officials, and private persons in  
 identifying the law by reference to certain criteria. Its existence is a matter of fact”  
 (Hart 1961: 110).

In this scheme, internal statements are of the sort in which concepts such as the binding 
character of rules make sense, as saying that something ought to be done implies that 
there is a rule that effectively exists and determines that deontic status. Externally, on 
the contrary, there is only a set of behaviors of people to be observed, both by persons in 
positions of factual power and others who simply abide to the behaviors stated in certain 
written and verbal utterances. Therefore, without the act of “recognition”, normative 
speech is simply impossible or figurative.

However, Hart further clarifies that the existence of a rule (be it through its direct 
acceptance or its indirect rule of recognition-mediated acceptance) does not suffice for 
one to talk about obligations; indeed, certain rules that use deontic terms such as “ought” 
and “must” do not imply the creation of obligations, such as etiquette or grammar 
rules. For Hart, we are faced with actual obligations, “when the general demand for 
conformity is insistent and the social pressure brought to bear upon those who deviate or 
threaten to deviate is great” and, concretely, we will tend to speak of these obligations as 
legal “when physical sanctions are prominent among the forms of pressure” (Hart 1961: 
86). The accepted rules must, then, be of a special kind: those which are accompanied 
by serious social pressure. Additionally, says Hart, this primary element of speech about 
obligations (acceptance plus serious social pressure) goes together naturally with a belief 
in their necessity “to the maintenance of social life or some highly prized feature of it” 
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and with the fact that the behavior at hand may “conflict with what the person who 
owes the duty may wish to do” (Hart 1961: 87).

It is in these last features of obligations where Hart sees the recurrent reference to a 
supposed binding character of rules as a metaphorical expression of normative duties, 
“a bond binding the person obligated… [in which] the social pressure appears as a chain 
binding those who have obligations so that they are not free to do what they want. The 
other end of the chain is sometimes held by the group or their official representatives, 
who insist on performance or exact the penalty” (Hart 1961: 87). However, this 
metaphorical bond potentially misleads one into seeing obligations as a “feeling of 
pressure or compulsion experienced by those who have obligations” (Hart 1961: 88), 
as one can have an obligation without having such an experience. 

In short, in Hartian legal theory the idea of validity as binding force only makes 
sense when the rules that are accompanied by serious social pressure are “accepted” 
or “recognized” by their addressees and their content can be referred in the terms of 
an internal point of view. Such acceptance, however, is mainly a recognition of the 
existence of the norm and must not, in any way, follow from moral reasons (as can be 
concluded from Hart’s insistence in the independence of legal duties from moral ones, 
to which I will come back in Chapter III – cf. Hart 1982: 159-160; infra, 63);15 it 
suffices that the existence of the norm at hand is accepted by a speaker, for him to talk 
meaningfully about obligations.

II. BINDING LAW IN THE EXCEPTION — THE BINDING FORCE OF CONSTITUENT 
POWER

In the case of stable legal systems functioning in normal times, the tools that theories 
provide to determine the factual existence of rules seem to be sufficient to determine 
the legal obligations that emanate from that system, as the internal point of view—
using Hartian terminology—is rather unproblematic when it is clear which are the rules 
accepted in a given society, in such a way that there is an implicit agreement around the 
fact that the law binds and the ways in which it does so. This simplicity breaks apart into 
a grey area whenever the criteria used to identify the rules of the system are replaced, 
suspended or in any other way perturbed. In effect, both from the Kelsenian and the 
Hartian perspective, doubt over the factual existence of rules disturbs their supposed 
mandatory character, be it because the existence of rules is itself identified with their 
binding force (Kelsen), or simply because the internal point of view is shattered by the 
uncertainty over the existent rules (Hart). 

15 In this sense, vid. Bulygin 1981: 437.
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This notwithstanding, there are certain situations in which the whole scheme of the 
system is affected but, somehow, they are not perceived as cases of uncertainty of 
what the law commands or not, but simply as rightful and, to some extent, ordinary 
modifications of the grounds of the system of law by those who can modify it. This is 
the case of the so-called situations of exception in which sovereign power is evoked to 
act above the law, to which I will give especial attention throughout this book. In order 
to do so, I will offer a brief historical example from Colombian positive law, namely, the 
establishment of the so-called National Front in Colombian public law, in the middle 
of the XXth century, and a brief impasse that the system went through during the 
presidential elections that were held in 1962. 

The first moment to take into account is the creation of the National Front. In order to 
conclude a period of undeclared civil unrest between the two traditional parties of the 
country and to make a transition to democratic life after a brief military dictatorship, 
the then ruling provisional military junta convoked a plebiscite in 1957 (Legislative 
Decree 247 of 1957), to give approval to a set of agreements signed by the leaders of 
the Conservative and the Liberal Party. The convoked “people” (meaning citizens of 
both sexes over 21 years old, who had not been stripped of their voting rights by a 
judiciary sentence) approved a text that, among other things, ruled the establishment 
of the National Front: a bureaucratic agreement according to which all branches of 
power would be divided equally between both traditional parties until the elections of 
1968. No provision like this existed in the then valid Constitution of 1886 and, more 
importantly, the use of a popular consultation like 1957’s plebiscite was not a legal 
method for the reformation of the Constitution. The change, however, was immediately 
justified as an act of the constituent power, whose right to change the established order 
at will was taken as a dogma. Consequently, rights to occupy administrative and political 
positions based in the National Front agreement were deemed to exist and citizens were 
supposedly bound by the popular sovereign decision.

It goes without saying that the implementation of the system was done neither by any 
sort of mystical subject called “the people”, nor by the total aggregation of citizens 
(not to mention “inhabitants”, to remove most of the fictions involved) in consensus. 
It was done, instead, through a set of imperatives given by the ruling military junta in 
“representation” of the constituent power, alleging legitimacy because of the results of 
the plebiscite. These clarifications notwithstanding, an exception was decided to be in 
course and a law-creating decision was taken.

Later on, the Congress put forward a constitutional reform (Legislative Act 1 of 1958), 
establishing that the Presidency of the country would be occupied alternatively by 
liberals and conservatives, until 1974. Given that a liberal was elected President in 1958, 
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the reformed Constitution ruled that every candidate for the next presidential election 
(to be held in 1962) had to be conservative, either a member of the official Conservative 
Party or a person claiming to be a “conservative dissident”.

Not surprisingly, the official conservative candidate, Guillermo León Valencia, won 
the election by a landslide. Among the losers, however, two candidates’ votes were 
annulled: on the one hand, the votes given to former dictator Gustavo Rojas Pinilla, 
who finished fourth and ran as a conservative dissident (through the Alianza Nacional 
Popular party) were annulled because he had been stripped of his political rights by the 
Senate in 1959. On the other hand, Alfonso López Michelsen had presented his 
name as a “liberal dissident”, against the Constitution and the official liberal leadership 
(which supported the National Front and, therefore, the official conservative candidate), 
on behalf of the so-called Movimiento Revolucionario Liberal. Since his candidacy was 
not conservative (not even “dissident conservative”), votes given to him—which granted 
him a second place in the election—did not count.

It is remarkable that both Rojas Pinilla and López Michelsen knew that their 
candidacies were against the law and that, in principle, they could not be elected. The 
case of the latter is even more prominent, because even if it would have been extremely 
strange for the political environment of the time, López Michelsen could have ran 
legally as a “conservative dissident”; in effect, as the National Front regime did not require 
that candidates were actually affiliated to any of the ruling parties, a mere declaration 
of “liberalism” or “conservatism” was enough to run; however, he consciously chose to 
run for president illegally. Both candidates were actually invoking—even explicitly—the 
constituent power: if the success of the plebiscite from 1957 meant that the people were 
theoretically able to suspend parts of the legal order through a direct decision, then 
it would be possible to do that again and revoke the National Front system (against 
which both candidates stood) and revoke the rules that justified the annulment of their 
hypothetical victory. 

How to give account of this whole procedure from the positivistic outlooks we have 
sketched? How do we know that the provisions that established the National Front 
were binding? Let us start with the classic Kelsenian approach. As explained before, 
here the question about the binding force of these rules is the same as the question of 
their existence, but a brute ontological act is not capable of bringing normativity to a 
text. The foundation of the National Front had no reference in any rule of law and, as 
such, could not be considered to be binding directly just because its alleged democratic 
origin. The basic norm used by legal scientists approaching Colombian law had to 
say that, until that point, the Constitution of 1886, counting as a first Constitution 
that made an absolute breach with the previous Constitution of 1863 and re-founded 
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the Republic,16 was valid. According to such a norm, obviously, the National Front 
was contrary to the law, but taking this to its final consequences would have been—
somehow—scientifically inaccurate, because factually the National Front was imposed 
as an element of Colombian public law (and, as we saw, a Kelsenian must pay attention 
to the demands of effectivity that Kelsen eventually included as a condition of the basic 
norm, to preserve the positivist character of his theory). Nevertheless, it would have 
also been inaccurate to say that the whole of the system was altered or that there was 
a revolution that set a new order: besides some bureaucratic arrangements, the change 
that came with the National Front did not touch most of the system and the whole of it 
was perceived to be the same system as before.17

Hence, the Kelsenian student of Colombian law of 1962, in order to keep his findings 
“normative” and be, with it, a proper and pure legal scientist, would have needed to 
formulate a new basic norm. A basic norm that would have had a rather indeterminate 
content, as several formulations would have been satisfactory as an ad hoc basic norm. If 
the template for a basic norm is that “[c]oercion is to be applied under certain conditions 
and in a certain way, namely, as determined by the framers of the first constitution or 
by the authorities to whom they have delegated appropriate powers” (Kelsen 1934: 
57), one could argue that the basic norm of Colombian law of 1962 would be that 
“coercion is to be applied (…) as determined by the framers of the Constitution of 1886 
and by the Military Junta in 1957”, or “coercion is to be applied (…) as determined 
by the people, who acted through their representatives in 1886 and 1957—but not in 
1863—”, or even bluntly “coercion is to be applied (…) as determined in the text of 
the Constitution printed in the official publishing house in 1957, regardless of who is 
its author”. 

All of these ad hoc solutions are adequate, as long as they adapt to a set of empirical 
facts: certain rules were effective and were being followed by officials—who accepted 
peacefully all around the country the validity of the Constitution of 1886 and the 
reform of 1957. A legal scientist that had used a basic norm in 1962, establishing that 
“coercion is to be applied (…) as determined by the framers of the Constitution of 1886 
exclusively” would have failed to describe positive law—he would have likely been in 
16 According to article 210 of the Constitution of 1886, its predecessor of 1863 had ceased to exist because 
of “completed facts” (“hechos consumados”). The authors of the new Constitution claimed a complete 
disruption between the two orders. Because of this, although several norms that were valid under the 
previous Constitutions remained in the new order, they all had to be “revalidated”—and most of the times 
with important conditionings—through different Constitutional and legal acts.
17 Here I use the concept of legal system that follows from Kelsen’s approach to what normative systems 
amount to. According to more contemporary approaches of the systematization of the law, the construction 
of a system follows from selecting its components, in a way that makes every different set of rules a different 
system. From this perspective, the change of just one sentence in a set means that we are in front of a 
different system altogether (cf. Alchourrón/Bulygin 1971: 74ff).
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the very unscientific position of injecting his opposition to the National Front into his 
theoretical propositions; in contrast, if for any reason the elections had been won by 
López Michelsen or Rojas Pinilla and the political consequences had implied seeing 
the 1957 reform as an illegitimate short-lived mishap, that basic norm would have been 
scientifically useful. To remain positivistic, the basic norm’s content would have to be 
determined by a set of facts, then the basic norm would ground the validity of the 
whole system, and, finally, it could be concluded that the system exists qua legal system. 
And, of course, it would also be binding in the world of ought. In this procedure, the 
Kelsenian, somehow and against his own creed, has derived the deontic character of the 
system from the world of facts, leading us back to the problems of the pure theory of law 
that we summarily pointed out in the previous section.

On the contrary, a Hartian approach would take this empirical road directly: the 
determination of the law that exists would be a rule of recognition whose content would 
simply be a free reference to the several features that permit the identification of rules 
from the behavior of officials. The elements of such a referent would be ductile enough 
to include all the minor variants that the several political possibilities of the case pose: 
if, for example, officials disobeyed the results of the plebiscite of 1957 or if they had 
disregarded a hypothetical victory of the liberal dissidents in the elections of 1962, the 
consequences of their disobedience would be the content of the rule of recognition.18 
Then, once the existence of the rules of the system is assessed, an internal point of 
view is enabled (as long as the agreement and certainty around the set of rules that 
count is extended enough) and the binding force of law can be talked about in practical 
statements. In the case at hand, serious social and institutional pressure would have 
reinforced the existence of the rules in question, probably with an ideological adherence 
to the democratic commitment to the National Front. Nevertheless, this assessment in 
principle says nothing about what constitutes this binding force beyond the fact that 
utterances about it depend on the acceptance of a set of rules and the question about 
what this acceptance is remains open. What was so easy to accept about a sui generis 
election, never done before in the country’s history, to act above the Constitution (the 
“norm of norms”, as jurists refer to it in a mantra-like fashion)? Why was it accepted 
that the legal order was not replaced by a new order, when the Constitutional order’s 
hierarchy was altered? And beyond the case itself, what is the acceptance of a rule and 
how does it come to be?

18 This lexicographic procedure of the formation of the rule of recognition shows, as Alchourrón and 
Bulygin have pointed out, that a rule of recognition or a basic norm are not actually rules of conduct, as 
understood by Kelsen and Hart, but conceptual rules: they define what accounts for the validity (as factual 
existence) of legal norms and do not command any sort of behavior. In other words, a rule of recognition 
does not command what judges owe to do, but compiles the general features that help identify the rules they 
use (Alchourrón/Bulygin 1971: 73).
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As pointed out in the previous section, Kelsen’s approach to the binding force of the law 
as the form of existence is at odds with positivism. On the contrary, Hart’s approach is 
consistently positivistic, in the sense that it describes the elements of a legal system and 
how, once they are given, people make meaningful utterances about legal obligations. 
Given the commitment I have expressed to what Bobbio has called methodological 
positivism, I will take the Hartian view as a consistent departure point with a legal 
positivist outlook. This consistency, of course, comes at a price, as Hart’s theory deals 
exclusively with the binding force of law in a non-cognitive and expressivist manner: the 
only thing that is explained is how people refer to obligations in a pragmatic setting (the 
internal point of view) and that legal duties follow from the acceptance of rules, that is, 
they depend on an expression by the subjects at hand—be it moral or not—. 

In the following two chapters I will examine two theories that, embedded in the analytic 
positivist tradition of which Hart’s work is a paradigm, try to make sense of how the 
law effectively creates duties and binds—regardless of how people talk about it. This 
discussion will reveal certain aspects of our understanding of the binding character of 
law, mainly the fact that its acceptance is not at the disposition of the addressees of 
the law, neither as actors of a legal plan nor as autonomous legal subjects. This radical 
heteronomy of the law will require us to look closely at what the effective recognition 
or acceptance or rules amounts to in the empirical world, for which we will study, in 
Chapters IV and V, the way in which Scandinavian realists discussed the limitations 
of the Kelsenian approach and several forms of theories that explained the binding 
character of law as a will-dependent entity. This discussion, as will transpire, constitutes 
the ground of my analysis of the so-called binding force of the law.
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Introduction

Some of mainstream theories of the law hold that a “sovereign will” commands and 
creates the whole of legal systems, including customary law (which is deemed law if 
and only if it is recognized by the sovereign legislator). These theories can be linked to 
Statism, an ideology widely popular all around the western world, especially because 
of the weight held by the idea of constituent power and contractualism in political 
democratic discourse: once it is claimed that the people is the source of all political 
and legitimate power, law is immediately seen as the manifestation of popular will 
and its power as law is seen as derived from democratic authorship (cf. infra, 215). 
In legal theory, however, the explanation of constituent power opens a debate that is 
not so clearly solved. Although the constituted authorities find progressively a point of 
justification for the norms they create inside a system, the question has to be necessarily 
transferred to the constituent power as well. The most well-known approach to this 
difficulty is Kelsen’s, referred in the previous chapter, who holds that a constituent 
power cannot be deemed sovereign unless some non-posited norm is presupposed as 
authorizing said power. 

Certain authors have recently tried to explain legal obligations and the unity of legal 
systems in a comprehensive way as the product of the action undertaken by collective 
actors, in a neutral manner devoid of any sort of political affiliation or even detached 
from the limitations of State law. According to these authors, action developed in a joint 
manner by several individuals is, somehow, a pre-normative entity able to create legal 
institutions, capable of binding its members to norms and other requirements. This 
approach attempts to overcome the shortcomings of traditional bilateral explanations of 
legal obligation that struggle with the opposition between authorities and the addressees 
of law. When the grounds of authority and the creation of legal systems are explained 
as an A-to-B affair, the question of why someone has power to command over others 
and why the latter have a duty to obey is unavoidable. Traditional theories, such as 
contractualism, could only justify legal obligation if the addressee himself accepted (e.g. 
through a social contract) the entitlement of authority. This solution, of course, entails 
that the final decision over authority is actually held by the addressee, and that any form 
of authority is subject to his autonomous decision to “renounce” self-government in 
favor of others. What the new approach proposes is to understand that both authorities 
and addressees create legal systems as a joint venture, acting as a first-person plural. In 
this case, legal obligation would theoretically appear under a different light, as there is 
no further need to ground heteronomy in a process that, clearly, simply states a case of 
collective autonomy.
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Shapiro’s planning theory of law should be read in this key. In this chapter I will analyze 
his proposal and criticize his attempt at solving the difficulties of the binding character 
of legal obligation and the unity of legal systems that, according to the realist critique 
that I will undertake from Chapter IV onwards, seems to be an unfounded collective 
self-deceit. Before proceeding to explain Shapiro’s theoretical proposal, I will briefly 
refer to the idea of collective action that guides his theory. 

 
I.	Acting	together

What is it to “act together” or as a first-person plural? As pointed out by Gilbert, in 
certain circumstances a group of individuals act in a sense of togetherness that exceeds 
their personal stances and creates a situation on which it is possible to talk about said 
persons as a “we together”. The author illustrates this possibility with the case of two 
persons walking together, who seem to have an obligation towards each other (reach the 
place where they are directed to) and can even demand that their peer behaves in certain 
ways (e.g. walkers can expect a reasonable pace from their peers), but their union cannot 
be merely explained by the fact that they share a common goal (two people could walk 
towards one same place because they both, individually, desire to do so – Gilbert 1990: 
2-6). Those expectations only emerge when walkers see themselves as a plural subject, 
because walkers have agreed to walk together: in certain circumstances, persons express 
a form of “conditional commitment such that (as is understood) only when everyone 
has done similarly is anyone committed. Thus all wills are bound simultaneously and 
interdependently” (Gilbert 1990: 7). When this happens, “no one can release himself 
from the commitment; each is obligated to all the others for performance; each is (thus) 
entitled to performance from the rest” (Gilbert 1990: 7-8), and when the walkers 
refer to themselves as “we”, the use of this pronoun goes beyond a mere addition of 
the individual goals of the participants and said goals are reflexively understood as “our 
goal”.19 This concept, argues Gilbert, is what lies behind human social groups (Gilbert 
1990: 9). 

In a similar sense, Pettit holds that collectives exist as long as they display mental 
properties different from those of its constituting individuals, both in judgment and 
intention. This means that their existence depends on their possibility to behave 
in discordance with the will and knowledge of its members (Pettit 2001: 114-

19 “I have argued that going for a walk together with another person involves participating in an activity of 
a special kind, one whose goal is the goal of a plural subject, as opposed to the shared personal goal of the 
participants. Alternatively, going for a walk involves an ‘our goal’ as opposed to two or more ‘my goals’. I 
take it that there are many activities of this kind, which may be referred to as ‘shared‘, ‘joint’, or ‘collective’ 
action. Examples will include traveling together, eating together, dancing together, investigating the murder 
together, and so on” (Gilbert 1990: 9).



Legal obligation through planning 

25

115). According to Pettit, the identity of collectivities is a matter of “interpersonal 
organization, not neuronal or psychological architecture”. Collectivities, the author 
continues, “are not centres of perception or memory or sentience. They form their 
collective minds only on a restricted range of matters, to do with whatever purpose 
they are organized to advance. And they are artificial creatures whose responses may be 
governed by reason, not in the spontaneous manner that is characteristic of individual 
human beings, but only in a painstaking fashion. Their reasoning may be as tortuous 
as that of the impaired human being who has to work out reflectively, case by case, that 
in virtue of believing that p and that if p then q, he or she ought also to believe that q” 
(Pettit 2001: 118-119).

Unlike individuals, the collective subjects Gilbert and Pettit talk about are not given 
in nature, so one must wonder how they come to be. Gilbert’s example of two people 
walking together draws its base from having a shared goal. But it may be that not all social 
groups have a joint goal (e.g. families); therefore, argues this author, it is likely that they 
share other features: be it a shared or collective belief or a shared and collective principle 
(Gilbert 1990: 9).20 Gilbert’s example of a common belief is that of two persons who 
think the weather is terrific and then, facing a third person who does not, act committed 
to that belief (one of them can say “we think the weather is terrific”). Regarding a shared 
principle for action, Gilbert refers the cases where social conventions exist, like when 
it is assumed that one of the walkers of a dyad takes the lead of the walk and, because 
of that, his decision to take a turn at some point of the walk is seen as corresponding 
to the plural subject (Gilbert 1990: 10). But this form of addressing the problem 
becomes complex when a political dimension is involved, which actually occurs even 
in the simple example of going for a walk. Here it is where disagreements between 
members could compromise the unity of the plural subject (Gilbert 1990: 10-11). 

This explanation of the constitution of plural subjects is problematic. For example, 
Gilbert relates how a shared principle could exist when it is agreed that one of the 
walkers (Sue) takes the lead of the walk. Now, if the other walker (Jack) deviated, 
Sue could say “I thought I was supposed to make the decisions!” If Jack refused to be 
commanded, does it mean that the collective subject never existed or that it is now 
breaking apart? When dealing with this, Gilbert assumes that the eventual success of 
the establishment of the plural subject relies on consent:

20 “Plural subjecthood, then, extends not only to goals but also, at least, to beliefs and principles of action. 
On my account of social groups, in order to constitute a social group people must constitute a plural subject 
of some kind. And any plural subject is a social group. This makes the account less restrictive.” (Gilbert 
1990: 10).
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 “Sue’s utterance might have been tendentious, but as long as Jack goes along with it, the right  
 attitudes will have been expressed, and thus by these acts themselves a plural subject will  
 have been constituted” (Gilbert 1990: 10).21

In a similar sense, for Pettit collectivities are formed by a renunciation done by 
individuals: “The most natural way to think of them is as agents to which individuals 
give life by suspending their own projects, now on this occasion, now on that, in order 
to serve the collective point of view. Those individuals retain their own points of view, at 
least in a virtual way, as they constitute social integrates in that manner. The integrates 
may take on a life of their own but it is an entirely artificial form of life and it remains 
always dependent on the continuing compliance—in the normal case the voluntary 
compliance—of the individuals who constitute them” (Pettit 2001: 118-119). 

Anyhow, aside from the problems surrounding the formation of collectivities, it is 
important to establish if collectivities can act as subjects, independently from their 
members. According to Pettit collectivities are free when they have discursive 
control, that is, a psychological disposition to respect commitments and demand 
fidelity to commitments made towards one.22 If the action of collectives is materialized 
under discursive control, it is said to be free (Pettit 2001: 120-121). In order to be 
so, collectives would require not only intentional action, but also being a center of 
personhood and selfhood. Regarding the former, the use of words like person and self 
is reserved for agents who can speak for themselves and think of themselves in first-
person indexicals (I, me, my, mine). This characteristic implies that “[n]ot only do they 
have beliefs and desires and intentions, like any intentional subjects. They can give 
expression to those states in words—or in signs of some sort—and they can be held to 
those words; they can be expected, so far as they are sincere, to live up to the words in 
the things they believe and desire and do. Moreover, being able to express the contents 
of their own intentional states, and to live up to them in this way, they can equally be 
expected to be able to mark off those states–say, from the states ascribed to others–as, 
in their own words, what I believe or I desire or I intend or whatever” (Pettit 2001: 
116). According to the author, all those requirements are met by collectivities: they 
are supposed to live up to what they say, their deeds, etc. when they bind themselves 
to the discipline of reason. Collectivities are interlocutors who think of themselves as a 
21 It does not surprise that the author brings up the works of Hobbes and Rousseau, paradigmatic defenders 
of contractualism, to explain the constitution of plural subjects (cf. Gilbert 1990: 11).
22 “Integrated collectivities, by our account of them, are precisely the sorts of collective subjects that can 
enter relationships with other persons, individual or collective, and that can grant and be granted discursive 
control in those relationships. They may themselves exercise force or coercion or manipulation in relation 
to other persons, and they may themselves experience the effects of force or coercion or manipulation. But 
equally they may avoid the practice of such hostile overtures, acknowledging the discursive control of those 
they deal with; and they may be lucky enough not to experience overtures of that kind, being dealt with in 
a discourse-friendly manner” (Pettit 2001: 119-120).
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“we”, from which one can infer that certain statements become true if seen from such a 
perspective (Pettit 2001: 116-117).23

A somewhat globally different account of collective action is offered by Bratman, who 
insists that collective action depends on the existence of “shared intentions”, which 
are not had by a collective mind nor are the attitudes of some individuals; “[r]ather 
it is a state of affairs that consists primarily in attitudes (none of which are themselves 
the shared intention) of the participants and interrelations between those attitudes” 
(Bratman 1993: 122-123). These shared intentions rely on the obtaining of certain 
requisites which Bratman summarizes as follows:

 “We intend to J if and only if
 1.  (a) I intend that we J and (b) you intend that we J.
 2.  I intend that we J in accordance with and because of 1a, 1b, and meshing  
  subplans of 1a and 1b; you intend that we J in accordance with and because of  
  1a, 1b, and meshing subplans of 1a and 1b.
 3.  1 and 2 are common knowledge between us” (Bratman 1993: 121).

According to this, in a simple example (two persons painting a house together), it is said 
that participants share an intention when they have an intention to do an action (J). 
However, this is not enough: first, their intentions must be interlocking, that is, agents 
must want that other agents act because of their own reasons and their respective plans 
must be compatible. This means that painter A must want that painter B paints the 
house because the latter intends to do so (and vice versa), following personal plans that 
do not interfere with each other’s. These requisites are meant to exclude cases of physical 
coercion, where one of the agents does not act because of his intentions: when one 
person is kidnapped and taken somewhere else, even if the kidnapper says “we are going 
to X”, the relevant intentions of the victim are not followed by going to X (Bratman 
1993: 117-118). However, in cases of threats (for example, if the victim of kidnapping 
is not materially taken to X, but he goes “willingly” at gun point), Bratman claims that 
there is a legitimate case of shared intention (Bratman 1997: 132-133), although not 
of “shared collective agency”, where a further requisite excluding coercion is necessary 
(Bratman 1992: 101-102; id. 1997: 133). Second, as much as agents must want their 
23 “We saw earlier that if I think of myself under a proper name, say as PP, then I may believe that PP judges 
both that p and that the truth of ‘p’ entails the truth of ‘q’, and yet see no reason why I should judge that q: 
not, at any rate, unless I believe that I am PP, in which case I will already think of myself under the indexical 
‘I’, not just under the name ‘PP’. The same line of argument goes through in the plural case. Suppose that 
we in a socially integrated group, SI, recognize that SI judges both that p and that the truth of ‘p’ entails the 
truth of ‘q’. That will not lead us as a group to judge that q, unless we make the extra judgment that we are 
SI. And if we do make that judgement then of course we will be thinking of ourselves already in the first, 
plural person, not just under the name ‘SI’. As members of the integrated group, then, we must be possessed 
of a personal point of view and we must be able to think in ‘we’ terms” (Pettit 2001: 117).
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peers to be acting according to their intentions, they must require that for themselves 
as well (reflexivity) (Bratman 1993: 119). Finally, the intentions of participants must 
be public and known to every agent taking part in the shared agency (Bratman 1993: 
117).

It must be insisted that, on Bratman’s approach, shared intentions are a state of affairs 
on which subjective attitudes of individuals somehow relate. This way, whenever the 
corresponding attitudes expressed above are lacking, there is not a shared intention. 
But if the conditions obtain, the existence of the shared intention does not mean, for 
Bratman, that there are non-conditional obligations between the individual agents, as 
Gilbert claims (Bratman 1993: 125ff, id. 1997). 

Taking these ideas of collective agency as a starting point, Shapiro puts forward an 
explanation of the ontology of law and of its binding character, on which the deontic 
statuses that emerge out of law depend on the rationality of self-commitment: when 
an individual is commanded to follow the rules of law, he is somehow following a goal 
he has established for himself as a member of a collective subject (vid. Shapiro 2011: 
127). In these terms, the two-sided notion of authority between a commander and a 
commanded subject is replaced by a self-reflecting move, in which law is imposed by 
“us” on “us”. After explaining Shapiro’s thesis, I will examine if he gives an acceptable 
account of how collectives act independently from its constitutive members and, finally, 
if said account adds anything to the understanding of legal obligation.

 
II. The planning theory of law

Shapiro’s planning theory of law pretends to solve the two main “puzzles” of positivist 
legal theory by understanding law as a form of planning. Said conundrums are presented 
thus by Shapiro: first, if legal authorities are deemed to exist because of laws determining 
them to be so, but laws are simultaneously held to be posited by legal authorities, we 
must wonder if legality is possible at all (the “possibility puzzle” – Shapiro 2011: 42); 
second, given that law appears to the observer as normatively binding, but it is deemed 
to be dependent on positivity (that is, on the factual expedition of its rules), one must 
wonder how ought statuses are derived from situations that are (“Hume’s law” – Shapiro 
2011: 47).24 The reader will quickly realize that these two problems correspond, roughly, 

24 The reference to Hume refers to his very well-known formulation against the possibility of deriving ought 
statements from factual assessments: “In every system of morality, which I have hitherto met with, I have 
always remarked, that the author proceeds for some time in the ordinary ways of reasoning, and establishes 
the being of a God, or makes observations concerning human affairs; when all of a sudden I am surprised 
to find, that instead of the usual copulations of propositions, is, and is not, I meet with no proposition that 
is not connected with an ought, or an ought not. This change is imperceptible; but is however, of the last 
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to the two problematic senses of validity that we discussed in the first chapter: on the one 
hand, the possibility puzzle is the question on how acts of authority can become actual 
“law”, that is, valid as factually existing; on the other hand, the problem of Hume’s law 
refers to how the law effectively creates duties, i.e. to validity as binding force.

For Shapiro, the available theoretical answers to these puzzles are unsatisfactory. 
Particularly interesting to the approach followed here, he says the Hartian response 
to both these questions is unsatisfactory. In Shapiro’s reading, Hart’s solution to the 
possibility puzzle is to claim that legal rules, at the end of the day, are translated into 
the social practices of officials (in Hart’s terms, the basis of the existence of law lies in 
the general efficacy of the system and in the committed practice of a rule of recognition 
by officials – Hart 1961: 115-117). Reducing norms to a practice is, according to 
Shapiro, a category mistake: rules are abstract objects, not concrete events (Shapiro 
2011: 103). Even if Hart answered that he is not claiming that practices and rules are 
the same, but simply that the former necessarily create the latter, Shapiro claims that 
Hart would still be making the same mistake, as many practices do not engender any 
sort of rule (Shapiro 2011: 103-104).

Regarding the second puzzle, Shapiro also criticizes Hart, to whom authority and 
obligation are normative concepts, but not moral ones. They constitute a sort of “side” 
normativity, according to which to have a legal obligation means to judge it proper 
to demand and extract performance from someone: if, for example, a judge says that 
A has a duty, it means that he can demand compliance from him; therefore, having 
a duty is a factual statement on the attitude of the person who demands compliance 
(Shapiro 2011: 101-102). Shapiro claims that Hart’s emotivism does not overcome 
Hume’s objection for two reasons: on the one hand, legal reasoning is possible outside 
of the internal point of view; on the other hand, Hart’s acceptance of law’s normativity 
compromises the distinction between law and morality (Shapiro 2011: 111). In relation 
to the first point, for Hart the line between normative and descriptive judgments lies 
in the approach to objects, not in objects themselves being either normative or factual. 
What characterizes normative judgments is that they give weight to facts in deliberations. 
This implies that legal judgment only happens from the internal point of view, when 
one engages oneself in the specific practice of a rule of recognition. Shapiro claims that 
legal reasoning can be done outside that framework. In effect, normative terminology 
can be used to “redescribe” law: a so-called “bad man”, who does not recognize authority 
at all as legitimate, can rephrase law’s rules in terms of “obligations” and similar terms 
(Shapiro 2011: 112). 
consequence. For as this ought, or ought not, expresses some new relation or affirmation, ‘tis necessary that 
it should be observed and explained; and at the same time that a reason should be given; for what seems 
altogether inconceivable, how this new relation can be a deduction from others, which are entirely different 
from it” (Hume 1738: Book III, Part I, Section I).
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One could, nevertheless, as Raz proposes, differentiate between a “committed” and a 
“detached” form of seeing how legal reasoning is constructed: it is possible to speak 
normatively about law while deeming its rules to be morally valid, but it is also possible 
to do so without accepting the validity of the rule of recognition, without saying anything 
concerning their force as reasons, simply indicating what one ought to do or not from 
“the legal point of view, namely, what ought to be done if legal norms are valid norms” 
(Raz 1975: 175). The truth condition of this detached statement is simply that the rule 
at hand exists in the legal system whence one speaks (Raz 1975: 177). For Shapiro, this 
not only defies semantics, but is incoherent for assuming that one can speak normatively 
and be “detached” at the same time (Shapiro 2011: 415-416, n. 44).

In general, Shapiro says it is senseless to use deontic operators outside of morality. For 
him the existence of common operators in law and morals is not a mere coincidence, 
and Hart’s “factual normativity” is intuitively unacceptable:

 “But once we recognize the social role that legal concepts are typically made to play, it  
 becomes hard to resist the conclusion that these concepts must be moral as well. For concepts  
 such as authority and obligation are characteristically employed in contexts where moral  
 notions are uniquely apt, namely, where the conduct being guided and evaluated is contrary  
 to our self-interest, requires considerable sacrifice, significantly affects the lives of others,  
 and subjects the actor to punishment and censure for failure to comply. Thus, claims of legal  
 authority and obligation are not merely used to guide conduct; they are used to make  
 demands that materially constrain freedom. They are not used simply to assess behavior;  
 they are employed to assess guilt, blame the guilty, and ground coercive and punitive  
 responses. In other words, we are not talking here about demands to go to jail in Monopoly,  
 stand up when an elder enters the room, or avoid splitting infinitives. In legal contexts, we  
 require people to pay their taxes, join the army, pass difficult licensing exams before practicing  
 a profession, and testify in a criminal trial, under the threat of jail or heavy fines. Only moral  
 concepts have the heft to make such serious claims.” (Shapiro 2011: 114)

In order to give an answer to these puzzles he sees as unsolved, Shapiro proposes 
to understand the law as a form of planning. He first explains what it is to plan and 
how from this perspective law can be better understood, as shown by a hypothetical 
construction of a legal system. Afterwards, Shapiro differentiates law from other 
systems, to determine its main characteristics and the central claims of his theory. These 
two steps are summarized under subsections 1 and 2. Subsequently, in the third Section, 
I will offer a critical account of the theory as a whole and I will address why it does not 
succeed in solving the two puzzles it aims to deal with.
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 1.  Planning a legal system

Shapiro’s point of departure is what he deems a hard fact of human rationality: people 
are planning creatures and their ability to plan is not morally conferred by any rule. The 
existence of a plan is a positive fact: plans exist when they are adopted and accepted by 
a group of persons, regardless of their morality (Shapiro 2011: 119).
But what is this ability to plan? According to Shapiro, following Bratman, we, as 
human beings, “not only have desires to achieve complex goals, but we also have the 
capacity to settle on such goals and to organize our behavior over time and between 
persons to attain them” (Shapiro 2011: 119).  Planning, says Shapiro, is a form of 
normativity. Once a plan is envisioned by someone, it must be applied, meaning that it 
must be used to guide action or evaluate conduct (Shapiro 2011: 126). To adopt a plan 
and not apply it is irrational,25 so planning transforms mere intentions into actual norms 
for the parties involved; norms, the existence of which does not depend on other norms, 
but on a fact of reason, namely, that humans can plan: 

 “When a person adopts a personal plan, she thus places herself under the governance of  
 a norm. This power of self-governance is conferred on her by the principles of instrumental  
 rationality. Planning creatures, in other words, have the rational capacity to subject themselves  
 to norms” (Shapiro 2011: 127).26 

Plans have some further defining characteristics: they are positive, “created via adoption 
and sustained through acceptance” (Shapiro 2011: 128). They are also purposive, but 
not every purposive positive rule is a plan; threats, for example, are not plans.27

But planning is not just an individual endeavor: humans can make plans with others. 
Planning together lets us undertake bigger and more complex plans. For them to work, 
there should be coordination between the parties involved (Shapiro 2011: 130-131), 
which leads back to the questions regarding the existence of collective subjects. Shapiro 
25 “Regardless of who applies the plan, rationality requires that the plan adopter make sure that someone 
does. To adopt a plan and not use it, or use it incorrectly, is irrational. In other words, a planner is subject 
to criticism when she forgets that she adopted a certain plan, cannot figure out the content of the plan, 
does not bother to find out what the world is like, fails to use her beliefs to determine the application of the 
plan, uses these beliefs incorrectly, or simply does not carry out the plan that she believe applies” (Shapiro 
2011: 126-127).
26 This dependence on a rational ground leads Shapiro to concede that planning has normative power as 
long as it is rational to obey: “… when an individual adopts a self-governing plan, the disposition to follow 
through is not akin to a brute reflex; it is instead mediated by the recognition that the plan is a justified 
standard of conduct and imposes a rational requirement to carry it out” (Shapiro 2011: 127-128).
27 “To conclude, a plan is a special kind of norm. First, it has a typical structure, namely, it is partial, 
composite, and nested. Second, it is created by a certain kind of process, namely, one that is incremental, 
is purposive, and disposes subjects to comply with the norms created. Third, it is supposed to settle, and 
purports to settle, questions about what is to be done” (Shapiro 2011: 129).
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has said that planning is grounded in a fact of rationality, that is, in a fact on how 
individuals reason over issues. Now, where does the ability to plan lie when we are talking 
about collective subjects? For Shapiro, as for other collective action theorists, there is 
not such a thing as a “collective mind” that has a plan, so a plan can be understood as 
shared by a collective “only if each of the members of the group in some sense accepts 
the plan” (Shapiro 2011: 135). The existence of the plan lies, then, in a particular set of 
persons, who are determined by the fact that the plan is made for them. “This suggests 
that a group shares a plan only if the plan was designed, at least in part, with the group 
in mind, as a joint activity constituted by each member’s individual actions” (Shapiro 
2011: 135). This does not mean that every member of the group is involved in the design 
of the plan, but a person cannot be part of the plan until he agrees to it (Shapiro 2011: 
135). Shapiro also refers to other conditions for shared plans, following Bratman’s 
theory closely: the acceptance of each member entails the commitment to let others do 
their parts of the plan and they must be publicly accessible (Shapiro 2011: 136).

Now, shared plans require some forms of instruments to mitigate their costs, such as 
the establishment of general plans (policies – Shapiro 2011: 139), customs (“planlike” 
norms that emerge spontaneously, but “were not created for the purpose of settling 
questions about proper conduct” – Shapiro 2011: 140) and hierarchy (vertical division 
of labor – Shapiro 2011: 141). Additionally, massively shared agency—that of several 
people involved with high complexity— requires several mechanisms to which simple 
planning and hierarchy are not good enough, so a horizontal division of labor, “a dense 
network of plans” and “sophisticated planning structures” are required as well (Shapiro 
2011: 144).

When shared plans involve hierarchy, they are self-regulated: they specify how to 
produce plans, leading to a complex arrangement of plans inside plans. Furthermore, 
in complex planning some members are not attached to the original plan with the same 
commitment and interest in its goals as the founding members; in an enterprise, for 
example, there is a difference between the owners’ commitment to the established goals 
and the particularized commitment of the employees with their tasks. There are several 
policies to include new people in plans with a reduced extend of their commitment, 
such as stipulations, factorizations, permissions, authorizations and instructions (Shapiro 
2011: 145-148). 

These different levels of commitment between members and, especially, the existence 
of hierarchy bring up the question of why subordinated persons are obliged to obey 
plans. For Shapiro, authoritative plans are valid when members of the group accept 
them, when they “agree to surrender their exclusive power to plan and commit to follow 
the plans formulated and applied by the authorized members” (Shapiro 2011: 142). 
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This acceptance is capable of creating duties of obedience, as a product of instrumental 
rationality: if someone agreed to be part of a plan that sets out hierarchy, it would be 
inconsistent not to follow the authoritative acts. This does not mean that every person 
should always and in every circumstance comply, as some immoral commands could 
be outweighed (Shapiro 2011: 142-143); however, the acceptance to be part of a plan, 
according to Shapiro, can be obtained by threats, which means some of the participants 
“accept” the plan because of fear and violence (Shapiro 2011: 143). Moreover, in 
massively shared agency people get involved in huge schemes, with participants not 
being required to either accept the whole plan or value its ends. The complex modern 
world is an example of such agency, in which alienation is necessary in order to operate, 
which does not annul the possibility of people taking part in plans.28 Again, Shapiro 
concedes that some participants are taken into plans by force, even if it is required in 
order for a plan to exist that most plan-takers accept the plan voluntarily (Shapiro 
2011: 150). One must wonder how in these cases it is possible to say that “instrumental 
rationality” works in the sense Shapiro refers to those who accept voluntarily, but I will 
deal with this later.

After explaining how planning works, Shapiro moves forward to his core claim: law 
is planning. Plans, says Shapiro, are almost a necessary condition of communal life, 
because they can create a settled instance for resolving disputes: once any problem arises, 
the involved parts do not need to argue or fight in favor of a solution, as the matter is 
already solved in the plan (Shapiro 2011: 152-153). For Shapiro, law is one remarkable 
instrument to resolve a set of difficulties that are faced in the course of communal life 
(what he calls “the circumstances of legality”),29 which cannot be addressed with other 
forms of planning.30 

In order to explain this, Shapiro tells a tale of how a group of people, in a pre-legal 
situation, finally establishes a legal system through the exercise of planning. According 

28 “In order for a group to act together, they need not intend the success of the joint enterprise. They 
need only share a plan. That plan, in turn, can be developed by someone who does intend the success of 
the joint activity. As long as participants accept the plan, intentionally play their parts, and resolve their 
disputes peacefully and openly, and all of this is common knowledge, they are acting together intentionally” 
(Shapiro 2011: 149).
29 The circumstances of legality occur when a community “has numerous and serious moral problems 
whose solutions are complex, contentious, or arbitrary”, but ordinary non-legal planning (“improvisation, 
spontaneous ordering, private agreements, communal consensus, or personalized hierarchies”) would be 
too costly, making it necessary to recur to “the sophisticated technologies of social planning that only legal 
institutions provide” (Shapiro 2011: 170).
30 “According to what I will call the “Planning Theory of Law,” legal systems are institutions of social 
planning and their fundamental aim is to compensate for the deficiencies of alternative forms of planning in the 
circumstances of legality. Legal institutions are supposed to enable communities to overcome the complexity, 
contentiousness, and arbitrariness of communal life by resolving those social problems that cannot be 
solved, or solved as well, by nonlegal means alone” (Shapiro 2011: 171).
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to Shapiro, this exercise is useful (although not historical at all), because it portrays 
the adequacy of the technology of planning in the creation of legal systems and how 
every society facing the difficulties of a pre-legal state would require the procedures of 
plan-adoption and their application. Furthermore, the exercise would demonstrate that 
human agency is a sufficient condition for legality, without involving moral legitimacy 
of any kind (Shapiro 2011: 156).

The procedure Shapiro describes can be summarized as follows. At first, members of 
a society negotiate the distinct tasks they want to undertake privately, without proper 
social planning (Shapiro 2011: 157), but later on social planning appears, in order to 
carry out projects that are required to face some collective difficulties. The first form 
of planning is consensus as an ongoing shared activity (decisions are taken with the 
agreement of every member of the group), but it is replaced by a system of hierarchy 
later, when it becomes inefficacious (Shapiro 2011: 163). Then, the makers of the chief 
or master plan are chosen, as well as those who are going to apply it, in order to establish 
a set of goals and procedures to address communal problems in general and to establish 
methods of sub-planning to take care of particular situations (Shapiro 2011: 165). 
The master plan is a shared plan, “as it has been designed by the social planners, it is 
accessible to them, and they accept it” (Shapiro 2011: 165), but the whole community 
is not necessary on board with it, as it was created by just a segment of the group. “This 
means—says Shapiro—that it is not necessary for the community to accept the shared 
plan in order for it to obtain” (Shapiro 2011: 165-166).

Having a master plan creates a center of legitimacy which is independent of its 
righteousness and gives a binding character to the determinations done according to 
the master plan. Therefore, “[w]hen one of the designated appliers determines that a 
policy has been satisfied or violated, his or her judgment does not need to be regarded 
as wise or right by anyone involved. It is binding simply because it was applied by 
the authorized individual” (Shapiro 2011: 166). This internal reference warrants the 
persistence in time of authorities and plans, especially when the plan creates offices, 
which are filled with different persons over time (Shapiro 2011: 166-167). Additionally, 
the formal conditions of planning are set too, institutionalizing them and making them 
independent of the planners’ intentions (Shapiro 2011: 168).

Aside from all these characteristics of planning, Shapiro refers to two other traditional 
topics of legal theory, which define the essential elements of his concept of law: first, he 
claims that sanctions are not a necessary feature of law (Shapiro 2011: 169); second, 
on the contrary, he says that a particular aim in the plan is necessary: law is supposed to 
“compensate for the deficiencies of nonlegal forms of planning by planning in the ‘right’ 
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way, namely, by adopting and applying morally sensible plans in a morally legitimate 
manner” (Shapiro 2011: 171).

This planning theory of law, according to Shapiro, is based on two tenets: first, it 
explains why we consider law to be valuable, by pointing out that planning is necessary. 
Second, when law does not seem useful (like among hunter-gatherer groups), we do 
not deem law as desirable (Shapiro 2011: 172). This would demonstrate, on Shapiro’s 
account, that law’s reason to be is to compensate what non-legal planning is unable 
to do. Now, this character of law also excludes the idea that law serves some necessary 
substantive ends, as the legal form of planning is an “all-purpose tool” to pursue 
different goals (Shapiro 2011: 173). Therefore, the existence of a legal plan is factual 
and can be asserted independently of it being morally acceptable (it could even be hated 
by the population to which it is subject, as long as the relevant social facts obtain). 
Since Shapiro concedes that legal systems can be “hated” by the governed people, one 
must wonder if this compromises the role “acceptance” plays in the whole joint venture 
of planning. Shapiro’s view becomes more confusing when he simply states, shortly 
thereafter, that the acceptance “by most members of the group” is actually not necessary, 
as it is enough to have the account of the officials:

 “The shared plan may have no support from the population at large; those governed by it  
 may absolutely hate it. Nevertheless, if the social facts obtain for plan sharing—if most  
 officials accept a publicly accessible plan designed for them—then the shared plan will exist”  
 (Shapiro 2011: 177; see also 211).

 2.  The essential elements of legal planning

Shapiro makes a systematic defense of his theory by presenting its basic elements 
through three theses (the planning, the shared agency and the moral aim theses),31 which 
distinguish law from other forms of planning.

The first thesis of his theory is the planning thesis, according to which “[l]egal activity 
is an activity of social planning” (Shapiro 2011: 195). Deeming law to be a form of 
planning means that it is more than “just norms”, says Shapiro. This lets us understand 
some of its features:

31 After explaining these three main theses, Shapiro includes a further characteristic of legal systems, that 
is, that they are endowed with a self-certifying validity (Shapiro 2011: 221ff). This element does not follow 
from the planning theory itself and is hardly relevant to our discussion, so I will pass it by.
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 1.  Plans are done progressively and through stages, with the possibility of reviewing  
  and repudiating their content (Shapiro 2011: 195).32

 2.  Most planning is done in an top-down manner, in a hierarchical way, but it is also  
  possible for it to be a bottom-up way, like in common law systems (Shapiro  
  2011: 198).

 3.  Law, like general planning, is positive, which makes it a “final” instance,  
  eliminating discussions over the disputes that are regulated by it (Shapiro 2011:  
  200ff).

 4.  Law is settling, dispositive and purposive. The settling character refers to the fact  
  that it resolves disputes and closes the discussion (Shapiro 2011: 201).33 This does  
  not mean, in any case, that law’s commands are indefeasible by other considerations;  
  but the law reserves to itself the determination of the instances in which it is  
  defeasible (Shapiro 2011: 202). The dispositive character of law means that, in  
  order to exist, law must be generally efficacious. This includes compliance out of  
  fear or peer-pressure (Shapiro 2011: 202). Finally, law is purposive, for it has a  
  reason to be: laws are not enacted for their own sake, nor is adjudication a void  
  procedure (Shapiro 2011: 202).

The second thesis Shapiro puts forward is the shared agency thesis, which states that “[l]
egal activity is a shared activity” (Shapiro 2011: 204). According to this, legal activity is 
fully shared by a group of people, in which each part involved plays a role, with higher 
or lesser degrees of involvement in the whole plan. This thesis is justified, according to 
Shapiro, by two reasons: first, intuitively we think that “some legal officials are related 
to one another in a special way: they are each members of particular legal systems” 
(Shapiro 2011: 204).34 Second, it explains the way legal systems operate, which requires 
the coordinated participation of several individuals (Shapiro 2011: 205). 

Shapiro’s shared agency thesis is supposed to give account of the level of consciousness 
and commitment of the people taking part in the enterprise. Firstly, given that in massively 
shared agency “participants may share a plan even though some are not committed to 
the success of the joint activity” (Shapiro 2011: 207), it is possible that officials do not 
32 “In this sense, legal regulation differs from ordinary, nonlegal planning, where the shorter life span of 
plans renders repudiation and revision a less common, though not entirely unusual, phenomenon” (Shapiro 
2011: 197).
33 One must wonder what difference there is between this characteristic and the so-called positive character 
of law that Shapiro referred before.
34 It should be said, by passing, that the first argument is fallacious, as it involves affirming the consequent: 
we indeed deem some legal officials to be part of a same system, but that does not mean that we do it because 
they share an activity, as other reasons for us to do so could obtain.
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share the diverse goals of legal systems. Secondly, given that planning is conscious, it is 
possibly for some parts of the plan to be customary and not willfully planned, as long as 
part of them are purposely done for the group at hand (Shapiro 2011: 207-208). Most 
importantly, Shapiro claims that the shared agency thesis solves the problem of legal 
unity, by linking it to the social relation between the persons involved in a plan: 

 “We might say that two laws are part of the same legal system just in case they are created and  
 applied by officials of the same legal organization. The unity of a set of legal norms is thus  
 derived from the sociality of legal participants. What makes it the case that the laws of a  
 particular system are laws of that system is that they are the products of the activity of one group  
 sharing a plan and working together in planning for a community” (Shapiro 2011: 208).

Legal shared agency has two particular features that set it apart from other forms of 
shared agency and add up to the essential features of law: first, legal shared agency 
deploys itself as an “organization”, by establishing fungible positions for the holders 
of power (offices) and ritualizing the creation of norms with independence of people’s 
actual intentions through institutional activity (Shapiro 2011: 209-211). Second, law 
has “compulsory governance”, meaning that besides rare circumstances, “it is not a valid 
legal defense to claim that one has not consented, or no longer consents, to the authority 
of the law. Acceptance is virtually, and in some systems totally, irrelevant to the legal 
validity of official action and to its applicability” (Shapiro 2011: 212). This contrasts 
heavily with the efforts Shapiro has advanced to see law as a product of planning, where 
acceptance was not irrelevant but constitutive of collective action.

Finally, Shapiro offers his third thesis: the moral aim thesis, which states that “[t]he 
fundamental aim of legal activity is to remedy the moral deficiencies of the circumstances 
of legality” (Shapiro 2011: 2013). This thesis explains, according to Shapiro, why law 
is valued and sometimes not, and why those systems that fail at the moral aim can be 
criticized. With this, says the author, we can separate law from other organizations, like 
the mafia (Shapiro 2011: 215). According to Shapiro, this particular aim must at least 
be had by high-ranking officials, in order for the system to be legal (Shapiro 2011: 
216-217). 

 
III.	A	critical	account

Shapiro’s planning theory of law has several merits, most notably highlighting the 
complexity of purposeful creation of legal norms in highly complex societies. In this sense, 
his theory has an edge over more simple constructions that describe legality with exclusive 
reference to imperatives or to very narrowly defined practices. Additionally, his emphasis 
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on collective authorship gives him a fixed point to understand and address massive and 
revolutionary changes in legal systems, in which the content and structure of legal orders 
seem completely overturned, but we still feel lexicographically compelled to see a certain 
continuity. In this sense, coming back to the National Front example, a state of exception 
and a breach in the structure of the validity of a Constitution are perfectly explained as 
a temporal readjustment of the master plan of a collective actor, the Colombian people, 
which—somehow—remains the same over time. Nevertheless, Shapiro’s construction 
cannot solve the puzzles of legal theory he wanted to address. Before dealing with the 
puzzles in particular, I will offer here a general criticism of the theory.

 1.  An examination of the theory

Although the theory pretends to offer an account of positive law, it ends up constituting, 
given its commitment to the ideas of planning and collective action, a theory of how 
legal systems would make sense and not of how they actually are—defying thus the basic 
aim of legal positivism. Such a process discards, of course, one basic possibility—which 
is the one that, as it will be seen later, will guide the inquiries of this work—: perhaps law 
does not make that much sense and neither does its normativity. Indeed, as I will explain, 
the author assumes that the law is effectively binding and, from that starting point, he 
explains the nature and origin of law in a way that would sustain said normativity (i.e. 
law binds, hence it must be collectively planned). But since law’s normativity is actually 
in question for a positivist theory, the argument is fallacious: I cannot describe how 
the law is by explaining the characteristics it must obtain to be binding, unless I have 
already proved that it is binding. The question must be readdressed to describe how the 
law actually is, and then one can wonder if it is binding and why. If that is the case, the 
first step is to address the hard facts of law, such as the fact that vast numbers of law’s 
addressees are not involved whatsoever in legal design.

As stated in the first part of this chapter, the factual ground of collective agents is a 
difficult issue that somehow leads its way back to individuals, where authors seem to 
rely on consensus or approval by the members of collectives. Shapiro is conscious of 
these difficulties and he concedes that there is not such a thing as a “collective mind” 
that has a plan, so plans are shared by a collective “only if each of the members of the 
group in some sense accepts the plan” (Shapiro 2011: 135). However, many subjects 
of legal systems reject the validity of the institutions, have no saying in their extent 
or are completely alienated from any sort of societal master plan. To say, for example, 
that every addressee of Colombian law was in any way involved in the Constitutional 
processes of the XXIth and XXth century, and in deciding their exceptions would not 
just be a stretch of the imagination, but a blatant falsehood. Because of it being unable 
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to give account of that hard fact, Shapiro’s “acceptance-dependent” model of collective 
action fails to explain rule-creation in legal systems. 
Nevertheless, a first glance at Shapiro’s endeavor could erroneously discard the relevance 
of the inquiry for this hard fact. The author’s approach starts from a hypothetical 
construction of a legal system, in which an imaginary group of people sharing a simple 
plan progressively turns into a massive enterprise. For Shapiro, the plan at hand 
requires that most people (sometimes the formulation shifts to just the officials, vid. 
supra, 35) approve of it, although some members of society are drawn to the plan 
violently. Real legal systems actually do not resemble planning that much, but it seems 
that such arguments are irrelevant against a “state of nature” construction like Shapiro’s. 
In this sense, he rightfully replies that his exercise does not pretend to be historically nor 
sociologically accurate:

 “I should emphasize, of course, that I am not making an empirical claim about the evolution  
 of legal systems or why they were originally created. The state of nature is an analytical device  
 for running a philosophical thought experiment, one that is designed to draw our attention  
 to certain features of law that we might otherwise overlook. By focusing on a group of people  
 who have a perfect understanding of their predicament and have the wherewithal to correct  
 it, the hope is to shed light on our own often imperfect appreciation of the social world. For  
 as we will see, the pressures to create a legal system are hardly unique to this particular fictional  
 setting. Any human community of modest size will experience similar needs for social planning  
 that can only be met by highly sophisticated technologies of plan adoption and application.  
 We may not self-consciously value law for the same reasons they did, but the narrative will  
 enable us to see that we do so implicitly, or at least that we should” (Shapiro 2011: 156).

However, as it follows from Shapiro’s own explanation, factual counterexamples (both 
historical and contemporary) can be relevant. The state of nature hypothesis can have 
two goals, as Shapiro concedes in this quote. The first possibility is to explain how 
law would satisfy people’s needs in an ideal setting, offering a theory of a just legal 
system (in an experiment similar to the one offered by contemporary contractualists and 
procedural justice theorists), so we can see, in Shapiro’s words, why we “self-consciously 
value law… or at least we should”. Here actual or historical systems of law say nothing 
against the state of nature construction, but this theoretical alternative, correlatively, 
says nothing about actual positive law. 

The other possibility is to show, through the minimized experiment of a state of nature 
construction, some necessary aspects of legal orders that are expected to be seen in 
every imaginable system. In Shapiro’s words, an exercise of this kind “is designed to 
draw our attention to certain features of law that we might otherwise overlook”. This 
is, for example, the procedure famously followed by Hart in his explanation of law as 
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a mixture of primary and secondary rules with a recreation of a pre-legal society (Hart 
1961: 79ff). Now, this procedure fails whenever real life counterexamples show that the 
construction is including supposedly “essential” elements that are actually accidental or 
even parasitical. This is in general the case of Shapiro’s construction (although at times 
it seems to be a lege ferenda theory, like the ones of the former kind),35 so factual counter-
examples can play an important role against his construction. And indeed they do.

First of all, although historically coordination and cooperation seem to have had a 
certain role in the appearance of pristine states36 (Christian 2004: 248ff), it has been 
determined that the establishment of states and legal systems followed from a complex 
process that involves the slow and unconscious transformation of rudimentary forms 
of gift-giving that, propelled by certain particular environmental conditions that need 
not necessarily obtain, become violent institutions that exercise coercion with the aid 
of sublimed relations of kinship and other media (cf. Harris 1978: 78ff). It seems 
that, to a great extent, pristine human legal systems were not created through conscious 
planning or anything that even remotely resembles it.37 But, secondly and history aside, 
as legal positivism purports to explain legal systems as they are, it is worth noting that 
contemporary legal systems also have very little do with idealized planning, especially 
when confronted with the roles of legal violence and coercion (no matter how minimal 
attention Shapiro pays to them),38 which come forward when they are contrasted with 
the tenets of the theory itself.

In effect, the theory at hand is built on collective agency as a “fact of rationality”, but 
since it cannot lie in a “collective consciousness”, the inquiry is unavoidably directed to 

35 This ambiguity is present, for example, in Shapiro’s claim that the planning theory is supported by the 
fact that it explains why we do not consider law to be valuable when we deem it as useless (Shapiro 2011: 
172). If the planning theory is a theory of the ontology of law, the fact that it is valued as desirable or not 
is irrelevant, unless “desirability” were deemed to be an essential characteristic of law. But if the latter is 
the case (i.e. that law, in order to be law, has to be a desirable entity), we would be leaving the realm of 
positivism and entering into a hardly defensible natural law thesis, according to which the legal system of a 
group that does not need it or one that configures a useless and harmful plan are not “law”. In any case, it 
goes without saying that the reasons to value law can be very different and varied and are not exhausted by 
the satisfaction of what Shapiro calls the conditions of legality. 
36 “A pristine state is one in which there is no pre-existing state stimulating the process of state formation” 
(Harris 1978: 79). It must be noted that this anthropological concept of state is considerably wider and 
looser than the ones regularly used by lawyers and political philosophers. It simply refers to the conditions 
of societies structured through organized violence.
37 “What I find most remarkable about the evolution of pristine states is that it occurred as the result of an 
unconscious process: the participants in this enormous transformation seem not to have known what they 
were creating. By imperceptible shifts in the redistributive balance from one generation to the next, the 
human species bound itself over into a form of social life in which the many debased themselves on behalf 
of the exaltation of the few” (Harris 1978: 94).
38 “It seems to me a mistake, however, to consider sanctions to be a necessary feature of law. There is nothing 
unimaginable about a sanctionless legal system; in fact, we have just imagined one” (Shapiro 2011: 169).
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the individuals’ attitudes towards plans.39 This is why Shapiro’s exercise requires people’s 
acceptance of the plans—with some contradictions on his formulation, as explained 
above—, be it voluntarily or by force. This form of understanding collectives, which is 
not foreign to that of Gilbert, Pettit or Bratman, dilutes the collective subject into 
its parts: if membership in the collective depends on individual autonomous acceptance, 
collectivity collapses into “concordant individuality” and is hardly anything else than 
a figure of speech about the behavior of several individuals. In that case, even if it is 
said that the obligatory force of a plan lies in the “rational fact” of collective autonomy, 
obligations are still redirected to the rationality of the actual members of the collective.
 
Under such a view, it is unexplainable to think that the force of a set of norms lies 
in a fact of reason according to which a person is bound by his own plans, when the 
involvement of said person in the plan at hand has been done against his will. This is 
clear for Bratman, who insists that shared intentions depend on an interlocking of 
individuals’ agency, discarding from joint action any form of direct coercion (Bratman 
1993: 117-118). He claims, though, that there is a shared intention when one of the 
agents coerces the other through threats (because then the agent would be appealing 
to the other person’s agency – Bratman 1997: 132, n. 7). But this distinction between 
forms of direct and indirect coercion disguises a normative account of voluntariness. 

Indeed, in a literal sense of voluntary behavior, even victims of direct coercion or duress 
can always choose to act against the imposed force and, consequently, following the 
imposed force is, in a sense, a voluntary behavior. Hence, when it is said that an agent 
acted because of coercion, one does not refer to the actual annulment of his will—which 
cannot be annulled—, but necessarily refers to the obtaining of a motive considered 
as “will-annulling”, in opposition to those who are not deemed to be so, based on 
behavioral expectations.40 Therefore Bratman, in order to exclude direct coercion 
from shared intentions, properly points out that they depend on the interlocking of 
intentions that are “relevant”,41 drawing a line between forms of coercion that “annul” 
shared intention and those that do not. But since voluntariness can only be annulled in 
a non-literal sense, Bratman’s “relevance” is necessarily normative (it is an inquiry about 
what reasons ought to be taken as “coercive” or “voluntary”, as they cannot be about what 
reasons effectively “annul” voluntariness) and, as such, requires a normative explanation: 
39 In this sense it is notable how Bratman concedes that at its core, his theory of shared intention is highly 
individualistic (Bratman 1993: 129).
40 On the normative character of behavior under compulsion, which we usually describe as a factual 
situation, cf. Ross 1975: 171-172. I have elaborated on this topic in a study on the abandonment of 
criminal attempt (cf. Restrepo Ramos 2015: 167ff).
41 “… since the way our activity is tied together [in coercion cases] bypasses your relevant intentions, this 
is not the kind of unified agency characteristic of shared intention. This suggests that in shared intention 
I not only intend that we J; I also intend that we J in part because of your relevant intention” (Bratman 
1993: 117-118).
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why are certain forms of direct coercion, unlike threats, will-annulling? Are there limits 
between threats (which, on Bratman’s account, do not obstruct shared intentions, but 
exclude “shared cooperative intention” – cf. Bratman 1992: 102) and other forms of 
persuasion? This cannot be answered by simply referring to the concurrence of wills, 
as even under direct coercion there is agency. If this is the case, whenever coercion is 
involved in the configuration of the “collective will” that creates a legal system, the 
assessment of its valid voluntariness must be normative. Thus, when collective action 
includes the wills of coerced individuals, their system of law would not be based on their 
sheer intentionality—as Shapiro pretends—, but on norms that qualify their intentions 
as valid, compromising the planning theory’s answer to Hume’s law.

This taken into account, the compulsoriness that Shapiro identifies in legal systems 
would be unjustified whenever law uses coercion and sanctions (which, as shown by 
Schauer, is more common than what legal theorists usually grant – cf. Schauer 2015: 
43ff), even if we restricted “coercion” as Bratman does, for law also coerces directly 
without threats (cf. Schauer 2015: 124-125). This is especially true about legal systems 
constructed to serve and satisfy the interests of a minority that, through deceit and force, 
controls large numbers of people, who are involved in the so-called planning against 
their will and are alienated completely from the goals and instruments of the plan. An 
obvious example is any legal system that has regulated the property of slaves, which 
happen to be a dramatically significant portion of the legal systems that have existed. 
Although it is possible to formulate a theory of how slave owners create their system by 
involving slave force in their plans—even if, again, historical systems seem to be forged 
differently—, it is absurd to claim that it is the slaves’ capacity to plan what grounds the 
binding character of the rules they must follow and it is not adequate to say it is based 
on the rationality of “the whole”, when it is the slaves’ very rationality what constitutes 
said whole.42

The inadequacy of this acceptance-dependent construction is also present in solving 
other puzzles of legal theory. One of them, which Shapiro clearly identifies in Austin’s 
work but surprisingly not on his own (cf. Shapiro 2011: 73ff), is the continuity of 
authority. Shapiro says that legal planning is characterized for being institutional and 
for using offices, which let different successive people occupy authoritative positions 
that remain after the end of the respective tenures. But this is impossible in a system that 
is ultimately based in a psychological “fact of reason”, because those who create a plan 
give life to it as long as their commitment exists.43 Commitments, however, are as mortal 
42 Besides these problems regarding the supposed acceptance of those who do not accept, it has been 
suggested against Shapiro that acceptance itself cannot normatively commit to obey the law as extensively 
as it claims to be obeyed. Cf. Sherwin 2013: 403ff
43 Bratman notes, against Gilbert, that from shared intention in itself does not follow any obligation, so 
intentions are essentially revocable: “When I too easily abandon my intention that we take a walk together 
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as their holders.44 In this sense, although Shapiro seems to answer how the different 
master plans of the Colombian people are part of the same legal system as works of the 
same author, he has no proper account of why the Colombian people is the same people 
over time.45

Sometimes Shapiro’s comprehension of collectivity seems to drift away from acceptance, 
but ends up dwelling in the normativist approach his theory rejects by principle. As 
explained above, for the author the unity of the system depends on the “sociality of 
legal participants”, the fact that a set of persons constitute “one group sharing a plan and 
working together in planning for a community” (Shapiro 2011: 208). On the contrary, 
traditional legal theory sees unity as a predicate of norms, with independence of their 
creators or addressees, of how united or indifferent they are in real life, or even of their 
own awareness of each other. According to this traditional approach, the rules that apply 
to a colony, for example, form a unity with the metropolitan legal system of an empire, 
even if considerable parts of the populations of both locations are barely aware of that 
fact and share very few communal ties. However, if people can be drawn to the plan 
by force, the extent of the “sociality” is determined by the common plan itself and its 
ability to include people by command: some members of the group will join it because 
the plan so dictates. Thus the unity provided by the plan is that of its own content: the 
plan says who is part of the group and that “unites” the social group. If that is the case, 
unity is a predicate of the content of the plan (like the traditional theory claims), not of a 
pre-legal subject. Consequently the theory is inconsistent and falls back into the circular 
arguments it wants to solve: it claims that the group creates the plan and endows it with 
unity, but it is the plan what determines who the group is and determines its unitary 
character.46

One last thing deserves to be mentioned: the third thesis of the planning theory of 
law, that is, the moral aim thesis, is an unnecessary ad hoc addition to the theory. This 
thesis, associated in Continental legal theory with Radbruch, is barely anything else 

I am, then, being unreasonable. But it does not follow that in abandoning my intention I am violating 
a nonconditional obligation to you, a nonconditional obligation grounded in our shared intention” 
(Bratman 1993: 126).
44 This is implicitly accepted by Shapiro when he describes legal institutions: “Of course, the institutionality 
of law is ultimately grounded in intentions. Rules are legally valid because they were created pursuant to a 
rule that most officials accept. If officials stopped accepting the plan, then the plans created in accordance 
with it would cease to be legally valid as well” (Shapiro 2011: 211).
45 Lindahl, drawing from phenomenology and analytical theories of collective action, addresses this core 
issue in Lindahl 2013: 77ff. In doing so, he concedes that the existence of the collective is ultimately 
putative (cf. Lindahl 2013: 88). If that is the case, the primordial objects of legal ontology are beliefs—or 
so I claim (cf. infra, Ch. IV).
46 Shapiro implicitly concedes this, when he says that “a group shares a plan only if the plan was designed, 
at least in part, with the group in mind, as a joint activity constituted by each member’s individual actions” 
(Shapiro 2011: 135). 
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than a matter of terminology. The inclusion of this condition in a definition of law is 
contrary to ordinary language and, therefore, prima facie useless. There does not seem to 
be any need to include it, other than excluding some systems from the “dignity” of the 
concept of law (Shapiro mentions the mafia in 2011: 215, but one could easily extend 
the examples to certain contemporary regimes that have been at the service of corrupt 
personalist dictatorships, such as the regimes of Marcos in the Philippines or “Papa 
Doc” in Haiti).47 Fortunately, following a long-standing tradition in legal theory, this 
supposed conceptual dignity has been demystified.48 

 2.  Solving the puzzles

The planning theory of law, despite Shapiro’s claim, is unable to solve the possibility 
puzzle and the objection of Hume’s law.

Regarding the first puzzle, Shapiro says that given that the creation of plans depends 
first on “the norms of instrumental rationality”, which “exist simply in virtue of being 
rationally valid principles” (Shapiro 2011: 181), there is no infinite regression in his 
theory. On top of the legal system the rational capacity to plan sustains the whole 
system. However, Shapiro notes that for the planning theory of law it is not enough 
for authorities to have an authorization from the master plan in order to act and create 
valid plans, as it is also necessary to have an “ability to plan” (that is, the condition on 
which “the members of the community are disposed to follow the norms created to 
guide their conduct” – Shapiro 2011: 179). This ability to plan can have two sources: 
either it comes from authorities being morally legitimate or from “various forms of 
intimidation” (Shapiro 2011: 180). For the author, conditioning actual authority with 
these two requirements (i.e. authorization from the master plan and the ability to plan)49 
solves the vicious circle of the possibility puzzle.

Shapiro’s answer is unsatisfactory. On the one hand, the first requirement implies the 
binding character of a norm in order to sustain factual validity, conflating validity as 
factual existence with validity as binding force; on the other hand, the ability to plan is 
understood in the terms of a moral qualification of authority. 
47 Schauer rightfully distinguishes such a regime (a “kleptocracy”) from others that are usually fervently 
excluded from the realm of “law” by some thinkers, such as Nazi Germany or the Soviet Union under Stalin. 
While the latter roughly stand on a “grotesque moral vision”, the former are barely linked to anything more 
substantive than greed and personal interest. However, there is no lexicographic or conceptual reason to 
deny the legal tag to either sort (Schauer 2015: 41, 95ff 137 and 192, n. 66).
48 In this sense, Schauer explicitly criticizes Shapiro’s position (cf. Schauer 2015: 95).
49 “…the Planning Theory claims that a body has legal authority in a particular legal system when two 
conditions are met: (1) the system’s master plan authorizes that body to plan for others, and (2) the members 
of the community normally heed all those who are so authorized” (Shapiro 2011: 180).
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Regarding the first point, it has to be noted that the possibility puzzle remains in Shapiro’s 
thesis, as the question is just delayed: authorities can plan because of a “rationally valid 
principle”, which could be described as a norm, according to which self-commitments are 
mandatory for their author (in practical reason terms, that is what “planning” amounts 
to), conflating validity as factual existence with validity as binding force: collective actors 
are bound to obey their own plan. This rational principle, a supposedly existing binding 
norm, according to the possibility puzzle would need to be posited as well by an authority 
or at least led back to some fact (which would be against Hume’s law). Therefore, the 
puzzle is only solved if, as Shapiro indeed claims, the mandatory character of plans—
their binding force—is a fact. So far planning could explain how people act jointly, but 
the fact that these actions create normative commitments presupposes the existence of 
an effectively binding norm such as pacta sunt servanda. I will come back to this when 
dealing with Shapiro’s answer to the problem of Hume’s law, to deal with the particular 
explanation of the binding force of planning.

As for the second requirement, the planning theory cannot give a useful account of this 
alleged condition of authority, that is, the ability to plan. According to Shapiro, this 
problem poses no difficulty to the planning theory: 

 “Members of the group might all accept a general policy to obey the law or deem those  
 in authority to be morally legitimate. In such cases, the adoption of plans by legal officials  
 will induce a rational requirement for those individuals to comply. Even when members  
 of the group are not predisposed to conform to the law, the commitment of officials to carry  
 out parts of the shared plan that direct punishment in case of disobedience may be sufficient  
 to motivate ordinary citizens to obey” (Shapiro 2011: 181). 

This construction is objectionable. First, the conundrum of requiring the approval of the 
subjects of law reappears here: Shapiro recognizes that it is possible for the community 
to oppose and even hate the legal system without that circumstance being an obstacle to 
the system’s legality, but then he links the existence of law to the generalized acceptance 
of authority (be it because of the alleged moral legitimacy of the authorities or because 
of a policy of legal obedience), while cases of obedience as a product of violence and 
coercion are presented as parasitic.

The second objection is brought up by Shapiro himself: he recognizes that he had 
claimed before that concepts such as “obligation” and “right” are moral concepts, which 
could not follow from every plan but only from axiologically qualified ones. Shapiro 
contends that, despite the moral character of the concepts involved in law, the use of the 
expression “legal authority” has to be taken in a non-moral way, as something limited to 
the perspective of a Razian legal point of view (Shapiro 2011: 185ff):
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 “The key here is to recognize that, although the term “authority” in claims of legal authority  
 refers to a moral power, the word “legal” often does not modify this noun-phrase; rather, its role  
 is to qualify the statement in which it is embedded. When we ascribe legal authority to  
 someone, in other words, we are not necessarily imputing any kind of moral authority to her.  
 To the contrary, we are qualifying our ascription of moral legitimacy. We are saying that, from  
 the legal point of view, the person in question has morally legitimate power. Similarly, to say  
 that one is legally obligated to perform some action need not commit the asserter to affirming  
 that one is really obligated to perform that action, that is, has a moral obligation to perform  
 that action. The statement may be understood to mean only that from the legal point of view  
 one is (morally) obligated to perform that action” (Shapiro 2011: 185).

This argument implies that there is indeed a form of normativity that is not necessarily 
moral, which I think is correct, as I will deal with in the following two chapters. However, 
if that is the case, it is inexplicable why Shapiro insists on thinking of obligations, rights 
and similar concepts as “moral”, if they are so only in a figurative sense. Is it really a 
conceptual sacrifice to simply recognize that one can reasonably speak about deontic 
statuses in law without talking about morality? When a citizen consults a lawyer and 
asks him if he has to pay a certain amount of money for taxes, the lawyer’s answer might 
certainly use the words “must”, “ought not” or “obligation”, but it is undeniably not a 
lesson in morality. Shapiro’s only contention against this position is that it somehow 
contradicts semantics (Shapiro 2011: 415-416, n. 44) and that concepts “such as 
authority and obligation are characteristically employed in contexts where moral 
notions are uniquely apt” (Shapiro 2011: 114), like cases in which proper behavior and 
the limiting of freedom are in question or in contexts of responsibility assignment and 
sanction imposition. “In other words—says Shapiro—we are not talking here about 
demands to go to jail in Monopoly, stand up when an elder enters the room, or avoid 
splitting infinitives. In legal contexts, we require people to pay their taxes, join the army, 
pass difficult licensing exams before practicing a profession, and testify in a criminal 
trial, under the threat of jail or heavy fines. Only moral concepts have the heft to make 
such serious claims.” (Shapiro 2011: 114). I fail to see why the “importance” of legal 
matters has anything to do with their alleged “morality”. As a matter of fact, many legal 
rules seem way more trivial and amoral than some of the norms Shapiro dismisses 
as morally irrelevant: while, for example, several rules of Monopoly reproduce moral 
principles of fair play, certain procedural legal rules that establish terms and formalities 
have absolutely nothing to do with morality.

One must wonder what the so-called legal point of view is for Shapiro (as his take 
differs from Raz’s, whose work inspired his writings in this respect). He explains it as 
follows: 
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 “It is not necessarily the perspective of any particular legal official. No officials may personally  
 accept it, although they will normally act as though they do. The legal point of view, rather, is  
 the perspective of a certain normative theory. According to that theory, those who are  
 authorized by the norms of legal institutions have moral legitimacy and, when they act in  
 accordance with those norms, they generate a moral obligation to obey. The legal point of  
 view of a certain system, in other words, is a theory that holds that the norms of that system  
 are morally legitimate and obligating” (Shapiro 2011: 186).

According to this understanding, the legal point of view is a theory on morality, that 
could be right or wrong,50 which is a complete deformation of legal speech. There is not 
one single possible linguistic scenario in which a statement on the content of law counts 
as a hypothesis of what is morally correct. If someone says that, according to the law, 
A should pay a certain tax, the answer about it being immoral for any reason does not 
falsify the first statement, for the very reason that morality is completely absent from 
its semantics. This approach seems to ignore that the use of deontic terms and syntactic 
rules does not necessarily imply, to any extent, the usage of value judgments or even 
normative talk at all (cf. Ross 1968: 36).51 

Moving forward to the other problem at hand, namely the puzzle of Hume’s law, 
Shapiro claims to solve the problem of law’s normativity by pointing out that his 
reference to the legal point of view leads to the deduction of legal validity to be a strictly 
descriptive matter, as the system’s normativity would be derived from a fact of rationality 
(the human capacity of planning – Shapiro 2011: 188). 

Shapiro thinks that his approach to this topic is superior to those of Kelsen and Hart. 
Regarding the former, Shapiro says that the use of a basic norm is flawed, because 
“presupposition turns out to be too easy” and the demand of efficaciousness that the 
author posed is “completely ad hoc” (Shapiro 2011: 422, n. 26). On the contrary, says 
Shapiro, the planning theory overcomes this because shared plans must be practiced 
in order to exist, so “moral legitimacy” would only be predicated of plans that adjust 
to factually efficacious plans (Shapiro 2011: 422, n. 26). Concerning Hart’s theory, 
Shapiro insists that practices, as explained above, are incapable of creating rules by 
themselves, which are “abstract entities that members of a group accept and are thus 
the objects of their intentions” (Shapiro 2011: 190), and the planning theory does 
not require an internal point of view to assess the content of law: “once a legal reasoner 
recognizes the existence and content of the master plan, he can begin to make descriptive 
50 “In short, the legal point of view always purports to represent the moral point of view, even when it fails 
to do so” (Shapiro 2011: 187).
51 In this sense, Hart points out that given the way we talk about immoral systems, foreign systems of 
law, among others, it seems that we meaningfully talk about legal obligations and moral obligations as 
something distinct (Hart 1982: 149-150; cf. infra, 63).
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assessments about the law’s perspective on moral rights, obligations, and validity, even if 
he judges the law’s perspective mistaken from the moral point of view” (Shapiro 2011: 
192).

Despite his claims, Shapiro’s reference to a “fact of reason” is not simply a factual 
reference. As pointed out above, saying that people are able to create plans does not 
mean—as it follows from Hume’s law—that they ought to obey their own plans, that they 
are effectively bound by their plans. We can think of several scenarios where planning is 
a possibility that, for several reasons, is normatively forbidden by morality or by other 
norms: children can plan to do what family conventions forbid them to do, adults can 
plan to kill each other through elaborate schemes, etc. (in this sense, Bratman 1997: 
132, n.6). In those cases “the fact of reason” of being able to plan is assessed, but not 
the normativity of the created plan. If one is to take Hume’s law seriously, it must be 
concluded that for a subject, be it an individual or a collective agent, one thing is to have 
the capacity to act (a matter of the world of being) and another is to have autonomy 
(a matter of the world of ought, if there were such a world). This follows clearly from 
Kelsen’s theory of validity, an author that accepts radically the tenets of Hume’s law 
(cf. Kelsen 1967: 5-6): the fact that a subject commits himself to do X could either 
mean that he ought to do X or that he ought not to do X, but only if the valid norms 
according to a basic norm provide that sense to the act of commitment (Kelsen 1967: 
193ff). This non-sequitur between obligations and shared intention is also contended 
by Bratman who, against Gilbert and others, underlines the necessity of a practical 
normative principle to talk about obligations emerging from joint action (Bratman 
1997: 138).52

The real alternatives to solving law’s normativity (validity as binding force) are either to 
include a deontic level in the construction of a legal system (as Kelsen does with the 
basic norm and natural law theorists with their axiological requirements to a definition 
of law) or to completely dilute the normativity of the law into factual statements that 
give account of ought as a form of speaking or as a set of beliefs, rather than as an actual 
realm beyond being. This last alternative is the one pursued by Ross (as it will be dealt 
extensively in Chapter IV), and also by Hart, who understands—against Shapiro’s 
reading—the rule of recognition and the rules of a legal system as a practice which is 
believed by officials and citizens, in different degrees, to be binding.53 
52 “The relation of shared intention to mutual obligation is then to be determined by identifying relevant 
principles of obligation – for example, Principle F – that are, perhaps quite typically, engaged in cases of 
shared intention, though we need also to allow for cases, like Cases 1 and 2, in which there is no mutual 
obligation” (Bratman 1997: 138).
53 Shapiro erroneously presents Hartian normativism as a matter of mere practices, when actually Hart 
understood that the practice of rules was unavoidably entangled with a putative level of acceptance. In 
effect, Hart says that “[s]tatements of legal validity made about particular rules in the day-to-day life 
of a legal system whether by judges, lawyers, or ordinary citizens do indeed carry with them certain 
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It is not true, then, to say that planning as a fact of human rationality solves the puzzle 
of Hume’s law, as that assertion implies a rule (i.e. that self-commands are mandatory) 
that requires either a normative justification or a factual explanation of normativity 
itself. Therefore, even if the construction of a collective subject that creates law were 
possible, the question of its binding force could not be solved by simply referring to 
collective authorship; in other words, if Hume is correct, from a collective action does 
not automatically follow a collective duty.

presuppositions. They are internal statements of law expressing the point of view of those who accept the rule 
of recognition of the system and, as such, leave unstated much that could be stated in external statements of 
fact about the system. What is thus left unstated forms the normal background or context of statements of 
legal validity and is thus said to be ‘presupposed’ by them. But it is important to see precisely what these 
presupposed matters are, and not to obscure their character. They consist of two things. First, a person who 
seriously asserts the validity of some given rule of law, say a particular statute, himself makes use of a rule 
of recognition which he accepts as appropriate for identifying the law. Secondly, it is the case that this rule of 
recognition, in terms of which he assesses the validity of a particular statute, is not only accepted by him but 
is the rule of recognition actually accepted and employed in the general operation of the system. If the truth of 
this presupposition were doubted, it could be established by reference to actual practice: to the way in which 
courts identify what is to count as law, and to the general acceptance of or acquiescence in these identifications” 
(Hart 1961: 108 – emphasis is mine. See, also, Hart 1982: 227-228).
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One of the theoretical possibilities to understand the binding character of legal rules, 
that is, the way in which law creates deontic statuses for individuals, lies in submitting 
them to a judgment of legitimacy: if positive norms can pass the test of certain axiological 
objective judgements, usually related to certain “natural norms” or “imperatives 
of reason”, they can be considered legally binding. This thesis has been defended in 
very different ways by the so-called natural law theorists. One of its traditional direct 
consequences is the idea of a right of disobedience to “inadequate” or “unfair” positive 
law. A myriad of natural law theorists have claimed, in this sense, that certain norms of 
positive law are not binding unless they conform to natural law, providing criteria to 
establish when it is correct to talk about a legal obligation, which would be, therefore, 
dependent on the existence of some sort of moral or at least supra-positive obligation.

Given the resurgence of philosophical discussions regarding justice and morality 
(eclipsed in the past by the prevalence of scientific positivism), this sort of theory has 
become popular among many contemporary authors, who are not committed to the 
core tenets of natural law theories. As a matter of fact, several authors who are deemed 
positivists because they defend the ontological neutrality of the definition of the law, 
according to which a legal system comes to exist regardless of its moral soundness, move 
to a second level to discuss the criteria that an existing system of law should meet in 
order to be actually binding with respect to individuals.

Such is the case of Raz’s theory of authority, which constitutes not only one of this 
author’s main contributions to legal theory, but also one of the central contemporary 
standards on this topic. Raz’s approach elucidates some of the core tenets of how the 
concept of legitimate authority should be understood. I contend that the theory suffers 
from certain internal difficulties that must be addressed, because these issues themselves 
serve as a starting point to understand the concept of legitimate authority and the 
binding character of legal rules.

This chapter falls into two parts. In the first, I present an explanation of Raz’s service 
conception of authority, based on an exegetical reading of the works where the theory is 
developed, while taking into account some of Raz’s own revisions of the theory and the 
objections raised against it. Subsequently, I outline a critique of the internal conflict 
between two pillars of Raz’s theory, i.e. the principle of autonomy and a concept of 
legitimacy that turns on the normal justification and the dependence theses. This 
criticism aims to explore an unavoidable existential element of the concept of legitimate 
authority, which serves as a basis for the further conceptualizations that will be developed 
in the following chapters.
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I.	The	service	conception	of	authority

Raz’s explanation of authority moves in two different levels (that sometimes overlap)54 
above an underlying conceptual level that serves as its basis. Hence it is imperative to 
distinguish sharply between those three moments. On the one hand, Raz holds that 
every legal system claims authority, which constitutes an ontological appreciation of how 
legal systems are; on the other hand, the author also deals with the conditions required 
to have authority, here discussing the issue on a normative level. These two instances are 
based on a previous analysis of what authority is. I will proceed first to explain this last 
point and then I will deal with Raz’s further explanations. 

 1.  Authority

Raz’s approach to authority starts from a methodological premise: apart from what the 
conditions to have authority may be, it is a special sort of ability, and as such it should be 
explained. According to Raz, theories that specify the necessary or sufficient conditions 
for holding effective (de facto) authority fail to say anything about authority’s nature, and 
describing the conditions for holding legitimate (de jure) authority implies something 
that is not necessarily true: that claiming authority is a ‘different’ sort of argument to 
justify an action from other reasons. Authority, says Raz, can be explained by the kind 
of justified acts at hand, and a proper account of authority should be something more 
than just elucidating the conditions for effective or legitimate authority; in contrast, it 
has to explain “what one has when one has authority” (Raz 1979: 7).55 

It also should be noted that Raz’s theory of authority refers to legitimate authority 
and not just de facto authority, i.e. power, since Raz claims that every authority is, 
by definition, legitimate. Legitimate authority, says Raz, is the primary notion, a 
prius, as there are ineffective legitimate authorities and, as a matter of fact, effective 
authorities cannot be explained except by reference to legitimate authority (Raz 1979: 
8). For example, theoretical and parental authorities could be said to be authorities, 
even without the recognition of their addressees. One must understand that on Raz’s 
account, an “authority” lacking legitimacy could only be referred to as such in figurative 
terms; on the contrary, being “acknowledged” by subjects is merely a condition that 
54 In his theory of authority, Raz inquires if there is a confusion between conceptual and normative 
analysis: “The answer is that there is an interdependence between conceptual and normative argument. The 
philosophical explanation of authority is not an attempt to state the meaning of a word. It is a discussion 
of a concept which is deeply embedded in the philosophical and political traditions of our culture.” (Raz 
1986: 63). See also Raz 2006: 1009.
55 It could be that identifying what authority is implies answering a different question from asking for 
the conditions needed to have authority, but that does not mean that this last question is illegitimate or 
unanswerable. As a matter of fact, Raz deals with it later (cfr. infra).
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legitimate authorities need in order to be considered as having power, a condition they 
could lack without losing their legitimacy.56

The special ability on which authority consists is connected with practical reason. For 
Raz, the explanation of authority has to take account of its practical import. At this 
level, authority is overall an ability to change the normative situation, or in the terms of 
Raz, “X has authority over Y if his saying, ‘Let Y Φ’, is a reason for Y to Φ”. This is what 
Raz calls the simple explanation (Raz 1979: 12). 

At this level, the first question that arises from this equation is what a reason for action 
might be. According to Raz, reasons for action are facts—not statements or beliefs57—, 
among which one can count values that explain, evaluate and guide persons’ behavior 
(Raz 1975: 15-16; 44). Reasons for action can actually point to different and sometimes 
contradictory behaviors, but they have a dimension of strength, so that logically stronger 
reasons can override weaker ones when they conflict with each other (Raz 1975: 25);58 
nevertheless, Raz proposes a distinction between first-order and second-order reasons, 
according to which not every conflict of reasons is resolved by the relative weight of the 
conflicting reasons. In effect, an intuitive understanding of conflict resolution leads us 
to believe that one ought always to act on a balance of reasons, which Raz calls principle 
P1: “It is always the case that one ought, all things considered, to do whatever one ought 

56 “To hold that a government is de facto government is to concede that its claim to be government de jure 
is acknowledged by a sufficient number of sufficiently powerful people to assure it of control over a certain 
area. A person has effective or de facto authority only if the people over whom he has that authority regard 
him as a legitimate authority” (Raz 1979: 28).
57 Raz insists on disambiguating two senses in which one can refer to reasons for action, one of them being 
the one that interests him (the facts according to which behavior is to be explained, evaluated and guided) 
and the causal explanation of someone’s decision according to his own calculations. This difference is easily 
exemplified when one thinks about a false belief in a reason for action in the former sense, which leads to 
a use of the term in the latter sense: if I say “X’s reason to use a coat was that he thought it was going to be 
cold,” and it was the case that the weather was not cold, I am using the term “reason” as an explanation of 
X’s belief but not as a fact that is supposed to guide behavior. Raz defends this last use of the term against 
the possibility of thinking that a reason for action is primarily a belief: “… people are to be guided by 
what is the case, not what they believe to be the case. To be sure, in order to be guided by what is the case 
a person must come to believe that it is the case. Nevertheless it is the fact and not his belief in it which 
should guide him and which is a reason… If reasons are to serve for guiding and evaluating behaviour then 
not all reasons are beliefs. It may seem that reasons which are neither the beliefs nor the desires of the agent 
cannot be used in explaining his behaviour, but this is a mistake. The explanation depends on his belief that 
the reasons obtain, but again this does not establish that his belief is the reason. All it shows is that this type 
of explanation of a person’s behaviour turns on his beliefs that certain reasons apply rather than on the fact 
that they do apply. We can understand his behaviour even if we think he was wrong in believing that there 
were good reasons for him to do what he did” (Raz 1975: 17). Against this view, cf. Perry 1989: 913ff.
58 Against this view, defending that the conflicts of reasons for action are essentially apparent and they 
depend on sharpening the understanding of the exceptions that apply to norms, cf. Moore: 1989: 847 –
references in note 72–. Raz sustains that this view is misguided, as even if norms admit exceptions, reasons 
in general do not (Raz: 1989: 1154ff).
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to do on the balance of reasons” (Raz 1975: 36). But this would not be applicable to 
many common situations where a different sort of reasons is taken into consideration, 
that is, reasons to act or refrain from acting for another reason (second-order reasons) 
and, particularly, exclusionary reasons (also called negative second-order reasons), which are 
second-order reasons “to refrain from acting for some reason” (Raz 1975: 39). In the 
realm of commands, second-order reasons can be exemplified by those cases in which 
certain orders are given for people to act in accordance to someone else’s independent 
authority, e.g. when a father says “obey your mother” to his son. In this case, the order 
demands that some actions be undertaken because of a special reason. When commands 
of this sort are given, the ordered action is not just the action itself, for it is commanded 
to be done for the reason referred to by the authority (it is not “do X, which your mother 
told you to do”; it is “do X, because your mother told you to do so”). The aforementioned 
principle P1 does not take exclusionary reasons into account, as they do not conflict 
with other reasons in terms of strength, but in terms of their necessary prevalence: in 
effect, when someone has a reason to perform an action and simultaneously has a reason 
to refrain from that action, the solution of the conflict demands that the first reason be 
disregarded, not that it be measured against the second one. In Raz’s terms:
 
 “If p is a reason for x to ϕ and q is an exclusionary reason for him not to act on p then p  
 and q are not strictly conflicting reasons. q is not a reason for not ϕ-ing. It is a reason for  
 not ϕ-ing for the reason that p. The conflict between p and q is a conflict between a first-order  
 reason and a second-order exclusionary reason. Such conflicts are resolved not by the strength  
 of the competing reasons but by a general principle of practical reasoning which determines  
 that exclusionary reasons always prevail, when in conflict with first-order reasons” (Raz  
 1975: 40).

How do we know about the existence of these exclusionary reasons? According to Raz, 
they are “frequently used in ordinary practical reasoning” (Raz 1975: 40) and we can 
distinguish them from first-order reasons because of the feeling they create in persons 
when they contradict each other, cases in which there is “a peculiar feeling of unease, 
which will show itself when we wish to censure a person who acted on the balance of 
reasons for disregarding the exclusionary reason and when we have to justify someone’s 
acting on an exclusionary reason against claims that the person concerned should have 
acted on the balance of reasons” (Raz 1975: 41).

Since there are then reasons for action that move on a different plane than ordinary first-
order reasons, Raz considers that it is necessary to accept a second principle P2 and to 
replace P1 with P3:
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 “P2. One ought not to act on the balance of reasons if the reasons tipping the balance are  
 excluded by an undefeated exclusionary reason”.

 “P3. It is always the case that one ought, all things considered, to act for an undefeated  
 reason” (Raz 1975: 40).

Hence, when an exclusionary reason excludes a first-order reason, the latter is not “merely 
overridden” but actually excluded, as Raz claims to prove with a test based—again—on 
the approval people show towards actions: whenever someone acts on reasons which 
are outweighed by others, our condemnation of their behavior is stronger than the one 
we would have if he acted on reasons which, although being superior on the balance 
of reasons, are excluded by a negative second-order reason. On the contrary, approval 
of behavior is higher when actions are taken in agreement with the balance of reasons 
in the absence of exclusionary reasons than when the triumph of the former implied 
disregarding these sort of reasons (Raz 1975: 45).59

Raz considers that this core distinction is what helps us determine the existence of 
norms in general and, particularly, when we are confronted with authority and what it 
consists of. Norms, says Raz, are exclusionary reasons60 and, in most cases, exclusionary 
reasons and first-order reasons at the same time.61 We know this because if we did not 
59 It must be noted that this test fails to account for numerous examples: under certain circumstances, 
the very act of ignoring exclusionary reasons reinforces the approval of certain behaviors, even beyond the 
supposed “complete” approval that they would receive for just acting on a regular balance of reasons. Since 
the reasons that back up praise are infinite and of the most varied kinds, the test offered by Raz is likely 
to yield inconsistencies; as a matter of fact, the attitudes displayed by observers towards these situations 
show nothing more than their particular idiosyncrasy, which does not necessarily coincide with the Razian 
distinction of a first and a second order of reasons (by these lights one should also read the counterexamples 
offered by Moore in 1989: 861ff, according to whom the feeling of “apples vs. oranges” is also experienced 
in several first-order conflicts). Think, for example, of the well-known case of the Spanish diplomat Ángel 
Sanz Briz, who actively broke the laws of Nazi-occupied Hungary (a legal system deemed as illegitimate 
for many reasons), but also infringed legitimate laws of his own country (by, for example, falsifying Spanish 
Passports) to help Hungarian Jews flee to Spain during WWII and escape the Holocaust. The behavior 
of Sanz Briz actually receives even more praise for the very fact that he acted by overruling Spanish law 
(which, as will be explained below, is constituted by exclusionary reasons according to Raz’s theory), as his 
acts are deemed to be particularly brave because of that.  Despite this, Raz insists that when the test fails 
one should conclude that the subject at hand does not regard the norms as proper rules (Raz 1975: 75; for 
a more moderate take on his own phenomenological argument, cf. Raz: 1989: 1165). Nevertheless, I think 
that it is undeniable that diplomat Sanz Briz in fact regarded Spanish laws on falsification of documents 
as a legitimate set of rules that excluded first-order reasons, but he simply thought that they were overruled 
by humanitarian considerations in this particular case, and this overruling does not undermine but enhances 
the praiseworthiness of his actions.
60 Nevertheless, not all exclusionary reasons are norms. The difference is ontological and hypostasis, i.e. referring 
to these reasons for action as objects, shows us when we are actually faced with norms (Raz 1975: 77-78).
61 Hart suggests that the link between norms and exclusionary reasons was first hinted by Hobbes in this 
passage regarding commands: “Command is when a man saith do this or do not do this yet without expecting 
any other reason than the will of him that saith it” (Hobbes 1651: Ch. XXV – cf. Hart 1982: 253).
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regard norms as exclusionary reasons, justified norms would fail to achieve their purpose. 
Therefore, if these rules exist and are justified, they must be exclusionary reasons (Raz 
1975: 58-59). Additionally, the author claims that the aforementioned test to know if 
we are facing exclusionary reasons perfectly applies to mandatory norms and to acts of 
authority in particular, assuming that their justification is to achieve coordination.62 
These norms, which are a mixture of first-order and second-order reasons, are called 
protected reasons for an action (Raz 1979: 17-18), and they provide a key for determining 
what authority is. If someone or something has the ability to change protected reasons, 
says Raz, that entity has normative power.63 Raz further explains that power-utterances 
(the medium through which normative power is exercised) can be used in three ways by 
power holders to change protected reasons: 1. Issuing an “exclusionary instruction” (“do 
Φ and ignore reasons not to do Φ”); 2. Issuing a “cancelling permission,” which permits 
an action previously prohibited by an exclusionary instruction. 3. Conferring power to 
a person, enabling him to change protected reasons (Raz 1979: 18). Having this sort of 
normative power (being able to utter power-utterances) is, on the author’s account, what 
it means to have authority.64

According to Raz, his explanation of authority can overcome two main objections that 
are posed against the simple explanation referred to heretofore. Such objections could 
be summarized as follows.

A first objection against the explanation according to which authority is merely an ability 
to change the normative situation is that authority can only issue prima facie reasons 
to act,65 which makes it impossible to differentiate them from mere requests. It is clear 
that a command of an authority is not an absolute reason to perform an act; if it were 
so, we would have to conclude that there are no legitimate authorities and very few de 
facto authorities. But if they were just prima facie reasons, we would not have a criterion 
to distinguish commands from requests. Both requesting and ordering need that the act 
of requesting or ordering be taken as a reason to perform the requested/ordered action 
62 “Our purpose is to show that if authority is to be justified by the requirements of co-ordination we must 
regard authoritative utterances as exclusionary reasons. The proof is contained in the classical analysis of 
authority. Authority can secure co-ordination only if the individuals concerned defer to its judgement and 
do not act on the balance of reasons, but on the authority’s instructions” (Raz 1975: 64).
63 For a criticism of the theory of two orders of reasons and a defense of norms only providing regular 
reasons that should be weighed against others, cf. Moore 1989: 854ff.
64 “To say that a person is an authority is to say that his word is taken as an exclusionary reason, or just that it 
is an exclusionary reason, namely that one ought, that there are reasons, to regard it as such” (Raz 1975: 65).
65 “(1) A conclusive reason: p is a conclusive reason for x to ϕ if,, and only if, p is a reason for x to ϕ (which 
has not been cancelled) and there is no q such that q overrides p.
“(2) An absolute reason: p is an absolute reason for x to ϕ if, and only if, there cannot be a fact which would 
override it; that is to say, for all q it is never the case that when q, q overrides p.
“(3) A prima facie reason is one which is neither conclusive nor absolute.” (Raz 1975: 27).
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by its addressee; but while not abiding by a request is seen as an acceptable option, 
orders do not present themselves as just dismissible. According to the objection, the 
simple explanation would only show that authoritative acts are reasons for action that 
could be dismissed as mere requests (Raz 1979: 14-15). Taking his clarifications as a 
starting point, Raz notes that an authoritative order is not merely a prima facie reason, 
but a protected reason (a first-order reason for Φ-ing plus an exclusionary reason against 
reasons for not Φ-ing – Raz 1979: 21-22). Protected reasons are not absolute, because 
exclusionary reasons may have a limited scope, i.e. only excluding some reasons; nor are 
they “very strong” first-order reasons; they actually possess a different structure: firstly, 
they exclude by kind, not by weight; secondly, we view them differently (Raz 1979: 
23; id. 1975: 45ff). This difference, according to Raz, explains the distinction between 
orders and requests: “A request is made with the intention that it shall be taken as a 
reason for action and be acceded to only if it tips the balance. Orders are made with the 
intention that they should prevail in certain circumstances even if they do not tip the 
balance. They are intended to be taken as reasons for excluding certain others that may 
tip the balance against performing that action” (Raz 1979: 23). Hence orders, and not 
requests, are protected reasons. 

The second objection holds that “the utterances of (legitimate) authority, though often 
reasons for action need not always be so.” (Raz 1979: 16). The author provides the 
example of a traffic light at a deserted road, which is not a reason to stop when it is 
obvious that one should go on. Regarding this objection, Raz explains that the existence 
of authority is a reason to act that pretends to eliminate the weighing of reasons and to 
demand blind obedience. In the case of traffic lights, it is not that the reason to obey 
disappeared, it is that it was outweighed and an analysis was done to outweigh it. The 
example only works theoretically, since it is already assumed that there is no reason to 
stop, so in that case it is implied that the command was never a reason at all. But often 
enough we follow traffic regulations blindly, simply because we refuse to do all the 
weighing (Raz 1979: 24-25). 

In sum, Raz holds that to have authority is to have normative power, to have an ability 
to change the normative situation through protected reasons, that is, first-order reasons 
to act in a certain way, enforced with exclusionary reasons against all reasons not to 
do so. This exclusion is, according to Raz, what separates authoritative orders from 
requests, which are only prima facie reasons to act. 
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 2.  Law’s claim of authority

Raz explains that authority, taken as an ability to provide or modify protected reasons, 
exists when its acts are regarded as such and the reason to be so perceived is that it is 
desirable to enable people to change protected reasons by those acts, if they so wish (Raz 
1979: 18). This entails that authority derives from a qualified belief of the addressee, 
who may or may not have reasons to accept the claim of authority he is presented with. 

Keeping this in mind, it seems that two different scenarios arise, which differ in important 
respects: one could claim authority rightfully, if the addressee has sufficient reasons to 
believe in the righteousness of one’s claim; but one could also claim authority without 
meeting such requirements, a case in which the pretended normative power would not 
exist. The analysis of the elements that constitute rightful authority will be discussed 
later. Here, I will examine how Raz understands law’s claim of authority.

In The Authority of Law, after establishing the above conception of authority, Raz 
proceeds to inquire about authority and the law, their relations to each other, and the 
question whether authority can, in any way, help us to understand the law (Raz 1979: 
28). 

First of all, Raz claims that law itself can be an authority when its norms are protected 
reasons. Personal authority was explained in terms of the person’s created reasons, so if 
a legal rule is a protected reason, i.e. if it is rightfully accepted as such by subjects, then 
the law indeed has authority. In Raz’s terms: 

 “The law has authority if the existence of a law requiring a certain action is a protected reason  
 for performing that action; i.e. a law is authoritative if its existence is a reason for conforming  
 action and for excluding conflicting considerations. ‘Reason’ here means a valid or justifiable  
 reason, for it is the legitimate authority of the law which is thus defined. The law enjoys  
 effective authority, as we saw it, if its subjects or some of them regard its existence as a  
 protected reason for conformity.” (Raz 1979: 29). 

Secondly, Raz states that authority is a basic tenet to understand what law is, “for it 
is an essential feature of law that it claims legitimate authority.” (Raz 1979: 29-30). It 
must be pointed out, however, that according to this statement, the essential character 
of law is not to have legitimate authority, but to claim it. According to Raz, law claims 
that the existence of laws is a reason for conforming behavior to them, even if law 
does not require that the abiding acts are done because of its validity; it also purports 
to be exclusionary, that is, that every reason for disobedience should be discarded by 
the addressees in the presence of law. Nevertheless, says Raz, contemporary political 
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theory assumes that such an obligation only implies a prima facie reason to obey, in the 
sense that certain moral reasons could justify disobedience to the law. Of course, certain 
legal systems acknowledge conscientious objections and similar institutions, but the 
law reserves for itself the right to determine how and under what circumstances such 
exceptions are valid, so the law claims an obedience that goes beyond a mere prima facie 
obligation (Raz 1979: 30-31; 234-236; id. 1986: 76-77, 100-101; vid. also Green 
1989: 799-802). 

If law per se does not have authority but only claims it, are subjects obligated to obey 
legal commands unconditionally? Raz holds that there is no general obligation to obey 
the law, not even a prima facie one (Raz 1979: 233; id. 1986: 101). He arrives at this 
thesis by examining possible moral and prudential reasons to demonstrate the existence 
of the respective obligation, as will be explained below.

Raz maintains that several philosophers have seen a general obligation to obey the law, 
on the grounds that some people have moral reasons to do so. They have wanted to 
claim that everybody present and living in a certain country is morally bound to obey 
the law. In The Authority of Law, Raz summarizes the argumentative possibilities and 
criticizes them as follows (Raz 1979: 237-242):

 1.  One could argue that the obligation to obey the law exists because obeying sets a  
  good example to others who may not be very good at value judgments. If this  
  were the case, Raz objects, it would only provide a prima facie argument (which is  
  not what law claims), and it would lead to the absurdity that if disobedience  
  worked as an example for obedience, or if offenses were certainly to remain  
  undetected, they would undermine the obligation to obey. 

 2.  Another possibility could be that by promising to obey the law, it would become  
  obligatory. In effect, some people do pledges of allegiance freely in many different  
  situations. Still, as Raz puts it, “can one interpret the ordinary submission to  
  the law of the normal citizen as amounting to such an undertaking? Certainly not.  
  Promises and other voluntary commitments are created by an expressed intention  
  to be bound. It is clear that the ordinary life of normal citizens includes nothing  
  amounting to a promise or a voluntary undertaking” (Raz 1979: 239). Hence,  
  the idea of basing the claimed obligatory nature of law on such pledges is defeated  
  by the unavoidable fact that most subjects of law never properly and expressly  
  promise to obey. Raz deals with the idea of consent more deeply when examining  
  the conditions of legitimate authority (vid. infra).
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 3.  The obligation to obey the law could be justified, says Raz, as if it implied an  
  estoppel or quasi-estoppel situation. Presenting oneself as obedient to law to obtain  
  obedience from others and certain benefits for them would imply that  
  disobedience of the first person is immoral. “But the main objection to this  
  argument for an obligation to obey is that by and large we do not induce that  
  kind of reliance in others and we certainly do not do it knowingly. This last point  
  is a point of fact which I can but state: Even if it is true that one’s behavior  
  induces others to obey the law, it is certainly not something that people are  
  normally aware of. Most people do not believe that others obey the law because  
  they expect them to do so.” (Raz 1979: 239-240).

 4. Alternatively one could argue that every legal system, by definition, has something  
  good about it, even if it is the sole existence of an order. But if that were the basis  
  of the obligation to obey, retorts Raz, it will only hold as long as disobedience  
  does not undermine the law’s existence, so it would only provide prima facie  
  reasons to comply. Also, obedience would only be required for rules that are  
  related to the core “just” institutions, whilst not for every other rule that  
  constituted the system.66

 
 5.  Lastly, Raz considers the arguments Singer presents in Democracy and  
  Disobedience. First, Singer claims that in democracies, voting functions like  
  estoppel: one’s behavior of voting tells the others that one consents to majority  
  rule. This is a false assumption, says Raz, because non-democrats also vote.  
  Second, according to Singer, democratic procedures are a fair way of reconciling  
  competing and legitimate claims. But why are they fair? It could be because it is  
  likely that democracy produces the best decisions, but in that case, as pointed out  
  above, the duty to support just institutions is not enough to justify a total duty  
  to obey the law. Alternatively, one might maintain that democratic solutions are  
  correct due to their democratic origin, which Raz says is plainly false.

Prudential reasons to obey do not fare any better for Raz. Certainly, most people have 
good prudential reasons to obey the law most of the time, and they are reasons to act 
because the law says so. Nevertheless, primary prudential reasons would not be extensive 
enough for an obligation to obey the law as extensive as the one legal authorities claim, 
but it is possible to picture secondary prudential considerations in the terms of a 
prudential rule that established “a policy of always obeying the law rather than examine 
in every case whether it is or is not governed by a (primary) prudential reason” (Raz 
1979: 243).

66 This argument is examined again in The morality of freedom with the same conclusion. Vid. Raz 1986: 
101-102.
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Although they are very common, says Raz, these “prudential policies” are not an 
adequate foundation for an obligation to obey the law. “The obligation to obey the law is 
generally thought of as a moral obligation. Prudential grounds do not in themselves give 
rise to moral obligations. Even those who consider prudence a moral virtue will agree 
that on most occasions it is at best praiseworthy but not obligatory to exhibit it in one’s 
behavior.” And, in any case, “almost nobody has reason to adopt an all-embracing policy 
of this sort. So far as prudence is concerned, almost everyone, though he has reason to 
follow a conformist policy in most areas, is free to exempt certain very low-risk areas 
from them: minor offences against the property of one’s employer, minor violations of 
tax law, etc.” (Raz 1979: 244).

Anyhow, it is important to note that when Raz talks about norms being able to bind 
subjects and he describes law’s claim of authority, he assumes, in opposition to mainstream 
positivism,67 a monist theory according to which practical reason implies certain internal 
limitations when it comes to norms, such that it is only possible to be bound morally; 
law claims to bind, precisely, as strongly as morality does and there is not such a thing 
as a different form of “legal binding character” alongside the moral binding character.68 
Whenever contradictions between morality and the law arise, the determination of what 
is due will depend on the interaction of first-order and second-order reasons and of an 
adjustment of the respective weights and scopes of the norms at hand. This means that if 
the law effectively has authority, it should somehow be consistent with people’s morality 
(which does not mean that immoral legal systems do not constitute law – cf. Burton 
1989: 762, 770-771; Sherman 2010: 421-424).69

Two things must be noted regarding this view of practical reason, according to which 
deontic language is only used meaningfully when the concept of moral obligation is 
67 Explicitly contra Raz, cf. Hart 1982: 149ff, 264ff. Kelsen does consider that moral and legal duties are 
structurally different (cf. Kelsen 1949: 60); however, he argued that in cases of contradiction between what 
is morally and legally binding, the duty-holder must disregard the validity of one of the two systems (“No 
one can serve two masters” – Kelsen 1967: 329). For a critique of this particular view, cf. Hughes 1971: 
706ff and Ross 1946: 46ff.
68 “To understand legal statements we should interpret them as meant by those who take them and accept 
them at face value, those who acknowledge the law in the way it claims a right to be acknowledged. The 
decisive argument concerning the meaning of statements of legal duties is that the law claims for itself moral 
force. No system is a system of law unless it includes a claim of legitimacy, or moral authority. That means 
that it claims that legal requirements are morally binding, that is that legal obligations are real (moral) 
obligations arising out of the law” (Raz 1984: 131). See also Raz 1979: 244; id. 1986: 72, id. 1981: 245 
and Moore: 1989, 840.
69 Raz claims, however, that the factual existence of legal systems depends on the rule of recognition of the 
system being, at least, believed by legal officials to be morally justifiable (cf. Raz 1979: 28, 155; against 
this, Raz himself, in 1975: 148). This shift, says Hart, is a mistake, explained by Raz’s theory of practical 
reasons and the fact that, according to it, duties are objective reasons for action beyond what the subject 
believes or not (Hart 1982: 157). Hart also criticizes any attempt to qualify the motives judges have over 
the legitimacy of the legislature (Hart 1982: 265).
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involved (a thesis we already criticized in the previous chapter, cf. supra, 46). First of 
all, the thesis resembles strongly the corruptio legis theories of natural law, according 
to which legal systems are considered to be law only when they are morally sound, 
differing from them only in small and almost irrelevant features and details. Such 
limitations of the use of certain deontic concepts as obligation, duty or right seem, at 
least, scientifically inconvenient for legal theory and practice. In a similar sense, Hart 
opposes Raz’s restrictive use of deontic language, as there seems to be no reason for it 
and it seems widely useless to the “legal case”, which is better satisfied by relating deontic 
operators with the possibility of demanding the performance of behaviors.70

Second of all, denying an independent legal binding character from a moral one clashes 
with a possibility that is actual in most existing positive systems, namely the claim these 
systems have to bind immorally. In effect, legal systems not only claim to create moral 
obligations, as they (and usually do) claim to bind even when they are explicitly immoral: 
take into account, for example, the old Roman interpretation rule embodied in the 
“dura lex, sed lex” formula or the strict use of the plain meaning rule of Angle-Saxon 
statutory law. According to these rules, the axiological appraisal of a rule is irrelevant in 
its interpretation; hence, even when it is undoubtedly determined that the moral thing 
to do is to refrain from what the law demands, the law still claims to be mandatory and 
to bind its addressees to act immorally. These interpretative canons constitute positive 
law in many (if not most) instances (e.g. art. 31 of the Colombian Civil Code)71 and are 
cases of the law claiming to be both binding and immoral. When the law acknowledges 
that it claims to bind immorally, it is not possible to say that it pretends to create a moral 
bond (the very bond it disregards). Even if it is open to debate if such rules effectively 
bind addressees, it does not change that the law’s claim of legitimacy is not reduced to 
morality or to bind according to it.

70 “It may be that this theory holds good for moral judgement in terms of objective reasons for action… But 
I find little reason to accept such a cognitive interpretation of legal duty in terms of objective reasons or the 
identity of meaning of ‘obligation’ in legal and moral contexts which this would secure. Far better adapted 
to the legal case is a different, non-cognitive theory of duty according to which committed statements 
asserting that others have a duty do not refer to actions which they have a categorical reason to do but, as 
the etymology of ‘duty’ and indeed ‘ought’ suggests, such statements refer to actions which are due from 
or owed by the subjects having the duty, in the sense that they may be properly demanded or exacted from 
them” (Hart 1982: 159-160). In his response to this critique, Raz insists that it is unconceivable to say 
that someone “ought” to do something in a sense different from self-interest or morality (Raz 1984: 130). 
I fail to see why this is evident.
71 Article 31. The favorable or odious character of a disposition will not be taken into account to extend or 
restrict its interpretation. The extension that must be given to every law will be determined by its genuine 
sense and according to the precedent rules. [Original text: Art. 31. Lo favorable u odioso de una disposición 
no se tomará en cuenta para ampliar o restringir su interpretación. La extensión que deba darse a toda ley se 
determinará por su genuino sentido, y según las reglas de interpretación precedentes].
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In any case, even if Raz took into account this last issue, from his argument it follows 
that perhaps the law does not hold the extended authority it claims. So one must inquire 
what are the conditions to holding any authority at all, and also to what extent law 
actually fulfills them—even if the law’s highly demanding claim is never met.

 3.  The conditions of legitimate authority

As stated before, Raz’s account of authority approaches it from an objective perspective 
and analyzes it as the ability to change the normative situation, while he dismissed accounts 
based on the description of the conditions of authority (vid. supra). Nevertheless, Raz 
does posit a thesis about the conditions for legitimate authority and, more concretely, 
about the extent to which a legal system can be considered to have legitimate authority.

These normative considerations move beyond the strictly (or at least predominantly) 
conceptual part of Raz’s analysis of authority, and are expressly related by Raz to the 
liberal tradition (Raz 1986: 1). In any case, in the conceptual description of authority 
advanced already in The Authority of Law, Raz expressly introduced the so-called 
principle of autonomy, which represents a core liberal belief which sheds light on the 
author’s normative approach to authority.72

In this work, Raz deals briefly with the apparent paradox that exists between the idea of 
obeying authority and that of being free. According to Raz, anarchists are right when they 
defend what he calls the principle of autonomy, which states that “reason never justifies 
abandoning one’s autonomy, that is, one’s right and duty to act on one’s judgment of 
what ought to be done, all things considered”. But anarchists, says the author, wrongly 
assume that there are no valid exclusionary reasons, and it is to this flawed assumption 
which they appeal when denying the possibility of authority (Raz 1979: 27). 

Although it may seem that authority calls for surrendering one’s judgment, i.e. that 
when authority is concerned one refuses to judge and does as one is told, for Raz it is 
important to keep in mind that what matters is not how people analyze their actions, but 
how they eventually act. So the obedience demanded by authority is not conditioned 
by an agreement on the merits of performing the actions it requires, in the sense that 
“subjects accept that they should obey even if their personal belief is that the balance of 
reasons on the merits is against performing the required act” (Raz 1986: 40). Now, in 
order for this to be, says Raz, there have to be sufficient reasons to accept authority, that 
is, to take it to be legitimate (Raz 1986: 40). Such conditions are explained around the 
tenets of liberalism:

72 For Raz’s full account on liberty as a value, vid. Raz 1986.
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 “Liberals believe that, at the very least given the prevailing circumstances of human life,  
 human well-being can best be achieved in communities subject to political authorities. They  
 also believe that those authorities are bound by principles requiring the promotion and  
 protection of freedom. The two beliefs are connected in that violation of the principles of  
 freedom may undermine the legitimacy of the authority. The doctrine of freedom is part of  
 a view of the foundations of legitimacy of political authorities.” (Raz 1986: 21). 

In these terms, Raz studies the foundations of political authority, understood as a right 
to rule correlated with an obligation to obey on the part of the subjects of authority.73 
“If that view is correct—says Raz—it provides the pivotal clue to the direction of the 
inquiry. It has to focus on the conditions under which one person can bind another” (Raz 
1986: 21). Those conditions, of course, have to meet the requirements of autonomy and 
are explained by Raz using the example of an arbitrator that settles a dispute between 
two parties. Drawing on this case, which according to Raz is not a special case among 
authorities,74 the author underlines two features: first, the arbitrator’s decision is a reason 
for action for the disputants, but it is meant to be based on the other reasons which 
apply to the case (the dependent reasons); second, the decision becomes a pre-emptive 
reason, as all the reasons that served as a basis for the decision are displaced by it and can 
no longer be relied upon (Raz 1986: 41-42). This leads Raz to formulate three theses 
which sustain the legitimacy of an authority: the dependence, the normal justification and 
the pre-emption theses. 

First, according to the dependence thesis, all legitimate authoritative acts should (even 
if they do not effectively achieve it) depend on already existing reasons that apply to 
the subjects (Raz 1986: 47). The author adds some clarifications to this thesis, two of 
which merit further comment. First, failure to reflect the dependent reasons does not 
make authoritative acts non-binding. Second, the dependence thesis is not the same as 
the no difference thesis, i.e. that authoritative reasons make no difference whatsoever on 
the reasons subjects already have for action. Even if the new authoritative reason should 
be based on previous reasons, Raz points out at least three ways in which authoritative 
reasons make a difference and still conform to the dependence thesis (Raz 1986: 47-51):

 -  We can have reasons to act in one way or another and end up acting deliberately.  
  An act of authority could start from those reasons and decide for one of the  
  options (e.g., we have reasons to pay taxes, but also not to do it in one particular  
  setting. Authority could intervene by choosing that taxes are paid monthly).

73 Raz challenges other understandings in Raz 1986: 21ff.
74 Raz deals with possible objections to this in Raz 1986: 44ff. Vid. infra.
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 -  When authority establishes conventions for co-ordination problems.75 In these  
  cases “[e]very person in the group concerned has, before the directive is issued,  
  a reason both to form a convention and to follow it once formed. This is the  
  reason for which the legislation is adopted and it is, for the legislator, a dependent  
  reason” (Raz 1986: 50); but once the convention is established, it becomes a  
  reason for action.

 -  In prisoner’s dilemma type situations, “while people have reason to act in a certain  
  way, given the situation they are in, they also have reason to change the situation,  
  though they are unable to do so by themselves. It is this feature, shared by cases  
  where there are co-ordination problems, which enables authorities to make a  
  difference while acting on dependent reasons.” (Raz 1986: 50-51).

As Raz himself admits, none of these remarks prove the dependence thesis; they just 
clarify some misunderstandings. The grounding of the thesis, says Raz, actually appeals 
“to our common understanding of the way authority should be exercised” (Raz 1986: 
52) and it gains strength when the case of theoretical authority is considered.

Second, the normal justification thesis claims that “the normal way to establish that a 
person has authority over another person involves showing that the alleged subject is likely 
better to comply with reasons which apply to him (other than the alleged authoritative 
directives) if he accepts the directives of the alleged authority as authoritatively binding and 
tries to follow them, rather than by trying to follow the reasons which apply to him directly” 
(Raz 1986: 53 – italics in the original). According to Raz, this is the “normal” way 
of justifying authority, while other forms, such as identification, self-definition or the 
desire of not hurting other people’s feelings, etc., are deemed deviant or secondary cases 
by the author (Raz 1986: 54-55).76

The normal justification and the dependence theses are, on this account, mutually 
reinforcing, since the first concedes legitimacy on the grounds of respect to the 
dependent reasons and the second claims that authorities should respect those reasons. 
These theses, says Raz, explain the nature and role of legitimate authority and articulate 
what the author calls “the service conception of the function of authorities, that is, the 

75 “Those are problems where the interests of members of the group coincide in that, among a set of options, 
the members prefer that which will be followed by the bulk of the members of the group above all else. 
One does not mind whether one drives on the left or the right provided everyone else does the same… 
Sometimes, however, there is no option in the designated set that will be the obvious choice. In such cases, 
what one needs is something that will make a particular option the one to follow.” (Raz 1986: 30).
76 As it will be discussed later, Raz diminishes this secondary character on his revisiting analysis of his theory 
(Raz 2006: 1028-1029).
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view that their role and primary normal function is to serve the governed” (Raz 1986: 
55-56).

Lastly, the pre-emptive thesis is the consequence of effectively having authority. Raz 
holds that when there is a reason for a rule to exist, I cannot justify my following the rule 
both by the rule and by the reason behind it, because if I did, I would be counting the 
same reason twice, as rules mediate between deeper-level considerations and concrete 
decisions. Therefore, the force of directives and rules derives from the underlying reasons 
which justify them, from which Raz concludes that they replace them:

 “Since the justification of the binding force of authoritative directives rests on dependent  
 reasons, the reasons on which they depend are (to the extent that the directives are regarded  
 simply as authoritative) replaced rather than added to by those directives… Because  
 authorities do not have the right to impose completely independent duties on people,  
 because their directives should reflect dependent reasons which are binding on those people  
 in any case, they have the right to replace people’s own judgment on the merits of the case.”  
 (Raz 1986: 59).

In any case, just because the authoritative reason replaces previously existing reasons, it 
does not follow that they do not make a difference; in effect, for Raz, the pre-emptive 
thesis implies that, because of the decision, what previously were mere reasons to action 
become a duty (Raz 1986: 60), or in the author’s own terminology, a protected reason 
for action. But what if the directive failed to reflect some of the dependent reasons? That 
is, what if the reasons that were supposed to justify the directive actually tell against 
it? Raz answers that the premise of this objection is false, because those unreflected 
reasons are among the actual reasons that justify holding the directives to be binding; 
since authority is justified with the normal justification thesis, the authoritative directive 
sustains itself on those very reasons the authority is more likely to follow: 

 “An authority is justified, according to the normal justification thesis, if it is more likely  
 than its subjects to act correctly for the right reasons. That is how the subjects’ reasons  
 figure in a particular directive and when they are not. If every time a directive is mistaken, i.e.  
 every time it fails to reflect reason correctly, it were open to challenge as mistaken, the  
 advantage gained by accepting the authority as a more reliable and successful guide to right  
 reason would disappear.” (Raz 1986: 61).77

From this point of view, Raz discusses another possible objection to his theory: 
If deviations from the dependent reasons were of a high magnitude, authoritative 

77 At this point Raz, somehow paradoxically, introduces the normal justification thesis to defend a short-
coming of the dependence thesis. I will address this point later on this text.
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directives could be overridden or disregarded, as they would not require giving up 
the mediating advantage of authorities. Raz’s answer to this objection is that it does 
not attack the pre-emption thesis, but requires that the dependent reasons should be 
counted as independent alongside the instructions of authority. So the objection denies 
the mediating role of authoritative decisions when the weighing is easily achieved. 
Now, if that case occurred, i.e. a situation in which there is a clear deviation from the 
dependent reasons, Raz refuses to say whether the mediating role of authorities would 
or would not be important enough to outweigh the dependent reason, so that, in effect, 
the objection remains unanswered:
 
 “Even if legitimate authority is limited by the condition that its directives are not binding  
 if clearly wrong, and I wish to express no opinion on whether it is so limited, it can play  
 its mediating role. Establishing that something is clearly wrong does not require going  
 through the underlying reasoning. It is not the case that the legitimate power of authorities is  
 generally limited by the condition that it is defeated by significant mistakes which are not  
 clear.” (Raz 1986: 62). 

The service conception, thus articulated around these three theses, constitutes the core 
of the Razian theory of legitimate authority. Now, given that the law claims unlimited 
authority and, as pointed out before, such a claim goes beyond what can be thought 
as actual legitimate authority, the author then proceeds to study where legal systems’ 
authority lies.

Certainly, Raz’s conception of legitimate authority is not sufficient to justify the unlimited 
authority legal systems claim for them, as he had already hinted in The Authority of Law. 
It seems that the normal justification thesis calls forth scenarios where not every subject 
is bound on the same level, or perhaps even bound at all: in effect, if the ground for 
authority is increasing the likelihood to make subjects act according to their reasons, 
every situation in which certain subjects show higher proficiency than the authority in 
one or many fields will compromise authority. Now, does this one-to-one account of 
the relation between authority and subjects provide a proper understanding of the fact 
that political authorities govern groups of people? Is legal authority not regarded to be 
general, that is, referred to a wide range of issues and not just over special matters? 

In conformity with his liberal point of view, which underlines individual autonomy, 
Raz insists that authority could not be grounded on the “public interest” as overriding 
the moral judgment of each subject. So, although Raz claims that this does not imply 
renouncing to any doctrine of raison d’état, he also maintains that legal rules can only 
bind when they are subjected to what morally binds subjects individually considered; in 
effect, Raz says that political reasons are subordinated to “ordinary individual morality” 
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(Raz 1986: 72). As a matter of fact, Raz insists explicitly that this is one of his thesis’ 
virtues, because it permits saying—unlike other theories —that there are degrees of 
authority: “The government may have only some of the authority it claims, it may 
have more authority over one person than over another” (Raz 1986: 74). This raises at 
least two problems, which Raz tries to confront. On the one hand, the legitimacy of 
an authority seems to rest on having greater expertise than its addressees, which entails 
a Father-knows-best sort of justification, which seems rather inappropriate for political 
authorities. On the other hand, an approach in which certain subjects—or at least 
some people we would intuitively call “subjects”—are not called to obedience seems to 
clash with “the real business of government”, which is to co-ordinate and control large 
populations (Raz 1986: 74).78

Raz’s answers to these predicaments are rather puzzling. As regards the first one, he 
merely points out that nowadays authority is usually justified by claiming that it is 
“in a better position to achieve (if its legitimacy is acknowledged) what the individual 
has reason to but is in no position to achieve” (Raz 1986: 75). Then, moving on to 
the second predicament, he restates that effective power, although necessary, is not a 
sufficient condition for legitimate authority, and insists that in contemporary societies 
the unlimited authority claimed by the law (or even the conditional version that some 
political theorists propose regarding immoral laws) will not pass the normal justification 
test. Therefore, even contemporary governments and legal systems which would be 
deemed just and fair are claiming far more authority than what they are entitled to (Raz 
1986: 78).

Regarding the first point, Raz’s answer leads one to believe that the justification of 
authority relies on the ability to command rightly, which would justify all sorts of 
technocratic ideologies and even Father-knows-best dictatorships. After all, it would 
seem that he is giving the guidelines to determine the conditions to be a good authority 
once one is already a legitimate authority. But if the standards for proper qualification 
as an authority are the same conditions that ground authority itself, the results would 
hardly be acceptable. For example, it seems to be a commonsensical truth that a mediocre 
government official could be deemed a legitimate authority, while an efficient and wise 
usurper would not. When revisiting his theory, Raz partly recognizes this difficulty. As 
he notes that his theory of authority is based on the superiority authorities have over 
the subjects to act reasonably (because of the normal justification thesis), he is drawn 
to conclude that, in the case of practical authorities, to be entitled to authority could 
78 From Raz’s liberal point of view, coordination is the primary justification of authority: “A similar line of 
reasoning will apply to authority based on the need to co-ordinate the action of several people. All political 
authority rests on this foundation (though not only on it). Many of the classical political philosophers (for 
example, Hobbes and Locke) regarded authority as established by the citizens’ surrender of their right to 
determine for themselves what to do in all or in some areas” (Raz 1975: 64).



Legal obligation through legitimacy 

71

require an additional element than just such a qualification (“Not everyone who can be 
a good prime minister of a country is the prime minister of that country” – Raz 2006: 
1032).79 He answers by saying that those conditions are, first, possessing de facto power 
(which contradicts his own examples on legitimate authority without such a power  —cf. 
supra) and, second, to have a “right” to use force, the conditions of which Raz does not 
think it is important to determine (Raz 2006: 1036).80 Somehow, one could say, this 
concession breaches the original intentions of the theory, i.e. to give an answer to the 
conditions of having a right to rule, because, on the one hand, the normal justification 
proves to be insufficient; and, on the other hand, the remaining conditions —that are at 
least necessary and likely sufficient for there to be entitlement to legitimate authority—
are deemed as non-interesting by Raz.81 

In any case, the conclusion from Raz’s service conception should be that authority would 
have to be established in a case-by-case basis, and a person could not be an authority in 
general terms, but only for each individual decision that passes the normal justification 
test. On the contrary, Raz had claimed in The Authority of Law that there’s a difference 
between being an authority and having authority, by specifying that every being that is 
an authority also has it, but not the other way around. One is an authority, says Raz, 
when one exercises it over a group of people or over a group of activities, or both, in 
a relatively permanent and pervasive way (Raz 1979: 19). In that sense, Raz suggests 
that having authority consistently in space and time allows for a subjective authoritative 
79 Raz’s original formulation of his theory of authority is supposed to extend to the realm of theoretical 
authority as well (cf. Raz 1979: 8-9; in a similar sense, cf. Hart: 1982: 261). Against this idea, Ross 
contends that theoretical authority is radically different from authority based on a supposed “right” to 
command (Ross 1968: 44ff). I find this intuitively correct. The very fact that an appeal to theoretical 
authority in an argument is a potential fallacy (argumentum ad verecundiam), while authoritative commands 
can have a valid outcome in practical reasoning, shows that we are faced with very different phenomena. 
“Theoretical authority” is simply a description of someone’s expertise, and its role in practical reasoning 
is limited to the suggestion of reasons to the agent at hand. For example, when my doctor suggests that I 
change my diet, my reason to act accordingly is not that my doctor said so, but that I believe it is true that 
I should, because it would benefit me in one way or another. If I were sure that it would not benefit me, 
it would be completely absurd to accept the medical order because of the interposition of authority (in 
Raz’s terminology, the dependent reasons could not be trumped at all). On the contrary, when a subject 
submits in disagreement to, let us say, democratic authority (e.g. I decide to pay a tax, as commanded by 
Congress, because it was commanded by the Congress, even if I think it is a very bad idea to do so), his 
argument seems reasonable, if a right to command is assumed. Of course, by defending the principle of 
autonomy, one tacitly denies the existence of these “rights” to command. But people do believe in them. The 
question––the main question of this book––is what role these beliefs play in our understanding of the law.
80 “Finally, but most importantly, given how things are in our world, governments of the kind we are 
familiar with can only succeed in meeting the conditions of legitimacy (according to the service conception) 
if they have the authority to use and are successful in the use of force against those who flout certain of their 
directives. There is no need now to establish what are the general conditions for the rightful use of force by 
governments. For our purposes it is enough that such a right must exist for a government to meet the two 
conditions of legitimacy, and that it must be effectively used.” (Raz 2006: 1036).
81 On this sense, cf. Darwall 2009: 134ff; Sherman 2010: 424-426. 



Chapter III

72

entitlement; nevertheless, an entity that “is” an authority could still perfectly well 
execute “non-authoritative” acts, if these acts do not meet the requirements of the 
normal justification thesis. In these situations, Raz concedes that it is sound to say that 
a political entity that is an authority does not have a right to perform non-authoritative 
acts, but the author proceeds to hold that in certain sense one could say so. To that 
extent he provides an example:

 “But one can have authority to do that which one ought not to do. I can delegate authority  
 over my son to a baby-sitter instructing him to make sure my son is in bed by a certain time.  
 If the baby-sitter orders my son to complete his home work after that time he is disregarding  
 my instructions and his duty. But my son nevertheless has to obey him” (Raz 1986: 79).82 

At the end of his explanation Raz brings up the necessary consequence of his approach: 
the authoritative condition of one act will always be addressed in a case-by-case 
examination of the normal justification thesis’ test:

 “But whether or not one can establish the existence of general limits to the authority of  
 governments, the normal justification thesis invites a piecemeal approach to the question  
 of the authority of governments, which yields the conclusion that the extent of governmental  
 authority varies from individual to individual, and is more limited than the authority  
 governments claim for themselves in the case of most people” (Raz 1986: 79-80).

Raz then proceeds to open the scope of the justification of law’s authority. The 
normal justification thesis, being grounded on the authorities’ ability and the need of 
coordination, remains as the core of Raz’s service conception;83 still, it is not able to give 
a full account of law’s extensive claim, and probably there is no justification for such 
an extensive demand at all. Nevertheless, legal systems may rely on some secondary 
justification that goes beyond the normal justification. For Raz, the respect some people 
have for their legal systems provides that support, as the binding consequences of some 
forms of consent apply to it as well.

Although for him it is not possible to accept authority in the terms of pure consent,84 
Raz elaborates on some characteristics this concept may have, which would apply to the 
82 This example is rather problematic: why would the son have to obey the baby-sitter? If it is because of the 
soundness of his request, his authority would be based on the normal justification: his act would be properly 
authoritative because of knowing better than the child what is best for him, while my own authority at 
limiting the baby-sitters’ would be questioned. On the contrary, if we were to deem his command unsound 
(if, for example, it were somehow better that the child went to bed early), it would hardly be considered 
authoritative, both because of the normal justification thesis and due to the baby-sitter’s disobedience.
83 Critically about coordination as a basis of legitimacy and the normal justification, cf. Green 1989: 805-806.
84 “Promises and other voluntary commitments are created by an expressed intention to be bound. It is 
clear that the ordinary life of normal citizens includes nothing amounting to a promise or a voluntary 
undertaking.” (Raz 1979: 239).
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idea of respect for law. The idea of consent that Raz has in mind is that of a performative 
consent, that is, an act through which one agrees to give someone or something a right or 
duty; it is also based on the Rousseaunian tradition, for which consent is “a constitutive 
element both of the condition of the person who gives it and of the society resulting 
from it, which is good in itself ”, and not merely an instrument to achieve different goals 
(Raz 1986: 80). In order for an act of consent to be performatively relevant in this sense, 
Raz says that it must be undertaken in the belief that “1. it will change the normative 
situation of another; 2. it will do so because it is undertaken with such a belief; 3. it will 
be understood by its observers to be of this character” (Raz 1986: 81). From this point 
of view, it is clear that the value of consent is external to the act itself and depends on 
certain conventions, according to which consent is valuable (because, for example, it 
aids to the pursuit of substantive projects in one’s life – Raz 1986: 87). In any case, Raz 
accepts that the actions that satisfy these values are relative and change from one society 
to another, but for each culture they serve as validations for consent.85

The question here is whether a legal authority could be legitimate because of the consent 
given to them by its subjects. At first it would seem inacceptable to think so, because 
citizens have no choice but to consent to political authorities, so such consent would 
be invalidated by duress. But Raz argues that there is nothing inherently wrong about 
consenting to something to avoid a wrong, because what makes duress reprehensible is 
not the absence of choice it creates, but “the fact that it is engineered in order to extract 
the consent” (Raz 1986: 88-89).86 Anyhow, Raz insists that the consent he is arguing for 
is substantive and not instrumental. If consent were understood as a mean of justification 
in instrumental terms, because of benefits such as reinforcing grounds for obedience, 
these benefits would have the serious downside of creating a culture of obedience even 
in the face of ostensive duties to disobey (e.g. military officials who, under oath to do so, 
follow commands to commit atrocities) and allowing life-long, open-ended and wide-
range binding consent (Raz 1986: 89-90). Therefore, Raz proposes to take into account 
the form of substantive consent he linked to the shaping of one’s world, in the sense 
that it could express one’s relationship towards one society (“identification with one’s 
society”) and would, therefore, justify its authority. In Raz’s words: 

85 “What actions express an attitude is largely a matter of social convention. Our social conventions and 
those of other societies differ, but to the extent that they regard consent as expressing certain worthwhile 
relations, as a constituent element of such relations, they provide validation of the appropriate kinds of 
consent” (Raz 1986: 88).
86 In the same vein, Green claims that the consent theory is not affected by the fact that citizens do not 
effectively consent to authority. The lack of consent entails a lack of obligation, which is not absurd, as 
universal political obligation is not a fixed feature of moral thought, but a rather controversial political 
position. In other words, to say that the lack of consent shows that the theory is wrong implies that one is 
assuming that people are effectively obligated anyway (Green 1989: 808). This argument, of course, means 
that the use of deontic terms when discussing legal obligations is, in several cases, elliptic and is somehow 
“masking” a systematic form of duress and practical exploit.
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 “Undertaking an obligation to obey the law is an appropriate means of expressing  
 identification with society, because it is a form of supporting social institutions, because it  
 conveys a willingness to share in the common ways established in that society as expressed  
 by its institutions, and because it expresses confidence in the reasonableness and good  
 judgment of the government through one’s willingness to take it on trust, as it were, that the  
 law is just and that it should be complied with” (Raz 1986: 92). 

Raz sees that under legal systems there is a similar form of substantive stance that could 
be manifested in the terms of respect for law, which despite not being consent, is 
conditioned by “the reasons that validate consent in general and consent to authority in 
particular”.87 Already in The Authority of Law Raz had noted that law’s claim to authority 
is unsuccessful, because it seemed that every case of an action required or prohibited by 
law would have to be studied individually on its morality; but the author states that 
there is an alternative that would provide some sort of general obligation: if one has 
respect for the law, that situation becomes a binding reason for action and is morally 
permissible (unless, says Raz, it is “a generally wicked system” – Raz 1979: 250).

The attitude of respect for law, according to Raz, entails two contents: First, cognitive 
respect, i.e. having appropriate cognitions concerning the moral value of law; and 
second, a practical attitude, which “consists largely of a disposition to obey the law 
(i.e. to do that which it requires because it so requires, because it is right as a matter 
of moral principle to obey it) and a variety of affective and cognitive as well as further 
practical dispositions appropriate to it” (Raz 1979: 251). These two attitudes could be 
intertwined or independent from each other: a person could have one without the other, 
in thought or in action (e.g. an agent could despise his country’s law, but express practical 
respect; as much as he could approve and respect a foreign law, but not comply it). In 
accordance with the principle of autonomy, Raz thinks that having the practical attitude 
without the cognitive one is immoral.88 Nevertheless, Raz says that having the practical 
attitude is a source of an obligation to comply: to respect the law calls for an obligation 
to obey it. This apparently paradoxical claim is defended by Raz by drawing an analogy 
with friendship, which intertwines with the aforementioned idea of substantive consent 
from which the author extends the legitimacy of legal systems from the core idea of the 
normal justification.
87 “This attitude is not consent. It is probably not something initiated by any specific act or at any specific 
time. It is likely to be the product of a gradual process as lengthy as the process of acquiring a sense of 
belonging to a community and identifying with it. It need not, therefore, be related to any act performed 
in the belief that it has normative consequences. But in a reasonably just society this belief in an obligation 
to obey the law, this attitude of respect for law, is as valid as an obligation acquired through consent and for 
precisely the same reasons.” (Raz 1986: 98). Critically, vid. Green 1989: 812ff.
88 “One should, instead, encourage an attitude of being generally on guard and always willing and ready to 
consider the merits of conformity or deviation on a case by case basis with no prior dispositions which may 
bias one’s judgment” (Raz 1979: 252).
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Raz notes that friendship is a reason for action in at least two obvious ways: friendship 
implies goodwill, a wish to help friends, and it also generates expectations and respective 
duties. The underlying assumption is that there are actions one must perform, because 
failing to do so would be wrong, not because the reaction that may come from 
friends upon finding out about the failure. In effect, although there are culturally and 
individually different forms of friendship, “common to all of them and part of the very 
concept of friendship is the fact that the fitting action is required of a friend regardless 
of whether or not he desires to perform it (…). Similarly, the fitting action is sometimes 
required regardless of whether or not the friend will learn of it or be affected by it” (Raz 
1979: 255). These obligations are self-imposed, but they differ from promises and other 
voluntary obligations, on the one hand, because they are not disposable by single acts, as 
they are entangled in more complex relations; and, on the other hand, because they are 
the byproduct of a relationship, rather than its goal (Raz 1979: 257-258). 

These characteristics of friendship, says Raz, appear as well in the respect for law attitude: 
respect for law is a slowly acquired practice and it is revealing of one’s character; and it 
also constitutes a reason for action in the same non-absolute terms:

 “They [those who obey the law because they respect it] express their respect for the law in  
 obeying it, in respecting institutions and symbols connected with it, and in avoiding  
 questioning it on every occasion. Once again, as in the case of friendship, social conventions  
 and cultural precepts partly determine the appropriate or fitting ways to express respect. It  
 is here important to remember that just as there are qualified or partial friendships (…) so  
 there are possibilities of qualified respect.” (Raz 1979: 259).

Raz’s understanding of respect for law—and the very analogy with friendship—ends up 
being some form of inspirational justification for obedience. In effect, on his account 
respect for law “is an aspect of identification with society (the reverse of alienation)… 
A person identifying himself with his society, feeling that it is his and that he belongs 
to it, is loyal to his society. His loyalty may express itself, among other ways, in respect 
for the law of the community. Friendship likewise presupposes mutual loyalty and there 
is therefore little surprise that both friendship and respect for law give rise to expressive 
reasons” (Raz 1979: 259). Although Raz adds that a subject could identify with his 
community and feel attached to it without respecting its law, it remains clear that for 
him the former feeling is the root of the latter.

What happens if one’s society’s law is unjust? Can one feel obliged to follow it for 
expressive reasons? Raz denies this possibility, insisting that in such cases loyalty to society 
actually entails a duty of resistance. Raz’s argument states that in the face of an unjust 
legal system, society is either for it or against it. If it is against the legal system, respecting 



Chapter III

76

such law is not identifying with the rebellious society; and if society complies with the 
unjust law, “one identifies oneself with the worst aspects of society… Noninstrumental 
validations of consent are, therefore, limited to consent to the authority of a reasonably 
just government” (Raz 1986: 93). 

In sum, for Raz a legal system has authority when it is legitimate according to the normal 
justification thesis and can also be binding if respect for law is given to it. This last 
attitude is not mandatory, requires voluntary adhesion and subjects who do not adhere 
are not guilty of any wrongdoing.89 Still, subjects who refuse this sort of allegiance are still 
bound by a “partial and qualified obligation to recognize the authority” of relatively just 
governments, to the extent necessary to enable them “to secure goals, which individuals 
have reasons to secure, for which social co-ordination is necessary or helpful, and where 
this is the most promising way of achieving them” (Raz 1986: 100), as well as all further 
cases where the normal justification enters. Although this leads to a degree of individual 
variation, most sections of the population would be covered in approximately the same 
way. In any case, as referred above, Raz holds that there is no obligation to obey the law 
beyond its legitimate authority, not even a prima facie one.

II.	A	critical	account

As Bix has noted, Raz’s attempt to explain legal duties and rights in terms of reasons 
for action provides a very straight-forward and metaphysically acceptable explanation 
of what a duty and a right are: “A (legal) duty is a reason to act consistent as the 
duty requires. A (legal) right creates reasons for action for the person who holds the 
corresponding duty, or for the judge or other legal official who is in charge of enforcing 
that right”; nevertheless, Bix continues, this approach merely delays the questions of 
why and how a so-called duty becomes a reason for action, which are the queries put 
forward by legal realists (cf. Bix 2009: 116-117). In order to inquire how Raz answers 
these predicaments, I have summarized his service conception of authority, which I will 
discuss critically in this title.

Raz’s service conception rests on certain premises and produces certain results which are 
problematic. Most of them turn on the role autonomy plays in the assessment of the 
binding character of rules. In effect, both the service conception and the identification 
thesis embodied in the respect for law idea end up collapsing into a consensual theory 
that contradicts the heteronomous character of legal authority. But if the element of 
consent were to be taken away from the service conception, the practical unity that 

89 As it will be discussed later, this qualification makes it very difficult to purge the idea of respect for law 
from the criticism directed at a theory based in consent.
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Raz defends (i.e. that law can only bind when it conforms to morality) would become 
unsustainable. I will deal with these two issues in the following heading. In the next 
one, I will extract certain interesting aspects of Raz’s theory that help us go back to the 
inquiry of what the binding character of law amounts to, once it is stripped down to 
empirical reality.

 1.  Authoritative acts and the autonomy principle

As pointed out above, Raz has made a crucial distinction between having authority 
and claiming it, by actually stating that contemporary legal systems even go out of 
their way and always claim authority beyond the one they actually possess. This occurs 
mainly because legal systems pretend to have absolute authority, even disregarding the 
key liberal point on which Raz built his theory: the principle of autonomy. “[R]eason 
never justifies abandoning one’s autonomy, that is, one’s right and duty to act on one’s 
judgment of what ought to be done, all things considered” (Raz 1979: 27). If that is the 
case, authority would never be justified to deny acting on one’s judgment. Therefore, 
any absolute claim of authority is wicked by definition. If legitimate authorities do exist, 
on Raz’s account, they would have to be acceptably binding according to that very own 
autonomous judgment.

Now, this presents a complex situation referred to the very possibility of there being 
autonomy. As noted earlier, Raz built his concept of authority on drawing a distinction 
line between requests and orders, specifying that the latter are protected reasons for 
action which forbid the actor to make a balance of reasons; as a matter of fact, if he were 
to do so, he would be wrong:

 “If you request you submit yourself to the addressee’s judgment on the balance of reasons,  
 while at the same time trying to add a reason on one side of that balance. But one who  
 commands is not merely trying to change the balance by adding a reason for the action. He  
 is also trying to create a situation in which the addressee will do wrong to act on the balance  
 of reasons. He is replacing his authority for the addressee’s judgment on the balance” (Raz  
 1979: 24).

This leads to the heteronomous character of authority: whenever I am submitted to 
authority, I stop acting on my judgment of what ought to be done and submit to 
someone else’s judgment. Obviously, this is not what Raz has in mind and this is where 
his insistence on establishing the premises of legitimate authority arises: legitimate 
authority exists when autonomy is not sacrificed, and that is why it can only be justified 
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by the dependence and the normal justification thesis, according to which authority 
serves autonomy instead of annulling it.

But if the acts of authority are exclusionary reasons and one is autonomous, taking an 
authoritative decision as a reason implies that I autonomously accept to deny the weight 
of the excluded reasons or to even do any sort of pondering. When I switch to the 
pre-emption thesis, if I am to remain autonomous, I must have decided to exclude the 
dependent reasons that go against the authoritative decision: at some moment, the mere 
claim of exclusion needs to transform into effective pre-emption, because first-order 
reasons cannot be excluded automatically, just as a consequence of someone claiming 
authority. This becomes clear when one takes Raz’s own example of arbitration: the 
parties have some reasons to guide themselves in a certain way, an arbitrator has authority 
over them and must conduct himself by those reasons, and afterwards the decision turns 
into a duty for both parties. But arbitrators, of course, do not claim authority because of 
their wisdom, but due to the agreement of the parties to submit to the arbitrator. And 
this is not just a result of this specific case of authority, but a theoretical necessity of the 
principle of autonomy: if authority is a service for autonomous subjects, said subjects 
cannot in principle be forced to be served. The next example provided by Green makes 
this point clearly:

 “Suppose Carol is an excellent investment counselor and that conformity to her advice is  
 certain to be optimal. Suppose further that there is no intrinsic value in David managing  
 his own financial affairs. Does that show that Carol has legitimate authority to act for David?  
 No; although it does show if she were given such authority she would be justified in having  
 it, and it also shows that David would be justified in giving it to her. Why should we think  
 that a government is in a different position? It is true that the second condition insures that  
 accepting its authority does not compromise autonomy, but the same applies to David–if  
 he grants Carol authority to handle his portfolio then his autonomy is still secure. However,  
 his autonomy is not secure if Carol unilaterally takes charge of his affairs and then administers  
 them in a way that assures both rationality and autonomy” (Green 1989: 811).90

This preliminary assessment has important consequences. First, Raz’s account on what 
authority is clashes with what legitimate authority demands. The author has stated that 
authority is to be defined as a normative power to present exclusionary reasons, not as 

90 Raz answers that on this example there is a disregard of the autonomy condition (included in the 
dependency thesis, according to the role Raz assigns to consent), but legal authority does not have that 
requirement and consent would be a proper way to meet the “condition of autonomy” that would establish 
authority in certain cases. Nevertheless, says Raz, “this type of argument will never be enough to establish 
the authority that the modern state claims to itself, nor, as Green admits, will it dispense with the role of 
the normal justification as the way of establishing the main reason for authority, without which consent 
would not be binding” (Raz 1989: 1183).
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requests, as the latter just present a prima facie reason on the subject’s weighing. This 
understanding corresponds with the intuitive understanding we have of the concepts of 
duty and obligation and the manner in which they cannot be disposed by its subjects. 
But as Raz’s theory is presented, the effective exclusion of reasons does not depend 
on the authoritative act itself: the authoritative act claims to exclude reasons and the 
ultimate judge of such a claim, the served autonomous subject, will decide if said claim 
is approved. So, after all, every authoritative claim is preceded by a request to the subject: 
before exercising any normative power, the authority would seem to require the subject 
to abide by his orders. And if this is the case, the acceptance of authoritative acts as a 
whole is part of the subject’s weighing before they become proper protected reasons.

Raz thinks that this step is not necessary, as the pre-emption thesis follows from the 
normal justification and the dependency thesis, without asking the subjects whether 
they agree or not. But if this were the case, I could not claim autonomy at the same time: 
either the arbitrator has authority over me because of his ability to serve my own reasons 
(normal justification plus dependency), or he does because I approve of his authority. As 
expressed before, Raz’s theory denies consent any role in justifying authority, admitting 
only a secondary and almost parasitical form of it in the form of respect for law, but this 
understanding clashes immediately with the principle of autonomy and the liberal spirit 
of his whole theory.

An example of this consequence comes from Raz’s account of the obligation to obey 
the law and of law’s claim to authority. The very fact that law claims (one could say, 
requests) authority shows a prima facie level at which legal systems have no authority 
and submit themselves to the subjects’ autonomy. On these terms, Raz would fail to 
separate requests from commands, unless he understands that the latter only appear 
when a request to be commanded was previously accepted, i.e. if he accepted that every 
command presupposes a request. If commands collapse into requests, the theory would 
only explain how authoritative acts create reasons for action, but not “obligations”, 
which is what law at least claims to create and, according to Raz, sometimes effectively 
creates.91

Against this conclusion, Raz states in different parts that acquiescence of the subjects 
is just a condition of de facto authority, which is only a question that can be raised after 
assessing legitimate authority.92 This phrasing oversees an important distinction between 
acquiescence to power and effective power. There is a difference between accepting that 
someone has authority and that his rulings ought to be followed, and the effective act 
91 Perry raises the same objection from a different angle, as he notes that Raz theory would make 
authoritative acts collapse into advices. Cf. Perry 2005: 280-281.
92 “Acquiescence seems relevant to the explanation of de facto authority rather than to that of legitimate 
authority” (Raz 1986: 26).
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of following them or to even have such a possibility. A vivid example of this situation 
comes from people who live under occupied territories and recognize a government in 
exile that lacks effective power. In these cases, the authority of the exiled power is met 
with acquiescence, disregarding its lack of properly de facto authority, and even if the 
subjects are forced to not follow their orders and must conform with a silent approval. As 
a matter of fact, Raz acknowledges this when he says that the Polish exiled government’s 
legitimacy during WWII depended “on a nonnormative fact, on being recognized as 
legitimate by the bulk of the Polish population and by some other countries.” (Raz 
2006: 1005).93

There is another conflict between the principle of autonomy and Raz’s service conception, 
which regards possible normative discrepancies by the subjects. By eliminating consent 
as the core justification of authority, Raz builds his theory of legitimacy on an 
objective pattern: decisions are authoritative if they serve reasons the subject already 
has (dependency) and an authority is more equipped than the subject to make him act 
according to them (normal justification). Both these judgments are objective and are 
independent of the subject’s understanding of them, which leads to two problematic 
consequences. First, it may be that subjects differ from the authority on what their own 
interests are or on how they should be protected (e.g. motorcycle drivers are ordered 
to wear helmets against their will), a case in which we would have to ask if the service-
oriented legitimate authority may indulge in paternalistic procedures. As already noted, 
Raz’s theory ends up explaining what counts as an aptly qualified authority, but if it is 
to be understood as a theory of legitimate authority, it supports authorities that seem to 
be illegitimate under several political points of view, Raz’s included, such as technocratic 
and paternalistic dictatorships.94 When Raz tries to address the possible justification of 
this sort of systems, he tangentially mentions that the service conception deploys its 
judgments only when acting rightly “is more important than deciding for oneself ” (Raz 
1986: 69), which leads to include an external value of liberty as a limit to legitimate 
authority.95 This brings up two difficulties, depending on the role autonomy has here as a 
limit: either we return to a justification based on consent, because recognizing autonomy 
93 According to Perry, taking de facto power as a condition of authority seems like a rather arbitrary addition 
to the theory by Raz, which does not follow at all from the completely value-driven normal justification 
itself (cf. Perry 2005: 288, n. 44). As the service conception is supposed to entail more than just the 
normal justification, this criticism is exaggerated, because, as Tucker points out, the service conception 
comprehends way more than just the normal justification thesis and not every one of its assets is derived 
from it (cf. Tucker 2012: 226). Given that premise, it must be conceded that a total approach to service 
needs to include the very possibility of being able to provide said service, which would justify the factual 
condition of legitimate authority presented by Raz. Nevertheless, my objection based on the difference 
between effectiveness and acquiescence to power is unaffected by this consideration.
94 For an extended argument for the justification of paternalism by the service conception, cf. Himma 2007: 
142ff. Against this criticism, cf. Tucker 2012: 229ff.
95 Raz criticizes paternalism in Raz 1996. The inclusion of an autonomy frontier in his theory has its latest 
formulation in the form of the independence condition (vid. infra, next note).
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entails that subjects should decide on what issues they will submit to authority (as it is 
recognized in the act of “renouncing” freedom in the state of nature that takes place in 
social contract theory); or we just think that the recognition of autonomy is merely a 
parameter of when it is right to act autonomously according to supra-legal patterns, a 
case in which the theory just states a traditional natural law triviality: authorities bind 
when they respect a superior moral value (in this case, a dyad of a natural right to 
freedom and a duty to obey liberal authorities).

Second, it could also be that the subject’s interests are at least seemingly untenable 
from an objective moral point of view (e.g. subjects of a State are convinced of the 
righteousness of taking part in a genocidal policy against their neighbors, to which 
they are commanded). Raz quickly dismiss this last possibility as being able to found 
authority by claiming that respect for law only brings up legitimacy when we are talking 
about just systems:
 
 “I assume that consent to obey the laws of an unjust government is not a morally appropriate  
 expression of identification with one’s society. Either the society is, in such circumstances,  
 alienated from its government and its laws or it is not. In the first case, identification with  
 the law does not express identification with the society which is hostile to this law. In the  
 second case one identifies oneself with the worst aspects of society. Such an attitude cannot  
 be morally valuable and cannot validate the consent. Noninstrumental validations of  
 consent are, therefore, limited to consent to the authority of a reasonably just government.  
 This condition is, as we saw above, weaker than that required by the main argument for  
 the validation of authority. The main argument cannot validate wholesale the authority of  
 even reasonable just governments” (Raz 1986: 93).96

This argument is sound as far as it is tautological: under the belief that one can establish 
morality objectively, it is necessary that voluntary allegiance to immorality is immoral. 
But the argument’s problem is not only its link to a largely indefensible meta-ethical 
thesis; more importantly, it would also drive legitimacy far from the dependency 
thesis (which relies on positively given interests of subjects, regardless of their moral 
soundness) and from the principle of autonomy (based on personal consent, to which 
Raz’s refuses to give total normative power in the establishment of authority). This shift 
is lethal for Raz’s theory, as legitimacy would end up depending on objective axiological 
96 In the same sense, Raz claims on a later work that the service justification answers the question of when 
one has a moral duty to obey, by posing two requirements: first, the subject will conform better to the 
reasons he already has if he intends to be guided by authority than if he does not (dependency and normal 
justification); and second, the matters of the first condition are such that it is better to conform to reason 
than to decide for oneself (the independence condition) (Raz 2006: 1014). Those special matters, according 
to Raz, are pretty much liberal topoi regarding what is deemed as good to be decided by oneself and what 
is not (Raz 2006: 1015ff). On the evolution of the Razian anti-paternalistic argument, cf. Tucker 2012: 
230-232.



Chapter III

82

judgments, making his point of view (read according to this shift) say nothing further 
than—again—a traditional natural law triviality: authorities are legitimate as long as 
they conform to objective morality.97

Raz ends up recognizing this difficulty when he revisits his theory. If it is correct that no 
one can intentionally impose an obligation on a person without his consent, says Raz, 
“the demand for consent seems to depend on the general relationship that is indicated: 
a relationship of one person being subject to the will of another”, which would mean 
that authority is more than a request because it is a special relation, that is, a relation of 
authority. This argument, as Raz himself recognizes, is circular,98 so he has to concede 
that his theory of legitimacy may be insufficient to determine the requirements of 
legitimacy, although he aptly realizes that the eventual consent of the subject—what the 
principle of autonomy would suggest—would not be enough:

 “The moral question was about the legitimacy of one person being subject to the will of  
 another. But that problem cannot be solved by consent. Suppose you say to me: “I impose on  
 you an obligation to come to my party tomorrow,” (and you may add: “provided of course  
 that you agree”), and I reply: “I agree.” I definitely consented to come to your party. I may  
 even have promised to do so. But clearly whatever you said, you did not impose an obligation  
 on me. The obligation is entirely my own creation. You may have invited me in a funny way,  
 or expressed a strong desire that I should come, again in a funny way. But you did not  
 obligate me to come.

 “(…)

97 It is interesting to note that at certain moments Raz actually shifts from this sort of discourse to an 
aggressively empirical and positivist approach, in which any belief on a right to rule can constitute authority. 
This can be seen in this quote: “For example, someone may believe that people, members of a certain group, 
have a duty, perhaps a religious duty or a duty of loyalty arising from some historical circumstances, to obey 
some person or institution. In that case the normal justification thesis is easily satisfied. By obeying that 
person or institution one is discharging that duty. Or suppose that members of a certain group, perhaps an 
ethnic group, have a duty to obey someone who can command the allegiance of the group, a sort of national 
duty for the glory of the nation. Again, if anyone can command the allegiance of the group then that person 
will satisfy the conditions of having authority under the service conception” (Raz 2006: 1030-1031). If 
it were simply the case of shifting from deontology to ontology, there would be no problem whatsoever 
with this approach; nevertheless, Raz is using the normal justification theory––his own service conception 
of authority––to explain authorities whose rules were supposed to be binding because they are morally 
sound (!). In any case, some critics have pointed out that in order “to make sense of his enterprise of taking 
jurisprudence and political theory to be part of a theory of practical reason”, Raz would need to openly 
embrace the existence of an objectivist meta-ethical stance (cf. Moore 1989: 843).
98 “Do you have the impression that we have come full circle? Have we not considered that precise point? 
Was it not the moral question that was answered earlier? If that answer was good, and nothing was said to 
indicate otherwise, why are we back with it? Presumably there is a residual feeling that the earlier reply did 
not cover all aspects of the moral problem.” (Raz 2006: 1038)
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 “Still, as I said, the feeling persists that the solution to the moral question given before left  
 some of our concerns unanswered. It saw the issue as one having some other person decide for  
 one rather than deciding for oneself. The emphasis was on “not deciding for oneself.” It  
 showed that there is no objection to that, that we should approve of that when it makes  
 us conform better with reason. The argument drew analogies between authorities, agents,  
 mechanical devices, and so on. And that is where it falls short. It did not notice that while  
 they are all cases of not deciding for oneself, there is a difference between these cases and that  
 of authority, for only authority involves subjecting our will to that of another, and that is not  
 merely a matter of not deciding for oneself.

 “Let us concede that the problem exists, that perhaps the solution offered so far ignores it. It  
 remains the fact that consent does not solve the problem.” (Raz 2006: 1039).

To summarize: there is an inner inconsistency between Raz’s concept of legitimate 
authority and his principle of autonomy. Either subjects remain autonomous, and 
authority is based on a request and a self-imposed obligation; or the service conception 
takes over autonomy and authority is based on simple superior knowledge, as in Father-
knows-best dictatorships, which decides for the subject what are his actual dependent 
reasons and to what extent they should be taken care of. Additionally, given wicked 
dependent reasons, the service conception should provide proper service to wickedness, 
but Raz ends up excising this possibility by introducing objective morality patterns that 
establish a wholly different theory.

Anyhow, these internal problems do not lead to the advocacy of theories of consent. The 
many arguments Raz himself raises against consent theories remain in full force and, 
more importantly, legitimacy through consent still clashes with two difficulties. First, 
if an authority becomes legitimate through consent this only delays the question and 
one should justify why subjects are legitimated to establish authorities, and why their 
own consent is binding. Autonomy, despite being a commonplace in contemporary 
philosophy, is not self-justified and, in any case, requires a full explanation of its extent 
and limits, both as concerns the positive (“what can I consent to?”) and negative (“what 
can I not consent to?”) realms of its exercise. Nevertheless, it is possible and even likely 
that a complete deployment of an acceptable theory of autonomy is at hand in political 
philosophy.99 Yet such a theory, taken at face value, would still be unable to satisfy the 
reality of legal heteronomy and the effective lack of consent that exists in the relationship 
between authorities and subjects,100 which leads consent theories either to be replaced by 
99 E.g., precisely taking a stand from Raz’s shortcoming, see the guidelines offered in Green 1989.
100 Green insists, however, that consent to authority is not relegated to very exceptional procedures, such as 
the oaths taken by civil servants, as the construction of societal roles, including that of citizenship, involves 
certain important degrees of voluntariness and flexibility (cf. Green 1989: 818ff). Even if some roles 
require the consent of the subject to be acquired, there are too many examples where the role consent plays 
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explanations based on collective action or, in the best of cases, to propose explanatorily 
odd theories of legal authority. In any case, as will be discussed in the following two 
chapters—and is in a way hinted by Raz, as I claim in the following heading—, an 
important sense of putative autonomy lies in our understanding of legal obligation.

 2.  The inspirational side of raz’s theory 

As referred in the last point, there is a difficulty linking the principle of autonomy with 
the service conception. On the contrary, the secondary legitimation basis Raz provides, 
i.e. respect for law, seems more adequate to overcome this limitation,101 but only if 
reformulated in a way in which the objections against consent theories are solvable and 
the “self-identification” referred to by the author is replaced by a different concept of 
allegiance. With those necessary adjustments, it could be possible to open a path to 
explain and better defend the pre-emption thesis, limited to a description (and not a 
normative legitimation) of what the binding force of law amounts to.

The pre-emption thesis, in Raz’s account, rests on the goods that the mediation of 
authority provides, which is a consequence of the normal justification thesis (and, 
ultimately, in the desire to coordinate behavior). This is why Raz claims that a directive 
that apparently fails to reflect some of the dependent reasons is still authoritative:

 “An authority is justified, according to the normal justification thesis, if it is more likely  
 than its subjects to act correctly for the right reasons. That is how the subjects’ reasons  
 figure in a particular directive and when they are not. If every time a directive is mistaken, i.e.  
 every time it fails to reflect reason correctly, it were open to challenge as mistaken, the  
 advantage gained by accepting the authority as a more reliable and successful guide to right  
 reason would disappear.” (Raz 1986: 61).

This seems like a relatively problematic argument because it means that the actual reason 
that supports authority is not the dependent reason itself, but rather the advantages of 
deferring authority to someone or something else. In this case, the dependent reasons 
do not justify authority, but the utility of authority as a service provider does. But if this 
is simply null. That is the case, for example, of the duties towards one’s parents, which are acquired with the 
non-voluntary act of birth; furthermore, the same could be said about the duties to respect basic human 
rights, which are deemed not only to be acquired non-consensually, but also lifelong and non-renounceable.
101 It is interesting to note that Raz himself has later expressed doubts on how “secondary” the role of 
respect for law is, by even accepting that the conditions that could sustain legitimate authority are of an 
indeterminate kind and usually mix with each other until becoming undistinguishable (Raz 2006: 1028-
1029). This reading, as well as the internal fracture of the service conception that was referred to above, 
according to which authority could serve any reason and any belief in authority, seriously compromises the 
original formulation of the theory.
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is the basis of authority, the piecemeal theory of legitimacy that Raz defends, according 
to which authority is something to be examined on a case-by-case basis, suffers a serious 
blow: an authority that fails to express a dependent reason will still be thought of as an 
authority and, even more, can still defend legitimately the pre-emptive character of its 
decision. 

Raz even addresses the possibility of a deviation from dependent reasons being clear 
and easy to spot, because in those cases one would not need to do any special weighing 
to determine if the authority is wrong or not. That is, if an authority utters a decision 
which clearly deviates from dependent reasons, the mediation role of authority (which 
sustains obedience when the authority fails to respect dependent reasons) would be 
outweighed and one should, theoretically, not obey. In this case, which is central to 
know where authority really lies, Raz decides to remain silent and shifts to how this 
objection is not directly referred to the pre-emption thesis:

 “Even if legitimate authority is limited by the condition that its directives are not binding  
 if clearly wrong, and I wish to express no opinion on whether it is so limited, it can play  
 its mediating role. Establishing that something is clearly wrong does not require going  
 through the underlying reasoning. It is not the case that the legitimate power of authorities is  
 generally limited by the condition that it is defeated by significant mistakes which are not  
 clear.” (Raz 1986: 62 – my bold type).102

If Raz had expressed his opinion here, it would be clear which basis prevails: the deferring 
to authority because of the goods of mediation or the dependent reasons themselves. If 
the deferring to authority triumphed, as seems to follow from to the pre-emption thesis 
(and an understanding of the normal justification thesis which sees it as a valuable 
deferring of power), the piecemeal approach falls apart; but if the clearly outweighing 
dependent reasons were able to be measured independently, authoritative acts would 
not be pre-emptive unless autonomously approved as such by subjects. So given a clearly 
deviating act, like an ostensibly unjust order by an authority, it would be legitimate if we 
claim that the pre-emptiveness of authoritative acts depends on the value of mediation; 
but if it is based on the value of service, they would not be legitimate. And if both values 
entered into dispute with each other, the authoritative decision would become a mere 
prima facie reason, against the core of Raz’s theory of authority.

Raz’s secondary account to justify authority, the so-called expressive respect for law, as 
noted earlier, suffers from the same criticism as that which holds for consent theories. 
Although Raz tries to present it as a form of identification with one’s community that is 
somehow detached from the rather weird and unusual act of taking vows of obedience 

102 On Raz’s revisiting of his theory, this tension remains (Raz 2006: 1019).
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(cf. Raz 1986: 98), his idea of respect for law is still based on autonomous consent, as 
the practical attitude of respect for law is not mandatory for anybody (cf. Raz 1979: 
251). Additionally, the idea of respect for law built around “identification with one’s 
community” does not account for several situations where respect for law just translates 
into respect for authorities and is equally binding. For example, tourists and immigrants 
could perfectly well display an attitude of respect for the law, even if they feel completely 
estranged and different from the community in which they live, regardless of whether or 
not they enjoy the formal rights of citizenship.

But once these two components of the attitude of respect for law (voluntariness and 
communal identification) are purged from it, we get a glimpse of a simpler but still 
rich idea: that of respect to authority as a characteristic of the way we take the world 
to be. Beyond axiological discussions regarding the “desirability” of consent or of 
different forms of legitimacy, there is a hard existential fact of heteronomous authority 
in legal communities, which include certain powers (not necessarily de facto powers, as 
exemplified by governments in exile and other similar cases) that rule without previous 
actual consensual or normative authorization or permission. However, as will be dealt 
with later, these authorities usually present themselves as endowed with a form of 
remote autonomous authorization, as evoked by democratic constitutional clauses such 
as “we, the people, decree…”, presenting themselves as legitimate precisely because of 
that autonomous authorization. Such powers are held as having a right to rule regardless 
of the soundness of their acts, and it seems, at least at first sight, that they do inject 
legitimacy into all legal systems that derive from their commands. 

If this were the basis to view authority’s legitimacy as an expressive attitude towards a 
right to command, Raz’s pre-emption thesis would be upheld when authority takes 
wrong decisions and even the piecemeal approach could be sustained in some scenarios 
(as such expressive attitude could fade and be more or less complete under several 
circumstances). This could be clarified if one looks briefly at Raz’s distinction between 
having authority and being an authority: X is an authority, says Raz, when it exercises 
it over a group of people or over a group of activities, or both, in a relatively permanent 
and pervasive way (Raz 1979: 19). This has certain complex implications: does X need 
to engage in authoritative acts during a period of time to be an authority? It does not 
seem to fit the common understanding of authority, where an actor could be deemed 
an authority before his first act (e.g. a newly invested King or a father towards his 
newborn). Or even referring to Raz’s own examples, legitimate de jure authorities can 
perfectly be understood as being authorities, even if they are not de facto authorities. So 
it is likely that to understand what it is to be an authority one should not start from 
acts of normative power (as Raz proceeds), but from the existential fact of something or 
someone being able to utter acts deemed to have normative power. One could think that 
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Raz himself provides a possibility when he deals with one of the theories he dismisses. 
In effect, on his explanatory account, Raz had referred to the inspirational theories that 
seem so akin to his use of respect for law as a secondary grounding of legitimate authority. 
Of course, there are some important differences, especially concerning Raz’s insistence 
on seeing respect for law as a subordinate form of justification. But the expressive act 
of identification with one’s society seems like the irrational act of adherence that Raz 
quotes when he examines the inspirational conception in The morality of freedom. This 
account goes as follows.

When defending the “common view” on authority —the idea that authority is a right 
to command with a respective duty to obey—, Raz recalls one theory that apparently 
opposes it, a theory of inspirational authority. Drawing on religious tradition, Raz 
describes the dilemma that occupied theological voluntarism concerning God’s apparent 
irrelevance to morality: if the moral law is made by God because it is good, then God 
is not the ultimate moral authority and is irrelevant to morality. If moral law is valid 
because God made it, it is not because of his power (because, in that case, it would 
be “prudent” to obey) nor because of his will being good (which would bring again 
an independent moral value and send us back to the first model), so God would be 
irrelevant again for morality. Raz refers to a possible answer to such a predicament that 
calls his attention: if we assume that all those who know God love him, loving him 
includes wanting to do his will, which is a selfless motivation—therefore, moral—. In 
this case, God becomes relevant to morality, for he sets actual moral standards, and the 
motivation to obey him lies in love. “This is inspirational authority, for the reason we 
ought to obey it is that we want to and the wish to do so is not preconceived, is not 
derived from our other interests and needs. It is inspired by the recognition of the nature 
of the person or body in authority” (Raz 1986: 31-32). 

In many cases the attitude of the led towards their leaders is that of love in these or similar 
terms. It looks like this would be a pathological form of authority, as it does not lie in 
reason—which is what at first sight autonomy demands—. So even if Raz concedes that 
this is not inherently irrational—by drawing a parallel with love—, it is clear that many 
authorities do not rely on feelings such as love and apparently no political authority 
should do so. More importantly, Raz says that no form of authority could be explained 
on these terms, by pointing out that even parenthood—a form of authority that could 
be said to be based on love—lies with something more than mere love (as parents, for 
example, love their children too, but are not subjected to their authority). Therefore, for 
Raz, not even charismatic authorities, which seem to circle around different levels of 
affection towards special forms of leadership, could be explained by this alone.103

103 “It follows that even where, as in some cases of charismatic authority, the inspirational conception does 
illuminate an important aspect of the authority relation, it fails to explain why it is an authority relationship 
at all. It merely explains some features that may sometimes accompany its instantiation.” (Raz 1986: 35).
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Some things should be said regarding Raz’s arguments. First of all, despite this strong 
criticism of inspirational conceptions, Raz argues at the same time for respect for law as 
a (subordinated) source of authority, based on an analogy with friendship. Actually, it 
is undeniable that this subordinated source seems more apt to explain those situations 
where the service conception becomes self-contradictory. Additionally, there seems to be 
a non-sequitur in Raz’s argumentation against inspirational conceptions: from the fact 
that parenthood mixes love and “something more” to be an authority, Raz concludes 
that the inspirational conception is inadequate, which is not necessarily true, since that 
additional asset could be of inspirational nature as well. In any case, it must be noted 
that inspirational conceptions are not just those of love. When it comes to authority, 
there is a whole different feeling that comes into play, which is intertwined with an 
assessment of how the world is and how certain rights exist.104 It seems that even when 
legal norms are called into question by subjects, when their content is dismissed or 
when disobedience follows from morality concerns, the binding character of law is still 
recognized. This acknowledgment of authority allows us to think of expressive reasons 
for action: to feel subordinated to someone entails a reason to act in accordance to his 
decisions. Such a feeling, unlike love, is totally intertwined with authority, annulling 
Raz’s counter-argument. It seems that subordination is not a morally sound expression 
that we would accept with ease, but practical authorities do relate to such feeling in 
some way or another; therefore, it seems to be the most adequate starting point to 
theorize authority. The feeling of subordination, both in a conceptual and in a normative 
manner, seems to have more to do with authority than what Raz thinks, being much 
more than a mere “reinforcement”. 

Furthermore, these feelings are something more than a personal experience: they follow 
from supposed rights that are believed to be part of reality. Addressees of legal systems do 
not only feel subordinated to authorities, they believe they are effectively subordinated. 
Perhaps if we look at how a subject comes to believe such a thing, we can have a better 
understanding of legal obligation. 

Now, by taking “beliefs” into account, we have to turn our attention to the factual 
world. Concretely, to legal theories that have located the binding character of the law in 
the practices and beliefs of legal officials and the addressees of norms, who meticulously 
debunked theories based in consent and legitimacy. It is thus time to see what legal 
realists have to say on the binding character of the law.

104 As it was referred before (cf. supra, n. 60), Raz points out that we treat norms as objects that exist in 
reality, as reasons for action that have been hypostasized (Raz 1975: 77-78). I will come back to this issue 
in chapters V and VI.
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Introduction

The previous two chapters analyzed two possible approaches to explain the binding 
character of legal rules, beyond simply stating that it is a form of speech that is made 
possible by accepting the existence of certain rules. However, our study brought 
us back in both cases to the very act of acceptance or recognition of a rule that the 
Hartian framework we sketched in Chapter I simply left open. Indeed, both the 
service conception of authority and the planning theory of law are grounded in the 
supposed normative power of the autonomous acceptance of rules. This binding power 
of autonomy, however, remains unjustified normatively and, importantly, at odds with 
the radically heteronomous character of the law: the fact that the law allegedly binds 
regardless of what its addressees think of it. 

This sends us back to the first step we took at endorsing Hart’s correct positivist insight: 
it is true that once we settle the question of the existence of the law, because some rules 
are accepted, we can then internally speak about its binding character. But we still have 
to see how these rules come to be accepted—if they do—and what does this acceptance 
consist in, especially when the existence and the binding force of the law is taken, by its 
addressees, as a fact of life that is not up at their disposition. We must then take a step back 
and look more closely at the empirical act of acceptance of the rules of law—or whatever 
it is that empirically occurs and permits speech acts from an internal point of view. This 
interest in analyzing the law as an empirical phenomenon is the consequence of, first, 
the commitment I expressed in Chapter I to methodological positivism, according to 
which the main aim of this book is to understand the law as it is and not as it should be; 
and, second, the fact that the law appears to us, at least prima facie, as a social institution 
circumscribed in space and time. Therefore, as it will be fleshed out in the course of this 
chapter with the apposite methodological and epistemological accounts, our analysis of 
the binding character of the law has to begin from understanding how we come to be 
acquainted with the law and with the duties it allegedly create.

I contend that authors linked to the so-called Scandinavian realism105 (classically 
Hägerström, Olivecrona, Lundstedt and Ross; more recently, the Italian Pattaro), 
105 The term “realism” is unfortunately ambiguous in legal theory. First, among Anglo-Saxon authors it 
usually makes reference to the current of American realism, whose exponents (e.g. Llewellyn and Frank) 
made an extensive empirical critique of the naivety of the supposedly syllogistic use of legal rules by judges, 
but did not elaborate a comprehensive theory of the concept of law, unlike the Scandinavian authors 
(vid. Leiter 2005: 50ff; id. 2001: 291; id. 2013: 949ff). Second, and most decisively, it seems to evoke a 
metaphysical theory which the Scandinavian authors strongly oppose, that is, ontological realism of concepts 
(such as law). Some legal theorists that share this point of view, who would be simply deemed supporters 
of natural law according to the most conventional nomenclature, choose to use the tag of “classical legal 
realism” (e.g. Hervada 1988: 5ff), adding to the terminological confusion. In any case, the ambiguity tends 
to be solved once the geographical reference to Scandinavia is added to the term, when one refers to the 



Chapter IV

94

who have developed a picture of legal validity in a strictly empirical perspective, offer a 
very fruitful perspective to understand legal validity and the so-called binding character 
of legal rules from an empirical standpoint. I will devote this and the following chapter 
to developing some of their theoretical insights. This first chapter will analyze what 
understanding of legal validity can be obtained from an empirical perspective and, 
especially, what are the empirical aspects of the elusive validity as “normative force”. 
The next chapter will explain how, from this empirical perspective, one can assess the 
grounds of the always pervasive explanations of the binding force of law as acts of will 
(which, as we have seen, is crucial to understand the theoretical attempts of Raz and 
Shapiro) and will sharpen the empirical account of what the belief of the binding 
character of law amounts to.

In the first section of this Chapter, I will take as my starting point Ross’ criticism of 
the traditional concept of validity and his own explanation of what legal obligations 
amount to. Ross’ criticism coincides in general with the Scandinavian canon, but I 
have chosen to present here his particular position, because of his particular concern 
with legal science and because his theory and some of the criticisms it has faced unveil 
the difficulties affecting the realist picture, despite its undeniably correct insights. 
Afterwards, in Section II, I will defend an epistemological basis for Ross’ theory; this 
point is crucial, given that Scandinavian realism is deemed to be by many a theoretical 
relic, due to being based in a faulty epistemology (notably, in the case of Ross, his 
work is associated with the shortcomings of logical positivism). This analysis will also 
shed light on why we should study the fact that the binding character of law plays an 
important role in how we perceive the law, rather than justifying the actual existence of 
such a character. Later on, in Section III, despite this preliminary defense, I will address 
some of the problems that Ross’ critics identified in his work. Finally, I will sketch the 
effects that Ross’ analysis has on the so-called problem of legal unity, which is linked 
closely to the understanding of law as a binding order of conduct. 

I.	Ross’	empirical	theory	of	legal	validity

 1.  The facts behind legal validity

As it has been intimated, speaking about positive law leads to a rather paradoxical 
situation: we talk about an empirical artifact, a humanly created system of law, but we 
works of Hägerström and his followers (which, as well, might be too wide and too restrictive in certain 
sense – cf. Jørgensen 1984: 2; 9). Whenever the word “realism” is used here without further qualifications, 
it should be read as referring to the theoretical corpus of these authors or simply to an empirical approach 
to legal ontology.
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describe its content using the same operators and expressions we use when talking about 
non-positive rules: we say that behaviors are “mandatory”, “prohibited” or “permitted”; 
people are “entitled” to “rights” and are “bound” to comply with certain “duties” and 
“obligations”. Although at first sight this seems completely unproblematic, closer 
examination shows that the so-called legal binding character of legal rules does not 
seem to correspond to any empirical phenomenon. Why, then, do we understand an 
empirical phenomenon in a completely unempirical way?

Ross has described this perplexity by pointing out that the theory of law is affected by 
a dualism between reality (law as a phenomenon) and validity (law as a binding norm 
in the world of morals and values) (Ross 1946: 11). This dualism is the product of 
untenable concepts (which Ross, as others in the realist tradition, calls “metaphysical”) 
in the understanding of an empirical phenomenon, due to the belief that positive law, 
despite being a fact, has some sort of root beyond reality:

 “Characteristic of the concept of law is the belief in an incarnation of the valid, the metaphysical,  
 the ideal in the realm of the actual, the physical, the real. The law is not, like morality, pure  
 ideality. But neither is it, like the tyranny of crude power, a purely empirical social reality. The  
 law is both, valid and factual, ideal and real, physical and metaphysical, but not as two things  
 co-ordinated, but as a manifestation of validity in reality, which is only thereby qualified  
 as law. The concept of law, therefore, consistently leads to a spiritualistic metaphysic, to the  
 assumption that there exist elements within the physical world which in their inmost essence  
 are an incarnation of spiritual principles or rational ideas expressing supertemporal values”  
 (Ross 1946: 20; see also, id. 1958: 18).

Nevertheless, claims the author, abandoning these concepts altogether leads to the total 
incomprehensibility of law, as a product of what Ross calls the “tragic law of the inverse 
proportion of consistency and symbolical truth value in jurisprudence”, according to which 
the more adequate a theory of law is in dealing with reality and validity, “the less it is 
actually suited to serve as a theoretical basis for jurisprudence” (Ross 1946: 12). 

What is so untenable about validity? Ross takes his epistemological point of departure 
in Scandinavian realism, although he does not explicitly support the details of its 
core philosophical theses nor the justifications offered in their support. It is then not 
clear, for example, if Ross agrees with Hägerström on his deduction of the reality 
thesis (according to which reality is independent of the subject who cognizes and such 
reality is only apprehensible through the senses –  cf. Castignone 1974: 26) from 
the non-contradiction principle,106 but it is clear that Ross does consider that any 

106 As a matter of fact, as Jørgensen points out, Ross’ most well-known work, On Law and Justice (Ross 
1958) relies more on logical empiricism than on Scandinavian realism. Cf. Jørgensen 1984: 9.
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knowledge about social facts (such as law) which is not empirically obtained is simply 
and pejoratively “metaphysical”, and that his stance towards axiology and deontology is 
radically non-cognitivist. If that is the case, to make some sense about validity we would 
have to ground it empirically, but such endeavor, which Ross borrows from the Swedish 
tradition, has shown that validity is merely a rationalization of certain psychological 
processes:

 “Altogether, »validity« is nothing objective or conceivable, but merely a word used as  
 a common term for such expressions by which certain subjective experiences of impulse are  
 rationalised. There do not exist any conceptions of validity whatever, but merely conceptually  
 rationalised experiences of validity, that is to say, certain experiences furnished with peculiar  
 illusions of objectivity. Hence utterances about practical validity, i.e. about value or  
 obligation, lack every meaning or object, though nevertheless, owing to their actual existence,  
 they possess an emblematic value as symbols of certain psycho-physical phenomena” (Ross  
 1946: 12-13).

The existence of this rationalization is, for Ross, not a mere accident. On the contrary, 
it is actually a historically and anthropologically documented phenomenon that has led 
to the persistence of certain structures that are untenable for contemporary scientific 
standards.107 Validity, understood “metaphysically”, is indeed the root of several scientific 
misunderstandings. On the contrary, a “realistic” point of view would offer a different 
picture:

 “… a specific ‘validity‘ cannot be admitted, neither in terms of a material a priori idea of  
 justice nor as a formal category. Ideas of validity are metaphysical constructions built on a  
 false interpretation of the ‘binding force’ experienced in the moral consciousness. Like all  
 other social sciences the study of law must in the final analysis be a study of social phenomena,  
 the life of a human community; and jurisprudence must have as its task the interpretation  
 of the ‘validity’ of the law in terms of social effectivity, that is, a certain correspondence  
 between a normative idea content and social phenomena” (Ross 1958: 68).

Regardless of this criticism of the idea of validity, Ross does not think that one should do 
away with the concept of validity altogether, but actually conquer the dualism between 
law as a phenomenon and law as a valid entity, by giving an empirical account of legal 
validity (Ross 1946: 13). In order to do so, Ross proceeds to analyze Kelsen’s theory, 

107 For Ross, the traditional concept of law has a magical nature, as exposed by the “theory of the structural 
fossilisation and historical metamorphosis of the concept”, according to which “[a] concept, having lost 
its original living content, may survive with the structure once given, which is inadequate for the mode 
of thinking of later times, and therefore appears in the modern mind as a fossilised relic of an obscure 
mentality of primeval ages” (Ross 1946: 15).
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which, as it was shown in Chapter I, still relies on a non-empirical concept of validity, 
despite being a theory of positive law (cf. supra, 12). 
Ross directly targets Kelsen’s pure theory of law, which he deems to be “quasi-
positivism” (Ross 1961: 159ff), when he criticizes the idea of asserting a complete 
detachment between the realms of being and ought, while at the same time insisting 
on constructing a system that occupies itself with law as it actually is (Ross 1946: 42-
43). For Ross, the division between the worlds of being and ought cannot be only 
in a methodological level—as Kelsen claims when he pretends to study a social fact 
“deontologically”—, as they also necessarily call for different objects, so Kelsen must 
somehow be introducing some unjustified normative elements in the facticity of law.108 
Additionally, Ross claims that Kelsen cannot differentiate the realms of moral and legal 
ought. The differentiation that Kelsen offers on this behalf, on Ross’s reading, lies in 
two arguments: first, morality has a content-dependent validity and legality a procedural 
one (i.e. norms are valid because they have been made by an authorized subject); second, 
morality’s laws are valid because their content is valid in itself, while legal norms are valid 
because of the use of threats by norms (cf. Kelsen 1934: 26 and 55ff; id. 1949: 60). 
Ross affirms that, despite Kelsen’s claim, this difference refers to the content of the rules 
and not to the fact that morality and legality have different forms of validity. Indeed, 
regarding the first argument, the defining difference between moral and legal validity 
is the fact that the content of the Grundnorm is the validation of some authorities and 
not, let us say, certain morally good behavior; in this sense, there would be nothing 
particular—or particularly legal—about the basic norm, by comparison with a moral 
rule. The same counts with regards to the second argument: what would characterize all 
other legal rules is that they command the imposition of sanctions, not their particular 
structure. Therefore, it would seem that Kelsen cannot differentiate legal from moral 
validity (Ross 1946: 46-48). 

According to Ross, Kelsen understands wrongly the existence of legal rules, due to 
his adherence to the traditional concept of “validity”, taken—according to him—from 
“juristic thinking”, which has a metaphysical core109 and has no place in scientific (i.e., 
among other characteristics, empirical) jurisprudence:
108 “Form and content being merely mental abstractions separated off from the same matter and not two 
independent entities, it follows that if a specific form be given, a specific content is determined thereby. If 
the »Sein« and the »Sollen« are two specific, absolutely different forms they are bound to determine two 
specific, absolutely different contentual spheres. What can be apprehended in the form of »Sollen« is also, 
according to its content, a »Sollen« and nothing else… The reference of social reality to the category of 
validity, therefore, only possesses meaning if, with Hegel, we assume that the social reality itself is synthetic 
association of reality and validity, matter and reason” (Ross 1946: 43).
109 “‘Juristic thinking’ refers, I suppose, to ideas and beliefs commonly held by lawyers. ‘Juristic thinking’, 
however, is no trustworthy guide for a logical analysis. It may be, and it is highly probable in the field of 
law and morals, that the common way of “thinking” is saturated by ideological ideas reflecting emotional 
experiences but without any function in the description of reality, the task of legal science. In that case, 
the job of the analyst is to reject, not to accept, the idea of “validity” (Ross 1957: 568; cf. id. 1961: 161).
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 “Later Kelsen explains the meaning to be that the subjective meaning of the norm is objective  
 as well, which is the same as saying that the norm expresses a true demand: the individuals  
 “really”, “in truth”, “objectively” ought to do as claimed by the norm. But the idea of a true  
 norm or demand is a logical absurdity, the fallacy implied in all ethical “absolutism”. The  
 idea of the “validity” or the “binding force” of law has no place in empirical science. It is  
 nothing but the pseudo-rationalization of certain psychological experiences, certain feelings  
 and attitudes toward the legal “authorities” and the legal order” (Ross 1957a: 567-568).

So what is then validity for Ross? This author states that the dualism between ideality 
and reality that he denounces in Kelsen and other positivists (including American 
legal realists) leads to two antinomies, that is, two pairs of inconsistent theses which 
are unavoidably held at the same time by holding any one of them. The first antinomy 
comes from the fact that supporters of law as a deontic phenomenon say that law is 
a historical and palpable reality, that it is constituted by the norms that are due to be 
obeyed or enforced, but not by the obedience and the enforcement themselves (which 
is efficacy); and that the reality of law is not social behavior itself, but its normative 
meaning. Therefore, legal science is called to be a dogmatic doctrine, not ethics or 
sociology/psychology, and this is true even for empirically-leaning schools such as the 
free-law movement (Ross 1946: 54ff). This position leads to holding simultaneously the 
following two mutually excluding theses:

 “Thesis: The validity of the law as law is determined relatively to certain relevant,  
  historical phenomena.
 “Antithesis: The relevant historical phenomena are determined relatively to the validity  
  of the law as law” (Ross 1946: 53)

According to Ross, Kelsen and other traditional positivists hold that law is positive, 
that is, derived from a fact. But those facts, such as the enactment of statutes, are also 
determined by the law. This is where Kelsen, noticing the antinomy, aptly formulated 
the Grundnorm to close the unavoidable regression; however, this move only lets him 
avoid the antinomy formally, because the choice of the basic norm cannot be arbitrary; 
indeed, for it not to be the “expression of a mere figment, the fundamental norm must 
be chosen in such a way that it will »accord« with the legal system actually functioning. 
This again lands us in the antithesis” (Ross 1946: 59).110 Therefore, thinking of the 

110 Ross defends Hart’s criticism of Kelsen’s basic norm and supports the idea of an empirical Hartian 
rule of recognition, but clarifies that the problem of the Grundnorm is not, as Hart thinks, that it is 
inconsequential, but that it is a by-product of Kelsen’s notion of validity is that “of a “higher” claim on 
obedience, the natural law idea transformed into a quasi-positivist mould: the higher validity is not derived 
from any absolute principle but postulated as inherent in any actually efficacious legal order” (Ross 1962: 
1187).
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effectivity of the system as a requisite of validity, Kelsen’s claim notwithstanding, would 
disrupt the is-ought schism.111

The second antinomy states the following:

 “Thesis: The legal rule is a direct practical statement as to the validity of the law, and its  
   theoretical value as a truth is derived relatively to this (the legal rule as an  
   imperative).
 “Antithesis: The legal rule is a direct theoretical statement as to facts, and its validity as  
   law is derived relatively to this (the legal rule as a (hypothetical) judgment).”  
   (Ross 1946: 74).

According to Ross, positivists claim that legal rules are practical statements about rights 
and duties, that is, statements of normative validity; beyond this, they do not have 
any truth value (except indirect statements in which, for example, a breach of a duty 
causes some sort of reaction). In this sense, a legal rule simply states, for example, that 
murder is forbidden and will describe nothing about the actual material world. These 
statements of validity, however, are very abstract and move at a level that stands too 
close to morality, which is uncomfortable for positivist jurists, who then struggle to 
ground validity in the material world. Because of this, they tend to elaborate theories 
that “make the legal rule a function of the maintenance of the law” (Ross 1946: 74), that 
is, not merely a statement of validity, but a description of the imposition of sanctions 
or of the deployment of other sorts of material consequences. This procedure transfers 
the straightforward validity of the first duty to a second duty to impose the sanctions 
as expressed in the requirements of the factual maintenance of the law, claiming that 
validity lies in how officials ought to exercise violence (instead of talking, for example, of 
the duty not to commit murder, the attention is moved to the duty to impose sanctions 
against murderers). But this leads, unavoidably, to a regressio ad infinitum, as each one of 
these duties would be explained in the terms of other officials holding a corresponding 
equal bond (e.g. the rule that commands judges to impose sanctions to murderers 
111 “The impossibility of Kelsen’s attempt, in determining the nature of positive law, to ignore psychological 
and social reality becomes apparent when we reach the initial hypothesis (basic norm or Grundnorm). As 
long as we remain on the lower steps of the legal system, it is possible to postpone the problem of the validity 
of the norm by referring back to a superior norm. But this procedure cannot be employed when we come to 
the initial hypothesis. At this point the question of the relation of the norm to reality becomes inescapably 
urgent. If the system is to make sense, it is clear that the initial hypothesis cannot be chosen arbitrarily. 
Kelsen himself says that it must be chosen in such a way that it covers the system which is actually in effect. 
But it is then clear that, in reality, effectivity is the criterion for positive law; and that the initial hypothesis, 
once we know what is positive law, in reality only has the function of investing it with the ‘validity’ which is 
demanded by the metaphysical interpretation of legal consciousness, though no one knows what it is. The 
initial hypothesis is the ultimate source from which validity wells forth and branches out through the whole 
system. It might be possible to pass this over as a superfluous but harmless construction were it not that it 
results in shutting eyes to a closer analysis of the criterion of effectivity” (Ross 1958: 70).
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would be valid due to the rule that commands other judges to sanction the first group 
judges, and so on). We can, instead, hold the antithesis and maintain that legal rules 
are a description (with truth value) of facts of effectivity and that validity equals said 
effectivity, saying, for example, that a true description of the validity of the proscription 
of murder is a description of the likeliness of judge-imposed sanctions. However, this 
points back to the thesis, because the prediction of a legal outcome depends on the 
normative consideration of the content of rules; as Ross exemplifies it, “[t]hat the courts 
will (probably) actually award a punishment for theft depends precisely on the fact that 
they regard the normative proposition that theft ought to be punished as a valid legal 
proposition” (Ross 1946: 75). Because of this, the predictive proposition would be true 
by reference to the validity of the norm, as stated by the thesis.

The solution of the antinomies lies in explaining validity in empirical terms. By showing 
that validity is a rationalization, Ross presents a concept of law that puts the phenomenon 
in the perceptions of people and the root of their impulses to behave. Indeed, validity 
and reality, insists Ross, cannot be eliminated from the concept of law, but they lead 
to antinomies. The only solution is to show that validity and reality are not irreducible, 
that they do not exclude each other and that there is a realist account of validity. In 
a literal sense, says Ross in an early work, validity is nonsensical, “nothing objective 
or conceivable whatsoever, it has no meaning… a mere word” (Ross 1946: 77). But 
in reality, that is, in the empirical world, validity recalls “certain peculiar disinterested 
behavior attitudes” and it is the experience of these attitudes which leads to the illusion 
that validity is “something objectively given”. Yet, despite being only an illusion, the 
pictures of validity “owing to their actual occurrence, possess a symbolical value as a sign 
of the aforementioned real behavior attitudes” (Ross 1946: 77). For several reasons, 
people are taught to lean towards certain behaviors (like, for example, the obedience 
to authority) and to do so without expecting any reward; such a feeling, says Ross, is 
then rationalized in the idea of “validity”. On this point, he leans heavily in the works of 
Hägerström, according to whom a duty is not something real, but an objectification 
of the expression of a feeling of constriction associated to the idea of an action. Despite 
the fact that when we talk about duties we do it like we were talking about an objective 
quality of an action, doing so is absurd, as it would equal talking about a modification 
of existence like it were a reality itself (it is saying something that is about something 
that is not): 

 “I should, in the judgment which lies behind the sentence, be representing to myself a  
 certain modification of existence itself as a real characteristic of the action. I should thus  
 be ascribing to the modification of reality an absolute reality. But this is as impossible as that  
 I should be able to regard a certain limitation in what is black as absolutely black. Or, to put  
 in another way: I should, in one and the same act of consciousness, ascribe reality in the  
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 absolute sense to the action, in so far as I take it as possessing a real characteristic, viz.  
 oughtness-to-exist, and at the same time say that it merely ought to exist. So there cannot  
 be a genuine judgment at the back of the utterance of the sentence. But, if what is peculiar  
 in the ‘ought’ of duty cannot be a term in judgment, because it would then be a modification  
 of existence, it must be of such a nature that it cannot function as a cognized term in the  
 context of reality. But this is exactly what is peculiar to a feeling-content as such. This it is  
 shown that there lies at the back of the ‘ought’ of duty a feeling. That this feeling is a conative  
 one follows from the fact, stated above, that in our consciousness of duty we feel ourselves  
 driven towards a certain course of action without being determined thereto by any valuation”  
 (Hägerström 1953: 135).

To say “This is my duty”, for Hägerström, is not a judgment, but the simultaneous 
association of a constriction feeling and the idea of certain action that is had by the 
speaker (Hägerström 1953: 135). This feeling of conative impulse pushes someone 
towards an action, with a particularity: it is felt with independence of any sort of choice 
or valuation. In Hägerström’s words: “the impulse imposes itself on us, no matter what 
evaluator attitude we may take towards the action, that is to say, the feeling of duty is a 
conative feeling… a feeling of being driven to act in a certain way” (Hägerström 1953: 
130).

If this is the case, talking about a “binding character” of legal norms does not make 
sense, or at least the scope of the concept has to be reinterpreted. Ross offers a very 
insightful reinterpretation of validity in the concept of norm he presented in Directives 
and Norms, one of his latest works (clearly influenced by the philosophy of language).112 
Ross defines a norm as a “directive” that is, at the same time, related to a series of social 
facts (Ross 1968: 78, 82).  A “directive” is “an action-idea conceived as a pattern of 
behaviour” (Ross 1968: 34). Traditionally, directives are differentiated from indicative 
speech because in the latter topics are referred as real (as being), while in directive 
speech the claim is that the topics ought to be (this is the case, as explained above, of 
Kelsen). For Ross this can lead to misunderstandings, who opts to focus on the fact 
that certain utterances, the directive ones, are employed to conduct the behavior of 
others in different degrees, without necessarily providing information about actual states 
of affairs (Ross 1968: 35). However, the behavior-changing force of the directive is not 
in the directive itself, but in the circumstances that surround the utterance: the directive 
presents an “action-idea” and “[t]he situation will provide the impetus to act according 
to the action-idea; this will vary with the type of directive, whether it be a command, a 

112 Ross’ early works suggested that all normative language should be dismissed, which made him the object 
of criticism for ignoring the progress done in the philosophy of language regarding forms of speech that 
were not descriptive (e.g. Carrió 1960: 202ff). Ross’ study of directive speech in Directives and Norms 
shows his reception of these theories.
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request, a piece of advice, an exhortation, a rule of a game, or a legal rule” (Ross 1968: 
35).113

In certain directives, says Ross,114 the circumstances that allow the directive to be 
successful are the “belief ” of the recipient that the sender has an ability to command 
(authoritative directives).115 Others depend on sanctions to fulfill their goal (sanctioned 
directives). Legal directives can be felt, under certain circumstances, like sanctioned 
directives; but they can be felt as “valid” as well, when they are complied with due to 
a “disinterested sense of duty or respect for law and order” (Ross 1968: 40). In fact, 
for Ross, this “belief in validity” is the general case of the force of legal directives, 
because “[p]olitical organization would be impossible if at least a considerable number 
of citizens did not recognize their rulers as authorities” (Ross 1968: 42), and it is the very 
element that distinguishes the exercise of power of legal institutions from that of actors 
who exercise coercion:

 “If by ‘power’ we understand the ability to direct the behaviour of others, an authority  
 exercises power as much as a bank robber. The power is, however, of different kinds in the  
 two situations. The bank robber, like anyone else who uses sanctioned directives, appeals to  
 the interests of the other party, that is, his fear of sanctions of some kind. An authority,  
 on the other hand, appeals not to the interests of the obedient subject but to something  
 often considered more ‘essential’, belonging to a ‘higher’ order in man’s ‘nature’ than his  
 need-conditioned interests, namely, his faith in a force which is valid—i.e., which is binding  
 on him in splendid independence of all that he likes and dislikes, of his interests, his fears,  
 and his hopes… Used in contrast to law and justice (‘might—or power—goes before right’,  
 ‘power politics’, etc.), power is conceived as coercive force, the ability to exercise violence.  
 Used in such contexts as ‘legislative power’, ‘judicial power’ or ‘the distribution of powers’,  

113 Ross’ distinction between indicative and directive speech roughly equates the traditional terminology 
that opposes descriptions to prescriptions, but he claims that the latter is problematic, because directives 
also describe an action-idea (the difference with indicatives being the way in which they describe); and 
because many directives are not properly prescriptions (Ross 1968: 71).
114 The author makes these annotations in the context of a classification of personal directives (i.e. those with 
clearly defined sender and recipient – Ross 1968: 38) that circles around the idea of “interest”. Interest is 
not the most fruitful criterion to classify directives, being preferable to use the circumstances that serve as 
support to the directive effect. Since Ross refers to this criterion as well, but under the frame of the idea of 
interest, I will paraphrase some of his categories, taking care to not misinterpret the author’s words.
115 “A may be considered an authority by B, in the sense that B has an attitude of spontaneous obedience 
toward directives (of at least some kinds) which A issues to him. B complies, then, not because of any 
sanctions, but by virtue of a sovereign, disinterested drive which arises out of respect for A’s authority. B feels 
obliged to obey because of A’s right to command. A’s power or ‘authority’ is in itself, however, nothing but 
a projection of B’s attitude of submission” (Ross 1968: 41). It is important to keep in mind that, as I noted 
already in Chapter III, Ross understands that theoretical authority is radically different from the one based 
on a supposed “right” to command (Ross 1968: 44ff).
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 the same word designates a legal status, the authority to promulgate valid directives. Those  
 who have power, in this sense, are called, simply, ‘authorities’” (Ross 1968: 41-42).

The “binding character” of rules is defined, then, in a strictly psychological sense (Ross 
1968: 42). This putative binding character plays a central role in the explanation 
Ross offers of validity and of the factual existence of legal rules. However, it has been 
downplayed by focusing on his inclusion of a principle of verifiability in his theory (vid. 
infra). Let us examine this psychological level of Ross’ theory.

 2.  The psychological experience of validity vis-à-vis validity as factual existence

A first empirical approach to legality would usually bluntly point out that law is, 
essentially, violent, as sanctions and coercion seem to be the most notorious and 
prominent aspect of the law. As a social institution, indeed, law is immediately associated 
with the apparatus of power that imposes sanctions and administers particular forms of 
violence in a given social group. If one were to ground validity in certain belief, it is 
tempting to assume that such a belief could exhaust itself in the fearsome anticipation 
of an external reaction: instead of saying that the “binding” character (and, eventually, 
validity) of a rule lies in believing in someone’s right to command, which is some sort 
of fantasy, it seems what we could say instead, more “realistically” and based in actual 
predictive knowledge, that it depends on a belief in an eventual sanction.116 Ross, on 
the contrary, explains this psychological level in terms of an ideology of validity, which 
is felt both by the “bound” agent and by others. When agents feel a “compulsion” to 
act in a certain way because of a legal norm, it is not necessarily because of the fear of 
sanctions; as a matter of fact, in several cases there is a reference to a rather unintelligible 
and mysterious cause which is experienced as external, which leads the agent to utter 
deontic expressions when justifying himself: “Asked why he is acting against his own 
interest the agent will give answers such as ‘because it is my duty to do so’, ‘because it is 
the right thing to do’, ‘because I ought to do it whether I like it or not’” (Ross 1968: 85; 
id. 1958: 364ff). And this is also experienced by subjects different from the agent, who 
respectively approve or disapprove rule-abiding and rule-breaching behavior. Ross calls 
these psychological states “the experience of validity” (Ross 1968: 86). Notice that this is 
not validity in the metaphysical sense, as it is actually “the false interpretation of these 
experiences which has given rise to the idea of an objective quality of validity accessible 
to cognition” (Ross 1968: 86).117 
116 Early English positivists saw the core of authority in a habit of obedience where the central role was 
played by sanctions (Austin: 1832 and Bentham: 1945).
117 The experience of validity is something not only predicable of legal norms. Other norms, such as the 
rules of a game, exhibit this psychological bond that is not reducible to the simple fear of sanctions. If we 
were to recognize the rules of chess only externally, i.e. observing what behaviors are followed by the players, 
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The experience of validity also plays a role in the determination of the factual existence 
of rules (which I will further refer to merely as “existence”). The first and immediate 
contact an observer has with norms that exist is the cognition of the behaviors and 
practices that abide to said norms; concretely, regarding legal norms, the element that 
appears immediately is the imposition of sanctions by legal officials. However, Ross 
argues that one cannot infer the existence of a legal system just from these external 
behaviors, as to understand the imposition of sanctions as such they must be seen 
embedded in an experience of validity. Certainly, to explain the application of law by 
judges it does not suffice to appeal to the external regularities of their practices, which 
can only be described and predicted when certain motivations and ideological themes 
are considered. Indeed, a strictly external explanation would not explain what happens 
when judges suddenly change their habits of applying certain rule because, for example, 
a new law has repealed it. Such a change cannot be explained either, as some traditional 
theories suggest, as the byproducts of a habit of obeying some people (the “sovereign”), 
as the people in question change constantly. The only possible explanation for such a 
sudden change comes from the experience of validity, by studying the ideology that 
judges share, their allegiance to the constitution and to the legal system’s institutions 
and sources (Ross 1968: 88).118 

In these terms, the very existence of the norms of a legal system depends on the fact that 
these rules are felt as binding by a set of persons, which, of course, does not exclude that 
they are supported by organized sanctions (it is actually the degree of institutionalization 
of sanctions what separates law from other orders — Ross 1968: 93-95). In any case, this 
inward psychological inquiry, which suffices to talk about norms in the abstract, does not 
exhaust the analysis that must be done to establish the existence of a legal norm, that is, 

we would never understand the game: “It would never be possible to distinguish actual custom, or even 
regularities conditioned by the theory of the game, from the rules of chess proper. Even after watching a 
thousand games it would still be possible to believe that it is against the rules to open with a rook’s pawn” 
(Ross 1958: 15). Given these circumstances, we have to ask the players themselves, who are the ultimate 
bearers of the rules: “Thus we cannot but adopt an introspective method. The problem is to discover which 
rules are actually felt by the players to be socially binding, in the sense indicated above. The first criterion is 
that they are in fact effective in the game and are outwardly visible as such. But in order to decide whether 
rules that are observed are more than just customary usage or motivated by technical reasons, it is necessary 
to ask the players by what rules they feel themselves bound” (Ross 1958: 15). 
118 If this internal aspect is not taken into account, adds Ross, it would also lead to a well-known problem in 
legal theory: the regressio ad infinitum that follows from estimating that only sanctioning rules are part of the 
system (Ross 1968: 89). For Ross, as will be specified later, legal norms are directed to “those in authority” 
and followed by them because of their “allegiance… toward the constitution and the institutions derived 
from it” (Ross 1968: 90). The so-called primary norms, that is, the commands addressed to people to act in 
avoidance of sanctions, are derived from these directives to the judges (Ross 1968: 91). Logically, says Ross, 
there is only one set of rules (the secondary), but from a psychological point of view it is true that there are 
two kinds of rules (Ross 1968: 90-92). In this sense, Ross’ defense of rules being directed exclusively to 
officials is less prominent in Directives and Norms in comparison with previous works (notably Ross 1958: 
53; on this issue, cf. Freeman 2008: 1041). 
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to determine the so-called “law in force” (cf. infra). An additional external feature is also 
necessary to meaningfully talk about legal norms as a social phenomenon. Generally, 
regarding all sorts of norms, in Directives and Norms Ross claims that additionally to the 
consciousness of being bound by a norm, its existence is predicated when the members 
of a society follow the behavior pattern of the directive extensively (Ross 1968: 83). 
In relation to legal norms, Ross discusses the external factors that play a role in their 
existence in his most best known work on legal theory, On Law and Justice (published 
several years before Directives and Norms). I will briefly summarize his argument here. 

In the referred work, Ross criticizes a strictly psychological approach to determine the 
existence of rules, according to which the existence of laws lies in them being “accepted by 
the popular legal consciousness” (Ross 1958: 71). Ross finds it problematic to establish 
the content of the law in force from this perspective, because of two sets of difficulties: 
first, those that arise in the process of determining if these psychological facts obtain or 
not; and, second, the possibility of constructing a concept of a legal system from the 
rather incomplete knowledge of norms that people have. Regarding this last point, it is 
certainly right that inquiring about the legal consciousness of laymen might turn out to 
be very inconclusive, so an alternative would be to claim that “due weight must be given 
to the legal consciousness of the professional lawyers of the country, primarily the legal 
writers. These are the nation’s guardians of the inherited legal tradition, and it must be 
their opinion which in doubt decides what is valid law” (Ross 1958: 71). Ross criticizes 
this approach, for it makes of law an individual phenomenon, which is unacceptable, 
as it must be “possible to define a national law system as an externally given, inter-
subjective phenomenon, and not merely as a subjective opinion which can be measured 
by means of a Gallup poll among professors of law” (Ross 1958: 72). 

To solve this issue, Ross recalls the behavioristic alternative (associated with American 
realism), according to which “[a] norm is valid if there are sufficient grounds to 
assume that it will be accepted by the courts as a basis for their decisions”. So while the 
psychological theory “defines the validity [as existence] of the law in such a way that 
we have to say the law is applied because it is valid, the behaviourist theory defines the 
concept in such a way that we have to say the law is valid because it is applied” (Ross 
1958: 72-73). Although, as already pointed out, this approach is unacceptable, “because 
it is impossible to predict the behaviour of the judge by a purely external observation 
of custom” (Ross 1958: 73), Ross constructs a theory that “is behaviouristic so far as 
it is directed toward finding consistency and predictability in the externally observed 
verbal behaviour of the judge”, without losing its psychological edge (Ross 1958: 73-
74). From all this follows, taking into account that for Ross—at least in On Law and 
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Justice—judges are the exclusive addressees of legal rules,119 that the existence of legal 
rules lies on the behavior and the beliefs of judges:

 “A national law system, considered as a valid system of norms, can accordingly be defined as  
 the norms which actually are operative in the mind of the judge, because they are felt by him to  
 be socially binding and therefore obeyed. The test of the validity is that on this hypothesis–that  
 is, accepting the system of norms as a scheme of interpretation–we can comprehend the actions  
 of the judge (the decisions of the courts) as meaningful responses to given conditions and within  
 certain limits predict them–in the same way as the norms of chess enable us to understand the  
 moves of the players as meaningful responses and predict them” (Ross 1958: 35).

Moreover, it is important to note that, on Ross’ account, not every fact that counts as 
a motive for judicial decisions can be described as existing law, reserving this label for 
supraindividual norms, “varying from nation to nation, not from one individual judge 
to another”, and excluding other motives that are characterized as “personal ideas” (Ross 
1958: 36).120

Finally, in order to be factually reasonable, the determination of what existing law is 
must take into account certain aspects (Ross 1958: 41ff)121:

119 Ross’ thesis, explicitly borrowed from Kelsen, is that norms of national law are about force, so they are 
directed to those authorities that apply force effectively. The author defends this thesis on two main grounds: 
first, assuming that norms are directives to the citizens would deny the legality of norms of competence; and 
second, norms that direct to a sanction would lead to a regression ad infinitum (Ross 1958: 53). Critically, 
cf. Hart 1959: 236; id. 1961: 38ff; on the soundness of this critique, cf. Eng 2011: 215.
120 Ross also opts to tackle one of the main objections leveled up against realism (an objection he himself 
poses to American realism): if being a judge is defined by the law regarding someone’s appointment as a 
judge, is it not circular to say that existing law is that which those very judges apply in their decisions? Ross 
answers that validity (as existence) is a reference to the whole system and not to particular norms (without 
excluding that one can inquire for the validity of one particular norm): “Fundamentally, validity is a quality 
ascribed to the system as a whole. The test of the validity is that the system in its entirety used as a scheme 
of interpretation, makes us to comprehend, not only the manner in which the judges act, but also that they 
are acting in the capacity as ‘judges.’ There is no Archimedes point for the verification, no part of the law 
which is verified before any other part”. (Ross 1958: 36).
121 According to Ross, this applies to both norms of conduct and norms of competence, but this test only 
works in the latter if they have “the effect of voidability”, according to which “… the courts are ordered to 
apply only those rules of conduct which were created in accordance with the conditions of the norms of 
competence. If this is not the case the courts shall set the rules aside as void” (Ross 1958: 51). It is possible 
also if, lacking this effect, they have the “effect of responsibility”, which “means that the courts–perhaps a 
special court–are directed to order sanctions against the person responsible for excess of competence” (Ross 
1958: 51). If neither of these effects are met, “such rules cannot be regarded as ‘valid law’ in the sense in 
which this term has been defined here, because in no way can they be interpreted as involving directives to 
the courts for the exercise of force” (Ross 1958: 51).
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 1.  It must refer to the present behavior of judges, i.e. future decisions assuming that  
  the present circumstances do not change.122

 2.  What is meant by a rule being applied is that “it forms an integral part of the reasoning  
  underlying the judgment and has therefore been one of the decisive factors  
  determining the conclusion at which the court has arrived” (Ross 1958: 42).

 3.  The existence of a rule is contingent and can only be ascertained with a higher  
  or lesser degree of probability, because it could be that other factors have a role as  
  well in judiciary decisions (Ross 1958: 45). This is opposed to traditional legal  
  theory, according to which validity (as existence) is absolute.

 4.  Predictions done by jurisprudence can, in themselves, serve as causes of the  
  respective decisions, which makes the cognitive study of law inseparable from  
  legal politics (Ross 1958: 49). In effect, the scientific doctrine serves as a motive  
  for legal decisions in most legal systems.123

Now, if behaviors (as well as beliefs) are at the basis of the existence of norms, does this 
mean that there cannot be wrong decisions (as the decision would itself change the 
rule)? No: for Ross, a decision can be wrong if “it appears most probable that in [the] 
future the courts will not follow the decision” (Ross 1958: 50). Of course, this claim is 
also not absolute and when several “wrong” decisions follow each other, it is possible to 
see a change of rules (Ross 1958: 50; vid. infra, 189).

In these terms, the experience of validity is a central aspect of Ross’ answer to the question 
of the empirical existence of norms. Norms exist when they are generally effective and 
complied with, under the belief of them being binding; particularly, legal norms exist 
when such qualified compliance is in the mind of judges. The idea of a “binding force” 
taken at face value refers to a real power that a norm has over someone in his practical 
deliberations. Ross says, consistently with his declared ethical non-cognitivism, that 
there is not such a thing as a binding force of rules without them being accepted by 
particular individuals. Therefore, says Ross, it is possible to say that a norm exists, as it 
is felt as binding by a group of people, but that said norm, despite its existence (rooted 
122 A rule will be valid “if an action should be brought on which the particular rule of law has bearing, and 
if in the meantime there has been no alteration in the state of the law (that is to say, in the circumstances 
which condition our assertion that the rule is valid law), the rule will be applied by the courts” (Ross 1958: 
41).
123 According to Zahle, although he showed awareness of this peculiarity of legal doctrine, Ross’ should 
have revised his philosophy of science because of it. Indeed, if the statements of legal doctrine (unlike 
those of natural sciences) are called to have an effect in the behavior of the courts, their very utterance is 
embedded in an at least partially rhetorical discourse that is more than an empirical description (cf. Zahle 
2003: 811ff). For a general criticism of the verification approach of Ross’ theory, cf. infra.
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in the feelings of being bound of a group), is not binding in an ethical sense for certain 
individual, because he does not accept it:

 “It is true that the existence of such norms is dependent on the fact that such norms are  
 generally felt as binding by its subjects. However, in relation to an individual who actually  
 does not feel any loyalty or allegiance towards a certain political regime and its legal order  
 (e.g., the Hitler-regime), it makes no sense to maintain that such legal rules are ‘valid,’ i.e.,  
 morally binding on him. The legal order is to him a purely coercive order without any  
 validity” (Ross 1970: 90).

Since a rule can exist without being “binding” on one particular individual, in some 
sense it is possible to say about that individual that, factually, he has an obligation, 
although he does not feel it as “valid” (Ross 1970: 91).124 In this sense, for example, it is 
possible to say that a radical anarchist must obey the rules of a legal order, if by that we 
mean that the existing law provides that he must do so. Notice that Ross only identifies 
two possible states in the face of existing rules: either the addressee accepts it and it is 
valid, or he does not and it is “purely coercive”. However, these two are kinds of attitudes 
towards existing rules, meaning that they are different from the attitude of denial of the 
existence of a rule. Indirectly, one can say that there are two possible states of invalidity: 
a person—perhaps grudgingly—recognizes that a rule exists but does not accept it, or 
the person denies the very factual existence of the rule and simply has nothing to accept. 

The fact that the experience of validity is a condition of existing law seems to point to a 
dependence of factual existence on the “acceptance” of rules. However, one must not lose 
sight of two things: on the one hand, Ross sometimes limits the conditional character of 
the experience of validity to that of judges; other times, more generally, it is extended to 
a social group at large. In the mainstream version of the theory, Ross, following Kelsen 
(and a tradition that goes back at least to Ihering),125 insists on the fact that legal rules 

124 This also affects the way we understand the concept of a general obligation to obey the law. This obligation 
could mean two things: either such an attitude of compliance exists in a legal system or it is “valid” that 
one should obey the law. Regarding the former, Ross says that actually in all legal orders such an attitude 
exists (“I believe that no legal order can exist without having its root in an attitude of this kind generally 
accepted by its citizens” – Ross 1970: 92). The second claim, on the other hand, is a false claim based on 
moral cognitivism (Ross 1970: 92).
125 “Let us repeat the question made above from this point of view on the conception of the state and 
the law: to whom are the state’s imperatives directed? Then the answer can only be: to the organs, which 
have been entrusted with the exercise of coercion, from the Monarch and the highest apex of the hierachy 
of officials to its lowest level — every legal sentence, every imperative of the state, is characterized by 
some carrier of state’s power having been entrusted with its practical realization” (Ihering 1884: 336 – 
translation is mine. Original text: “Wiederholen wir von diesem Standpunkt der Betrachtung des Staats 
und Rechte die obige Frage: an wen sind die staatlichen Imperative gerichtet, so kann die Antwort nur 
lauten: an die Organe, die mit der Handhabung des Zwanges betraut sind, von dem Monarchen und den 
höchsten Spitzen der Beamtenhierarchie an bis in die tiefsten Niederungen hinab –– jeder Rechtsatz, jeder 
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are directed to judges and courts, not to regular citizens, who, nevertheless, also tend to 
comply because of what Ross calls the “‘formal’ or ‘institutional’ legal consciousness” 
(Ross 1958: 55) and not necessarily because of fear of sanctions.126 This attitude is so 
pervasive, that when law is not experienced with some level of formal consciousness, it 
is seen by people as violence. “The ruler is then not ‘authority’ or ‘lawful power,’ but 
a perpetrator of violence, a tyrant, a dictator” (Ross 1958: 55). Nevertheless, Ross 
does not consider it conceptually convenient to condition the existence of norms to the 
approval of the majority of the population (Ross 1958: 56).

On the other hand, even if the analysis of the addressees’ experience of validity were not 
limited to the beliefs of judges, it is possible to claim that a subject does not accept a 
norm (and, therefore, it lacks binding force) but that it has factual existence, as long as 
it happens in singular cases. In this sense, Ross’ examples of existing law which is not 
accepted as binding do work, because they pit a singular individual against an empirical 
fact that is placed in the minds of others (citizens or, accepting Ross’ limitation, judges). 
If that is the case, the existence of a rule can be ascertained regardless of the individual 
lack of an experience of validity, simply because this experience is attested in others and 
individual acceptance is not necessary for the assessment of the law in force. On the 
contrary, extended non-acceptance of a rule or a system would make their existence 
collapse and, with it, any question about the acceptance of their validity.

I will come back to the soundness of Ross’ explanation of the requirements the law must 
suffice to be considered “in force”. Let it suffice for now to mention that his account of 
the external elements that (partially) ground the existence of norms has been the object 
of important critique. However, I would like to highlight again the reasons that Ross 
explicitly mentions in order to pursue this inquiry: relying exclusively in the beliefs of 
laymen—or even of experts—is not a solid ground to build up a legal doctrine, both 
because of the difficulties that psychological investigations entail and because of the 
content of this knowledge not matching the object we call law (cf. Ross 1958: 71). 
Certainly, Ross’ concern and desire to look at external facts stem from acknowledging 
that legal science (an existing and rather successful corpus of knowledge) sees the law as a 
fixed object that stands above mere opinions to be gathered in a Gallup poll. Somehow, 

staatliche Imperative charakterisiert sich dadurch, dass irgend ein Träger der staatlichen Gewalt mit der 
praktischen Verwirklichung desselben betraut ist”). For Kelsen’s version of this thesis, see Kelsen 1934: 
29-30. Critically, Bobbio 1958: 81-82.
126 “Most people obey the law not only out of fear of the police and extralegal social sanctions (loss of 
reputation and confidence, etc.) but also out of disinterested respect for law. The ordinary citizen, too, is 
animated–to a greater or lesser degree–by a law-abiding attitude, in the light of which the rulers appear as 
‘lawful powers’ or ‘authorities,’ the demands of the law with a claim to respect, and force that is exercised 
in the name of the law not just as crude violence but as a rightful upholding of the law. Where the rules of 
law are well established this attitude becomes automatic so that no impulses arise to act in conflict with the 
law” (Ross 1958: 54).
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indeed, the law is psychological, yet external and well-defined beyond particular 
opinions. It can be, as I will discuss later, that the search for external elements that led 
Ross to judicial decisions is mistaken; however, and I will come back to this both in this 
chapter and in the following two, his concern is not only a serious obstacle to any merely 
psychological construction, but it also sets the ground to discuss the alleged binding 
character of the law in connection with the elementary fact that we have knowledge 
about the law, we generally deem it to be a duty-creating entity, and these two hard facts 
let us describe the forms in which we acquire and hold these beliefs. Before dealing with 
this, I will describe in what remains of this Section some crucial aspects of Ross’ theory.

 3.  The distinctive feeling of being legally bound

Ross is very careful in pointing out that the validity-enhancing acceptance that a person 
gives to a legal norm is not necessarily linked to ethical reasons and, as a matter of fact, it 
is structurally independent from it: ethical acceptance of a rule, even if coincidental with 
legal approval, is not a condition or a consequence of the latter. I contend that a very 
important consequence of Ross’ approach is that it allows a differential understanding 
of, on the one hand, what it is to feel morally bound, and, on the other, what it is to feel 
legally bound. In principle, since the two phenomena are psychological states and not 
actual “bonds”, nothing opposes their operating independently from each other, or to 
even being contradictory. Indeed, the reasons to feel bound by the law, although they 
could be moral, are not necessarily so; moreover, the fact that they are not moral does 
not mean either that they are necessarily an issue of prudency (as simplistic sanction-
oriented theories would suggest). As an empirical state, a state that actually seems to 
have a lot in common with magic and irrational beliefs, the belief in being bound by the 
law can take infinite forms, including inconsistent and absurd ones.

It has been perhaps too easy to dismiss discussions on the binding character of legal 
rules as a problem of ethics that is not supposed to concern a positivistic legal theory 
at all. However, as realist accounts have suggested, the core of legal systems has a lot to 
do with psychological attitudes towards norms. Hence, in this empirical level nothing 
opposes separating different forms of beliefs. It is in this sense that Ross offers an 
interesting analysis of the differences between these two forms of feeling bound by a 
force, especially because, according to him, it is precisely in opposition to moral validity 
where the characteristics of its legal counterpart become conspicuous.127 Although the 
idea of being bound is, both in the case of law and morality, a rationalization of a 
tendency towards a behavior, Ross points out a difference between these two forms of 
127 Ross makes the same point when he discusses customary law in his theory of the sources of law, when 
he understand that the feeling of being bound by customs is distinguishably “legal” – Ross 1958: 94. I will 
come back to this when discussing the problem of unity in Ross’ account – cf. infra, 132.
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rationalization: whereas morality is “immediate” and “independent”, legal consciousness 
is experienced in a mediated manner in two senses. First, the tendency towards behavior 
is derived from an appeal to authority and not directly from the behavior at hand; that 
is, it is not the qualities of the behavior itself what triggers the subjects’ tendency to 
it, but the fact that said behavior was commanded by the competent authority. And, 
second, legal validity cannot be experienced as an individual and private conviction, 
because its origin is linked to a sanction-imposing apparatus (Ross 1946: 87-88; 113ff). 

Ross proposes to understand the difference between morality and law in their genesis. 
Given that the moral feeling of being bound surges spontaneously, in a way that varies 
from individual to individual, and not systematically, morality is experienced as a 
“rational conviction of a highly personal character” (Ross 1946: 113) and that is why 
it is said that it is autonomous, aprioristic and autocratic (Ross 1946: 114). The feeling 
of being bound by legal norms, on the contrary, has a collective origin and is embedded 
in a system of social compulsion; because of this different origin, legal norms are also 
experienced as “valid”, but “this validity is not individual, not of an inner kind and 
personal, but associated with institutions” (Ross 1946: 114-115). 

The origin of the feeling of being bound explains, according to Ross, its peculiar 
features that contrast with its moral counterpart. Unlike it, law is experienced by people 
as an entity which is empirical and aprioristic at the same time, heteronomous, and 
heterocratic (Ross 1946: 115). Ross’ account of these three features goes as follows.

Regarding the first component, Ross explains that people understand the law as a social 
compromise to solve disputes,128 a rather crude empirical social institution; however, it 
is also distinctively experienced as being inherently valuable and different from a mere 
set of random commands. “This suggests the idea that the law is not only a form of 
adjustment, but a specially qualified adjustment, a just adjustment” (Ross 1946: 116).129 

128 Beyond the individuality of morality, law establishes bridges of peace among individuals. “The »function« 
or »aim« of law, that is to say, the effect associated with any legal system as such, is exclusively that of creating 
peace. In so far the law is an end in itself. But beyond this the law is solely the means of or the technique 
for the realization of the material ideas or interests integrated in the form of the law. These material aims, 
according as they express either interested or disinterested impulses, are referable either to economics or to 
morality. The law is the form in which conflicting economic and moral factors of force, interests, and ideas are 
integrated and actualised” (Ross 1946: 116). In the same sense, cf. Ross 1958: 64.
129 Ross observes that when reality clashes with this belief, some theorists (without being mentioned, 
Radbruch comes to mind) claim that legal systems at least aim to be just. The author criticizes this theory 
as follows: “But, we must, enquire, what is actually meant by the contention that the difference which may 
exist between positive law and justice is due to the fact that positive law is an attempt to realise justice but 
an unsuccessful one? Here there is evidently a quite meaningless introduction of a subjective intention into 
the objective facts. It might as well be contended that a dog was an unsuccessful attempt to create a cat” 
(Ross 1946: 117; id. 1958: 69) 
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The law, additionally, is seen as heteronomous. Contrary to the perception we have of 
moral norms, the experience of legal validity comes from contact with a social system, 
which has a third party that settles conflicts (a judiciary power) and, in developed legal 
systems, actors that establish general rules (legislative power). While moral rules seem 
to be permanently open to debate and can be contended, law appears to individuals as 
“fixed in rules” and not at the direct disposition of the addressees (Ross 1946: 118-119). 

Finally, legal norms are experienced as heterocratic. While the impulses to comply with 
morality are felt like an inducement of the “good will” of the subject that tends towards 
moral behavior, legal impulses are felt like a subordination to “a given social order”, to 
which subjects will submit voluntarily or because of the exercise of force (Ross 1946: 
119-120). The feeling of being legally bound is, in this sense, the feeling of being under 
an external force.

It must be noted, in any case, that the contrast drawn by Ross between law and morality 
regarding how they are experienced is not supposed to be absolute—and it could not 
be otherwise, because what is at hand is a characterization of what is generally believed 
and experienced. Ross points to one of these gray areas, when he notes that the law is 
not completely established in statutes and formal rules (hence partially justifying anti-
formalist theses such as the free-law school’s – Ross 1946: 122), which means that 
certain areas of the law will not be experienced as fixed or heteronomous. 

Ross characterization, or so I claim, can be refined in some respects (I will come back 
to this in Chapter VI). This caveat notwithstanding, I would like to point out here that 
Ross’ distinctions put forward three points that are absolutely crucial: first, the very 
explanation of a distinctively legal form of feeling bound releases the explanations of this 
phenomenon of the weight of ethical justifications that are demanded in a philosophical 
analysis of morality. This is not simply a way of simplifying the analysis, but it is an actual 
reflection of the features we intuitively assign to the concept of a binding character of 
the law, as discussed when analyzing Raz’s theory of authority, which sometimes gets 
confused in ethical and metaethical debates. Second, beyond this individuation of the 
phenomenon, as an explanation of putative states and not of what would be a “literally 
binding” character of these rules, Ross account has the merit of distinguishing moral 
and legal bonds because of some contingent features of their content, that accrue to 
their different origin and not to a different structure between the two sorts of beliefs. 
This leads to a distinction that is fuzzy enough to account for gray areas and, perhaps 
more importantly, epochal changes; an absolutely crucial insight for the development of 
my argument on the binding character of the law (vid. infra, 210). And lastly, despite 
some minor adjustments that might be required to this characterization, Ross does hit 
the mark when he identifies, under the labels of heteronomy and heterocracy, that the 
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law appears as a fact of life that cannot be freely disposed of by individuals (at least not 
directly), but acts as an effective constriction of one’s autonomy. 

 4.  The ambiguity of the term “validity” in ross’ work

As we have discussed it before, validity (as binding force) has traditionally referred to a 
supposedly real—yet supra-empirical—binding link between a norm and its addressees. 
Drawing on Bulygin’s distinction between several senses of validity, we can see that 
validity as binding force is understood by Ross as a putative experience, which plays 
a role in the determination of validity as the existence of norms; in any case, the two 
senses are still independent from each other, as Ross was aware of. However, some 
clarifications are important in this respect, as Ross was particularly dissatisfied with the 
use of the English term “valid” to refer to the existence of a rule, and also because certain 
important misconceptions can be avoided if the two “validities” are set aside from each 
other.

Indeed, in the English versions of Ross’ works, the term validity is used indistinctively 
for these two phenomena (binding force and existence). To avoid misunderstandings, 
Ross has insisted in disambiguating the term “validity” (in a way which is similar—but 
partially different—to Bulygin’s, cf. supra), by pointing out that it can mean at least 
three different things:

 1.  Validity can have an intrasystematic sense, used “to indicate whether or not a  
  legal act—say, a contract, a last will and testament, or an administrative order— 
  has the desired legal effect. The act is said to be invalid or void if this is not the  
  case” (Ross 1961: 158). This meaning is strictly internal to a legal system, as it  
  must refer to its norms to be meaningful.

 2.  Validity can be, as well, a synonym of the existence of a norm or a normative  
  system, in opposition to “the case of a rule merely imagined or that of a mere  
  projection”. This meaning is no longer intrasystematic, as it is a predicate “about  
  the rule or the system” and is not defined by the rule or the system themselves  
  (Ross 1961: 158). 

 3.  Validity, as it is traditionally seen in ethics and in natural law theory, takes a  
  metaphysical sense. In those fields, it means “a specifically moral, a priori quality,  
  also called the ‘binding force’ of the law” (Ross 1961: 159).
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In the Danish versions of his works, Ross uses a different word for, on the one 
hand, validity as existence, and on the other hand, validity as binding force or as an 
intrasystematic normative value. After the publication of his major works in English, 
Ross feared that the use of validity as existence would be too foreign in the English 
language and he actually attributed Hart’s criticism against him to this translation 
problem (Ross 1962: 1190).130 I will examine now the dissent between the two authors.

For Hart, Ross’ approach is so skeptical of the notion of validity that he ends up 
confusing the external and the internal points of view towards norms, by presenting a 
theory of validity that, like American realism, cannot account for the perspective of the 
addressees of norms (Hart 1959: 235ff). On Hart’s reading, the validity of a legal rule 
for Ross follows from confirming that it will be likely followed by judges, due to their 
having the “emotional experience” of feeling bound by it (Hart 1959: 236),131 hence 
“[a] valid law is a verifiable hypothesis about future judicial behaviour and its special 
motivating feeling.” (Hart 1959: 236-237). This leads Hart to say that Ross’ thesis is 
hardly distinguishable from those of American realism, “which treat statements of legal 
rights and duties as predictions of official action” (Hart 1959: 235). Therefore, Hart 
affirms that the criticism directed to American realists can be extended to Ross too: 
first, when a judge thinks about a norm, he cannot be talking about a prediction of his 
own behavior; and second, the prediction made by a third party has to be based on the 
fact that the judge recognizes a rule as valid (that is, in a non-predictive sense – Hart 
1959: 237).

130 “I understand, however, that this use of ‘validity’ [the existence sense] may appear off in English. In 
Danish as in German, a distinction is made between gyldig (gültig) and gældende (geltend). A contract is 
said to be gyldig or ugyldig (valid or invalid, void), but we use another term to speak of the law, namely, 
‘gældende’, to mean prevailing law, law actually in force, actually existing. It is noteworthy that for the 
negation of ‘gældende’, there is no word corresponding to the negating ‘ugyldig’ (‘invalid’). Unable to find 
an English equivalent for ‘gældende’, I have used ‘valid’ in the English versions of my writings to cover 
not only the function of ‘gyldig’, but also that of ‘gældende’. I understand now that this translation might 
be confusing” (Ross 1961: 159; see also, id. 1962: 1190 and id. 1968: 104, n. 2). For a careful analysis 
of the Scandinavian terminology and its English counterparts, see Eng 2011: 198ff; this author, despite 
not being sympathetic with Hart’s critique and generally concluding that Ross and Hart were mostly in 
agreement, concludes that “Ross was too rash when he thus placed the responsibility for any confusion on 
the translation” (Eng 2011: 207). Interestingly, on the 1963 Spanish translation of On Law and Justice, 
done by Carrió, the word “vigencia” is used for the existence sense of “validity” and “validez” for the other 
two senses. This very accurate and useful choice of words was approved by Ross (vid. Ross, Alf (1963). 
Sobre el derecho y la justicia. Spanish translation by Genaro R. Carrió. Buenos Aires: Eudeba, p. 12).
131 “[For Ross] [l]egal rules are essentially directives to courts to apply sanctions under certain conditions. 
(This Kelsenian dogma is adopted without much argument.) To say that a legal rule is valid is to say (1) 
that courts will under specifiable conditions apply it or at least regard it as specially important in reaching 
their decisions and (2) they will do so because they have an emotional experience of “being bound” by the 
rules.” (Hart 1959: 236). 
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This reading by Hart, as Eng has pointed out, is mistaken. In effect, Hart does not 
distinguish the validity that is predicated of a norm from the proposition that states 
said predication (Eng 2011: 208-209); indeed, as I have explained before, according 
to Ross a valid law (like a properly enacted statute) is not a “verifiable hypothesis”. The 
verifiable hypothesis is a statement such as “D is valid Danish law”, a proposition done 
by legal science or, generally, by someone describing the norm “D”; however, the valid 
rule signified by “D” is not in itself a verifiable hypothesis of any kind, but the subject 
of the doctrinal proposition. It is hence mistaken to say that Ross thinks that norms are 
predictions.132

Beyond this initial misinterpretation, Hart also criticizes Ross’ approach to the 
psychological side of rules. Although Ross distinguishes between an internal and 
an external aspect of rules, Hart says he is wrong when he addresses the former as 
a psychological matter, because that leads him to dismiss normativity altogether. For 
Hart, the internal point of view is unrelated to feelings of compulsion, for “they are 
neither necessary nor sufficient conditions of their normative use in criticising conduct, 
making claims, and justifying hostile reactions by reference to the accepted standard” 
(Hart 1959: 238). And it is from this internal point of view, which Hart claims is 
misrepresented by Ross, that the judges make an assessment of validity resorting to a 
rule of recognition, and not merely a prediction. In other words, a judge takes rules as 
binding (“valid”) and not merely as empirical facts, as an external point of view is not 
apt to say anything about validity (Hart 1959: 238-239).

In response, Ross claims that he does not disagree with Hart,133 but that there has been 
a mistake in the English translation (the noted problem of the term “validity”). When 
Ross speaks of validity as in “D is valid Danish law”, he does it in the second sense, as 
a matter of existence. But Hart’s concept of validity, according to Ross, is that of the 
internal logic of a legal system. Once terminology is clarified, says Ross, there is no 
opposition between his theory and Hart’s (Ross 1961 162-163).134 

Besides any possible translation misunderstanding or textual misinterpretation, what 
is clear is that according to Ross, norms exist (are factually “valid”) when they are 
132 As a matter of fact, the original Hartian criticism against American legal realism seems to be misguided 
as well (cf. Leiter 2001; id. 2005, 61ff).
133 Ross actually insists on the points of view he shares with Hart, most notable the empirical basis they 
assign to the whole system (vid. supra, n. 26), in opposition to the Kelsenian Grundnorm (vid. supra, n. 
11). Eng contends that this is the main point in which Hart and the Scandinavians come together (Eng 
2011: 237ff).
134 “No wonder that Hart cannot accept my analysis of “validity” in terms of social facts. If he had been a 
little more attentive, he would have noticed that the issue which I treat is quite different from that with 
which he deals. As clearly appears from the way in which the problem is stated and treated, I am concerned 
with the external statement concerning the existence of a rule or system of rules (Ross 1962: 1190).



Chapter IV

116

followed and experienced as binding. It is therefore undeniable that Ross understands 
the existence of an internal point of view, the experience of being bound, which is not 
just a private state but an intersubjective ideology. This last experience implies that when 
judges issue statements like “D is valid Danish law” in order to identify the rules they 
will use in their decisions, they use the term “valid” including, in a certain way, their own 
experience of validity which is had by the addressees of the rules;135 hence, in this sense 
Hart is mistaken when he assumes that Ross’ theory excludes an internal dimension in 
the head of the addressees of rules. Actually, Ross’ theory presupposes that judges—at 
least to some extent—experience existing law as binding law, as they feel bound by it. 
Predictions about the behavior of judges are not supposed to come from the addressees 
of rules, but actually from legal scientists, who, according to Ross, do indeed speak from 
an external point of view (Ross 1962: 1189).136

But there is, nonetheless, a relevant difference between the approaches of Hart and 
Ross, in which the latter shows a more empirical edge than the former; it is on this 
point where both authors, beyond inadequate translations and shared points of view, 
might break apart from each other. As pointed out before, Hart denies that the internal 
aspect of rules has anything to do with feelings, as he is setting a difference between the 
instances of being obliged (feeling compelled) and having an obligation; for him, then, 
the internal point of view has more to do with something completely conceptual: to 
have a critical attitude towards behavior (vid. supra, 11). Ross coherently translates this 
attitude in psychological empirical terms, as he contends that it must go hand in hand 
with “feeling bound” by the norms at hand: 

 “For my own part, however, I am unable to understand how it is possible that a person could  
 have an attitude as described—criticize himself for breaking the rule, and acknowledge that  
 criticism on the part of his fellows is justified—and still feel free to act as he likes” (Ross  
 1962: 1188).

As we have seen, it cannot be said under any circumstance that Ross’ approach to the 
determination of the existence of a norm fits in a mere behavioristic understanding 
of feelings and compulsion, given his reliance in the normative ideology of judges. 
However, it seems as if Hart’s concept of “feeling bound” is limited to the idea of feeling 
threatened, which is implied in the Austinian concept of law he famously criticizes in 

135 In doing such a statement, nothing opposes it referring as well a statement to what other judges do (Eng 
2011: 210).
136 Hart concedes that the external point of view could be extensive enough to not only record certain 
behavioral regularities, “but also the fact that members of the society accept certain rules as standards of 
behaviour, and that the observable behaviour and reactions are regarded by them as required or justified by 
the rules” (Hart 1961: 291). As Eng points out, the predictions on valid law that legal science is called to 
make fit perfectly in this Hartian “moderate external point of view” (cf. Eng 2011: 220).
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The Concept of Law. He does not seem to distinguish another sense of feeling bound 
that is perfectly compatible with an internal point of view: that of assuming that deontic 
statuses exist and are “valid” in the sense of having a binding force. 

In any case, despite Hart’s reluctance to extend the idea of “feeling” in this sense, 
the “critical reflective attitude” (Hart 1961: 57) of the internal point of view and the 
“acceptance” of rules that he sees as fundamental in any form of normative speech (Hart 
1961: 90) have relevant parallels with the Rossian allusion to feelings and to a “coherent 
whole of meaning and motivation” (Ross 1958: 74) acts as the psychological ground of 
his theory (in this sense, cf. Eng 2011: 225).137 

                                                       
 5.  Empirical normativism

Does this theoretical understanding mean that legal science becomes simply a branch 
of sociology and psychology? For Ross it is undeniable that the factual character of 
law demands its submission to empiricism as an object of inquiry, but he claims that 
traditional jurisprudence still makes perfect sense as a branch of study, as long as 
rationalizations such as validity are referred only with the respective clarifications on 
their content. Therefore, while hard social sciences are still called to study the social 
order in the terms of what is ordered, there is still room to study the ordering principle, 
“that is to say, the underlying behaviour attitudes” (Ross 1946: 90). 

If this is the case, one has to wonder if it is still adequate to identify law with a set of 
rules. In other words, if the validity of norms lies in certain psycho-physical attitudes, 
how are they related to their expression in norms? In the case of morality it is clear 
for Ross that the attitudes and tendencies towards certain behaviors have priority over 
their normative expression: first it occurs that an individual tends to a behavior and 
then it becomes a pattern or “rule” that can be expressed and transmitted. In law it 
seems to work the other way: “A new law is given and in accord with this expression 
a corresponding behaviour attitude will afterwards arise among law-abiding citizens. 
Here, then, the expression seems to be the primary phenomenon” (Ross 1946: 94). It is 
puzzling why adults reproduce a tendency towards a behavior with the release of a norm, 
but this is explainable because they have a predisposition to do so: according to Ross, 
individuals believe beforehand that a norm that comes from a “competent authority” 

137 The apparently strong disagreement between both authors is rooted, Eng argues, in their different 
backgrounds: Hart was fighting against the rough empirical theories of Bentham and Austin, while 
Ross’ main opponents were natural law theories: “Where Hart argued against a behaviourist position and 
emerged as a ‘soft’ philosopher in his emphasis on our understanding and use of rules as arguments, Ross 
was up against a belief in a non-empirical aspect of reality and emerged as a ‘hard’ philosopher in his 
emphasis on sense experience as the sole arbiter of truth” (Eng 2011: 242-243).
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is able to determine the behaviors they can have a disinterested tendency towards and 
it is this attitude the one that is actually the primary phenomenon (Ross 1946: 95).138

One must wonder if this empirical destruction of the concept of validity makes any 
sense at all and does not imply leading legal science to inoperability. On the contrary, 
says Ross, it is necessary to proceed this way in order to avoid discussing nonsense:

 “If instead of taking the authoritative expressions for what they are (i.e. meaningless  
 rationalisations) we were to take them for what they pretend to be, viz. real, notional  
 statements about certain objects, this state of affairs would manifest itself in the most  
 monstrous absurdities, and this confirms once more that in our fundamental view of the  
 legal phenomena we have taken a sound and fruitful course. For as soon as the authoritative  
 statement is imagined to contain an idea of certain objects (rights, duties), the consequence  
 will be that the authoritative statement of this idea will eo ipso make it true; the law produces  
 or creates what it itself pronounces. Even modern jurists have not hesitated to accept this  
 quite magic notion as a consequence of the traditional rationalisations. And it must be  
 conceded that as long as these have not been completely overcome this standpoint is quite  
 consistent, merely one of the numerous Gorgon’s heads growing on a theory of law having  
 its root in the fundamental dualism between reality and validity in law” (Ross 1946: 95-96).

Once the law is fixed around an empirical understanding of validity, the propositions 
that explain the law are simple cognitive statements (or as Ross sometimes calls them, 
statements with logical meaning – Ross 1946: 97-99). Legal rules, on the other hand, are 
not cognitive (they lack truth value), because if that were the case, their truth would 
depend on the occurrence of the statement itself, like in some sort of magical procedure 
by which words create reality. Rules are the expression of other empirical phenomena. 
A dogmatism that, like in math, dealt with the meanings of legal expressions with 
independence of the act of uttering them has no place in law (Ross 1946: 101). Therefore, 
legal science cannot consist in Kelsenian Rechtsätze, which as “Sollen” propositions lack 
a criterion to determine their truth (Ross 1946: 103; id. 1957a: 566).139 Jurisprudence’s 
province is not to be found in a discourse of the meanings as such, as “jurisprudence is a 

138 “… it is strange how the mere formula [the norm] as such should generally in grown-up individuals be 
able to produce a corresponding actual attitude, if these individual were not in a special way predisposed in 
this direction. But this is exactly what they are. The ability of the formula to create an attitude implies that 
the formula has been made by a competent authority, that is to say, it is due to the fact that the expression 
meets with a certain predisposition towards an attitude in the individuals, i.e. a general predisposition to take 
up an attitude in accord with the behaviour expressions that have come into existence in a certain manner” 
(Ross 1946: 95).
139 For a comprehensive and accurate criticism to the normativist thesis of the law being described through 
ought-sentences, vid. Guastini 1998: 321).
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doctrine about law, not a lesson in law… jurisprudence is not dogmatism, but the doctrine 
of juridical phenomena” (Ross 1946: 104).140

Now, grounding legal doctrine in reality should not lead to mere indicative predictive 
propositions. Ross, insists in this respect, against Kelsen but also against American 
realists,  on the fact that law (the phenomenon) and jurisprudence (the science) are on 
different planes, which lets us combine what is right in both points of view (dogmatism 
and realism): “On the one hand that the formulas of positive law have a special normative 
or »validity-meaning« purpose, namely as rationalisations of certain experiences having 
a stamp of validity; on the other hand, that jurisprudence itself is not normative, but a 
science of facts, a knowledge of the occurrence of these rationalisations as elements in 
the juridical phenomenon” (Ross 1946: 107. See also, id. 1958: 9).141

II.	A	critical	reception	of	Ross'	critique	of	validity

From the positivist and realist approach that I have defended here, it follows that one 
cannot explain legal duties through some sort of supra-empirical principle, according 
to which law actually binds subjects to behave in one way or another for the sole reason 
of being enacted law. In the study of positive law, a social institution, mysterious links 
between norms and human behavior that lie above or beyond the realm of social 
institutions must be rejected. The first step must then be the empirical inquiry of what 
goes on in the world of facts, when a legal obligation is said to exist. In this sense, the 
realist critique of Ross and other Scandinavian authors is absolutely sound. Nevertheless, 
the critique, despite offering central insights on our understanding of the law, leads to 
some questions that will be built up in this and the following chapters of this book, and 
which will require a reorientation of the theories of the realists; a reorientation that, 
perhaps, will lead us back to the penumbra from which they took us out. 

140 Dogmatics, according to Ross, must not disappear, but be constructed with an awareness of the empirical 
nature of the legal phenomena: “It will perhaps be found that this reinterpretation of the scientific character 
of dogmatism is just as pedantic as its motivation is complicated. I believe, however, that the right conception 
of the nature of dogmatism is not without importance as a foundation for a fruitful criticism of its method. 
If it has once been seriously realised that legal dogmatism is not an immanent logical system, but the 
epitome of rationalised expressions, the whole practical and actual value of which depends on the fact that 
they occur in intimate connection with a set of real behaviour attitudes, that is to say, as an element in the 
juridical phenomenon; and if it is seen that the dogmatic statements, therefore, are reduced to theoretically 
unmeaning, practically insignificant phantoms, if detached from their transcendent incorporation in a 
reality––if this has once been realised, then the traditional conception of the aim, method, and fundamental 
concepts of jurisprudence is bound to undergo a change in many ways” (Ross 1946: 105).
141 This is a discussion on the external statements of legal science. Internal practical statements, however, 
imply a form of experience of validity (which is not necessarily moral). On this, see the debate between Raz 
and Bulygin (Raz 1980 and Bulygin 1981).
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However, to give ground to the realist claims it is necessary to deal with two issues. 
First of all, Scandinavian realism has been notoriously ignored in contemporary legal 
theory and is seen as entrenched in an outdated epistemological canon, from which 
no conclusion of interest can be drawn. I will offer here, with the support of some 
contemporary theorists, a defense of the sustainability of the views of Scandinavian 
realism in conjunction with the acceptance of the tenets of epistemological naturalism. 
Second, Ross’ theory of validity has been the object of certain criticisms that require 
some attention; in the second part of this section I will deal with some of the basic 
objections that Ross’ account of legal obligation has generated, giving particular 
attention to Kelsen’s, from which an important part of the problems that concern us 
becomes clearer. 

 1.  Realism as naturalism

Scandinavian realism is not at the center of contemporary legal theory discussions, 
even among authors who are sympathetic to the overall program of empiricism in 
legal science. For example, Leiter claims that the Scandinavian theses on the “location 
problem” problem of law (i.e. the inquiry on “how to locate a legal system of norms in a 
world” understood as “a world thought to be composed of nothing other than physical, 
chemical, and biological facts” – Leiter, 2013: 952) are “today, more a museum piece 
than a live contender in jurisprudential debate” (Leiter 2014; cf. also, id. [2007]: 4). 
Other authors, who are more sympathetic with the Scandinavian project, claim that 
this unpopularity is rooted in the way Hart’s criticism against Ross was extended to 
the whole corpus of Scandinavian authors, when they should have been circumscribed 
to this author’s reliance on the tenets of logical positivism.142 Since Ross’ approach is 
the one I have followed so far, it is necessary to see how serious this criticism is and to 
establish whether it is possible to read Rossian legal theory with independence of the 
canon of logical positivism.

Ross’ work is indeed indebted to logical positivism. His traditional position on the role 
of legal science, as expressed in On Law and Justice, was to assign it a predictive role, 
according to which the statement that a rule of law exists is a falsifiable statement: it is 
true that murder is forbidden because it is likely that judges will impose sanctions on 
murderers. If judges were to give up sanctioning murder, the statement would become 
false. Nevertheless, as Holtermann has contended, it is possible to understand the 
Rossian project in the light of the theses of epistemological naturalism, concretely those 

142 In this sense, Jørgensen 1984: 10; Pattaro 2005:143-144. Leiter concedes this might be correct in 
Leiter: 2004, id. 2013: 950.
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of Quinean replacement naturalism (cf. Holterman 2014), which I will briefly refer to 
in the following paragraphs.143

The traditional epistemology of our knowledge of nature, as Quine retells it, has wanted 
to justify natural knowledge in sensory terms (Quine 1969: 260). In other words, 
epistemology has wanted to rely on our senses to determine when something is true 
or not. However, traditional epistemology has not been able to provide a solution to 
how impressions warrant that something is true or not; indeed, the most sophisticated 
version of traditional empiricism, logical positivism, only managed to “translate all 
sentences about the world into terms of sense data, or observation, plus logic and set 
theory. But the mere fact that a sentence is couched in terms of observation, logic, and set 
theory does not mean that it can be proved from observation sentences by logic and set 
theory” (Quine 1969: 262). Additionally, it is a fact that our knowledge extends beyond 
the minimal input provided to us by the senses (Quine 1969: 262).144

Nevertheless, Quine notes that two tenets of empiricism remain unassailable: “One is 
that whatever evidence there is for science is sensory evidence. The other… is that all 
inculcation of meanings of words must rest ultimately on sensory evidence” (Quine 
1969: 263). Regardless of our certainty on our own knowledge, we do have evidence of 
theories about how the world is, theories which are successful in explaining the world. 
And we arrived at that knowledge with our senses. The question that Quine poses is 
why epistemology does not simply study the process by which people effectively acquire 
knowledge:

 “The stimulation of his sensory receptors is all the evidence anybody has had to go on,  
 ultimately, in arriving at his picture of the world. Why not just see how this construction  
 really proceeds? Why not settle for psychology?” (Quine 1969: 263). 

Of course, this does seem circular, as the point of epistemology is assumed to be the 
validation of empirical knowledge, therefore empirical knowledge does not seem apt 
to provide anything for that endeavor (Quine 1969: 263-264). But if we give up the 
dream of “deducing science from observations”, and we settle for a different sort of 
epistemology (a “replacement naturalism”), one that simply aims at describing how we 
gather true knowledge, we can use all the information we have available from natural 
sciences (Quine 1969: 264).145 Epistemology becomes thus “naturalized”:

143 Leiter himself has made a similar effort to “upgrade” American realism in a naturalist light (see Leiter 
2007)
144  “The most modest of generalizations about observable traits will cover more cases than its utterer can 
have had occasion actually to observe” (Quine 1969: 262).
145 Indeed, if epistemology becomes psychology (a natural science) and we make psychology in the use of the 
very faculties we want to explain, it seems as though we are arguing circularly, “[b]ut it is all right now that 
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  “… epistemology still goes on, though in a new setting and a clarified status. Epistemology,  
 or something like it, simply falls into place as a chapter of psychology and hence of natural  
 science. It studies a natural phenomenon, viz., a physical human subject. This human subject  
 is accorded a certain experimentally controlled input—certain patterns of irradiation in  
 assorted frequencies, for instance—and in the fullness of time the subject delivers as output  
 a description of the three-dimensional external world and its history. The relation between  
 the meager input and the torrential output is a relation that we are prompted to study for  
 somewhat the same reasons that always prompted epistemology; namely, in order to see  
 how evidence relates to theory, and in what ways one’s theory of nature transcends any  
 available evidence” (Quine 1969: 269).

The Quinean move is to leave the ideal of Cartesian certainty behind, that is, the idea 
that we must question whether knowledge is possible at all, and instead accept that we 
indeed have knowledge and pursue an inquiry to how we have acquired it. This shift, 
which does not put scientific knowledge into question, lets us use the very output of 
scientific knowledge of fields such as psychology and sociology in determining how we 
acquire knowledge. This notwithstanding, the sources of this scientific knowledge must 
not be restricted to the limited field of psychology that Quine had in mind, as it is 
not only the natural sciences that provide us with tools to figure out the ways we have 
acquired our knowledge, but also the social sciences (cf. Holtermann 2014: 176).

How does Rossian legal theory fit in this picture? Holtermann argues successfully that 
Ross’ conception of legal science, although embedded in logic positivism, mirrors the 
analysis done by Quine. Indeed, much like Quine segues from the tenets of traditional 
epistemology and their normative justification of knowledge towards an analysis of how 
knowledge is effectively acquired, Ross analyzes the sort of beliefs legal subjects have 
and, instead of looking for their justification, he considers them “to be purely empirical 
phenomena to be studied and explained as such” (Holtermann 2014: 178-179). As I 
have claimed here, Ross’ investigations on the concept of legal validity, both as existence 
and as an analysis of the “experience of validity”, concern the ideology of judges and how 
such an ideology comes to be; in other words, an inquiry on the empirical acquisition of 
knowledge and not a justificatory endeavor.146 Furthermore, the inclusion of an external 

we have stopped dreaming of deducing science from sense data. We are after an understanding of science as an 
institution or process in the world, and we do not intend that understanding to be any better than the science 
which is its object. This attitude is indeed one that Neurath was already urging in Vienna Circle days, with his 
parable of the mariner who has to rebuild his boat while staying afloat in it” (Quine 1969: 269)
146 “According to Ross, legal science becomes a sociology of judges — a sociology which is engaged in 
finding out how precisely Illinois, Californian, common, etc. judges arrive at their particular beliefs 
regarding Illinois, Californian, common, etc. law. It is engaged, in other words, in exploring that niche 
within comprehensive empirical epistemology that can be summarized in the question: ‘Why not see how 
this construction [of judges’ beliefs regarding Illinois, Californian, common, etc. law] really proceeds?’” 
(Holtermann 2014: 179).
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analysis of the effective behavior of judges, through which Ross ended up including 
the questionable tenets of verifiability in his theory, is motivated by a need to give an 
account that corresponds to how legal doctrine actually is: an objective account that 
does not seem to correspond to a Gallup poll (cf. supra, 90).

Another point at which Ross could be identified with naturalism is the externalization 
he makes of the question of knowledge of the law, in the form of a third-person endeavor. 
As Holtermann points out, for Cartesianism the question about knowledge is the 
question about “our theories, our science that are to be derived from our sense data” 
(Holtermann 2014: 179). On the contrary, naturalism “‘anthropologizes’ its object by 
consistently portraying it in the third person” (Holtermann 2014: 180). In the case 
of Ross’ theory, “[a]n epistemic wedge is driven right between these actors in the legal 
field, and hereinafter legal science becomes… a theory about how judges (referred to in 
the third person) believe we should behave — what rights and duties they think that we 
have” (Holtermann 2014: 180).

A reading of Ross that divorces him from logical positivism is, for sure, partially 
unfaithful to his classical thought, especially as expressed in On Law and Justice. However, 
as Holtermann puts it, a naturalized version of Ross’ theory has a defensible lower 
threshold for knowledge than the original Cartesian version of the theory, attached to 
logical positivism (Holtermann 2014: 180-181).147 I think that Holtermann’s reading 
of Ross is plausible and does liberate legal science from the unobtainable requirements 
of logical positivism. Thus, a statement about the law, against Ross, is not going to be 
valued as meaningful because of its falseability and is not going to be deemed as true 
because of its verification.148 However, there are enough reasons to read the whole theory 
as an attempt to construct (not justify) our knowledge about the law as a description of 
how this knowledge comes to be. In any case, no matter what legal theorists speculate, 
we do have a (fairly successful) legal science, we do have knowledge about the law and 
we do have authorities that impose the law with support in said knowledge; hence, in 
naturalistic terms, our quest is to describe how this occurs. In other words, since our 
evidence about the existence of the law is sensorial, because it is through our senses 

147 In fact, says Holtermann, Ross’ resistance to the criticisms levelled up against naturalism is bigger than 
that of the naturalists of the natural sciences: Ross does not suffer as much as Quine with the fact that 
abandoning Cartesianism leads to removing the grounds of the whole knowledge apparatus, mainly because 
he only questions the possibility of justifying the binding force of rules, while the validity of descriptive 
assertions is not a problem he has to deal with directly (cf. Holtermann 2014: 184).
148 In his late works, anyway, Ross stopped referring to verifiability. According to Freeman, Ross took the 
lesson that propositions have more than one possible function: “For the normative use of language is as 
perfectly legitimate as the empirical, and serves to direct our attention to a class of propositions which are 
not used as statements of empirical fact, but as guides to human conduct framed in imperative form…. 
Thus, the lessons of the later Wittgenstein and of J.L. Austin are not lost on Olivecrona or Ross, even if their 
earlier writings betray a certain naîveté” (Freeman 2008: 1045).
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and observations that we get acquainted with systems of positive law (and their alleged 
binding character), a naturalized legal epistemology must give an account of how 
sensorial experience leads to knowing law and deeming it as binding.

In the following two chapters, as will be shown, I will take this basic cue as a pillar for 
my understanding of the binding character of the law. As has been suggested by legal 
realism, the binding character of the law is a belief that is central to the establishment of 
actual positive law and to the phrasing of several core legal concepts (duty, right, etc.). 
Following my commitment to what Bobbio calls methodological positivism—as it was 
explained in Chapter I—, the object of inquiry of legal theory as it is understood here is 
positive law. Now, given the defense I accept of a naturalized reading of Ross’ realism, 
this entails the further commitment that positive law is a social institution, of which our 
scientific and lay knowledge are acquired through our senses. It is actually because of 
this feature that, at some point, the very possibility of a science of positive law has been 
questioned (cf. Kirchmann 1848); but the successful character of legal doctrine and the 
real possibility of knowing and speaking about the law are facts that show that there is 
knowledge about the law and its characteristics. Perhaps these characteristics cannot be, 
ultimately and “Cartesianly” justified; however, they can be described. 

This methodological departure point now opens up the psycho-social analysis of the 
procedures through which we know the law and its characteristics, and this is what will 
occupy the remainder of this book: how do we come to believe that the law is binding? 
Let us examine first to what extent Ross himself provides a partially acceptable answer 
to this issue, by dwelling on the criticisms he received from Kelsen, to then proceed to 
a more in-depth analysis in the last two chapters.

 2.  Some lessons from the Kelsenian reading of ross’ theory

In a 1959 article, Kelsen responds to the different criticisms Ross leveled up against the 
pure theory of law and offers, at the same time, a very interesting evaluation of Ross’ 
theses, as exposed mainly in On Law and Justice. The most important criticisms will be 
addressed in the following lines, taking from them some valuable lessons that help us 
understand better the concept of law’s binding force.

The core of the criticism centers on the concept of validity, and the opposition between a 
deontic and an ontic concept thereof. Kelsen claims that validity is not a rationalization 
of feelings, but “an interpretation made possible only by the presupposition of a basic 
norm”, which, “far from being arbitrarily determined, refers directly to some actually 
established constitution that is by and large effective” (Kelsen 1959: 219-220). It is 
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undeniable that when the basic norm is understood with a strong reference to empirical 
facts—which was not always the case with the theory of the basic norm—, the differences 
between both authors take a completely different turn (as Ross recognizes it – supra, 
n. 111). But if one is to insist on the deontic character of law as something so strongly 
fact-dependent, it is hard to know why we are not simply talking about those facts that 
condition legal language.

For Kelsen, anyway, eliminating validity leads to the unintelligibility of law. According 
to him, what Ross holds against American realists is also predicable of his works. There 
is no way, says Kelsen, to say that legal science’s object is norms and then say that legal 
science must be empirical-realistic. Kelsen claims, in opposition, that to describe the 
sense of certain human facts is also an empirical non-metaphysical science (Kelsen 
1959: 199).149 He also defends against Ross the idea of deontic descriptions, according 
to which propositions of law (rules of law or Normsätze) are descriptive but also ought-
sentences, because “ought to be” has a descriptive meaning in them, not a prescriptive 
one.150 It is true that the use of the word ought in a sentence does not necessarily mean that 
it is prescriptive or directive, as it is possible to use ought—as well as other traditionally 
directive words—in indicative speech, as Ross himself points out (cf. Ross 1968: 36). 
But if this is the case, Kelsen would need to concede that the use of the word ought in a 
legal proposition is simply a figure of speech, as it entails a description; however, Kelsen 
only reached to this conclusion in the latest stage of his career.151 Anyhow, the main 
point brought up by Ross is not a denunciation of the ought in the legal proposition or 
rule of law but in the norms themselves, which have, according to Kelsen, an objective 
deontic value given by a basic norm (in other words, it is an attack on the validity of a 
rule as its binding force).

But the criticism Kelsen offers of Ross’ account of validity is far more interesting than 
his “self-defense” and demands special attention. First, Kelsen notes that realism cannot 
explain the fact that norms are deemed valid, despite being inefficacious due to non-
compliance of the secondary norm (i.e., in Kelsenian legal theory, the rule that is directed 
149 “If it is to be ‘empirical’, legal science must not undertake the impossible task of describing ought-norms 
(Soll-Normen) in is-propositions. Yet a science is ‘empirical’ – as opposed to ‘metaphysical’ – not only when 
it describes facts occurring in time and space, but also when it describes the meaning of certain human 
acts. A theory of law remains empirical if it confines itself to the description of norms that are the meaning 
of empirical human acts occurring in space and time, and if it does not concern itself with norms arising 
from supra-human instances such as God or a god-created Nature. Provided that the Ought of the norms it 
describes is not the Ought of some sort of metaphysical justice, a theory of law remains empirical” (Kelsen 
1959: 199).
150 “[Ross] fails to see that he term ‘ought’ can have a descriptive as well as a prescriptive character, and 
that the ‘ought’ in legal propositions – in contradistinction to the ‘ought’ in legal norms – is descriptive in 
character. He fails to see that, logically, legal propositions are judgements and – differently from norms – 
can therefore be true or false” (Kelsen 1959: 202)
151 Vid. supra, n. 9.
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to citizens as a by-product of the norm that commands the courts to impose sanctions)152 
or because courts do not apply the sanctions that follow this first inefficaciousness.  

 “A legal norm – a norm, that is, prescribing that under certain conditions, especially under  
 the condition that a person behave in a certain way, a coercive act ought to be directed, as  
 a sanction, against that person (or against someone else standing in a certain relation to that  
 person) – is efficacious if it is complied with (that is, if the sanction-avoiding conduct is in  
 fact adopted by the legal subjects); or, when the conduct does occur which is the condition  
 of the sanction, if the norm is applied (that is, if the sanction prescribed by the legal norm is  
 in fact ordered and carried out by the competent legal organs). But a legal norm is valid,  
 which means that it ought to be applied, also when, and indeed precisely when, it is not  
 complied with (and is not, in this sense, efficacious); and indeed a legal norm is valid – which  
 means, to repeat, that it ought to be applied – even when it is not applied, because, for  
 example, the delinquent has in fact managed to avoid the execution of the sanction” (Kelsen  
 1959: 204).

In this point, Kelsen asserts his distinction between validity and efficacy, denies that 
both realms could be merged, and insists on his theory of the basic norm (cf. Kelsen 
1950: 205). One could say that the author simply reiterates his disagreement with Ross, 
but he has brought up a central issue: We do, indeed, deem certain rules as “valid”, both 
in the senses of having binding force and existing, despite their inefficacy (cf. Kelsen 
1967: 211). And this is true about pretty much every single perspective towards the law, 
as citizens, legal scientists and officials seem to agree on such a possibility. There is a 
need, as I will elaborate it in the next section, to reevaluate the relations between actual 
efficacy and validity, in order to approve the theoretical tenets offered by Ross.

Second, Kelsen argues that Ross contradicts himself when he pretends to eliminate the 
traditional concept of validity but still wants to speak of validity and norms, because 
the reinterpretation of normativity in empirical terms is impossible. For Kelsen, a form 
of validity that is based on “people’s belief that they ought to behave in a certain way” 
is not actual normativity nor keeps normative ideas in legal science, “[f ]or the belief 
that one ought to behave in a certain way is a fact, not a norm. It is a belief which has 
an Ought as its content; but this belief is itself an Is” (Kelsen 1959: 209). Unlike the 
previous criticism, this is certainly a mere reiteration of Kelsen’s main points: there is 
a breach between Ought and Is, law is part of the former realm and one can only speak 
meaningfully about it in Ought terms derived from a basic norm. Kelsen’s criticism 
condemns the elimination of the realm of Ought, but that is exactly what Ross pretends: 
to take away from legal science and from the concept of validity all the elements that 
152 For Kelsen, the authentic and primary norm is that which imposes a sanction, while the secondary 
norm is an indirect presentation of that primary norm, that “stipulates the behavior which the legal order 
endeavors to bring about by stipulating the sanction” (Kelsen 1949: 61).
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are not empirical. It is true that Ross wants to save some form of validity in order to 
tackle the “tragic law of the inverse proportion of consistency and symbolical truth value in 
jurisprudence” (vid. Ross 1946: 12), that is, to make jurisprudence intelligible but still 
realistic, even if it means dropping some of the concepts which are most valued by legal 
science, such as a deontic understanding of legal validity. Paradoxically, a very similar 
endeavor was undertaken by the pure theory of law of Kelsen, when sought to reduce 
every traditional legal concept (rights, duties, infractions, persons, etc.) to norms.

A third criticism pointed out by Kelsen, which I endorse with some reservations, relates 
to how behaviors that comply with norms can be detached from the apposite belief in 
validity. Kelsen aptly notes that Ross’ makes a theoretical change in emphasis from 
a merely psychological concept of validity (as the one espoused in Ross 1946) to one 
where both beliefs and effective compliance of rules are required to deem a rule valid, in 
a sense of existence (Ross 1958: 73ff). Indeed, Kelsen rightly comments that if validity 
depends on the behavior of judges motivated by certain beliefs in norms, we still have 
to face the possibility that they may apply certain sanctions for motivations other than 
those norms, and the same can be said of citizens. 

 “For it is undeniable—says Kelsen—that there can be many different motives as to why  
 people – legal subjects as well as legal organs – choose to behave according to the law. People  
 will often refrain from an offence simply because they have no motive for committing it, or  
 because they feel bound, not by the legal norm that proscribes the offence (a norm which  
 they might not even be aware of ), but by the representation of some norm of morality or  
 religion proscribing that course of conduct… it is likewise undeniable that judges may in  
 many cases behave according to the law, applying the legal norms that ought to be applied,  
 not because they feel bound by such norms (or, more precisely, by their representation of such  
 norms), but because they are convinced that their decision is just, or that it is politically  
 desirable, or because they wish to avoid having their decision annulled by a higher court”  
 (Kelsen 1959: 213). 

Ross claims, it is true, that only judges’ intersubjective motives can count as norms, 
excluding strictly individual motivations (Ross 1958: 36); however, some of the motives 
mentioned by Kelsen are as intersubjective as legal rules, such as social morality, feelings 
of pity or the career interests of legal officials. As Kelsen notes, this leads Ross to put 
all his emphasis on the fact that rules are applied by the courts, moving away from the 
psychological moment; but by doing so he has to concede that some rules are valid 
before being efficacious, whose validity is asserted because they will be efficacious. Such 
affirmation, of course, could only be done with varying degrees of certainty, which 
leads, as well, to various degrees of “validity” (Kelsen 1959: 216ff; cf. Ross 1958: 41ff). 
Kelsen argues that such a future fact is never certain and it could be, as Ross recognizes, 
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that such a situation never occurs, so a norm that was “valid”, by never being efficacious, 
will have to be deemed as never having been valid at all; for Kelsen this proves that 
validity and efficacy cannot be the same thing.153 

As we have already discussed, this last criticism is perhaps the most common objection 
levelled against Ross’ theory: his insistence on trying to include a principle of verifiability 
to determine the truth of the statements of legal science, according to which norms would 
exist if it can be verified empirically that they will be applied, with such statements truth 
pending on the eventuality of a counterevidence that would make them false (in this 
sense, e.g., cf. Pattaro 2005: 391-392). This approach is linked to the epistemological 
tenets of the Vienna circle,154 which are debatable (cf. Bix 2009: 117-119; Freeman 
2008: 1044), but may be ignored if we choose, as we have, to read Ross in a naturalistic 
key (and, consequently, ignore his focus on verifiability of legal propositions). But 
precisely this key points towards a practical sense which is also intimated by Kelsen’s 
distinction between validity and efficaciousness: many rules will come to be unverifiable 
because of a lack of judiciary decisions about them, but are in any case deemed as valid 
directly by jurists, lawyers and even laymen (cf. Jørgensen 1984: 10; Freeman 2008: 
1043). The problem lies in how this belief in validity emerges.

Kelsen’s criticism, sound as it is, does not necessarily lead back, as he claims, to a 
metaphysical concept of ought that is divorced from empirical facts, as it is perfectly 
possible that the facts adduced by Ross as the basis of validity (existence), that is, a 
belief in a legal bond and the application of the content of the norms by the courts, 
are simply just not the right facts on which validity is based. Nevertheless, his attack 
in this respect shows the failure of Ross’ attempt to tackle the problems of a strictly 
psychological theory (cf. Ross: 1958, 72; vid. infra, Ch. V), especially grounding law 
in an intersubjective basis that goes beyond the mere beliefs that could be had by lay 

153 “But if a legal norm can be valid before it becomes efficacious – and even in spite of the possibility that it 
will never be efficacious – then legal validity must, as an ought, be distinguished from the is-fact of efficacy. 
Of a law already enacted but which has not yet been applied, one can say that it is valid, and that it will 
probably also become efficacious. If validity were identical with efficacy, however, one would be able to say 
only that such a law will probably become valid, but is not valid yet. And Ross grants (as indeed he must) that 
a law that has just been enacted, but is not yet efficacious, is already ‘valid’ (Kelsen 1959: 215).
154 This reliance on logical empiricism, according to Jørgensen, sets Ross apart from the Scandinavian 
realist canon: “Here it is important to establish that “On Law and Justice” is a book on legal science, and 
the theory of science that he adopts is logical empiricism, and not the “Uppsala-philosophy”, which is a 
general theory of cognition. According to logical empiricism a scientific statement is either true or false, if 
it states something about reality, which so to speak is reflected in our consciousness. Therefore, statements 
can be verified by comparing the linguistic content with the results of measurement defining the conditions 
of the truth. In contrast to “Scandinavian realism” not only objects in time and space are “real”, but also 
statements about “positive” norms and mathematical-logical coherences can be true. On the other hand, 
valuations are - also according to this theory - without “semantic reference”, just as statements about God 
and other “metaphysical” phenomena cannot be the subject of scientific discussion” (Jørgensen 1984: 9).
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people, but also by judges and officials themselves. The criterion of efficacy (the fact 
that norms are followed) and limiting the belief in validity to judges and legal officials 
(Hart does this as well, leading to the same problem, cf. Hart: 1961: 116-117), are not 
enough or, at least, not precise enough, to speak of a putative validity in the way Ross 
wants to. If the validity (existence) of a norm is an attribute which can be stated and 
shared among many speakers, and it is not a metaphysic character of a deontic world 
beyond reality, the content of the psychological belief has to be stated differently from 
the way Ross presents it and, perhaps, it has something to do with the very idea of 
binding force (but, however, in a putative sense).

III.	Moving	beyond	metaphysical	validity	–	A	new	starting	point

All positivists, even normativists such as Kelsen, deal with law as an institution that 
has been posited in space and time. Nevertheless, as Ross carefully shows, this link is cut 
when it comes to the specific understanding Kelsen has of validity. By insisting that it 
is a closed circuit, which only makes sense through a hypothetical non-positive norm, 
law is detached from the world of facts with a devastating consequence: the legal system 
becomes as hypothetical as its basic normative ground and its capacity to switch from 
subjective to objective meaning (that is, the possibility of a legal system to be held as 
existing and giving sense to a series of factual acts, beyond the intention of those who 
utter its norms) is frustrated. More importantly, the language of validity, borrowed from 
morality, creates an illusion around the existence of certain supposed entities that, by 
being cut loose from empirical facts, leads to mistakes in the understanding of the law.

Ross’ theory does not renounce having a concept of validity in the realm of legal science, 
but he does not deny its empirical character and root and it is built around the factual 
existence of rules, not their supposed binding force. This has several advantages. Among 
them, it must be noted that applying the aforementioned “principle of dissolution” 
destroys several concepts elaborated by jurists that rest on misunderstandings. Following 
Kelsen’s own attempt at doing so, Ross makes a very careful dissection in his works 
of many juridical misconceptions linked to the ubiquity of an unjustified sense of 
validity. This extends to several doctrines, as those of the sources of law, subjective rights, 
obligations, legal statuses, responsibility, among others (see, most notably, Ross 1957b, 
but also id. 1946: 125ff; id. 1958: 75ff; and id. 1975). 

Ross’ approach also dissolves the central antinomies around the concepts of validity and 
law, most notably the paradox of constituent power. In effect, the empirical expression 
of the existence of norms permits the explanation of sovereign power with empirical 
formulations, without requiring an authorization norm. For example, recalling Kelsen’s 
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religious example, it would be possible to say that Jehovah’s right to command does not 
depend on an authorizing norm. For Kelsen, unavoidably, it would not be possible to 
talk about the actual normativity of the commands of Jehovah, unless such a norm is 
assumed. From a realist perspective, on the other hand, such normativity can bluntly 
depend on a fact—not Jehovah’s existence or his supposed divine nature, of course, but 
the faithful’s belief in a divine power to command and bind. This applies, as well, to the 
difficulties that arise in borderline situations such as the establishment of the National 
Front in Colombian public law: the validity and the continuity of political order in 
the face of an exceptions becomes unproblematic if there is a shift from the norms 
themselves to the experience of validity and the experience of the continuity of political 
order. It simply becomes a matter of reading what was the “shared ideology” among the 
respective subjects, when the hierarchy and the systematic character of a supposedly 
supra-empirical structure of the legal order was put into question.155 

Nevertheless, as Kelsen’s criticism points out, Ross construction of belief in validity 
seems inconsistent with actual law in some accounts. As explained above, this is 
particularly noticeable in two events. First, Kelsen makes an important case for a 
lexicographic fact: we do insist on recognizing the validity of norms as a predicate that 
can be completely independent from efficacy; and it is so in a sense that evokes that 
the law is, indeed, legally in force (and not just morally, if at all): In some sense, we 
deem some norms as existent and as a corresponding legal source of rights and duties, 
regardless of whether they are complied with or not. In fact, as Zahle has pointed out, 
Ross himself, in his treatise on Danish constitutional law (Dansk Statsforfatningsret, Nyt 
Nordisk Forlag), claims that certain rules are valid law, even if he was fully aware that 
they were disregarded by the courts when the book was published (cf. Zahle 2003: 813, 
n. 42). 

As I mentioned above, Ross identified three senses of “validity”: an intrasystematic one, 
which is merely derived from the internal identification of rules of competence; the 
effective existence of rules and the alleged moral binding force of a norm. However, he 
also noted that the feeling of being bound by moral rules is different from the feeling 
of being bound by legal rules, and that said feeling plays an important role in the 
determination of validity in the second sense—and, I would add, in the first one too. 
Only if we take this into account can we understand the cases in which we speak of 
validity as existence, regardless of effectivity: when the feeling of being legally bound is 
factually identified—like when a population takes the commands of a government in 
exile as binding, but does not comply with them because they are under the physical 
control of an invading force—it is meaningful to say that, in a sense, those rules are 
155 However, the extent to which this approach gives an account of phenomena like the one I have been 
using as an example will only be properly fleshed out, once the realist approach is taken to its ultimate 
consequences; hence, I will come to this point in Chapter VI.
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valid. This sense is, indeed, what the alleged binding force of law amounts to and, 
furthermore, what provides sufficient input to say that a legal norm exists; however, it 
leads us back to the merely psychological realism that Ross wanted to overcome (and 
also to the problems he identified in it).

Second, the fact that law is intersubjective, but is effectively talked about by subjects as 
an objective being, does not seem satisfactorily explained by simply addressing judges’ 
and courts’ conducts. Judges do apply different forms of rules for very different and 
sometimes opposite reasons, which will make that the psychological element on which 
norms are grounded is too heterogeneous to refer to the same elements. How do we 
explain that, for example, the rule that sanctions murder with imprisonment exists 
from the fact that one judge understands it as a morally binding duty to impose it 
and another, who could have a critical background in his legal formation, does so for 
prudential reasons, despite his moral and legal skepticism? There seems to be a common 
thread in the beliefs of subjects that is not satisfied by the belief in norms and, especially, 
by the beliefs of judges. It seems that we have to re-examine what the experience of 
validity amounts to in legal systems and the role it plays in determining existing law.

While the realist critique seems in principle correct, Ross’ realist reconstruction has 
not addressed some core hard facts of the legal experience of validity. Therefore, a 
new reconstruction is necessary, respecting the unavoidable tenets of realism, but also 
providing an acceptable account of certain problems, which I loosely enumerate as 
follows:

 1.  Addressees of norms are not necessarily conscious of the normative character of  
  their belief, nor of the existence of most norms. Nor are they necessarily conscious  
  of the efficacy of most norms.

 2.  Judges and other officials, when deemed the addressees of valid norms, do not  
  necessarily apply them because of a feeling of an active attachment or loyalty to the  
  Constitution. Nevertheless, they seem to be sufficiently equipped to identify and  
  recognize legal norms and to treat them as capable of creating duties and rights.

 3.  The belief in authority, both of laymen and officials, does not seem to equal the  
  knowledge of rules. In effect, norms of competence and rules that constitute  
  authority are for the most part obscure, even for professional jurists (for example,  
  only very meticulous bureaucrats from the human resources office of a Police  
  Department could have certainty of the supremely extensive and complex  
  “normative chain” that links the basic norm of a system with a traffic ticket a man  
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  has been sanctioned with). Yet, the belief in authority and validity seems  
  uncontestable in human societies. 

 4.  It is meaningful to speak of existing rules that are inefficacious and it is also  
  meaningful to deem them binding, even by those subjects that do not comply  
  with them. As a matter of fact, in many very plausible senses we talk about valid  
  law in situations where inefficacy is even taken for granted. That is the case,  
  for example, of exiled governments and parliaments which still create laws, or of  
  rules that are viewed as systematically misinterpreted or mistakenly treated as  
  invalid by the courts.

The two problems that we have identified in the Rossian analysis serve as two new guiding 
principles: first, the question about the binding character of law leads unavoidably to 
a psychological analysis, because the belief in the legally binding character of certain 
norms seems to be the only thing we can say about the actual binding character of law, 
but it  also serves as the necessary and sufficient element we need to assert the “validity” 
of legal norms. This means what we are headed towards an inquiry about what people 
believe in and why they do so. Second, the psychological level has to give room to 
an explanation that goes beyond individual subjects, because law is an intersubjective 
experience: the belief in the binding character of the law needs to rest in a common 
belief and has to reflect, to some extent, a more or less conscious form of a denial of its 
own nature as a mere psychological character by the subjects involved.

In order to pursue this path, it cannot be forgotten that the point made by Kelsen when 
he formulated the basic norm still holds: we need a theory to prove that the law exists 
and in some sense “binds”, and our basis to say so is that we already know those two 
things. Kelsen assumes that the only possible way to solve this is a hypothetical basic 
norm (cf. Kelsen 1934: 58); Ross proves that this conclusion leads to antinomies and 
that we need to understand validity as something putative, but failed at addressing the 
form of the beliefs on which the existence of rules is based and the role the experience 
of validity plays in it. In the following chapters, I will try to reconstruct an analysis of 
validity that accounts for some of the hard facts stated above.

IV. One last hurdle: The unity of legal systems

Before going forward with the inquiries of possible putative foundations for the binding 
character of legal rules, it is useful to address one difficulty that the whole endeavor faces, 
namely that the normativist apparatus based on a traditional concept of validity seems to 
be the backbone of the unity of legal systems, a character that is usually seen as essential 
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to any such a system. I will briefly make a case here against this idea—again, supported 
by the works of Ross—, clearing the path for our further discussions.156 Additionally, 
the argument will let me couch the theories of Raz and Shapiro in a bigger framework 
and, more importantly, reveal certain aspects of the putative realm I want to dwell on.

When the binding character of legal norms is dismantled as mere make-belief, as has been 
attempted by Ross and the realists against traditional normativists, one complication 
arises regarding one major characteristic we attribute to law. In effect, the deontic 
character of legal systems and their existence beyond empirical reality gives explanation, 
in mainstream normativism, to the fact that we do regard them as being exactly that: 
systems, that is, an ensemble of norms that goes beyond a mere random addition and 
constitutes a meaningful order.157 Traditionally, it is through the relationship of the 
deontic statuses that are created by norms that the systemic character of legal orders is 
explained.

The first and main issue that comes up when legal orders are regarded as systems is that 
of knowing if a set of norms constitutes a unity and, if so, how it is constituted (cf. 
Bobbio 1960: 153).158 According to mainstream normativism, the problem of unity is 
not just mere lexicography, as we do not just talk about norms as if they constituted a 
unity, but precisely because ontologically legal systems are units. For instance, Kelsen 
claims that it is essential to our cognition of law that we perceive it as a unity, once the 
respective different external impressions are constructed through the Grundnorm by the 
subject who exercises cognition. According to this author, it is this basic law that serves 
as a nucleus for the cognition of legality and provides unity to the legal system:

 “It is further true that, according to Kant’s epistemology, the science of law as a cognition  
 of the law, like any cognition, has constitutive character—it ‘creates’ its object insofar as it  
 comprehends the object as a meaningful whole. Just as the chaos of sensual perceptions  
 becomes a cosmos, that is, ‘nature’ as a unified system, through the cognition of natural  
 science, so the multitude of general and individual norms, created by the legal organs,  
 becomes a unitary system, a legal ‘order,’ through the science of law. But this ‘creation’ has  
 a purely epistemological character. It is fundamentally different from the creation of object  
 by human labor or the creation of law by the legal authority” (Kelsen 1967: 72)

156 For my criticism to Sharpiro’s take on the unity of the law, vid. supra 43.
157 As a matter of fact, treating legal systems as a set of norms (and other sentences) that are connected just 
because of belonging to the set, due to the use of a conceptual rule with scientific aims (not as a positive 
reality of “systems” themselves) leads to a different and considerably more fruitful concept of legal system. 
Cf. Alchourrón/Bulygin 1971: 73ff.
158 However, I must note that Bobbio reserves the term system for the problem of the “coherence” of the 
norms of an order. Cf. Bobbio 1960: 153, 177.
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By doing this, anyway, it comes clear that Kelsen assumes that legal norms constitute a 
system and, because of that assumption, it is necessary to provide a cohesive backbone 
for the system (i.e. the basic norm).159 Still, this is not just an assumption out of the blue, 
as Kelsen thinks that it is a positive fact that law is a dynamic system of norms, that 
is, one formed through a progressive procedure of delegations, in which validity does 
not depend on the content of the presupposed rules, but of the authorization to some 
officials to create rules.160 Following from this stance, if one can direct an amount of 
norms to a common normative source in the chain of delegations, they can be defined 
as belonging to the same system. If we did not proceed like this, it would be impossible 
to claim that rules that emerge from different sources and different authorities are part 
of the same system (cf. Bobbio 1960: 169).161 If the unity of the system lies with the 
basic norm, it would seem that it is not something given in reality but emerging from 
the construction of law that takes place between the object and the subject of cognition. 
Nevertheless, for Kelsen unity is not a mere belief or an ideology regarding the law, as 
that form of construction is the only possible way of having legal knowledge and is, in 
any case, what legal scientists consciously or unconsciously do all the time.162

The aforementioned Kelsenian deduction of the idea of unity, then, can be summarized 
as follows: we assume that legal systems are, indeed, systems and if that is the case, we 
would have no choice but to assume a basic norm to provide a unifying backbone to the 
system; that is how, Kelsen says, jurists understand the law. Kelsen does not provide 
any empirical evidence of this being the case (although one could assume that at least 
some jurists of Kelsenian legal upbringing proceed in that way) and it seems that the 
argument takes for granted that the law is an unity.

159 Consequently, Kelsen formulates the necessity for a basic norm only once he has assumed the unity 
of a system as given: “If the law as a normative order is conceived as a system of norms that regulates the 
behavior of men, the question arises: What constitutes the unity of a multitude of norms––why does a 
certain norm belong to a certain order?” (Kelsen 1967: 193)
160 “The norm system that presents itself as a legal order has essentially a dynamic character. A legal norm 
is not valid because it has a certain content, that is, because its content is logically deducible from a 
presupposed basic norm. For this reason alone does the legal norm belong to the legal order whose norms 
are created according to this basic norm” (Kelsen 1967: 198).
161 For this approach, customary law is deemed to be part of the system if it is “recognized” by one of the 
delegated sources. Cf. Bobbio 1960: 154.
162 “By offering this theory of the basic norm, the Pure Theory of Law does not inaugurate a new method of 
legal cognition. It merely makes conscious what most legal scientists do, at least unconsciously, when they 
understand the mentioned facts not as causally determined, but instead interpret their subjective meaning 
as objectively valid norms, that is, as a normative legal order, without basing the validity of this order upon 
a higher, meta-legal norm, that is, upon a norm enacted by an authority superior to the legal authority; in 
other words, when they consider as law exclusively positive law. The theory of the basic norm is merely the 
result of an analysis of the procedure which a positivistic science of law has always applied” (Kelsen 1967: 
204-205).
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The unity of the law (with or without the details and vicissitudes of a basic norm) is, 
certainly, a widely held belief and a “hard fact” of how we understand the law. But 
we can wonder if it is not simply wishful thinking, as many other dogmas of juristic 
thinking that relate to how we wish legal systems were (e.g., the plenitude dogma, 
according to which legal systems have no loopholes – cf. Bobbio 1960: 211), or simply 
an anachronism, according to which we assume that contemporary “unitary systems” of 
law are what by definition law must be (in this sense, Hughes 1960: 1013). Perhaps it 
is desirable that legal sets of rules are integrated systems (whatever that is in the case of 
norms), but it would be a clear betrayal of the positive basis of legal science to wishfully 
imprint that character unto them. 

This seems to be Kelsen’s procedure. One clear example of how the author appears to 
be determined to imprint the idea of a system in law is his analysis of the relationships 
of norms within a legal order. In effect, Kelsen acknowledges that it is perfectly possible 
(actually, the opposite is practically impossible in complex systems) that the norms of a 
system have opposite and incompatible contents (e.g. a norm that commands a might 
exist in the same system with a norm that prohibits a); however, he insists that given 
that “cognition of law, like any cognition, seeks to understand its subject as a meaningful 
whole and to describe it in noncontradictory statements, it starts from the assumption 
that conflicts of norms within the normative order which is the object of this cognition 
can and must be solved by interpretation” (Kelsen 1967: 206). This claim leads Kelsen 
to explain the traditional rules of antinomy dissolution, such as lex posterior derogat 
priori and lex superior derogat inferiori, as something given in the system as a necessary 
consequence of legal cognition (Kelsen 1967: 206ff).

One must wonder if the unity of a legal system is something that needs to be assumed, 
like Kelsen does. So far, the normativist answer has been to deem this problem a logical 
necessity of the ontology of law. A realist inquiry, on the contrary, is reluctant to see any 
form of systematic character in positive law orders (cf. Cook 1982: 69). In this sense, 
for example, Olivecrona sees unity as a situation of more or less stability institutions, 
regardless of any logical connection of dependence or inherence between norms or the 
will of those who create them:

 “The relative unity of the legal system results from the stability of certain ideas of rights and  
 duties, from the durable existence of institutions (legislative, judicial, and administrative),  
 and from the continued application of a vast body of rules connected with these institutions.  
 There is no single driving force to the system; the regular application of the rules and their  
 efficacy in governing the life of society depend on a network of psychological and material  
 factors (ideas of rights and duties, habit, belief in authority, fear of sanctions, and so on)”  
 (Olivecrona 1971: 77).



Chapter IV

136

More explicitly, in a footnote to his review of Hart’s The Concept of Law, Ross lucidly 
addressed the unity of the law as a widely held ideology:

 “The much cherished logical unity of a legal order, in my opinion, is more a fiction or a  
 postulate than a reality. The various sources in actual fact do not make out a logical hierarchy  
 but a set of co-operating factors. Custom and precedents, says Hart, in the British system are  
 subordinate to legislation. I believe that Hart, if he tried to verify this assertion, would  
 find that it squares better with a confessed, official ideology than with facts. International  
 law, according to Hart, is no system but a set of rules... Why is it tacitly assumed that  
 municipal law is a systematic unity?” (Ross 1962: 1186, n. 8).

Hence, the realist approach leads us to a different question: how do jurists and judges 
come to believe that norms that come from different sources are part of the same system? 
Ross offers a very interesting analysis of this when he occupies himself with the theory 
of the sources of law.

Ross accepts that norms constitute a system. In his definition of law, he observes that 
domestic law systems are “an integrated body of rules, determining the conditions under 
which physical force shall be exercised against a person” (Ross 1958: 34 – stress is mine). 
How are these rules integrated with each other to constitute a system? As it was pointed 
out before, for Ross the existence of legal norms lies in the actions and beliefs of judges, 
who are the addressees of rules and whose behavior is regulated by them, and legal 
science makes predictions of how judges are going to decide cases. If this is possible, we 
find that the unity of legal systems has one unique empirical ground: judges believe in 
certain norms as being mandatory, while they disregard others that simply do not exist 
or do belong to different systems. Moreover, nothing speaks against judges holding 
additional ideas on the relative values of these norms, for example, believing that among 
the set of existing norms some have a higher hierarchical value or the ability to impose 
themselves over others. Therefore, for Ross, the unity of a legal system is an ideology 
shared by judges to such an extent that the predictions of legal science are possible. The 
so-called doctrine of the sources of law is thus not a theoretical explanation of how a set 
of norms can be conducted to a same basic norm, as Kelsen claims, but a doctrine that 
explains the particular ideology of judges (Ross 1958: 75).163

163 “A national law system is not only a vast multiplicity of norms, but is at the same time subject to a continuous 
process of evolution. In each case, therefore, the judge has to thread his way through to the norm of conduct 
which he needs as the basis for his decision. If, in spite of all, prediction is possible, it must be because the mental 
process by which the judge decides to base his decision on one rule rather than another is not a capricious and 
arbitrary matter, varying from one judge to another, but a process determined by attitudes and concepts, a 
common normative ideology, present and active in the minds of judges when they act in their capacity as judges. 
It is true what we cannot observe directly what takes place in the mind of the judge, but it is possible to construct 
hypotheses concerning it, and their value can be tested simply by observing whether predictions based on them 
have come true. This ideology is the subject of the doctrine of the sources of law” (Ross 1958: 75).
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This implies, of course, a methodological shift: unity is not a logical necessity of law, but 
a factual assessment of a psychological fact, an ideology regarding the characteristics of 
legal systems as single unities. From this perspective, in order to determine the sources 
of law one shall not establish progressive syllogisms from a basic norm; instead, it is 
necessary to deplot an empirical inquiry164 on how judges determine which norms are 
part of the system, as it follows from their behavior. 

Despite the fact that this is referred to changeable psychological facts, it is still possible to 
construct a general theory165 of the sources of law, which, while empirical in nature, can 
offer an analysis of the types of sources that judges usually believe are binding in current 
systems of law. In the empirical world, there is not a difference between factors that 
motivate judicial decisions that bear the stamp of authority or that do it just in virtue 
of their content, which leads to a system where there are multiple sources that cannot 
be cut apart from each other as essentially different (Ross 1946: 142). Commonly, 
legislation by certain authorities is deemed by judges as readily formulated rules which 
they ought to apply, but they also determine the existence of norms by recurring to other 
sources that present judges “only with material which is fashioned into a rule only after 
an active contribution on his part” (Ross 1958: 78). In order to survey the soundness 
of this empirical assessment of the sources of law, I will explain how Ross grounds these 
different forms of norms in the ideology of judges.

Regarding legislation (but only legislation!), following Kelsen, Ross notes that validity 
is usually determined by judges through the following of a chain of delegation of 
competence, which must lead to a rule that cannot be enacted, but must be presupposed. 
The not-enacted character of the first rules becomes clear when the amendment norms 
for the higher norms of a system are examined (for example, the rules included in a 
Constitution about the amendment of the rules of the Constitution). Ross claims 
that the superior norms cannot be amended by a legal method (as this legal method 
would have to be superior to them), although they can change “either by revolution 
or by evolution. But in both cases the phenomenon of the change is a purely social-
psychological fact outside the province of legal procedure” (Ross 1958: 81; cf. with 
164 This investigation is not and cannot be, Ross stresses, an exercise on what judges ought to do, if they do 
not indeed do it (Ross 1958: 76). If we were to pursue a theory of the sources of law as what judges ought to 
do, says Ross, we would end up with three alternatives. First, it could be an enquiry of the moral duties to 
enforce certain norms and then it would be a problem of moral philosophy, “which is obviously not what is 
intended” (Ross 1958: 103); second, it could be understood as a legal duty, but it would lead to a circular 
situation, because the rules that hold the duties would need to come, as well, from a legal source. Finally, a 
last alternative would be to say that the law is “binding” in itself, an alternative that is unsustainable (Ross 
1958: 106).
165 In Rossian terminology, a doctrine of the sources of law is, on the one hand, a description of a particular 
judiciary ideology, that is, an explanation of how some particular courts and judges identify norms; on the 
other hand, a theory of the sources of law is a generalization of the “types of sources of law which according 
to experience are found in all mature legal systems” (Ross 1958: 77).
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Kelsen 1967: 210).166 The basic norm could not be changed invoking its own system 
of validity, from which follows that transference of competence is not possible “Even if the 
basic norm gives the highest authority unlimited competence, this latter nevertheless 
cannot include power to transfer its power from itself to another authority; or, generally, 
power to delimit in any way its own competence. If this is not understood, we land in 
the well-known paradoxes of omnipotence: Is God able to create a stone so heavy that 
he is not able to raise it?” (Ross 1969: 21).

Ross’ approach to a basic norm is similar to Kelsen’s, but differs from it in two important 
ways. First, it is explained as a tenet of judiciary ideology, which means that it is not a 
fact of logical cognitive necessity or a presupposition done by legal scientists. It is simply 
a belief held by judges and courts, which is put into action by them. Second, this only 
explains the existence of one of the sources of law (legislation or statutory law), as for 
Ross there are norms of legal systems that exist outside of the pyramidal structure of 
progressive delegations that, for Kelsen, constitute the whole of the law. Let us examine 
some of them.

According to Ross, the rule of precedents of Anglo-Saxon systems constitute part of 
the judiciary ideology. Yet, they are unable to circumscribe the judges’ liberty, given 
that the ratio decidendi (the part of precedents that is held as binding) can be freely 
reconstructed by judges (Ross 1958: 86-87) and, in any case, it is always possible to 
distinguish the case at hand from the previous one which is invoked (Ross 1958: 88). 
The doctrine of stare decisis, then, can be part of a legal system which we view as a unity 
(e.g. English law), but not only it is valid with complete independence of the basic norm 
of legislation, but actually does not signify any real constrain on judges. Its belonging to 
the system lies, as always, in ideology:

 “…the doctrine of stare decisis is in reality only an illusion. It is an ideology upheld  
 for certain reasons in order to conceal from its supporters and others the free, law- 
 creative function of the judge, and to convey the delusive impression that he applies  
 only already existing law which can be settled by virtue of a set of objective rules as  
 indicated in stare decisis” (Ross 1958: 88).
166 In a later work, Ross argues that the change of the rules of constitutional amendment that Constitutions 
include in their texts is not a de facto situation, but actually presupposes that systems have an even higher 
norm (cf. Ross 1969). This shift does not alter the idea that the basic norm of a system is empirical in Ross’ 
theory, as it rests on a widely held belief in a legal possibility. The theoretical shift of the author simply aims 
to give an explanation to a psychological fact, i.e. “that people (in Denmark, as elsewhere) think and act as 
if the basic norm (art. 88) may be amended in accordance with its own rules. There is no doubt that any 
attempt to change art. 88 in any other way would be considered illegal by the people, the leading politicians 
and the courts” (Ross 1969: 6). Therefore, the new explanation is simply a theoretical refinement: “If 
people do in fact act on a certain understanding of the meaning of art. 88, this understanding must be 
expressible in rational terms” (Ross 1969, 7).
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Customary law, adds Ross, does not take part of a legal system because of being 
recognized by statutes, like several normativists claim (e.g. Bobbio 1960: 154ff), but by 
having become part of the judiciary ideology in one way or another; this is proven by 
the fact that, historically, customs actually precede statutes in judiciary ideology (Ross 
1958: 92). This notwithstanding, he insists that the legality of certain habits does not 
simply follow from believing in their mandatory character (something that is common 
to most habits), but from a belief in the overall “legality” of the domain at hand: in legal 
customs, unlike in other habits, some behaviors have come to be understood as part of 
the domain of law and, therefore, violent intervention is expected.167 Ross offers the 
following example: 

 “A timber-trade custom regarding as a cash payment a payment made within thirty days of  
 the date of the invoice, is a legal custom, because the question of prompt payment is  
 subject to regulation by law. Conversely, the custom which demands that I wear my gown at  
 the university graduation day is not a legal custom, since (within the limits of decency)  
 matters of dress are not normally governed by law. (Nevertheless, a very definite opinio  
 necessitatis sive obligationis is certainly bound up with this custom!)” (Ross 1958: 94).

To this ideological mash up of sources, Ross adds the idiosyncrasy of judges and courts 
as a central element of their ideology, although it is usually referred to euphemistically as 
“reason” (Ross 1958: 97ff).168 The cultural background of those in the judicial profession 
constitutes an unavoidable source of law in positive systems, despite being completely 
unattached to the basic norm of legislation, and even forbidden by it. For Ross, the very 
sense and extent of the contents of legislation depend on the culture of the judges and 
the way they perceive which rules should become reality or not (Ross 1958: 99). In any 
case, these last elements are usually presented as something “controlled” by the authority 
of statutes, assuming that the way and extent of their application is actually subordinated 
to the texts of legislation. This leads to the performance of veiled procedures in order to 

167 “A legal custom is simply a custom in a sphere of living which is (or which becomes) subject to regulation 
by law. This theory explains both why the judge has reason to take these customs into consideration and why 
his reaction is anticipated by those who practice the custom. The opinio necessitatis which characterises every 
custom is bound up with the expectation of a social reaction of disapproval in one form or another against 
him who violates a custom. In a sphere of living which is subject to regulation by law this expectation has 
assumed the form that legal sanctions are expected if the matter is brought before the courts. And so in this 
field the general feeling of being bound (opinio necessitatis) is combined with an expectation of assumption 
which may well be called an ethical-legal attitude” (Ross 1958: 93-94).
168 In Ross 1946, this is referred as “equity”, understood as “the free unfixed often quite inarticulate 
considerations arising from the indefinable, extremely comprehensive, and important quantity of more 
or less umpremeditated behaviour attitudes of all possible kinds which on all sides hedge about the fixed 
norms, and are the soil from which these first derive their life and meaning. The fixed norms have grown up 
as the resultant of a series of wishes, considerations, intentions, prejudices, and ideologies, but on account of 
the complicated and heterogeneous character of the latter they are unable ever to express them exhaustively” 
(Ross 1946: 143).
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conceal the fact that these “free” factors cannot be governed by legislation (Ross 1946: 
144). Traditionally, however, these last factors are not considered to be valid law at all, 
at least not before they become particular rules through judicial decisions. Legislation 
and precedents (in Anglo-Saxon law), on the contrary, are definitively deemed to be law 
before they are applied; and, beyond this radical opposition, the valid character of non-
applied customs is debated (Ross 1958: 101). Given that from Ross’ realist perspective 
determining whether a norm is valid or not is always a matter of probability: unity 
appears thus as a sublimation of the high likeliness of being applied that a very particular 
source of law (legislation) has; but faced with the other sources of law, whose eventual 
confirmation of validity is somehow questionable, even their legality is disputed and 
they are dealt with as somehow external to the system (despite the fact that, in reality, 
they are widely used as the basis of legal judgments).169

This assessment of unity differs from mainstream legal theory’s claim that law is valid 
before being applied by the judges because it is “binding”. This conclusion is not 
different from that of other theories that hold that legal systems, for being such, are valid 
entities that predate and condition judicial action, and whose core serves as the ultimate 
criterion of existence for every norm of the system. Ross exemplifies these theories, 
which he deem “just as idle as speculative” (Ross 1958: 106), by noting the following: 
first, theories of sovereign will, according to which a sovereign will commands and 
creates the whole of the legal system. These theories can only include customs through 
recognition by the legislator. (Ross 1958: 106). Second, natural law theories, according 
to which law binds if it realizes the idea of the law (Ross 1958: 106). The unity of 
natural law is a character that can only be predicated of natural law in the same way that 
it is considered to be as a system. And third, romantic historicism, which places validity 
in popular legal consciousness (Ross 1958: 106-107).

In the reading of Ross offered here, who was not completely explicit about the unity 
problem and only touched it when dealing with the sources of law, it is clear that the 
unity of legal systems can only be understood in two senses: either we consider that a 
system exists when, empirically, the ideology followed by judges is shared by those in 
adjudicative positions in a society (making unity a factual and diffuse character), or we 
refer to the ideologies themselves internally, interpreting how the different ideologies 
consider their contents to be rationally united. The main discourses on unity that 

169 “To regard the statute in itself as law signifies that we can generally and with a degree of probability 
bordering on certainty predict that it will be accepted by the judge. Conversely, the rules derived from 
‘reason’ are not considered directly as law in themselves, because here we can do no more than guess the 
reaction of the courts. The dispute concerning the metamorphosis of custom into law reflects the fact that 
though there may be objective points to support a prognosis, at the same time there is also considerable 
latitude for the judge’s liberty to accept or reject the custom” (Ross 1958: 102).
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were offered concomitantly with the birth of legal science seem to be, precisely, the 
sublimation of an ideology. That is the case of Statism and historicism.

Following Bobbio’s account, Statism or legal positivism as a conception of law is the 
understanding of law as a product of a sovereign power which is capable of exercising 
coercion (the State), a conception that surges historically after the formation of modern 
States and their progressive monopolization of the sources of law, whose main theses 
are the following: 1) every judiciary decision always presupposes a preexisting norm, 2) 
this norm is always given by the State and 3) the norms of the State constitute a unity 
(Bobbio 1961: 43-44). This conception of law is highly ideological, as it responds to a 
historically and political understanding of the powers of the State after the dissolution of 
the medieval society, in which opposing and complementary legal centers of normative 
creation coexisted (the Church, the Empire, the domain, the guild, the corporation, 
etc.). The modern State, on the contrary, aimed at monopolizing the creation of norms, 
by suppressing the validity of other orders or submitting their value to their conformity 
to State’s rules (Bobbio 1958: 8ff). On a Rossian reading, it can be claimed that in 
legal systems produced under these conditions and in societies organized as States, 
law is deemed to be a systemic unity that binds its members authoritatively. To a very 
important extent, this ideology is still widely held to this day by jurists, judges, lawyers 
and laymen all around the western world.

Legal historicism, on the other hand, has become unpopular, but it had an important 
influence in the birth of contemporary legal science. Here, a different myth of unity 
was offered, but it still served as an ideology (which is what, realistically, every account 
of legal unity is) about the systemic character of law. According to Savigny, despite 
first impressions, legal institutions constitute a harmonic system of an organic nature, 
and an assessment of this order is necessary to properly understand law (Savigny 1840: 
10), and this unity is found as a product of the spirit of the people whose law is at 
hand, in which authoritative acts are more or less also an outcome of this spiritual 
reality (Savigny 1840: 13ff). Furthermore, the unity of law is linked to a unity of the 
people that goes beyond its particular members and exists through different generations 
(Savigny 1840: 20).

Interestingly, as Kantorowicz points out, the historical project effectively created some 
sort of unity of criteria beyond the severely Balkanized positive law of XIXth century’s 
Germany, around the Germanic and Roman traditions (Kantorowicz 1937: 337). If 
unity were a predicate of systems as what they are, this situation would have implied 
that the several positive systems in question would have become part of a bigger single 
system; however, their coincidences were of content and most normativists would have 
agreed, from their Statist perspective, that they were different systems, with different 
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basic norms or whatever criterion is offered to determine unity. In this sense, the 
different sorts of unities that legal historicism and Statism see at work are manifestations 
of their ideological colors.

Coming back to Ross’ account, the three theories on the binding character of the law170 
that he refers can be seen as a reflection of the second sense of unity: by trying to offer 
a systematic account of the validity of different sources of law and to give an account 
on what keeps them together (a basic norm that justifies State power, natural law or 
the Volksgeist), they reflect a sense of how judges, citizens and jurists understand law. 
The realists would claim that this is just an ideology, or even worse, a “just as idle as 
speculative” ideology. Nevertheless, it seems that our cognition of law is directly related 
to our understanding of those incongruent and sometimes meaningless ideological 
corpuses.

To some extent, the planning theory of law of Shapiro which we have studied in a 
previous chapter, given its emphasis in normatively binding collective autonomy, can be 
viewed as a modern version of the theory of sovereign will; at the same time, without the 
traditional limitations and constraints of natural law theories, Raz’s service conception 
of authority is an attempt to understand legitimacy as a backbone for the binding 
character of law, which ultimately is based in an idea of autonomy. Our knowledge of 
the law, at a theoretical level, seems then entrenched in an ideology of the power of the 
will (autonomous or heteronomous) in the creation of legal bonds. The realist—or, if I 
may, naturalist—perspective advocates us to study and criticize how the will comes to 
be enshrined in this sense and, to what extent, the theories of sovereign will (even if not 
taken at face value) let us understand the binding character of law. This will be the topic 
of the following two chapters.

170 Critically, Kantorowicz contends that legal historicism was not concerned with the binding character 
of the law, but with the determination of its content (cf. Kantorowicz 1937: 334ff)
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Introduction

In chapters II and III, I explored two alternatives to understand the concept of legal 
obligation that, unlike speculative approaches that are deeply rooted in the tradition 
of natural law, try to give a fresh and philosophically tenable explanation of how and 
under what conditions law binds its addressees. However, both approaches  —the service 
conception of authority and theories of collective action—led us back to a common 
difficulty: the explanation of legal obligation is directed to the consent or the will of 
the somehow autonomous addressee of legal rules, despite the fact that this is not how 
the binding character of law is understood in legal science and in common parlance. 
Afterwards, in chapter IV, with the aid of the realist approach, we studied the binding 
character of law in the form of an experience of validity: as an actual set of beliefs or 
shared ideology held by different subjects. 

The time has come to put together these conclusions, and see how this experience of 
validity is articulated around what has been presupposed all along by the theories on 
the binding character of the law. The belief in the binding force of the law is ultimately 
the belief in a power to bind and obligate (others and oneself ) through acts of will, the 
conviction that persons (or at least certain persons in particular circumstances) can create 
duties by wishing to do so. According to this belief in the binding force of certain acts of 
will, sovereign beings can create systems of law ex novo, as explained by idealized social 
contract theories, but also as it is presupposed by sophisticated theories of collective 
action. In the same sense, the belief in the binding force of autonomous wills also serves 
as the backbone for theories according to which the addressees of the law have the last 
word, as autonomous subjects, on its binding character.

This belief deeply permeates our understanding of legal systems, to the point that 
legal obligation (one of the characters we associate automatically with legality)171 
seems unexplainable without it. There is absolutely nothing new or groundbreaking 
about this point, as it has been already extensively pointed out by several jurists and 
philosophers, who have taken a critical stance against traditional legal science and the 
axis that articulates the old concepts of jurists of antiquity and natural law theories with 
171 This association was clearly acknowledged by Olivecrona as a truism of legal theory: “The legal order 
is generally considered as a system of rules, which are binding or valid for the members of a community, 
in the sense that they constitute an “ought”. In this binding force or validity lies, according to the leading 
point of view, something characteristic of legal propositions. A legal order without binding force seems to 
be, in fact, unthinkable” [Original text: “Die Rechtsordnung wird allgemein als ein System von Regeln 
betrachtet, die für die Mitglieder eines Gemeinwesens bindend oder geltend sind in dem Sinne, dass sie ein 
»Sollen« einschliessen. In dieser bindenden Kraft oder Gültigkeit liegt nach der herrschenden Anschauung 
etwas für die Rechtssätze Kennzeichnendes. Eine Rechtsordnung ohne bindende Kraft erscheint in der Tat 
undenkbar”] (Olivecrona 1940: 9 – translation is mine).  Criticizing this idea and coming to terms with 
it are the two poles around which this and the following chapter are built.
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the developments of early legal positivism. Among these critics, Scandinavian realists 
and their followers have been a prominent example of rigor and consistency, thanks to 
which it has been possible to identify the irrational and original nature of the belief in 
the binding power of human will. Nevertheless, somehow the outcome of their inquiries 
has not given an account of the belief in the binding force of the law that does justice to 
the irrational characters they carefully identified. It is from this second step that I will 
insist on the importance of taking the irrational belief in the workings of the human will 
seriously, to give a proper account of what we understand as legal obligation. In order to 
do so, I will first offer a brief exposition of different manifestations of the so-called “will 
theory of law”; secondly, I will examine the realist critique that put the power of the will 
in its “real” place (i.e. the realm of beliefs); thirdly, I will deal with the shortcomings of 
this way of banishing the concept of law-creating will. Finally, in the following chapter, I 
will try to make sense of the concept of legal obligation in the realms of positive law and 
legal science, where (it seems) a putative form of the will theory is simply unavoidable 
and constitutive. 
 

I.	Voluntarism	and	legal	obligation

Despite the theoretical differences between the many schools of thought that have dealt 
with the problem of legal obligation, there is a unifying common thread in the history 
of jurisprudence and philosophy of law: the idea that acts of will (be they human, divine 
or somehow originated in an anthropomorphic abstract source) can create binding law 
and obligate humans to perform the behaviors thus commanded. In effect, although 
this idea is associated with what historians of legal philosophy have called, borrowing 
the term from the realm of theology, “voluntarism”, the “will theory of law” is present in 
several authors that have not been explicitly affiliated with voluntarism. In the following 
paragraphs, I will briefly explain some of the different versions of the will theory in legal 
philosophy.172

According to Welzel, voluntarism entered the philosophy of law through Judeo-
Christianism. In Greek philosophy and Roman juristic thought, on the contrary, law is 
seen predominantly through a rational lens, in which the orders of the cosmos and of 
due human behavior integrate the same reality and are not “willed to be” by any entity. 
If there is a god or any “source” of virtuous commands in that cosmos, such imperatives 
are not constitutive but simply declarative of the substantive axiology of the universe; 
in other words, for the classical understanding a deity would command to do the right 
thing because it is the right thing to do, but said thing would not be right because it is 

172 My analysis is highly indebted to Olivecrona’s. Cf. Olivecrona 1971: 7ff.
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commanded.173 With respect to positive law or nomos, its binding character can only 
be deduced against that background: it either fits or does not fit into the cosmic order, 
regardless of it having been willed or not by any subject.

This understanding is at odds with the Judeo-Christian idea of an all-creating omnipotent 
God, who has created the world out of nothing and whose law is a willful creation of 
his.174 From this source, philosophical theories were constructed to explain natural law 
as a “creative will-act” of God (Welzel 1951: 50).175 Voluntarist theologians176, such as 
Duns Scotus or Ockham, developed this idea in their natural law theories, according 
to which several behaviors are due by natural law, because God has willed them to be so, 
not because there is anything intrinsically good about them. Consequently, the norms 
of natural law could simply be different if God willed them otherwise and their legality 
would be strictly dependent on the divinity of their origin (cf., with references, Hervada 
1996: 175ff; Welzel 1951: 66ff). It follows from this train of thought that law binds 
because God’s will, a supernatural entity, can actually bind and subdue humans. The 
existence of such a power, obviously, occupies the realm of religious dogmas and is 
therefore incontestable for their believers.

These theological speculations seem to be completely detached from any analysis of 
positive law. However, in the first place, as Welzel claims, there is a bridge between 
voluntarist natural law à la Ockham and the early legal proto-positivism of Hobbes, 
where the absolute power of God is somehow transferred to the absolute power of 
the State (cf. Welzel 1951: 114ff). On these premises it can be argued that Hobbes’ 
decisionism, according to which legality is imprinted into commands by creative acts 

173 The classic example of this problem in Greek philosophy is in Plato’s Euthyphro (Plato 10a – 11b).
174 In a similar sense, Olivecrona speculates that the rise of the will theory is a progressive theological 
reaction to overcome the magic-based system of Roman law. (Olivecrona 1971: 242-243)
175 „The God of the Bible is creator of the world and legislator of men, but not only a Demiurge, like Plato’s 
God, and not only an moral adviser of men, like the Delphic God. God has rather created the world out 
of nothing and cast the Tables that separate right and wrong… In front of God there is nothing that could 
oblige or bind his will; there is no work or moral merit that could force his mercy; rather, he has mercy on 
whom he has mercy, and he has compassion on whom he has compassion (Rom. 9,15)” (Welzel 1951: 
50 – translation is mine). [Original text: “Der Gott der Bibel ist Schöpfer der Welt und Gesetzgeber der 
Menschen, aber nicht, wie der Gott Platons, nur ein Demiurg, und nicht, wie der delphische Gott, nur 
der sittliche Ratgeber der Menschen. Gott hat vielmehr die Welt aus dem Nichts geschaffen und die Tafeln 
gesetzt, die das Recht vom Unrecht scheiden… Vor Gott gibt es nichts, das seinen Willen verpflichten oder 
binden könnte; kein Werk, keine sittliche Leistung zwingt ihm sein Erbarmen ab; vielmehr erbarmt er sich, 
wessen er sich erbarmt, wessen er sich erbarmt, und hat Mitleid, mit wem er Mitleif hat (Röm. 9,15)”]. 
Although Welzel’s analysis is convincing, it is undeniable that there are traces of “voluntarism” in classical 
thought too, as exemplified in Antigone’s appeal to the theōn nomima (the norms of the gods), a common 
place of natural law theory (in this sense, cf. Pattaro 2005: 70ff.). 
176 It is important to note that being “voluntarist”, as opposed to “intellectualist”, is a matter of degree 
among theologians (cf. Hervada 1996: 178-179). 
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of sovereign power, regardless of their content (auctoritas, non veritas, facit legem),177 is 
built on the assignment of a law-creating power to the Sovereign, similar to that of God. 
But the same can be said of any form of contractualism. As is widely maintained by its 
defenders, contractualism also rests on the will of individuals to regulate themselves (a 
power that is not empirically assessable and has a supernatural character), which somehow 
dissolves into the supposed will power of the State. Later on, for this conception, the 
original will is so dissolved that, in the head of the legislator, “[o]nly the ghost of the will 
remains in the shape of a ‘fictitious’ will or as a figure of speech” (Olivecrona 1971: 
75).178 

Secondly, the voluntarist concept of legal obligation persists both in secular natural law 
theories (built with the intention of being correct even if no divinity existed) and in 
major theories of legal positivism. When it comes to the former, Grotius, perhaps the 
most easily identifiable name of the classic school of natural law, claims that it is through 
acts of will that humans create law, although these imperatives do not hold power by 
themselves, but because of being in agreement with a social contract that supports 
positive law, based in a law of nature according to which agreements do bind those that 
take part in them (i.e. stare pactis – cf. Grotius 1625: Pr. 15). This law of nature, upon 
which a social contract is built, somehow replaces the role of God’s divinity as a source 
of legal obligation and, with it, of legality itself (because, says Grotius, when law is not 
binding, it is not law at all).179 As Olivecrona notes, the elements of voluntarism are 
still present in this construction.180 Indeed, contractualist theories such as Grotius’ are 
177 “The Interpretation of the Lawes of Nature, in a Common-wealth, dependeth not on the books of 
Morall Philosophy. The Authority of writers, without the Authority of the Common-wealth, maketh not 
their opinions Law, be they never so true. That which I have written in this Treatise, concerning the Morall 
Vertues, and of their necessity, for the procuring, and maintaining peace, though it bee evident Truth, is 
not therefore presently Law; but because in all Common-wealths in the world, it is part of the Civill Law: 
For though it be naturally reasonable; yet it is by the Soveraigne Power that it is Law: Otherwise, it were a 
great errour, to call the Lawes of Nature unwritten Law; whereof wee see so many volumes published, and 
in them so many contradictions of one another, and of themselves” (Hobbes 1651: Ch. XVI).
178 Olivecrona describes this process as follows: “… the origin of the theory is probably to be found in 
legal and theological speculations of the Middle Ages. In the beginning the idea cannot have been that the 
lawgiving will was the will of ‘the state’. Most likely, it was first held to be the will of the ruling prince, 
acting as the representative of God on earth, whose decrees supplemented the old customary law. When 
opposition to princely power arose and gathered momentum, it was suggested that the lawgiving will was, 
or should be, the will of the people, considered as a collective of originally free individuals. The view that 
the lawgiving will is the will of the state seems to belong to a third stage in the development of the will-
theory. At a fourth stage the will-theory is more or less completely dissolved. It is expressly asserted that the 
lawgiving will is no real will. Only the ghost of the will remains in the shape of a ‘fictitious’ will or as a figure 
of speech” (Olivecrona 1971: 75).
179 “We have need of an obligation; for counsels and instructions of every sort, which enjoin what is 
honorable indeed but do not impose an obligation, do not come under the term statute or law” (Grotius 
1625: I, Ch. 1, IX, 1).
180 The whole apparatus of positive law is still, for Grotius, based in the law of nature; hence, for him, the 
social contract is the mother and nature the “great-grandmother” of positive law (cf. Grotius 1625: Pr. 16). 
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built on assuming equality and original freedom as an axiom. Because of this, humans 
cannot impose obligations on each other like God does in the theological readings, so it 
becomes necessary to invoke the actual or presumed agreement of humans in a contract 
(cf. Olivecrona 1971: 11). In that sense, Grotius says the following:

 “Again, since it is a rule of the law of nature to abide by pacts (for it was necessary that among  
 men there be some method of obligating themselves one to another, and no other natural  
 method can be imagined), out of this source the bodies of municipal law have arisen. For  
 those who had associated themselves with some group, or had subjected themselves to a  
 man or to men, had either expressly promised, or from the nature of the transaction must  
 be understood impliedly to have promised, that they would conform to that which should  
 have been determined, in the one case by the majority, in the other by those upon whom  
 authority had been conferred (Grotius 1625: Pr. 15)”.

Thus the existence of this social contract is not determined empirically, but deductively: 
Since it is the only way in which law could bind, and law does bind, we have to conclude 
the existence of the social contract. As Olivecrona puts it: “The meaning is that consent 
must be submitted since the law has binding force and since the binding or obligatory 
force can only derive from consent” (Olivecrona 1971: 12).

Unavoidably we are led to the question of the ground of the binding power of human 
will, which is, for Grotius, the law of nature of stare pactis. The basis of this rule, 
as Olivecrona explains, leads Grotius to include the will of God again in his 
construction. For Grotius, the maxims of natural law are means to the goal of living 
peacefully. Therefore, if one were not to live peacefully by choice, the maxims would not 
bind at all; however, for Grotius the desire to live in society is unconditional because 
of divine design.181 But even if Grotius had left the divine will out of the construction 
and the law of nature existed regardless of it, for this reading legal obligation would still 
be a problem of the will of certain subjects: the law binds, not because God has willed 
so—of course, if the law of nature is assumed to be “not willed”—, but because we 
have submitted to it (or at least it has to be presumed that we have). It is true indeed 
that there is a shift in the holder of the will, from a supernatural being to the actual 
addressees of law; nevertheless, the dogma according to which it is through acts of will 
that freedom is restricted through norms that “bind” persists untouched.

Therefore, Grotius theory is simultaneously normativist and voluntarist (cf. Pattaro: 2005: 51). However, 
as I will explain, there are voluntarist elements in Grotius’ view of the law of nature itself.
181 “The law of nature nevertheless has the reinforcement of expediency; for the Author of nature willed that as 
individuals we should be weak, and should lack many things needed in order to live properly, to the end that 
we might be the more constrained to cultivate the social life” (Grotius 1625: Pr. 16 – emphasis added).
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How is it possible that the will, be it human or divine, has such a power? As Olivecrona 
points out, since the works of classic natural law theorists, legal philosophy has held a 
deeply supernatural understanding of how wills interfere in humans in order to “bind” 
them. Pufendorf, for example, argues that divine will is binding as a question of 
the divine property of freedom, which is overall a gift and benefit bestowed on us by 
God. Now, since God gave us freedom and nothing stops him from taking it back 
again, it means that he owns our freedom and that gives him a right to command. The 
sovereign rules, on the other hand, only because of voluntary subjection; hence the 
property of freedom is withheld from those who rule without the agreement of the ruled 
(Olivecrona 1971: 17). In this sense, says Pufendorf in De jure naturae et gentium:

 “And why does the one who gave man the power to act freely not have the right to restrict  
 some small portion thereof? Alternately, a person who consents to another’s sovereignty of  
 his own accord declares by that deed of his that he must abide by the agreement it has pleased  
 him to make. And yet, for consent to give rise to legitimate sovereignty, that new submission  
 may not infringe on the properly established right of a third party, and it must be permissible  
 for the one party to have such a subject and the other such a sovereign. From these two sources  
 flows, we think, the force of obligations, which are generally understood to lay a sort of inner  
 bond upon the freedom of our will” (Pufendorf 1672 [1994]: B. I, Ch. 6, 12 [125-126]).

The essence of the obligatory character of the law, both natural and positive, is then the 
alienation of freedom: when God gave freedom to humans, he kept his share to command; 
the sovereign, on the other hand, rules based on the consent of the subjects who alienate 
their own freedom through a contract. Freedom is thus treated like it constituted actual 
physical goods, which are traded and administered through declarations of will that are 
simply the medium or cloth through which, somehow supernaturally, the sovereign will 
determines what is to happen with those particles of freedom. Critically, Olivecrona 
says of Pufendorf ’s understanding of the will that “it is abundantly clear that the will 
of the lawgiver is no will in a psychological sense. It is a fictitious, metaphysical will, 
similar to the will of God. Positive human law is the content of this will just as divine 
law is the content of God’s will” (Olivecrona 1971: 21-22).

As classic natural law theory did with theology before it, so also early legal positivism 
inherited the will theory and tried to adapt it to its purportedly scientific canons. 
Authors of this current, as pointed out by Pattaro, “consciously or not, attributed to 
the state an original power in a way similar to what Pufendorf had done with respect 
to God” (Pattaro 2005: 55), even if they had to do away with contractualism and its 
philosophical weight or even with the metaphysical implications of some sort of internal 
constraint on freedom produced by law. 
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Regarding this last case, Bentham is emblematic. For him, there is no such thing as an 
internal constraint or obligation in law that diminishes people’s freedom, as there is no 
empirical evidence of it.182 However, his factualist theory of law, according to which the 
law is a set of commands issued by a sovereign (cf. Bentham, 1945: 101ff), still reflects a 
natural law influence from the will theory.183 Indeed, for Bentham a law is “an expression 
of will” that can occur in a myriad of ways (Bentham 1945: 243),184 and the validity of 
the commands put forward by sovereigns long gone (because they have died, resigned 
or in any way lost their power) is explained in terms of the implicit adoption made of 
them by the new sovereign (Bentham 1945: 103ff; critically, cf. Hart 1982: 144).185 
As Olivecrona points out, this shows that for Bentham it is ultimately the will of the 
sovereign that constitutes law, and not the mere external threats; otherwise, the implicit 
adoption of rules (an adoption that necessarily is done without actual threats) would be 
meaningless (Olivecrona 1971: 28; id. 1975: 107ff). 

Early positivists who showed a higher detachment from empiricism display an even 
higher influence of the will theory. Even Savigny’s theory of law as the product of 
popular spirit presents the State as a subject that, giving a body to the Volksgeist, has a 
binding law-creating will. In opposition to his early work186, Savigny presents the State 
182 “Power, right, prohibition, duty, obligation, burthen, immunity, exemption, privilege, property, security, 
liberty––all these with a multitude of others that might be named are so many fictitious entities which 
the law upon one occasion or another is spoken of in common speech as creating or disposing of. Not 
an operation does it ever perform, but it is considered as creating or in some manner or other disposing 
of these its imaginary productions. All this it is plain is the mere work of the fancy: a kind of allegory: a 
riddle of which the solution is not otherwise to be given than by giving the history of the operations which 
the law performs in that case with regard to certain real entities” (Bentham 1945: 57). Hart suggests 
that Bentham’s view on obligations could have been inspired by a tangential claim done by Beccaria, 
according to whom obligations are an abbreviation of a sentence and not a straight denotation (Hart 
1982: 42): “The word ‘obligation’ is one which is more often met with in ethics than in any other science, 
and is an abbreviation for a train of reasoning, rather than a mark of an idea. If you search for the idea 
corresponding to the word ‘obligation’ you will not find it, but if you reason using it, you will understand 
and be understood” (Beccaria 1764: 12).
183 Nevertheless, it is important to not lose from sight that for Bentham a “will” is identified with a simple 
empirical wish, as clarified by Olivecrona (Olivecrona 1975: 100).
184  Bentham’s full definition of a law goes as follows: “A law may be defined as an assemblage of signs 
declarative of a volition conceived or adopted by the sovereign in a state, concerning the conduct to be 
observed in a certain case by a certain person or class of persons, who in the case in question are or are 
supposed to be subject to his power: such volition trusting for its accomplishment to the expectation of 
certain events which it is intended such declaration should upon occasion be a means of bringing to pass, 
and the prospect of which it is intended should act as a motive upon those whose conduct is in question” 
(Bentham 1945: 88).
185 In 1971 Olivecrona claims that Bentham says judge-made law is also included in the system through 
adoption (Olivecrona 1971: 30-31). Given that for Bentham judiciary decisions are not considered to be 
laws, given their particularity (cf. Bentham 1945: 243), Olivecrona rectifies this in Olivecrona 1975: 
105.
186 Olivecrona considers that in the first formulation of this idea, in Of the vocation of our age for legislation, 
Savigny implicitly rejects “the notion that positive law is the will of the sovereign as declared to its subjects” 
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in his System des heutigen Römischen Rechts as an entity that brings law to life through 
willful acts, even if it pre-existed in the spirit of the people (Savigny 1840: 21ff; critically, 
Olivecrona 1971: 38).187 And the obligations that arise from these commands are 
understood in the same manner of natural law theories, as internal bounds that limit 
freedom (Olivecrona 1971: 40). Later positivist theories among German jurists justify 
the obligatory force of law on recognition, that is, on the fact that addressees recognize 
it as binding. This argument, which is reproduced in different forms by the service 
conception of authority and the theories of collective action, is, as I explained and dealt 
with in previous chapters, equally influenced by the will theory in its contractualist 
form. As Olivecrona puts it, linking bindingness with recognition “is akin to the old 
theory of a social contract since the binding force is supposed to derive from some sort 
of acceptance on the part of those who are to be bound” (Olivecrona 1971: 41).

II.	Psychologist	normativism:	believing	in	norms

As it was analyzed in the previous chapter, the idea of legal obligation has been submitted 
to a serious and devastating critique from an empiricist perspective, especially from 
the camp of Scandinavian realism. In my analysis, I focused on the critique against 
mainstream normativism and how its “validity” is untenable. But normativist authors 
(notably Kelsen and Hart) made a very solid case against the positivist versions of 
the will theory and the Hobbesian decisionism of authors such as Austin (vid. Austin 
1832), which I will very briefly recall. Importantly, it does not fit the positivist canon 
to deal with a supernatural concept such as a mind-penetrating will that, through 
commands, subordinates the freedoms of others; however, the will theory usually 
presents itself among positivists in hidden and even unconscious forms. Afterwards, I 
will make a brief presentation of the empiricist alternative to the will theory, mainly in 
the form defended by Olivecrona and, more recently, by Pattaro. Once this is done, 
it will be possible to move forward to the inquiries and difficulties that Ross’ analysis of 
legal validity left open for us in the previous chapter.

(Olivecrona 1971: 37). “This is the great importance of Savigny’s pamphlet from the point of view of 
legal theory. We have before us the tentative beginnings of a non-voluntaristic theory of law” (Olivecrona 
1971: 37. Cf. Savigny 1814: 24ff).
187 The will as the cornerstone of Savigny’s system of law is more patent in his theory of rights: “Let us 
obvserve law as it is, as it surrounds and penetrate us in real life from every side, thus it appears to us before 
anything like the power corresponding to a single person: a scope in which his will, with our approval 
reigns. We call this power the right of a person, as synonimous of faculty: some call it the law in a subjective 
sense” (Savigny 1840: 7 – translation is mine). [Original text: “Betrachten wir den Rechtszustand, so wie 
er uns im wirklichen Leben von allen Seiten umgiebt und durchdringt, so erscheint uns darin zunächst die 
der einzelnen Person zustehende Macht: ein Gebiet, worin ihr Wille herrscht, und mit unsrer Einstimmung 
herrscht. Diese Macht nennen wir ein Recht dieser Person, gleichbedeutend mit Befugniß: Manche nennen 
es das Recht im subjectiven Sinn”].
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 1.  The normativist critique of the will theory

Positivist theories that followed the Hobbesian canon of a sovereign power that creates 
law, whose law is such because of the authority of the sovereign power, encounter a 
set of conundrums that are very familiar, as they have been addressed extensively by 
mainstream normativists. Indeed, a decisionist theory of this sort faces the regressio ad 
infinitum that normativists tried to solve through expedients such as a basic norm or a 
rule of recognition, as explained in the first chapter, since for someone to be a supreme 
authority, it must be so according to a norm. Any so-called supreme authority presupposes 
law (cf. Kelsen 1967: 193ff). Furthermore, it can be argued that it presupposes a 
certain order: If the authority is supposed to be an individual or a group of people, the 
sovereign is such “in a state”, which is not conceivable without organized power, which 
“implies, however, that there is a set of rules which the members of the organization 
feel bound to follow and actually follow more or less consistently” (Olivecrona 1971: 
68; see also, Hart 1961: 79-110). There is extensive agreement among theorists about 
the impossibility of conceiving a legislative authority without a backing legal order.188 
Additionally, it is known that positive law can hardly be claimed as produced by the 
State, as there is law which is not enacted and States themselves presuppose the law 
(Olivecrona 1971: 71ff; see also, e.g., Hart 1961: 44ff; Ross 1958: 75ff). Setting the 
line before the State does not do any good either for the theory, as seeing the people 
as the source of the law implies that the people are already organized as a people and, 
furthermore, it seems that the existence of “a people” is not possible without the law.189

The will theory also claims that the sovereign will maintains itself after the person of the 
sovereign is no longer in power, because of a “tacit” adoption done by the new sovereign, 
an idea defended by Bentham and Austin that was famously refuted by Hart (cf. Hart 
1961: 64; id. 1982: 144; see also, Olivecrona 1971: 74ff). Other criticisms against the 
will theory deal explicitly with the versions of the theory that, trying to root legality 
in the empirical world, linked it exclusively with sovereign commands backed up with 
sanctions. The difficulties of this theory were the object of Hart’s extensive criticism of 
Austin, which notably highlighted that being commanded through threats leads to a 
psychological state of compulsion (“being obliged”) that differs importantly from the 
perception we have when we behave under a rule, through whose lens we critically assess 
behavior (“being obligated”) (Hart 1961: 82ff).190 Besides the soundness of Hart’s 
188 “This is one of those rare points where, by wide consent, definite and indubitable progress may be said 
to have been made in legal philosophy” (Olivecrona 1971: 71).
189 As Olivecrona puts it, a people “cannot even be nourished and protected against the weather without 
a system of efficient rules assuring security to life and limb, a stable distribution of property, reliability of 
contracts, an administrative apparatus, and so on. The fact is that the people develops with its law and the 
law with the people. The law is as essential to the very existence of the people as the skeleton to the human 
body” (Olivecrona 1971: 73).
190 For Hart’s similar critique of Bentham’s imperativism, see Hart 1982: 259ff.
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analysis, it is notable to see that when the will theory cleanses itself of its metaphysical 
luggage and appears in the crude empirical form of sanction-backed imperativism, a 
whole dimension of what we understand of law (the due character of its commands) 
vanishes.

 2.  Psychological realism

The criticisms of normativist authors against the will theory, which in a way can also be 
linked back to Grotius,191 have led to the dissolution of this form of decisionism, and 
references to the sovereign will as a source of law creation were transformed into mere 
figures of speech to identify the unity and systematic character of the law.192 Hägerström 
and his disciples shared the normativists’ arguments against voluntarist legal theory, 
rooted in an empiricist critique of the idea of a sovereign will and in opposing the 
invocation of natural law devices such as a pacta sunt servanda rule (cf. Raphael 1954: 
341-342).193 However, mainstream normativism, as it was explained in the fourth 
chapter through Ross’ criticism of Kelsen, cannot sustain itself without falling back on 
empirical elements of reality on which the deontic entities are to be grounded.

Now, what are those empirical elements? As it was explained already, Ross’ solution in 
On law and justice to the problem of the existence of norms is what he deems a mixture 
of psychological and sociological elements (which he identified, respectively, with 
191 Vid. supra, 150. Pattaro convincingly points out how Grotius’ construction will be later recollected, 
although rejecting natural law, by Kelsen: “Kelsen in a way picks up Grotius’s legacy with regard to the 
normativeness of positive human law: Both scholars cultivate the dualism between Is-causes and Ought-
effects and explain in a similar way the interaction between the reality that is and the reality that ought to 
be. To account for this interaction, and secure the primacy of the reality that ought to be over the reality 
that is, they both presuppose a (hypothetical) basic norm: Grotius presupposes the norm pacta servanda 
sunt (cum juris naturae sit stare pactis [...] neque vero alius modus naturalis fingi potest…); Kelsen presupposes 
a hypothetical Grundnorm. Neither of these norms is a positive (posited, enacted, or conventional) norm: 
Each is in its own way a presupposed norm. Further, both are designed to explain the normative character 
of the sovereign’s will and the binding force of positive law—of what is right by virtue of human-posited 
legal norms: They are the grandmother of positive human law” (Pattaro 2005: 48).
192 Olivecrona considers the “figurative talk of a will useless and misleading. To ascribe, even in a figurative 
way, the activities of thousands, or hundreds of thousands of state officials, to a single ‘will’ is to give a wrong 
impression of the facts” (Olivecrona 1971: 77). For Olivecrona’s account of legal unity, vid. supra, 93.
193 The normativist author that comes closer to the thought of the realists is, by far, Hart. This is obvious 
not only from Ross’ reading of The Concept of Law (cf. Ross 1962), but very palpable when one sees the 
psychological and sociological elements of the Hartian rule of recognition (as we pointed out supra, n. 60). 
There are extensive coincidences between Hägerström and Hart, as pointed out by Pattaro (Pattaro 
2005: 133ff), who also praises Hart’s realist approach (Pattaro 2005: 173). Although Olivecrona 
celebrates Hart’s anti-voluntarism, he criticizes that rules in his theory seem to float in the air and lack 
an empirical ground (“it is not sufficient to replace the sovereign by a set of rules existing, as it were, by 
themselves” – Olivecrona 1971: 83), which I insist is an incorrect interpretation (in the same sense, 
Leiter 2013: 952), although it is true that Hart is not sufficiently explicit and clear about it.
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Scandinavian and American legal realism), in which the binding force of the law appears 
as a belief and, as a form of putative normative validity, plays a role in the determination 
of which rules exist. For him, in order to ascertain the existence of the law, it is not enough 
to describe a set of commands that, somehow metaphysically, overrule the addressees’ 
conscience. The description should deal instead with the norms that exist as some sort of 
applied ideology of the judges: norms that, once it is established that they are believed to 
be binding by judges, will likely be applied (Ross 1958: 70ff). Ross considers that mere 
psychological realism (i.e. placing law exclusively in the beliefs that constitute norms) is 
insufficient and offered this alternative, which shows some important shortcomings, as 
we dealt with in the previous chapter. Here I will examine the psychological realism that 
Ross dismisses, before going back to the reasons he adduces.

The procedure advanced by legal realism involved, as was shown in the previous 
chapter, a critique of the metaphysical character of legal concepts and, afterwards, an 
explanation of what they actually are in empirical reality. Obligations, rights and the 
binding character of the law, although senseless when taken literally,194 reflect that there 
are actual human beings who believe in them.195 Following this train of thought, realists 
claim that norms are a set of beliefs. 

 a.  The psychological realism of Olivecrona

An example of this theoretical procedure is Olivecrona’s criticism of the will theory 
and his grounding of legislation and constitutions in popular beliefs. I will present 
separately some of Olivecrona’s main theses on the law: the ideology of respect for the 
constitution, his theory of rules as independent imperatives and, finally, his stance on 
the supposed binding character of the law.

 i.  Respect for the constitution

For Olivecrona, it is possible to make a case against the model of the will theory by 
observing how legislation works in our days. Indeed, legislative procedures in modern 
law, like those followed in a parliament, have nothing to do with externalizing anyone’s 

194 As Hägerström puts it, “[t]he supposed supernatural power or obligation, as the case may be, is a logical 
absurdity. It is held to refer to a reality which is elevated above the physical world” (Hägerström 1953: 
324).
195 For example, Olivecrona says the following about rights: “It is essential for the meaning of the word 
‘right’, as we use it, that it does not signify a situation which actually obtains. But the subjective ideas of 
rights are facts. They cannot be ‘excised’ from the law in the sense of law as fact” (Olivecrona 1971: 184-
185).
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will: the creation of laws includes drafters, experts and the intervention of several “non-
sovereign” subjects, and those subjects’ motivation is not necessarily directed at “binding” 
the addressees (Olivecrona 1971: 92-93). The actual basis of law’s efficacy lies in the 
external formalities of the law, which are not mere “expressions of will”, as claimed 
by the will theory. Certainly, if one assumes, like the will theory does, that the will of 
a sovereign subject is called to subdue the addressees by way of “duties”, formalities 
would merely be a means of expression, “only of outward, secondary significance”. This, 
according to Olivecrona, “means turning the realities upside down”:

 “The legislative acts are no declarations of will; their import is not to give expression to the  
 ‘will of the lawgiver’; this pretended will is a myth. In actual fact the legislative acts are a  
 series of formal acts described in the constitution and depending for their practical efficacy  
 on the universal respect for the constitution. The formalities may seem trifling when they are  
 regarded in isolation. They are nevertheless essential” (Olivecrona 1971: 92). 

As one sees in this quote, the external formalities and ornaments that follow a legislative 
procedure rest on the universal respect for the constitution,196 which is a value judgment 
held by a community. Now, most people that face a text of law have very “hazy notions” 
of the content of the constitution and, additionally, they do not know and are almost 
unable to verify whether the constitutional procedures have been followed as prescribed 
in the making of the laws. Regarding the first point, Olivecrona says that “hazy notions” 
are sufficient; as to the second, the author contends that people can actually infer that 
procedures were respected, because it is known that only the procedure-abiding texts 
get published in books, media, compilations, etc., so they can be trusted (Olivecrona 
1971: 90-91).

Of course, questioning the legislative process necessarily leads back to questioning the 
establishment of the constitution and how it comes to be respected, since simply pointing 
out that legislation is supported by the established legal corpus would be circular.197 After 
196 “What makes legislative acts by King and Diet effective is, in the first place, the engrained respect for the 
constitution. In the constitution the right of making laws is conferred on King and Diet; the formalities to 
be observed are described. The respect for these rules is so universal and so powerful that a text promulgated 
as law after due procedure is automatically accepted by everybody as being a law; and this implies the idea 
of duty to follow its prescriptions” (Olivecrona 1971: 90. See, also, Olivecrona 1940: 63ff).
197 The internal circularity of this argument is dispersed when the empirical nature of the inquiry is taken into 
account: legislation indeed rests on the constitution which is, lato sensu, legislation, but it is a matter of fact 
that the constitution is established and the question on its origin is not legal but historical. In Olivecrona’s 
words: “But is not this reasoning circular? In explaining the nature of legislation, the existence of a legal 
system is presupposed. Yes, so it is. But this is because the explanation refers to an actual given situation 
such as we find in every advanced nation in our time. The question of the origin of the legal systems of the 
world is quite another matter. It is a historical question. What we can do is to trace the development of a 
legal system back to the earliest stages from which we have any reliable testimony. A fairly general feature 
seems to have been that early societies were governed by strict rules of custom and religion. On that basis 
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noting that a constitution is not necessarily a written act or some sort of supra-legislative 
act (but still endowed with the characters of legislation), which is just how constitutions 
are nowadays, Olivecrona claims that, at its core, a constitution is based on shared 
beliefs of a rather irrational kind (Olivecrona 1971: 96ff), among which religious 
beliefs are a “factor of paramount importance in establishing early constitutions” by 
making “obedience to fixed rules natural and regular” (Olivecrona 1971: 98).198 

Following Hägerström’s findings, Olivecrona exemplifies this fact with the links 
between the auspices (observation of augurs) and the exercise of political power in the 
early Roman Republic. This originally religious procedure became, with time, a set of 
mere formalities that, as such, was highly malleable by those in power (e.g. when the 
actual occurrence of auspices could be substituted by a mere claim from the magistrates), 
to the point that the actual standing of popular beliefs about auspices in the late republic 
is “doubtful”. Nevertheless, “originally such beliefs must have been strong. The rules 
concerning the powers of magistrates and succession in office gained psychological 
effectiveness and permanency through them” (Olivecrona 1971: 102). When religious 
beliefs wane, says Olivecrona, “respect for the rules may nevertheless be upheld and 
the forms reverently observed” (Olivecrona 1971: 103).

This approach seems rather conservative, as it bases constitutions in a somehow fixed 
customary practice. What happens, then, when a revolution takes over and establishes 
a Constitution? In these cases, says Olivecrona, the respect for law as such is inherited 
by the new order, as revolutions do not supplant the apparatus of law altogether. For 
the author, somehow, no revolution actually overthrows the whole of the previous order 
and the established belief that held it ends up supporting the new one (Olivecrona 
1971: 104).199 More interestingly, Olivecrona points out that revolutions themselves 
respond to an existing set of beliefs on who is entitled to command (like, for example, 
a democratic ideology):

the idea of legislation in the modem sense slowly evolved” (Olivecrona 1975: 110). Ross expresses himself 
similarly, cf. supra, n. 120.
198 “In ancient times religion and law were not separated into different spheres. They formed an entity. If 
social rules evolved in connection with religious rites and beliefs, we can understand how they could obtain 
enduring respect. They were then supported by reverence and fear of superhuman powers. With the backing 
of such powers government could be established” (Olivecrona 1971: 98). This already evokes, as it will 
explained, Schmitt’s concept of political theology (cf. infra, 200).
199 “The ordinary source of strength for a government and a legislature, the respect for the existing constitution, 
is supplanted by a momentary gathering of diverse forces. But in actual fact, the revolutionaries make use of 
much of the foundations of the old order. Most of the law is left as it is; only the constitution is put aside. 
People are, however, familiar with the idea that there must always be a government and a legislature; the 
necessity for this is obvious. Therefore the respect for the previous constitution may easily be transferred to 
the new one” (Olivecrona 1971: 104).
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 “Still more important, however, is the ideological ground for the legitimacy of the new order  
 that is generally invoked. This is that the new order is based on the will of the people. The  
 idea is that the will of the people is the ultimate source of the law. A new constitution,  
 enacted without reference to an old constitution, therefore, needs no other justification than  
 its being willed by the people. The idea of popular sovereignty is, so to speak, the constitutional  
 principle on which constitutions are founded” (Olivecrona 1971: 104).

 ii.  Independent imperatives 

Since the first edition of Law as fact, Olivecrona’s critique of the will theory of rules 
was answered by understanding legal rules as “independent imperatives” instead of 
commands.200 Supplementary, later on, the category of “performatory imperatives” 
was introduced, which are also portrayed as independent imperatives, but with certain 
specific linguistic implications.

An enacted rule, for Olivecrona, has two elements: a pattern of behavior and a form 
of expression (Olivecrona 1971: 115). A pattern of behavior, the ideational element 
or ideatum, is the content of a rule, an ideal of conduct; it has two parts: the requisitum, 
which are “the requirements that should be present when the action is to be taken” and 
the agendum, that is, “the action itself ” that should be performed according to a rule 
(Olivecrona, 1971: 117). Ideatums, of course, can be fairly complex.201

The form of expression of enacted rules is the imperative form, not necessarily through 
the use of the imperative grammatical mood. The imperative form consists in stating 
that some behavior must be undertaken, without providing any sort of justification to 
convince the subjects to act in that way. Rules, indeed, do not give reasons, even if it is 
morally or prudentially clear that abidance to the rule is desirable: 

 “The law says directly that you shall do this or that, you shall not do such and such. The traffic  
 regulations do not tell people that it will be expedient to keep to the right. They say that you  
 shall keep to the right. The form of expression is therefore the imperative” (Olivecrona  
 1971: 118).

200 For similar views, see Hart 1982: 259ff and Ross 1968: 48ff (referred extensively in Chapter I).
201 “There is, indeed, no case where a single legal provision can be regarded in isolation by the judge or by 
any other person called upon to decide what sort of action conforms to the law in a given situation. Each 
provision is like a piece in a puzzle. Many pieces have to be put together before one can say whether an 
actual situation corresponds to any legal requisitum and, if this is the case, what sort of agendum is applicable. 
The requisitum and the agendum of the respective legal provisions are the material out of which the final 
requisitum and agendum are built. In many cases the purpose of the pieces is to contribute to determining 
the requisitum or the agendum laid down in a number of other rules” (Olivecrona 1971: 117).
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Imperatives immediately evoke the idea of commands, which in turn leads to the 
idea of a commander, that is, someone invested with sovereign authority to utter 
imperatives. However, Olivecrona steers away from the will theory and offers a theory 
of commands202 grounded in their directive illocutionary dimension (“that something 
shall be brought about” – Olivecrona, 1971: 218),203 disregarding the decisive and 
constitutive character of the will and explaining the source of their “force” as imperatives 
to a set of external circumstances (Olivecrona 1971: 119ff). 

A person’s will, claims Olivecrona, is unable to support the imperative weight of a 
command. For example, a face-to-face command is, according to the will theory, an 
expression of someone’s will, a declaratio voluntatis, and gets its imperative weight from 
carrying that will. If that were the case, the signs and symbols through which the will 
is expressed would be irrelevant (as it is for Austin),204 because what matters is the 
actual wish of the commander that constitutes the imperative. The external signs would 
amount, according to this view, to either a description of the fact that the commander 
has a wish in one way or the other, or to an expression of a wish or exclamation of 
the commander. Olivecrona argues that neither of these alternatives encompasses the 
meaning of a command. Indeed, on the one hand, a commander does not want to 
inform his recipients about his wishes, he wants to modify their behavior (“An officer 
commanding the company to turn to the right does not inform them of the fact that 
he wants them to turn to the right” – Olivecrona 1971: 122); on the other hand, it 
is neither the case that the command is a mere expression of a desire (“Saying ‘Shut the 
door!’ would be equivalent to saying: ‘Oh, I wish that the door would be shut’, or ‘Oh, 
I wish Peter would shut the door’. The meaning is clearly not the same” – Olivecrona 
1971: 122). Wishes, says Olivecrona, play no role in the world of commands: a 
command is an instrument through which behaviors are modified, in such a way that 
it could be uttered even if the behaviors themselves were not wished by the utterer.205

202 In the first edition of Law as Fact, Olivecrona presented his theory of impersonal imperatives in 
opposition to commands (Olivecrona 1940: 17ff). In the second edition, however, influenced by the 
works of J. L. Austin, Olivecrona explains commands as performatives (that is, in opposition to constative 
utterances) and, from the understanding he gathers from that analysis, he presents his theory of impersonal 
imperatives. There is no proper contradiction between both versions, there is just a higher philosophical 
sophistication in the second one. Hence this is the one I will focus on here.
203 Olivecrona does not textually categorize the imperative form of expression (imperantum) as a directive 
or imperative illocutionary dimension. Although Olivecrona takes into account J. L. Austin’s opposition 
between constatives and performatives, he does not pay explicit attention to the Austinian distinction 
between locutionary, illocutionary and perlocutionary acts (in this sense, Golding 2005: 25). There is 
no difference, however, between what he means by an imperative form of expression and the amply used 
Austinian terminology.
204 “A command is distinguished from other significations of desire, not by the style in which the desire is 
signified, but by the power and the purpose of the party commanding to inflict an evil or pain in case the 
desire be disregarded” (Austin 1832: 6).
205 “People in a hierarchical organization, for instance, often have to give commands to their subordinates 
because they feel obliged to do so. Giving a certain command can even be utterly distasteful to him who 
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Furthermore, Olivecrona argues that it does not solve the problem to characterize 
commands with their authoritative origin. Certainly, an investment of authority or a 
“right to command” cannot be understood as an actual power to “bind” people’s minds 
to the commander’s will and, in any case, it could only be effective when the recipient 
of the command actually believes in the existence of the right at hand. As a matter of 
fact, if the addressee of a command did not believe that the right to command exists, the 
command would prima facie fail, even if the right “existed” according to the respective 
authorizing norms; on the contrary, commands could become effective even if the 
commander lacked the actual right to command (Olivecrona 1971: 123ff).

What characterizes commands, and imperatives in general, is that next to the ideatum, 
there is an imperantum, “a way of speaking calculated to incite another person to an 
action or to inhibit an action by him” (Olivecrona 1971: 127), regardless of the use of 
the actual imperative grammatical mood. Additionally, besides the terms themselves, the 
imperantum also includes “the expression and the carriage of the speaker” (Olivecrona 
1971: 127). Therefore, when utterances are done in certain ways, they are deemed to 
be commands. This reliance on forms does not mean, however, that imperatives require 
to be constructed according to strict formalities, in order to count as imperatives; it 
does not mean either that “informal” imperatives lack an imperantum. The truth of the 
matter is that the forms of what counts as an imperative can appear as open and not 
strict, but they are still identifiable as such in different social contexts. Even if formalities 
appear to have loosened in contemporary law and in other spheres of social interaction, 
this does not mean that to utter imperatives it is not necessary to follow certain forms in 
order for them to be identifiable and differentiated from other forms of expression that 
are not imperative.206

How does the imperantum make a command effective? It actually depends on the 
recipients being “inured to receiving commands from the speaker” (Olivecrona 1971: 
127). Thus, the “authority” of a person lies in a certain psychological predisposition of the 
recipients of his commands to be guided by them.207 Now, not every imperative operates 
has to give it. We may think of a company commander in the First World War who had to order his men 
to go over the top in face of the machine-guns, though he personally held this particular offensive action 
to be senseless from a military point of view” (Olivecrona 1971: 122).
206 “Nowadays forms are far less rigorous than in ancient times. There is so much informality that we 
are inclined to think that formalities are no longer of any importance. This is, however, a mistake. The 
formalities have become looser, but they are as prevalent as ever. Forms are necessary in every society as a 
means of signalling what pronouncements are to be taken as guides to action and, above all, taken as legally 
relevant” (Olivecrona 1971: 128).
207 “The contention that ‘authority’ or ‘right to command’ is needed for a command to be effective stems 
from the experience that some preparation in the recipient is generally required. But the legal or moral 
relationship expressed by words like ‘authority’ and ‘right’ is substituted for the actual psychological factors 
that cause one man’s behaviour to be directed through the commands of another” (Olivecrona 1971: 
127-128).
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in terms of a face-to-face relationship, that is, “the personal relationship characteristic of 
a command” (Olivecrona 1971: 129). But imperatives uttered outside this scheme are 
acts meant to change behavior in a categorical manner as well. That is the case of legal 
imperatives, which are, according to Olivecrona, independent, even if they usually use 
the terms of a face-to-face command from a sovereign to a recipient. This is elucidated 
by the author as follows: 

 “Habits of language make us prone to think of ‘imperatives’ as identical with commands in  
 the strict sense of the word. There even seems to be some psychological difficulty in  
 conceiving imperatives without referring them to an imperator addressing somebody else.  
 The matter is, however, very simple. Imperative sentences may be put forward in many ways  
 and disseminated through many channels. No imperator is needed. The addressee may be an  
 audience of millions” (Olivecrona 1971: 129).208

Independent imperatives are, hence, the key against the will theory, by being actual 
imperatives without the relevant and constitutive involvement of a commander’s will: 

 “The clue to the riddle of the nature of the rules called legal is the concept of independent  
 imperatives. The imperative character of those rules is evident. But an imperative is no  
 declaration of will. It is a mode of expression used in a suggestive way in order to influence  
 the behaviour of people. The rules of law form a vast complex of such expressions containing  
 patterns of conduct that are more or less universally followed within a group of people. Their  
 efficacy depends on a set of relatively firm attitudes among the people which in their turn  
 have manifold and deep-seated causes” (Olivecrona 1971: 130).209

This view on imperatives was shared by Ross too, who avers that legal directives are not 
properly “commands”, but “quasi-commands”, because of their impersonal character.210 
When he makes his classification of directives, Ross notes that commands and other 
personal directives are only effective because uttered by a particular speaker (Ross 
208 In a similar sense, Ross notes that the personal element of legal commands only becomes conspicuous in 
exceptional situations such as revolutions, cf. Ross 1968: 63, n. 3.
209 Against insisting on the “impersonal” character of legal imperatives as something decisive, Bobbio 
claims that, given the complexity of legal systems, certain legal rules are actually personal and, additionally, 
impersonal imperatives are found in other realms different from the law (cf. Bobbio 1958: 74). Although 
Bobbio’s observations are correct, the criticism is misdirected: the point Olivecrona makes is not that 
much that the absence of a determined active subject characterizes legal imperatives, but that the lack of 
them in several rules points out to a different element as decisive for legality (i.e. an imperantum based on 
the respected constitution). More importantly, the theory of impersonal imperatives describes how, in the 
law, the person of the commander is irrelevant outside the external elements of a respected constitution, as 
proven by Bobbio’s own examples of legal personal imperatives: a praetor’s sentence, a prefect’s ordinance 
and a despot’s order are only “imperative” when their imperantum relies on a psychologically respected 
constitution, and not because of the will of any of those subjects.
210 A similar view follows from Hart’s critique of imperativism, especially as presented in Hart 1982: 259ff.
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1968: 48-49): there is, indeed, a difference between a father commanding his son to 
do something and a stranger uttering the same order. But other directives, says Ross, 
are impersonal, which “have no definite source and whose motivating force is therefore 
not dependent upon the power authority or wisdom of any individual” (Ross 1968: 
49). Some of those impersonal directives are what Ross calls “quasi-commands”. Quasi-
commands consist in directives that are actually experienced as external to them by 
the recipients, in the belief that their acceptance or recognition makes no difference 
to their validity (Ross 1968: 49-50). As genuine commands, they are obeyed for the 
same reasons: “fear of sanctions, respect for authority, or some combination of these”; 
but unlike them, they are not deemed authoritative for being uttered by a particular 
subject, but from the impersonal system of norms itself. This is the case, according to 
Ross, of legal systems, as in them one cannot identify legislators as individuals that utter 
commands (Ross 1968: 50).211 Given this situation, says Ross, there are no subjects to 
whom one can ascribe a power to sustain the normative system, so it is “the legal order 
as such” and its functioning as a “legal machinery of enforcement” what embodies the 
force and authority on which legal norms rely (Ross 1968: 51). 

This realist characterization of legal norms as independent imperatives is, in any case, a 
form of imperativism. However, it is an old common place in legal theory to point out 
that not every legal rule is an imperative (in this sense, Hart 1961: 27ff). Olivecrona 
answers that this criticism assumes that all imperatives are imperatives of conduct, which 
is not correct. Enter “performatory imperatives”. There is a sort of imperatives that do 
not address people directly, but command a change in “legal reality”. “Their meaning is 
that something should come to pass: a right should be created or transferred; a person 
should acquire a legal quality. This effect is held to be brought about through these 
imperatives” (Olivecrona 1971: 134).

Performatory imperatives are of the highest importance. According to Olivecrona, 
some imperatives have no addressees; they simply establish that some effects shall occur. 
Olivecrona refers, among other examples, to how the Roman Law of the Twelve Tables 
decreed the freedom of the son whose services had been sold thrice (Olivecrona 1971: 
219-220). In this case, the law does not command that fathers should sell or not the 
services of their sons; it simply rules that, given certain circumstances, there would 
211 “It is simply not the case that any single person or group of persons occupy such a position [of command]. 
The Criminal Code as passed in 1930, and most of those who took part in framing it have now died. Besides, 
no person who takes part in the framing and passing of a code or statute is in a position analogous to that 
of the issuer of a personal command. For the latter commands whatever he himself thinks fit; none of those 
who have a hand in legislation can do this. The content of a statute is very likely not completely satisfactory 
to any of the participating legislators. The law is made in a series of formal meetings in which many persons 
take part, none of them having the power to get exactly what he wants. The ‘legislator’, conceived as a single 
person like the issuer of a personal command, is a fiction; and yet people readily believe in him, because they 
are used to ascribing linguistic formulations and expressions of decisions to individuals” (Ross 1968: 50).
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be a change in the status familiae of an individual. Effects like these are held to occur 
in the realm of the law, they are supposed to be “legal” effects. However, these legal 
effects, in turn, have real consequences in the behavior of the concerned individuals and 
the judges who deal with them: indirectly, using the supposedly existent legal effects, 
people’s behavior is guided by the law (Olivecrona 1971: 222-223). 

Now, from a realist point of view, it is absurd to think that the words themselves have 
the claimed effects; nevertheless, given that we are used to this sort of parlance, it 
becomes part of our (and the legislator’s) speech arsenal (Olivecrona 1971: 223-224). 
The legal realm where concepts as rights and duties are held to operate has thus practical 
significance; therefore, even if words like “right” lack a semantic reference, they are used 
consistently according to rules and ideas regarding due behavior which are attached 
to them and have a relevant directive function,212 as well as an informative one (cf. 
Olivecrona 1971: 193ff, 254ff; id. 1962: 177ff).

It is very interesting to note that, following Hägerström, Olivecrona sees the historical 
origin of performatory imperatives in magic: the possibility of creating supersensible 
states of affairs with the use of linguistic formulae.213 This explains why this sort of 
imperatives lack addressees, as they are supposed to operate in a supersensible sphere, 
toward which they are directed and able to create a new state of affairs (Olivecrona 
1971: 230). Nowadays, of course, we no longer understand these imperatives as 
magical incantations. This notwithstanding, the current view on these rules is no less 
unrealistic; indeed, the will theory has taken the place of magic214 in the explanation of 
the functioning of performatory imperatives:

 “… in ancient time effects such as making a thing ‘mine’ (meum) or endowing a man with  
 kingship were achieved through strictly formal words and actions making up a rite which was  
212 “But those words [legal ideas] actually denote nothing, not even imaginary entities. They are ‘hollow’ 
words. Their function in our language is primarily to serve as guides to action. When used according to 
rules, or at least when supposed to be used in such a way, they become points of reference for consequential 
ideas concerning correct and obligatory behaviour. Such consequential ideas are inculcated from an early 
age, regulated through rules, and impressed by means of sanctions (social and legal). The result is that real 
positions of power are established, real bonds are created, and certain attitudes in relations to persons and 
things are formed” (Olivecrona 1971: 252).
213 “Magic has been used not only to promote the fertility of the soil and the fecundity of women, to cure 
disease and to inflict death on enemies, etc. It has also been employed to call forth invisible effects: to confer 
mysterious powers on a person, to make it dangerous to transgress a boundary line, to bring down the wrath 
of the gods, and the like. The origin of legal rites and formulae can be traced to this usage” (Olivecrona 
1971: 226. See also Olivecrona 1962: 176-177).
214 This does not mean that for Olivecrona the will theory is not based in some sort of supernatural beliefs, 
as he has made it clear in his critique of the will theory. What happens is that Olivecrona’s definition of 
magic is rather strict: magic is to be understood as the use of words and gestures to create supernatural 
effects. Hence, though mystic and metaphysical—in a non-philosophical sense—, the will theory does not 
count as “magical” in this restricted meaning (Olivecrona 1971: 242).
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 supposed to have the power of calling forth the desired effect. This view has lapsed into  
 oblivion. Legal effects are no longer held to be brought about through words and acts  
 as such. The will has taken their place. Words, and to some extent acts, employed in legal  
 transactions are thought to be means of expressing the actor’s will. The will itself is supposed  
 to be the efficient cause of legal effects. Legislative acts are represented as declarations of the  
 will of the legitimate lawgiver. A promise is defined as a declaration of will on the part of the  
 promisor. The will-theory in both its aspects—referring to legislative acts and legal transactions  
 between persons—has permeated the general outlook and replaced the view properly  
 described as magical” (Olivecrona 1971: 230-231).

 iii.  The binding character of the law

The outcome of this theory regarding the binding character of the law is, unavoidably, 
that of skepticism. In a realist scheme, the binding character of the law is not a scientific 
problem, but an issue of value judgments, as there is no empirical ground on which we 
can settle the existence of something such as “being bound” or to “ought to act” in one 
way or another (Olivecrona 1971: 112).215 According to Olivecrona, this debate has 
persisted just because of the influence of natural law theories and due to the political 
weight of the discussion (Olivecrona 1971: 113).

Indeed, from Olivecrona’s realism, the way he sees legal systems as based in respect 
or reverence to the constitution, and his theory of norms, only one thing can follow 
regarding the supposed binding character of the law: it is a mere belief, as the possibility 
of acts of legislation binding people in any way different from factual pressure is absurd.216 
Olivecrona argues, surely with Kelsen’s pure theory of law in mind (cf. Spaak 
2011: 167), that a binding order beyond reality could not possibly affect or interfere 

215 “Ascribing binding force to a rule means proclaiming that it ought to be followed, objectively speaking. 
This is a value judgment. It has the linguistic form of a proposition concerning a property in the rule. But 
the ‘oughtness’ is no conceivable property. To discuss whether certain rules possess oughtness or not is 
therefore useless. This is no scientific problem” (Olivecrona 1971: 112).
216 “It makes no sense to claim that rules created through legislation are binding in a higher and over-worldly 
sense. Each attempt to scientifically defend the point of view that the legal order has a binding force of a 
different kind, like claiming that it merely exercises a factual pressure on men, is doomed to failure. This 
can only lead to contradictions and other absurdities. If we abide by facts, we only have to deal with the 
idea of the binding force. It is a psychological reality, which is meaningful enough. That is all there is to it” 
(Olivecrona 1940: 11 – translation is mine) [Original text: “Es ist sinnlos zu behaupten, dass durch die 
Gesetzgebung Regeln geschaffen werden, die in einem höheren, überweltlichen Sinn bindend sind. Jeder 
Versuch, wissenschaftlich die Anschauung zu verfechten, die Rechtsordnung habe eine bindende Kraft auf 
andere Weise, als dass sie rein faktisch einen Druck auf die Menschen ausübt, ist zum Scheitern verurteilt. 
Dies kann nur zu Widersprüchen und anderen Absurditäten führen. Halten wir uns an Tatsachen, so haben 
wir es nur mit der Idee der bindenden Kraft zu tun. Sie ist eine psychologische Realität, die bedeutsam 
genug ist. Das ist aber auch alles”] 
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upon it (Olivecrona 1940: 10). However, the feeling of being actually bound by the 
legal system is so strong, given its permanent forced pressure, that it is subsequently 
“objectified” into the idea of a binding force of the legal system.217

Notwithstanding the negation of the actual existence of a binding force of the law, the 
very belief in it plays a central role in Olivecrona’s theory. As we have seen, the whole 
constitutional order is based in the extended respect that people pay to it, and impersonal 
imperatives can have a directive function only because there are firm beliefs around the 
possibility they have to elicit changes in behavior. This is particularly noticeable in the 
realm of performatory imperatives, where the very effects that are supposedly created by 
the legal rules circle around objectified ideas of rights, duties, norms and the binding 
effect they exercise over subjects.

 b.  Pattaro and the reality that ought to be

A recent version of psychological realism (although, as it will be shown, it relies to some 
extent on Ross’ mixed version of realism, cf. infra, 171) has been presented by Pattaro 
in The Law and the Right: A Reappraisal of the Reality that Ought to Be. Pattaro’s theory 
is, to my knowledge, the most consistent and rigorous articulation of psychological legal 
realism to date. I will summarize its more relevant affirmations in the following pages.

 i.  Norms as beliefs

Pattaro reconstructs what a norm is as a belief, and then proceeds to explain their 
particularities and origin. For Pattaro, human motives are a set of beliefs that can be 
roughly classified in four types: the needs people believe they have, interests people 

217 “The psychological basis of this idea is the strong feeling of subjection, which we have towards the legal 
order. Such a feeling surges naturally because of the factual pressure on behalf of the legal order, to which 
we are constantly exposed, due to the legal norms being applied constantly and with superior force… When 
one then ascribe a binding force to the law, what it means in reality is that one, so to say, objectifies the 
feeling of subjection. One transfers that feeling to the very legal order, and the feeling becomes decisive 
for the understanding of the objective composition of the legal order. That way one reaches a “binding 
force” that is impossible to be found in reality” (Olivecrona 1940: 12 – translation and bold types are 
mine). [Original text: “Die psychologishe Grundlage dieser Idee ist das starke Gefühl der Gebundenheit, 
das wir gegenüber der Rechtsordnung haben. Ein solches Gefühl entsteht ganz natürlich auf Grund des 
tatsächlichen Druckes von seiten der Rechtsordnung, dem wir ständig ausgesetzt sind, da die Rechtsregeln 
konstant und mit überlegener Macht angewandt werden... Wenn man nun dem Recht eine bindende 
Kraft zuschreibt, so bedeutet dies in Wirklichkeit, dass man das Gefühl der Gebundenheit sozusagen 
objektiviert. Man übertragt es auf die Rechtsordnung selbst, und das Gefühl wird bestimmend für die 
Auffassung von der objektiven Beschaffenheit der Rechtsordnung. So erhält man eine »bindende Kraft«, 
die unmöglich in der Wirklichkeit wiederzufinden ist”].
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believe they have, values people hold and, finally, the norms people believe that 
exist. While the first three are teleologically oriented, the fourth is deontological and 
inconditional (Pattaro 2005: 93-94). “A norm—says Pattaro—is a belief that a 
certain type of action must be performed anytime a relevant type of circumstance gets 
validly instantiated. This must unconditionally be so, that is, regardless of any good or 
bad consequences that may stem from the performance in question” (Pattaro 2005: 
94). To unpack Pattaro’s definition of the normative belief, one must take into account 
what is meant by three things: first, what types of circumstances and types of action are; 
second, what a belief is; and third, what the unconditional link consists in.

Firstly, types of action are behaviors that can be connected with certain types of circumstance 
that condition the occurrence of said behaviors because of genetic and cultural reasons 
(Pattaro 2005: 89ff); these terms are roughly equivalent to Olivecrona’s agendum and 
requisitum. Once the token of a type of circumstance is instantiated, it will condition 
the execution of a behavior that is a token of a type of action. Thus norms are, according 
to the aforementioned definition, the belief that given certain circumstances, certain 
behavior must unconditionally follow. Now, this does not mean that the types of 
circumstance are the motive to execute the type of action at hand, but simply that there 
is a connection between the two (which, in the case of norms, is that of believing the 
latter must follow the former – Pattaro 2005: 91-92).

Regarding the second point, Pattaro defines beliefs like this: 

 “In sum, a belief is our commitment and adhesion to an idea, and so also the trust we place  
 in this idea by our acceptance or rejection of it: A belief is the internalisation of an idea.  
 For example, the atheist’s conviction that God does not exist is as much a belief as the  
 believer’s conviction that God does exist. Which of these beliefs is true is a different issue.  
 Both will affect the way the individuals who believe in them behave” (Pattaro 2005: 96).

From this follows that norms have no objective or external existence beyond a mental 
level. A norm only comes to be as a psychological commitment which does not 
correspond necessarily to actual objects, although it is empirically assessable as any other 
belief (I can introspectively know what I believe in and I can have a variable certainty of 
what others believe in). As a consequence of this, the existence of a norm is fulfilled by 
the mere belief given to a particular relationship between types by a person, although 
said belief can be shared by groups of people. In that case, the existence of said norms 
would have to be determined “through an empirical enquiry to go and see—in a given 
group or society—which types of behaviour and which rules or standards are believed to 
be norms and by whom and how widely” (Pattaro 2005: 98).
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Lastly, according to Pattaro’s concept, a norm is the belief that a behavior must be 
performed, when a type of circumstance is instantiated. This is a deontological concept, 
as once the type is instantiated, the action at hand is believed to have an unconditional 
normative character (Pattaro 2005: 97). This of course, is not the same as rules of 
prudence, which are teleologically oriented.218

Taking the nature of this normative link into account and the two types that are put 
together by it, Pattaro concludes that norms are a compound that ascribes a particular 
quality to the type of action once the type of circumstance has been instantiated: it gets 
the (putative) quality of being “obligatory, permitted, or forbidden” and believed to be 
“binding per se” (Pattaro 2005: 101).219

Norms, says Pattaro, have one central additional character. Normative relations are 
generally believed to be something more than mere beliefs. Furthermore, even when one 
is aware of the psychological character of norms, as Pattaro is by defending his theory, 
it is indeed impossible to dispose of one’s own rules at will because of that knowledge: 

 “I cannot declare belief-independent the norms I believe in, as do naive believers and  
 philosophers more metaphysically oriented than I am; still, I regard these norms as norms  
 that are not at my disposal in the crucial sense that it is not (psychologically) in my power to  
 modify at will the norms I believe in” (Pattaro 2005: 99)

After positing this putative character of normativity as a principle, Pattaro proceeds to 
parse the several psychological stances that subjects can have towards norms through a 
series of terminological stipulations. I summarize some of them as follows.

The first and most fundamental predicate of a norm is its existence. If norms are beliefs, 
they exist when they are believed in by someone. Pattaro calls doxia the belief of a 
subject in the existence of a norm,220 in opposition to adoxia, that is, the situation in 
218 “The concept of ‘rule of prudence’ is, unlike the concept of ‘norm,’ teleologically oriented, we can 
determine their rationality: We can assess the adequacy of the means dictated by the rules in order that 
we may reach the end the rules refers to. Not so with norms the way I characterise them. Norms are 
deontologically oriented and so are independent of ends. As motives of behaviour, norms drives us to hold 
a behaviour regardless of any ends we may have and of the consequences the same behaviour may lead to” 
(Pattaro 2005: 97).
219 “The content of a norm is compound. It is a compound type, composed of at least one conditioning 
type of circumstance and one type of action conditionally connected with it. The type of action is qualified 
as obligatory, permitted, or forbidden and will as such be believed to be binging per se (what is objectively 
right) if the type of circumstance gets (validly, congruently) instantiated” (Pattaro 2005: 101). Types of 
circumstance, of course, include all the exceptions, mitigating and aggravating factors, etc., that lead to a 
complete normative conclusion (Pattaro 2005: 102).
220 As it has been said, norms themselves are the beliefs in a form of relationship. However, for brevity, it is 
perfectly possible to refer to the putative normative relationship itself as a “norm”. Hence, the expression 
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which a subject does not believe in a norm (which means that the norm at hand does 
not exist in the subject in a state of adoxia – Pattaro 2005: 100). 

Secondly, according to a norm, a subject can be a duty-holder (deontia) or a right-holder 
(exousia), depending on the content of the belief. This means that a duty-holder and a 
right-holder according to a norm do not necessarily coincide with the subjects in a state 
of doxia. For example, a subject A can believe that subject B has a duty, even if B does 
not believe in the norm that establishes the alleged duty (Pattaro 2005: 100-101). 

Pattaro makes a third distinction based on the previous two: when a subject believes in 
a norm and is a duty-holder according to it (doxia plus deontia), the norm can be said 
to be in force (nomia). Anomia, on the contrary, occurs when someone is a duty-holder 
but not a believer in the norm (Pattaro 2005: 108).

Finally, regarding the compliance of norms, it is possible to differentiate between the mere 
instantiation of the norm’s type of action by the behavior of the duty-holder (effectivity) 
and the compliance with the norm motivated by the norm itself (efficaciousness) (Pattaro 
2005: 109). It is then possible for someone to believe in a norm, be a duty-holder, and 
comply with it, but for a reason different from the norm. This subject is called by 
Pattaro, using a biblical reference, a “white sepulcher”, a case in which although there is 
no proper abidance, there is no proper deviance (Pattaro 2005: 112).221

The several distinctions made by Pattaro are useful to understand the various positions 
a subject can have towards a norm whose existence is merely putative. The question 
that follows is how and why the set of beliefs that determines these several positions, 
particularly in the realm of law, comes to be. Pattaro considers that the belief in norms 
comes from norms themselves, as believing in them leads to a proliferation (Pattaro 
2005: 116ff). Norms, says the author, proliferate in human minds either as primitive 
norms or through the instantiation of types of circumstance of other norms. Primitive 
norms, says Pattaro, are beliefs that humans internalize through socialization processes, 
perhaps for long periods of time; afterwards, however, the norms a subject believes in 
unleash the belief in further norms: “once a human being internalises a norm n, n will 
proliferate as the believer subsumes valid actual tokens under the conditioning type of 
circumstance set forth in n and infers derivative norms n1, n2 ... nn from n and from the 
tokens subsumed under the type of circumstance set forth in n” (Pattaro 2005: 119). 

“believing in a norm” must be read with a metonymical sense. 
221 Schauer has recently make a compelling case, based on empirical evidence, for these “white sepulchers” 
being actually a majority among legal subjects (cf. Schauer 2015: 57ff). I will come to this point later.



The putativity of legal obligation  

171

In dynamic systems,222 competence norms make this proliferation easier, as several 
authorities can increase the number of norms drastically through the establishment of 
an “inferential engine”, that is, the internalization of a set of norms that permit the 
proliferation of norms through the progressive occurrence of directives, texts or any 
form of token of the established type of circumstance of a norm of competence. For 
example, after the interiorization of a norm of competence according to which a person 
will be the King of a State (what Pattaro calls a “parent norm” – Pattaro 2005: 127), 
there is a psychological engine to derive norms from every imperative issued by him. 
“Once an inferential engine of this sort gets installed in the brain of a believer, we can 
say that authority (…) has been therein installed” (Pattaro 2005: 127).

This is, in broad terms, Pattaro’s theory of norms as psychological entities. However, 
this does not encompass the whole of his legal theory, because he sees norms as important 
and essential to law only if they are actually in the minds of people and officials, against 
what mainstream normativists claim (Pattaro 2005: 156-157). Norms, says Pattaro, 
are necessary for a system of law to exist, but they are not a sufficient condition: “It 
will be necessary to have power, influence, and some forms of charismatic or media 
suggestion, and to a certain extent the fulfilment of the basic needs, interests, and values 
(…) of the people the legal system applies to” (Pattaro 2005: 157). In effect, Pattaro 
points out that the state he calls nomia (i.e. the being in force of a norm because a duty-
holder according to it believes in its existence) “does not apply as such where the being-
in-force of law is at issue” (Pattaro 2005: 109), so the whole problem of the existence 
of law is somehow located beyond the mere belief in norms. 

 ii.  The law in force

What constitutes, then, the law in force? To answer this question, it is necessary to see 
how Pattaro sees the functioning of norms as motives of behavior. In general terms, 
222 It must be noted that, in Pattaro’s view, the instantiation process does not limit itself to a dynamic system 
such as Kelsen’s, in which the construction of the legal order happens only when there are instantiations of 
the types of circumstance of norms of competence that assign the power to create new rules further down 
the pyramid. On the contrary, for Pattaro every instantiation of a type of circumstance of a norm creates 
a new norm. Hence, Pattaro’s distinction between static and dynamic differs from the more mainstream 
view, as for him an instantiation of a norm of conduct also creates norms and leads to proliferation. The only 
systems he deems to be static are those where, aprioristically, one can deduce norms without instantiations 
(like the different species of norms that follow from the norm that commands one to be nice towards other 
people). Therefore, regardless if the instantiations occur in norms of conduct or norms of competence, for 
Pattaro we are faced with a dynamic system (Pattaro 2005: 121-122). Consequently, Pattaro does not 
see norms of conduct as being substantially different from norms of competence, the latter being a norm 
of conduct that “remits the determination of its type of action, ‘obeying,’ to qualified directives that are 
provided by the valid tokens (valid instances) of the conditioning type of circumstance set forth in the same 
competence norm” (Pattaro 2005: 123).
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as it was explained, for Pattaro norms are part of a genus of psychological entities: 
motives of behavior for humans. Therefore, the entity of a norm is not just its linguistic 
content, as language alone is not conative:223 the sentence “I should not perform A” does 
not compel me to do anything, unless I believe that I should not perform A. And the 
same is true of other kinds of motives: the sentence “I desire to do A” does not compel 
me to do A, unless I really desire A. The fulfilment of a conative function depends on 
“the determinant concurrence of nonlinguistic factors like needs, interests, values, and 
norms… which implies precisely that they are nonlinguistic entities” (Pattaro 2005: 
189).

There are several concomitant circumstances through which language can have conative 
effects. Language can trespass the motives of behavior, when it is used in suggestive 
acts or by subjects endowed with charisma (Pattaro 2005: 198ff); overwhelm motives 
through the use of power (Pattaro 2005: 201-202); affect motives through influence on 
others’ “needs, interests and values” on which they act or reinforcing the norms existing 
in their minds (Pattaro 2005: 203-204); or, finally, modify the norms a subject has 
interiorized through acts of authority.

Authority is defined by Pattaro as a state in which a group recognizes someone or various 
people as having the faculty to create directives that constitute the type of circumstance 
of a norm of competence. In this reading of authority, it is indispensable that the group 
in question generally recognize, be it implicitly or explicitly, the right to command of 
whom exercises authority (Pattaro 2005: 205). Since this recognition is necessary, says 
Pattaro, the execution of a command by an authority (a putative authority, like all 
authorities in this view) leads to a proliferation of norms in the minds of the addressees. 
“What happens here is that a sender, by issuing a directive, validly instantiates the 
conditioning type of circumstance set forth in a competence norm previously existing, 
and possibly in force, in the receiver” (Pattaro 2005: 205). This internalization of a 
new norm through proliferation leads to a conative effect on the addressee:

 “If, as a believer b in the competence norm n, I myself happen to be driving in traffic—a  
 circumstance which makes me, too, an actual duty-holder under n—then n will be in force  
 in me (nomia), with the consequence that when the stoplight turns red I will be thinking  
 to myself not only n1, “Traffic must here and now come to a stop!” but also n2, “I must  
 now stop here!” The norms n1 and n2 have now been internalised by me and are encoded  
 in my mind (and as such exist: doxia): They have entered into my internalised reality that  
 ought to be (into my internalised normative system) by means of the stoplight turning  
 red, because the stoplight turning red is a valid token (and, in a sense, the valid enactment  
223 “I shall call ‘conative’ the linguistic expressions that––quite independently of their uses: apophantic, 
directive, etc.––contribute, in conjunction with nonlinguistic causes, to eliciting a conative effect in a receiver” 
(Pattaro 2005: 195).
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 of a directive) of the conditioning type of circumstance set forth in the competence norm  
 n. Further, the norm n2, in addition to existing in me (doxia…), is in force in me (nomia…),  
 because I am not only a believer b in n2, but also a duty-holder d (deontia…) under n2; and,  
 in consequence, I will be experiencing a conative impulse to obey n2, and I will do so  
 (abidance), except by virtue of a stronger motive (need, interest, or value) that may prevail  
 in me, egging me on to deviance” (Pattaro 2005: 206)

In this way, acts of authority have the power of creating norms in the minds of people, 
which given their conative effect, to some extent “bind” them. In turn, the primitive 
norms of competence whose types of circumstance are being filled by authority acts are 
internalized by people through different socialization processes (Pattaro 2005: 119). 
Now, it is not only through authority that legal norms proliferate, because, as Pattaro 
explains, power, influence and authority are “strictly interlocked in law”, “acting jointly 
to make law an enduring, effective, and objective reality that ought to be no less cogent 
for humans than is brute reality” (Pattaro 2005: 205).

But the law in force is, as already mentioned, something more than norms. There are 
two salient features that have to be taken into account to understand what the law in 
force is: first, besides norms, violence plays a central role in law; and, second, subjective 
norms are hypostasized as entities that exist beyond beliefs.

Regarding the first point, Pattaro contends that norms qua norms are reasons for 
action, but their effectivity depends as well on organized power. According to the author, 
force and norms constitute the law in force. Following Olivecrona, Pattaro claims 
that violence is central to law and the belief that it is actually secondary derives from 
the hypostasis of the concepts of rights and duties: only if we said that there are entities 
such as rights and duties that exist objectively and beyond beliefs in them, would their 
existence have nothing to do be with violence and force (Pattaro 2005: 210-211; cf. 
Olivecrona 1940: 119ff). If I have a right of property over a piece of land, and such 
a right is an entity I have regardless of any physical relationship I have with the land, 
the existence of said right is taken to be unrelated to the eventual interference of the 
State in its protection against third parties. But once that hypostasis is demystified, it is 
impossible to ignore that legal systems are violent.224

On the second point, Pattaro points out that a normative belief is typically universal: 
as was mentioned before, the belief according to which, given a token of a type of 
circumstance, the behavior described in a type of action must be performed, is 
understood by the believer as being something more than a mere belief. The believer 
224 Legal force, however, although saliently present in law in the form of punishments and other similar 
endeavors, exists primordially in an indirect way by the sole existence of power apparatuses (Pattaro 2005: 
212). 
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thinks, indeed, that his belief is actually universal and that, regardless of what he believes 
in, the person called on to perform the behavior in question must perform it. This “belief 
in the universality of one’s own beliefs”, that Pattaro calls catholodoxia  (Pattaro 2005: 
215), is exactly what leads to the hypostasis of duties, rights and norms in traditional 
legal theory. More notably, it leads to the idea that the proliferation of norms happens 
outside of people’s minds, despite or besides the believer’s awareness of the process:

 “Catholodoxia, on my characterisation, sometimes comes with the ontological assumption— 
 properly, a reification or hypostasis—that the object of one’s belief subsists of itself,  
 independently of what anyone believes. When coupled with this ontological assumption,  
 catholodoxia in reference to norms leads one to believe in the reproductive automatism of  
 the reality that ought to be, with the consequence, among others, that ignorantia juris non  
 excusat (“ignorance of legal norms is no excuse”) (Pattaro 2005: 216).225

Catholodoxia, as well, is a source of a different form of hypostasis: the idea of sovereign 
authority, be it regarding an actual subject or regarding an abstraction. Once such an 
authority is believed to exist, the legal system that flows from such an “authority” is an 
external object, with normative and binding power, regardless of what anyone believes 
or knows about its content. As Pattaro puts it: 

 “Indeed, on occasion catholodoxia leads believers to impute norms to a single superior  
 subject, or at least to a collective subject: the Sovereign, the People, the Nation, the State  
 (each of which is, so to speak, the embodiment of a shared reality that ought to be). Catholodox  
 believers are inclined to hold that their normative system exists independently of their beliefs  
 or of other people’s beliefs, and that it so exists—it exists normatively—and develops or  
 changes for everybody independently of anybody’s awareness or belief: It is a per se subsisting  
 and “auto-poietic” reality that ought to be. Catholodox believers consider this system to be  
 subsistent per se and imputable to a superior or a collective subject (or to both), like God,  
 Nature, the People, the Class, the State, or the Sovereign. Where the law is concerned, all  
 such superior or collective subjects, historically appealed to in different ages and under  
 different conceptions, have been variously called into play as the “pillars” that prop the legal  
 system” (Pattaro 2005: 217-218). 

Legal systems are then a set of shared beliefs in some norms which are also believed to 
be universal and are backed by force. Upon this foundation, Pattaro makes several 
claims about how believing in norms materializes in the law in force. Most of them 
put the psychological entities of normativity into play with the use of force, around 
what Pattaro calls dikedoxia, according to which people have a censorious attitude 
225 This reification has by far “gained more currency in the law than the view that denies such independent 
existence… It is assumed that courts do not create rights and duties, but ascertain their existence, which is 
why court judgements are retroactive” (Pattaro 2005: 217).
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towards duty-holders that do not act in accordance with the norm that establishes the 
correspondent duty, leading to a further belief in the justification to coerce the execution 
of the due action or an equivalent one (Pattaro 2005: 218-219). For example, if we 
believe that A must pay for the damage he has caused, it follows that we believe that he 
should be forced to pay. Dikedoxia, says Pattaro, is entailed by doxia (Pattaro 2005: 
220).

For Pattaro, the different pairs between being a believer or a non-believer (doxia-
adoxia), a duty-holder or not (deontia-adeontia), entitled to a right or not (exousia-
anexousia), are all intertwining possibilities that affect the functioning of dikedoxia and 
the pressure exerted on others to comply with norms in different ways. Hence, believing 
or not in a norm and the status one has according to said norm has a “predisposing” 
effect in dikedoxia towards oneself and towards others (cf. Pattaro 2005: 222). For 
example, when a subject believes in a norm, is a duty-holder and does not have a right 
according to a norm n, Pattaro claims that the agent will be “predisposed to support 
and maybe even foster n” and hence “will take a censorious attitude towards those 
people who in his or her view”; “will be predisposed to abide by n in consequence of n 
being in force in him”; and “will not be predisposed… to make specific normative claims 
on other subjects, even if in his or her view they are non-practising ds [duty-holders] 
under n” (Pattaro 2005: 227). The author systematizes how the disposition works in 
every possible mixture between the pairs doxia-adoxia, deontia-adeontia and exousia-
anexousia (Pattaro 2005: 222ff). Although Pattaro presents these intertwining of 
“predispositions” as rather fixed consequences of the link between doxia and dikedoxia 
(i.e. between believing in a norm and believing in the just coercion of those who do 
not abide), he concedes that experience shows that people sometimes act with the aim 
of obtaining coercion, regardless of whether they believe in the norm at hand or even 
regardless of the belief in the actual instantiation of a token of the respective type of 
circumstance (Pattaro 2005: 230).226

It is very interesting to note that the reactions of people and their predispositions, given 
their beliefs, show, in Pattaro’s view, the “ambiguous intertwining of normativeness 
and organised power” (Pattaro 2005: 223). The point is that norms are reasons for 
action, but also reasons to expect action and to demand and expect forced compliance. 
Dikedoxia, then, works as some sort hinge between norms and force in law.

226 “Note, in passing, that experience shows that it is not necessary to be a believer in a norm n in order to 
sue someone. Human egoism suffices of itself, independently of normative beliefs, to foment disputes that 
end up in the courts. Which last will have to issue rulings, and they will not always (not necessarily) issue 
them in favour of the party against whom a suit has been brought without any normative or legal grounds 
or basis, and with the awareness on the plaintiff’s part that such a ground or basis is absent” (Pattaro 2005: 
230).
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 iii.  Determining the content of the law in force

Psychological realism depicts the law as a set of norms that are linked with certain 
apparatuses of violence, which are normatively believed to have authority and that are 
called to execute the coercion that follows from dikedoxia. But how can one know 
which norms constitute the law in force?

Although Pattaro sees the existence of norms exclusively in the psyche of agents, he 
follows Ross in his account of the role of judges towards the law in force: there is a 
group of people that determines what is actually “subjectively right”,227 the judges, who 
somehow share an ideology (although sometimes they are “white sepulchres” – Pattaro 
2005: 240), and transfer to external reality the norms that are believed in (Pattaro 2005: 
232ff). When it comes to determining what the content of the law is, there are four 
groups involved whose sayings have differing weights: lawmakers, practitioners of the 
scientia juris, judges and other officials,228 and interest and pressure groups. For Pattaro, 
among these subjects judges have a special position, mainly because they decide upon 
the law that will be applied with force. “Hence the law in force is what judges (and 
officials capacitated to take coercive measures) understand as law in force: It is what they 
apply as law in force, as such to be applied by force, if necessary” (Pattaro 2005: 238).

Much like Ross (supra, 105), this does not mean for Pattaro that the law in force is 
constituted by whatever the judges arbitrarily decide because of their particular interests 
or caprices. The judiciary beliefs that are to count as law are those they “believe to be law, 
and so apply as law” (Pattaro 2005: 239).

The intertwining of norms and force, and the fact that the law is, when all is said 
and done, what judges materialize through their forceful acts, shows that the law in 
force is actually a form of domination, even when “liberal and democratic” (Pattaro 
2005: 240). The reality that ought to be, unlike the reality that is, “is largely, if not 
completely, contingent on authority, power, influence, suggestion, and charisma, that 
is, on domination” (Pattaro 2005: 241). Norms proliferate through domination 
(by instantiating types of circumstance of norms of competence) and the effective 
instantiation of norms is determined (Pattaro 2005: 241-242). 

227 What Pattaro calls subjectively right is not what subjects believe to be objectively right (what is ought 
according to the believed norms), but the translation of what is objectively right to the position of agents, 
be it passively (duties, obligations, etc.) or actively (permissions, rights, etc.) (Pattaro 2005: 7).
228 “Those who use force to exact compliance with the directives they themselves enact, believing that this 
way they are obeying and enforcing the law in force (…), and whose meaning they themselves explain and 
state” (Pattaro 2005: 236).
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This role of domination leads to force and violence being central characters of law 
that cannot be disregarded, says Pattaro. Not only are they the social “last resort” in 
conflict resolution, but they are also the ground of any possible form of coexistence.229 
Additionally, it highlights the radically heteronomous character of legality, as a form 
of domination that is external to its addressees. It might be that norms are in the 
addressees’ psyches, but they were not put there by them.230 They got there by the 
socializing processes of individuals, the acquisition of primitive norms and the subjects’ 
coming into contact with the external reality that, through the possibilities of normative 
proliferation, imposes norms through domination:231

 “Through social-interaction and socialisation processes, the sociocultural environment  
 shapes human personality and drives primitive norms (and other primitive beliefs) into the  
 brains of individuals. Believers develop their normative systems from primitive norms  
 through illative operations (…) largely controlled by the social and institutional environment  
 (…): These systems are here understood as clusters of beliefs, primitive and derivative. They  
 are the believers’ reality that ought to be” (Pattaro 2005: 369).232

However, this emphasis on externalities does not diminish, in any way, the psychological 
character of Pattaro’s theory and his explanation of norms as exclusively mental 
phenomena. As a matter of fact, he criticizes both Ross and Hart for not having taken 

229 “We may try to soften through our culture the compelling force embedded in our social environment, or 
we may try to do so through critical and enlightened ideas as well as through political wrangling. But despite 
recurrent contrary illusions (anarchism, Marxism, etc.), the law, the state, and the ambiguous intertwining 
of norms and organised force by which they are characterized cannot be abolished, if not at the cost of 
putting an end to all kinds of social coexistence” (Pattaro 2005: 242).
230 “The normativeness of law is heteronomous because it depends largely on authority: Jus quia jussum; 
“What is right is right because prescribed.” I welcome this Latin expression: It serves to point out that 
directives and texts validly issued by a sovereign authority do bring about heteronomous derivative norms 
in the brains of believers (…)—norms that no artifice, however elegant, can retrace to the addressees’ 
autonomy, despite the fact that the addressees of the authority’s directives or enacted texts do believe in the 
competence norm institutive of the sovereign authority” (Pattaro 2005: 242).
231 Pattaro relies on mixing the approaches of researchers of artificial intelligence and of sociologists to 
understand the construction of personality and how the interaction between individuals and society occurs 
(Pattaro 2005: 371ff).
232 This does not mean, of course, that once a norm has been interiorized it becomes fixed forever in a 
person’s psyche: “Primitive norms (and other primitive beliefs) originally driven into the human mind by 
the sociocultural environment can be as a matter of fact further shaped or revised by believers through 
personal processes of critical revision. Even dramatic changes occur, as with Saint Paul’s conversion on his 
way to Damascus” (Pattaro 2005: 370).
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their own theories down this path,233 which Pattaro judges to be inevitable, especially 
when feelings and emotions are involved in the construction of deontology:234 

 “In my opinion, what we experience in a strictly deontological way—as binding per se, or  
 as normative, on my characterisation of norms—originates not in mere rationality (even  
 when the contents of the norms we believe in make rational sense from many points of  
 view), but to a great extent in some activity of the brain designated by mentalistic terms, such  
 as “emotion” and “feeling” (and by philosophical terms such as “hypostasis” and “reification”),  
 an activity that several scholars persist in not wanting to take into consideration when it  
 comes to explaining morality or law” (Pattaro 2005: 396-397).

Of course, a big deal of our acquisition of knowledge of psychological states can only 
come from externally observable assets. However, to understand the internal dimension, 
external behavior is relevant only epistemically (i.e. as a knowledge medium), not 
ontologically (Pattaro 2005: 405).

III.	The	shortcomings	of	putative	normativism

As I pointed out in the previous chapter, the conclusions reached by legal realism are to 
a great extent unavoidable: once jurisprudence makes a serious effort to talk about law 
as it is and as it appears factually in the world, the classic understanding of entities such 
as norms, duties and rights must be reevaluated. Even more, their very entity becomes 
untenable and the traditional concepts of legal theory appear in the light of a non-
scientific scheme, which persists in legal language through the force of habit and in a 
more or less unconscious disguise. 

In these circumstances, the starting point has to be to concede that the supposed 
binding character of law and at least an important aspect of the factual existence of legal 
systems are putative matters; hence, overall, Olivecrona’s and Pattaro’s accounts are 
correct. However, the forms of legal realism we have dealt with show some important 
shortcomings. Roughly, realists paradoxically transfer to the realm of psychology some 
of the characteristics that normativism and the will theory had explained the law with, 
without taking into account the peculiarities of the field where law ended up being 
233 In the case of Ross, Pattaro notes that he was too committed with ascribing a scientific value to 
jurisprudence according to the requirements of logical empiricism, which lead him to include the principle 
of verification and the idea of predictivity (Pattaro 2005: 391-392; cf. supra, 129 and Ross 1958: 34ff). 
Hart, on the other hand, anchored the normativity in the practices of officials to run away from the 
exclusively psychological theory, although he took into account the psychological level in the internal point 
of view (Pattaro 2005: 392; cf. Hart 1961: 100ff).
234 It is no surprise, then, that Pattaro sees the future of deontological discussions in the realm of 
neuroscience. Cf. Pattaro 2005: 403.
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situated. This last issue is particularly relevant to our understanding of the binding 
character of the law, as will become clear in the following chapter. Additionally, it can 
be noted that our characterization and our knowledge of existing law, and the way in 
which we make sense of it, do not seem to correspond to the particularities of the realm 
in which the psychological realists located the law in force.

 1.  The structure and the object of legal beliefs

Despite declaring that the psychological experience of deontology lies “to a great extent 
in some activity of the brain designated by mentalistic terms, such as ‘emotion’ and 
‘feeling’ (and by philosophical terms such as ‘hypostasis’ and ‘reification’” (Pattaro 
2005: 396-397), Pattaro’s analysis of the psychological elements that constitute 
the “reality that ought to be” is surprisingly precise, organized and coherent. Such a 
construction is useful to engage in illative procedures and analysis on what is due or 
not inside a normative system. Nevertheless, precision, organization and coherence are 
predicates of systems, such as intricate normative corpuses that are deemed to exist in 
a deontic metaphysical sphere, but not necessarily of beliefs. In the following pages I 
will examine how a systematic analysis of norms as putative entities is at odds with the 
structure of beliefs and how it is mistaken to develop, first and foremost, a normativist 
analysis of the object of the actual beliefs that are legally relevant; in order to do so, I 
will first briefly refer to the logical structure of a belief, following Searle’s approach to 
the philosophy of mind.235

Having turned our attention to beliefs in our inquiry on legality and its binding force, 
it is useful to see what the logical structure236 of a belief is and consider some of its 
characteristics that are relevant to our study. Beliefs are intentional states,237 that is, a sort 
of mental238 faculty that represents objects. As such, they have a representative content 

235 The structures of beliefs and, more generally, of intentional states are highly contested problems in the 
philosophy of mind. It is impossible to deal here with the discussions that occur in that field. Nevertheless, 
I do find Searle’s explanatory model to be highly useful at pointing out certain aspects of beliefs that are 
at odds with the theories of legal realists that we have presented so far, making it a worthwhile addition to 
the present analysis. This notwithstanding, it is important not to lose from sight that Searle’s approach is 
not uncontroverted.
236 On the difference between the inquiries on the ontological and the logical statuses of intentional states, 
see Searle 1983: 14; id. 2004: 188.
237 Here I do not use “intentional” in the common meaning of something being voluntary, but in the 
technical sense of the philosophy of mind, according to which certain phenomena of the mind, such as 
beliefs, desires, hopes, etc., are directed (intended) to something other than the mind. Current debates 
on intentionality, in this sense, were inaugurated by Brentano, when he described intentionality as the 
essential character of mental phenomena (cf. Brentano 1874: 68). Intentionality has constituted a central 
chapter of the philosophy of mind ever since.
238 The treatment given to beliefs by Searle appeals to the concept of “mind” and not to that of the “brain”, 
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(the representation of the intended object) and a psychological mode (the manner in 
which the intentional state relates to its content). In that sense, the representative content 
“that it is raining”239 can be intended through different modes (“I hope that it is raining”, 
“I desire that it is raining”, “I believe that it is raining”, among others – Searle 1983: 6). 

Concretely, what characterizes beliefs among other intentional states is having what 
Searle has called a mind-to-world direction of fit: In the same manner as assertive 
speech acts have a word-to-world direction, that is, that they are true if they match the 
way the world is, the psychological mode of a belief is satisfied when its propositional 
content corresponds to the world (Searle 1983: 5ff). “In the case of the belief, the 
intentional state is supposed to represent how things are in the world. The belief is, so 
to speak, responsible for fitting the world” (Searle 2004: 168).240 In this sense, given this 
parallel between the directions of fit of beliefs and assertive speech acts, it is clear that, 
among intentional states, the former is the one that mirrors best the latter: that is why 
they both can be true (if they fit the world) or false (if they do not). 

However, this responsibility of “fitting the world” does not mean that the intentional 
state itself must be caused by the actual state of affairs that is believed in: beliefs are not 
self-referential intentional states, so it is possible to believe something that is not actually 
the case, although such belief would obviously be false (cf. Searle 2004: 170; 1983: 
47ff).241 Hence, a false belief does not alter the existence of the belief as an intentional 
state in a subject’s mind. Indeed, to say that a subject has a determinate belief, it is 
enough to ascertain that a subject has a certain psychological mode with a mind-to-
as Pattaro does in some of his statements (e.g. Pattaro 2005: 127, 369). Although this seems to suggest 
that Pattaro takes a materialist stance in the famous mind-body problem of the philosophy of mind, I 
think those references make no difference in his analysis of the structure of beliefs qua beliefs. As a matter of 
fact, his dissection of norms and beliefs is not done in materialistic terms. In any case, I subscribe to Searle’s 
minimization of the weight of the mind-body problem as a wrongly formulated debate (“The ‘mind-body 
problem’ is no more a real problem than the ‘stomach-digestion problem’” – Searle 1983: 15; see also id. 
2004: 107ff).
239 Some intentional states have non-propositional contents, like loving someone. Beliefs, however, are 
always propositional (cf. Searle 1983: 5).
240 It should be noted that there is nothing mysterious about the “representation” of intentional states in 
Searle’s characterization. The representation proper of intentionality is simply the same as the representation 
of speech acts: “[T]he sense of ‘represent’ in which a belief represents its conditions of satisfaction is the same 
sense in which a statement represents its conditions of satisfaction. To say that a belief is a representation is 
simply to say that it has a propositional content and a psychological mode, that its propositional content 
determines a set of conditions of satisfaction under certain aspects, that its psychological mode determines 
a direction of fit of its propositional content, in a way that all of these notions – propositional content, 
direction of fit, etc. – are explained by the theory of speech acts” (Searle 1983: 12).
241 “Notice that Intentionality cannot be an ordinary relation like sitting on top of something or hitting it 
with one’s fist because for a large number of Intentional states I can be in the Intentional state without the 
object or state of affairs that the Intentional state is ‘directed at’ even existing. I can hope that it is raining 
even if it isn’t raining and I can believe that the King of France is bald even if there is no such person as the 
King of France” (Searle 1983: 4).
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world direction of fit, regarding one propositional content and with disregard to the 
actual existence of the object, which will only determine if the intentional states is 
satisfied (true) or not (false). In the simplest terms, a false belief is still a belief.

In addition to their logical structure, there are two characteristics of beliefs which are 
relevant to point out for our purpose, as I will explain it in the following pages. I mean 
the aspectual shape of beliefs and their embeddedment in a network of intentional states 
against a background. 

First, as Searle has pointed out, beliefs (like every other intentional state) have an 
aspectual shape, because representations are done “under certain aspects and not others”. 
The objects that are believed in are always intended under the particular aspects of the 
propositional content of the belief; “[t]hus, if I have a belief that it is raining, the content 
of my belief is: that it is raining. And the conditions of satisfaction are: that it is raining 
– and not, for example, that the ground is wet or that water is falling out of the sky” 
(Searle 1983: 13).

Second, the constitution of beliefs depends of their “position in a Network of other 
Intentional states and against a Background of practices and preintentional assumptions 
that are neither themselves Intentional states nor are they parts of the conditions of 
satisfaction of Intentional states” (Searle 1983: 20). When a subject believes, for 
example, that it is raining, said subject must have other concomitant beliefs, such as 
“that rain consists of drops of water, that these fall out of the sky, that they generally 
go down and not up, that they make the ground wet, that they come out of clouds in 
the sky, and so on more or less indefinitely (Searle 2004: 172)”. It is only in such a 
network that any intentional state can deliver its conditions of satisfaction, which has a 
very important consequence: beliefs, as other intentional states, cannot be individuated 
neatly and always refer to the rest of the network (Searle 1983: 19). Furthermore, it is 
important to note that this network of intentional states is not constituted exclusively 
by the logical consequences of the intentional state in question. Searle brings up the 
example of Jimmy Carter having the desire to become President of the United States. 
In order for him to have that desire, for example, he must include among his beliefs 
some that are not logical consequences of the mere propositional content of “being 
president of the United States”, such as “that the United States is a republic, that it has 
a presidential system of government, that it has periodic elections, that these involve 
principally a contest between the candidates of two major parties, the Republicans and 
the Democrats, that these candidates are chosen at nominating conventions, and so on 
indefinitely (but not infinitely)” (Searle 1983: 20).
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The elements of the law, according to the psychological realists’ portrayal, are some 
sort of normative beliefs or, more narrowly, beliefs in norms. Following the Searlean 
account I recalled, there are at least three things that an explanation of these beliefs 
must respect: 242 first, beliefs are not necessarily logically consistent or true, so it is not 
possible to present a system of the logical conclusions that follow from a set of beliefs as 
an explanation of the actual beliefs a subject has; in Searle’s words, “[c]omplex logical 
and mathematical proofs show what our belief in the premises commits us to believing 
in the conclusion. They do not show that we really believed the conclusions all along” 
(Searle 2004: 79). Second, an inquiry on what people believe in must take into account 
the aspectual shape of these beliefs: it is not the same to believe, for example, that 
utterances that express the people’s will are binding as it is to believe that those same 
utterances are binding because of a deontic mechanism involving a basic norm. Third, 
the identification of a normative belief cannot be a process of a mere individuation of 
a belief in the content of a norm, because it is necessary to put the belief in a network 
of other intentional states (and against a background of non-intentional states), some 
of which are not even necessarily normative and can even appear to be, beforehand, 
circumstantial.243 The analyses of authors like Pattaro, even if accurate in leading the 
ontology of law to the minds of subjects, miss these marks in the structuring of the 
apposite beliefs, as I will explain in the following pages.

The beliefs that realists have identified as relevant to law, as such, do not need to be 
necessarily as neatly structured as the systematically interconnected set of norms that, 
for Pattaro, form a system of rules that proliferate from each other and regulate 
conduct like the objective normative systems of the authors that realists criticize. On 
the contrary, these beliefs are subject to the many flaws that humans can deploy in 
their reasoning, and therefore can be contradictory, obtuse, inconclusive, arbitrary and 
242 The following considerations are related to the alleged existence of a norm as a strictly psychological 
phenomenon. When it comes to the existence of a rule as a matter of fact, it might be necessary to take some 
additional circumstances into account, because the truthful affirmation of the existence of a rule can include 
that certain external facts are true as well. Indeed, given that beliefs have a mind-to-world direction of fit, 
in contexts such as the legal one, a belief in a norm will only be true if some external facts are given (like 
some practices by the courts and, of course, also the beliefs of other subjects as verifiable matters of fact). 
If I choose to believe that, for example, adultery is a crime in Colombia, my belief would be false even if I 
experienced the norm as valid, because it is factually true that most (or all) relevant subjects do not believe 
so and, in addition, certain practices (e.g. the incarceration of those who commit adultery) do not occur. 
In this sense, Searle himself refers to rules as factual elements (notably, vis-à-vis “institutional facts”  – cf. 
Searle 1964: 54). In the immediately following pages, I will leave this issue aside, focusing only on what 
Ross calls “the experience of validity” (Ross 1968: 86), that is, the belief in the binding character of norms. 
In any case, it must be remembered that this experience itself is a crucial element of the wider concept of 
the existence of a norm (cf. supra, 94), and the belief in the external existence of a rule will include, among 
its conditions of satisfaction, that the experience of validity is effectively had by a set of relevant subjects.
243 This in what respects to legal ontology. Legal doctrine and practice, on the contrary, can (and should) 
elaborate systems and models that isolate legal norms as more or less individuated prescriptive propositions. 
Vid. infra, n. 245.
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inconsistent. Once legal obligation and norms of law are presented as beliefs, one cannot 
translate the systematic character of normativism to the unsystematic, contradictory and 
fantasy-laden realm of beliefs.

To illustrate this point, it might be useful to offer a parallel comparison between 
the realms of theology and religious anthropology. A theologian might be seriously 
puzzled by religious truths that seem, somehow, contradictory with each other or that 
simply cannot be according to logic. However, there is no difficulty whatsoever for the 
anthropologist who registers that religious people believe in a set of inconsistent ideas. 
The main difference between both approaches is that of their object: the theologian is 
dealing with religious truths as objects of reality, while the anthropologist records the 
beliefs in those supposedly existing objects of reality. Because of this difference, the 
theologian must aim at consistency in his understanding of religious reality, because 
inconsistency will compromise the truth of his conclusions. If it is true, for example, 
that God does not will the existence of evil, but it is also true that every occurrence in 
the universe is willed by him, the theologian must search for an explanation for the 
existence of evil. The anthropologist, on the other hand, has no problem registering that 
a religious person believes in those two inconsistent statements.

Normativist authors, to some extent, have a similar approach to that of the theologian. 
Norms do exist in a deontic universe that is real, hence their existence must be justified 
and statements about them must be consistent with each other. That is the core of the 
normativist constructions of the legal order as a pyramidal structure: norms come to be 
because of a system of delegations that leads to a proliferation of norms, which leads 
to valid norms when the procedures are done “rightly”, but can also lead to wrong 
procedures, in which validity simply does not occur or is in a pending state. Therefore, 
the normativist will claim that, in a legal system, incompetent authorities do not really 
create norms when they execute directives that fail to instantiate norms of competence 
properly. The deontic status that comes from a norm incompetently created simply does 
not arise in the realm of deontology.

The realist, on the other hand, is supposed to follow a procedure similar to that of the 
anthropologist. If norms are beliefs, and law is constituted (among other things) by said 
beliefs, the whole of the law can be completely inconsistent. Furthermore, it can even 
defy the very logic of norms, and show that a belief in a norm simply does not produce 
the psychological consequences that should be produced if the believer were consistent. 
Therefore, it is very difficult to accept Pattaro’s highly rational understanding of the 
proliferation of norms in people’s minds. As already mentioned, he considers that once 
a set of primitive norms has been internalized by a subject, like some sort of root of 
deontic reason, a set of derivative norms follow through different instantiations of 
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the types of circumstance of the primitive rules. But this need not necessarily occur. 
Actually, deducing the content of a set of norms in a completely consistent manner out 
of some primitive norms is an almost impossible task in most cases, not just because of 
the rather obvious difficulties of assessing when and how types of circumstance have 
been instantiated, but simply because logical deductions are procedures that are prone 
to mistakes and because there is no reason to assume that the primitive norms will not 
be inconsistent with each other; in fact, given that they are acquired through varied 
socialization methods, they will most likely be inconsistent. Therefore, the proliferation 
procedure that Pattaro points out will probably lead to believing in norms that, 
according to other norms which are believed in, do not exist; however, many believers 
could still be in a state of doxia towards those norms and they might even be supported 
by organized violence. In order to prove so, one does not need to imagine the workings 
of a mind that is too careless in its deductions: whenever in a legal system there is a 
debate regarding the validity of norms (which occurs very often), especially when core 
political issues of authority and power are at hand, the proliferation system has not 
worked like it would if norms existed extra-psychologically. 

Psychological normativists have imported from objectivist normativism the 
characteristics that its defenders had ascribed to the metaphysical deontic world. 
Pattaro goes as far as suggesting that there are a set of predispositions that follow 
from one’s position according to a norm: if I am in a state of doxia and exousia, for 
example, I am “supposed” to react in one way or another in the face of not-compliance 
by the duty-holders. But what if I do not do it? It is perfectly possible and, in several 
scenarios likely, that I will react inconsistently towards non-compliance. Idiosyncrasy, 
error, character, and sheer irrationality, among an infinite set of possible states of mind, 
will very likely lead a subject to believe in norms in a way in which the doxia-adoxia, 
deontia-adeontia and exousia-anexousia pairs do not function in the balanced and 
predictable way that Pattaro suggests. Notably, this observation puts at risk one of 
Pattaro’s most interesting contributions, that is, the link between doxia and dikedoxia. 
According to the latter, to believe in a norm entails believing in the rightful character of 
forced compliance. Therefore, the expectative of coercion is put in the minds of believers 
as a consequence of believing in norms; but this is an empirical reality that could simply 
be different and that—in many cases—simply does not occur.244

Of course, one could argue that these internal workings and relations between norms 
only apply if people believed in norms consistently, if people acquired primitive norms 
244 Even the opposite holds in several circumstances: it is not completely outlandish to hear people believing 
in rightful forced compliance, even when the norm that has been supposedly violated has been discredited 
as a norm. An angry and unsatisfied client can yell at his lawyer, “The law can say whatever it wants, he 
ought to pay me”, regardless of the inconsistency of his words. Such inconsistent beliefs, however, are the 
realm where law is located.



The putativity of legal obligation  

185

that are consistent with each other and if people drew the right conclusions that follow 
in processes of proliferation. But if this procedure is followed, norms would be analyzed 
as objective deontic beings and no longer as the objects of human belief: they would be 
seen as if they were what realists have said they are not.245

Additionally, the transference of the normative system from a metaphysical realm to 
subjective reality has to deal with the fact that normativity, understood as a reason for 
action, can really play a very insignificant role in several areas of behavior. Pattaro, 
as it was explained, sees the existence of norms in a conjunction with their conative 
level. But what if norms are believed but only “talked about” and actually lack conative 
power? That is, what if people talk about norms as valid but rarely ever adhere to them 
because of believing in them? Putting cases of deviance aside, it is perfectly possible that 
compliance with what norms command is done because of reasons different from the 
norms themselves. Pattaro is completely aware of this possibility and deals with it 
under the name of “white sepulchers”, as pointed out above (supra, 170). But somehow 
he seems to think that “white sepulchers” are a rather exceptional case (which somehow 
contrasts with his emphasis on the role of force and sanctions). However, relying on the 
works of social scientists, Schauer has concluded that legal norms as such seem to have 
a rather weak conative effect in certain societies (particularly, the people of the USA – 
cf. Schauer 2015: 57ff). Even if these analyses were incorrect, it is a social possibility: 
a society could perfectly well be very cynical about their system of law and, despite of 
external talk about normativity, internally the reality that ought to be could be inexistent 
or at least interpreted consistently in a teleological manner.

Now, regardless of how we subjectively experience ideas of norms, we do talk about them 
and about positive law as external and objective realities (as an effect of what Pattaro 
calls catholodoxia). It can perfectly be the case that what happens externally does not 
reflect the existence of psychological beliefs in norms. As Pattaro himself has pointed 
out, judges can be white sepulchers, and the fact that they rule in one way or another 
does not mean that they do it because of a normative belief (Pattaro 2005: 240). To talk 
about the law in force, he says, one could simply use a rule of recognition as a criterion, 

245 This does not mean, of course, that if law is understood as a set of beliefs it cannot be furtherly 
systematized scientifically and that it cannot be modelled with the use of deontic logic and other rigorous 
rules. Such talk of normative systems is certainly very useful for legal science, but it answers different 
questions than those involved in strict legal ontology. The distinction between a claim about what norms 
are in reality and what they amount to for the scientific purposes of the construction of a normative system 
is very clear in Alchourrón and Bulygin’s exposition of the advantages of their theory of normative 
systems: “Our definition of normative system does not pass judgement on the ontological status of the 
norms. The treatment of norms as sentences (i. e. linguistic entities) is not incompatible with the view that 
they have extra-linguistic (ideal) existence. The only thing presupposed in the definition is that norms can 
be expressed in a language, that is, by means of sentences. This seems incontrovertible” (Alchourrón/
Bulygin 1971: 60).
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regardless of its normativity (Pattaro 2005: 158ff). But if this is the case, the law in force 
would be different from the so-called norms of law. What do we make of the law in force 
if, for example, judges’ decisions on a particular case are always (or at least usually) taken 
by white sepulchers? Furthermore, whenever we are confronted with legal parlance, we 
always run into talk about norms, duties, sovereignty, authority, binding force, etc. If 
we ran into a legal system in which we did not, we would certainly not be inclined to 
grant it the nomen of “law”. Hypostasis is a character of every legal system. Interestingly 
enough, and somehow paradoxically with his perception of other psychological states 
towards the law, Pattaro documents this case as a mere likelihood: “Catholodoxia, 
on my characterisation, sometimes comes with the ontological assumption—properly, a 
reification or hypostasis—that the object of one’s belief subsists of itself, independently 
of what anyone believes” (Pattaro 2005: 216 – emphasis added).246 But unlike norms 
as reasons for action, the belief in the substantial character of duties, rights and norms 
always appears when we talk about the law. 

Perhaps this assumption has a higher role in the realm of legal beliefs than norms. 
The law in force, I claim, has a root in beliefs, but in a different manner than the one 
presented by psychological normativism. And it is not enough to claim, in terms of 
legal ontology, that the beliefs that are relevant can be translated into “beliefs in norms”, 
because beliefs have an aspectual shape. For example, a belief that a right is an x and the 
belief that I do have an x, according to the rules of deontic logic or to the interpretation 
rules of a particular system, could be translated into a norm according to which others 
must refrain from certain behaviors; however, this does not mean that I believe in the 
existence of that norm. Paraphrasing Searle, if I believe that a right is an x, the content 
of my belief is that a right is an x. 

Not surprisingly, in a case like the establishment of the National Front in Colombian 
public law, psychological realists would end up offering a very similar answer to the one 
that we speculated would be given by defenders of the pure theory of law: they would 
probably say that the legality and binding force of the suspension of the normative 
order because of an exception would follow from a belief in a primitive norm (what 
Kelsenians would have called a basic norm), according to which direct popular decisions, 
like the one allegedly taken in the Plebiscite of 1957, are binding. Such an expedient, 
however, presupposes that laymen, judges, lawyers, etc. have a belief of which we have 
no empirical evidence different from the fact that the practices of those subjects would 
be explained if such a rule were presupposed. But this is no longer an inquiry on actual 
but in hypothetical beliefs. The truth of the matter is that explaining what would make 

246 Raz himself, as we referred supra, distinguished norms from other exclusionary reasons because of their 
hypostasized character (cf. Raz 1975: 77-78).
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sense is not the same as explaining what is, and the realist creed demands an answer to 
the latter question, not the former. 

Finally, the translation of the beliefs in law in terms of a precise normative system turns 
its back to the network of intentional states in which any of these norms could even 
mean anything. The determination of the whole of the network that makes a belief 
intelligible is, undoubtfully, almost impossible to determine. However, legal systems 
occur in very specific contexts and, due to that, they take the shape of those very 
contexts. It is impossible, or so I claim, to make any sense of the content of a legal 
system without attending to certain core beliefs that seem to accompany specific forms 
of legal orders, such as the link between an ideology of constituent power in the case of 
contemporary domestic systems of law. I will come back to this issue on the following 
chapter, but it suffices to mention here that it is impossible to individuate beliefs in 
norms, when describing the ontology of law, without asking questions regarding other 
core beliefs, such as their changeable status (does a group of people believe that it is 
possible to change those norms?), their necessary or contingent links to authorship (does 
that group think that those rules are posited? By whom do they think they are posited?), 
among others. 

 2.  Knowledge of law and reification

The theoretical accounts we have described both in this and the previous chapter have 
circled, to a great extent, around the role of validity as binding force (or, better yet, the 
belief in such a force) in the determination of validity as factual existence. The doubts 
that have arisen from the realist account of the law in force, however, invite us to try an 
inverse approach to determine what the belief in the binding force of the law is: taking 
factually existing law for granted, we can follow a thread to see what a belief in validity as 
binding force amounts to vis-à-vis legal systems. We will follow this cue for a very simple 
reason, namely that assessing factually existing law is actually unproblematic. 

Indeed, in order to locate the law somewhere in reality, a first fact must necessarily 
be acknowledged: We know the content of the law. Experts in different areas of 
jurisprudence, practicing lawyers and pretty much any careful person interested in 
doing so are, in principle, endowed with an ability to know what the content of the 
law is (although most people do not actually possess extensive legal knowledge and, 
certainly, not even the best qualified jurists know the system in full). This very simple 
fact is of the highest importance, because if the contents of the law can be known, we 
somehow have direct or indirect access to the repositories of legality. 
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Realists have made a very good case of pointing out that the only repository of normativity 
is mental, as there is no possible deontic ground outside psychological constructions 
where so-called deontic statuses and norms could dwell. However, our knowledge of the 
law does not seem to rely on psychology at all. When any subject acquires either a law 
textbook or a copy of a legal code, he certainly trusts that the information he is receiving 
is accurately “the law in force”, and that is how most people derive their knowledge of 
the law. But said trust is not based in the idea that the people that have produced these 
informative texts have, in any way, performed a psychological query of the beliefs of 
judges, lawyers or laymen. Such polls have never been performed. There are indeed some 
psychological assumptions in the procedures followed and they refer to the external 
marks of the directives that constitute law: editors of legal texts, for example, know that 
the texts that are promulgated in certain official newspapers constitute valid domestic 
law and that, therefore, it can be reproduced with certainty. Now, when queried on 
why those external marks are sufficient reason to deem those texts valid, it is more than 
likely that the answers will be very varied. Some will simply say that they do not know, 
others might give circular answers (“it is valid, because the constitution says so, and 
the constitution is valid because it says so”) and I venture that most would provide a 
political tenet to justify the whole apparatus, such as granting validity to a constitution 
for its supposed democratic origin (“it is valid, because the constitution says so, and the 
constitution was made by the people”). 

Since legal realists are almost everywhere a minority, it is quite certain that no editor 
will say that the text of law he deems valid rests on the constitution’s demographically 
extended popularity. As I noted earlier, Olivecrona considers that the psychological 
ground of any inference to determine the validity of law is the universal respect for the 
constitution inside a community (Olivecrona 1971: 90-91; 1940: 63ff). But no legal 
editor or author of legal textbooks has ever conducted a survey on the popularity of the 
constitution in order to determine what norms are valid. Of course, one could argue 
that it is unnecessary to do so, because there are several external factors in day-to-day life 
that reflect which is the respected constitution in a society. Some authors have followed 
this path: Ross’ criticism of psychological realism, as mentioned in the previous chapter, 
points in this direction; Pattaro’s own reading of the law in force does too. 

Indeed, one cannot talk about validity, says Ross, by simply engaging in a psychological 
inquiry. Law is not an individual phenomenon (that is, the beliefs of only one subject), 
and it appears as a rather uniform external phenomenon, “not merely as a subjective 
opinion which can be measured by means of a Gallup poll among professors of law” (Ross 
1958: 72). Ross’ alternative is to include the principle of verifiability in jurisprudence 
and to understand legal scientific propositions as predictions of judges’ behavior done 
accordingly to their putatively binding ideology (i.e. psychology – Ross 1958: 35).
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There are several criticisms to Ross’ approach for relying on verifiability, as it was referred 
to in the previous chapter (supra, 128). But a point he made still stands: our knowledge 
of the law is derived from an external observation that disregards inquiries on internal 
states. This does not mean, of course, that norms and their binding character are no 
longer an internal issue, like psychological realists have pointed out. But I claim that an 
examination of the external elements that lead us to legal knowledge shows that the set 
of beliefs that constitute legality are not referred exclusively and not even primarily to norms. 

First of all, let us see if the external elements through which we assess what the law in 
force is are judiciary decisions, like Ross and Pattaro claim. Against this idea, it can 
be noted that in several legal spheres it is possible to speak about the content of the 
law in opposition to that which judges believe in, when it is considered that they have 
misunderstood what the law is and made factual mistakes in their decisions. When 
judges make decisions they honestly believe to be legal, it is still possible to say in certain 
contexts that they were “wrong”. Consistently with his departure point, Ross tackles 
this argument saying that a legal decision can be wrong if “it appears most probable 
that in [the] future the courts will not follow the decision”, but when several “wrong” 
decisions become the most likely decision, what actually happens is a change in valid 
law (Ross 1958: 50). However, this is not the case in legal parlance, as it can be proven 
with actual cases (which, by the way, could be merely hypothetical and still prove the 
point I will make later on this).

In effect, in certain systems of law a judiciary decision, even if systematically repeated 
during an extended period of time by most or even all judges, can be still be deemed 
wrong and illegal if the ideology and beliefs of some of the subjects involved disregard 
judicially created law. This is very common in civil law systems and especially in legal 
fields where the principle of legality is particularly praised, like criminal law, centered 
on the nullum crimen, nulla poena sine lege brocard. In these cases, the very repetition 
of the wrong decision, regardless of how judges feel about it, is said to highlight a state 
of illegality in the whole judiciary habit and not to count as a modification of the law.

An example from Colombian criminal law might cast some light on this issue. The last 
paragraph of article 30 of the Colombian Penal Code (CPC) rules that subjects who 
intervene in a crime and do not have the special qualifications required in its description 
will receive a punitive diminishment.247 As defined by the law (art. 29 CPC), a so-called 
author (roughly equivalent to common law’s principal) of a crime must always have, 
247 Article 30. Participants. (…) A diminishment of a quarter of his punishment will be granted to the 
intervenient part that does not have the special characteristics required in the criminal description and 
concurs in its realization). [Original text: Art. 30. Partícipes. (…) Al interviniente que no teniendo las 
calidades especiales exigidas en el tipo penal concurra en su realización, se le rebajará la pena en una cuarta 
parte].
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among other things, the special qualifications required in the crime’s description (for 
example, the author of the crime of embezzlement must always be a civil servant); if not, 
his intervention in the crime necessarily has to be of a subordinated quality (like that 
of an accomplice).248 According to this, the diminishment of article 30 can only apply 
to subjects with a subordinated intervention in the crime, such as accomplices, because 
it refers to subjects who do not have the special qualifications of the legal description. 
Nevertheless, the Supreme Court of Justice, arguing that accomplices already have 
their own diminishment when they intervene in crimes (second paragraph of article 30 
CPC), ruled in 2003 that the diminishment for lacking the special qualifications applied 
only to “authors” (who, by definition, cannot be in the type of circumstance of the last 
paragraph of article 30 CPC).249 Needless to say, several experts in criminal law criticized 
this decision as being against the law and still hold it to be legally wrong.250 However, and 
despite the fact that in Colombian law the Supreme Court’s decisions only have inter 
partes effects and do not constitute mandatory precedents, the sentence at hand has been 
consistently and massively emulated by lower instance judges ever since.

According to Ross’ view, this repeated “mistake” has made that the predictable outcome 
of a ruling is that the diminishment of the last paragraph of article 30 will not be applied, 
hence it must be deemed that valid law states that it does not apply. But since criminal law 
248 “Taking the principle of legality as a departure point, a principle of constitutional and legal nature, in the 
sense that no one can be judged but according to laws pre-existent to the imputed act, it is unquestionable 
that to be an autor, in any of its modalities, either in special or in duty-infraction crimes, it is indispensable 
that said autor meets the special or personal qualities or that he infringes that specific duty. On the contrary, 
no matter the weight of the causal contribution of the person who does not meet those personal or special 
conditions or who does not infringe the duty, said person will necessarily have the quality of a participant, 
that is, an instigator or an accomplice. Expressed differently, in no event and for no reason can an extraneus 
be the autor of a special or a duty-infraction crime” (Córdoba Angulo 2004: 81 – translation is mine). 
[Original text: “Partiendo del principio de legalidad, de naturaleza constitucional y legal, en el sentido de 
que nadie podrá ser juzgado sino conforme a las leyes preexistentes al acto que se le imputa, es indudable 
que para ser autor, en cualquiera de sus modalidades, en los delitos especiales o de infracción de deber, 
es imprescindible que éste reúna las calidades especiales o personales o infrinja ese deber específico. Por 
el contrario, cualquiera que sea el aporte causal por parte de quien no reúna esas condiciones personales 
o especiales o no infrinja el deber tendrá necesariamente la calidad de partícipe, es decir, determinador o 
cómplice. Dicho de otra manera, en ningún caso y por ningún motivo un extraneus puede ser autor de un 
delito especial o de infracción de deber”].
249 Colombian Supreme Court of Justice. Courtroom of Penal Cassation. Sentence of 8 of July 2003. 
According to a previous decision of the same courtroom (Sentence of 25 of April 2002), both persons 
with and without the special characteristics could receive the diminishment, which is also a clearly illegal 
interpretation (cf. Córdoba Angulo 2004: 90).
250 “… it really seems inexplicable, to say the least, that our Supreme Court of Justice, Courtroom of 
Cassation, holds in two decisions, against every principle and basic presupposition of authorship and 
participation, that an extraneus could be the co-author of a duty-infraction crime” (Córdoba Angulo 
2004: 82 – translation is mine. Vid, also, Torres Tópaga 2005: 96). [Original text: “… realmente resulta 
inexplicable, por decir lo menos, que nuestra Corte Suprema de Justicia, Sala de Casación (sic), en dos 
decisiones afirme, contrariando todos los principios y presupuestos básicos de la autoría y participación, que 
un extraneus pueda ser coautor de un delito de infracción de deber”].
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is thought to be an exclusively legislative creation, this change in interpretation, so clearly 
contrary to the text of the Penal Code, is still considered by most commentators to be 
a flagrant mistake that does not (and cannot) change the content of valid law. Many 
of these commentators do practice law and surely advice their clients of the probable 
outcomes taking into account the Court’s interpretation; yet, they believe the ruling to 
be illegal (not only contra legem, but contra ius). 

This seems like a rather irrelevant peculiarity of stubborn Colombian lawyers. But it 
actually shows something very important: people can actually believe that what the 
judges do, even if done massively and for extended periods of time, is not part of the 
law.251 And what experts and laymen believe is not trivial; actually, it is very important, 
because law, we were told by realists, is what people believe to be law. In the case at 
hand, criminal law is believed to be a fixed set of norms that determine under what 
circumstances penal liability can be ascertained; according to those rules, certain duties 
and rights are created and judges must simply “declare” them whenever they identify 
them as actual beings.252 

As this case makes clear, at least in certain circumstances judiciary decisions are not the 
source from which we derive our knowledge of what the law is, because even if they 
are consistent and applied through long periods, we can still deem them to be wrong. 
However, this seems like a small irregularity in a well-established order that says nothing 
about the whole; indeed, the claim that knowledge of law comes from the doings of the 
judiciary could be refined (or, better yet, un-refined) to refer to the bulk of the Penal 
Code or even legislation as a whole. But it is also easy to transfer this particular case to 
those in which a whole system is considered to be at the service of illegality. When a 
legal system is deemed to be hostage to usurpers, such as foreign invaders or illegitimate 
political leaders, the execution of power decisions is not thought to be legal by the 
“believers” (the ultimate repository of legality, as realism taught us), even if it is highly 
effective. But these believers do not deny the existence of the rights, duties and norms 
that are secured by the “real law”, that is, the one which is being ignored by the usurpers; 

251 This perception shows a Kelsenian bent among practitioners of law and legal scientists in Colombia 
(and that is why the construction of psychological realists such as Pattaro seems adequate in times of 
normality). As van Roermund points out, from Kelsen’s perspective, one could say truthfully that a 
norm is valid, without the acts of the system’s authorized agents being able to disprove it (a judiciary act, 
of any level, cannot disprove the existence of a norm or the truthfulness of a statement on its existence). 
Although efficacy of rules is indeed a condition of validity for the pure theory of law, once validity has been 
established, those very authorities cannot cancel the validity of statements; they could choose one truth 
value over the other to solve a dispute and bring certainty, but that does not decide the issue of its validity 
(van Roermund 2013: 26-27). Cf. Kelsen 1967: 211 and supra.
252 Of course, the theory that identifies judiciary rulings with “declarations” of legal statuses cannot be taken 
at face value (in this sense, cf. Olivecrona, 1971: 200ff). However, it does indeed constitute a core belief 
of functioning legal systems.
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as a matter of fact, they classify the usurpers as such with reference to those “objective” 
rights, duties and norms that they violate and disregard.

Now, this analysis does not necessarily mean either that our knowledge of the law is 
constituted only by those directives that display the external characteristics of legislation. 
An obvious example in this sense comes from the fact that natural law-oriented lawyers 
do exist and they seem to know more about the content of law than the average layman; 
nevertheless, some of them are prone to deny the legal character of a good part of positive 
law. And it does not suffice to simply point out that they are wrong, if we remember 
that norms and the law exist as beliefs. Thus the very norms which are believed in 
are the norms that exist.253 But even beyond the realm of natural law, positivist jurists 
who are entrenched—consciously or not—in the tradition of conceptual jurisprudence 
can regularly consider that legislation is wrong about the law, when it is not precise 
in the use of the terminology that has been objectified by legal doctrine or when the 
legal consequences ascribed to certain institutions do not correspond to those that 
would follow from the conceptual system. In these cases, what is understood as law is 
necessarily a set of objectified concepts to which—somehow—legislation owes to be 
descriptively adequate.254

It does not help either to explain the totality of the system as a coherent set of norms 
that are derived from a shared basic respect for the constitution, as it follows from 
Olivecrona’s account of law as a set of impersonal imperatives. It must be pointed 
out, as Spaak does, that Olivecrona does not provide any evidence of positive systems 
actually being based on such “respect” or “reverence” for the constitution (Spaak 
2011: 173). On the contrary, given that beliefs—I insist, the repository of the law 
for realism—can be inconsistent, it is highly probable that several people, including 
judges, legislators and jurists, actually consider the constitution or some of its parts to 
be illegitimate, without recognizing that the whole order of imperatives and of deontic 
statuses that follow from it are tainted or even inexistent (this is particularly likely in the 

253 This does not amount to an endorsement of soft positivism. Indeed, the inclusion of the beliefs of some 
jurists and practitioners into a positive system does not happen because a rule of recognition or any pedigree 
criterion refers to actual natural law, but because the propositional content of the “natural law” rules is given 
by actual and positive beliefs.
254 As an example, one can bring up a peculiarity of countries that have adopted the text of the Chilean Civil 
Code (like Colombia). Article 575 of said Code calls fungible the goods that get destroyed after their use, 
even though jurists widely understand, instead, that the fungible character of some goods is their ability to 
be replaced by other goods of the same kind (cf. Alessandri Rodríguez 1937: 17).  Several commentators 
of the code call this a “mistake”, as the law does not abide to what fungible goods “really are” (e.g. Barros 
Errázuris 1930: 251), or provide a rather artificial interpretation of the code to avoid contradictions (e.g. 
Alessandri Rodríguez 1937: 17-18). The common assumption is, in any case, that it is not up to the 
Code to determine what fungible goods actually are in a legal sense or, therefore, the consequences that 
follow from some goods being fungible.
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face of tumultuous political times). But such harsh judgments rarely get in the way of 
discussing the content of the law.

Perhaps it would be useful to look at another place to settle our knowledge of the 
law, and the core of it seems related to a common thread that realists denounce but 
maybe perhaps too quickly. It is possible to open two paths in this sense, which will 
be concretized in the following chapter. First, it might be useful to point out that legal 
systems are accompanied by the belief in a supposed authority of certain subjects. If that 
is so, as Hughes remarks, Ross’ approach on this issue is misguided; indeed, if people 
consistently believe in authority, the elements of said belief seem more interesting than 
those of the belief in norms, because they connect better with common legal parlance 
and are also empirical in nature (Hughes 1960: 1020).255 This is, in any case, what is 
truly faithful to the aspectual shape of legally relevant beliefs, as it is an inquiry into 
the aspects with respect to which people believe in their duties and rights, and not the 
normative equivalent of the belief at hand.

Second, as realists have pointed out, law is completely hypostasized. We talk about 
norms, rights and duties as beings outside our own beliefs, but also outside the realm 
of violence, force and institutions. Even our norms, as it follows from Olivecrona’s 
analysis of performative imperatives, dispose the organization of these hypostasized 
entities, taking them to be actual and real beings (Olivecrona 1971: 223-224). And 
when we talk about the law we know, we do it by expressing the content of these reified 
entities: if it is assumed that the law is constituted, at least to some extent, by a set of 
concepts regardless of positive law, knowledge of the law would be comprehending those 
concepts; if, on the contrary, law is strictly the deontic world created by certain decrees, 
knowing what the law says is repeating the content of those decrees. This hypostasized 
world creates a somewhat consistent discourse of acceptable things to say about the 
law, and it is the belief in this narrative where we can locate law in the empirical world. 
The content of these beliefs, as shown on the previous numeral, is not a deontic link 
between types of consequence and types of action with hypostasis being a mere (and just 
probable) side consequence. Quite the opposite: The law is the object of the belief in 
these hypostasized norms, rights, duties and, of course, binding powers. 
255 “Here Ross would certainly seem to be defying ordinary juristic speech, but the iconoclasm of his position 
is perhaps more apparent than real. The conventional position would be to say that all prescriptions which 
emerge in the proper form from authoritative legislative organs are valid and impose duties. The inquiry is 
thus into the generally authoritative position of the organ. Ross looks rather to the particular reception of 
each prescription as authoritative. The conventional position, by using the concept of authoritative organ, 
is as much concerned with psycho-physical realities as Ross, for in what else can the authority of an organ 
exist but in the de facto general acceptance of its prescriptions by the public at large or at least by officials 
in particular?” (Hughes 1960: 1020). Although Hughes’ argument is very significant, his inquiry on this 
psychological side of authority is very discreet: he only says that authority requires that people perceive the 
regime as at least preferable to revolting against it (Hughes 1960: 1022).
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In this reified realm, the law develops its own logic, its own rationale, but also its own 
arbitrariness, a set of irresolvable contradictions and a not inconsiderable set of irrational 
thoughts. How does this shared belief constitute what we call systems of law?
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Introduction

In the previous chapter, it was concluded that realists are right in the way they demystified 
the will theory. However, when setting forth their account of what law really is, probably 
dominated by their desire of giving a straight and scientific picture of reality, they 
presented law as a putative yet systematic scheme. At some point, it was lost that if we 
assert that the law is a set of beliefs, and said beliefs are structured around the will theory, 
maybe it follows that the law only makes sense if we take the irrational but pervasive will 
theory seriously, especially its core tenet: authoritative commands are binding.

One might wonder why the will theory, as showed in previous chapters, does survive the 
several attacks it has suffered, under new forms and with new metaphysical groundings. 
It is not only the historical root and development of voluntarism and the heavy weight of 
tradition in science that has kept the will theory alive, even after the collapse of theology 
and natural law as the mainstream currents of legal philosophy. The reason is that there 
is something rather intuitively acceptable about the will theory that corresponds with a 
self-understanding of our societies and our positive law. Olivecrona puts it clearly in 
the following words:

 “In a society where legislation is the chief method of introducing rules called rules of law,  
 it is quite natural to regard the lawgiving authority as the source of the law as a whole.  
 The laws are issued from a power centre, consisting, in a Western democracy, of parliament,  
 or diet, and government. The courts and the administrative agencies are connected with  
 this power centre; and they apply, with irresistible force, the rules that are duly proclaimed.  
 The individual citizen is subjected to these rules whether he is willing or not. Thus there  
 seems to exist a uniform, homogeneous authority that, so to speak, carries the social order  
 on its shoulders. But the idea of such an authority entails the idea of its having a will of its  
 own. The rules of law appear as the expression of this will. Ultimately the law is the will of  
 the supreme authority” (Olivecrona 1971: 65-66).256

There is indeed a social self-understanding, a political self-understanding if I may, that 
pushes forward the will theory not only as a justification of legality, but as the content of 
legality itself. From this self-understanding, a set of traditional ideas on rights, duties and 
norms are reified, constituting what we consider to be “valid law”.257 As I will explain in 
256 Pound makes a very similar point, when he brings up that concepts of law based in sovereign commands 
are “an attempt at a rational explanation of the law” in an era “[w]hen and where the growing point of law 
has been in legislation” (Pound 1922: 68).
257 It is important to take into account that this self-understanding has the same character Pattaro attributes 
to norms: no matter how conscious a subject is of its artificiality, it is still felt and believed to be something 
more than just make-belief. In a recent article, Tans has claimed that the foundations of law, having an 
imaginary character, are best explained in terms of mimesis and fiction (Tans 2014: 127ff). Although he 
is correct in denouncing the lack of empirical correspondence of the fictions on which legal systems are 
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this chapter, this was lucidly understood by Schmitt when he defended decisionism and 
the utterly metaphysical character of legal science in opposition to Kelsen’s normativism 
and his pure theory of law, respectively. Somehow, from a radically opposing shore of 
legal thought, psychological realism and legal decisionism meet in understanding the 
binding character of commands. 

I. Metaphysics and law

In Political Theology Schmitt develops an attack on Kelsen’s theory of the State, of 
law and, generally, to the ideal of scientific purity.258 In the execution of this critique, 
although he would later reject this approach,259 Schmitt puts forward a theory of legal 
decisionism deeply entrenched in the will theory, according to which legality depends 
on the will of the sovereign, who creates the whole of the law and keeps with himself 
the power of suspending it, as I will explain in the following pages. In this section I 
will show how Schmitt’s debate with Kelsen leads the former to a form of putative 
understanding of legality that is compatible with psychological realism. Afterwards, I 
will try to settle how a putative version of a will theory like Schmitt’s decisionism offers 
us an acceptable understanding of what the binding character of law amounts to in 
contemporary societies.

For Kelsen, as it has already been discussed, legal science must clean itself and appear in 
a strictly deontic (as in non-empirical) and axiologically neutral form. Consistently with 
this departure point, Kelsen claims that the State, from a legally scientific perspective 
and in opposition to traditional theories of sovereignty, is identical to the legal order; 
by being so, the State can only be explained in terms of norms that give meaning to 
certain factual events. According to this view, in empirical reality we only perceive, 
when it comes to State power, the execution of certain behaviors, sometimes with force 
and with some external distinctive features, but they only make legal sense when we 

supposedly based, Tans underestimates the commitment people have towards the reality of the law. Indeed, 
taking part in legal systems, either actively or passively, is a social activity that is misrepresented by Tans’ 
idea of a freely adhered to, “make-believe” game (cf. Tans 2014: 134ff); the “game of law”, on the contrary, 
appears to people as imposingly real and, overall, not as a matter of choice. In fiction and fantasy, on the 
contrary, as Searle puts it, there is a deliberate suspension of the conditions of satisfaction of the belief in 
question (Searle 1983: 18). The strength of the self-understanding that grounds the binding character of 
law is, as the following pages will show, better understood in terms of a political ideology that works hand-
in-hand with the reification of normative entities.
258 The interpretation I offer of Schmitt’s Political Theology is more narrow and, somehow, “legalistic” than 
the usual readings done by political philosophers. According to it, the content of the four essays is better 
understood as an answer by Schmitt to Kelsen. On this I follow closely and sometimes even verbatim the 
argument I made in Restrepo Ramos 2013. Cf., in a similar sense, Baume 2009.
259 Schmitt moved away from decisionism towards a theory based in concrete order. Cf. Schmitt 1934: 
43ff
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understand them as the content of norms that contemplate the actions at hand and 
establish corresponding competences for their executors. Hence, there is really no legal 
difference between the State and the legal order.260

Traditional theories, however, claimed that there was a distinction between the State and 
the law. For Kelsen, this dualism in legal theory responds to an ideological impurity of 
legal science, through which the legitimacy of the State is justified with the legal system.261 
Furthermore, Kelsen claims that the State-law dualism is a trace of pre-scientific and 
theological ideas (cf. Kelsen 1928: 222).262 Indeed, like he also does when he explains 
his normativism (as I discussed it in the first chapter),263 Kelsen rightly observes that 
there is something unscientific and somehow unjustifiable about the will theory and the 
idea of a subject that creates the law. The accusation is the same as the one levelled by 
realists (which, of course, they also direct to Kelsen): there is no scientific ground for 
the irrational belief in the binding power of authoritative acts.

Instead of retreating in the face of this argument, Schmitt actually embraced it. In 
the homonymous third essay of Political Theology, Schmitt, ironically, twists the 

260 “By conceiving the State as a normative order, that is, as a system of norms, which is expressed 
linguistically in ought-sentences and logically in hypothetical judgments, in which the condition is linked 
with the consequence with an ‘ought’ (if a, then ought to be b), the State is in principle transferred to the 
same sphere in which the law is understood. With it the State is contrasted, in the same sense as the law, as 
a ‘value’ against ‘reality’, as an ‘ought’ against ‘being’” (Kelsen 1928: 75 – translation is mine). [Original 
text: “Indem der Staat als eine normative Ordnung, d.h. als ein System von Normen begriffen wird, die 
sprachlich in Sollsätzen, logisch in hypothetischen Urteilen ausgedrückt werden, in denen die Bedingung 
mit der Folge durch das ‘Soll’ verknüpft wird (wenn a, soll b), ist er prinzipiell in dieselbe Sphäre gerückt, 
in der das Recht begriffen wird. Damit ist der Staat in demselben Sinne wie das Recht als ein ‘Wert’ der 
‘Wircklichkeit’, als ein ‘Sollen’ dem ‘Sein’ entgegengesetzt”]. 
261 “Traditional legal and political theory cannot dispense with this theory of the state, cannot dispense 
with the dualism of law and state that is manifest in the theory. For this dualism performs an ideological 
function of extraordinary significance, impossible to overestimate. The state must be imagined as a person, 
different from the law, so that the law can justify the state, which creates and subjects itself to the law. And 
the law can justify the state only if the law is presupposed as a system essentially different from the state, a 
system in opposition to the original nature of the state, namely power, and thus in some sense a ‘right’ or 
just system” (Kelsen 1934: 97).
262 “The perfect parallel between the logical structure of the concepts of God and State manifests itself 
in a perplexing similitude of the problems and solutions to the problems of both the theory of the State 
and theology, whence their main problem comes: The relationship between God and the world (or 
between God and nature) matches in a perfect manner the core question of the theory of the State on the 
relationship between the State and the law” (Kelsen: 1928: 222 – translation is mine). [Original text: “Die 
vollkommende Parallelität in der logischen Struktur des Staats- und des Gottesbegriffes manifestiert sich 
in einer verblüffenden Gleichartigkeit der Probleme und Problemlösungen in Staatslehre und Theologie, 
wobei deren Hauptproblem: Das Verhältnis von Gott und Welt (oder Gott und Natur) in vollkommenster 
Weise der Kernfrage der Staatslehre nach dem Verhältnis von Staat und Recht entspricht”].
263 The core of Kelsen’s anti-voluntarism does not reside in his State theory, which is just an outcome of 
the whole project of his normativism. However, it is around his statements on this topic that Schmitt 
constructed his “political theology” and that is why I pay extra attention to it here.
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Kelsenian accusation by saying he is right: it is true indeed that legal concepts such as 
the traditional theory of the State are related to theological concepts (Schmitt 1922: 
40).264 However, said relationship is not a methodological contamination, as Kelsen 
claims, nor a historical coincidence, but a conceptual necessity:

 “All significant concepts of the modern theory of the state are secularized theological concepts  
 not only because of their historical development—in which they were transferred from  
 theology to the theory of the state, whereby, for example, the omnipotent God became the  
 omnipotent lawgiver—but also because of their systematic structure, the recognition of  
 which is necessary for a sociological consideration of these concepts” (Schmitt 1922: 36).

Schmitt also considers, unlike Kelsen, that this peculiarity is not just a problem of 
the impure theories of law and the State, but also of the supposedly pure Kelsenian 
normativism, which Schmitt deems to be surreptitiously rooted in an empirical 
cosmological theory (belief in a universally natural order governed by laws): 

 “In his last work on the sociological and the juristic concepts of the state he [Kelsen]  
 introduced many analogies. Although diffuse, these analogies make it possible for those with  
 a deeper understanding of the history of ideas to discern the inner heterogeneity between his  
 neo-Kantian epistemological point of departure and his ideological and democratic results.  
 At the foundation of his identification of state and legal order rests a metaphysics that identifies the  
 lawfulness of nature and normative lawfulness. This pattern of thinking is characteristic of the  
 natural sciences. It is based on the rejection of all ‘arbitrariness,’ and attempts to banish from  
 the realm of the human mind every exception” (Schmitt 1922: 40-41 – emphasis added).265

But beyond this exchange of accusations, Schmitt has talked about a “systematic 
structure” of the concepts of the theory of the State that is theological and that has to be 
necessarily recognized. As I have contended elsewhere, these two poles (State theory and 
theology) can actually be extended in Schmitt’s argument to the broader relationship 
between, on the one hand, political and legal theory and, on the other, a very broad 
range of philosophical issues that fit in what Schmitt calls a “metaphysical image” (cf. 
Restrepo Ramos 2013: 275ff; cf. Schmitt 1922: 45-46). Let us examine what this 
supposed necessary link between our understanding of the law and this image consists 
in.

264 “Kelsen has the merit of having stressed since 1920 the methodical relationship of theology and 
jurisprudence” (Schmitt 1922: 40).
265 Schmitt makes a similar claim about the roots of Kelsen’s support of democracy: “When Kelsen gives 
the reasons for opting for democracy, he openly reveals the mathematical and natural-scientific character 
of his thinking: Democracy is the expression of a political relativism and a scientific orientation that are 
liberated from miracles and dogmas and based on human understanding and critical doubt” (Schmitt 
1922: 42).
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Schmitt’s main thesis in the third essay of Political Theology is what he calls a “sociology 
of juristic concepts”, which he defines as the “consistent and radical ideology” that is 
presupposed by every legal concept (Schmitt 1922: 42). According to it, there is a 
relation of identity between the concepts of the theory of law and the “metaphysical 
image that a definite epoch forges of the world” (Schmitt 1922: 46). This relation, 
says Schmitt, is not a form of causal determinism, according to which juristic concepts 
would be the product of a particular mentality,266 but is constituted by the very diffuse 
and largely unexplained idea of identity, which must be described by whoever wants 
to explain legal concepts in the form of a “radical conceptualization” in the realm of 
metaphysics (Schmitt 1922: 46).

This idea of conceptual identity does not seem to tell us much about the alleged 
relationships between legal and metaphysical concepts. However, it is notable that 
Schmitt built a bridge between two conceptual poles: the understanding we have of 
the law is not constituted by plain descriptions of the legal phenomenon, nor is it a 
product of the particular circumstances of a society; on the contrary, our legal theories 
have more to do with how this reality is perceived or thought to be.267 And, in any case, 
it seems to be that if there is an identity between an epoch’s metaphysic image and its 
legal concepts, very much like psychological realists claim, the law is constituted by a set 
of beliefs—a “metaphysical image” of reality—.

Schmitt supports his thesis with a set of historical observations. The direct example 
used by him is the parallel between the transformation of early modernity’s concept of 
God towards contemporary naturalism, as corresponding to the progressive elimination 
of the transcendent theory of the State (according to which the State is outside the law), 
and the subsequent normativist theories that, like Kelsen’s, equate the State and the 
legal order. Thus, one must understand why, for thinkers of the XVIIth and XVIIIth 
centuries, the Sovereign is conceived like a deciding subject, above the normative 
order and author of its content, just like God was perceived as an author of nature. 
For Schmitt, these assumptions permeate even Hobbes’ naturalism (Schmitt 1922: 
47). Consequently, this legal decisionism changes radically when God is also expelled 
from our cosmology: according to Schmitt, the transcendent and absolute sovereign is 
replaced by a self-reigning world without God, in which only generally valid laws rule, 
not only nature but also human affairs:
266 “Both the spiritualist explanation of material processes and the materialist explanation of spiritual 
phenomena seek causal relations. At first they construct a contrast between two spheres, and then they 
dissolve this contrast into nothing by reducing one to the other. This method must necessarily culminate in 
a caricature” (Schmitt 1922: 43).
267 “There is no question here of whether the idealities produced by radical conceptualization are a reflex 
of sociological reality, or whether social reality is conceived of as the result of a particular kind of thinking 
and therefore also of acting. Rather this sociology of concepts is concerned with establishing proof of two 
spiritual but at the same time substantial identities” (Schmitt 1922: 45).
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 “Since then the consistency of exclusively scientific thinking has also permeated political  
 ideas, repressing the essentially juristic-ethical thinking that had predominated in the age of  
 the Enlightenment. The general validity of a legal prescription has become identified with  
 the lawfulness of nature, which applies without exception. The sovereign, who in the deistic  
 view of the world, even if conceived as residing outside the world, had remained the engineer  
 of the great machine, has been radically pushed aside. The machine now runs by itself… The  
 decisionistic and personalistic element in the concept of sovereignty was thus lost…

 “Today, on the contrary, such a well-known legal and political philosopher of the state as  
 Kelsen can conceive of democracy as the expression of a relativistic and impersonal scientism.  
 This notion is in accord with the development of political theology and metaphysics in the  
 nineteenth century” (Schmitt 1922: 48-49).

The empirical evidence that Schmitt offers is, by kind and by amount, insufficient to 
prove that every legal concept has a metaphysical pair. This insufficiency, however, does 
not diminish the importance of Schmitt’s argument in opposition to Kelsenian purism 
(cf. Restrepo Ramos 2013: 280). Additionally, regarding the topic that interests us 
here, it does show that, at least in the western tradition, the problem of the binding 
character of law and the creation of legal systems ex novo by a deciding Sovereign has had 
something to do with the metaphysical conceptions of an epoch.  

In any case, we must recall that realists’ arguments (unlike Schmitt’s) for locating 
legality in people’s minds are actually sufficient. Now, if we take this into account and 
the fact that current forms of psychological realism have perhaps wrongly transferred 
the consistency of normativism to the inconsistent realm of beliefs, we might consider 
giving serious thought to how we can believe in something else than norms when we 
think about the law, something else that at least constitutes some of the core elements 
of the network that, carrying further Searle’s idea, makes normative beliefs intelligible. 
Schmitt, again, offers us an alternative: decisionism.

II. Decisionism

Although he had approached to it mildly in previous works, and he would later abandon 
it altogether, Schmitt embraced a very radical form of decisionism in Political Theology, 
especially in its second essay.268 The problem of the very possibility of a legal order 
occupied Schmitt from his very early writings (on this development, see Delacroix 
2005: 32ff), where his main concerns were that norms cannot be realized in the real 

268 In any case, as Delacroix points out, the transition from mild to radical decisionism in Schmitt is not 
abrupt (cf. Delacroix 2005: 38 – 39).
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world by themselves, and that subsumptions, both in the realm of judiciary decisions (in 
Gesetz und Urteil – 1912) and regarding the relations between positive and natural law 
(in Der Wert des Staates – 1917), require the intervention of a decision. As Delacroix 
explains it, “[t]he general point, in both works, is to underline the necessity for the law 
(understood in its pure, ideal sense) to be realised through sovereign decision-making. 
From this perspective, Schmitt emphasizes that terrestrial justice cannot escape the 
arbitrariness of the decision taken by the ‘guardian of law,’ i.e., the sovereign decision 
maker.” (Delacroix 2005: 37). Even after abandoning decisionism, Schmitt would 
still see this as the major theoretical flaw of normativism:

 “For a law cannot apply, administer, or enforce itself. It can neither interpret, nor define, nor  
 sanction itself; it cannot—without ceasing to be a norm—even designate or appoint the  
 concrete men who are supposed to interpret and administer it. Even the independent judge,  
 subject only to the law, is not a normativistic but rather an order concept, indicating a  
 competent authority and member of an order system of officials and authorities” (Schmitt  
 1934: 51)

This concern constitutes the core of the law for Schmitt in his decisionist phase. For 
him, law is not only something other than norms, but primarily decisions that actualize 
norms. The indispensability of the decision lies, according to Schmitt, in the fact that 
the realization of the law depends on it: norms do not become reality by themselves; 
they must be mediated by a decision that establishes their juridical value, regardless 
of their content. This act of authority, according to Schmitt, cannot be determined 
by norms themselves, because they cannot express who has authority.269 And once a 
decision is taken, its value as law is independent of normativity, as shown by the theory 
of faulty acts of State: an act of the State which is at odds with normativity has “force” 
(realistically, is believed to be binding), even if the norms that were supposed to be 
applied were ignored (Schmitt 1922: 31). 

For this conception, in opposition to normativism, the force of a decision does not 
come from a norm, but precisely from the particular subject that takes it. While for 
Kelsen the subject that decides in a legal system the content of the law is merely a 
point of ascription of norms and almost a collateral effect of them (cf. Kelsen 1934: 
100-101), for Schmitt that point of ascription is what “first determines what a norm 
is and what normative rightness is” (Schmitt 1922: 31-32). In these terms, Schmitt 

269 “The legal prescription, as the norm of decision, only designates how decisions should be made, not who 
should decide. In the absence of a pivotal authority, anybody can refer to the correctness of the content. 
But the pivotal authority is not derived from the norm of decision. Accordingly, the question is that of 
competence, a question that cannot be raised by and much less answered from the content of the legal 
quality of a maxim. To answer questions of competence to the material is to assume that one’s audience is 
a fool” (Schmitt 1922: 32-33).
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criticizes the theory of the Rechtstaat, according to which “The law gives authority” and 
which Schmitt traces back to Locke. Against these authors, Schmitt avers that they 
have been unable to see that norms only say how an issue ought to be decided, but not 
by whom (Schmitt 1922: 32-33). Decisionist thought, on the other hand, classically 
represented by Hobbes (Auctoritas, non veritas, facit legem), claims that authority is 
always personal, it is always possessed by someone (“For Subjection, Command, Right 
and Power are accidents, not of Powers, but of Persons” – Hobbes 1651: Ch. XLII). 
Such a concept gives a priority to the decision that is not reducible to norms or to points 
of ascription (Schmitt 1922: 33-34).

This power to decide is held, according to Schmitt, by the sovereign, defined as “he who 
decides on the exception” (Schmitt 1922: 5). This definition seems rather incomplete 
and perhaps polemic, but it follows from an argument that is worth recalling:

 1.  Given that sovereignty is a borderline concept, only a borderline case like the  
  exception can do justice to it (Schmitt 1922: 5).

 2.  The term exception must be understood as a general concept relative to a decision  
  in the “true sense of the word”, that is, something that cannot be encompassed in  
  general norms. So the exception is not the states of siege that exist in constitutions  
  (which are, for the sole reason of being there, described in general norms), but  
  a circumstance that is absolutely unregulated, in which a sovereign has the  
  unlimited faculty of dictating the suspension of the constitution in its entirety  
  (Schmitt 1922: 5-7).

 3.  Sovereignty is defined not because of its content, but in practical terms: who is  
  sovereign, what can he do and how can he do it. Now, in the face of an exception,  
  both the what and the how are undefinable, because of the exceptionality itself; in  
  effect, norms cannot say what is exceptional and how to react in the face of it,  
  without both questions losing their exceptional character and becoming  
  “regulated”.270 Therefore, the only question that remains is who is sovereign  
  (beyond the conceptual delays that are imposed by the division of powers or other  
  similar systems) (Schmitt 1922: 6-7).
270 This had already been formulated by Donoso Cortés, an author Schmitt has permanently in mind 
through Political Theology: “… a systematic law on the state of siege, taking this denomination in its widest 
sense, is imposible from every point of view… Because, how can one subject to the inflexible yoke of 
determined and fixed rules a state in which the social links dissolve, in which authority loses its vigor, and 
its mandates their prestige? How does one organize chaos?” (Donoso Cortés 1839: 198). [Original text: 
“… una ley sistemática sobre el estado de sitio, tomada esta denominación en su sentido más lato, es de todo 
punto imposible… Porque ¿cómo sujetar al inflexible yugo de reglas determinadas y fijas un estado en que 
los vínculos sociales se disuelven, en que la autoridad pierde su vigor, y sus mandatos el prestigio? ¿Cómo 
se organiza el caos?”].
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 4. Consequently, the question of sovereignty is the question of who decides on the  
  exception.

The existence of the exception puts Schmitt in a new confrontational position against 
normativism. The first issue, already addressed, is the fact that norms require, in order 
to be realized, the interposition of an authoritative decision. But there is a second issue 
that comes up: the author claims that the exception shows an aptly juristic level in which 
there are no norms (against the normativist core claim, according to which legality 
equals norms). Normativism, therefore, cannot explain the exception (and claiming that 
it is not a legal problem, as it is impure, is simply to elude the problem).271

Indeed, given that the exception is a situation in which the sovereign is not limited by 
any norm, and the legal normative system is suspended without descending into anarchy 
(that is, without the legal system itself disappearing because of the suspension of norms), 
there is a situation of a legal order that is not normative, in which the decision is a 
thoroughly legal entity that is independent of any norm (Schmitt 1922: 12). Thus, the 
exception would be a non-normative but fully legal problem—not a sociological one—
and, as a matter of fact, the decision to be either in a state of exception or in normality 
would be the very ground of normativity, because all normativity is established over a 
previous order and not over chaos (Schmitt 1922: 12-13).272 

It could be argued, though, that even if the content of the exception cannot be contained 
in a norm, this does not imply that the determination of who is sovereign cannot be 
reduced to a norm that established the possibility of suspending the legal order (which, 
in Kelsenian terms, could be assumed as the basic norm of a system). Aware of this, 
Schmitt claims that this sort of solution leads to the paradox of the legal order ruling 
its own self-suspension (a case in which there would be no more law, just anarchy); but 
as long as “the state of exception is distinguishable from a juristic chaos, from any kind 
of anarchy”, the suspension of all norms cannot be equaled to the suspension of the law 
(Schmitt 1922: 14).

271 “It would be a distortion of the schematic disjunction between sociology and jurisprudence if one were 
to say that the exception has no juristic significance and is therefore ‘sociology.’ The exception is that 
which cannot be subsumed; it defies general codification, but it simultaneously reveals a specifically juristic 
element––the decision in absolute purity” (Schmitt 1922: 13).
272 “Every general norm demands a normal, everyday frame of life to which it can be factually applied and 
which is subjected to its regulations. The norm requires a homogeneous medium. This effective normal 
situation is not a mere “superficial presupposition” that a jurist can ignore; that situation belongs precisely 
to its immanent validity. There exists no norm that is applicable to chaos. For a legal order to make sense, 
a normal situation must exist, and he is sovereign who definitely decides whether this normal situation 
actually exists” (Schmitt 1922: 13).
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At this stage of his thinking, Schmitt emphasizes that the existence of the order on 
which the legal system lies depends on a decision—the decision that maintains normality 
or suspends it—. Hobbesian contractualism reflects this theory in its more radical form, 
as for Hobbes the first decision establishes an order above the disorder of the state of 
nature. The acts of the sovereign through which he creates order are, in Hobbes’ theory, 
genuine and pure decisions, not derived from pre-existing norms or orders (Schmitt 
1934: 61ff).273 

Nevertheless, Schmitt will eventually abandon this theory, according to which there is 
a sort of decision out of nothing that establishes order and that comes out from a non-
ordered state. In On the three types of juristic thought (Schmitt 1934), Schmitt rejects 
the decisionism of Political Theology and holds from then on that legality is dependent 
on a concrete order which precedes norms and decisions themselves. The author 
thus opposes “legal positivism” (understood as a mere mixture of normativism and 
decisionism that came to be because of the codification process of the XIXth century)274 
and makes a case for the institutionalist (concrete order)275 model he adopts, which 
overcomes normativism and decisionism and responds better to the different realities of 
its time (i.e. the triumph of corporativism and National-Socialism in Germany during 
the 1930’s).276

This last argument is of the highest interest, although perhaps it gets usually overlooked, 
due to the certainly laudable effort of reading the works of Schmitt as something more 
than a mere defense of totalitarianism. Schmitt is declaring, on the one hand, the death 
of pure decisionism as a product of the end of the times that made sense for decisionism 

273 Schmitt claims that Hobbes is somehow exceptional among decisionists, as most decisionist authors 
accepted the existence of a sort of pre-decision order (Schmitt 1934: 60ff). “With Hobbes, the logical 
structure of decisionism is most clear, because pure decisionism presupposes a disorder that can only be 
brought into order by actually making a decision (not by how a decision is to be made). The deciding 
sovereign surely does not have jurisdiction for the decision on the basis of an already-established order… 
For Hobbes, the foremost representative of the decisionist type, the sovereign decision creates the state 
dictatorship of law and order in and over the anarchistic insecurity of a pre-and substately natural existence.” 
(Schmitt 1934: 62). 
274 For this stance, the law (Recht) is identified with the statutes (normativism) that are created by human 
legislation acts (decisionism) (cf. Schmitt 1934: 64ff)
275 Adducing nationalist reasons and the desire to avoid commitments with mere conservatism and 
Aristotelic-Thomist legal theory, Schmitt proposes to change the word institutionalism for “concrete-
order” and “formation thinking”. (cf. Schmitt 1934: 90).
276 “All transformations of a juristic type of thinking stand, as was shown above, in the great historical and 
systematic relationship that the momentary situation of the political life of the community places them… 
The state of the present is no longer a dualistic one separated into state and society, but one built upon 
the tripartite order of state, movement, people. The state, as a special part of the order within the political 
unit, no longer has a monopoly on the political, but is only one organ of the Führer of the movement. The 
previous decisionistic or normativistic or positivistic legal thinking combined of both is no longer adequate 
for a political unit constructed in this way.” (Schmitt 1934: 98).
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and, on the other, the birth of institutionalism because of a profound societal change 
(which came to be very short-lived and, certainly, not so profound). In some way this 
echoes the way Donoso Cortés declared that monarchies could no longer be tenable 
and made an apology of dictatorship (cf. Donoso Cortés 1850: 314; id. 1849: 253ff), 
for which he was highly acclaimed by Schmitt (vid., e.g., Schmitt 1922: 65-66). More 
importantly, it reflects the subordination of Schmitt’s own legal theory to his sociology 
of juristic concepts, according to which legal theory corresponds to the metaphysical 
image of an epoch (in this case, the anti-liberal metaphysics that go hand-in-hand 
with totalitarianism). Decisionism is, therefore, contingent on an epoch; in realistic 
terms, grounding the law around a subject that authoritatively decides is a historically 
contingent belief. 

III.	Putative	decisionism

The insights that both psychological realism and decisionism have to offer can lead to 
a form of putative decisionism, which can solve the problems realism faces, without 
sacrificing its scientific value. In order to explain this, I will first offer an explanation 
of the main theses of putative decisionism, and then I will address some of the 
shortcomings I identified in psychological normativism, dealing with each one of them 
from a decisionist perspective; this will show that the way we speak about the law reflects 
that we believe in the law in a decisionist manner. Since the way we think about the law 
is constitutive of legal ontology, these conclusions will let us understand legal obligation 
and how the supposed binding force of law is one of the core beliefs that determine 
validity as the factual existence of a system.

First of all, it is possible to draw a parallel between the radical empiricism of realists 
and the Schmittian sociology of juristic concepts (his “political theology” stricto sensu). 
Indeed, the former insists that the law is constituted by a set of beliefs of magical origin, 
whose content does not find corresponding objects in reality, as rights, duties and 
binding norms do not exist as actual objects; the latter, from a different perspective, 
sees a necessary relationship between the metaphysical image of an epoch and its 
understanding of the law (not of the law itself, however). But if the law is constituted by 
the beliefs themselves, Schmittian political theology gives us a clue on how to determine 
the content of those beliefs: we have to see what relevant ideas an epoch has to understand 
its law in order to see what the law is for an epoch (and we have, of course, to conform 
ourselves with a concept of law that does not apply to every possible system, but only to 
the one whose concurrent “theological” ideas we are examining).
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The further step in this path is to determine what beliefs are relevant to our inquiry. As 
I have explained elsewhere, the philosophical ideas that Schmitt sees as decisive for the 
understanding that different epochs have of the law are, mainly, answers to the questions 
of human nature, reason, history and the nature of deities (cf. Restrepo Ramos 2013: 
286ff). However, Schmitt simply states that these are the relevant questions and provides 
no evidence of them being necessary or sufficient to determine the contents of an epoch’s 
legal understanding. This notwithstanding, and with the aid of the naturalist reading of 
Ross that was advocated in Chapter IV, it is possible to observe some actual beliefs that 
operate in the network of our legal understanding from an analysis of our legal science 
(a fairly successful doctrinal corpus) and of the fringe political moments that come to be 
in states of exception. Taking this cue, I claim that for the particular questions of legal 
ontology and legal obligation, at least in current times, we can roughly highlight two 
not strictly legal beliefs, that are central to our understanding of the law and that have 
a salient place in the network of legal beliefs: first, the belief in the existence of a reified 
order and, second, the belief that said order is created by human beings who can, more 
or less, determine its content. From these two beliefs emerges a third one that operates 
as a hinge between the two: to justify the existence of an element of the alleged order, 
one has to be able to construct it as a “product” (in a very loose sense of the word) of 
human order-creating behavior.

Before pursuing these explanations, a brief clarification is at hand. If it is claimed that all 
these constructions are putative and mental states, does this not mean that an empirical 
psychological research is necessary and that none of these conclusions can be obtained 
in an arm-chair manner? Certainly, an empirical inquiry of people’s beliefs in law would 
be handy and even conclusive. However, I claim it is not necessary, as the outputs of the 
legal system and of legal knowledge are easy to identify. Indeed, since we do know the 
content of the law and the way the system generally operates, once it is determined that 
said law and operations are only possible when imbued with certain set of beliefs, we 
can reach conclusions about the content of those beliefs. This is, in any case, the same 
procedure that has been followed by realists, whose “field work” has never included the 
“Gallup poll” that Ross so dreaded, but paid careful attention to the workings of legal 
science as a way from which one obtains knowledge of the law, emulating the project of 
replacement naturalism.

1.  Human order and hypostasis

The belief that human life is more or less ordered is easily obtained by observing the 
division of labor in human societies, a belief which is acquired from very early socialization 
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processes.277 As we have seen, the existence of this observable order is accompanied, at 
least in the systems of law of the western civilization, with the hypostasis of its elements. 
Not only do we believe that there is an order, but we intuitively think its elements 
constitute entities: a subject not only performs certain set of functions in a society, but 
he also ought to perform them, because he has duties according to some norms, which 
also grant rights to others to legitimately demand compliance from him. Those rights, 
duties and norms are seen as things whose existence begins and ends, which can be 
sometimes transferred and can be referred to meaningfully. 

As it has been repeatedly mentioned, legal theory relies on this view extensively. 
However, the defensibility of this belief was progressively compromised by the inclusion 
of scientific elements in legal theory. Hence, it is possible for natural law theorists like 
Pufendorf to say that authority, rights and obligations are cognitive “moral entities” 
superimposed on physical things by divine or human will (Pufendorf 1672 [1994]: B. 
I, Ch. I, 3 [100]; 19, 20, 21 [106ff]); but years later Austin would try to reduce all of 
these concepts to physical and empirically assessable brute commands (Austin 1832: 
7ff). The progressive demystification of the original theories of rights and duties leads 
inevitably to the very negation of the entity of obligations and rights, as proposed by 
realists (see, e.g., Ross 1957b: 812ff). 
 
Olivecrona himself reaches the conclusion, concerning the legal concept of “right”, 
that it lacks semantic reference and that although it seems to denote a relationship, it is 
one of a supersensible kind, “a relationship, though no actual relationship” (Olivecrona 
1971: 183; id. 1962: 152ff). We have a representation of an object of a right and the 
illusion of a power over it, with an emotional background (Olivecrona 1971: 184). He 
then proceeds to show how the concept of right has mainly a directive function (and, 
secondarily, an informative one), in general commerce, legislation and adjudication 
(Olivecrona 1971: 187ff, 198ff, 208ff). The same is said, as it was noted before, of the 
performatory imperatives that “create” rights.

Nevertheless, Olivecrona’s descriptions highlight how these uses are actually dependent 
on and subordinated to the very belief in the ontological quality of rights. For example, 
when it comes to assessing the directive use of the concept of rights in legislation, 
Olivecrona claims that norm-creating instances build up on the belief and language 
of rights which is already entrenched in people’s minds, in order to address the creation, 
extinction, transfer, etc. of rights: 

277 In the construction of his own theory, Pattaro makes an interesting analysis of the works of sociologists 
and theorists of Artificial Intelligence (Pattaro, 2005: 371ff).
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 “To be effective among the general public, legislation on rights presupposes that  
 people are familiar with the notion that rights are created through such-and-such  
 occurrences; it is also required that people attach consequential ideas concerning  
 their own behaviour to the supposed existence of rights. People must further  
 entertain the idea that it is within the power of the legislative authorities to alter the  
 conditions for the acquisition of rights, to modify the consequences of old, well- 
 known rights, and to introduce new rights.

 “It is evident that these conditions are fulfilled. To all of us it seems to be the most  
 natural thing in the world that the legislative authorities can regulate people’s rights (even  
 if there are supposed to be some limits to their powers in this respect). The sequence  
 of ideas about the acquisition of a right, the existence of a right, and the consequences  
 thereof for behaviour, is firmly established with regard to the old, well-known rights.  
 When new rights are introduced through legislation the same scheme of thought is  
 automatically applied to them. Therefore, to legislate in the form of issuing  
 prescriptions for the acquisition, transference, etc., of rights is a suitable means of  
 directing behaviour among the general public” (Olivecrona 1971: 198 – emphasis  
 added).

However, as Olivecrona himself claims, this does not mean that there is a deliberate 
use of the idea of “right” to link antecedents and consequences by the legislator. “This is 
a great mistake”, he says, as the use of the concept by the legislator “has come about quite 
naturally, without such premeditation” (Olivecrona 1971: 199). It goes without saying 
that most people involved in legislative procedures are not legal realists. As a matter of 
fact, legal realism is far from being mainstream legal theory and not even in the realm of 
legal doctrine has the theoretical criticism of the nature of rights and obligations gained 
sufficient ground (as proven by Olivecrona’s own analysis of contemporary theories, 
cf. Olivecrona 1971: 135ff).

The simple truth is that it is an established belief (not a mere possible outcome of 
Pattaro’s catholodoxia) that authority, rights and duties are entities. According to this 
belief, these entities are created, they can be transferred and they are, as well, extinguished 
in several ways. And, yet again, this belief cannot be addressed as a mere fantasy or a 
theoretical mistake, because according to the realist canon we have defended, what is 
believed about the law is actually constitutive of what the law is; furthermore, because of 
the aspectual shape of beliefs, the hypostasis of legal entities is not the same as believing 
in a set of normative relationships that imply the same consequences that would follow 
from the existence of the reified entities. In this sense, the propositional content of my 
belief that I have a right of property over a thing is only that I have a right of property 
over a thing, and not, for example, that a judge would force a third party to pay me 
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a compensation, under certain specific conditions (that the third party had inflicted 
damages on said thing, that I had made the apposite claim, etc.).

 2. Changeability of human order

When it comes to the second belief, the order that is constituted by positive law is 
deemed to be exactly that: posited. It is believed that humans, through their agency, 
determine the content of the social order. Of course, the extent of the order which is 
actually the product of human agency is at the very core of the dispute between natural 
law theories and positivism. The two poles of this position are perhaps exemplified by, 
on the one hand, Aristotelian-Thomist natural law and, on the other, decisionism.

Regarding the first pole, the extent of human agency in the determination of the 
order was classically limited by Aristotle to those issues that are naturally indifferent. 
Since there is such a thing as “natural justice”, it is up to humans only to order that 
which nature does not order (Aristotle 1134b).278 Consequently, human interference 
in natural order (that is, any pretention to modify what nature ordered) is a form of 
disorder. As Aquinas classically exposed it, human ordering that is contrary to nature is 
no longer a law, but a corruption of the law (Aquinas: I-II, q. 95, a. 2).279 Now, putting 
the “legal” tag or not on positive orders that go against a supposed natural system is, 
of course, a mere terminological issue, or so I claim; however, putting that aside, the 
Aristotelian-Thomist natural law theory puts forward an important thesis regarding 
the extent of human powers to change the legal order understood as a binding order. 
According to it, humans can only determine a part of the binding order and, even when 
doing so, they are subjected to non-human teleological and formal standards of justice 
and legitimate authorship (cf. Aquinas: I-II, q. 96, a. 4).

Decisionism, on the other hand, claims that a legal order can be created ex novo by 
a sovereign act, which as an ordering act is absolutely unlimited. The most radical 
expression of this human omnipotence appears in the theory of constituent power, 
famously put forward by Sieyès, according to which legal order is the sole product of 
the agency of a creative power accruing to the head of the nation. The theory claims that 
278 “Of political justice part is natural, part legal, natural, that which everywhere has the same force and does 
not exist by people’s thinking this or that; legal, that which is originally indifferent, but when it has been 
laid down is not indifferent, e.g. that a prisoner’s ransom shall be a mina, or that a goat and not two sheep 
shall be sacrificed, and again all the laws that are passed for particular cases, e.g. that sacrifice shall be made 
in honour of Brasidas, and the provisions of decrees” (Aristotle 1134b).
279 “Now in human affairs a thing is said to be just, from being right, according to the rule of reason. But 
the first rule of reason is the law of nature... Consequently every human law has just so much of the nature 
of law, as it is derived from the law of nature. But if in any point it deflects from the law of nature, it is no 
longer a law but a perversion of law” (Aquinas: I-II q. 95, a. 2).
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every instance of power in a society (constituted power) is actually limited by the will of 
the nation, from whence the whole of the law emerges (Sieyès 1789: 136). 

For Sieyès, the nation is completely unbound from the limits of the positive constitution; 
but like in the natural law tradition, the nation is considered to be limited by natural law 
(Sieyès 1789: 136-137).280 However, this natural law is (or at least seems to be) reduced 
to a stare pactis rule, like in the Grotian account I described supra (150). Indeed, Sieyès 
offers a contractualist approach to explain the creation of the omnipotent nation that is 
able to create the whole of the law: in a first stage, individual wills associate and create 
a common will; then comes a second stage in which all the power has been given to the 
public. Later on, the common will is transformed into a representative will, after the use 
of power has been entrusted to some people (Sieyès 1789: 134). But in this process, 
despite being rooted in a natural law that fixes the frame of order, Sieyès claims that 
national power has three remarkable characteristics: first, the national right to will is 
an inalienable property of the nation and is never given to the representatives, it is just 
entrusted to them (Sieyès 1789: 134). Second, by definition the entrusted delegates 
cannot be entrusted with the totality of the community’s power (Sieyès 1789: 134-135). 
Third and finally, the delegates cannot alter the limits of the power that was granted to 
them (Sieyès 1789: 135).

Hence, even if Sieyès predictably sets the basis of constituent power in a natural law 
norm that legitimates an original social contract, the national will that is born from it is 
both pre-legal and omnipotent. Unlike constituted power, says Sieyès, “[t]he national 
will… simply needs the reality of its existence to be legal. It is the origin of all legality” 
(Sieyès 1789: 137). For what concerns us, two other aspects of the theory are especially 
notable: on the one hand, the national will, not being bound by constitutions, can 
create a legal order ex novo, even against constitutional rules.281 On the other, constituent 
power is not alienable, which not only makes the whole positive order permanently 
contingent, but means that—as Schmitt will put it years later—every legal order 
acknowledges the exception (Sieyès 1789: 139ff).282 Indeed, when specific situations 
emerge, it is believed that the whole normative order can be dissolved by the nation, 
which has kept its inalienable constituent power. 

280 “It would be ridiculous to suppose that the nation itself was bound by the formalities or the constitution 
to which it had subjected those it had mandated. If a nation had to wait for a positive mode of being in order 
to become a nation, it would simply never have had an existence. A nation is formed solely by natural law. 
Government, on the other hand, is solely a product of positive law” (Sieyès 1789: 136-137).
281  “… a nation is independent of all forms and, however it may will, it is enough for its will to be made 
known for all positive law to fall silent in its presence, because it is the source and supreme master of all 
positive law” (Sieyès 1789: 138).
282 Sieyès also claims that the nation is the supreme judge when the different branches of power disagree 
(“without one, order will give way to anarchy” – Sieyès 1789: 138).
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3.  Identification of the components of the order through their legitimacy – primary belief 
and secondary beliefs

Unlike Aristotelian-Thomist natural law, the belief in constituent power reflects a central 
part of the contemporary political self-understanding. At a first level, we unquestionably 
understand that the law is the creation of a “legislator” (in a very wide sense), which we 
treat as a rather fixed entity, despite the fact that the creation itself—the rules enacted 
by this legislator—is understood as provisional and contingent. In this sense and not 
surprisingly, when Kirchmann famously decreed that three words of the legislator 
could destroy complete legal libraries, in order to highlight the worthlessness of a science 
of positive law, the fragility of the law contrasts strongly with the sturdy character that 
Kirchmann takes for granted when he talks about a “legislator” (Gesetzgeber): the whole 
of the law can fall apart if the legislator says so, but we do not question that there is a 
legislator (cf. Kirchmann 1848: 21).

At a second level, this legislator is currently understood in terms of a dogma of democracy. 
A brief look at the text of most western constitutions could exemplify, in several ways, 
the use and abuse of legitimizing formulae such as “we, the people, decree…” or “the 
nation decrees…”, etc. This is a sign of our times, according to which the legitimacy of 
political institutions is translatable to a sort of radical originalism: a group of persons 
is said to be bound by what the original constituent power decides, which, in one way 
or another, reflects them as creative subjects. Sieyès had already expressed it radically:

 “These conditions—and these alone—suffice to explain what is needed to secure the  
 possibility of founding human associations for the general advantage of their  
 members and, as a result, to explain the legitimacy of political societies” (Sieyès  
 1789: 154).

Democracy, however, does not appear to the contemporary mind as a mere ideology, 
but as a dogma of legitimacy. Being coherent with his idea of political theology—the 
sociology of juristic concepts—, Schmitt identified in democracy an immovable dogma 
that is called upon to understand our political and legal theories. Indeed, in The Crisis 
of Parliamentary Democracy, Schmitt argues that the “triumphal march of democracy” 
in the recent history of political and juristic ideas is related to the fact that the value of 
democracy is “evident” (that is, somehow dogmatic) in our times:

 “No state in the Western European cultural world withstood the extension  
 of democratic ideas and institutions. Even where powerful social forces defended  
 themselves, such as in the Prussian monarchy, no intellectual force that could have  
 defeated democratic beliefs reached outside its own circle of adherents. Progress  
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 and the extension of democracy were equated, and the antidemocratic resistance  
 was considered an empty defense, the protection of historically outmoded things and  
 a struggle of the old with the new. Every epoch of political and state thought has  
 conceptions which appear evident to it in a specific sense and, even if also with many  
 misunderstandings and mythologizing, are, without anything further, plausible to great  
 masses. In the nineteenth century and into the twentieth, this kind of obviousness  
 and evidence was certainly on the side of democracy” (Schmitt 1923: 22 – emphasis  
 added).

The value of democracy (and with it, Sieyès’ idea of a constituent power) is an evident 
and unquestionable conception of our times. In that sense one can explain how 
contemporary regimes, no matter how totalitarian or detached from standardly accepted 
democratic procedures, present themselves as democratic, or even as “truly democratic”, 
in opposition to “false” mainstream democracies (so is the case, for example, of the 
so-called “people’s democracies”). Some may argue reasonably that this is just political 
hypocrisy and deceit, but even if that were so, then a case for Schmitt’s point is made: 
in order to deceive the public into believing that a regime is legitimate, our times barely 
can imagine a path different from claiming a democratic origin for themselves.283 

For Schmitt, the reason for the historical change from a dynastic form of legitimacy 
towards a democratic form (which has operated in Europe according to his diagnosis 
from 1815 until 1918 – Schmitt 1923: 30) can only be explained in terms of political 
theology (that is, in terms of a change in our metaphysical image of reality).284 As I pointed 
out above, the best sense we can make of political theology has to be less substantial 

283 This is, of course, a mere statistic tendency. However, even the most borderline cases are illustrating. Take 
the broadcast through which Franco read the official war dispatch of April 1 of 1939 at the end of the 
Spanish Civil War as an example: despite being an act that marked and declared the end of a Republican 
form of State and its replacement with an anti-democratic totalitarian regime, Franco still had to argue 
that the “popular will” was being canalized in its “proper way” instead of being eliminated: “A totalitarian 
State will harmonize in Spain the operation of all the capacities and energies of the country, in which inside 
national unity, work, valued as the most ineludible of duties, will be the only exponent or popular will. 
And due to it, the authentic feeling of the Spanish people will be able to manifest itself, through those natural 
organs that, like family, municipality, association and corporation, will crystallize our supreme ideal in realities” 
(my translation) [Original text: “Un Estado totalitario armonizará en España el funcionamiento de todas 
las capacidades y energías del país, en el que dentro de la unidad nacional, el trabajo, estimado como el más 
ineludible de los deberes, será el único exponente de la voluntad popular. Y merced a él, podrá manifestarse el 
auténtico sentir del pueblo español a través de aquellos órganos naturales que como la familia, el municipio, la 
asociación y la corporación, harán cristalizar en realidades nuestro ideal supremo”]. The video of the broadcast 
is available online at https://www.youtube.com/watch?v=87m9YV5GLSk – accessed on February 23, 2016.
284 “Interest is then directed toward the creation and shaping of the popular will, and the belief that all 
power comes from the people takes on a meaning similar to the belief that all authoritative power comes 
from God. Both maxims permit various governmental forms and juristic consequences in political reality. 
A scientific study of democracy must begin with a particular aspect that I have called political theology” 
(Schmitt 1923: 31-32).
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than what Schmitt wants it to be (supra, 209), but we can conform ourselves with 
confirming that our understanding of the law and politics is centered on an undefeatable 
belief: democracy has legitimating value through constituent power.

It must be noted, in any case, that Schmitt’s argument cannot be taken as absolutely 
radical from a realist perspective. When understood as a mere belief, the acceptance 
of the dogma of democracy can be a matter of degree and its unavoidability does not 
correspond, as Schmitt seems to think, to any necessary state according to a philosophy 
of history. From a realistic point of view, the ideology of democracy is a fact that can have 
a myriad of causes and that can simply come and go, sometimes in a very cataclysmic 
way.285

The dyad of democracy and constituent power articulates the beliefs on which our 
conception of law is based. Positive law, understood as a binding order, is a contingent 
system, which can be established ex novo, modified and interfered by a permanent 
authority: the “nation”, the “people” or whoever is assumed to be the author of 
democratic power. This ideology, as it must follow from the analysis here espoused, can 
only take the form of a legal will theory that, as any other will theory, assumes certain 
non-demonstrable characters of a commanding and binding will. However, since as an 
ideology it is just a belief, referring to such inconsistencies does not diminish the truth 
value of the will theory, because beliefs can be inconsistent, paraconsistent and even 
simply nonsensical.

Now, what does the legitimacy of an order according to the ideology of democracy have 
to do with the so-called binding character of the law? Rights, duties and other entities 
which sustain it, as it follows from the realist analysis, are reified beliefs, objects we 
deem as existent and use in meaningful speech acts, despite not corresponding to actual 
entities (although related to real entities, such as behaviors, expectations, reasons for 
action, etc.). Next to them, two political beliefs are prominent in the construction of 
contemporary regimes: first, the possibility of modifying the whole of the legal order and, 
second, the existence of a right or authority to do so in the head of the people (a subject 

285 Revealing in this sense is Abe’s account of the role of democratic ideology in the putative binding 
character of Japanese law after WWII. Before the war, the Japanese Empire was ruled by the Meiji 
Constitution, which in practice was a “parliamentary, militaristic, and sometimes bureaucratic” form of 
government, but was officially presented like an absolute monarchy (Abe 1969: 22). As a matter of fact, 
says Abe, the general belief that justified the binding character of the system could be synthesized like this: 
“Japan is a divine realm. Tenno is the personified god who reigns over this divine realm” (Abe 1969: 28). 
However, after WWII, this somehow “organic” tradition came to a more or less abrupt end, when “the 
ideals of democracy, popular sovereignty, and fundamental human rights were enthusiastically promoted on 
a national scale by political, social, scientific, and educational leaders and by all sorts of groups and societies 
with the utilization of the mass media of communication. A lot of reforms tending towards democratization 
were carried out by the G.H.Q. The movements were never spontaneous” (Abe 1969: 22-23).
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believed to be endowed with a will, which not only can desire but can as well submit the 
individual wills of its component subjects) as a constituent power. From these beliefs 
follows that the core of the psychological component of the legal order is a supposed 
popularly-willed set of entities, which are deemed to bind individuals. In this sense, Abe 
points out—from a realist point of view—that the ideology of a society plays a central 
role in their citizens taking legal rules to be binding; indeed, imperatives uttered with 
the external formalities established in a constitution are not deemed mandatory just 
because said rituals were respected, but mainly because those forms are seen as adequate 
to the whole ideological apparatus which the system is deemed to portray:

 “.. the reverence for the constitution – in the sense of reverence psychologically  
 associated with the word ‘constitution’ could not independently operate as the  
 psychological mechanism making legislation effective. The functioning of this  
 mechanism seems to be conditioned by two circumstances: (i) the reverence for  
 the constitution connected with the political ideology operating in the psychological  
 mechanism in establishing the constitution, and (ii) this ideology reflected in the  
 formalities of the legislative process. There must be a certain relationship between  
 the reverence for the constitution and the formalities used for producing imperative  
 sentences called law. In the case of a government based on popular sovereignty, for  
 instance, both the assembly establishing the constitution and the Diet are supposed  
 to be media for the exercise of the sovereignty of the people because they have been  
 elected through popular suffrage” (Abe 1969: 24).286 

This form of construction means that the right to rule of the people is a primary belief. 
This primacy is not of a genetic or logical kind, but of a fuzzily justificatory one. The 
primary belief is not primary in the sense of being the first belief acquired by individuals 
concerned with a legal system, from which several further rules are derived through 
illative procedures (as Pattaro suggested in his normative construction from primitive 
norms), or because the consistency or truth values of other legal beliefs depend on 
it. Instead, the primary character of the right to rule of a people depends on the fact 
that its role in a legal system is to “justify” the existence of other putative legal entities 
when their being is disputed or simply inquired. Indeed, if the whole of the law can be 
changed (and was created) by a deciding primitive power—with a mystically binding 
will—, arguments for or against the existence of a legal entity will unavoidably translate 
286 This adequacy, of course, is strictly symbolical: “… the Diet has never got such properties as to make it 
able to realize ‘the general will of the people’. But it is felt to possess authority. This feeling cannot, however, 
have been originated by the Diet itself. For instance, few Japanese would answer ‘Yes’ to the question whether 
or not the Diet is performing its functions so faithfully as to deserve authority. Sometimes people will feel 
that the behaviour of members of the Diet is creditable but sometimes that is discreditable. Nevertheless, in 
the depth of their consciousness people doubtless have a feeling of authority towards the Diet. This feeling 
of authority must be, so to speak, an image having no direct connection with the credit or discredit imputed 
to individual members of the Diet; it is derived from the reverence for popular sovereignty” (Abe 1969: 25).
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into a question for the willed character of said entity by the proper sovereign subject. 
This is particularly important when we take into account that we, indeed, know the 
contents of the law, but always incompletely; in order to extend our knowledge we use, 
in a justificatory manner, the primary belief.

It must also be noted that the primacy of this primary belief does not entail any form 
of apriority or structural difference from with respect to other normative beliefs that 
constitute a system of law. In other words, coming back to Searle’s terminology, the 
primary belief is literally a belief, so it is an intentional state that is part of a network 
of intentional states, but not an element of the background that makes the network 
possible. Certainly, a network of intentional states is embedded in a background of 
states that are at a very basic and non-intentional level, but this is not the case of the 
primary belief I have been discussing. On the one hand, although the belief in the 
democratic power to constitute legal systems ex novo is widely held in contemporary 
western societies, it can be and has been disputed as the object of strong political and 
philosophical debate. Despite its current popularity, there is no conceptual objection 
to dispute it; the truth of the matter is that this belief could be different and has been 
different in many places and times. 

On the other hand, even if it is true, as Searle points out, that there is a bedrock 
one unavoidably meets after trying to spell out the different beliefs of a network, 
that background is not configured by intentional states, such as the primary belief 
(which, as a belief, is plentifully intentional).287 The background is, indeed, “a set of 
nonrepresentational mental capacities that enable all representing to take place” (Searle 
1983: 143). Undeniably, the background permeates the network, because without the 
former the latter cannot function (Searle 1983: 151). But it does not suffice, in order 
to say that a state is part of the background, to claim that said state is necessary for 
the existence of another intentional state, because the intentional states that constitute 
a network can also be necessary and determining in that sense. Indeed, to be at that 
absolutely basic level, these states must be non-representational, which is not the case of 
a belief in a right to command assigned to the fictionally constructed “people”, which is 
the content of the primary belief I have been talking about.288

287 “I believe that anyone who tries seriously to follow out the threads in the Network will eventually 
reach a bedrock of mental capacities that do not themselves consist in Intentional states (representations), 
but nonetheless form the preconditions for the functioning of Intentional states. The Background 
is “preintentional” in the sense that though not a form or forms of Intentionality, it is nonetheless a 
precondition or set of preconditions of Intentionality.” (Searle 1983: 143).
288 “The Background provides a set of enabling conditions that make it possible for particular forms of 
Intentionality to function. Just as the Constitution of the United States enables a certain potential candidate 
to form the intention to become President, and just as the rules of a game enable certain moves to be 
made in the game, so the Background enables us to have particular forms of Intentionality. These analogies, 
however, go lame when we reflect that the rules of the game and the Constitution are both sets of representations, 
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In this sense, I contend that the primary belief is located in the network of intentional 
states of a legal order. It does hold an argumentative priority over other, beliefs and it 
has the ability of committing believers to certain conclusions (which they might reach 
or not) regarding the existence of norms, rights, duties and other entities; but it is not 
a part of the background of the network itself. The actual background of legal systems 
is constituted by capacities such as “obeying” and “ordering”,289 which ground the 
possibility of intentional states such as believing that one must obey what the people 
commands (the primary belief ), and the further beliefs that become intelligible by being 
connected to it in the network of intentional states.

This primary belief, as well, is not to be translated in the terms of a basic norm, as a 
Kelsenian reading might suggest. The necessity of such an expedient, as has already been 
argued several times, lies in the preservation of the deontic character of the legal realm 
and the respect for Hume’s law. However, there is no need to preserve the “normativity” 
of the law in the sense of an extra-empirical world, once it has been ascertained that 
the law and its alleged binding force move strictly within the empirical world of beliefs 
and external actions (such as the promulgation of legislation and the imposition of 
sanctions) linked causally and symbolically to those beliefs. Therefore, there is no need 
to concern ourselves with any form of basic norm that redundantly explains what brute 
empirical facts explain by themselves. 

The same can be said regarding a Hartian reading of the primary belief as a form of rule 
of recognition. It is true that Hart understood the rule of recognition as a “committed” 
practice by officials, which means that he acknowledged a psychological level of the 
pedigree rule of his theory of the legal order, but strictly referred to the beliefs of judges 
and legal officials. Even if we set aside the acceptability of Hart’s restriction to inquiring 
only about the minds of officials, which is mainly a stipulation done to account for 
popular legal ignorance in modern and complex systems (cf. Hart 1961: 114ff), I grant 
that it could be the case that officials and judges in a certain system have all had a Hartian 
upbringing and actually have the existence of a rule of recognition as the propositional 
content of their beliefs. However, what concern us here are real systems of positive law, 

specifically they are sets of constitutive rules. This Background, to repeat, is not a set of representations, but 
like the structure of the game or of the Constitution it nonetheless provides a set of enabling conditions” 
(Searle 1983: 157-158). On the Searlean concept of constitutive rules, see Searle 1964: 55.
289 The very spelling out of these elements of the background appears as very poor and unsatisfactory in its 
formulation. However, this is unavoidable in the case of the elements of a background, which by necessity 
are elusive to representations because of their not-intentional character. As Searle puts it, “The fact that we 
have no natural vocabulary for discussing the phenomena in question [Background states] and the fact that 
we tend to lapse into an Intentionalistic vocabulary ought to arouse our interest… The main function of 
the mind is, in our special sense of the word, to represent; and, not surprisingly, languages such as English 
provide us with a rather rich vocabulary for describing these representations… But just as language is not 
well designed to talk about itself, so the mind is not well designed to reflect on itself ” (Searle 1983: 156).
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and, as far as I know, such a system of Hartian judges does not exist. On the contrary, 
the primary belief I have described here is highly pervasive and is a central part of the 
network of beliefs of the subjects involved in contemporary systems. Perhaps this highly 
pervasive primary belief could be phrased as a non-intuitive basic norm that authorizes 
sovereign power; this notwithstanding, said phrasing would no longer be a description 
of the actual intuitive belief about the entity of “the people” and its “law-creating will”, 
and given the aspectual shape of beliefs (cf. supra, 181), the phrasing would amount to 
a description of a different and inexistent belief.290 

The exemplary operation of the primary belief is found in cases of the exception. 
Admittedly, given that the ideology of constituent power is so pervasive, any example 
or justification of its workings towards legal systems appears as trivial. It is, as I have 
claimed, one of the most fundamental and undisputable dogmas of our political and 
legal life, and if for any reason it did not ring a bell immediately, its value would be 
compromised. However, cases of exception can be particularly enlightening in this 
respect, which lets us return to the example of the establishment of the National Front 
in Colombia.

As the reader will recall, the change operated through the plebiscite of 1957, which 
established the National Front, was justified as an act of the constituent power, whose 
right to change the established order at will was taken as a dogma (a primary belief ). 
Indeed, although the 1886 Constitution did not contemplate this reform mechanism, 
the reform was widely considered to be valid. And although the whole event seems to be 
rather exceptional, it is a procedure that can be deemed as ordinary and unproblematic 
in terms of constitutional law doctrine; indeed, even if the very constitutional text was 
put into question, these forms of interventions of a constituent power are considered to 
be, at least, legally possible. It might be added that it is “ordinary” and “unproblematic” 
in the age of the democratic dogma, which operates as a primary belief. Hence, this 
“exceptional” circumstance appeared as something inside the range of possibilities of 
the system. 

The 1962 election and the episode of the two illegal candidacies of Rojas Pinilla and 
López Michelsen is also highly significant in terms of the weight held by decisionism 
290 Hughes had pointed this out against Hart, before the publication of The Concept of Law, when he 
claimed that an expedient like the rule of recognition is highly artificial when the basis of the system is the 
psychology of citizens, given that most people are unaware of what is the fundamental norm of a system and 
their knowledge of legal obligations is acquired in a rather irregular manner (Hughes 1960: 1011ff). Hart 
response to this critique only addressed the problem of intermediate stages between “healthy” and “dead” 
legal systems (cf. Hart 1961: 112; 295), but said nothing about the possibility of the rule of recognition 
being consistently ignored (as a rule of recognition) by the population and even by officials. The dogma 
of democracy, on the contrary, stands a higher chance of being a widely-supported belief in contemporary 
societies.
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as a primary belief in contemporary legal systems. Both candidates relied in the primary 
belief in constituent power, as they wanted to operate with the same procedure that had 
been invoked in the plebiscite from 1957; indeed, if the popular vote had successfully 
changed the text of the Constitution, it was believed that it could also overrule the 
extant electoral regime. Had either of the two illegal candidates won, it would have been 
impossible to deem the National Front system to be binding anymore. On the contrary, 
given their defeat, the question of the nullity of the votes was simply irrelevant291, and 
the National Front system was reinforced by so-called popular will.292  Afterwards, the 
justificatory link (which is not genetic) between the bureaucratic agreement and the 
primary belief was possible and its norms would count as binding; any denial of this 
reality would have seemed counter-factual, because a binding decision had been made. 
Better yet, it was believed to have been made.

This thread of justification leading to a primary belief is not the rule just in cases related 
to the access to positions of power, in which highly emotive political sentiments are 
involved. It is actually present in every legal institution, right, duty, command, etc. of 
contemporary domestic law systems. We tend not to deem any rule to be binding unless, 
in conformity with the prevailing faith in the democratic will theory, a rather irregular 
and absurd “chain of command” is constructed. And it must be so, as a conceptual 
necessity of our intuitive belief in the will theory, articulated around two core ideas: 
rights and duties are entities and they can be modified by certain subjects with a special 
power to interfere in that sphere. Furthermore, said subjects, in doing so, are not limited 
by any rule, not even those of logic: after all, in the realm of the unreal there is no 
problem for a thing to be and not be at the same time.293 

291 After several struggles, the now defunct Electoral Court ended up recognizing the inscription of López 
Michelsen as a candidate, arguing that the authorities had to recognize every manifestation of popular 
will; however, this meant that the electoral authorities had to “count” the votes, but declare them to be null 
anyway.
292 The newspaper El Tiempo titled the front page of its edition following the election as a “Crushing victory 
of the National Front” [“Aplastante Victoria del Frente Nacional”], and claimed that “With Valencia the 
country reaffirmed its democratic faith” [“Con Valencia el país reafirmó su fe democrática”]. Cf. “Aplastante 
Victoria del Frente Nacional”, El Tiempo, Bogotá: 7 May 1962, Front Page. More explicitly, that day’s 
editorial claimed that the National Front had been reconfirmed as valid because of a popular command: 
“The overwhelming majorities of the two big allied political forces have reiterated and ratified their 
resolution to prolong and confirm the validity of the National Front, not only as a government system, but 
as a rule of social coexistence” [“Las mayorías abrumadoras de las dos grandes fuerzas políticas coligadas han 
reiterado y ratificado su resolución de prolongar y confirmar la vigencia del Frente Nacional, no solo como 
sistema de gobierno, sino como regla de convivencia social”]. “Editorial”, id., 4.
293 This is the deep root of legal antinomies and gaps, which are not misinterpretations of the law (as the 
most optimist deontologists would claim), or mere imperfections of a human creation (as rather cautious 
positivists see it); they are, actually, the very way of being of an irrational system, through which our real 
lives are regulated (with the support, of course, of not-imaginary-at-all violence and force).
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Primary beliefs, however, are not the ground of every feeling of being bound. Their 
importance is only to be taken as a general and fuzzy justificatory medium. Empirically 
though, a myriad of secondary beliefs can have weight in solidifying the justificatory role 
of the primary belief. Without labelling them as such, Abe refers to several beliefs taken 
from the post-WWII Japanese experience, which aid the feeling of being bound by the 
law in a newly democratic society. First of all, it must be granted that large swathes of 
populations are usually unaware of the Constitution and sometimes even of the political 
discourse of popular sovereignty; nevertheless, as pointed out by Abe: 

 “[W]e should not jump to a credulous conclusion that persons lacking reverence  
 for the constitution or for popular sovereignty would not be in the psychological  
 state conducive to acceptance of promulgated law as binding on themselves. People  
 are strongly influenced by the feelings prevailing in their surroundings. They do as  
 everybody does. They may very well feel bound by duly promulgated law without  
 knowing anything about the Diet and the Constitution” (Abe 1969: 27 – emphasis  
 added).

Secondly, different levels of the legal apparatus are supported by other beliefs. In the 
Japanese case, parliamentary decisions, for example, are generally seen as binding because 
of the democratic ideology (Abe 1969: 25); however, Abe notes that some people feel 
bound by the Diet because of their active and specific belief in the will theory elaborated 
by jurists, as is the case with many lawyers and judges. In any case, the will theory, as 
Abe points out and I have defended here, is absolutely coherent with the democratic 
ideology (Abe 1969: 26). Additionally, Abe notes that even if the traditional reverence 
for the Emperor was significantly modified after the war, it kept a role in making people 
feel bound by legislation (Abe 1969: 27ff).294

The decisions of other levels of the Japanese legal system display, according to Abe, an even 
lesser weight of the popular sovereignty ideology. When it comes to the judiciary, Abe 
claims that the core belief involved is that supposedly “the judge carries out his functions 
with the greatest impartiality and declares the truth with regard to the law” (Abe 1969: 
31).295 The belief in the binding force of the decisions of administrative authorities, who 
294 “The reason why the Allied Powers decided to let Tenno survive was the appreciation of the political fact 
that the government of Japan could not be carried on without resistance or dissatisfaction if the general 
feeling towards him were ignored. This meant that the reverence for Tenno was still effective in making the 
Japanese people feel bound by imperative utterances called constitution or law” (Abe 1969: 29). In any case, 
points out Abe, the reverence for Tenno is progressively diluting into that of a mere constitutional organ 
(Abe 1969: 29-30).
295 According to Abe, this belief is possibly derived, at least in Japan, from this factors: “1. The Constitution 
contains the so-called principle of independence of the judicial power. 2. The judge strives to be independent 
of every kind of undue influence and he feels bound by the Constitution and laws only. 3. The judgment 
is always delivered as the ‘true’ declaration of law in a concrete case. 4. In delivering the judgment the 
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in the Meiji Constitution were perceived as agents of the Emperor, currently is probably 
based, according to Abe, “in a general confidence in the administrative organisation” 
(Abe 1969: 33). 

The weight of these secondary beliefs varies, of course, from system to system. 
However, there is a distinctive difference between them and the primary belief: the 
democratic ideology has the character of a trump card in contemporary systems. It 
counts as a medium for internal justification of the binding character of norms (unlike 
secondary beliefs, which are mainly explanatory) and, as such, it tends to be an ultimate 
argument that overrules other arguments. This is why the closer a norm is linked to the 
primary belief—assuming that the instantiation of the requirements of said belief is 
undisputed—, the more unquestionable its binding character is believed to be, as occurs 
in cases of exception and, in the Japanese example, in the relative comparison between 
the Diet and the administrative organs. I will refer to this point later (infra, 226). This 
notwithstanding, it must be clear that in the same sense that particular normative 
beliefs and the primary belief are equally intentional states of a network, and there is no 
aprioristic quality of the latter, its relationship with secondary beliefs also occurs in the 
same structural level. The fact that the primary belief acts as a trump card does not imply 
an ontological difference between the two sorts of argumentative beliefs, and the very 
capacity of the primary belief to impose itself in disputes is a mere matter of degree and 
can only be faithfully described as a tendency.

IV.	Psychological	realism	from	the	perspective	of	putative	decisionism

As I have stressed several times, the analysis of the “deontic” realm done by realists is 
correct, but their empirical understanding of the law is not faithful to the irrational 
workings and the aspectual shape of our beliefs in the law. In this sense, a set of ideas 
from psychological realism can be judged in contrast to putative decisionism, where 
some coincidences and contrasts become visible.

 1.  The impersonality of imperatives and the putative commander

The non-personal character of legal imperatives, defended vigorously by Olivecrona, 
is a true feature of the law when the question at hand is whether legal rules are uttered 
or not by determined commanders. However, the belief in the legal order as a human 
contingent creation that actually binds conditions the performatory success of norms 
judge is dressed in the robe. 5. The judge occupies a special seat in the court. 6. The salary of the judge is 
considerably higher than that of administrative officials. – It would not be arbitrary to imagine that these 
facts jointly contribute to give rise to the feeling mentioned above” (Abe 1969: 31).
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to putative authorship: an imperative will be able to change behavior (or at least will be 
deemed as legitimately apt to do so) if it is considered as willed by the apposite sovereign 
people.

It is perfectly possible, and even likely, that a good part of the norms people 
interiorize—legal rules included  —are acquired rather automatically and without too 
much consideration. It could be said, for example, that most people cannot identify 
the moment when they learnt the rule according to which they should return borrowed 
items, or the justifications given and accepted when that happened. The lack of a 
commanding subject in several social norms is hence unproblematic. In the same vein, 
when laymen are confronted with a good part of legal rules in general commerce, it 
suffices to address their existence by someone endowed with legal knowledge for the 
subjects at hand to feel bound by them: when a subject, for example, is asked by an 
official clerk to provide certain documents in order to do a legal process, the information 
that said documents are “required” suffices.

Nevertheless, several rules are sometimes contested, especially under severe political 
turmoil, but also in day-to-day life. This is particularly accentuated when it is taken 
into account that human order is assumed to be artificial and changeable, which means 
that rules and institutions which are apparently part of human order, could be subjected 
to critique. When this happens, given that our legal systems are built upon a belief 
in decisionism, rules would likely only be deemed to bind by the construction of a 
qualified commanding subject. Therefore, as realists rightly described, the bureaucrats 
at parliaments, with their drafts, expedient voting procedures and conscious and 
unconscious rituals, transform into the imaginary subject called “the legislator”, which 
upon further inquiry can be viewed as “the representatives of the people” or “the people” 
itself.

These argumentative lines come forward as highly artificial. However, they are central 
to the functioning of our legal systems and do have an impressively persuasive character. 
Even if strong judgments are levelled up against the apparatuses of power of a society, it 
is notable that most debates disregard neither the binding character of legislation in the 
abstract nor the existence of the commanding subjects; on the contrary, they are debates 
on the identity of the commanding subjects that implicitly accept the possibility of 
binding through a commanding will. Therefore, opposition parties in a society usually 
claim that the parliament “does not represent the people”, but would not say that some 
form of will-endowed “people” could not hypothetically (and mystically) bind the wills 
of individuals.
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This is something that realists, as explained extensively, are well aware of. Olivecrona’s 
analysis in this sense is particularly lucid, when he judges that the imperantum of a rule 
requires, in order to be effective, an appeal to “‘authority’ or a ‘right to command’” 
(Olivecrona 1971: 127-128). The very core of putative decisionism is implicit in this 
analysis: the ground of impersonal imperatives is indeed a psychological state, but a 
very particular one (at least in contemporary systems) that demands that impersonal 
imperatives be disguised as personal face-to-face imperatives. And this disguise seems 
to be, in the majority of cases, innocent: as it has been pointed out, the realist analysis 
is rather minoritarian, so who is to say that most law-makers do not actually believe in 
duties, rights and supra-individual subjects endowed with binding wills?

 2.  Latent and effective existence of legal imperatives

Legal norms are said to exist, according to psychological realism, in the minds of people. 
But beliefs in norms, as it was pointed out in our analysis of Pattaro’s theory, do not 
hold subjectively the consistency that they would portray if norms were part of an 
objective system, such as Kelsen’s. As a matter of fact, since the content of beliefs is 
in principle unrestricted, it is possible that putative norms behave in a contradictory 
manner and what Pattaro described as the process of normative proliferation can occur 
in absurd ways and not in progressively ordered illative processes.

This is very important when one takes into account how dramatically vast modern legal 
systems are, to the point that no judge or expert is aware of all the rules that exist in 
the system. They are, however, usually endowed with the knowledge of more or less 
common basic standards to determine which rules are part of the system. Such standards 
seem to be satisfactory in times of normality and are generally apt to determine the 
components of a system by the reference to certain external acts (appearing in certain 
official publications, for example), although it is almost necessary that the fringes of 
most systems remain unclear. But even from this perspective it is clear that a good part 
of the rules only exist in a state of latency: many rules are not believed to exist by subjects 
because of sheer ignorance, unless the question of their existence arises and the pedigree 
criteria are used to answer it.

Such procedures seem logically “peaceful” and resolvable through a set of deductions. 
However, this seems to undermine that the belief in legal rules is attached fatally to the 
belief in their binding character. Bringing up again the beliefs that I claim are attached 
to our contemporary understanding of legal systems, the procedure of legal recognition 
has to take into account, as well, that we hold that the rules of the system (and the 
deontic states that follow from them) constitute reified entities (hypostasis), which are 
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modifiable by humans and that, ultimately, the whole of them are justified by a creative 
act of a subject with certain alleged binding powers. If this is so, legal recognition does 
necessarily lead—and this is particularly visible in cases of the exception, such as the 
ones Schmitt has in mind with his theory of sovereignty—to a justification through 
authorship and, eventually, to a confirmation of said recognition with its realization 
through decisions. With these procedures, norms can be said to transcend from a latent 
to an effective state. 

a.  Justification through authorship

According to mainstream normativism, legitimate authorship is one of the main 
judgments that must be performed to determine the existence of a legal rule (cf. Bobbio 
1958: 21). Given the massive character of contemporary systems, legal recognition of 
rules and commands because of their authorship can be very complex. To determine 
with total certainty that a traffic ticket imposed by a police officer is valid, for example, it 
would not only be necessary to undertake an analysis of the creation of traffic regulations, 
but also of the entitlement of a particular subject (the officer) to do so, which probably 
was established in a set of documents piled up in the files of the police department’s 
human resources office. But despite being complex, the process is deductive and it could 
be reduced to a long but unproblematic checklist. In cases of the exception, however, 
the difficulties to ascertain the existence of a rule are inverted: the whole process requires 
fewer steps, but the results seem to be less certain. Recalling the National Front example, 
the chain of command from the people to the military junta through the plebiscite is 
very short, but it involves harder questions about legitimacy, such as the possibility to 
modify the constitutional text against its own clauses and the authority and competence 
of the junta.

Even so, in both cases an unquestionable truth is introduced to serve as a guide: a primary 
belief that justifies a rule because of mere authorship. When the binding character of the 
traffic ticket is put into question, the chain of command of the police officer is usually 
justified in a Kelsenian manner up to the constitutional text, whose democratic origin is 
supposed to impregnate all the constituted powers. The policeman becomes, therefore, 
an agent of the people and since the people has the power to bind and create norms, so 
do its agents (this notwithstanding, secondary beliefs play a central role in this analysis 
as well). In cases of the exception, the same procedure is done, but the difficulties of 
the outcome of the analysis do not put into question this dogma itself, but the effective 
instantiation of the so-called “people”, its will and its decisions. The debate was not, 
then, if the people is powerful enough to rule ex novo a constitutional reform, but if the 
votes given in that sense were a manifestation of binding popular will or not.
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As explained before, legal theory’s orthodoxy claims that the justification of rules through 
authorship leads invariably to a regressio ad infinitum that must be closed, somehow, 
by a rule or justifying principle of the most original authorship. This is true, indeed, 
if we assume that legal rules actually create deontic statuses, which are cognitive and 
configure actual entities; but if we deem the original power to be a strictly factual state, 
said necessity dissolves. The most traditional effort in this sense is Austin’s theory of law 
as commands, where the original authorship was supported by a theory of sovereignty 
based on physical power, fear and habits of obedience, which faced Hart’s completely 
successful theoretical demolition. 

But Hart’s arguments cannot undermine a putative theory of sovereignty and law. It 
is undeniable that the whole theory of constituent power, the sovereignty of the people 
and its representation by subjects, is constructed on the basis of inconsistent and 
blatantly imaginative premises and conclusions. The people, the source of all power, 
is perceived as an actual being in time and space, although somehow independent 
of their rigors (they persist after its members have died, for example), constructed in 
equally imaginative agreements, which were subscribed timelessly or remotely by dead 
or inexistent individuals, endowed with supernatural normative powers. Hence it is not 
surprising that a substitute theory that translates the will theory into an empirical power 
game, such as Austin’s, misrepresents legality in the way Hart eloquently denounced. 
On the contrary, a putative theory of sovereignty does not claim anything beyond the 
fact that the elements of a legal system are recognized by claiming, ultimately and no 
matter how inconsistently, an original authorship. 

In this sense, the Austinian flaws are even illuminating. One of the main points of 
contention between Austin and Hart is customary law. According to the former, the 
legality of customs follows from the explicit or implicit command of the sovereign,296 
meaning that they lack legal character until judges use them (before that they are merely 
“positive morality” – Austin 1832: 28). Hart rightly finds nonsensical the idea of an 
implicit command, because the sovereign (be it the constituent or the constituted power) 
is barely aware of the recognition of customs done by judges and there is no proper sense 
in which one can imagine him ordering what he is unaware of.297 But more importantly, 
296 “Now when judges transmute a custom into a legal rule (or make a legal rule not suggested by a custom), 
the legal rule which they establish is established by the sovereign legislature. A subordinate or subject judge 
is merely a minister. The portion of the sovereign power which lies at his disposition is merely delegated. 
The rules which he makes derive their legal force from authority given by the state: an authority which the 
state may confer expressly, but which it commonly imparts in the way of acquiescence. For, since the state 
may reverse the rules which he makes, and yet permits him to enforce them by the power of the political 
community, its sovereign will ‘that his rules shall obtain as law’ is clearly evinced by its conduct, though not 
by its express declaration” (Austin 1832: 28).
297 “The main objection to the use of the idea of tacit expressions of the sovereign’s will to explain the legal 
status of custom is that, in any modern state, it is rarely possible to ascribe such knowledge, consideration 
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when Hart claims that there is no ground for negating the legal character of customs, as 
there is no problem in asserting that statutes are legal before being applied, he identifies 
a core prejudice in the defenders of Austin’s claim: an unjustified need for legitimate 
authorship:

 “The answers made to these objections sometimes reduce to no more than the  
 reassertion of the dogma that nothing can be law unless and until it has been ordered  
 by someone to be so. The suggested parallel between the relationships of courts to  
 statute and to custom is then rejected on the ground that, before it is applied by a  
 court, a statute has already been ‘ordered’ but a custom has not” (Hart 1961: 47).

What Hart does not pay attention to is the fact that the Austinian claim is not just a 
desperate abstraction to save the command theory, but a product of the main beliefs 
that stand behind contemporary decisionism: the law, to be law, has to be changeable, 
it has to be created by the sovereign and that means that, as Hart quotes it, “nothing 
can be law unless and until it has been ordered by someone to be so” (Hart 1961: 47). 
This does indeed lead to weird constructions that lack foot in reality; however, they are 
perfectly acceptable for the contemporary manner in which we understand the law and, 
as putative states, they cannot be objected because of their weirdness.298 

 b.  Realization through decisions

But it would be a mistake to claim that the whole of the law occurs in the realm of 
make-believe. Legal beliefs, no matter how estranged from empirical reality, are regularly 
confirmed by external decisions that, in their way, claim to recreate the putative realm. 
As I have pointed out, both Ross and Pattaro hint at this when they insist on the role 
of judges in the materialization of the law. Perhaps with more emphasis, Schmitt also 
insisted on the law only becoming such with the interposition of decisions. His point 
was mainly that the world of norms has no effect in reality unless decisions actualize 
them. This position stems from a non-putative form of decisionism, but it is perfectly 
applicable to a putative one. From this perspective, being sovereign is, overall, a putative 
state: a belief in someone’s power to bind (more precisely, in Schmittian terms, the 
power to rule the exception and suspend the whole legal order). Once putatively binding 
and decision not to interfere to the ‘sovereign’, whether we identify the sovereign with the supreme legislature 
or the electorate. It is, of course, true that in most legal systems custom is a source of law subordinate to 
statute. This means that the legislature could take away their legal status; but failure to do this may not be a 
sign of the legislator’s wishes. Only very rarely is the attention of a legislature, and still more rarely that of 
the electorate, turned to the customary rules applied by courts” (Hart 1961: 47-48).
298 This is, of course, related to the progressive loss of impact that customary law has in contemporary 
systems and to the fact that several rules of written law “recognize” customs, as a way of extending legality 
to them. A complete analysis of this historical process is beyond the reach of this book.
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decisions are taken, they more or less confirm the supporting beliefs and reaffirm the 
original putative order: once, for example, that judges utter sentences (usually with very 
strict formalities and mantra-like formulae such as “administering justice in the name of 
the Republic of Colombia and by the authority of the law”,299 which have a ceremonial 
and almost mystical character), the beliefs in rights and duties are reinforced as an actual 
manifestation of what is only believed to be. 

The beliefs that constitute a legal system would simply fall apart if the external acts of 
power reflected a different reified reality in a consistent and absolute manner. Going 
back to the example of the National Front, if either of the two illegal candidates had 
won the presidential elections of 1962 and, regardless of that, electoral authorities had 
superimposed the rules of constituted powers to a supposed manifestation of constituent 
power, the whole bureaucratic agreement would have suffered a very serious blow, and 
it would then be taken to be either against the law or reflecting a different set of reified 
rights and duties (which would have faced a very serious argumentative burden). 

Decisions are, in this sense, utterances with a directive function, but they also serve 
to reaffirm the beliefs in reified rights and duties. To be properly “decisions” and not 
mere arbitrary acts, they must rely on that putative reality, especially in what regards 
authorship: they are made by those believed to have power to perform them (notice 
that these beliefs do not depend on norms granting them said power, as the existence 
of norms is also putative and not necessarily previous to actual authority). Now, given 
that this reality’s core is built on inconsistent justificatory arguments of authorship, 
the reliance of decisions in said order is also inconsistent: it is not necessary that the 
realization of norms through decisions is going to actualize them in a consistent manner, 
as it depends on a set of political conditions of any given time. An interesting example 
of this comes from the role that realists themselves have given to judiciary decisions. 
Indeed, when it comes to the relationship between decisions and norms, the realm of 
judiciary acts has been of the highest interest for theorists, in spite of the role assigned 
to executive measures, which are rarely seen as “law-creating” when they deviate from 
norms. However, there is no a priori reason to see things like this. It seems, actually, that 
the emphasis given to judges is related to the fact that judge-made law in the last two 
centuries became part of the lore of jurists; by contrast, administrative and executive acts 
against the law are judged in a harsher way by both jurists and laymen. The truth is that 
the meaning of the decisions taken by different officials is relative: depending on the issue 

299 Vid. article 280, paragraph 2, of the Colombian General Code of Procedures – translation is mine 
[Original text: “administrando justicia en nombre de la República de Colombia y por autoridad de la 
ley”]. “The law”, whose authority is evoked by the formula, is “a declaration of the sovereign will manifested 
in the manner ruled by the National Constitution” (cf. art. 6, Colombian Civil Code – translation is 
mine, emphasis added) [Original text: “… una declaración de la voluntad soberana manifestada en la forma 
prevenida en la Constitución Nacional”].
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and the authority at hand, beliefs can be more or less accepting of the binding character 
of decisions that deviate from norms. In contemporary systems, for example, when 
exceptions are involved, norms lose all power to negate the legality of decisions taken by 
certain subjects deemed as close to the putative sovereign (those claiming to represent the 
people directly, like Presidents in presidential democracies); on the contrary, in cases of 
normality, in which the binding character of decisions is habitually seen as constituted, 
the invocation of norms is to be expected and the direct involvement of the sovereign 
is even frowned upon. Thus, it is not surprising at all that Colombian constitutional 
lawyers consider the plebiscite of 1957 to be a legitimate manifestation of constituent 
power, deeming it a legitimate decision, while criminal lawyers permanently defy the 
repeated decisions of the Supreme Court of Justice regarding the interpretation of art. 
30 of the Penal Code (and would condemn, of course, any direct popular intervention to 
justify a settled legal issue). This notwithstanding, none of these situations is apodictic.

V. Coda: The primary belief and the dogma of autonomy

The argument I have made for putative decisionism in the last three chapters of this 
book is built, mainly, on an endorsement of the realist critique to traditional Kelsenian 
normativism, due to which the theory is “putative”; coupled with a defense of the 
crucial character, for legal systems, of certain non-normative and ideological beliefs in 
personified democratic authority, which constitute the “decisionist” component of my 
claim. In developing the argument, however, I analyzed theories on the binding character 
of the law that I found to be unsatisfactory accounts of legal obligation, yet illuminating 
in certain respects of what we believe legal obligation to be. Additionally, in Chapter I, 
I noted how the Hartian approach to legal theory makes a case for the way in which we 
talk and refer to the binding character of the law. Therefore, before bringing this book 
to an end and to give it a proper closure, I think it is important to briefly confront the 
conclusions reached in this Chapter with those analyses that occupied the first three 
chapters of the book. In this Coda, I will say a couple of words on how Shapiro’s and 
Raz’s theories reflect implicitly what we have called a primary belief. Afterwards, in a 
second coda, I will talk about putative decisionism and the Hartian distinction between 
the internal and the external point of view.

I have characterized the primary belief in legal systems as a hinge with which two other 
beliefs become intelligible. We do assume that the law is a reified order, and that it can be 
changed and created ex novo by human beings; therefore, in order to know what elements 
are part of the law (and, because of that, what behaviors I must perform), I must identify 
them as being the product of the proper author. This primary belief, I claim, is taken 
for granted in Shapiro’s ability to plan and in Raz’s principle of autonomy. However, 
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by taking it for granted and not treating it as a mere belief, they meet the theoretical 
problems I pointed out in Chapters II and III.

As the reader can recall, Shapiro considers that the human ability to plan is a “fact of 
rationality” from which a norm follows: once a plan is adopted, it must be performed 
by the person who adopted it (cf. Shapiro 2011: 127). The way in which a self-
compromise becomes an actual obligation, as I pointed out already, presupposes a norm 
that states so and it is a norm that could not logically be the product of planning. 
Furthermore, such a norm could also be subject to several limitations: we could think 
that the ability of human planning is heavily restricted, like Aristotle and Aquinas 
conceived it, in the sense that plans would be limited by some sort of natural order. 
However, we feel currently inclined to believe that human planning, regarding the law, 
is in principle unlimited. Moreover, we think that collective human planning functions 
like an absolute constituent power that does not require any further ground than its 
very being. I think that the shift from Aristotle to Shapiro does not reflect an actual 
change on the rules that govern planning, since we have no evidence of said rules; what 
we have is something more earthly: a change in ideology and beliefs (a new “political 
theology”, in a very broad sense).

In this sense, when Shapiro takes for granted the primary belief, he does appeal to a very 
intimate and strong belief of the contemporary network of legal and political beliefs: the 
idea that autonomy, in a collective (at the limit: democratic) form, is an undeniable fact 
of life. Certainly, this evocation constitutes an important part of the appeal of his theory, 
as with it we could understand legal systems without previously existing grounding 
norms and we could, theoretically, talk of these systems as binding. But it is precisely 
when this belief is taken as an objective fact that the theory fails to meet the challenges 
of actual objective facts, such as the fact that “collective actors” are usually constituted by 
individuals who have not planned to be members of the collective, who therefore should 
not be bound by any of its decisions.

Quite differently, Raz understands the principle of autonomy as a liberal thesis and not 
as a fact of life or of rationality (cf. Raz 1979: 27). As such, his theory is in principle 
able to position the binding character of the law as an element foreign to the ontology 
of the law, and, consistently with positivist skepticism towards the concept of legal 
obligation, he can claim that the law is not binding just by being the law (cf. Raz 1979: 
233ff). The extent to which the liberal thesis of autonomy is correct or not is part of 
the scope of political philosophy, a field in which arguments for and against it could 
be employed; however, it can be properly addressed externally as an actual belief held 
by liberals and by an important number of persons. In this sense, it would seem that 
the two discussions move on different planes. Two things must be said about this: first, 
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even if we accept that these issues correspond to two distinct levels, one about what 
is legitimate for a legal system to do or not and another about what a legal system is, 
Raz’s theory is an effort to make intelligible what is intuitively taken for granted: that 
the addressees of a legal system have to be the same persons that create it, so it is their 
dependent reasons and their approval what finally creates their own duties. It seems 
that the theory is an attempt to ground rationally what is, in fact, a historically and 
geographically contingent primary belief. Not surprisingly, that evasive intuition does 
manifest itself in the contradictions that the theory suffers from, when coupled with the 
manifestations of other intuitive beliefs (like our beliefs in certain forms of authority).

Second, as I dealt with in Chapter III, the very distinction of planes is compromised 
by Raz’s acceptance of the primary belief, as it puts him at odds with his explanation 
of legal authority. Indeed, when he discusses the (actual) character of legal norms as 
exclusionary reasons, because of his commitment to the principle of autonomy, Raz 
fails to properly separate commands from mere requests (cf. Raz 1979: 24, supra, 78). 
Therefore, in his descriptive approach of the law he must also bend the structures to give 
room to a belief that, as such, is not as consistent as the theory that follows it. In order 
to make sense of the primary belief, as I have claimed here, it is necessary to come to 
terms first with the fact that it is, indeed, just a belief.

VI.	Coda	II:	Putative	decisionism	vis-à-vis	the	distinction	between	the	internal	
and	external	point	of	view

Realists (and empirically inclined normativists like Hart) offer a factual explanation 
of legal systems. The propositions of their legal theories are, therefore, descriptions of 
empirically ascertainable states of affairs. However, they were aware of the fact that 
certain statements are usually done assuming the binding force of the system (what 
Hart called statements done from an internal point of view – Hart 1961: 88ff). These 
statements, as characterized by Bulygin, do not describe any empirical fact and are 
prescriptive in nature, meaning that their function is to guide and evaluate behavior 
(Bulygin 1981: 430).

It could be argued that the whole endeavor advanced here to highlight the irrational 
and self-explaining characters of legal discourse around duties and rights is simply 
bringing up an “internal point of view” of legal systems that, being positive, can always 
realistically be described from an external empirical point of view as well in psycho- 
and sociological terms. This would seem to be, in principle, a correct assessment of 
my thesis. Nevertheless, the inclusion of putative decisionism in the explanation of the 
internal point of view has wider consequences than being a mere explanation of an 



Chapter VI

234

idiosyncrasy of contemporary systems, whose rule of recognition would seem to be a 
democratic and authority-obsessed standard, which could easily fit in the distinction of 
an internal and an external point of view that is mainstream in legal theory. In fact, the 
findings of this book lead to a perspective in which the separation between a point of 
view that assumes the binding force of the law and one that merely describes it appears 
as a matter of degree.

In order to explain that, I will defend the central role a moderate external point of 
view has in legal science and general commerce, from a perspective based in putative 
decisionism, which partially opposes an emotivist theory of the law. Finally, I will briefly 
refer the figurative role that deontic operators have for a theory of law based in putative 
decisionism.

 1.  A continuum between the external and the internal point of view

The Hartian analysis of the internal point of view (cf. supra, 11), despite being done 
in terms of norms, seems very familiar when contrasted with what has been exposed 
here: from a certain perspective, that of those “inside” the system, it is possible to talk 
about obligations meaningfully. The external observer, however, can only refer to certain 
empirical aspects and behaviors which have nothing to do with the idea of obligations 
and are simply patterns of conduct that are repeated by some people. Hence, externally—
“realistically”—obligations do not exist; but internally, when a rule of recognition is 
believed to be—that is, “putatively”—, the binding character of rules makes sense.

This is indeed the reading that Olivecrona and Ross laudably offered of the Hartian 
approach. In this sense one must understood the former’s distinction between correctness 
and truth.300 According to Olivecrona, statements using legal jargon cannot be 
determined to be ‘true’ in the sense of a correspondence with states of affairs, as they are 
empirically unascertainable. They are only contextually “correct”, in the realm of certain 
institutions which are believed to be:

 “The import of correctness is not that a right, duty, or legal quality really exists. Correctness  
 according to the legal rules means that it is in conformity with these rules to ascribe a right,  
 a duty, or a legal quality to a person. It is a question of using legal language in a certain way.  
 The ascription of the right of property to a person is, so to speak, an echo of the rules  
 concerning the right of property. The rules say that one acquires the right of property to an  
 object in a certain way. When a person is believed to have ‘acquired’ the right of property to  

300 On Ross’ account of Hart’s distinction, vid. Ross 1962: 1188.
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 an object in a proper way according the rules, we say that he possesses the right of property  
 to it” (Olivecrona 1971: 259)

Assuming a set of rules to make correct utterances on rights and duties implies, says 
Olivecrona, making some valuations (Olivecrona 1971: 260ff). Unless there is 
agreement on the fundamental valuations, disagreements are unsolvable. Therefore, legal 
statements are only correct “with regard to a system of rules and common valuations. 
We can therefore speak of correctness only in a relative sense” (Olivecrona 1971: 
261). Matching with Hart’s terminology, correctness only makes sense from an internal 
point of view or from a pretended internal point of view. From the internal point of 
view one refers to fundamental valuations, which one does not do as a neutral observer 
(Olivecrona 1971: 264-265).301

Nevertheless, the realist program calls for a scientific understanding of the law that 
denounces the parts of legal parlance that lack any empirical ground. According to this, 
the role of legal science (or at least the role of general jurisprudence) is to understand law 
from an external perspective, and simply point out the artificial character of the magic-
ridden and fantastically deontic internal point of view. This was, for example, a point 
of disagreement between Ross and Hart: for the former, the role of legal science is to 
explain the law from an external point of view.302

The Rossian approach, however, faces a big difficulty, which also casts new light on this 
book’s thesis renders more difficult equating it with the distinction between internal and 
external points of view. As Ross himself pointed out in an earlier work, the empirical 
and realistic accuracy of the explanations of legal science is inversely proportional to 
their usefulness and meaningfulness (this is what he vividly described as the “tragic 
law of the inverse proportion of consistency and symbolical truth value in jurisprudence”, 
to which I have referred several times – Ross 1946: 12), so in principle a legal science 
that detaches itself from the internal point of view will not provide the best results. One 
could say in favor of Ross that the external point of view does not take that much away, 
as statements like “in England they recognize as law that…” seem perfectly useful. But 

301 Spaak opposes Olivecrona’s opposition between correctness and truth, alleging that Olivecrona 
thinks that correctness refers to external statements (Spaak 2011: 186). I do think that Olivecrona 
circumscribes correctness to the internal point of view, because of the reference to valuations, which is only 
possible, according to him, from that perspective (cf. Olivecrona 1971: 265). In any case, according to 
Spaak, Olivecrona could have gone without making the difference between correctness and truth, since he 
could have relied on a Hartian approach (Spaak 2011: 188-189). I fail to see how—terminology aside—he 
is not doing exactly that.
302 “To me it is astonishing that Hart does not see, or at any rate does not mention, the most obvious use 
of the external language in the mouth of an observer who as such neither accepts nor rejects the rules but 
solely makes a report about them: the legal writer in so far as his job is to give a true statement of the law 
actually in force” (Ross, 1962: 1189).
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to what degree is that really a radically external statement? It has been shown here that 
to say that something is “the law”, and not a mere “invalid command”, an “usurper’s 
rule”, but actually “the law” (which is based on duties and rights and, more importantly, 
binds), implies accepting a set of core beliefs that are not substantiated in reality: mainly 
that certain subjects’ imperatives can create norms (deontic statuses), rights, and duties; 
and, of course, that there is a realm in which deontic statuses, rights and duties exist.  

Take the following example. According to French law the right of property is transferred 
from one person to another with a mere agreement between two parties, without any 
mediating modus (cf. arts. 711, 1138 and 1583, French Civil Code). That last statement 
is, in Hartian terms, external: it describes a legal system that is foreign to me and that 
I do not feel as binding in any way. However, this “empirical statement” relies heavily, 
among other reified ideas, on the concept of right and right transfer. If we were to speak 
strictly externally, then, it would be necessary to further dilute the affirmations to the 
extreme that the statements are not properly recognizable as something related to the law 
(and they would be, overall, nonsensical). More importantly, referring to “French law” 
actually assumes that the apt commanding subject (the binding will-endowed people 
of France) took a valid decision.303 This means that external statements on the law (and 
not only as a form of abbreviation) also depend on beliefs and on an ideology that, to a 
higher or lesser extent, is based currently in decisionism. 

Therefore, adequate descriptions of the law, either for social scientists, jurists or laymen, 
depart from a moderate external point of view, that is, a perspective that makes use of 
(and presuppose the belief in) the network of beliefs that make legal parlance meaningful, 
which include the concepts of right, duty, etc., but also the decisionist conception of 
the law and the binding character of certain form of authoritative decisions. To ignore 
this would be lethal for any explanation done by jurists, but also for social scientists: as 
Hart himself noted it, if an external observer departed from an extreme external point 
of view that dismissed these concepts and replaced them with radically material physical 
descriptions, he would “miss out a whole dimension of the social life of those whom he 
is watching” (Hart 1961: 89-90).

Of course, the external statements made by legal scholars and by any observer are still 
empirical and descriptive. However, they rely heavily on the symbolism, meanings and 
presuppositions of the practical statements that are proper from an internal point of 
view. Likewise, the internal point of view makes use of a set of entities which, regardless 
of the particular system of which we are talking about, are believed to be real even 
303 In this sense, Raz is right when he insists that statements made from an external point of view (the 
“truth-conditional analysis”) do not exhaust the meaning of legal sentences in Hartian legal theory (Raz 
1981: 243). Against this view, in his response to Raz, Bulygin presents a stricter division between the two 
forms of statements (Bulygin 1981: 430ff).
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beyond the system. Indeed, rights, duties, etc., and also the decisionist core primary 
beliefs, are seen by internal speakers as actual elements of reality, regardless of their 
own valuations. This implies, as I will explain next, that the internal point of view has a 
cognitive level that is not properly explained by a mere axiological agreement.

If we talk about the law from an internal point of view, apparently legal statements 
only make sense following a preliminary valuation which cannot be considered true on 
its own, so normative propositions would be non-cognitive. This is pretty much what 
Olivecrona means when he distinguishes correctness from truth in legal statements, 
as the latter has no place in legal parlance. If the valuations oppose each other, says 
Olivecrona, any disagreement is simply meaningless (it is neither true nor false), as he 
proves with the following example from the British Glorious Revolution:

 “When in 1688 James had fled the country, he was received as a King by Louis and was  
 regarded as still being a King by his courtiers and by many other Englishmen, both in  
 England and in exile. For many years he continued to exercise some royal functions from  
 his court in St. Germain, such as creating peers and appointing bishops. Meanwhile William  
 and Mary were made King and Queen by the Convention Parliament. James had not been  
 deposed in a constitutional way and William and Mary had not been created monarchs  
 strictly according to the constitution. Were they really King and Queen? Was not James the real  
 King? The question is meaningless. It can never be answered. What we know is only that the titles  
 of King and Queen were ascribed to William and Mary, that this ascription was accepted  
 by most people in the United Kingdom and by most foreign governments, that the usual  
 consequential ideas were attached to the titles, and that therefore the constitutional  
 machinery functioned on this basis, while James lost his place at the centre of the working  
 system” (Olivecrona, 1971: 266-267 – emphasis added).

As described by Åqvist, this amounts to an emotivist theory of law (Åqvist 2008).304 
Nevertheless, there is a sense in which the emotivist theory label misrepresents legal 
304 In Åqvist’s reading, Olivecrona considers (although his writings are not clear in that sense) that legal 
parlance not only refers to entities that do not exist objectively (like a centaur), but that do not even hold a 
subjective existence (Åqvist 2008: 280ff). One of the objections that Åqvist encounters in such a theory is 
that, by denying cognitivity to normative propositions, any logic illation or systematic appraisal of the law 
would be compromised. Indeed, says Åqvist, “… the law seems to form a logical system connecting rules 
of different degrees of generality with each other” and “we seem to be able to argue logically within such a 
system” (Åqvist 2008: 287). If there is logic in law, there has to be also “truth”, which the emotivist denies 
(Åqvist 2008: 287). Åqvist considers that perhaps it would be better to treat the binding force of rules 
as “a metalinguistic notion on par with that of truth” to give an account of this (Åqvist 2008: 291). This 
argument, however, rests on the idea that the law actually is a system, which I find problematic and have 
argued against in Chapter IV, when dealing with the so-called problem of unity in legal systems (supra, 
132). In this sense, there is really nothing compromised for the sake of legal science if the cognitivity of 
statements about the law cannot be deemed as true or a truth-substitute adjective, in order to make sense 
of it.
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statements, a sense that must be dispelled. Emotions do not have a mind-to-world 
direction of fit, which is the one had by beliefs and the one used in legal utterances that 
rely on legal beliefs. 

In order to demonstrate this, we can come back to Olivecrona’s example. Deciding if 
King James was actually King would be represented by emotivists as the consequence 
of a set of political preferences or voluntary loyalty. The idea of reified beliefs on which 
putative decisionism is based, however, implies that the entitlement to be king is believed 
to be a real object, towards which one has no choice but to recognize it. Beliefs, given 
their mind-to-world direction of fit, are not a matter of choice: if the world is perceived 
to be in one way, the mind will follow in believing the world to be in that way. If that is so, 
it is possible (and probably happened) that many detractors of King James in one way or 
another actually held him to have a right to be king; while others who sympathized with 
him, for one reason or another, assumed the crowning of William as “real”. Assigning 
those qualities depends on several issues, but it is misrepresented if read like a preference 
or value judgment given by a person, since there is an act of cognition involved. It is 
better understood as a false belief: for several reasons, an objectively inexistent quality (a 
right to rule) is believed to be, and following from that belief, several propositions on the 
law are (in Olivecrona’s terminology) “correct”. The law, then, is not grounded in the 
taste or emotions of the speaker, but in the way he thinks the world is. 

 2.  The figurative role of normative language

This notwithstanding, following the interpretation I have offered of Schmitt’s political 
theology, it is crucial to keep in mind that the beliefs of legality are not arbitrary, but 
are deeply entrenched in our metaphysical and political understandings. Therefore, 
an inquiry into these is a necessary step to be taken before any form of external and 
scientific statement on the law is given. Theoretical statements have to begin with a 
reconstruction of a political self-understanding, purging the small deviances from an 
identified core of primary beliefs in a given society.

What role do deontic operators and other normative terminology have in such 
descriptions? Statements made from an internal point of view use normative language 
and, as I explained before, external statements describe the law relying on an implicit 
normative language. This systematization is, doubtlessly, useful. But it cannot be lost 
from sight that normativism is a scientific product and not a fact of reality: not only is 
there not a world of ought to deal with, but also in reality people do not primarily believe 
in norms when they believe in the law, but in a set of reified entities under the tenets of 
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a background political self-understanding. Hence, putative decisionism demands that 
normative language not be taken at face value in legal science.

This does not mean, of course, that the analyses of normative systems are useless in 
any way. As a matter of fact, they are of the highest importance. But given the fact that 
they are scientific models concerning a reality that does not exhibit, in itself, the order 
provided by the model, the stability and utility of the systematization of legal systems 
in deontic terms, that is, the presentation of legal orders as sets of sentences which 
include norms and from which normative consequences are deduced (cf. Alchourrón/
Bulygin 1971: 15), are subordinated to the stability of the specific political background 
at hand. This is why, for example, law has become a systematized science of very deep 
detail only in recent times, in which Statism and constituent power have served as 
consistent ideologies behind legal orders, because the idea of an ultimate source fits 
very well with a totalizing and fairly coherent normative construction. In contemporary 
times, with the progressive change of State-centered law towards new forms of so-called 
global law and with the progressive collapse of the idea of constituent power, coherent 
and logical deontic systematizations of legal orders can become harder to obtain; this, 
however, does not mean that logical tools cannot adapt to the new orders, but one might 
wonder if the new constructions could tend to be so obtuse, that their very utility would 
be compromised. 

Therefore, it is indeed acceptable and desirable that legal science provides normative 
analyses of the law, even if it is recognized that they are not a direct description of 
the ontological material on which they are built, i.e. a network of beliefs in which 
norms themselves are not the predominant object. However, the usefulness of these 
constructions will always depend on doing a previous assessment of the regularity and 
internal consistency of the political narrative of the respective network of mental states. 
Because one must not lose from sight that if the ground trembles, the buildings on top 
of it will crumble.
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