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SUMMARY

SUMMARY

The present dissertation is a study on the relationship between citizenship status 
and citizenship rights. It looks into the interlock between the legal and political 
dimensions of citizenship, by challenging both the argument that the possession 
of a formal legal status is a necessary condition to enjoy citizenship rights, and 
the argument that the possession of formal political membership is a necessary 
condition to take part in the scheme of distribution of social goods that a political 
community is committed to realise. 

For the purpose of clarifying the relation between status and rights, the study 
focuses on an atypical specimen of citizenship (EU Citizenship) and on threshold 
cases (Case C-34/09 Zambrano, Case C-86/12 Alokpa, et alia), in which indi-
viduals lacking formal EU citizenship status are included in the protective scope 
of EU citizenship. EU citizenship has been chosen as the field of inquiry, since its 
historical development and institutional design provide evidence of an apparently 
uncommon, and on-going, process of citizenship formation. The striking feature 
of this process is that the emergence of a set of protected rights seems to have 
prepared the way for the emergence of a political membership structure, and not 
vice-versa.  

The study uses a combination of legal and philosophical analyses to investigate 
the relationship between status and rights in the context of citizenship. The 
initial research hypothesis is that the traditional model of citizenship, from-
status-to-rights, can be inverted, and that decisions on the enjoyment of rights 
may, at times, predate decisions on political membership (Inverted Citizenship 
Hypothesis: IdCH). In conclusion, the initial hypothesis will be revised by the 
introduction of an Invertible Citizenship (IC) model and the traditional model 
will be corrected, rather than inverted.  

The dissertation comprises an introduction and five substantive chapters, four of 
which consist of journal articles, published or accepted for publication. Chapter 
1 zooms in on the relationship between EU free movement and EU citizenship 
rights. Chapter 2 examines threshold cases, in which some third-country nationals 
(the emergent category of ‘Zambrano parents’) are included in the protective scope 
of EU citizenship. Chapter 3 argues that citizenship rights can be effectively pro-
tected only as long as they are not conceived as mere scattered individual interests. 
Chapter 4 looks at the connection between individuals involved in the practices 
of exchange and distribution of social goods within a political community. In 
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SUMMARY

this chapter, the IC model is presented as a solution to the problem of political 
inclusion and access to citizenship rights for individuals who find themselves in 
in-between situations, such as the one experienced by the category of Zambrano 
parents under EU law. The concluding chapter suggests the need for a deeper 
reflection on citizenship and shows how the proposed IC model can contribute 
to current legal and philosophical debates on citizenship regimes. Opening up 
avenues for future research, the author invites a look at the inclusion of newcom-
ers in hosting communities through the lens of the joint commitment theory 
proposed by Margaret Gilbert. As concerns citizenship, the joint commitment at 
issue is the allocation of social goods (which is not limited to distribution, since it 
also includes the production of social goods and scattered practices of exchange). 
Participants in these practices of allocation of social goods have, then, the stand-
ing to demand equal distribution of social goods from one another, by virtue of 
their participation in the joint commitment. Contributions that are unsolicited, 
but not rejected, count as participation. 
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Introduction

1. On Legal Statuses and Sets of Rights
Law permeates human interactions: it regulates our behaviour and our relations 
with others, by preventing or promoting certain courses of action. Even when we 
do not fully realise it, law creates and reinforces templates for our modes of being 
in the world, and for how we do things with others. It does so by constructing 
legal statuses to which sets of rights and obligation are attached. For instance, be-
ing a ‘legal person’ is the general status that grants individuals the capacity to hold 
legal rights and obligations, to have standing in court, and to enter into contracts. 
Furthermore, individuals can enjoy particular sets of rights and assume specific 
obligations according to the many different personal statuses (such as ‘minor’, 
‘asylum seeker’, ‘spouse’, ‘offender’, ‘employee’ or ‘employer’, and suchlike) that 
can be attributed to them by law. 

Considering both how legal obligations are imposed upon individuals and how 
legal rights are made available to them on the basis of legal categorizations, a 
simple and useful model to describe how law deals with the complex reality 
of human interaction might be one that accounts for the functioning of legal 
protection ‘from-status-to-rights’. According to such a simple model, the logical 
step of determining which legal category an individual belongs to – that is, the 
determination as to which personal status an individual is entitled to – necessarily 
precedes the logical step of determining what her/his rights and obligations are. 
This means that the determination of the status comes first, while the determina-
tion of rights (and obligations) follows. 

However, there are cases that seem to fall outside the ambit of such a straightfor-
ward model of connecting statuses and rights. In these apparently ‘deviant’ cases, 
adjustments to the attribution of legal statuses follow, rather than precede, an 
assessment of rights and obligations, which are, instead, accrued on the basis of 
de facto situations. The reason as to why these kinds of occurrences are referred 
to as ‘deviant’ cases is that they deviate from the simple model that explains the 
functioning of legal protection from-status-to-rights, by providing instances of 
situations in which rights (and obligations) come first, while the attribution of an 
adequate legal status follows. 
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For instance, this happens in the area of labour law, with regard to the status of 
‘employee’ versus the status of ‘atypical worker’ and ‘independent contractor or 
services provider’. The status of ‘employee’ entails more burdensome obligations 
for the employers who, consequently, might have an interest in circumventing 
the law by deceitfully mislabelling a contract of employment under the guise of a 
contract for service or under the guise of more flexible and less regulated forms of 
work arrangements.1 Labour law provides a corrective mechanism to counter this 
potential risk of mislabelling: Courts shall put aside the title that parties gave to 
their relationship of employment, whenever the facts are blatantly contradictory 
to the purpose and title of the contract. To carry out such a test on the factual 
elements of the relationship of employment, different EU Member States have 
developed case law and doctrine to single out requirements (such as working 
hours, allocation of entrepreneurial risk, degree of subordination, and so on and 
so forth2) that, if met, allow for the automatic extension of the legal protection 
provided by labour law and by social security law to individuals who are de facto 
employees, in spite of the different title given to their employment situation, and 
further allow judges to re-label independent contractors as typical workers.3 

Another example of a legal status that is assigned to individuals ex post to bundle 
up rights and obligations that are accrued over time on the basis of a factual situ-
ation, is encountered in the context of family law and concerns, more specifically, 
unmarried couples. According to the general rule, which fits the straightforward 
from-status-to-rights model, couples can derive family rights from marriage and, 
more recently, from registered forms of partnership, which confer upon them the 
status of ‘spouse’ or ‘registered partner’, respectively. However, at least in some le-
gal systems, unmarried couples and, therefore, status-less partners, can also secure 
protection to some family rights on the basis of a de facto relationship, if they can 
prove that they have been living together in a way that is stable, continuous, and 

1 See J. Prassl, The Concept of the Employer (Oxford University Press, 2015), 195-220.
2 Ibid., 155-193. The author argues that, given the difficulties to draw a clear-cut distinction between 

employees and non-employees, due to the continuous changes in the labour market and to the rapid 
proliferation of atypical work arrangements, a functional concept of ‘employer’ and ‘employee’ should 
be adopted in place of fixed statuses. Such functional concepts should be, then, based on salient factual 
elements of the employment relation, like the ones just mentioned in the main text. 

3 See, e.g., R. Blanpain, European Labour Law (Kluwer Law International, 2006), 433-434, 437.; G. Cava-
lier, R. Upex, ‘The Concept Of Employment Contract In European Union Private Law’, International 
and Comparative Law Quarterly [2006] 55 (3), 587-608, 600; A. Supiot, ‘Les nouveaux visages de la 
subordination’, Droit social [2000] 2, 131-145, 144. See also G. M. R. Picarella, Il Contratto di Lavoro 
come Istituzione Europea – Work Contract: A European Legal Concept, (PhD Dissertation, Catania Univer-
sity, May 2014), 188-208.
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amounting to a genuine family life.4 For instance, as concerns EU law rules on 
family reunification,5 there is an obligation on EU Member States to ‘facilitate’ the 
entry and residence of an EU citizen’s unmarried partner when there is a durable 
relationship, duly attested,6 while, with reference to Third Country Nationals 
(TCNs), EU Members States may extend the right to family reunification to TCN 
unmarried partners, who are in a duly attested stable long-term relationship with 
the sponsor, although there is no obligation to do so.7 In these cases, then, the lack 
of a formal marital status does not prevent rights from emerging, over the course 
of time, from a non-formalised partnership.

Both in the area of labour law and in the area of family law we can see, then, that 
the possession of a legal status is not always a necessary precondition for getting 
access to legally protected rights. Certainly, the necessity of forwarding evidence 
to the courts in support of establishing the facts, and the necessity of proving 
employment or a romantic relationship, which are otherwise not documented, 
can make claiming rights on de facto positions more onerous than claiming rights 
on the basis of a formal legal status. But then, it is not entirely impossible, either. 
Hence, the from-status-to-rights model is useful in explaining the most common 
and swift way to get access to legal protection. However, it fails to account for the 
fact that changes in legal statuses (both as readjustments, and as emergences of 
novel categories) are required in order to match normative effects to the dynamic 
nature of mutual expectations deriving from recurring interactions.

Among the many possible legal statuses and the many different sets of rights 
matched by law to these categorizations, the present dissertation will examine 
the relationship between citizenship status and citizenship rights. What makes 
an enquiry into the relationship between citizenship status and citizenship rights 
distinct and more compelling from a theoretical angle, compared to any other 
enquiry into the relationship between the many other legal statuses and sets of 

4 S. Sanz Caballero, ‘Unmarried Cohabiting Couples before the European Court of Human Rights: Parity 
with Marriage?’, The Columbia Journal of European Law [2005] 11 (1), 151- 166.

5 As regards to EU family rights for unmarried couples see K. Groenendijk, R. Fernhout, D. van Dam, R. 
van Oers, T. Strik, The Family Reunification Directive in EU Member States: the First Year of Implementa-
tion - Centre for Migration Law Radboud University Nijmegen (Wolf Legal Publishers, 2007), 18-19. For un 
up to date overview on cross-border family rights for unmarried couples check also the European portal 
dedicated to provide EU citizens guidance on their EU rights in different Member States: http://europa.
eu/youreurope/citizens/family/couple/de-facto-unions/index_en.htm (accessed on 19 July 17).

6 Directive 2004/38 (Citizens’ Directive), Art 3 (2) (b).
7 Directive 2003/86/EC (Family Reunification Directive), Article 4 (3).
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rights available in each legal system, is the political dimension, which is inherent 
in the very notion of citizenship.8 

Citizenship status not only has the function of granting access to legal rights, 
which is a function it shares, as we have seen above, with many other legal statuses, 
but also has the function of determining the individual’s place and role within a 
political community.9 It marks members of a political community, distinguishing 
them from non-members: Only full members are fully equal in the capacity of 
being rulers and, in turn, the ruled, and only full members are entitled to equally 
share the burdens and benefits stemming from the community they constitute. 

Taking into consideration these two aspects of the political dimension of citizen-
ship, i.e. what could be described as the ‘reflexive’ aspect (that is, that citizens 
are both subjects and authors of ‘their own’ law), on the one hand, and the 
‘distributive’ aspect (that is, that citizens are entitled to an equal distribution of 
burdens and benefits stemming from the political community they are part of ) on 
the other, the simple model explaining the functioning of legal protection from-
status-to-rights not only seems to be confirmed, but indeed strengthened. And 
this is so, because these two aspects entail two additional facets, which reaffirm the 
logical precedence of status over rights in the context of citizenship. 

Firstly, the logical precedence of citizenship status over citizenship rights might 
be corroborated by the consideration that limiting access to political membership, 
and thereby drawing a line between who shall count as a citizen (and thus as a 
member of that political community) and who shall not, is to be considered as 
the condition that gives rise to the reflexive aspect of citizenship.10 Secondly, the 
logical precedence of citizenship status over citizenship rights might be supported 
by the consideration that the distributive aspect of citizenship requires that before 
benefits and burdens can be allotted equally, it is necessary to establish who is 

8 R. Bellamy, Citizenship: A Very Short Introduction (Oxford University Press, 2008).
9 For an historic overview on the gradual evolution of the notion of citizenship from an earliest conception, 

originated in Greek political thought, which was mostly political and looked at citizens as equal members 
of a community, to a conception of citizenship as legal status, which was instead developed by the roman 
juristic tradition, see J. Pocock, ‘The ideal of Citizenship Since Classical Times’, Queen’s Quarterly [1992] 
99 (1), 35-55.

10 In this sense see H. Lindahl, ‘Give and take: Arendt and the nomos of political community’, in Philosophy 
and Social Criticism [2006] 32(7), 881-901: ‘[N]o political community is imaginable – not even a hypo-
thetical world state – that does not close itself off as an inside over against an outside (…) Moreover, and 
no less importantly, by closing itself off as an inside with respect to an outside, a community posits a space 
as its own, and vice versa. This correlation is the heart of the reflexive structure of nomos; to hold that the 
space of political community is necessarily bounded is to hold that no polity is thinkable that does not 
raise a claim to an inside as the community’s own space’, 882.
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going to get a share.11 That is, the distributive problem can be visualised through 
the well-known metaphor of cake-cutting: If you want to cut a cake in a fair way, 
you must first count a finite number of guests at the party, and then divide the 
cake up evenly. 

For all the aforementioned reasons, the from-status-to-rights model seems to 
provide the best explanation to account for the relationship between citizenship 
status and citizenship rights. The present dissertation will critically reconsider 
this conclusion by delving into the following research questions: Are there any 
instances (that is, deviant cases) where the relationship between citizenship sta-
tus and citizenship rights falls outside the straightforward from-status-to-rights 
model (as is the case in the areas of labour law and family law)? And, if so, could 
we invert the from-status-to-rights model of citizenship to a from-rights-to-status 
model in order to tackle these deviant cases? 

To conclude, I will propose two affirmative answers to these questions, as well as 
one caveat. 

2. Research Themes
This dissertation is a collection of two single papers and one double paper12 that 
inquire, from a fundamental theoretical angle (accounted for by an in-depth re-
flection in the last chapter of the thesis), into the relationship between citizenship 
status and citizenship rights. As a study on citizenship, the present research cannot 
avoid dealing with two basic questions that have marked the debate on citizenship 
over time. These two questions are: (1) Who should count as a citizen? and (2) What 
rights pertain to citizenship? The papers assembled in the present dissertation will 
approach these two questions both from a legal and from a philosophical perspec-
tive, by examining a particular specimen of citizenship: European citizenship (EU 
citizenship). 

11 In this sense see J. Rawls, A Theory of Justice –Revised Edition (Harvard University Press, 1999), ‘I shall 
be satisfied if it is possible to formulate a reasonable conception of justice for the basic structure of society 
conceived for the time being as a closed system isolated from other societies’ [emphasis added], 7. For a criti-
cal analysis of the necessity to ground Rawls’ original position in a closed system see J. H. Carens, ‘Aliens 
and Citizens: The Case for Open Borders’, in R. Beiner (ed.), Theorizing Citizenship (State University of 
New York Press, 1995), 233-241.

12 C. Raucea, ‘Fundamental Rights: The Missing Pieces of European Citizenship?’, in German Law Journal 
[2013] 14 (10), 2021-2039. C. Raucea, ‘European Citizenship and The Right to Reside: “No One on 
the Outside has a Right to be Inside?”’, European Law Journal [2016] 22 (4), 470-491. C. Raucea, ‘The 
Substance of Citizenship: Is It Rights All the Way Down?’, The Netherlands Journal of Legal Philosophy, 
[2018] 1 (forthcoming).
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In line with the straightforward from-status-to-rights model I have introduced in 
the previous section, a well-established way to look at the relationship between the 
two basic questions on citizenship assigns logical precedence to the question ‘Who 
should count as a citizen?’ over the question concerning citizenship rights. The clas-
sical argument used to assign logical precedence to the question ‘Who should count 
as a citizen? is that questions concerning citizenship rights are, fundamentally, 
questions about how a political community rules itself, by distributing burdens 
and benefits amongst its members.13 Hence, in order for a community to settle 
distributive questions and to deal with decisions about citizenship rights, it is 
necessary to first make certain decisions regarding who should count as a member 
for the purpose of distribution. According to this traditional understanding of 
citizenship, the enjoyment of citizenship rights is then conditional upon the 
possession of citizenship status. In other words, citizenship status represents the 
access point to citizenship rights. 

This view is, for instance, well captured by Hannah Arendt’s widely know 
conception of citizenship, according to which the connection between political 
membership and enjoyment of rights is so strong and direct that, as she argues in 
The Origins of Totalitarianism, the loss of citizenship status amounts to the tragic 
loss of a ‘right to have rights’, and the condition of being deprived of citizenship 
status (and so the condition of being stateless) equates to a lack of the capacity to 
make meaningful right-claims altogether.14 While on the one hand, statelessness 
still represents a condition of severe vulnerability, on the other, the development 
of International Human Rights Law (HR law) has significantly contributed, over 
the years, to narrowing the divide between citizens and rightless aliens. This is the 
result of HR law setting forth core obligations for governments, not only towards 
their people, but also towards people falling within their jurisdiction, regardless 
of their political status.15 

For this reason, nowadays, the distinction between the rights of those who possess 
citizenship status and those who do not is, in practice, not as black and white as 

13 In the next chapters I will extensively report and critically engage with the arguments put forward by 
Michael Walzer in his Spheres of Justice about the idea that distribution ‘presupposes a bounded world within 
which distribution takes place’, and the idea that ‘the political community is probably the closest we can come 
to a world of common meanings’. M. Walzer, Spheres of Justice: A Defense of Pluralism and Equality, (Basic 
Books, 1983), 31, 28.

14 H. Arendt, The Origins of Totalitarianism, (Harcourt Brace Jovanovich, 1976), 293-298. 
15 See D. Moeckli, S. Shah, S. Sivakumaran (eds), International Human Rights Law (Oxford University Press, 

2010), 8-11, 24-37. 



9

Introduction

described in The Origins of Totalitarianism.16 Rather, between the two extremes 
of citizens and rightless aliens, there are many gradations of packages of rights 
and related statuses. It is precisely this grey area of different gradations of statuses 
and relating sets of rights that will come under careful scrutiny in the following 
chapters. The focus on this grey area has the purpose of detecting whether there 
are cases, in which the relationship between citizenship status and citizenship 
rights falls outside the straightforward from-status-to-rights model.

With respect to the grey areas of citizenship, for instance, the situation of foreign-
ers who reside in a host community represents the prime example of an in-between 
situation, in which individuals who formally do not possess citizenship status 
in a particular political community are nevertheless granted access to a limited 
bundle of rights. Usually, the longer the legal residence of a foreigner in a host 
community, the more rights the foreigner is entitled to. So, once more, a bundle 
of rights seems to emerge over the course of time from a de facto situation rather 
than from a formal bond between an individual and a political community.17 
To describe this grey area between citizens and non-citizens, to which long-term 
foreign residents belong, scholars have introduced the category of ‘denizens’.18 
Denizens are individuals who usually arrive in a host community as guest workers 
and who then find themselves stuck in a limbo: They are no longer aliens, but they 
are also not yet members of their host community. Actually, denizens are often 
granted access to many of the rights of citizenship, but not to the right to vote. 
Thus, they are legal subjects, but treated as politically voiceless. Moreover, the 
kind of access to rights afforded to denizens is not on an equal footing with that 
reserved to the citizens of the host community. And differences in treatment are 
usually more evident with regard to the enjoyment of social, cultural and political 

16 There are in fact specific legal instruments directed at protecting people who find themselves in a severe 
condition of vulnerability due to their lack of the citizen status (see the 1954 Convention Relating to the 
Status of Stateless Persons, and the 1961 Convention on the Reduction of Statelessness) or due to the practical 
impossibility for them to claim protection from their State of nationality (see the 1951 Convention Relat-
ing to the Status of Refugees). 

17 With regard to the distinction between ‘formal membership’ vs ‘informal membership’, with a special 
focus on EU citizenship and on rights acquired through residence, see T. Kostakopoulou, ‘Citizenship 
Goes Public: The Institutional Design of Anational Citizenship’, in The Journal of Political Philosophy 
[2009] 17 (3) 275–306, 8, 26.  See also T. Kostakopoulou, ‘Long-term resident third-country nationals in 
the European Union: normative expectations and institutional openings’, in Journal of Ethnic and Migra-
tion Studies [2002] 28 (3) 443-462, 443, 448. See also S. Iglesias Sánchez, ‘Nationality: The Missing Link 
Between Citizenship’, in E. Guild, C.J. Gortázar Rotaeche, D. Kostakopoulou, The Reconceptualization of 
the European Union Citizenship (Brill Nijhoff, 2004) 65-87, 73. 

18 T. Hammar, ‘Legal Time of Residence and the Status of Immigrants’, in R. Baubock (ed.), From Aliens 
to Citizens: Redefining the Status of Immigrants in Europe (Aldershot, 1994), 187-198; N. Walker, ‘Deni-
zenship and Deterritorialization in the European Union’, in H. Lindahl (ed.), A Right to Inclusion and 
Exclusion?: Normative Fault Lines of the EU’s Area od Freedom, Security and Justice (Hart, 2009), 261-272.
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rights. Towards the end of studying the relationship between status and rights by 
detecting cases that deviate from the straightforward from-status-to-rights model, 
this dissertation will look into a particular category of individuals, for whom ac-
cess to rights does not follow from the possession of a formal political status. The 
in-between category put under scrutiny will be the one that has recently emerged 
through the application of EU Citizenship Law. 

The special focus on EU citizenship is particularly appropriate when it comes to 
inquiring into atypical kinds of relations between citizenship status and citizen-
ship rights for two reasons: One reason has to do with the historical development 
of EU citizenship, the other with its peculiar transnational institutional design. 

As concerns its historical development, EU citizenship was introduced by the 
Maastricht Treaty19 in 1992. It was, initially, primarily designed to impart a legal 
status whose primary purpose was that of specifying what rights and freedoms 
(mostly economic ones) nationals of EU member states would accrue in relation 
to the emergent European juridical area.20 At least in the earlier stages of its devel-
opment, the notion of EU citizenship that was remarkably predominant was that 
of a legal construct, which granted access to a specific set of rights. The political 
dimension of citizenship, however, including the reflexive and distributive aspects 
relating to the political dimension of citizenship that I introduced at the begin-
ning of this chapter, was initially pushed into the background.21 Instead, a newly 
introduced transnational legal status was placed at the forefront, which was meant 
to add to the rights attached to EU Member States’ national citizenship without 
supplanting the latters’ political core. These distinct rights, attached to EU citizen-
ship status, had the main function of enabling individuals to gain access to, and 
to benefit from, the newly created EU transnational market.22 However, over the 
course of time, questions concerning the political dimension of EU citizenship 
have become increasingly pressing.

19 European Union, Treaty on European Union (Consolidated Version), Treaty of Maastricht, 7 February 
1992, Official Journal of the European Communities C 325/5; 24 December 2002, available at: http://
www.refworld.org/docid/3ae6b39218.html (accessed on 20 July 2017).

20 R. Bellamy, D. Castiglione, J. Shaw, ‘Introduction: From National to Transnational Citizenship’, R. Bel-
lamy, D. Castiglione, J. Shaw (eds), Making European Citizens: Civic Inclusion in a Transnational Context 
(Palgrave Macmillan, 2006), 9.

21 M. Everson, ‘The legacy of Market Citizen’, J. Shaw, G. More (eds.), New Legal Dynamics of European 
Union (Oxford University Press, 1995). 

22 N. Nic Shuibhne, ‘The Resilience of EU Market Citizenship’, in Common Market Law Review [2010] 47 
(6), 1597-1628.
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The reflexive aspect of the political dimension of citizenship emerged mostly 
through the process of the deepening of legal integration at the EU level. This 
process prompted questions concerning the place of the individual23 and of in-
dividual rights24 within the EU legal order, especially in light of the democratic 
principles to which the EU is committed25 and which require the EU legal order 
to be, at the same time, the origin and the expression of a self-ruling community.26 

The distributive aspect of the political dimension of citizenship, however, mostly 
emerged alongside the increasing cross-border mobility of EU citizens, which 
brought to the fore questions regarding what should be due to EU citizens by 
virtue of their Union citizen status in host Member States.27 These questions were 
actually rooted in concerns about the tenability of national welfare systems,28 the 
emergence of common goods, and the establishment of new forms of transnational 
solidarity29 and obligations among EU citizens.30 It was precisely the availability 
of free movement rights as EU citizenship rights that paved the way for concep-
tions of the EU as a transnational redistributive project. The shift from a strictly 

23 D. Chalmers,‘The Persona of EU Law’, L. Azoulai, S. Barbou des Places, E. Pataut (eds), ‘Constructing the 
Person in EU Law: Rights, Roles, Identities (Hart Publishing, 2016), 89-108, 93. 

24 F. Wollenschläger, F., ‘A New Fundamental Freedom beyond Market Integration: Union Citizenship and 
its Dynamics for Shifting the Economic Paradigm of European Integration’, in European Law Journal, 
[2011] 17, 1–34.

25 See Title II ‘Provisions on Democratic Principles’, Articles 9-12, consolidated version of the Treaty on 
European Union (TEU) available on line at: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=urise
rv:OJ.C_.2016.202.01.0001.01.ENG&toc=OJ:C:2016:202:FULL#C_2016202EN.01001301 (accessed 
on July 20 2017). See also V. Cuesta Lopez, ‘The Lisbon Treaty’s Provisions on Democratic Principles: A 
Legal Framework for Participatory Democracy’, in European Public Law [2010] 16 (1), 123–138, 125, 
127.

26 R. Dehousse, J. H. H. Weiler, ‘The Legal Dimension’, in W. Wallace (ed.) The Dynamics of European Inte-
gration (Pinter), 243. See also the essays collected in D. Augenstein (ed) Integration through Law’ Revisited: 
The Making of the European Polity (Ashgate, 2012); in particular M. Cahill, ‘European Integration and 
European Constitutionalism: Consonances and Dissonances’, 16-17; D. Augenstein, M. Dawson, ‘What 
Law for What Polity? “Integration through Law” in the European Union Revisited’, 1-2; 

27 See S. Iglesias Sánchez, ‘Nationality: The Missing Link Between Citizenship’, in E. Guild, C.J. Gortázar 
Rotaeche, D. Kostakopoulou, The Reconceptualization of the European Union Citizenship (Brill Nijhoff, 
2004) 65-87, 65-68.

28 M. Dougan, E. Spaventa, ‘“Wish You Weren’t Here.” New Models of Social Solidarity in the European 
Union’, in M. Dougan, E. Spaventa (eds), Social Welfare and EU Law (Hart Publishing, 2005), 181-
218. See also M. Ferrera, ‘Towards an ‘Open’ Social Citizenship? The New Boundaries of Welfare in the 
European Union’, in G. de Burca (Ed.), EU Law and the Welfare State: In Search of Solidarity (Oxford 
University Press, 2005). T. Faist, ‘Social Citizenship in the European Union: Nested Membership’, Journal 
of Common Market Studies [2001] 39 (1), 37–58.

29 E. Guild, ‘Does European Citizenship blur the Borders of Solidarity?’, in E. Guild, C.J. Gortázar 
Rotaeche, D. Kostakopoulou, The Reconceptualization of the European Union Citizenship (Brill Nijhoff, 
2004), 188-208, 204.

30 R. Bellamy, ‘A Duty-Free Europe? What’s Wrong with Kochenov’s Account of EU Citizenship Rights’, 
European Law Journal [2015] 21 (4) 558-565.
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legal status towards an incipient form of political membership in a transnational 
community31 makes EU citizenship a very pertinent object of inquiry for the 
question as to whether the straightforward from-status-to-rights model can be 
reversed both in cases in which the status is to be considered strictly in its legal 
dimension, and so as an access position to rights, and in cases in which the status 
has a political dimension, too, since the rights pertaining to it are to be allocated 
according to a scheme of distribution of social goods, as agreed by a self-ruling 
community.

Moreover, the special focus on EU citizenship is particularly appropriate with re-
spect to an inquiry into atypical kinds of relationships between citizenship status 
and citizenship rights for yet another reason, which has to do with its peculiar 
transnational institutional design. The peculiarity that marks EU citizenship as 
being distinct from more traditional forms of national citizenship is its ambiguous 
link with nationality. Indeed, on the one hand, nationality still plays a central 
role in granting EU nationals access to formal Union citizenship status. And in 
this sense the EU status is ‘derived’ from the national citizenship of EU Member 
States. On the other hand, however, EU citizenship endows EU nationals with 
rights that are additional and ‘distinct’ from the ones they derive from their 
national citizenship. Moreover, in their enjoyment of EU citizenship rights, EU 
citizens must not be discriminated against on the ground of nationality. Hence, 
the relationship between citizenship status and citizenship rights is per se atypical 
in the context of EU citizenship, since the status is still very much dependent on 
national citizenship, whereas EU citizenship rights do have an inherent transna-
tional dimension.32

Having explained why EU citizenship is a particularly suitable field of inquiry 
when it comes to a study of atypical kinds of relationships between citizenship 
status and citizenship rights, let us now move on to the grey areas of EU citizen-
ship, which will be examined in detail in the following chapters, with the purpose 
of detecting cases that deviate from the from-status-to-rights model of citizenship. 
As I anticipated, this dissertation will look into a particular in-between category 
of individuals, for whom the access to certain rights does not follow from the 
possession of a formal political status. This in-between category includes TCNs 
who have acquired, under EU Law, derived rights of residence in the territory of 

31 D. Kochenov, R. Plender, ‘EU Citizenship: From an Incipient Form to an Incipient Substance? The 
Discovery of the Treaty Text’, European Law Review [2012] 37 (4), 369-396.

32 D. Kochenov, ‘Ius Tractum of Many Faces: European Citizenship and a Difficult Relationship between 
Status an Rights’, Columbia Journal of European Law [2009] 15, 169-237.
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the European Union by virtue of their family relations. More specifically, I will 
target the category of TCN parents on whom EU citizen children are dependant. 
I will call this specific category of TCNs ‘Zambrano parents’, using, as a generic 
designation, the actual name of the TCN parents who were parties in the case that 
sets the precedent on the matter. According to a developing body of case law of the 
EU Court of Justice (CJEU),33 Zambrano parents shall not be expelled from the 
territory of the EU in cases where their expulsion would directly impact on their 
children’s enjoyment of EU citizenship rights. 

What makes the emergence of the Zambrano parents category a noteworthy 
subject of investigation is precisely the ground on which the CJEU grants access 
to rights for Zambrano parents. The ground is neither the Zambrano parents’ 
political status, nor is it based on a human rights argument. Residence rights 
under EU law are, instead, granted to Zambrano parents on the basis of the rela-
tion of dependency that ties their children to them. Because the permanence of 
the Zambrano parents in the territory of the EU enables the enjoyment of rights 
for their EU citizen children, Zambrano parents should not be expelled from the 
territory of the EU and should not be refused access to rights (such as legal access 
to the labour market). The rights of EU citizen children and those of their parents 
are so intertwined, that the rights of the Zambrano parents are then treated, fol-
lowing the argument put forward by the CJEU, as being a necessary supplement 
to the bundle of rights deriving from EU citizenship. 

In the chapters that follow, I will explain why the emergence of in-between cat-
egories, such as the one in the case of the Zambrano parents, cannot be adequately 
represented by either the traditional account of citizenship (according to which 
the enjoyment of citizenship rights is conditional upon the possession of a formal 
33 The case which marked the start of body of case law on EU citizenship that will be examined in the 

following chapters is the Zambrano case, decided in 2011: Case C-34/09, Gerardo Ruiz Zambrano v Office 
national de l’emploi (ONEm), ECLI:EU:C:2011:124. The body of case law I am referring to includes: 
Case C-434/09, Shirley McCarthy v Secretary of State for the Home Department, ECLI:EU:C:2011:277. 
Case C-256/11, Murat Dereci & Others v Bundesministerium für Inneres, ECLI:EU:C:2011:734 (both of 
which will be analysed in first paper forming this collection) and Case C-86/12, Adzo Domenyo Alokpa and 
Moudoulou v Ministre du Travail, de l’Emploi et de l’Immigration, ECLI: EU:C:2013:645 (which will be 
examined in detail in the second paper forming this collection). Other cases belonging to the ‘Zambrano 
saga’ are: Case C-40/11, Yoshikazu Iida v Stadt Ulm, ECLI:EU:C:2012:691. Joined cases C-356/11 and 
C-357/11, O., S. v Maahanmuuttovirasto & Maahanmuuttovirasto v L., ECLI:EU:C:2012:776. Case 
C-87/12, Ymeraga v Ministre du Travail, de l’Emploi et de l’Immigration, ECLI:EU:C:2013:291. Case 
C-165/14, Alfredo Rendón Marín v Administración del Estado, ECLI:EU:C:2016:675. Case C-304/14 
Secretary of State for the Home Department v CS, ECLI:EU:C:2016:674. Case C-115/15, Secretary of State 
for the Home Department v NA, ECLI:EU:C:2016:487. At the time of writing, the development concern-
ing this body of case law is still on-going and the latest judgement on the matter was delivered by Grand 
Chamber on May 10th 2017: Case C-133/15, H.C. Chavez-Vilchez and Others v Raad van bestuur van de 
Sociale verzekeringsbank and Others, ECLI:EU:C:2017:354. 
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citizen status), or by the denizenship account (according to which a limited bundle 
of rights, but not political membership, is to be made available for long-term 
foreign residents in host communities).  

It will be argued that the body of case law mentioned above provide apt illustra-
tions of how, in threshold cases, citizenship (in this specific case, EU citizenship) 
may function as a source of rights for individuals who do not formally possess 
citizenship status. This finding actually raises the question as to whether individu-
als like Zambrano parents, who are granted access to rights that actually supple-
ment citizenship, should then be counted as citizens for that very reason. Or, to 
put the same question in a way that reflects more explicitly the central question 
that has driven the present research: Can the functioning of citizenship be more 
adequately represented by a from-rights-to-status model? 

3. Research Approach
In order to better understand the notion of citizenship, it is crucial to clarify the 
relationship between the enjoyment of citizenship rights and the possession of a 
status that, at the same time, anchors an individual to a political community, and 
to the legal order, which is an expression of the self-rule of such a community. 
This study on citizenship departs from two research questions that aim at explain-
ing how this relationship between citizenship status and citizenship rights works. 
However, before introducing these research questions in detail, it is useful to offer 
a terminological clarification relating to citizenship rights. In several passages of 
this dissertation, I will refer to ‘citizenship rights’ by using the expression ‘rights 
that pertain to citizenship’. This denotation has the purpose of distinguishing my 
interpretation of ‘citizenship rights’ from another, distinct, meaning that could 
also be attributed to this expression. Citizenship rights might, indeed, also be 
interpreted as meaning simply ‘the rights of citizens’. This divergent interpreta-
tion is, however, based on a presumption, which rests on the classical account of 
citizenship, and which my research hypothesis actually aims to challenge. That 
is, the presumption that citizenship rights are reserved only to those who possess 
formal citizenship status. By referring to citizenship rights as rights pertaining 
to citizenship, I can, instead, place emphasis on the idea that each individual 
entitlement (single citizenship right) is premised on the existence of a large-scale 
pattern of allocation of social goods, which is collectively endorsed by the respec-
tive political community. ‘Rights pertaining to citizenship’ is, then, an expression 
that allows me to leave open the question as to whether or not the enjoyment of 
citizenship rights is reserved only for those who possess formal citizenship status.  
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Moving on to the two research questions from which the present study departs, 
the first question has the function of laying the groundwork for the formulation 
of my hypothesis on the functioning of the relationship between status and rights. 
It examines whether or not a traditional account of citizenship (from-status-to-
rights) represents an adequate model that captures all situations in which citizen-
ship rights are successfully claimed, or whether, instead, there any instances (that 
is, deviant cases) where the relationship between citizenship status and citizenship 
rights falls outside the straightforward from-status-to-rights model.

In order to answer this preliminary question and to detect atypical cases that are 
not covered by the standard from-status-to-rights model, my enquiry will follow 
two complementary trajectories: legal research through doctrinal analysis of case 
law, and legal philosophy. To paraphrase Kant on the necessity to combine empiri-
cal and conceptual approaches, my choice of combining legal and philosophical 
analysis is directed at preventing that the analysis of case law will remain ‘blind’ to 
its presuppositions without the support of legal philosophy and, conversely, that 
the philosophical analysis will remain a ‘void’ exercise without the insights from 
the legal analysis of cases and of citizenship law. 

More specifically, in the context of my research, these two trajectories are comple-
mentary, since the latter (legal research) has the function of discovering whether 
or not, in practice, there are cases of access to enjoyment of citizenship rights that 
are not covered by the traditional from-status-to-rights model, while the former 
(legal philosophy) has the function of providing a justification for the emergence 
of such cases and to formulate a hypothesis about the function of citizenship 
that will take into consideration the discovered anomalies in the relation between 
status and rights. 

The second question represents the core of my research. After having detected 
a body of case law on EU citizenship rights that do not fit the traditional from-
status-to-rights model, and having explained why the traditional model of citizen-
ship fails to account for such cases, I deal with the question as to whether we could 
invert the traditional citizenship from-rights-to-status model, in order to tackle 
these deviant cases. To address this question, I formulate a working hypothesis: 
the Inverted Citizenship Hypothesis (IdCH). According to the IdCH, the classical 
way of conceiving of the relationship between status and rights, which assigns 
logical precedence to political membership over rights, fails to account for thresh-
old cases like those concerning Zambrano parents. To account for such cases, the 
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IdCH proposes to invert the function of citizenship: Access to citizenship rights 
should lead to the acquisition of political membership.

However, the research revealed that the initial IdCH was limited, in that it left 
unexplained the grounds on which individuals like the Zambrano parents can 
validly claim rights pertaining to citizenship. Another reason that justifies the 
revision of the initial working hypothesis is that the IdCH will turn out not to be 
entirely adequate to explain the link (if any) between cases that fit the from-status-
to rights model and cases that deviate from such model. Taking into account such 
limitations, I conclude the dissertation by revising my initial working hypothesis. 
In place of the IdCH, a model of ‘Invertible Citizenship’ (IC) will be proposed. 
I use on purpose the word ‘invertible’ rather than ‘inverted’ to define citizenship 
because, according to the IC model, the ‘from-status-to-rights’ model is not truly 
reversed but only corrected in threshold situations like Zambrano. Individuals like 
Zambrano parents can validly claim citizenship rights not on the basis of formal 
political membership, but on the basis of ‘informal’ (de facto) membership. Thus, 
the condition of being part of a political community in order to validly claim 
citizenship rights is reaffirmed rather than removed. However, the IC redefines 
the terms under which an individual can be considered as being part of a political 
community, including the option of informal (de facto) membership. 

4. Research Relevance
One question that might be asked at this stage is how engaging in philosophical 
questions and proposing a theoretical model of citizenship might be relevant for 
advancing practical knowledge about a very peculiar specimen of citizenship rights 
(EU citizenship rights). What can this enterprise contribute to the current debates 
on EU citizenship, given that it zooms in on a body of case law that many EU 
law scholars consider to constitute a small and quite exceptional niche?34 Indeed, 
the cases analysed in the following chapters adjudicate on the right to reside of 
a very specific category of EU citizens (dependent minors), and on the derived 
right to reside of TCNs with very precise features (parents and caretakers of EU 
citizens).35 General considerations on EU citizenship and free movement rights, 
and predictions on what seems to be a not so bright future, are instead usually 

34 Among other see, e. g., Spaventa who, in discussing Zambrano in the context of the general scope of EU 
law, presents the Zambrano saga as and ‘hasty retreat and a problematic doctrine’; E. Spaventa, ‘Earned 
Citizenship: Understanding Union Citizenship through its scope’, in D. Kochenov (ed.), EU Citizenship 
and Federalism: The Role of Rights (Cambridge University Press, 2017), 204-223, 209.

35 See, e. g., van den Brink who does not consider the Zambrano ruling as a matter of EU free movement, 
M. van den Brink, ‘The Origins and the Potential Federalising Effects of the Substance of Rights’, in D. 
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found in academic literature on EU law that targets cases involving a wider scope 
of subjects and areas, such as residence rights and access to benefits for EU non-
economically active citizens (for example Dano36 and Alimanovic37).38 

To address these doubts, let me spell out why, in the context of the development 
of EU citizenship law, ‘there is nothing more practical than a good theory’,39 and 
why the IC provides a good model for the task at hand. What will emerge from 
this exercise is the central role of free movement rights in the architecture of 
EU citizenship. Since its introduction, EU Citizenship has given rise to widely 
conflicting views on its political and distributive dimension. Most scholars were 
sceptical about the introduction of European citizenship status, because they con-
sidered such a change as a mere symbolic step, unable to convey any deeper legal 
or political meaning. Among others,40 Weiler, for instance, gave an icy reception 
to the notion of European citizenship,41 by greeting the new European status as 
‘another unnecessary and empty gesture placating dreamers and loonies’,42 and 
by presenting the new Treaty provision, which states that the ‘citizenship of the 
Union shall complement and not replace national citizenship’, as nothing but ‘a 
trite and banal phrase.’43 On the other hand, there were scholars who were positive 
about EU citizenship as an experimental institution, showing intellectual curios-

Kochenov (ed.), EU Citizenship and Federalism: The Role of Rights (Cambridge University Press, 2017), 
85-107. 

36 C-333/13, Elisabeta Dano and Florin Dano v Jobcenter Leipzig, ECLI:EU:C:2014:2358.
37 C-67/14, Jobcenter Berlin Neukolln v Alimanovic, ECLI:EU:C:2015:597.
38 See, e. g. Spaventa, Earned Citizenship; and D. Thym, ‘When Union citizens turn into illegal migrants: 

the Dano case (Case Comment)’, European Law Review [2015] 40(2), 249-262. M. Cousins, ‘The baseless 
fabric of this vision: EU citizenship, the right to reside and EU law’, Journal of Social Security Law [2016] 
23(2), 89-105. M. Evans, ‘EU migrants, abuse and access to welfare’, Journal of Immigration, Asylum and 
Nationality Law [2015] 29(3), 273-288, 279. G. Davies, ‘Brexit and the free movement of workers: a plea 
for national legal assertiveness’, European Law Review [2016] 41(6), 925-937. D. Dusterhaus, ‘Timeo 
Danones et dona petentes (Case comment), European Constitutional Law Review [2015] 11(1), 121-139.

39 K. Lewin, Field theory in social science: Selected theoretical papers by Kurt Lewin (Tavistock, 1952),169.
40 See for example d’ Oliveira who greeted Union Citizenship as a ‘pie in the sky’ and an ‘empty shell’ in, 

respectively, J. d’ Oliveira, ‘Union Citizenship: Pie in the sky?, in A. Rosas, E. Antola (eds), A citizens’ 
Europe: In Search of a New Order (Sage, 1995); and in J. d’ Oliveira, ‘European Citizenship: its meaning, 
its potential’, in R. Dehousse (ed.), Europe after Maastricht: An Ever Closer Union? (Law Books in Europe, 
1994).

41 JHH Weiler, The Selling of Europe: The Discourse of European Citizenship in the IGC 1996’, Harvard 
Jean Monnet Working Paper 3/96, 1996, available at: http://www.jeanmonnetprogram.org/archive/
papers/96/9603.html [accessed 06 March 2017].

42 JHH Weiler, ‘To be a European Citizen- Eros and civilization’, Working paper series in European Studies, 
Special Edition (Spring 1998), available at: aei.pitt.edu/8990/1/weiler.pdf [accessed 22 February 2017], 3.

43 Ibid, 2.
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ity for the potential far-reaching implications of its transnational design.44 In fact, 
as the analysis of the case law shows, over the years, EU citizenship has proved to 
be a functioning legal institution that grants, to certain categories of individuals, 
access to transnational rights. The institutionalisation of EU free movement has 
produced effects that go beyond its original market-oriented function.  All things 
considered, it is not farfetched to suppose that national citizenship is just one 
of the possible ways of arranging the distribution of social goods on the basis of 
political membership, and that there might be other forms of distribution which, 
occurring at the transnational level, may urge us to rethink different institution-
alised forms of citizenship and political membership beyond the nation-state.

The present research project examines the pressing questions ‘what rights?’ and 
‘for whom?’, which arise from the institutionalisation of a transnational form of 
citizenship. And it draws attention to the Janus-faced nature of EU free movement. 
I argue that EU free movement works, on the one hand, as a catalyst for other 
citizenship rights – and that this is proof that, as is the case with regard to nation-
based citizenship, EU citizenship rights, too, shall be understood as grounded on 
a more complex scheme of allocation of social goods. On the other hand, however, 
there are still mechanisms of inclusion and exclusion at play when the CJEU rules 
on who shall not be excluded from the enjoyment of EU citizenship rights. So, 
EU citizenship shares with nation-based citizenship both its exclusionary nature 
and the link between the enjoyment of rights and political membership. The role 
of EU free movement in shaping both the collective and distributive dimension of 
EU citizenship is well captured by Advocate General (AG) Maduro: 

Whereas citizenship was traditionally understood, in conjunction with nationality, 
as referring to the legal and political status enjoyed by the nationals of a State 
within their body politic, European citizenship refers to the legal and political 
status conferred on the nationals of a State beyond their State body politic. The 
derived character of Union citizenship in relation to nationality of a Member 
State flows from its being construed as an ‘interstate citizenship’ which confers on 
nationals of a Member State rights in the other Member States, in essence the right 
of movement and residence and the right to equal treatment, and also vis-à-vis the 
Union itself. (…) [T]he relationship between the nationality of a Member State 

44 See, e. g., A. Wiener, Citizenship Practice: Building Institutions of a Non-State (Westview press, 1998). J. 
Shaw, ‘The interpretation of European Union citizenship’, The Modern Law Review [1998] 61(3), 293-317, 
294.; J. Shaw, ‘The Many Pasts and Futures of Citizenship in the EU’, European Law Review [1997] 22, 
554-572. T. Kostakopoulou, ‘Towards a theory of constructive citizenship in Europe’, Journal of Political 
Philosophy, [1996] 4 (4), 337-358. T. Kostakopoulou, ‘Why a “Community of Europeans” Could be a 
Community of Exclusion: A Reply to Howe’, Journal of Common Market Studies [1997] 35(2), 301-308.
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and Union citizenship are two concepts which are both inextricably linked and 
independent. Union citizenship assumes nationality of a Member State but it is 
also a legal and political concept independent of that of nationality. Nationality 
of a Member State not only provides access to enjoyment of the rights conferred 
by Community law; it also makes us citizens of the Union. European citizenship 
is more than a body of rights which, in themselves, could be granted even to 
those who do not possess it. It presupposes the existence of a political relationship 
between European citizens (…) It is based on their mutual commitment to open 
their respective bodies politic to other European citizens and to construct a new 
form of civic and political allegiance on a European scale. (…) Access to European 
citizenship is gained through nationality of a Member State, which is regulated by 
national law, but, like any form of citizenship, it forms the basis of a new political 
area from which rights and duties emerge, which are laid down by Community 
law and do not depend on the State. This, in turn, legitimises the autonomy and 
authority of the Community legal order. That is why, although it is true that 
nationality of a Member State is a precondition for access to Union citizenship, 
it is equally true that the body of rights and obligations associated with the latter 
cannot be limited in an unjustified manner by the former.45 

I report this quotation at length, because it clearly exposes those elements that 
EU citizenship shares with all other forms of citizenship, as well as those that are 
unique to EU citizenship.

As regards the elements that EU citizenship has in common with all other forms of 
citizenship, Maduro rightly points at the distinction between a legal and a politi-
cal dimension of EU citizenship. On the one hand, there is EU citizenship status 
that, like any other form of citizenship status, considered in its legal dimension, 
provides access to a set of rights. On the other hand, there is also a political and 
distributive dimension to be taken into account with regards to EU citizenship. In 
fact, the rights that go by the name of EU citizenship rights are bundled together 
on the basis of a mutual commitment of the Peoples of EU Member States. That 
commitment is about considering the territory of the EU a common space (the 
political area from which rights and duties emerge, to use Maduro’s words), and 
rendering the membership boundaries of each EU Member State mutually porous, 
by means of granting free movement rights to citizens of other EU Member States. 
As Maduro highlights, it is extremely important to distinguish between the legal 

45 Opinion of Advocate General Poiares Maduro, delivered on 30 September 2009, Case C-135/08 Janko 
Rottmann v Freistaat Bayern, ECLI:EU:C:2009:588, para 16-24. The quote and the Rottmann Case will be 
examined in the first paper forming this collection.
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and the political dimension of EU citizenship, because whereas EU citizenship, 
as a legal status, is derived from and, consequently, dependent on, the national 
citizenships of EU member states, EU citizenship creates a new common political 
and distributive sphere among EU citizens. This sphere interacts with national 
political communities, but it is also to be considered distinct from them. 

As concerns the elements that differentiate EU citizenship from national citizen-
ship, surely the most evident is the detachment of the notion of citizenship from 
the notion of nationality. The status of citizenship of the Union, even if it is still 
premised on the nationality of an EU Member State, works as a transnational legal 
status which grants access to rights that can be enjoyed by its holders beyond, and 
even vis-à-vis, the Member State of their nationality. This feature provides an extra 
reason to consider EU citizenship the ideal subject of study in order to investigate 
the relationship between citizenship status and citizenship rights. It allows for 
an inquiry into the meaning and function of this relationship, which may also 
account for how it works in a transnational context, without taking for granted 
that the way in which such relation has been crystallised in the model of national 
citizenship is necessarily a paradigm to be replicated. And since the interplay 
between the legal and political dimension is a feature that both traditional nation-
based models of citizenship and EU citizenship share, we can regard the choice 
of studying the relationship between EU citizenship status and the enjoyment of 
EU citizenship rights as an opportunity to reflect on a wider theme concerning 
citizenship in general. Namely on how political communities deal with decisions 
concerning their own membership boundaries and those concerning the distribu-
tion of social goods, and how these two determinations are intertwined. 

The strong focus on EU citizenship as a unique and functioning legal institution 
that secures access to transnational rights, and to social goods with an inherent 
transnational nature, is extremely relevant at this very moment, since, at the time 
of writing, one of the EU Member States (the UK) is negotiating its exit from the 
Union. Even though the future is still uncertain, one of the possible scenarios is 
that individuals from the leaving country will find themselves in the position of 
post-Europeans: They will not only be stripped of formal transnational citizenship 
status, but they will also lose their transnational rights. And pressing questions 
concerning the link between status and rights arise also with respect to certain 
categories of free movers, who had previously moved to the UK as EU citizens, 
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and are currently under the risk of having their rights converted into a matter of 
migration law.46

5. Research Overview: From the Rottmann Case to Invertible Citizenship
The question ‘What is the link between being a member of a political community (a 
citizen) and the capacity to make valid claims regarding citizenship rights within such 
community?’ is the leitmotiv that links all of the following chapters. In what fol-
lows, I will provide an overview of the main arguments presented in each chapter 
with two goals in mind. Firstly, I want to draw attention to what we can learn 
from each chapter about the relationship between status and rights. Secondly, I 
want to present the steps that have led to the formulation of the IC model.

5.1 Citizenship Status as a ‘Default Position’ for Validly Claiming Citizenship Rights 

The first paper in this collection47 deals with how citizenship status works as a 
default position, from which individuals are entitled to validly claim citizenship 
rights. As is the case with the legal status of citizens in the context of nation states, 
in the context of EU law, European citizenship status has gradually emerged as 
a predicate that typifies the conditions under which a genuine link between an 
individual and the EU legal order can be presumed. By zooming in on the role 
of European citizenship status as a default position for validly claiming rights 
under EU law, this first paper prepares the ground for the IC model, but it does so 
without engaging directly with the conceptual inversion of the relation between 
rights and status. 

This chapter shows how European citizenship status has gradually acquired sig-
nificance as a legally protected position in itself, in the CJEU’s case law.48 I argue 
that the case law on the strengthening of the protective function of European 
citizenship status reflects a more general strengthening of the effectiveness of EU 
law in protecting individual entitlements. What emerges from the analysis of the 
case law is that, over the years, EU citizenship has been able to take on a life of its 
own thanks to the CJEU’s rulings, which have gradually developed a transnational 

46 P. Mindus, European Citizenship after Brexit: Freedom of Movement and Rights of Residence (Springer: Pal-
grave Studies in European Union Politics, 2017). Available as open access book at: https://link.springer.
com/book/10.1007%2F978-3-319-51774-2. 

47 C. Raucea, ‘Fundamental Rights: The Missing Pieces of European Citizenship?’, German Law Journal 
[2013] 14 (10), 2021-2039.

48 Ibid., 2028.



22

Introduction

form of legal protection of a bundle of rights.49 In parallel to granting protection 
for this bundle of rights, the CJEU has spelled out the rules concerning the condi-
tions under which individuals can validly claim rights under EU law. 

Before the formal introduction of EU citizenship, EU law already had the capacity 
to confer rights directly upon individuals (see Van Gend & Loos50) and to allow 
individuals to invoke those rights even against the Member State of their nation-
ality.51 However, thanks to the introduction of formal European citizenship status, 
individuals gain a formal default position that makes it easier for them to claim 
those rights that were specifically created by the EU legal order: first and foremost, 
free movement rights. Even though free movement rights predate the institution-
alisation of EU citizenship, the introduction of European citizenship status had a 
decisive effect on the way in which individuals can claim rights through EU law. 
This was a consequence of the CJEU beginning to refer to the formal status of 
European citizenship with the purpose of loosening the link between the exercise 
of free movement rights and the pursuit of an economic activity. 

The first two sections of the paper Fundamental Rights: The Missing Pieces of Euro-
pean Citizenship? 52 are devoted to a doctrinal analysis of EU law (legislation and 
case law), which shows how it was precisely the introduction of EU citizenship 
that prompted this shift from an earlier interpretation of free movement rights 
as market-oriented rights, with a strong economic component, towards a more 
mature interpretation of free movement rights in combination with fundamental 
rights.53

However, notwithstanding the increased importance of the protective function 
performed by European citizenship status, the paper also highlights that, ac-
cording to a well-established rule, in order to trigger the application of EU law, 
individuals claiming EU citizenship rights need to prove both the possession of 
European citizenship status and an additional link between their cases and the 
material scope of EU Law. The reasons why EU law sets this double requirement 
are to be found in the specificities of EU citizenship, and in the interplay between 
EU citizenship and the national citizenships of EU member states. Individuals 

49 E. Guild, C.J. Gortázar Rotaeche, D. Kostakopoulou (eds), The reconceptualization of European Union 
Citizenship (Brill Nijhoff, 2014), 1-14.  

50 Case C-26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen, ECLI:EU:C:1963:1. 
51 S. Prechal, ‘Does Direct Effect still matter?’, Common Market Law Review [2000] 37, 1047–1069, 1049.
52 C. Raucea, ‘Fundamental Rights: The Missing Pieces of European Citizenship?’, 2022-2027.
53 Ibid., 2025-2027.
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possessing Union citizenship status are also individuals who possess the citizen-
ship status of (at least) one EU member state. And EU citizenship is meant to 
complement the national citizenship of EU member states, without replacing 
national statuses or without generating cumbersome and inefficient duplicates of 
forms of legal protection already available at national level. 

To find out in what domains possessing the status of European citizen can make 
a difference in claiming rights, we have to look at sets of rights that, precisely in 
virtue of their transnational nature, cannot be included in the protective scope 
of national citizenships. In this respect, the transnational nature of free move-
ment rights is what makes them European citizenship rights par excellence.54 This 
explains why cases that present a cross-border element are cases that easily satisfy 
the condition of having a connection with the material scope of EU law. 

The way in which, in this chapter, I trace the strengthening of the role of the EU 
citizen status is by means of selecting and analysing the CJEU’s cases in which 
the well-established rule, according to which cross-border movement is needed 
to trigger the application of EU law, is challenged. In its place, instead, the pos-
session of this status is counted as a decisive criterion in getting access to EU 
law protection for individual rights. The first judgement analysed in the paper is 
Rottmann.55 In Rottmann, the CJEU ruled that the danger of losing the status of 
citizen of the Union is a self-standing ground which triggers the application of 
EU law.56 

In support of this argument, I propose to also look at a body of case law (Zambrano,57 
McCarthy,58 and Dereci59), which have followed Rottmann and which have partially 
overcome the cross-border test as well. Despite their practical outcomes, and so in 
spite of the fact that the CJEU ruled that not all the individuals involved in these 

54 In reference to the relationship between free movement and fundamental rights see C. Raucea, ‘Funda-
mental Rights: The Missing Pieces of European Citizenship?’, p 2033, 2035-2038.  In reference to EU 
citizenship as a ‘web of interrelated rights’ see C. Raucea, ‘European Citizenship and the Rights to Reside: 
‘No One on the Outside has a Right to be Inside?’’ [2016] European Law Journal 22 (4), 489-490. Along 
the same lines, see Part I of the paper ‘The Substance of Citizenship: Is It Rights All the Way Down?’, in 
particularly the section titled ‘The Zambrano Formula: Substance as a Mode of Enjoyment of Rights’.  

55 Case C-135/08, Rottmann v Freistaat Bayern, ECLI:EU:C:2010:104.
56 C. Raucea, ‘Fundamental Rights: The Missing Pieces of European Citizenship?’, 2028.
57 Case C-34/09, Zambrano v. Office National de l’Emploi, ECLI:EU:C:2011:124.
58 Case C-434/09, McCarthy v. Secretary of State for the Home Department, ECLI:EU:C:2011:277.
59 Case C-256/11, Dereci v. Bundesministerium für Inneres, ECLI:EU:C:2011:277.
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cases were able to validly claim rights under EU law,60 what all these cases have in 
common is the new jurisdictional test that the CJEU introduces to decide them. 
And this new test indeed confirms that the application of EU law can be triggered 
even in the absence of a previous exercise of free movement rights, and thus even 
when the situation at hand lacks the cross-border element traditionally invoked to 
bring a case under the scope of EU Law. 

What is innovative about this body of case law is that the Court ruled that the 
application of EU law is triggered every time national decisions have the potential 
to deprive EU citizens of ‘the genuine enjoyment of the substance of the rights at-
taching to the status of European Union citizen’. Certainly, this new jurisdictional 
test does not go so far as to equate the possession of EU citizenship status with a 
criterion that alone is sufficient to bring a case within the scope of EU law. But, 
surely, it goes far enough to establish that no previous or actual exercise of free 
movement is required in order to ‘activate’ the possibility to enjoy EU citizenship 
rights (and, consequently, the possibility to claim protection under EU law when 
such enjoyment is jeopardised). 

The most original contribution of the new ‘genuine enjoyment’ test to the devel-
opment of EU law is its practical effect of exposing the strong connection between 
being a citizen of the Union (and so falling within the personal scope of EU law) 
and the capacity of validly claiming EU citizenship rights (and so falling within 
the material scope of EU law). Therefore, the approach of treating these two 
requirements (the personal and the material scope) as independent issues, which 
was at the basis of the well-established rule establishing a double requirement to 
trigger the application of EU law, is not always a viable solution. 

The genuine enjoyment test has the merit of affirming that, in the case of EU citi-
zenship, as in the case of national citizenship, there is a nexus between citizenship 
status and citizenship rights, and this nexus, I argue, works as a two-way relation-
ship. Whereas according to the traditional rule on the application of EU Law it is 
the exercise of specific rights (free movement rights) that accounts for a genuine 
link between an individual case and the EU legal order; in cases like Rottmann, 
Zambrano and Dereci, in which there is a serious risk that the enjoyment of EU 
citizenship rights is in jeopardy, the status, in itself, is to be considered a sufficient 
trigger for applying EU law. In these cases, the European status works similarly 

60 For example, the Court ruled that the application of EU law was not triggered in McCarthy. See C. 
Raucea, ‘Fundamental Rights: The Missing Pieces of European Citizenship?’, 2032-2035.
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to national citizen statuses, since it becomes a sufficient criterion to account for a 
genuine link between an individual case and the EU legal order.

This first chapter already offers a preview of some of the basic arguments in sup-
port of the IC model, which are then developed at length in the last two papers 
included in this collection. Quite telling is, for example, the question used as the 
title for Section B of this first paper: ‘European citizenship: A status to acquire 
rights?’61 Two elements are worth noting in this title. The first is that the expres-
sion ‘to acquire rights’ has been preferred over the expression ‘to have rights’. 
This preference signals that the relationship between status and rights is not to be 
conceived as a static one. This theme, together with the role of temporality and 
the argument that the relationship between rights and status is constantly in the 
making are, then, developed further in the subsequent chapters.62 The second ele-
ment worth noting is that the incipit of the section titled ‘European citizenship: a 
status to acquire rights?’ reports a landmark case (Van Gend en Loos) that predates 
the introduction of EU citizenship. In this seminal judgement, the direct effect 
of EU law was affirmed. This means that the Court of Justice acknowledged the 
possibility for individuals to make use of EU law to vindicate their rights. Van 
Gend en Loos testifies, then, to the fact that the possibility to validly claim rights 
under EU law was already available to individuals in the first stages of develop-
ment of EU law, and even before the institutionalisation of a European citizenship 
status. This possibility was indeed grounded on the existence of a genuine link 
between an individual case and the EU legal order. What is, then, the added value 
of introducing the status of citizen of the Union? The analysis developed in this 
first chapter suggests that the formal introduction of European citizen status has 
a twofold added value in relation to both the legal and the political dimension 
of citizenship. As concerns the legal dimension, the institutionalisation of EU 
citizenship status makes it easier for individuals to prove a connection with the 
EU legal order. Since the Union citizenship status has this effect of alleviating 
the burden of proof for individuals to demonstrate a genuine link between their 
claims and the scope of EU law, we can say that it performs the function of a 
‘default position’ to validly claim EU citizenship rights. As concerns the political 
dimension, the introduction of EU citizenship status makes explicit that, within 
the EU legal order, individuals are not simply subjected to the law. The EU legal 

61 Ibid., 2024. 
62 Part I of the paper ‘The Substance of Citizenship: Is it rights all the way down?’.
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order is, instead, committed to the democratic principle of the self-rule of the 
People.63 

5.2. Formal Political Membership is Functional to the Distribution of Social Goods 

The second paper64 takes its cue from what was, at the time, one of the latest rul-
ings of the CJEU in which the ‘genuine enjoyment’ jurisdictional test, launched 
in Zambrano, was applied: the Alokpa case.65 Two features make Alokpa a fasci-
nating case for studying the relationship between formal political membership 
and the enjoyment of rights. The first concerns the facts of the case at hand. In 
this case, the enjoyment of EU citizenship rights for formal members (minor EU 
citizens who have never exercised free movement rights and who, in contrast to 
the Zambrano children, reside in a EU member state different from the one of 
their own nationality) cannot be secured without extending EU residence rights 
to their mother (a TCN on whom they are dependent). This case shows, then, that 
access to EU citizenship rights is not just a matter of possessing formal member-
ship status. The enjoyment of EU citizenship rights is also dependent on other 
grounds, such as the relationship of care and dependence between a mother and 
her children, which creates a bond between members and non-members.

Secondly, what makes Alokpa an illuminating case to examine the relationship 
between status and rights are the practical consequences of the CJEU’s decision 
to consider the genuine enjoyment test applicable. As a result of the application of 
the genuine enjoyment rule, indeed, EU citizenship works as a ground for granting 
rights both to the children, as EU citizens, and to their TCN mother. The minors 
possess formal EU citizenship status, by virtue of which they also have access to 
rights. The mother still lacks this status but, nevertheless, she can have access 
to rights that are derived from EU citizenship, since her children’s EU citizen-
ship rights would be devoid of any meaning otherwise. Thus, the lack of formal 
63 With regard to the argument that, after the Maastricht Treaty (1992), the EU constitutional project 

is more explicitly based on the principle that sovereignty is ‘shared’ between citizens and states see J. 
Habermas, The Crisis of the European Union: A Response, (Polity, 2012): ‘(…) an important qualification 
must be made from the perspective of democratic theory to the splitting of the constituent subject into 
‘citizens’ and states’. Citizens are involved in a twofold manner in constituting the higher-level political 
community –directly in their role as future EU citizens and indirectly in their role as members of one 
of the national peoples. This is why the EU constitution, like all modern legal systems, has a strictly 
individualistic character, in spite of the fact that one of the two supporting pillars is composed directly 
of collectivities. It rests in the final analysis on the subjective rights of the citizens. It is therefore more 
consistent to recognise not the member states themselves but their peoples as the other constitution-
founding subject’, 34-35.

64 C. Raucea, ‘European Citizenship And the Right to Reside: “No One on the Outside has a Right to be 
Inside?”’, European Law Journal [2016] 22 (4), 470-491.

65 Case C-86/12, Jarel Moudoulou, Eja Moudoulou v Ministre du Travail, de l’Emploi et de l’Immigration, 
ECLI: EU:C:2013:645.
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European citizenship status no longer seems to be an insuperable obstacle for her 
to get access to legal protection for rights pertaining to EU citizenship. 

Alokpa provides us with the opportunity to reflect, at a more theoretical level, on 
the position of individuals like Ms Alokpa in the host political community that 
grants them rights, and on whether the correct functioning of citizenship is only 
related to the extension of rights to individuals like Alokpa, or whether a further 
step (such as counting individuals like Ms Alokpa as members) is required. Indi-
viduals like Ms Alokpa seem to deviate from the default positions available within 
political communities to enjoy citizenship rights. On the one hand, they lack 
formal membership status, so they cannot enjoy rights pertaining to citizenship 
by virtue of formal membership. On the other hand, however, individuals like Ms 
Alokpa are also not entirely excluded from the enjoyment of rights pertaining to 
citizenship, as is the case, in principle, for non-members. That this is so, is because 
the host community counts on their contribution in order to secure the well-
functioning of its scheme of allocation of social goods. For example, the Alokpa 
children can genuinely enjoy their rights as EU citizens only as long as Ms Alokpa 
keeps providing them with material and emotional support within the territory of 
the Union. In spite of her lack of formal membership status, Ms Alokpa is, then, 
to be counted in the common distributive plan that, backed up by EU law, secures 
the enjoyment of rights that pertain to EU citizenship.

But is it enough to explain what is at stake in Alokpa in terms of a case in which 
citizenship rights are extended to non-members, while the membership structure 
remains unchanged? In the second section of this article, I argue that this ques-
tion deserves a negative answer.66 I take into consideration the pros and cons 
of accounts of citizenship proposed by theorists who are concerned with the 
extension of rights to newcomers. In particular, I carry out a critical examina-
tion of the ‘denizenship model’67 in general and, more specifically, I delve into a 
more detailed examination both of the ‘disaggregated citizenship’ model proposed 
by Seyla Benhabib,68 and of the ‘post-national citizenship’ model presented by 

66 C. Raucea, ‘European Citizenship and the Rights to Reside: ‘No One on the Outside has a Right to be Inside?’, 
474 – 477.

67 N. Walker, ‘Denizenship and Deterritorialization in the European Union’, in H. Lindahl (ed.), A Right to 
Inclusion and Exclusion?: Normative Fault Lines of the EU’s Area of Freedom, Security and Justice (Hart, 
2009), at 261–272. T. Hammar, ‘Legal Time of Residence and the Status of Immigrants’, in R. Baubock 
(ed.), From Aliens to Citizens: Redefining the Status of Immigrants in Europe (Aldershot, 1994), at 
187–198. 

68 S. Benhabib, The Rights of Others: Aliens, Residents, and Citizens (Cambridge University Press, 2004), 6.
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Yesemin Soysal.69 In fact, all of these accounts could, prima facie, provide suitable 
models to explain the situation of Ms Alokpa, by calling for an extension of rights 
to newcomers on the basis of residence. However, I argue that all of these models 
share a serious drawback. That is, they allow for an extension of rights to newcom-
ers, without questioning the tenability of the membership structure of the host 
political community. This is possible because, according to these accounts, rights 
made available for newcomers are presented as self-standing entitlements that do 
not necessarily need to be traced back to a more complex scheme of distribution 
of social goods, whose arrangement requires the mediation of formal political 
membership. In this second chapter I will, in fact, introduce the argument that 
decisions on the enjoyment of rights need to be traced back to a more complex 
scheme of allocation of social goods.  

In presenting rights as disaggregated entitlements, as the denizenship model for 
instance does, we end up neglecting the distributive dimension of citizenship, 
which is however an essential element of the political dimension of citizenship. In 
fact, it is only by taking into account the collective and distributive dimensions of 
citizenship rights that we can account for these rights as the rights that a political 
community is committed to equally securing for its members.70 By referring to the 
distributive dimension of citizenship rights, I want to therefore draw attention to 
the fact that the distinction between members and non-members is not an end in 
itself, but is meant to work as a grounding condition for an equal distribution of 
social goods among those who are involved in the production and maintenance 
of such social goods. 

The argument that citizenship rights do have a political and distributive dimen-
sion is also at the heart of classical accounts of citizenship, like the one proposed 
by Michael Walzer in his Spheres of Justice.71 The Walzerian model has the virtue 
of establishing a functional relation between access to political membership and 
distribution of social goods. For this reason, I argue, it is to be preferred over ac-
counts that neglect the necessity to trace the enjoyment of rights back to political 
membership. However, the Walzerian model has a limitation of its own. It only 
establishes the functional link between political membership and enjoyment of 
rights in a unidirectional way. Thus, it does not help us explain situations like 
69 Y. Soysal, Limits of Citizenship Migrants and Postnational Membership in Europe (The University of Chicago 

Press, 1994), 136 -162.
70 As concerns the argument that the collective dimension of citizenship rights stands in close relation to the 

democratic principle of self-rule of the People see C. Lefort, Democracy and Political Theory, translated by 
D. Macey (Polity Press, 1988), 21 - 44. 

71 M. Walzer, Spheres of Justice, 31.
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the one of Ms Alokpa, in which the lack of formal status does not prevent her 
incorporation into the distributive patterns of social goods that her host politi-
cal community is committed to realise. However, denying that citizenship is the 
appropriate category to deal with situations like those encountered in the Alokpa 
case could lead to serious negative consequences. Incorporating individuals like 
Ms Alokpa and Zambranos into the pattern of social goods that the host politi-
cal community commits to realise, but nevertheless excluding them from formal 
political membership, would actually have the effect of turning formal political 
membership into a misrepresentation of what it is happening at a distributive 
level. Those who count as formal members end up being just a small share, and 
not the whole group, of individuals who, by creating, sharing and exchanging 
social goods, hold the pattern of distribution that the political community is 
committed to realise in place. To address this misrepresentation, a readjustment 
of membership boundaries is needed in order to let individuals, such as Zambrano 
parents, i.e. individuals who cannot be entirely excluded from the enjoyment of 
rights pertaining to citizenship, not to be excluded from formal political member-
ship, either. This necessity of shifting the membership boundaries of a political 
community in order to fit its actual scheme of distribution of social goods in cases 
like Alokpa is what inspired the formulation of the IC model.

5.3. Membership Boundaries and the Distribution of Social Goods: Keeping the 
Function, Inverting the Order? 

The last paper included in this collection is ‘The Substance of Citizenship: Is It 
Rights All the Way Down?’72. It is a double paper consisting of two sections: Part I, 
which is incorporated in Chapter 3, and Part II, which is incorporated in Chap-
ter 4. These two chapters fully develop some of the themes about the IC model 
that were already anticipated in the second article. More specifically, regarding 
the IC model, the third chapter will address three main issues: (1) What are the 
categories of individuals that may concretely benefit from the IC model? (2) How 
does the IC model work? and (3) How does the IC model fare in accounting for 
the function and limitations of formal political membership, compared with the 
classical account of citizenship ‘from-status-to-rights’? 
As the last question suggests, in dealing with these three themes, I have combined 
the illustration of the main propositions of the IC model with frequent references 
to the classical account of citizenship from-status-to-rights, with the purpose of 

72 C. Raucea, ‘The Substance of Citizenship: Is it rights all the way down?’. Part I and Part II are closely 
related and for this reason they have been submitted together as a single contribution to the NJLP. Given 
the exceptional length of the resulting piece, an arrangement has been made with the editors of the journal 
in order to publish the long article in a special format. The contribution is forthcoming in the issue 
2018/1.
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signalling the differences and continuities between the traditional account and the 
newly introduced IC model. 

As regards the first theme, the paper singles out one of the two categories of 
individuals who do not fit the default position available according to the classical 
account of citizenship from-status-to-rights to validly claim citizenship rights.73 
In Part I, this category of individuals is examined in the context of a legal analysis 
carried out on a selected body of case law, in which the genuine enjoyment rule 
has been applied. In Part II, the focus shifts to the political significance of these 
cases. This category of individuals, who do not fit the default position to validly 
claim rights, includes individuals (like Mr Zambrano and Ms Alokpa), who are, 
formally, non-members of the political community in which they are entitled to 
enjoy rights that pertain to citizenship. The rights that non-formal members are 
entitled to enjoy are then labelled ‘derived’ rights because, instead of being based 
on the possession of a formal status, these rights are derived from other rights. 
That is, they are contingent on the rights of the formal members to whom the 
non-members are closely related via a relationship of care and dependency. The 
host political community would, indeed, not be able to secure the enjoyment of 
citizenship rights to its formal members, should it decide to exclude these non-
formal members from the enjoyment of derived rights. 

In order to address the explanatory gap that the classical account of citizenship 
generates with regard to these deviant cases, I develop the second central theme 
of this last paper, by illustrating how an invertible account of citizenship (the IC) 
could work as a corrective mechanism to adequately deal with these situations in 
which rights pertaining to citizenship are to be made available to individuals who 
do not possess formal citizenship status. In this chapter, I expand on the critique 
of accounts of citizenship, such as Benhabib’s one, that detach the problem of the 
enjoyment of rights from the problem of formal political membership. I argue 
that an account of citizenship that aims to take seriously the problem of the inclu-
sion of newcomers into host political communities cannot restrict its focus on the 
extension of rights to newcomers, while leaving aside the problem of providing 
them with access to formal political membership. 

As regards the third theme, I focus on the functions and limitations of formal 
political membership, with a view to clarifying that the IC model does not aim 
to overturn the classical account of citizenship. In this sense, the initial IdCH is 

73 These two categories of individuals are discussed at length in the Part II of the paper ‘The Substance of 
Citizenship: Is It Rights All the Way Down?’. 
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revised to leave room for the IC model. In Chapter 3, I show and explain how 
the traditional account from-status-to-rights and the newly introduced IC model 
stand in relation of complementarity. The theme of functions and limitations 
of formal political membership will be used as a touchstone for comparing the 
classical account from-status-to-rights and the newly proposed IC model which, 
for threshold cases, works from-rights-to-status.

Firstly, the opportunity of zooming in on the theme of political membership is 
justified because both the traditional and the IC account concur in acknowledging 
the function of formal political membership, i.e. enabling a fair and sustainable 
distribution of social goods within a political community. It is worth noting the 
relevance of both of the two attributes I attached here to the term distribution: fair 
and sustainable. In Chapter 4, I argue that whereas the traditional account from-
status-to-rights puts special emphasis on how membership boundaries make a fair 
distribution of social goods possible within a political community, it does not fare 
well in explaining how the agreed distribution can also be sustainable over time. 
This is so, because the traditional account is based on a rigid division between 
members and non-members. And, according to the traditional account, this rigid 
distinction is to be kept in place even when non-formal members become an 
integral part of the distributive practices of their host political community. Such 
rigidity generates a pattern of distribution, which then turns out to be unsustain-
able in the long-term, according to the democratic principle of the self-rule of the 
People. What makes the distribution unsustainable, in this case, is the mismatch 
between the pool of individuals who are to be considered participants in the 
practices of allocation of social goods that the political community is committed 
to realise (and, so, the de facto members according to the IC model), and the pool 
of individuals (the formal members) who are to be considered the ones on behalf 
of whom the distribution occurs. 

Secondly, the opportunity of zooming in on the theme of political membership 
is justified because the traditional account and the IC model differ precisely with 
regard to the consideration given to the act of self-closure of a political commu-
nity. This is the act through which a political community sets its own membership 
boundaries. According to the IC model, such act is unable to effectively foreclose 
to non-formal members any possibility of taking part in the distributive enterprise 
that a political community is committed to realise. Consequently, there can be 
cases in which non-formal members establish a genuine link with a political com-
munity when, by participating in the practices of creation and exchange of social 
goods, they become an integral part of the pattern of allocation of social goods that 
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the host political community is committed to realise as its own distribution. By 
virtue of this link, these non-formal members can validly claim rights pertaining 
to citizenship. I argue that citizenship is invertible from-rights-to-status precisely 
because the political community hosting non-formal members who have access 
to rights pertaining to citizenship should then reset its membership boundaries 
in order to faithfully register this occurred change in its own distribution. It is 
only by means of this adjustment that the host political community can secure 
the respect of the democratic principle of the self-rule of the People, according to 
which the people taking part in the distribution are the ones ‘on behalf ’ of whom 
the distribution is taking place.  

In Chapter 4, I conclude by using a real-world example in which residents of a 
huge residential building organise a communal summer party. In this occasion, 
they are confronted with practical choices about membership, such as: Who ought 
not to be excluded from the communal party? For the party to be a success, these 
choices need to reflect the on-going interactions between the people living in that 
residential building. By reflecting on this example, I present the argument that, 
on the one hand, formal political membership has the function of allowing for 
an equal distribution of social goods within a political community; on the other 
hand, however, it falls short of the capacity to capture the entire pool of individu-
als who actually take part in practices of allocation of social goods. Lastly, I argue 
that for formal political membership to remain faithful to its function of allowing 
for an equal distribution of social goods, a political community shall engage in 
recursive adjustments of its membership boundaries. These readjustments must 
aim at extending formal political membership, and the equal distribution of social 
goods to all those who are actual participants in the practices of the creation and 
exchange of such social goods. This means that, when actual changes in the pool 
of participants in the practices of allocation of social goods occur, a political com-
munity needs to redefine its distributive patterns and, accordingly, the boundaries 
of its formal political membership, in order to make the pattern of distribution it 
endorsed a sustainable one.

In the chapter that concludes this dissertation, I propose to critically look at 
how existent accounts of citizenship deal both with the relationship between 
membership boundaries and distribution, and with the possibility of challeng-
ing the way in which formal members draw a dividing line between themselves 
and non-members. This discussion aims at raising in-depth reflections on the 
function of citizenship and at exploring avenues for future research. The chapter 
focuses on the interplay between the three different dimensions of citizenship 
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generally distinguished in scholarly debate: the legal, the political, and the social 
dimension. I then discuss how an invertible model of citizenship has the merit of 
formalising the way in which each dimension shapes the others. The IC model 
does so by means of establishing a fruitful opposition between the standpoint 
of those who are formally included in the membership structure of a political 
community, and the standpoint of those whose contribution to the realization 
of the pattern of allocation of social goods that is endorsed by such community 
is not rejected. I argue that this opposition is already registered, even though it 
is not clearly spelled out, in the account of citizenship proposed by Rousseau in 
his Social Contract. In fact, in several passages, Rousseau refers to two drivers of 
a political community: the Multitude, and the People. To better understand how 
these two modes of acting together are distinct and concurrent in the processes 
of a political community’s self-ruling, I propose to draw on Margaret Gilbert’s 
account of joint commitment.





Chapter 1

Fundamental Rights:  
The Missing Pieces of European Citizenship?*

* This chapter is based on the article: C. Raucea, ‘Fundamental rights: The missing pieces of 
European citizenship?’, German Law Journal [2013] 14 (10), p. 2021-2039.
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1. Introduction
All nationals of a Member State are Union citizens, and so, in principle, these 
citizens fall within the scope of European Union (EU) law ratione personae. How-
ever, the protection of European citizenship status (ECS) is a necessary but not a 
sufficient condition for enjoying European citizenship rights (ECRs). In order to 
bring a case within its jurisdiction, the Court of Justice of the European Union 
(CJEU) should also ascertain what the link is between ECRs and the scope of 
EU law (ratione materiae). Recently, the CJEU ruled that securing the “genuine 
enjoyment of the substance of the rights attaching to the status of European 
Union citizenship” is a sufficient condition to bring a case within the scope of 
EU law.1 This new formula challenges the traditional cross-border test: by refer-
ring to “genuine enjoyment,” it entails rethinking the CJEU’s current practice 
of depicting the conditions under which a citizenship case should be considered 
ratione personae and ratione materiae within the scope of EU law.2 Importantly, 
the interpretative crux of this new formula concerns whether the Court has really 
opted for an innovative test of its jurisdiction, which may detach the protection 
of ECRs from the current exercise of fundamental freedoms. This paper criti-
cally maps out how the CJEU has gradually strengthened both the protection of 
the ECS and the protection of rights attaching to such status. It argues that the 
Court has recognized that the de facto exercise of fundamental freedoms is not the 
only way to establish a link between an EU citizenship case and the scope of EU 
law. On the contrary, the Court ruled that Art. 20 TFEU (on Union citizenship 
and European citizenship rights) can be invoked by Union citizens, even if they 
have never exercised their free movement rights, in order to challenge national 
measures, which “deprive citizens of the Union of the genuine enjoyment of the 
substance of the rights conferred by virtue of their status as citizens of the Union.”3 

This interpretative move raises the question whether the new test concerning the 
substance of the rights attaching to the status of European citizens enhances the 

1 Case C-34/09, Zambrano v. Office Nat’l de l’Emploi, 2011 E.C.R. I-01177, para. 42 [hereinafter Zam-
brano].

2 With regard to the traditional cross-border test, see id. para. 69. ‘It is trite law that, in order to be able 
to claim classic economic rights associated with the four freedoms, some kind of movement between 
Member States is normally required. Even in that context, however, it is noteworthy that the Court has 
accepted the importance of not hindering or impeding the exercise of such rights and has looked askance 
at national measures that might have a dissuasive effect on the potential exercise of the right to freedom 
of movement’. For many citizenship cases, there is a clearly identifiable cross-border element that parallels 
the exercise of classic economic free movement rights. Moreover, when nationals of a Member State are 
invoking rights arising from citizenship of the Union against their own Member State, there has usually 
been some previous movement away from that Member State followed by a return. See id. paras. 75–80.

3 Case C-434/09, McCarthy v. Sec’y of State for the Home Dep’t, 2011 E.C.R. I-03375, para. 46 [here-
inafter McCarthy]. Case C-256/11, Dereci v. Bundesministerium für Inneres, para. 61 (CJEU, 2013) 
[hereinafter Dereci].



38

Chapter 1  |  Fundamental rights

protection of fundamental freedoms, by also safeguarding the potential exercis-
ing of these freedoms in the future, or whether it calls for including the actual 
protection of fundamental rights (such as the right to respect family life) in the 
so-called “substance” of European citizenship rights.4 This paper argues that the 
Court’s present approach indicates that the former is the case, casting doubts on 
the central position of fundamental rights with regards to European citizenship.

The new formula, “genuine enjoyment of the substance of the rights attaching to 
the status of European Union citizenship,” has been used to uphold the argument 
that ECS is not dependent on the status of the individual concerned as an eco-
nomically active person, nor is the bundle of individual entitlements, which come 
necessarily attached to such a status (i.e. the ECRs) dependent on the current 
exercise of free movement rights.5 By dissociating the protection of ECS from 
the issue of a current exercise of free movement rights, the CJEU moved beyond 
the traditional cross-border test. To this end, thanks to the new formula concern-
ing “the genuine enjoyment,” the CJEU made a direct connection between the 
“substance of EU citizenship” and the scope of EU law. The CJEU held that ECS 
allows a Union citizen, who has never exercised his freedom of movement, to rely 
on EU law if a national measure deprives him of the “genuine enjoyment of the 
substance of the rights conferred by virtue of Union citizenship.”6 This interpreta-
tive move may enable individuals to enhance their capability to claim protection 
of their individual entitlements within the scope of EU law, even in situations 
that previously would have been considered “purely internal” ones. In fact, the 
two criteria (ratione personae and ratione materiae), traditionally used by the CJEU 
in testing when a case falls within the scope of EU law, appear merging together 
thanks to the new direct connection between the substance of EU citizenship and 
4 Fundamental Rights and Fundamental Freedoms are two distinct legal categories with two different objec-

tives in the European integration process. Fundamental rights are subjective rights whose intention is to 
protect individual freedom vis-à-vis the emerging supranational Union powers. Fundamental freedoms, 
instead, have performed the specific function to remove national obstacles to intra-Union mobility with 
the primary goal of pursuing market integration. For a systematic and critic analysis on the distinction 
between Fundamental rights and Fundamental Freedoms, see generally Ferdinand Wollenschläger, A 
New Fundamental Freedom Beyond Market Integration: Union Citizenship and its Dynamics for Shifting the 
Economic Paradigm of European Integration, 17 EUR. L. J. 1 (2011).

5 The criteria of being “economically active” or “self-sufficient” and, so, the condition of being able to sup-
port themselves (sufficient means of existence; comprehensive health insurance) without recourse to public 
funds define the categories of persons eligible for claiming the ECRs to move and reside. The legal position 
of economically inactive persons is regulated by Directive 2004/38/EC of the European Parliament and 
of the Council of 29 April 2004 on the right of citizens of the Union and their family members to move 
and reside freely within the territory of the Member States (amending Regulation (EEC) No 1612/68 and 
repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 
90/364/EEC, 90/365/EEC and 93/96/EEC, [2004] OJ L229/35).

6 ALLAN ROSAS & LORNA ARMATI, EU CONSTITUTIONAL LAW: AN INTRODUCTION 148 
(2012).
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the scope of EU law. Further in this paper, selected case law will be analyzed to 
cast light on how to draw a threshold line for what will constitute a loss of enjoy-
ment of rights that come with ECS -a matter that the CJEU has not spelled out 
exactly. In the following sections, I will consider how the CJEU has defined the 
genuine enjoyment test in deciding cases concerning EU citizens who have never 
exercised free movement rights. I will explain more extensively how ECS should 
be protected in itself as the essential pre-condition to claim ECRs (Rottmann), 
and in doing so, show how the status itself rather than the current exercise of 
fundamental freedoms has been used by the CJEU to bring a case within the scope 
of EU law.7 Hence, ECS might also provide access to protection of ECRs in purely 
internal situations, independent of the fact that the claimant has never before 
made use of his fundamental freedoms. We then ask, under which conditions are 
the enjoyment of rights that come with ECS in jeopardy and, in what sense is the 
recent line of EU citizenship case law introducing an alternative condition to the 
traditional cross-border test (Ruiz Zambrano,8 McCarthy9)? I will draw attention 
to the paradox that the CJEU highlighted the issue concerning the substance of 
ECRs but keeps missing the opportunity to clarify what rights can be claimed as 
an integral part of the status of European citizenship (Dereci10). In fact, at the end 
of the day, the CJEU ruled that national interference with fundamental rights 
(such as the right to respect family life) should be seen as a menace to the genuine 
enjoyment of the substance of ECRs only when it would result in forcing EU 
citizens to leave the territory of the Union.

The purpose of this paper is to test whether the protection against the expulsion 
from the territory of the Union might be considered a satisfactory and coherent 
legal answer to the question of what type of protection does ECS provide for indi-
vidual entitlements, or whether, on the contrary, the fundamental rights argument 
should come into play in defining the substance of ECRs. The main argument 
running through the case law analysis is that the formula referring to the sub-
stance of ECRs calls for fundamental freedoms to be reinterpreted in connection 
with fundamental rights when the individuals who are entitled to those freedoms 
hold ECS. More precisely, on the one hand, the protection against expulsion from 
the territory of the Union functions as a safeguard to future possible exercise 
of fundamental freedoms; while, on the other hand, the present protection of 

7 See generally Case C-135/08, Rottmann v Freistaat Bayern, 2010 E.C.R. I-1449.
8 See generally Zambrano, supra note 1.  
9 See generally McCarthy, supra note 3.
10 See generally Dereci, supra note 3.See generally Case C-135/08, Rottmann v Freistaat Bayern, 2010 E.C.R. 

I-1449.
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fundamental rights would be required to ascribe a protected legal meaning to the 
physical presence of EU citizens within the territory of the Union.

2. European Citizenship: A Status to Acquire Rights?
The role of individuals and the protection of their entitlements within EU law 
were affirmed for the first time by the CJEU in Van Gend en Loos,11 well before 
the official introduction of ECS in 1992.12 In the beginning, EU citizenship was 
not unanimously hailed as a revolutionary step within the European integration 
process. Rather, it was welcomed with skepticism as being one more buzzword in 
the lexicon of the symbolic language of the EU.13 However, the case law of the 
CJEU contributed to making ECS a meaningful legal concept and as something 
“destined to be the fundamental status of nationals of the Member States.”14 

At first, the judicial protection of ECRs has been building on the evolutionary 
interpretation of free movement rights beyond the logic of the internal market.15 

Indeed, European fundamental freedoms have traditionally served as trait d’union 
between individual claims and the scope of EU law. On the one hand, the CJEU 
recognized Union citizens as falling, by definition, within the personal scope of 
the Treaty.16 However, on the other hand, in order to delineate its jurisdiction, the 
CJEU is asked to ascertain, case-by-case, the link between ECRs and the material 
scope of EU law. In this regard, European fundamental freedoms have been setting 
the pace of the CJEU’s interpretative evolution. The exercise of the fundamental 
freedoms granted by the European Treaties, in particular the freedom to move 
and reside within the territory of another Member State, are considered “part 
of the material scope of EU law.”17 By making a connection between the Treaty 
provisions concerning EU citizenship and the effective exercise of fundamental 

11 See generally Case C-26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen, 1963 E.C.R. 
1.

12 See generally Treaty on European Union, Feb. 7, 1992, 1992 O.J. (C 191) 1.
13 EU Citizenship was greeted by scholars as a “pie in the sky” and “a symbolic plaything without substantive 

content” or as a “cynical exercise in public relations on the part of the High Contracting Parties.” See Hans 
Ulrich Jessurun d’Oliveira, Union Citizenship: Pie in the Sky?, in A CITIZENS’ EUROPE: IN SEARCH 
OF A NEW ORDER (A. Rosas & E. Antola eds., 1995); Joseph H. H. Weiler, Citizenship and Human 
Rights, in REFORMING THE TREATY ON EUROPEAN UNION – THE LEGAL DEBATE (J. A. 
Winter et al. eds., 1996).

14 Case C-184/99, Grzelczyk v. Centre Pub. d’Aide Sociale d’Ottignies-Louvain-la-Neuve, 2001 E.C.R. 
I-6193, para. 31 [hereinafter Grzelczyk].

15 See generally Wollenschläger, supra note 4.
16 See generally Eleanor Spaventa, Seeing the Wood Despite the Trees? On the Scope of Union Citizenship and its 

Constitutional Effects, 45 COMMON MKT. L. REV. 13 (2008)
17 Case C-224/98, D’Hoop v Office Nat’l de l’Emploi, 2002 E.C.R. I-6191, para. 29 [hereinafter D’Hoop]; 

Grzelczyk, supra note 14, para. 33.
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freedoms, Union citizens have been able to claim an enhanced right to challenge 
the rules imposed by Member States, whenever these rules jeopardize their right 
not to be discriminated against on the grounds of nationality.18

EU citizenship provisions first came into play as provisions of last resort19 in the 
EU law system. The reference to ECS was used to protect individuals who exer-
cised freedom of movement and were not protected by other provisions—their 
situations did not fall within the scope of freedom of movement of workers, 
freedom of establishment, or freedom to provide services.20 Gradually, the CJEU 
began referring to ECS as a legal construct that protects individual entitlements, 
over and beyond the constitutional systems of the different Member States. The 
protection granted to ECRs was grounded on the premise that EU citizens may 
make an appeal to their belonging to the European legal system in order to claim 
protection for their interests through EU law. The traditional CJEU jurisdiction 
test, which hinges on free movement rights and on cross-border situations, was 
innovatively complemented with reference to ECS and to the rights attached to 
such a condition. Thus, ECS has been used to bring within the scope of EU law 
those persons who were excluded from the free movement regime, as it focused on 
market actors and market activities. By doing so, the CJEU upheld free movement 
rights as ECRs, whose enjoyment shall not necessarily pursue an economic goal. 
This process of decoupling the protection of free movement rights from market 
activities is the incipient affirmation of the ECS as a general source of rights. 
For this reason, it is a decisive transition in interpreting the enjoyment of ECRs 
as something more than a restricted appendix generated by purpose of market 
integration. In fact, free movement rights have assumed a central role to empower 
EU citizens in drawing attention to the idea that existing economic factors should 
not affect their position of citizens as rights holders. Thus, “the free movement 
of persons becomes the movement of free citizens.”21 Traditionally, the CJEU 
has interpreted those situations in which European citizens have exercised their 
migration rights, even if a connection between the right to move and an economic 
element was no longer needed, as falling within the material scope of EU law. 

18 See Consolidated Version of the Treaty on the Functioning of the European Union art. 18, 2008 O.J. C 
115/47. See generally D’Hoop, supra note 17 (stating that a Member State cannot impose rules which have 
the effect of placing at a disadvantage their own citizens who have exercised the right to move).

19 See Opinion of Advocate General Ruiz-Jarabo Colomer, Case C-228/07, Petersen v. Arbeitsmarktservice 
Niederösterreich, 2008 E.C.R. I-6989, para. 34 [hereinafter Opinion of Advocate General Colomer].

20 With regard to the legislative evolution conferring rights of residence to nationals of Member States who 
are not employees or self-employees, see generally Council Directive 90/364, 1990 O.J. (L 180) 1; Council 
Directive 90/365, 1990 O.J. (L 180) 1, Council Directive 93/96, 1993 O.J. (L 317) 1.

21 Opinion of Advocate General Colomer, supra note 19, para. 28.



42

Chapter 1  |  Fundamental rights

After confirming that Union citizens are covered by the personal scope of EU 
law, the CJEU clarified that EU citizenship is a fundamental status that is not 
conditional upon pursuing an economic activity.22 When Member State borders 
have been physically crossed, the case is considered as falling within the scope of 
EU law.

However, the cross-border test has been gradually construed by the CJEU in a 
more sophisticated way. For example, the CJEU considered applied EU law to 
a case where fundamental freedoms were not exercised directly by the claimant 
but by his former wife with an indirect effect on the claimant’s situation.23 These 
constructions call into question whether free movement rights, as cardinal ECRs, 
exhaust all the potentiality of ECS as a source of rights. Another way to approach 
the issue of ECRs is by asking whether the CJEU can seriously engage in defining 
the substance of ECS and in protecting ECRs and at the same time overlook the 
role of fundamental rights within the EU legal system. The Lisbon Treaty has 
been considered a major step forward in the promotion of fundamental rights 
within EU law, indeed a milestone also in the delicate architecture of European 
citizenship. Because of the Lisbon Treaty, the Charter of Fundamental Rights of 
the European Union has been granted with the same binding legal force as the 
Treaties, becoming a more visible catalogue of parameters that should be consid-
ered in testing the legal validity of the Union’s legislative acts and policy actions. 
The Union’s accession to the European Convention on Human Rights (ECHR) 
was made possible (Art. 6(2) TEU), and by permitting the European Court of 
Human Rights (ECtHR) to directly review Union acts, the system to protect 
fundamental rights will be enhanced. It seems then that the standards protecting 
fundamental rights to which the EU is committed shall be used to give concrete 
content to what the CJEU has defined as the “substance of ECRs.” For this reason, 
the European integration may be regarded as being at the crossroads between 
relying on mere rhetorical references to ECS or providing EU citizens with legal 
protection of a bundle of rights, which is consistent with the EU’s commitment 
to protect fundamental rights.

However, is this really the only way to phrase ECS dilemma? Here, a decisive point 
needs to be clarified with regard to the role of fundamental rights and fundamental 
freedoms in shaping the substance of ECRs. We still have to postulate a necessary 
link between EU citizenship and the scope of EU law. Suppose we ground this 

22 See Case C-413/99, Baumbast v. Sec’y of State for the Home Dep’t, 2002 E.C.R. I-7091, para. 83 [here-
inafter Baumbast].

23 See generally Case C-403/03, Schempp v. Finanzamt M nchen, 200  ECR I-6421 [hereinafter Schempp].
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link on free movement rights conceived as entitlements one may not only enjoy 
actually but also potentially—suppose one is entitled to enjoy them in the future. 
In such a case, will the reference to an actual violation of fundamental rights, 
as part of the substance of European citizenship and as a possible interference 
with the future enjoyment of fundamental freedoms, be a sufficient condition for 
bringing a case within the scope of EU law in spite of the lack of a cross- border 
element?

3. European Citizenship’s Rights: Two Cases, Two Steps Forward?

3.1 The Rottmann Case: The Right to not be deprived of the European Citizen Status

Art. 9 TEU states that “every national of a Member State shall be a citizen of the 
Union,” and that “citizenship of the Union shall be additional to and not replace 
national citizenship.” The sufficient condition for being entitled to ECS is to be 
a national of an EU Member State. Since its attribution and its enjoyment are 
not just a matter of EU law, some scholars have described Union citizenship as a 
“contingent”24 condition or as a “ius tractum,” and so as a “derivative status.”25 It 
may seem to follow, as a general rule, that a EU citizen loses his entitlement to 
hold the European status if the Member State of which he is a national withdraws 
the national citizenship. In the light of this requirement, it would seem that the 
EU could scarcely influence Member States’ laws concerning nationality. Indeed, 
Member States, by regulating their citizenship criteria, can thereby include or 
exclude individuals from the enjoyment of ECS. The Rottmann ruling challenged 
this reading of the relationship between the European status and national citizen-
ship.26 In fact, the CJEU interpreted the provisions on EU citizenship as capable 
of altering the essence of the Member States’ nationalities from which ECS is 
derived, by establishing a direct link between individuals and EU law. This link 
allows the CJEU to test whether the rules of loss and acquisition of Member 
States’ nationalities are compatible with EU law principles, such as the principle 
of proportionality.

Dr. Rottmann was a naturalized German national who, as a consequence of his 
naturalization in Germany, had lost his previous Austrian nationality. When 

24 See Willem Maas, Unrespected, Unequal, Hollow? Contingent Citizenship and Reversible Rights in the Euro-
pean Union, 15 COLUM. J. EUR. L. 265 (2009).

25 See D. Kochenov, Ius Tractum of Many faces: European Citizenship and the Difficult Relationship Between 
Status and Rights, 15 COLUM. J. EUR. L. 169 (2009).

26 See generally Case C-135/08, Rottmann v. Freistaat Bayern, 2010 E.C.R. I-1449.
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applying for German nationality, Dr. Rottmann failed to disclose the fact that 
he was the subject of a judicial investigation in Austria. Since the naturalization 
was acquired by deception it was regarded as a fraud entailing the annulment 
of the previous concession of nationality. The referring court asked the CJEU 
whether the withdrawal of German nationality would be in accordance with EU 
law when the concerned person would thereby become stateless, and therefore be 
also deprived of the status as citizen of the Union.

Rottmann could be read as the most recent follow-up of the argument developed by 
the CJEU since the ’90s: each Member State shall “have due regard to Community 
law” when laying down the conditions for the acquisition and loss of nationality.27 

However, compared to the earlier cases, the Rottmann decision placed a greater 
emphasis on the nature and consequences of ECS. The Court lacked jurisdiction 
to explicitly decide on the loss of Dr Rottmann’s nationality, since that would 
amount to excluding the competence of the Member States in regulating the 
conditions of nationality of their own State. Nevertheless, the reference to the 
principle of proportionality implicitly imposed on Member States an obligation, 
derived from EU law, to limit their discretion in creating their rules of nationality 
law. The most innovative effect deriving from Rottmann was that EU citizenship as 
“the fundamental status of nationals of the Member States”28 was used to replace 
the cross-border test, which was traditionally used to bring cases within the scope 
of EU law, and so within the jurisdiction of the CJEU.29 ECS was protected as a 
necessary precondition for the enjoyment of ECRs. For this reason the danger of 
losing this status was recognized by the CJEU as a freestanding ground to bring a 
case within its jurisdiction.

According to the Rottmann conclusions, ECS confers to individuals at least the 
entitlement to appeal directly to legal principles (such as the principle of propor-
tionality) derived from the existence of a European legal system. These principles 
may be used to modulate citizens’ access to protected positions and to claim rights 

27 See generally Case C-369/90, Micheletti v. Delegación del Gobierno en Cantabria, 1992 E.C.R. I-4239. 
See also Case C-179/98, Belgium v. Mesbah, 1999 E.C.R. I-7955, para. 29; Case C-192/99, The Queen 
v. Sec’y of State for the Home Dep’t, 2001 E.C.R. I-1237, para. 19; Case C-200/02, Zhu v. Sec’y of state 
for the Home Dep’t, 2004 E.C.R. I-09925, para. 37.

28 Grzelczyk, supra note 14, paras. 31, 43. But see also, inter alia, D’Hoop, supra note 17, para. 28; Baumbast, 
supra note 22, para. 82; Case C-148/02, Avello v. État Belge, 2003 E.C.R. I-11613, para. 22; Joined Cases 
C-482/01 and C-493/01, Orfanopoulos and Oliveri v. Land Baden-Württemberg, 2004 E.C.R. I-5257, 
para. 65; Schempp, supra note 23, para. 15.

29 See generally Dimitry Kochenov, A Real European Citizenship: A New Jurisdiction Test: A Novel Chapter in 
the Development of the Union in Europe? 18 COLUM. J. EUR. L. 55 (2011).
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in a legal space broader than their own national legal orders.30 Hence, the basic 
form of protection attached to ECS shall consist in the right to not be deprived 
of European status. That status, according to Advocate General (AG) Maduro, is 
the expression of a new form of civic and political allegiance on a European scale, 
grounded on the very existence of the EU as a legal area, and so grounded on a 
common set of protected legal positions granted to EU citizens:

[C]onstrued as an “interstate citizenship” which confers on nationals of a Member 
State rights in the other Member States, in essence the right of movement and 
residence and the right to equal treatment.…It confers on the nationals of the 
Member States a citizenship beyond the State….European citizenship is more than 
a body of rights which, in themselves, could be granted even to those who do not 
possess it. It presupposes the existence of a political relationship between European 
citizens, although it is not a relationship of belonging to a people….It is based on 
their mutual commitment to open their respective bodies politic to other European 
citizens and to construct a new form of civic and political allegiance on a European 
scale. It does not require the existence of a people, but is founded on the existence 
of a European political area from which rights and duties emerge.31

For that very reason, ECS might empower its holders to claim not only the right 
to maintain the physical connection with the EU’s territory, but it also may 
be construed as the condition to have granted legal standing within the whole 
territory of the EU, understood as a common space of distribution of rights.32 

Difficulties arise, however, when an attempt is made to map out what rights are 
unavoidably at stake with the withdrawal of ECS, and so what rights, in the end, 
shall be considered as truly ECRs.

3.2 The Ruiz Zambrano Case: the Right to Not be Expelled from the Territory of the 
European Union.

As the Rottmann decision suggests, ECS is a meaningful legal construct as soon 
as it may be considered an access condition for the enjoyment of ECRs. For that 
very reason, citizens shall be protected against its loss. However, in Rottmann, the 
CJEU dealt with the issue of enhancing the protection of ECS without inquiring 

30 See generally Rainer Bauböck, Why European Citizenship? Normative Approaches to Supranational Union, 8 
THEORETICAL INQUIRIES IN L. 453 (2007).

31 Opinion of Advocate General Poiares Maduro, Case C-135/08, Rottmann v. Freistaat Bayern, 2010 
E.C.R. I- 01449, paras. 16–20, 23.

32 Loic Azoulai, A Comment on the Ruiz Zambrano Judgement: A Genuine European Integration, EUDO 
CITIZENSHIP CONSORTIUM, http://eudo-citizenship.eu/search-results/457-a-comment-on-the-
ruiz-zambrano-judgment-a- genuine-european-integration (last visited Aug. 28, 2013).
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into what rights precisely EU citizenship entails. Rottmann also did not cast light 
on the further question concerning the conditions under which rights derived 
from the status can be exercised. This follow-up question needs to be answered by 
making clear how the enjoyment of the rights derived from the status links to the 
scope of European law.

The Ruiz Zambrano judgment begs to reconsider whether the enjoyment of free 
movement rights, not only actual but also the potential exercise (i.e., in view of 
future exercise), is still the irreplaceable link between a citizenship case and the 
scope of EU law. In fact, the CJEU has launched a new jurisdiction test, which 
is based on the severity of a Member State’s interference with ECRs rather than 
on a pure cross-border test. By doing so, the CJEU opened the path to a broader 
reflection on what rights should be counted as ECRs. In Ruiz Zambrano the rights 
at stake were the right of respect for family life and the best interest of the child, 
both fundamental rights. The CJEU was asked to decide when economically inac-
tive citizens, such as minors, who have not yet exercised their free movement 
rights, may fall within the scope of EU law. The CJEU was also asked to decide 
whether and under which conditions EU citizens’ parents who were third-country 
nationals were able to derive rights from their children’s status. The novelty of 
the Ruiz Zambrano outcome resulted from the factual situation examined by the 
Court that, according to the traditional approach, would have been considered 
wholly internal.

Mr. Ruiz Zambrano and his wife, both Colombian nationals, arrived in Belgium 
in 1999 and requested asylum there. They were parents of two Belgian minors 
residing in Belgium and asked, as care givers, for a right of residence connected 
with the citizenship rights of the minors. In fact, their applications for asylum 
were refused but with a non-refoulement clause, which forbade the expulsion of 
Mr. and Mrs. Ruiz Zambrano into their home country, since they might be again 
subjected to persecution in Colombia. Even though Mr. Ruiz Zambrano did not 
hold a work permit, he obtained full-time employment with a Belgian company 
for an unlimited period. Mr. Ruiz Zambrano claimed that the birth of the two 
children, who were Belgian nationals and thus EU citizens, entitled him to a 
residence right and a work permit in Belgium.
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In deciding Ruiz Zambrano, the CJEU launched a test on its jurisdiction which 
links together the Treaty provisions about citizenship (Art. 20 TFEU), with the 
substance of ECS and the genuine enjoyment of ECRs. Namely, the CJEU stated 
that: Art. 20 TFEU precludes national measures that have the effect of depriving 
citizens of the Union of the genuine enjoyment of the substance of the rights 
conferred by virtue of their status as citizens of the Union.33

Hence, the CJEU created a direct link between the citizenship of the Union and 
the scope of application of EU fundamental rights within the EU legal system. 
This link has the significant advantage of tailoring the new CJEU’s jurisdiction 
test to the enhancement of the EU’s commitment in protecting fundamental 
rights. However, the CJEU failed to give a resolutive clue on the matter concern-
ing the substance of ECRs, especially on whether this substance shall be defined 
with regard to fundamental rights or merely to fundamental freedoms. In fact, 
the formula created by the CJEU did not clarify the relationship between Art. 
20 TFEU and Art. 21 TFEU. Art 20. TFEU does not contain an exhaustive list 
of ECRs, while Art. 21 TFEU specifically refers to the right to move and reside 
freely within the Union. The Court’s reference to Art. 20 TFEU seems to suggest 
that the “genuine enjoyment of ECRs” cannot be simply reduced to a test on the 
severity of the interference of national measures with the exercise of the right to 
move and reside freely within the EU’s territory, which might be more specifically 
protected by referring to Art. 21 TFEU. However, the Ruiz Zambrano judgment 
did not follow the more generous interpretation of the Treaty provisions on citi-
zenship proposed by the AG Sharpston in her Opinion on the Case.34 According 
to the AG Sharpston, a case might be considered as falling within the scope of EU 
law when the effective enjoyment of the substance of EU citizenship is in jeopardy 
because fundamental rights are at stake (with regard to Ruiz Zambrano, the right 
to family life and the duty to protect children’s rights).

Actually, the CJEU kept the application of the innovative formula created in the 
Ruiz Zambrano judgment within stricter boundaries by treating the situation 
within the scope of EU law as more of an exception rather than a general rule. The 
EU citizens in this case were children, and thus particularly vulnerable, since for 
them the potential threat was to have to leave the territory of the Union for good, 
preventing future enjoyment of the status of European citizens. According to this 
second interpretation, the future exercise of fundamental freedoms rather than 

33 See Zambrano, supra note 1, para. 42.
34 See generally Opinion of Advocate General Sharpston, Case C-34/09, Zambrano v. Office Nat’l de 

l’Emploi, 2011 E.C.R. I-01177.
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the current enjoyment of fundamental rights would be considered at the heart 
of EU citizenship. Note that the CJEU did not explicitly take into account any 
consideration concerning the right to family life and the best interest of the child 
in so many words.35 The CJEU decided that Belgium should grant third-country 
nationals who were parents of dependent minors who were EU citizens a residence 
and a work permit, since refusal of these permits would have meant depriving the 
children of the genuine enjoyment of the substance of their ECRs. If, on the one 
hand, the new formula brings Ruiz Zambrano within the scope of EU law; on the 
other hand, it remains agnostic as to what the ECRs’ substance consists of.

In summary, according to the Ruiz Zambrano ruling, it seems that whomever 
enjoys ECS, for that very reason can claim protection of ECRs, even against the 
Member State of nationality, and even when no European fundamental freedoms 
have yet been exercised.36 The only condition that needs to be fulfilled is that 
the genuine enjoyment of the substance of ECRs would be in jeopardy. The key 
problem with this reasoning is that the CJEU failed to specify whether the threat 
to the genuine enjoyment of EU citizenship’s substance shall correspond sic et 
simpliciter to situations when EU citizens are obliged to leave the territory of the 
Union. Consequently, the Ruiz Zambrano judgment turns out to be elliptical. 
Paradoxically, there is a lack of explanation exactly about the crux of the matter 
that the decision was expected to clarify: ECS implies the prohibition to be forced 
to leave the EU’s territory because the CJEU considered this prohibition necessary 
to protect the substance of the ECRs, but at the same time, the CJEU did not 
say what this substance is. In the next sections I will address the issue whether 
the right to be physically present in the EU territory exhausts all the possible 
innovative paths opened by the new formula concerning the “genuine enjoyment 
of the substance of the ECRs.”

35 See generally Helen Oosterom-Staples, To What Extent Has Reverse Discrimination Been Reversed?, 14 EUR. 
J. IMMIGR. L. 171 (2012).

36 See Opinion of Advocate General Sharpston, Case C-212/06, Gov’t of the French Cmty. and the Walloon 
Gov’t v. the Flemish Gov’t, 2008 E.C.R. I-1683, paras. 142–44.
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4. Is There a Place for Fundamental Rights Among European Citizenship 
Rights? Two Cases, Two Steps Back.

4.1 The McCarthy Case: The Right to Respect for Family Life as a Matter of National 
Law and Compliance with the ECHR

The innovative conclusion introduced by Ruiz Zambrano was that ECS might 
provide access to rights also in purely internal situations, independent from the 
fact that the claimant has never before made use of his fundamental freedoms. The 
McCarthy case seems to run along similar lines: once again, the right to family 
life -reunification with a third-country national, in this case, Mrs. McCarthy’s 
husband- was at the heart of a static EU citizen’s claim. The CJEU confirmed 
that a static EU citizen, like Mrs. McCarthy, could not be, by definition, out of 
the material scope of EU law.37 The CJEU proposed again the genuine enjoy-
ment test but, this time, by referring to Art 21 TFEU (and so to the specific 
provision on free-movement rights as ECRs) rather than to Art 20, as it did in 
Ruiz Zambrano. However, the Court ruled that the Treaty provisions concerning 
European citizenship (Article 21 TFEU) were not applicable to Mrs. McCarthy’s 
situation. Thus, on the one hand, European citizens by virtue of the status they 
hold shall be protected both from the risk to be deprived of ECS itself (Rottmann) 
and from the risk to be expelled from the EU’s territory (Ruiz Zambrano). But, 
on the other hand, the enhanced link between ECS and the scope of EU law does 
not serve to define the role of ECS as a source of rights. In fact, the Court decided 
not to rely on Art. 20, which might be interpreted as an open list, and preferred 
to base ECS on the right to move and reside freely. For that reason, interpreting 
the genuine enjoyment test results in a riddle: shall this test be referred only to 
the future potential enjoyment of free movement rights (Art. 21 TFEU), or shall 
fundamental rights be counted as belonging to the open list of ECRs (Art. 20 
TFEU), thus having fundamental rights shape the substance of EU citizenship?

Mrs. McCarthy was a British and Irish national. She had always lived in England, 
so she was able to naturally reside in England without necessarily having to rely 
upon EU law in order to obtain a right of residence in the Member State of her 
nationality. Mrs. McCarthy’s spouse, a Jamaican national, however, had no right 
to reside in England under the United Kingdom’s (UK) domestic provisions on 
immigration. Thus, Mrs. McCarthy wanted to invoke her ECRs, on the basis of 
her Irish nationality, in order to obtain for herself a right to reside in England by 
virtue of EU law, and to generate a derived right of residence for her husband 

37 See McCarthy, supra note 3, para. 46.
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that would enable them to live together in England. Being a static EU citizen 
was not the only common feature between the Ruiz Zambrano children and 
Mrs. McCarthy, since she too was not or had not been a worker, a self-employed 
person or economically self-sufficient for the purposes of EU law. But instead of 
depending on her third-country national family member as in Ruiz Zambrano, 
Mrs. McCarthy was receiving State benefits from England.

As in Ruiz Zambrano, the CJEU decided McCarthy by referring to ECS, but it 
did not recognize the examined national measures as capable of depriving Mrs. 
McCarthy of the genuine enjoyment of the substance of ECRs. Consequently, the 
situation of Mrs. McCarthy was determined as falling outside the scope of EU 
law. For this reason, McCarthy may be analyzed as an interesting variatio to test 
the consequences of the Ruiz Zambrano precedent and to sketch out the limits of 
the formula concerning the “genuine enjoyment of the substance of ECRs.” In 
this regard, in the McCarthy judgment, the CJEU stated:

Article 21 TFEU is not applicable to a Union citizen who has never exercised his 
right of free movement, who has always resided in a Member State of which he is 
a national and who is also a national of another Member State, provided that the 
situation of that citizen does not include the application of measures by a Member 
State that would have the effect of depriving him of the genuine enjoyment of the 
substance of the rights conferred by virtue of his status as a Union citizen or of 
impeding the exercise of his right of free movement and  residence  within  the 
territory  of the Member States.38

The Court made clear how the formula concerning the genuine enjoyment test 
shall be understood—as not abolishing but complementing the traditional role 
of fundamental freedoms in bringing cases within the scope of EU law. In fact, 
the CJEU used a disjunction (“or”) to describe two constellations in which EU 
law applies to EU citizens who have not exercised their free movement rights: (a) 
national measures that would have the effect of impeding the EU citizen in the 
exercise of his free movement rights or (b) national measures that would have the 
effect of depriving the EU citizen of the genuine enjoyment of the substance of 
the rights conferred by virtue of his status as a Union citizen. Thus, even if the 
Court has not yet clearly defined what the substance of ECRs consists of, at least 
the interpretation of the formula shall not be reduced to protecting the exercise 
of free movement rights. With regard to the (a) hypothesis (EU law applies to EU 

38 Id. para. 56.
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citizens who have not exercised their free movement rights when national measures 
would have the effect of impeding EU citizens in the exercise of his free movement 
rights), McCarthy was not a situation where the exercise of a static EU citizen’s 
right of free movement and residence within the territory of the Member States 
was in jeopardy. Mrs. McCarthy had an unconditional right to reside in England. 
The Court specified that even if Mrs. McCarthy’s husband was expelled, she could 
choose to remain in the UK because she was not dependent on her third-country 
national family member, as the Ruiz Zambrano children were. Thus, with the 
McCarthy decision, the CJEU applied the same criterion as in Ruiz Zambrano, 
but the different factual circumstances created different outcomes. In fact, the 
“dependence” of the two Ruiz Zambrano children on their third-country national 
parents brought the parents’ derivative rights of residence within the territory of 
the EU under the genuine enjoyment of the substance of the ECRs of the EU citi-
zens who were minors. The genuine enjoyment test conducted with regard to Mrs. 
McCarthy, by contrast, did not take into consideration derivative rights of her 
family members—the right of her husband to not be expelled from the territory of 
the EU. Thus, concepts such as dependence and care played a central role in deter-
mining the different outcomes of the two cases. The Ruiz Zambrano children were 
surely economically dependent on their parents. However, it is not clear whether 
the economic reasoning was the only rationale behind the CJEU’s decision to keep 
the unity of the Ruiz Zambrano family within the territory of the Union. In fact, 
even if a Belgian work-permit was not granted to Mr. Ruiz Zambrano, he may have 
been able to support his children financially from abroad. Hence, the reasoning 
followed by the CJEU may also be interpreted as aiming to set parameters, based 
on EU law, to establish when a refusal to grant derivative rights to third-country 
nationals who are family members of a dependent EU citizen might amount to an 
interference with the right to respect for family life. A more elaborate explanation 
of the CJEU’s understanding of the criteria of dependence and care would have 
helped to clarify why the enjoyment of Mrs. McCarthy’s ECRs were considered 
genuine despite the fact that the expulsion of her husband may amount to an 
interference with her right to respect for family life.39 In her Opinion on the case, 
AG Kokott pointed out that Mrs. McCarthy’s fundamental right to respect for 

39 See Opinion of Advocate General Kokott, Case C-434/09, Shirley McCarthy v. Sec’y of State for the 
Home Dep’t, 2011 E.C.R. I-03375, para. 59 [hereinafter Opinion of Advocate General Kokott]. With 
regard the criteria elaborated by the European Court of Human Rights concerning national measures that 
are unjustified interferences of public authority with family life, see Beldjoudi v. France, 12083 Eur. Ct. 
H.R. 86 (1992). See generally Boultif v. Switzerland, 2001-IX Eur. Ct. H.R. 1179; Sen. v. Neth., App. No. 
31465/96, Eur. Ct. H.R. 888 (2001). Da Silva and Hoogkamer v. Neth., App No. 50435/99, Eur. Ct. 
H.R. (2006); G.R. v. Neth., Eur. CT. H.R. (2012).
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family life may be in jeopardy.40 Nevertheless, according to the AG’s Opinion, the 
risk of breaching this fundamental right, which is also guaranteed under Art. 8 
(1) of the ECHR, shall not be related to the genuine enjoyment of the substance 
of ECRs. Since all the Member States are parties to the ECHR, the interference 
with Mrs. McCarthy’s right to respect for family life is not a question of EU law. 
The interference was only a question of the UK’s obligation under the ECHR, the 
assessment falls exclusively within the jurisdiction of the national courts and the 
ECtHR. One major drawback of the approach suggested by AG Kokott is that 
the risk of violating the right to respect for family life is not to be regarded as a 
question of EU law, and so, holding ECS would make no difference in cases like 
Mrs. McCarthy’s. From the AG’s reasoning, it follows that the formula concerning 
the substance of ECRs does not seem having a lot to say about the conditions 
under which a EU citizen shall not be forced to leave the territory of the Union. 
Hence, the mere physical presence within the Union’s territory would result in a 
half-hearted protection since, according to the AG Kokott’s argument, the CJEU 
would not have jurisdiction to balance the right to reside within the EU with 
other parameters, such as the relevant interests under Art. 8 (1) ECHR, which are 
essential to grant a genuine enjoyment of that very right of residence. However, 
after the Lisbon Treaty, the EU is formally committed to protect fundamental 
rights, and it is negotiating the accession to the ECHR. Thus, in the light of this 
enhanced EU’s commitment, the AG’s argument shows a serious weakness, to wit: 
it seems shifting the responsibility for protecting fundamental rights only among 
national laws, without taking into consideration that fundamental rights might 
complement the genuine enjoyment of the substance of ECRs.

4.2 The Dereci Case: is the Right to Respect for Family Life Included in the Genuine 
Enjoyment of the Substance of ECRs?

The CJEU returned to the issue of interpreting the genuine enjoyment of the 
substance of ECRs in Dereci. Should ECRs be read in a minimalistic sense, by 
focusing on European freedoms to move and reside, and on the right to not to 
be expelled from the territory of the EU, or should fundamental rights provide a 
decisive argument to consider the ECRs’ substance as not simply limited to fun-
damental freedoms’ enjoyment? In Dereci the CJEU was asked to clarify whether 
the impossibility of leading a family life in a Member State could, by itself, deprive 
Union citizens of the enjoyment of the substance of ECRs. Thus, the role of 
fundamental rights in defining the substance of ECRs was explicitly put under 
scrutiny, and the CJEU had to determine the level of protection of ECS when 

40 See Opinion of Advocate General Kokott, supra note 39, paras. 59–60.



53

Chapter 1  |  Fundamental rights

considering physical presence in Union territory in terms of access to fundamental 
rights protection.

Dereci concerned five third-country nationals’ applications, seeking residence 
rights in Austria. The claimants asked for a derivative right of residence within the 
EU, and their requests were grounded on family relationships with EU citizens 
who had never exercised their right of free movement, and who were not depen-
dent on a third-country national family member for their subsistence. The CJEU 
left open the issue whether the different five situations fall within the scope of EU 
law, since the solution shall be determined by the referring court, in line with their 
evaluation of whether or not the family members of the applicants were deprived 
of the genuine enjoyment of the substance of the rights by the decision of national 
authority.41

As AG Mengozzi noted in his Opinion on the case,42 based on the position taken 
by the CJEU in Ruiz Zambrano and, in particular, in McCarthy, the right to 
respect family life appeared to be not sufficient by itself to bring the cases within 
the scope of EU law. Indeed, the two precedents originated from the premise that 
the substance of rights attached to the status of EU citizens does not necessarily 
include the right to respect family life as stated in Article 7 of the EU Charter 
and in Article 8 (1) ECHR. In deciding Dereci, the CJEU embraced a similar 
line of reasoning. It ruled that the criteria relating to the denial of “the genuine 
enjoyment of the substance of the rights conferred by virtue of EU citizen status” 
refers to situations in which the Union citizen has to leave not only the territory 
of the Member State of which the citizen is a national, but also the territory of 
the Union as whole.43 In the interpretation offered by the CJEU in the Dereci 
ruling, the test for the genuine enjoyment of the substance of ECRs focuses on the 
threat of expulsion from the territory of the Union. Nevertheless, the judgment 
fails to give a legally qualified account of the protected presence of the EU citizen 
within the territory of the Union. In fact, the prohibition of expulsion does not 
explicitly entails a set of rights, whose protection is granted by way of territorial 
presence within the EU. The link between ECS and the European legal system is 
described only by negative criteria: as a prohibition to deprive EU citizens’ from 
their status and as a prohibition to expel EU citizens from the EU’s territory. 
But the CJEU’s understanding of the genuine enjoyment test does not seem to 

41 Dereci, supra note 3, paras. 70–72.
42 See Opinion of Advocate General Mengozzi, Case C-256/11, Dereci v. Bundesministerium für Inneres, 

2013 E.C.R. I‐nyr, paras. 37-38 [hereinafter Opinion of Advocate General Mengozzi].
43 Dereci, supra note 3, para. 66.
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imply also a positive account in terms of individual entitlements deriving from 
EU citizens belonging to the European legal order. Hence, questions about ECRs 
are still open, both with regard to what rights come with the ECRs’ substance, and 
with regard to what standards of protection make the enjoyment of those rights 
genuine.

The Court did not face the question whether, under certain conditions, a serious 
risk of breach of fundamental rights could amount to a jeopardy equivalent to the 
risk to be forced to leave the territory of the Union, which would be sufficient to 
invoke the genuine enjoyment test. In fact, if individuals have no way to ground 
valid claims of protection of their rights on their presence within the EU’s terri-
tory, their being physically present within the territory of the EU will probably not 
make any difference from a legal perspective. The wide range of family situations 
presented to the CJEU in Dereci showed that the different factual situations can 
lead to very different judicial outcomes even when the legal background and the 
rights claimed are the same. AG Mengozzi, in his Opinion, extensively examined 
the contradictions that arose in determining the rights of Union citizens, relying 
on the prohibition of expulsion from the EU’s territory. For example, the AG 
stressed that if Mrs. Dereci were, for whatever reason, unable to work and thus 
unable to provide for the needs of her children, then there would be a serious 
risk that the refusal to issue a residence permit to her husband and, a fortiori, the 
expulsion of Mr. Dereci to Turkey “would deprive the couple’s children of the 
genuine enjoyment of the substantive rights attaching to citizenship of the Union 
by forcing them, de facto, to leave the territory of the Union.”44 Hence, Dereci is 
a further confirmation that the current case-by-case approach is the most visible 
consequence of the lack of a set catalogue of ECRs. The CJEU has preferred rely-
ing on the already existent mechanisms of protection (constitutional systems of 
the MS and ECtHR), rather than proposing an autonomous European conceptual 
framework to grant the robust application and uniform interpretation of Union 
law in protecting fundamental rights as an essential part of the substance of ECRs. 
In this regard, the CJEU stated:

European Union law and, in particular, its provisions on citizenship of the Union, 
must be interpreted as meaning that it does not preclude a Member State from 
refusing to allow a third country national to reside on its territory, where that third 
country national wishes to reside with a member of his family who is a citizen 
of the Union residing in the Member State of which he has nationality, who has 

44 Opinion of Advocate General Mengozzi, supra note 42, para. 47.
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never exercised his right to freedom of movement, provided that such refusal does 
not lead, for the Union citizen concerned, to the denial of the genuine enjoyment 
of the substance of the rights conferred by virtue of his status as a citizen of the 
Union, which is a matter for the referring court to verify.45

Despite the fact that the ‘genuine enjoyment’ test should be disambiguated as 
a matter of interpretation of the scope of EU law, the CJEU did not hesitate to 
leave the national courts to solve puzzling cases and to have the final say on ECRs. 
On the one hand, this solution could be read as a step towards a more capillary 
judicial protection of ECRs, since the CJEU left room for the national judges to 
interpret the scope of EU law in order to confer rights to EU citizens, even against 
their national Member States. On the other hand, if the case- by-case approach 
should not become a sort of rights lottery, it needs to be driven by a uniform 
interpretation of the conditions under which EU citizens can claim protection of 
their fundamental rights at the EU level.

5. Conclusions
At a first reading, the jigsaw emerging from the juxtaposition of CJEU’s rulings 
suggests a gradual strengthening of the capability to claim rights from the part of 
economically inactive citizens within EU law (for themselves and for their family 
members who are third- country nationals). However, when the Court was asked 
to rule explicitly on the inclusion of fundamental rights (such as the right to 
respect family life and the best interest of the child) within the list of ECRs, it 
appeared to adopt a restrictive interpretation: ECS entitles its holders to claim 
protection under EU law, but only against the expulsion from the territory of 
the Union. When there is a high risk of expulsion from the EU, the protection is 
provided regardless of the EU citizens’ economic situations, even in cases which 
previously would have been considered as purely internal ones. From these recent 
decisions, it follows that the CJEU considered that the threat to EU citizens’ right 
to reside and to move within the territory of the Union is still a decisive element 
to bring cases within the scope of EU law. Presently, the national interference 
with fundamental rights (such as the right to respect family life) has been seen as a 
menace to the genuine enjoyment of the substance of ECRs, only when it resulted 
in forcing EU citizens to leave the territory of the Union.

45 Dereci, supra note 3, para. 1.
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By reducing the genuine enjoyment test to the right to stay in the Union’s terri-
tory, the CJEU seems to grant a form of protection that is difficult to make sense 
of from a legal perspective. In fact, the prohibition of expelling EU citizens from 
the EU’s territory secures only a geographic position without deciding what rights 
shall be considered as deriving from their ECS. The main weakness in the case law 
analyzed is the failure to address how the genuine enjoyment test might be used 
not only to link the scope of EU law and the EU citizens’ right to be physically 
included in the EU’s territory, but also to qualify this physical inclusion within 
the EU territory as a legal construct which secures access to protected positions 
under EU law. By focusing on the right to stay in the EU’s territory, the Court 
has been hesitant in pushing the new formula beyond the traditional rationale of 
fundamental freedoms.

Summing up and tying in with the overall topic of this issue: I asked whether 
the new formula launched by the CJEU presents ECS as a protected legal status, 
which grants access to a bundle of rights, namely the ECRs, by overcoming the 
clear-cut dichotomy of fundamental freedoms or fundamental rights. The answer 
to this question seems to be that the Court has not gone that far. In fact, the 
main limit of the genuine enjoyment test is that the Court is concerned about 
the protection of the “substance of the rights attaching to the status of European 
Union citizen,” but without clearly stating what this substance consist of and what 
ECRs shall be counted as essential constituents of that substance. Thus, from one 
standpoint the formula concerning the genuine enjoyment has been presented as 
an alternative way to use EU citizenship in order to bring a case within the scope 
of EU law when free movement rights have not been already exercised. But from 
the other, the Court did not make clear whether this alternative might enlarge the 
spectrum of rights that EU citizens can invoke under EU law. In fact, the CJEU 
has not completely succeeded in putting flesh on the bones of the “substance of 
the rights attaching to the status of European Union citizen.” In particular, there 
is still room for debate on whether the substance relates to the potential future 
enjoyment of fundamental freedoms or to the actual enjoyment of fundamental 
rights.
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Abstract

This paper deals with the question: Who ought not to be excluded from the enjoy-
ment of European citizenship rights? Recently, the Court of Justice has ruled that, in 
exceptional situations, the ‘genuine enjoyment of the substance of rights attaching 
to European citizenship’ can be invoked in order to also extend legal protection to 
specific categories of third country nationals. I will argue that the ‘genuine enjoy-
ment’ formula is not only setting an innovative jurisdictional test concerning 
European citizenship rights, but that it is also highlighting how the traditional 
account of citizenship (from status to rights) can be conceptually reversed. 
This happens in threshold cases, where the tenability of the scheme of distribution 
of rights, agreed within a political community, depends on the possibility to readjust 
the boundaries of political membership.
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1. Introduction
Citizenship rights are rights claimed on the basis of political membership. 
However, the entitlement to membership cannot, in itself, be claimed as a right 
towards a political community. In short these two sentences illustrate the relation 
between member- ship status and membership rights, according to the classical 
conceptualisation of citizenship. They also represent a starting point shared across 
a wide range of divergent positions in the contemporary citizenship debate.1 

Reasons for disagreement among political theorists are manifold, but they can be 
grouped around two main disputes concerning the concept of citizenship today.2

On the one hand, we have authors who focus on the challenge posed to the insti-
tution of citizenship by the internal diversity of liberal democracies. To this first 
group belong theorists who question the content of the institution of citizenship 
in terms of rights. Their main concerns are directed towards the following ques-
tions: Which rights should be included in the list of citizenship rights? And to 
what extent can the protection of such rights be graduated without hollowing out 
the very notion of citizenship?3 On the other hand, we have authors who consider 
the limits of traditional nation-states when it comes to capturing the dynam-
ics of politics in a globalised world. To this second group belong theorists who 
contribute to the body of literature known as ‘critical citizenship studies’, and who 
question the tenability of the concept of citizenship outside the context of the 
nation-state4 and doubt that political agency is possible at a transnational level. 
The main concerns of this second group of theorists revolve around questions as 
the following: Is the connection between citizenship and nation- states contingent 

1 D. Leydet, ‘Citizenship’, in E. N. Zalta (ed.), The Stanford Encyclopedia of Philosophy (Spring, 2014 edn.), 
available at http://plato.stanford.edu/archives/spr2014/entries/citizenship.

2 This short panoramic is not meant to be a detailed and exhaustive representation of all the different 
positions and models elaborated upon by political theorists. Rather, it is aimed at mapping a territory that 
will remain outside the scope of this article. Indeed, rather than placing EU citizenship within one of the 
different conceptions in the citizenship debate, the present enquiry is directed primarily at showing the 
way in which the relation between ‘citizen status’ and ‘citizenship rights’ is traditionally taken for granted 
in the literature.

3 The positions of theorists belonging to this first group are not homogeneous. They tend to argue that 
citizenship is a legal status that confers civil, political and social rights upon all the full members of the 
polity. However, disagreements arise about the role played by equality in the arrangements concerning the 
distribution of citizen- ship rights. Some theorists support a conception of citizenship focused on securing 
an identical set of rights to all members. Among others, T.H. Marshall, Citizenship and Social Class: and 
Other Essays (University press Cambridge University Press, 1950). Others argue instead that equal concern 
for all members may justify differentiated treatment for some. Among others, I.M. Young, ‘Polity and 
Group Difference: A Critique of the Ideal of Universal Citizenship’, (1989) 99 Ethics, 250–274.

4 S. Sassen, ‘The Repositioning of Citizenship and Alienage: Emergent Subjects and Spaces for Politics’, 
(2005)2  Globalizations, 79–94.
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or necessary?5 Do nation-states have an unconditional right to close their borders 
and shape their nationality laws?6

The different strands in the contemporary citizenship debate find their parallels 
in the more specific debate about European citizenship where, again, two main 
theoretical positions can be distinguished. To the first group belong theorists who 
challenge the tenability of EU citizenship in terms of rights.7 The criticism is 
foremost directed at the lack of an exhaustive list of European citizenship rights, 
something that they claim is likely to result in European citizenship being a 
‘thin’ form of citizenship. In this regard, the fact that EU law is only applicable 
if cross-border economic activity or at least movement are involved,8 coupled 
with a rather self-restrained understanding of its own competence to decide on 
fundamental rights questions put forward by the Court of Justice of the European 
Union (hereafter, CJEU),9  has led to doctrinal warnings about the risk of EU 
citizenship being a rather too general label, which solely covers a set of economic 
entitlements.10 Among the other main weaknesses of EU citizenship, the fact that 
it does not seem to come hand in hand with civic duties11 stands out, because 
this feature is in contrast with the notion of citizenship as membership of a 
particular political community, where benefits, but also burdens, are distributed 
among members.12 It is also argued that the conception of equality put forward 
by the CJEU is too formalistic, and thus jeopardises substantive, material equality 
among citizens;13 in the same vein, it is claimed that European citizenship entails 
5 Among others, R. Bauböck, Transnational Citizenship (Edward Elgar, 1994); J. Habermas, The Inclusion of 

the Other: Studies in Political Theory (MIT Press, 1998).
6 See the extensive elaboration on the right to hospitality and on porous borders in, S. Benhabib, Another 

Cosmopolitanism (Oxford University Press, 2006); and S. Benhabib, The Rights of Others: Aliens, Residents, 
and Citizens (Cambridge University Press, 2004).

7 D. Kochenov, ‘The Right to Have What Rights? EU Citizenship in Need of Clarification’, (2013) 19 
European Law Journal, 502–516.

8 F. Wollenschläger, ‘A New Fundamental Freedom beyond Market Integration: Union Citizenship and 
Its Dynamics for Shifting the Economic Paradigm of European Integration’, (2011) 17 European Law 
Journal, 1–34.

9 S. Iglesias Sanchez, ‘Fundamental Rights and Citizenship of the Union at a Crossroads: A Promising 
Alliance or a Dangerous Liaison?’, (2014) 20 European Law Journal, 464–481; C. Raucea, ‘Fundamental 
Rights: The Missing Pieces of European Citizenship?’, (2013) 14 German Law Journal, 2021–2039.

10 P. Caro de Sousa, ‘Quest for the Holy Grail—Is a Unified Approach to the Market Freedoms and European 
Citizenship Justified?’, (2014) 20 European Law Journal, 499–519.

11 R. Davis, ‘Citizenship of the Union… Rights for all?’, (2002) 27 European Law Review, 121–137; D. 
Kochenov, ‘EU Citizenship without Duties’ (2014) 20 European Law Journal, 323–343. 

12 R. Bellamy, ‘A Duty-Free Europe? What’s Wrong with Kochenov’s Account of EU Citizenship Rights’, 
(2015) 21 European Law Journal, 558–565.

13 D. Kochenov, ‘Equality across the Legal Orders; or Voiding EU Citizenship of Content’, in E. Guild, C. 
J. Gortázar-Rotaeche and D. Kostakopoulou (eds.), The Reconceptualization of European Union Citizenship 
(Brill Nijhoff, 2014), at 301–321.
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a too weak understanding of solidarity, at odds with the redistributive imprint of 
citizenship ‘proper’.14 To the second group belong theorists who are interested in 
the ‘transnational’ nature of European citizenship.15 In their writings they aim at 
clarifying the relationship between European citizenship and the national citi-
zenships of Member States.16 More specifically, they consider how the ‘creation’ 
of European citizenship has affected the allocation of competences between the 
Union and its Member States17 and which criterion can replace nationality in the 
distribution of citizenship rights.18

There is, however, a common thread running through the wide spectrum of dif-
ferent views regarding EU citizenship, which, to quote from a recent symposium 
in these pages, is whether:

EU citizenship has been, and continues to be, an experimental institution that 
changes traditional conceptions of ‘Who we are’ and ‘How we should live with 
others’ in freedom and non-discrimination.19

Most EU citizenship theorists focus on how European citizenship deviates from 
the traditional paradigm of nation-state citizenship. They explore its ‘experimen-
tal’ nature with respect to the question of ‘who we are’, and how this challenges 
the boundaries of political membership; and with respect to the question of ‘how 
we should live with others’, thus reopening the characterisation of citizenship in 
terms of the rights conferred by it. This article revisits both questions. Firstly, I 
argue that the definition of the set of ‘citizenship rights’ is indissolubly linked to 

14 E. Guild, ‘Does European Citizenship Blur the Borders of Solidarity?’, in Guild, Gortázar-Rotaeche and 
Kostakopoulou, above, n. 13, at 189–208.

15 In the following pages, I will also adopt the term ‘transnational’ as regards European citizenship, con-
curring with Balibar in distinguishing EU citizenship from forms of ‘post-national’ and ‘supra-national’ 
citizenship, and in acknowledging the divorce between citizenship and nationhood as its hallmark. See 
E. Balibar, We, the People of Europe? Reflections on Transnational Citizenship (Princeton University Press, 
2004).

16 J. Habermas, The Crisis of the European Union: A Response (Polity, 2013).
17 See among others, S. Iglesias Sánchez, ‘Nationality: The Missing Link between Citizenship of the Euro-

pean Union and European Migration Policy’, in Guild, Gortázar-Rotaeche and Kostakopoulou (eds.), 
above, n. 13, at 65–87.

18 For example, the principle of prolonged residence is considered one of the best candidates to provide a 
better foundation than nationality for EU citizenship. See D. Kostakopoulou, ‘Citizenship Goes Public: 
The Institutional Design of Anational Citizenship’, (2009) 17 Journal of Political Philosophy, 275–306; P. 
García Andrade, ‘Privileged Third-Country Nationals and Their Right to Free Movement and Residence 
to and in the EU: Question of Status and Competence’, in Guild, Gortázar-Rotaeche and Kostakopoulou, 
above, n. 13, at 111–131.

19 D. Kostakopoulou, E. Guild and C. Gortázar-Rotaeche, ‘Symposium on the Reconceptualisation of 
European Union Citizenship’, (2014) 20 European Law Journal, 444–446.
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the drawing of the distinction between members and non-members, not only 
on what concerns classical ‘national’ citizenship, but also European citizenship. 
Secondly, I claim that the relationship between the boundaries of the polity and 
the content of citizenship can be reversed, or what is the same, that instead of 
the boundaries defining who is member and who is not, the rights to be granted 
to each individual should be determinant of how we draw the boundaries of the 
polity. 
The remaining part of this article proceeds as follows: in section II, I show how 
the existing accounts of citizenship fail to offer a proper solution the problem of 
permanent alienage in political communities and present the advantages of adopt-
ing a model of citizenship that goes from-rights-to-status. Section III provides 
a detailed explanation of the sphere of applicability of a new jurisdictional test 
concerning the ‘genuine enjoyment of the substance of rights attaching to EU 
citizenship’,20 that was introduced in 2011 by the CJEU, as a decisive concept 
in citizenship cases. I then analyse the Alokpa case,21 in order to highlight how 
the transnational nature of EU citizenship stands out in cases where the genuine 
enjoyment rule is applied in a host member state. I argue that the cases where the 
new formula is applied illustrate a dynamic of inclusion-in and exclusion-from 
political membership via the adjudication of cases concerning citizenship rights. 
Section IV ad- dresses the relation between political membership and membership 
rights. I begin by analysing the model proposed by the political theorist Michael 
Walzer in Spheres of Justice.22 As Walzer suggests with regard to the traditional 
model of national citizenship, the enjoyment of European citizenship rights is es-
sentially connected with the position of the individual as a beneficiary within the 
scheme of distribution of social goods. However, whilst Walzer argues that deci-
sions on formal membership precede distributive choices, I argue that the genuine 
enjoyment formula can invert this relation by making decisions on attribution of 
political membership questionable from the perspective of the agreed distributive 
ratio. The formula takes as a starting point the ‘substance of rights attaching to EU 
citizenship’, and so the main ratio governing distributive choices in the EU. It also 
has the practical effect of extending the protective scope of EU citizenship to third 
country nationals (TCNs), entitling them to be treated qua members. In section 
20 Case C-34/09, Gerardo Ruiz Zambrano v Office national de l’emploi (ONEm), ECLI:EU:C:2011:124. 

Case C- 434/09, Shirley McCarthy v Secretary of State for the Home Department, ECLI:EU:C:2011:277. 
Case C-256/ 11, Murat Dereci & Others v Bundesministerium für Inneres, ECLI:EU:C:2011:734. Case 
C-40/11, Yoshikazu Iida v Stadt Ulm, ECLI:EU:C:2012:691. Joined cases C-356/11 and C-357/11, O., 
S. v Maahanmuuttovirasto & Maahanmuuttovirasto v L., ECLI:EU:C:2012:776. Case C-87/12, Ymeraga v 
Ministre du Travail, de l’Emploi et de l’Immigration, ECLI:EU:C:2013:291.

21 Case C-86/12, Jarel Moudoulou, Eja Moudoulou v Ministre du Travail, de l’Emploi et de l’Immigration, 
ECLI: EU:C:2013:645

22 M. Walzer, Spheres of Justice (New York: Basic Books, 1983).
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V, which is the last section, I combine the theoretical framework presented in the 
third section with the results of the case law analysis.

What emerges from such an enquiry into the sphere of applicability of the genu-
ine enjoyment formula is that a decisive criterion for determining which cases fall 
within the scope of EU law is the possible risk of non-enjoyment of free movement 
rights. Free movement rights, coupled with the prohibition of discrimination on 
the ground of nationality, pose a serious challenge to the traditional asymmetry 
between citizens and migrants.23 EU law entitles EU citizens to claim citizenship 
rights beyond the borders of their own national political community.24 Adjudica-
tion on the right to freely reside and move within the territory of the EU shall, 
then, be interpreted as a piece of a more complex mechanism: A process of setting 
political boundaries and taking decisions on the allocation of social goods at a 
transnational level. I draw the conclusion that, thanks to the supranational right 
to freely move and settle, specific categories of individuals (EU citizens and TCNs, 
conditionally) acquire the capacity to challenge decisions about political inclusion 
and about the distribution of rights in the state in which they are entitled to reside 
according to EU law. Thus, the European right to reside makes it possible for 
someone outside the national political community to claim a right to be counted 
as an insider.

2. An Account of Citizenship From-Rights-To-Status: Looking for a Way Out of 
Permanent Alienage
Citizenship rights are determined by political membership. In standard, ‘tradi-
tional’ accounts of citizenship, this means that status (citizenship) determines 
rights (from status to rights). In other words, citizenship rights granted to indi-
viduals insofar as they enjoy the formal status of members of a specific political 
community. Unlike non-members, citizens have a ‘right to have rights’, which 
entails a preferential stake in the distribution of social goods within the political 
community. Consequently, for a Court adjudicating on citizenship rights, the 
possession of formal membership status is usually the first criterion that comes 
into consideration. This explains why those political theorists who argue for 
porous boundaries of political communities look at naturalisation, and at the 
legal process by which non-members can acquire formal citizenship status as the 

23 García Andrade, above, n. 18.
24 Guild, above, n. 14.
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best means to secure an effective incorporation of the ‘others’ (migrants, refugees, 
asylum seekers, etc.) into the polity.25

In the last decades, a marked increase in migration and consequently in the 
numbers of foreign residents has brought the link between political membership 
and the protection of rights to the forefront of citizenship debates. Much of the 
current literature on citizenship pays particular attention to the extension of 
rights to newcomers and calls for a renegotiation of the modes of belonging in 
the hosting communities. The model of ‘disaggregated’ citizenship,26 presented 
by Seyla Benhabib, is an outstanding example of an enquiry that calls into ques-
tion the link between formal political membership and the protection of rights. 
Benhabib highlights the tension inherent in modern constitutionalism: political 
communities are deemed to emerge from acts of self-constitution, and so from 
acts of unilateral closure, through which members are included. Notwithstanding 
the exclusionary nature of this constitutive moment, political membership then 
gives members access to rights that are justified in terms that speak to a universal 
audience (humanity). By referring to ‘disaggregated citizenship’, Benhabib wants 
to expose how citizenship rights boil down to a promise of universality that can-
not really be kept, unless one considers these rights to be disaggregated rights, and 
so as rights that are no longer bundled together within a unified institution of 
national citizenship. ‘Post-national’ citizenship, as developed by Yesemin Soysal,27 

would then represent a model that stretches the uncoupling rights from national 
membership in order to extend disaggregated citizenship rights to ‘everyone’ 
within the borders of territorial states.

Thus, a centrifugal force seems to be at work both in the model of ‘disaggregated 
citizenship’ and in the model of ‘post-national citizenship’, detaching the protec-
tion of rights from the possession of formal membership. Its result is a constella-
tion of rights, the centre of gravity of which seems to be no longer occupied by 
the concept of political membership. The very distinction between members and 
non-members seems to be losing its meaning, at the same time that new categories 
are being formed including that most representative of denizens.28  Denizens could 
be said to be the contemporary equivalent of metics in the classical Greek state. 

25 Benhabib, The Rights of Others, above, n. 6.
26 Ibid, at 171–176.
27 Y. .Soysal, Limits of Citizenship Migrants and Postnational Membership in Europe (The University of Chi-

cago Press, 1994), at 136–162.
28 N. Walker, ‘Denizenship and Deterritorialization in the European Union’, in H. Lindahl (ed.), A Right 

to Inclusion and Exclusion?: Normative Fault Lines of the EU’s Area of Freedom, Security and Justice (Hart, 
2009), at 261–272.
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They are foreigners who usually arrive as guest workers to their host societies. In 
their host community, denizens are entitled to enjoy some rights (for example, 
they are entitled to the full set of negative liberties). The longer they prolong 
their residence, the more rights they tend to be acknowledged.29 In other words, 
denizenship signifies the ‘half-way’ point, the status of those who are neither alien, 
nor citizens.

While, according to the traditional account, from-status-to-rights, non-members 
are excluded from the enjoyment of citizenship rights, denizenship opens up an 
alternative path. However, even if denizens can have access to certain sets of rights, 
their position is still not entirely on an equal footing with that of formal members. 
In this regard, the account of citizenship it is put forward in this article is different 
from both the traditional account and that of denizenship. Indeed, my conception 
of citizenship turns upside down the traditional conception, given that it moves 
from rights to status. At the same time, the concept advocated here is different 
from ‘disaggregate citizenship’ and ‘post-national’ citizenship because it does not 
merely result in the extension of the rights of non-citizens. Whereas denizenship 
scholars zoom in on the ‘availability’ of rights for individuals who are excluded 
from formal political membership, my account of citizenship, from-rights- to-
status, considers the possibility of making formal political membership available 
for non-members.

The re-negotiation of the boundaries of membership through adjudication on 
citizen- ship rights is at the heart of my understanding of citizenship. In this 
regard, I argue that decisions about political membership are not settled in a 
conclusive way, and they do not necessarily precede decisions on the enjoyment of 
citizenship rights. On the contrary, even when general criteria for the attribution 
of formal membership are established, decisions about political membership can 
still be fine-turned on the basis of the scheme of distribution of rights prevalent 
in the community.

I flesh out the case for this new understanding of citizenship in the next section. I 
start by considering a recent set of rulings of the CJEU. I argue that these rulings 
do not only contain individual decisions, but should be constructed as supporting 
a new understanding of citizenship. On the one hand, the shift I propose (from-
status-to-rights to from-rights-to-status) upholds the traditional tenet that the 
distribution of citizenship rights is premised on a collective point of view (e.g. 

29 T. Hammar, ‘Legal Time of Residence and the Status of Immigrants’, in R. Baubock (ed.), From Aliens to 
Citizens: Redefining the Status of Immigrants in Europe (Aldershot, 1994), at 187–198.



66

Chapter 2  |  European Citizenship and the Right to Reside

‘We, the People’). On the other hand, I show how this collective point of view 
can be challenged when the agreed scheme of distribution of citizenship rights 
depends, for its functioning, on a redrawing of the line dividing members from 
non-members. What makes these CJEU cases particularly peculiar is how the no-
tion of the ‘substance of rights attaching to the status of European Union citizen’30 

has been instrumental in leading to a judicial questioning of the boundaries of the 
European polity. Who should be entitled to the rights attached to European citi-
zenship? is also the question from which the argument in this article is built. The 
straightforward answer traditionally given to this question, according to which 
formal members have a preferential stake in the rights attaching to citizenship, 
whilst non-members are excluded from the enjoyment of citizenship rights, is not 
always true in the context of EU law. 

For two reasons. The first reason is the scope of application of EU law. For indi-
viduals to stand on EU law, two conditions have to be satisfied, namely that the 
issue at stake falls within the scope of EU law (1) ratione personae and (2) ratione 
materiae31 Therefore, the legal standing to claim European citizenship rights does 
not follow, sic and simpliciter, from the possession of the status of citizen of the 
Union. Only those who can also prove a ‘supplementary connection’ with the 
material scope of EU law will succeed in securing European legal protection for 
their claims. Even though the economic focus of this ‘supplementary connection’ 
has been gradually weakened in the case law of the CJEU,32 the cross-border link 
or, at least, the risk of interference with the enjoyment of free movement rights,33  

is still required to conclude that the case falls within the material scope of EU 
law. Because formal European membership is not the sole condition that needs 
to be satisfied in order to enjoy legal protection for European citizenship rights, 
the traditional account, from-status-to-rights, does not properly fit European law.

The second reason concerns the practical implications of the recent CJEU rulings 
on citizenship, which invite us to reconsider the relationship between (or rather 
mismatch between) the enjoyment of formal status of Union citizenship and the 
holding of European citizenship rights from the reverse perspective, i.e. from that 
of TCNs. The CJEU has argued in a recent set of rulings that TCNs can, in some 
exceptional circumstances, rely on the ‘genuine enjoyment of the substance of 

30 Zambrano, above, n. 20.
31 E. Spaventa, ‘Seeing the Wood Despite the Trees? On the Scope of Union Citizenship and Its Constitu-

tional Effects’, (2008) 45 Common Market Law Review, 13–45.
32 Wollenschläger, above, n. 8.
33 Zambrano, above, n. 20.
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rights attaching to European citizenship’ to obtain protection of their interests. 
Even though, prima facie, it is still the formal status of minors, who are EU 
citizens dependent on TCN parents, that allows EU law to kick in; the fact of 
the matter is that once EU law comes into effect for the sake of protecting the 
‘substance’ of rights attaching to EU citizenship, its application is also extended 
to TCNs, on whom, in practice, the well-being of the vulnerable category of 
EU citizens in question depends. Consequently, rights ‘attaching to’ European 
citizenship are distributed not only among formal members but also to those who 
enable, in practice, the tenability of the distribution of citizenship rights.

By making reference to the ‘substance of rights attaching to the status of European 
Union citizen’, the genuine enjoyment formula shows that even when rights are 
extended to non-formal members, the link between these rights and political 
membership is still there. For this reason, the reference to a ‘centripetal force’ 
would be a more adequate simile to describe my account of ‘from-rights-to-status’ 
citizenship. Despite the waning of the role of formal national membership on 
what regards access to the enjoyment of European citizenship rights, European 
citizenship rights do not form a constellation of disaggregated rights. On the 
contrary, each European citizenship right shall be interpreted as part of a more 
complex distributive pattern, with political membership being the core from 
which rights are drawn (the substance of citizenship rights).

To sum up, the most evident difference between the model from-rights-to-status 
and the model of denizenship is that the latter emphasises the decreasing impor-
tance of political membership, whereas, in the former access to political member-
ship is the core issue. Denizenship has neither been understood nor treated as an 
incipient form of citizenship that leads to full-blown citizenship, nor as a func-
tional equivalent to citizenship34 ‘From-rights-to-status’ citizenship challenges the 
assumption that denizens can have access to rights but are nevertheless unable to 
make that ‘step forward’ towards full equality granted by a unitary status. This 
is done by means of a radical construction of the category of TCNs are able to 
acquire derived rights by means of relying the genuine enjoyment formula. Rather 
than introducing a new category of denizens, I argue that the jurisdictional test 
launched by the Court has the power to reshuffle membership boundaries within 
the EU.

34 Walker, above n. 28, at 262.
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European boundary setting, like any other process of boundary setting, cannot 
but be based on the exclusionary (and ambivalent) character of political mem-
bership.35 On the one hand, the renegotiation (via free movement rights) of the 
distinction between members and non-members renders possible the expansion of 
the category of individuals entitled to rights on an equal footing, as co-members 
of the same political community. On the other hand, the renegotiation of the 
distinction between members and non-members (via free movement rights) is a 
means of controlling who benefits from the distribution of European citizenship 
rights (and who does not). In the case of traditional national citizenship, bor-
ders were the visible signs of the ambivalent and exclusionary nature of political 
membership. The very act of crossing borders was a way to challenge the national 
process of boundaries setting.36 However, in the case of EU law, cross-border situ-
ations are a rule not the exception. So, the ambivalent nature of the process of 
setting boundaries is less tangible, although still in place. Indeed, the conditions 
to be met to free movement rights as set in EU secondary law determine who is 
and who is not entitled to claim protection of her rights. In fact, these condi-
tions set the parameters according to which the right to freely reside and move 
conforms to EU law and, consequently, can provide a valid ground to ‘activate’ 
the protective function of EU citizenship. This means that, at present, one of the 
most radical challenges directed at the current membership structure of the EU 
is no other than the genuine enjoyment rule, which seems to support the claim 
that certain categories of individuals (citizens and non-citizens, as Mrs Alokpa and 
her children) do not constitute an unreasonable ‘burden’ on the national welfare 
system.

3. The Alokpa Case
This section shows how, in cases where the genuine enjoyment rule is applied, 
the substance of European citizenship is invoked in order to avoid the expulsion 
of a particularly vulnerable category of EU citizens (dependent minors) and of a 
particular category of TCNs (family members and primary carers) from the EU’s 
territory. So, the distinction between who is and who is not entitled to claim and 
enjoy citizenship rights, traditionally based on the possession of formal member-
ship status is now set aside and replaced by a more practical test focused on the 

35 H. Lindahl, Fault Lines of Globalization: Legal order and the Politics of A-Legality (Oxford: Oxford Univer-
sity Press, 2013).

36 S. Mezzadra and B. Neilson, ‘Between Inclusion and Exclusion: On the Topology of Global Space and 
Borders’ (2012) 29 Theory, Culture & Society, 58–75.
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practical conditions which allow EU citizens to enjoy the rights attaching to EU 
citizenship.

Zambrano37 was the first case in which the genuine enjoyment rule applied. This 
was a ground-breaking decision for two main reasons. Firstly, the case concerned 
two minors who were Belgian nationals, both born and having always resided in 
Belgium. The rights of these two minors qua European citizens (and for that mat-
ter ‘non-active’ European citizens who had never made use of their free movement 
rights) were invoked38 against the Member State of their own nationality. In other 
words, the factual situation of Zambrano was an open-challenge to the dogma 
that purely internal situations have no connection to EU law. Secondly, the CJEU 
extended the protective scope of European citizenship to a very specific category of 
TCNs (self-supported family members on whom minors were dependent). Thus, 
the genuine enjoyment formula has a twofold potential: (1) it enables static EU 
citizens to invoke EU law, even against the Member State of their nationality; and 
(2), at the same time, it creates an obligation for the Member State of nationality 
to grant derived rights to TCNs on whom these EU minor citizens depend.

The most significant legacy of the Zambrano ruling is the full endorsement the 
judgement gives to the principle that EU citizenship is the fundamental status of 
nationals of the Member States, and that this principle must hold true regardless 
of whether the right to free movement has or has not been previously exercised.39 

However, there is a chance that the promising effects of Zambrano, resulting from 
the softening of the requirement of mobility, might generate an unintended ‘boo-
merang effect’ on the transnational nature of EU citizenship. This would happen, 
for example, should the CJEU consider the genuine enjoyment rule applicable 
only in the Member State of nationality. Thus, in order to detect an eventual 
boomerang effect of Zambrano, I will test the effectiveness of the genuine enjoy-
ment rule in a case in which it has been invoked against a host Member State 

37 Zambrano, above, n. 20.
38 Case C-200/02, Kunqian Catherine Zhu, Man Lavette Chen v. Secretary of State for the Home Department, 

ECLI:EU:C:2004:639. Case C-148/02, Carlos García Avello v État belge, ECLI:EU:C:2003:539. Like in 
Zambrano, in these two cases, the situation of minor EU citizens, who were ‘economically non-active’, was 
considered within the scope of EU law, despite the lack of a previous exercise of free movement rights. 
How- ever, in contrast to Zambrano, in the Chen case, the minor involved was an Irish national resident 
in UK, whilst in García Avello, the child had dual nationality.

39 Instead, the requirement of mobility was explicitly mentioned in the Preamble of the Residence Directive 
which states that, ‘Union citizenship should be the fundamental status of nationals of the Member States 
when they exercise their right of free movement and residence’ [emphasis added]. Directive 2004/38/EC 
of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union 
and their family members to move and reside freely within the territory of the Member States OJ L 158, 
30.4.2004, 77–123.
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rather than against the Member State of nationality (Alokpa).40 By doing so, I aim 
to figure out whether or not the attempt to strengthen the protective scope of EU 
citizenship, which the CJEU made in Zambrano, may result in the reinforcement 
of the link between EU citizens and their Member State of nationality, whilst 
hindering the transnational nature of European citizenship.

Alokpa concerns the right of residence in a host Member State of a family consist-
ing of two minors, both European citizens, and a TCN mother. In contrast to 
Zambrano, the children in the Alokpa case are not nationals of the Member State 
where their European citizenship rights are claimed. This factual variance, should 
the CJEU confirm the applicability of the Zambrano rule to the Alokpa children 
and to their mother, would highlight the equalizing function performed by the 
genuine enjoyment formula. Alokpa offers, then, the most challenging scenario 
for putting the transnational effectiveness of the genuine enjoyment rule to the 
test. Indeed, the ruling of the Court confirms that EU law can provide grounds 
for the prohibition of expulsion both for inactive and static EU citizens, and their 
TCN family members. In contrast to Zambrano, Mrs Alokpa and her children are 
individuals who qualified as ‘outsiders’ according to the nation-state citizenship 
model based on nationality.

Mrs Alokpa, a Togolese national, gave birth to two twins in Luxembourg. Because 
a French citizen acknowledged the paternity of the twins, the children acquired 
French citizenship and, accordingly, European citizenship. No contact was ever 
established between the children and their father. Mrs Alokpa and the twins have 
always lived in Luxembourg, where Mrs Alokpa was offered a job for an indefinite 
period. However, her lack of a residence permit and of a work permit turned out 
to be major obstacles when regularising her situation. Nonetheless, Mrs Alokpa 
applied for a residence permit to the Luxembourg authorities, on the basis that she 
was a family member of EU citizens (her children). Therefore, European citizen-
ship was invoked both to grant protection to the permanence of Mrs Alokpa and 
her children in Luxembourg, and to safeguard their right to respect for family 
life.41

The Court ruled that Mrs Alokpa did not enjoy a personal status law by virtue of 
which she could claim a right to reside in Luxembourg. According to EU second-
ary law,42 she could not be regarded as a beneficiary of the rights provided by the 

40 Alokpa, above, n. 21.
41 Ibid, at para. 19.
42 Directive 2004/38/EC, above, n. 39.
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Residence Directive, because she was not a ‘dependent’ relative in the ascending 
line, as the conditions laid down in Article 3 (1) of the Directive require. How-
ever, by referring to EU primary Law,43 the Court recognised Mrs Alokpa’s claim 
to reside in Luxembourg in connection with the position of her two children. This 
outcome was not radically novel, because in Zambrano, the Court had already 
ruled that securing the ‘genuine enjoyment of the substance of the rights attach-
ing to the status of European Union citizenship’ was a sufficient condition to 
bring a case within the scope of EU law.44  Referring to this precedent the CJEU 
stated that, on the basis of article 20 Treaty on the Functioning of the European 
Union (TFEU), the status of the children as EU citizens required that Mrs Alokpa 
be recognised a residence right.45 These situations are exceptional: Even if the 
conditions to apply EU secondary law on the right of residence of TCNs are 
not satisfied, and even if the EU citizens concerned have not made use of their 
free movement rights, a right of residence cannot be refused to a TCN who is a 
family member of a European citizen, when such refusal would undermine the 
effectiveness of the Union citizenship enjoyed by the latter.

Clearly, Alokpa and Zambrano have some elements in common. In both cases, 
the children were European citizens that had not made use of their free movement 
rights, and the derived right of residence was claimed by a TCN who was a parent 
upon whom the children were dependent. However, there is also a fundamental 
difference: The Alokpa children did not reside in the territory of their national 
Member State (France). It is that very difference that results in an interesting 
variatio: it raises the question of whether, and to what extent, the genuine enjoy-
ment formula confirms the transnational nature of EU citizenship or whether it is 
destined to be invoked, as in Zambrano, only within the territory of the Member 
State of which the minors are nationals. When asked to adjudicate on Alokpa, 
the CJEU was, therefore, at a crossroad. On the one hand, the Court could have 
taken a step back by ruling that the Alokpa children and their mother have no 
right to reside in the hosting Members State (Luxembourg), because the genuine 
enjoyment rule was applicable only in purely internal situations, like Zambrano, 
or what is the same, generating rights claimable against the Member State of 
nationality, but only against the Member State of nationality. This interpretative 
option would have hindered the transnational nature of EU citizenship. On the 
other hand, the Court could have fully acknowledged the potential of the genuine 
enjoyment formula and its truly transnational nature by ruling that the Alokpa 

43 Article 20 and 21 TFEU.
44 Zambrano, above, n. 20, at para. 42.
45 Alokpa, above, n. 21, at para. 31–35.
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children and their mother have a right to reside in Luxemburg, because the genu-
ine enjoyment rule is applicable everywhere in the territory of the Union on the 
basis of the transnational status of citizens of the Union. Neither of these two 
options was chosen by the Court, which opted instead for a ‘half-way’ solution 
that is hard to praise on account of its clarity.

On the one hand, the Court decided that the genuine enjoyment rule, laid down 
in Zambrano, also applied to Mrs Alokpa’s situation. However, by making refer-
ence to the opinion of AG Mengozzi,46 the Court considered that the refusal by 
the Luxembourg authorities to grant Mrs Alokpa a right of residence would not 
necessarily force her to leave the territory of the European Union, because she 
could still claim a derived right of residence in the Member State of her chil-
dren’s nationality (France). Nevertheless, a negative decision by the Luxembourg 
authorities may still bear the risk of interfering with her children’s enjoyment of 
European citizenship rights. In both scenarios, namely residence in the Member 
State of nationality (France) and in the Member State of residence (Luxembourg), 
it is the right to reside that allows EU citizenship to challenge national boundaries 
for the sake of the protection of European citizenship rights.

In the first scenario (Mrs Alokpa and her children move to France, the Member 
State of the children’s nationality), the CJEU confirmed the genuine enjoyment 
rule as already phrased in Zambrano. That means that, the genuine enjoyment 
formula allows the right to reside to encompass claims that are distinctive and ad-
ditional to the ones justiciable through national citizenship. Under international 
law, it is generally accepted that nationality includes the right to enter and to 
reside in the state of nationality. The national state has the duty to grant such right 
of residence to its nationals. Hence, the Alokpa children could have claimed the 
right to not be expelled from France even without invoking European citizenship. 
But not their mother!

The right to not be expelled from the state of one’s own nationality, deriving from 
national citizenship, and the right to not to be expelled from the Member State 
of one’s own nationality, deriving from European citizenship, may lead to the 
same practical result: Safeguarding the physical permanence of the Alokpa chil-
dren in France. However, these two forms of protection are not interchangeable 
in terms of rights claimable by virtue of the very same territorial presence. The 
genuine enjoyment formula actually entails a connection between the children’s 

46 Opinion of Advocate General Mengozzi, Case C-86/12, Jarel Moudoulou, Eja Moudoulou v Ministre du 
Travail, de l’Emploi et de l’Immigration, ECLI:EU:C:2013:197, at para. 55–56.
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right to reside in their Member State of nationality and Mrs Alokpa’s right to 
reside in France. In other words, national citizenship rights do not have the same 
capacity to generate derived rights for TCNs as do European citizenship rights. 
Moreover, EU citizenship provides Mrs Alokpa and her children with stronger 
legal protection than what they would have been awarded had they invoked their 
right to respect for family life under Article 8 of the European Convention on 
Human Rights. This is because the application of the genuine enjoyment rule, in 
contrast to the European Convention system, does not require an assessment of 
the proportionality of the interference caused by the expulsion of the TCN to the 
applicants’ family life.47 Nor does it require taking into account the possibility that 
the applicants may enjoy their right to family life in the country of origin of the 
TCN.48 According to the genuine enjoyment formula, a place ought to be found 
for Mrs Alokpa and her children: not wherever, but within the EU’s territory.

This conclusion is even more evident with regard to the second scenario (Mrs 
Alokpa and her children stay in Luxembourg, their place of residence), which 
represents the most crucial passage in the Court’s legal reasoning. The facts in 
Alokpa gave the Court the chance to clarify that, if the genuine enjoyment rule 
is about Union citizens who are at risk of leaving the EU’s territory as a whole, 
then, it means that a right to reside should be open to be claimed not only in the 
territory of the Member State of which the claimant is national but also in the 
territory of a host Member State.

In Alokpa, the CJEU reconfirmed the rule that being obliged to leave the territory 
of the Union implies the deprivation of the genuine enjoyment of the substance 
of European citizenship rights. Thus, as Kochenov has already highlighted, the 
‘non-deportability’ of European citizens from the territory of the Union is ‘at the 
core of what the essential legal essence of the citizenship status is now about’.49 

However, according to my analysis of Alokpa, non-deportability entails some-
thing more than the protection of a mere physical presence in the territory of the 
Union. It entails the effective acknowledgement that the EU is a bounded legal 
place where claims based on free movement rights have the capacity to challenge 

47 See established case law since Boultif v. Switzerland, No. 54273/00, ECHR 2001-IX, available at http://
hudoc.echr.coe.int/eng?i=001-59621,  at  para. 48.

48 Onur v. the United Kingdom, No. 27319/07, ECHR 2009, available at: http://hudoc.echr.coe.int/
eng?i=001- 91286 at para. 60.

49 D. Kochenov, B. Pirker, ‘Deporting the Citizens within The European Union: A Counter-Intuitive Trend 
in Case C-348/09, P.I. V Oberbürgermeisterin der Stadt Remscheid’, (2013) Columbia Journal of European 
Law, 369–390 at 374.
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national decisions concerning the inclusion-in and the exclusion-from the politi-
cal communities of Member States.

Unfortunately, Alokpa represents a missed opportunity, because the CJEU ruled 
that it is for the referring Court to determine whether, in the light of all the facts 
of the main proceedings, granting Mrs Alokpa a derived right of residence in Lux-
embourg (host Member State) is the only way to secure the genuine enjoyment 
of European citizenship rights for her children.50 Despite the consideration given 
in Alokpa to the territory of the Union as a whole, both the AG and the CJEU 
consider that a move, of the Alokpa family, from Luxembourg to France, is still 
compatible, in principle, with the genuine enjoyment rule. Consequently, while 
European citizenship status can shield individuals from being deported from the 
territory of the Union, it cannot completely shield individuals from the risk of 
‘internal’ deportations, that is to say the expulsion from one Member State to 
another. The critical aspect of Alokpa is, then, that the genuine enjoyment rule 
works differently depending on where European citizenship rights are claimed. 
The explanation of this objectionable consequence of the ruling is to be found 
in the role played by EU secondary law on free movement. To sum it up, the 
question about ‘where’ the genuine enjoyment of rights attaching to European 
citizenship shall be secured needs to be answered with three caveats:

The genuine enjoyment of rights attaching to European citizenship shall ‘not only’ 
be secured in the territory of the Member State of which the European citizen is 
a national. However, ceteris paribus, the Member State of nationality is the first 
guarantor of European citizenship rights, because it is the place where, according 
to EU law, a European citizen’s right to reside is unconditional.

The genuine enjoyment of rights attaching to European citizenship shall be se-
cured in the territory of the European Union as a ‘whole’. However, the territory 
of the Union cannot be conceived as a ‘homogeneous whole’, because free move-
ment rights are still citizenship rights subjected to the conditions laid down by 
European secondary law. Because the enjoyment of free movement rights works 
as a catalyst to invoke the protection of other European citizenship rights, the 
conditions laid down by European secondary law to free movement rights affect 
also the protection of all the rights attaching to EU citizenship.

50 Alokpa, above, n. 21, at para. 35.
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In exceptional situations, the genuine enjoyment of rights attaching to European 
citizenship shall be secured also in the host Member State, even if the conditions 
of residence laid down in EU secondary law are not completely fulfilled. This 
happens when the expulsion from the host Member State would result in forcing 
the EU citizen to leave the territory of the Union as a whole.

Surely, this last caveat is the most interesting one, as it confirms the transnational 
nature of EU citizenship, whilst the first and the second ones represent the most 
questionable aspects of Alokpa, displaying how EU citizenship’s transnational 
nature is still ‘tamed’ by the economic conditions set by the Residence Directive. 
The CJEU decided that it is still up to the referring Court to consider the option 
of granting a residence permit in Luxembourg to Mrs Alokpa if, ‘in the light of 
all the facts of the main proceedings’, Mrs Alokpa’s move to France will not work 
out as a feasible solution. What is interesting about this conclusion is that, from 
a strictly legal perspective, the moving of the Alokpa children to the Member 
state of their nationality should always be considered as a workable solution! Both 
under international law and under all nationality laws of the EU Member States, 
no one can be denied entrance to their Member State of nationality. Therefore, 
the Court considered, in its judgement, that the risk of being ‘forced’ to leave the 
territory of the Union as whole should be seen as something more than just the 
prohibition that forbids Member States from expelling their nationals. Unfortu-
nately, the Court did not clarify what the specific conditions under which Mrs 
Alokpa would be entitled to stay in Luxembourg are, and it rather passed the 
buck to the referring Court by increasing, in this way, the risk of a non-uniform 
application of EU law in the future. However, the CJEU seems to suggest that the 
referring Court could lean on a direction which would take into consideration the 
Alokpa children’s interest in a more comprehensive way. Namely in a fashion that, 
in contrast to what happens with national citizenship, would combine their right 
to reside in the territory of the Union with the right to reside of their mother.

Unfortunately, the Court did not seize the opportunity and arrived at too cautious 
a ruling that shifted the burden of clarification on to the shoulders of the national 
refer- ring Court. The transnational nature of European citizenship was confirmed, 
but not to the extent to make the Zambrano rule directly applicable in the host 
Member State. In Alokpa, the Court offered a tepid compromise, by providing the 
recognition of a sort of subsidiary responsibility of the Member State of residence 
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in the application of the genuine enjoyment rule. Given the prudent approach of 
the CJEU, the Alokpa case has certainly not produced the ground-breaking effect 
that the Zambrano case had, but at least it provides the possibility of preventing 
the eventual boomerang effect of its ‘forerunner’. Alokpa remains valuable, for 
it makes evident that the genuine enjoyment rule is not an exception, valid only 
in purely internal situations, and affirms the subsidiary responsibility of the host 
Member State in protecting the substance of rights attaching to EU citizenship.

4. Attributing Membership and Distributing Rights
The previous observations suggest that we should reconsider how we frame the 
concept of citizenship. It seems to me that citizenship ought to entail sustainable 
practices of reflexivity, from a first personal plural perspective, regarding decisions 
about inclusion-in and exclusion-from membership structures. To this end, I will 
start my analysis referring to the model proposed by Walzer on membership and 
the distribution of rights as social goods.51 And then, I will explain how, by adju-
dicating on European citizenship rights through the genuine enjoyment formula, 
the CJEU brings to the fore the possibility for the European Union to reach 
recursive decisions about inclusion-in and exclusion-from political membership. 
When a political community undertakes a process of self-ordering through law, 
courts necessarily participate in this process of self-definition. In other words, 
courts have the mandate to decide upon individual claims on the basis of those 
laws that, from the perspective of the said political community, count as ‘its own 
laws’. The genuine enjoyment formula, indeed, allows the Court of Justice to 
take decisions about who ought not to be left out from the enjoyment of rights 
attaching to EU citizenship, notwithstanding the lack of possession of formal 
membership status. This outcome is striking, because it seems incompatible with 
the traditional conception of citizenship. That is, formal political membership 
within a political community is the access point for the enjoyment of, and the 
possibility to make claims relating to, citizenship rights. The genuine enjoyment 
formula, instead, addresses both claims made by formal outsiders (TCNs) and 
claims made by for- mal members (European citizens) by coupling them together 
in the same ‘substance of European citizenship’.

Michael Walzer, in his Spheres of Justice, explicitly questions the way in which 
membership and membership rights are distributed. In a nutshell, Walzer’s core 
argument is that the distinction between members and non-members, and cor-

51 Walzer, above, n. 22
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respondingly the distribution of goods according to membership, is taken from 
the collective point of view of all members. Walzer explicitly points out that ‘the 
primary good that we distribute to one another is membership in some human 
community. And what we do with regard to membership structures all our dis-
tributive choices’.52  The use of the pronoun we in this passage of the book – as 
the author himself admits – reveals that Walzer’s conception of membership is 
premised on a first person plural perspective. It is the point of view of those who 
are al- ready members that counts. Put differently, the distribution of membership 
rights presupposes that the question of membership itself has already been settled. 
We (who are already members) do the choosing and decide what sort of a com-
munity we want us to be.53

Walzer explicitly states that he considers the origins of different political com-
munities a historical question rather than a political one. In other words, in his 
analysis of the distribution of citizenship rights, there is no room to call into 
question the attribution of political membership. Even though he attentively 
specifies that political communities are likely to take the shape of closed territories 
that always include ‘aliens of one sort of or another whose expulsion would be 
unjust’,54 his account fails to provide reasons why the expulsion of aliens could 
be evaluated as just or unjust, given that in his model the attribution of political 
membership falls outside the domain of the distributive choices to be taken by 
political communities.

In this regard, my analysis of European citizenship case law deviates from Walzer’s 
analysis. On the one hand, I support Walzer’s theory that membership decisions 
structure distributive choices concerning the enjoyment of rights. On the other 
hand, I argue that decisions on the enjoyment of European citizenship rights call 
into question the very way in which membership is attributed. The adjudication 
on citizenship rights triggers a reflexive questioning of the point of view from 
which decisions on the distribution of membership are to be taken. The reopening 
of the question of membership through the application of the genuine enjoyment 
formula provides a clear illustration of what I mean. The genuine enjoyment 
formula protects the rights attaching to European citizenship for those who are 
already formal members, like the Alokpa children, but, in addition, draws from 
EU citizenship derived rights for TCNs.

52 Ibid, at 31.
53 Ibid, at 32.
54 Ibid, at 43.
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Clearly, the protection of the Alokpa children is still aligned with the traditional 
account of citizenship: By virtue of being nationals of a Member State, they are 
European citizens too. Their formal membership enables them to claim legal 
protection for their citizenship rights. In other words, the Alokpa children are 
the ones who already have a ‘right to have European citizenship rights’. I have 
used this periphrasis deliberately in order to recall Hannah Arendt’s legacy about 
citizenship.55 Like in Walzer’s account of citizenship, the possession of political 
membership is central in Arendt’s analysis. In The Origins of Totalitarianism, 
Arendt uncovers the failure of human rights in protecting state- less people. She 
acknowledges that ‘[we] became aware of the existence of a right to have rights (…) 
and a right to belong to some kind of organized community, only when millions 
of people emerged who had lost and could not regain these rights because of the 
new global political situation’.56 According to Arendt, stateless people can claim 
rights, but they cannot claim the very right to claim rights. With the loss of their 
political status, they are forced out of the political communities to which they 
belong and cannot regain these rights. Again, as Walzer warned,57 once outside 
national political communities, individuals do not have the right to be counted 
as insiders. The Arendtian right to have rights acknowledges, straightforwardly, 
the linkage between membership status and the entitlement to membership rights 
within a political community. The citizen status embodies the entitlement to a 
bundle of rights whose protection can be accessed only by virtue of membership 
in a political community. For this reason, what gives access to the enjoyment of 
citizenship rights is the very position of the claimant as an ‘insider’, in opposition 
to the position of the ‘outsiders’, with respect to the political community to whom 
the claim is addressed. Only the ones ‘inside’ are the ones who enjoy a right to 
have rights, and are therefore entitled to claim protection for these rights towards 
the political community they are part of. Because decisions on the enjoyment of 
citizenship rights presuppose the distinction between citizens and aliens, members 
and non-members, it is this very distinction that is taken for granted by insiders 
who claim citizenship rights. Conversely, this distinction is challenged by ‘out-
siders’ who claim protection for rights that are attached to citizenship. In other 
words, the claims of TCNs (like Mrs Alokpa) and claims of European citizens (like 
the Alokpa children) to rights attaching to European citizenship are conceptually 
difficult to conciliate according to the Walzerian and Arendtian models. The latter 
are based on the right to have rights that members already enjoy and, therefore, 
they re-institute the distinction between members and non-members as drawn by 

55 H. Arendt, The Origins of Totalitarianism (Harcourt Brace Jovanovich, 1973).
56 Ibid, at 297.
57 Walzer, above, n. 22, at 41.
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the political community. The former, by contrast, contests the very distinction 
between members and non-members, of which the present political community 
is an expression. The claims of TCNs are claims of outsiders who have not (yet) 
secured a right to have rights, but who, nevertheless, claim to have a stake in the 
political community to whom their claims are addressed.

For this reason, the capacity of the ‘substance of rights of EU citizenship’ to provide 
protection for Mrs Alokpa, who is a TCN, urges a reconsideration of the central 
role, given both by Walzer and by Arendt, to the possession of formal membership 
status as an access point to membership rights. What happened with the introduc-
tion of the new formula is that the CJEU turned the traditional thick distinction 
based on formal member- ship into a thinner one. The new formula acknowledges 
that the legal validity of claims of formal members (such as the Alokpa children) 
and claims of outsiders (such as Mrs Alokpa), even if the latter claimants are in 
a different position to the political community, needs to be tested against the 
same parameter, namely: is the genuine enjoyment of the claimed rights within 
the scope of EU law? For this reason, the genuine enjoyment formula does not 
eradicate the distinction between members and non-members. Instead, it enables 
the renegotiation of the grounds upon which this distinction is to be made. It 
is the link with the territory of the Union and with the scope of EU law that 
determines who can be a new ‘insider’, and so, who can have a preferential stake 
in the enjoyment of rights distributed within the European political community.

One way to interpret the genuine enjoyment formula is in terms of an inversion of 
Walzer’s traditional citizenship model. Whilst for Walzer, the attribution of mem-
bership is always an unquestionable antecedent to the distribution of membership 
rights, the CJEU, by contrast, firstly determines the question of distribution via 
the scope of EU law and only then tries to indirectly readjust the question of 
membership on a case-by-case basis. The outcome of the cases where the formula 
is successfully applied is, indeed, the treatment of TCNs qua EU citizens: which 
entails that they are not pushed out of the European community. As a result, the 
first plural perspective introduced by Walzer remains the factor that makes pos-
sible the articulation of distributive choices, but, at the same time, it is not simply 
taken for granted as fixed: It becomes reflexive about the scheme of the distribu-
tion of membership rights. Therefore, it is the ‘we’ that becomes questionable in 
dealing with the decision about which rights we distribute. The renegotiation of 
the distinction between members and non-members happens in ‘threshold cases’, 
that is to say, in cases where the distribution of membership rights within the 
community also calls into question the distributive criteria and so too, what the 
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community is about. Hence, by invoking the ‘substance of rights attaching to EU 
citizenship’, the Court poses a fundamental question that the invocation of formal 
membership alone does not resolve: What are the criteria for deciding whether 
someone comes ‘inside’ the scope of EU law? Or, in other words: What are the 
appropriate criteria for distributing membership within a political community?

In Alokpa, it is evident how Mrs Alokpa’s right to reside in the territory of the 
Union is a right that complements the substance of the EU citizenship held by 
her children. And the connection between her rights and EU citizenship bears 
consequences on her position under EU law. Mrs Alokpa’s right to not be expelled 
from the territory of the Union means that she has a right to have a place where 
she is entitled to take part, to some extent, in the scheme of distribution of rights 
which characterises the European polity. The crucial role of the right to reside 
makes manifest that the Court’s competence to adjudicate on citizenship rights 
intimates a mediation between the collective claim of a political authority to have 
jurisdiction over a ‘common’ place and the individual claiming the right to a 
place. And in this regard, I would like to quote Walzer:

Hobbes made the argument in classical form when he listed those rights that 
are given up and those that are retained when the social contract is signed. The 
retained rights include self-defence and then: ‘the use of fire, water, free air and 
a place to live in ... and all things necessary to life’. The right is not indeed to a 
particular place but it is enforceable against the state, which exists to protect it, the 
state’s claim to territorial jurisdiction derives ultimately from this individual right 
to place’. 

Hence the right as a collective as well an individual form, and these two can come 
to a conflict. But it can’t be said that the first always or necessarily supercedes 
the second, for the first came into existence for the sake of the second. The state 
owes something to its inhabitants simply without reference to their collective or 
national identity. And the first place to which the inhabitants are entitled is surely 
the place where they and their families have lived and made a life. The attachments 
and expectations they have formed argued against a forced transfer to another 
country. If they can’t have this particular piece of land (or house or apartment) 
then some other must be found for them within the same general ‘place’.58

58 Ibid, at 43.
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This passage seems to recall the two options advanced by the CJEU in the Alokpa 
case: In France or in Luxembourg, a place shall be found for Mrs Alokpa and her 
children within the ‘same general place’, namely the EU’s territory, the European 
community Union. Once claims, by TCNs, to reside in the territory of the Union, 
are considered part of the substance of European citizenship, it cannot be over-
looked that they need to be addressed as instances of political inclusion.

5. Rethinking European Free Movement Rights as Instances of Political 
Inclusion
Despite the fact that EU citizenship is different from the citizenship status 
characteristic of nation-states, the enjoyment of European citizenship still has an 
essential territorial component; indeed, the right to reside is the fulcrum of EU 
citizenship. The genuine enjoyment rule shields individuals from expulsion from 
the EU and seems first and foremost directed at the protection of the right to a 
place. Thus, Arendt’s argument is reaffirmed: Citizenship allows individuals the 
possibility to oppose threats that would entail their being deprived ‘of a place 
in the world which makes opinions significant and actions effective’.59 Even if 
the factual situation of the Alokpa family is very different from that of stateless 
people who, at the end of the two world wars, inspired Arendt’s reflection, the 
genuine enjoyment rule has been created to avoid the danger Arendt was warning 
us about. Namely, that vulnerable categories of people would be ‘left with those 
qualities which usually can become articulate only in the sphere of private life 
and must remain unqualified, mere existence in all matters of public concern’.60 

The genuine enjoyment formula allows for the qualification of certain situations 
that are usually considered only as a matter of private life (such as the dependency 
of minors on their parents’ closeness and income) as a matter of public concern. 
The court acknowledges that, for particularly vulnerable EU citizens, such as the 
Alokpa children, formal membership status does not eliminate the risk of being 
deprived of the right to a place in the Arendtian sense. To this end, the prohibition 
of expulsion from the EU needs to be bestowed upon their TCN mother, on 
whom they are dependent, as well. The mother’s derived right to reside is ancillary 
to her children’s citizenship, because, for the Alokpa twins, it would mean the 
practical possibility to enjoy their European citizenship rights.

The strong territorial component of EU citizenship is clearly displayed by the 
crucial role played, in the application of the genuine enjoyment rule, by the right 
59 Arendt, above, n. 55, at 296.
60 Ibid, at 301.
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to freely move and reside in the territory of the EU, in, at least, two relevant 
respects. Firstly, free movement rights function as indicators of the genuine enjoy-
ment rule’s applicability. Because the CJEU considers those decisions of national 
authorities that interfere with European citizens’ right to reside in the territory 
of the Union as being incompatible with the genuine enjoyment test, the actual 
possibility to enjoy free movement rights is the relevant criterion to establish a 
connection with EU law. Secondly, free movement rights are provide protection 
for a series of claims that EU law recognises as interconnected with the right to 
move and the right to reside within the territory of the Union. Accordingly, free 
movement rights have the capacity to generate claims vindicable under EU law, 
even for specific categories of TCNs. The Court explicitly recognises this peculiar 
function of free movement rights when it recalls that any rights conferred on to 
TCNs by the Treaty provisions on Union citizenship are rights derived from the 
exercise of freedom of movement by a Union citizen.61

Historically, the introduction of free movement rights preceded the creation of 
European citizenship. However, the introduction of European citizenship has 
resulted in more than the simple expansion of the right to free movement of 
the citizens of EU Member States. Indeed, it has gone beyond the widening of 
the protection that human rights law affords to international migrants within 
host states. EU law has changed the very nature of this right insomuch as EU 
citizenship challenges the asymmetry that has traditionally characterised the right 
to free movement.62 The wide range of international law instruments concerning 
free movement63  is based on an asymmetry because ‘the fact that individuals can 
rightly leave their own country (…) does not generate a right to enter an- other 
(any other) country’.64 According to this asymmetry, free movement has two 
dimensions. One encompasses the entitlements of citizens towards their countries 
(such as the right to freedom of movement and residence within the borders of 
each state, the right to leave their own country, and the right to return to their own 
country). The other encompasses the claims of migrants towards host countries 

61 Alokpa, above n. 21, at para. 22. Ymeraga, above, n. 20, at para. 35.
62 B. van Roermund, ‘Migrants, Humans and Human Rights: the Right to Move as the Right to Stay’, in 

H. Lindahl (eds.), A Right to Inclusion and Exclusion? Normative Fault Lines of the EU’s Area of Freedom, 
Security and Justice (Hart Publishing, 2009), at 161–182. M. Cranston, What Are Human Rights? (New 
York, 1973), at 32.

63 The first international document that recognises explicitly the right to free movement of persons is the 
Universal Declaration of Human Rights, hereinafter UDHR (1948) (article 13). But see also the Convention 
Relating to the Status of Refugees (1951) (article 26); the International Convention on the Elimination of All 
Forms of Racial Discrimination (1965) (article 5); the International Covenant on Civil and Political Rights 
(1966) (article 12).

64 Walzer, above, n. 22, at 40.
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(such as the right to leave any country and the right to seek and to enjoy in other 
countries asylum from persecution).

Taking into consideration both dimensions, neither citizens nor migrants have 
a right under international law to enter and reside in a country other than their 
own. EU law challenges this assumption by creating a legal framework that sets 
the conditions to exercise the right to transnational free movement on the basis 
of membership. Article 21 TFEU removes, for certain categories of individuals, 
this asymmetry whereby individuals can leave their own country without having a 
reciprocally related right to enter another one. More specifically, Article 21 states 
that every citizen of the Union shall have the right, not only to move, but also to 
reside freely within the territory of the Member States, subject to the limitations 
and conditions laid down in the Treaties and by the measures adopted to give 
them effect. By including the right to free movement within the scope of the 
newly introduced transnational citizenship, the EU creates a bounded legal ‘place’ 
for EU citizens. The territory of the Union shall then be conceived as a ‘whole’ 
and the right to freely move and reside within the EU’s territory viewed as having 
to encompass the possibility of enjoying European membership rights ‘across’ the 
traditional boundaries of the national political communities of Member States, 
‘within’ the territory of the Union. This means that free movement rights do not 
solely allow for movement ‘across’ borders, but bring with them a deeper sense 
of trans-nationality, because, via EU law, citizens acquire the right to be counted 
(under certain conditions) as insiders in the national communities of host Member 
States. Nevertheless, this mechanism of distribution of citizenship rights beyond 
national borders is very different from that characteristic of cosmopolitan citizen-
ship: Crossing boundaries of national political communities is possible because, 
at the same time, EU law has set the conditions of a bounded legal place ‘within’ 
which free movement can be exercised.

Before the introduction of European citizenship, the traditional conceptualisation 
of the right to free movement entailed an unavoidable trade-off between the enjoy-
ment of the right to free movement and the enjoyment of certain rights attached to 
national membership. Outside the context of the EU legal order, those who enjoy 
the right to free movement ‘either do not count yet or don’t count anymore in the 
national community according to the traditional citizenship distinction. In either 
case, they will not be regarded as belonging to the beneficiaries of democratic 
law-making’.65 In leaving the original national community, where they enjoyed 

65 van Roermund, above, n. 62, at 177.
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the status of formal members, free-movers ought to renounce the certainty of their 
legal emplacement within a bounded legal space. Conversely, the capacity to assert 
valid membership claims in the host state as well, is the main feature that makes 
the European citizenship right to free movement distinctive from claims to free 
movement grounded in national citizenship and human rights law.

Acknowledging the role of the right to freely move and reside within the territory 
of the Union as fundamental to EU citizenship, allows free movement rights to 
also function as catalysts for the broadening of EU citizenship rights. According to 
this mechanism it is possible to claim fundamental rights through the substance of 
European citizenship rights, because considerations concerning the impediment of 
a ‘genuine’ exercise of free movement rights may work as a test on non-legitimate 
and non-proportionate interferences of public authority with individual interests. 
When an interference with fundamental rights (such as the with family life) has 
the practical result of forcing individuals to leave the territory of the Union, or to 
hinder the ‘genuine’ exercise of free movement rights, the genuine enjoyment rule 
could be invoked. In this way, free movement rights can be wielded as freedoms, 
which empower individuals to strike the balance between what shall be considered 
a legitimate and proportionate interference of public authority with their private 
sphere, and the individual claims to rights that could be validly opposed to such 
interference.

Another positive aspect of the genuine enjoyment rule is its capacity to enhance the 
protection of free movement for ‘economically non-active’ EU citizens, because it 
mitigates the strict condition that EU citizens have ‘sufficient resources’ in order to 
reside in a host Member State. Whereas in Zambrano, the children were nationals 
of the Member State in which the genuine enjoyment rule was invoked, and so 
enjoyed an unconditional right to reside, in Alokpa, the children were resident in 
a host Member State. So, according to EU secondary law, their right to reside is 
still conditional on the fact that they do not become an ‘unreasonable’ burden on 
the welfare system of the host Member State. In this regard, the specific scenario 
of Alokpa offers us the opportunity to see how the genuine enjoyment rule may 
alter the relationship between the protection of EU citizens’ right to reside and the 
protection that EU law offers to host Member States from ‘unreasonable’ financial 
burdens. Indeed, such rebalancing can result from the subsidiary obligation that, 
according to Alokpa, host Member States have with regard to the application of 
the genuine enjoyment rule.
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In his opinion on the case, AG Mengozzi66  stated that when the referring court 
would evaluate the economic situation of a minor who is an EU citizen, it could 
also take into account the job offer made to the TCN parent on whom the mi-
nor was dependent and, therefore, the future or potential resources of the child. 
Moreover, if the Court entertained doubts as to the sufficiency of those resources, 
consideration had to be given to the provisions of the Charter of Fundamental 
Rights. Particularly, regard should be given to the ties that children might have 
formed with the Member State where they were born and where they had been 
residents.67 In other words, according to the genuine enjoyment formula, the right 
to a place shall include the possibility to legally earn a living and to become 
self-sustained (as in the case of the work permit to Mr Zambrano and of Mrs 
Alokpa’s job offer). And, above all, the right to a place should be interpreted as the 
possibility to legally challenge deportation decisions and to pre-empt unlimited 
authority interference as regards one’s private life, as was the case with Alokpa 
children.

To be sure, the new formula is not the panacea that could overcome the multiple 
limits of EU citizenship:68  Such as the limit of having decisions on EU citizenship 
rights taken by a Court that does not have full jurisdiction on fundamental rights 
claims.69 Nor is the new formula immune to the general risk, encountered also by 
traditional models of citizenship, that the protection, whilst available in theory, 
might be ineffective in practice. Indeed, the CJEU has seemed to retreat from its 
own ruling in subsequent decisions,70 favouring a narrower understanding of the 
scope of application of the genuine enjoyment rule: Only minors who are EU 
citizens, and TCNs who are the parents and primary carers of such minors, can be 
beneficiaries of the test. At the same time, Member States have tried to contain the 
innovative potential of the formula by restricting access to their nationality (via 
the ius soli), to children born from TCNs, in order to avoid a situation where both 
may benefit, in the future, from the genuine enjoyment formula.71

66 Mengozzi, above, n. 46, at para. 28–30.
67 Ibid, at para. 37.
68 A. J. Menéndez, ‘Which Citizenship? Whose Europe? - The Many Paradoxes of European Citizenship, 

(2014) 15 German Law Journal, at 907–933.
69 Raucea, above, n. 9.
70 McCarthy, above, n. 20.
71 This happened already in Ireland in 2004 as a consequence of the Chen case, above, n. 38, and in 2006 

in Belgium, Member State where the Zambrano case arose. R. Fernhout and R. Wever (Rapporteurs), 
The Thematic report 2010–2011 – Follow-up of the case of law of the Court of Justice of the EU, released in 
October 2011, available at http://tinyurl.com/zs6gekl at para. 6.2. 
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However, notwithstanding these practical limitations, there are still good reasons 
to conclude that the genuine enjoyment rule is deeply transformative. The rule 
brings about the constitutional space in which law can modulate and counterbal-
ance the power that Member States have to shape and to affect, through their 
nationality and migration laws, the enjoyment of rights by European citizens. 
Moreover, cases such as Alokpa should not be constructed as creating a specific 
rule tailored to the needs of a residual category of individuals, but as establishing a 
new understanding of the relationship between the protection of rights and politi-
cal membership. In particular, CJEU conceives of European citizenship rights not 
simply as a bundle of scattered interests, but as a web of interrelated rights. As is 
evident from Alokpa, the children’s right to reside in the territory of the Union 
also entails the derived right of residence (and to seek gainful employment) of 
their mother.

The link between free movement rights and the protection of other rights without 
an intrinsic economic nature is not just a novelty brought about by the genuine 
enjoyment rule. On what regards another category of economically ‘non-active’ 
citizens, students, the Court had already acknowledged that the opportunity to 
gain access to higher education ‘constitutes the very essence of the principle of free 
movement’ for them.72 Thus, the combination of free movement rights and the 
right to education provides the basis from which to challenge restrictive policies 
on admission of Member States. The interrelatedness of EU citizenship rights is 
even more evident in the Ibrahim and Texeira cases:73 Firstly, children of migrant 
workers acquire a right to access education in the host Member State; from this 
entitlement children acquire an independent right to reside in the host Member 
State. This residence right can no longer be called into question and it is not 
conditional on self-sufficiency. Even the death or the departure of the parent who 
was a migrant worker does not affect the right of residence of children. In addi-
tion, the right of residence of the children generates, in its turn, a derived right of 
residence for the parent who is the primary carer (and who is not herself or himself 
a migrant worker under EU law). Such derived right is not conditional on that 
parent satisfying the self-sufficiency condition and can be used as a valid basis to 

72 Case C-73/08, Bressol and Others v Gouvernement de la Communauté française, ECLI:EU:C:2010:181, at 
para.

79 Case C-147/03, Commission of the European Communities v. Republic of Austria, ECLI:EU:C:2005:427, at 
para. 70.

73 Case C-310/08, London Borough of Harrow V Nimco Hassan Ibrahim, Secretary of State for the Home Depart 
ment, ECLI:EU:C:2010:80. Case C-480/08, Maria Teixeira v London Borough of Lambeth, Secretary of 
State for the Home Department, ECLI:EU:C:2010:83.
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claim social housing in the host Member State.74 Moreover, in order to enjoy such 
a derived right as a parent and primary carer, it does not make a difference whether 
one is an EU citizen (as in the case of Ms Texeira, a Portuguese national in the 
UK) or not (as in the case of Ms Ibrahim, a Somali national in the UK). Again, 
as in Alokpa, the right to a place and the web of EU citizenship rights attaching 
to it take precedence on distinctions grounded on formal political membership. 
This reasoning constitutes evidence of the fact European citizenship rights, as well 
as national citizenship rights, are enjoyed by virtue of the scheme of distribution 
of social goods, where each entitlement cannot really be conceived as standing by 
itself. The interrelatedness of this web of rights seems to be the normative criterion 
that the CJEU is pointing to when it refers to the ‘substance’ of EU citizenship.

Alokpa is a judgement whose potential for challenging national exclusionary 
practices of Members States goes beyond the personal interests of the individuals 
involved. The fact that the Court of Justice is able to refer to EU law, and especially 
to EU citizenship rights, in order to address the claim to a right to a place made 
by Ms Alokpa and her children, reveals that the matter of the dispute is more 
complex than the clash between ‘individual rights’ and ‘national welfare’. What 
is at stake is the emergence of the territory of the Union as a collective good that 
belongs to EU citizens and that, then, needs to be distributed among European 
citizens in fact, and not only on paper.

6. Conclusions
Alokpa shows that the European Union has the capacity to engage with pre-
rogatives that national political communities have traditionally claimed were 
exclusively theirs.75 Including the acknowledgment of citizenship status within its 
‘own distributive scope’ And this ‘own’ distributive scope, in light of EU law, is 
what the Court has detected as the substance of European citizenship; namely, a 
web of interrelated rights which depart from the right to freely move and reside 
within the territory of the Union. The entitlement to enjoy rights attaching to 
the ‘substance of European citizenship’ determines all the distributive choices 
concerning European citizenship rights. For this reason, the existence of derived 
rights for TCNs, rooted in the substance of European citizenship rights, proves 
that the attribution of formal European citizen status is not the only way to access 

74 Texeira, above, n. 73, at para. 19.
75 H. Lindahl, ‘The Anomos of the Earth: Political Indexicality, Immigration, and Distributive Justice’, 

(2008) 4 Ethics & Global Politics, 193–212.
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distributive relationships constituted via EU citizenship. Even non-members can 
enjoy rights attaching to European citizenship.

Through the lens of the model that I propose (which moves from rights to status, 
and not from status to rights), those third country nationals who fulfil the con-
ditions required by the genuine enjoyment formula (and so, individuals falling 
into the so-called category of ‘Zambrano carers’) must be considered not only 
as ‘candidates for EU membership’– but as candidates that cannot be refused. In 
fact, according to the genuine enjoyment rule, their entitlements are grounded on 
the substance of rights attaching to the status of European Union citizen. That 
means that the distributive scheme of rights agreed upon within the EU political 
community is tenable only as long as this category of third country nationals is 
not excluded from the EU political community. Thus, the obligations that the 
EU has towards these TCNs, are rooted in the very ‘social contract’ by which the 
European Union is bound to distribute certain goods to its members.

The genuine enjoyment formula makes it possible to reopen the membership 
question: to wit, who has the right to not be expelled from European territory, 
who has the right to not be excluded from the distribution of rights attaching 
to European citizenship. Thanks to the genuine enjoyment formula, the claim 
to reside within the territory of the Union leaves room for contestations about 
the distribution of European citizenship rights and also about the membership 
boundaries that enable such distribution.
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Abstract
This paper examines how the distribution of social goods within a political com-
munity relates to decisions on membership boundaries. The author challenges two 
renowned accounts of such a relation: firstly, Walzer’s account according to which 
decisions on membership boundaries necessarily precede decisions on distribu-
tion; secondly, Benhabib’s account, according to which membership boundaries 
can be called into question on the basis of universalist claims. Departing from both 
accounts, the author concludes that actual changes in the pool of participants in 
practices of creation and exchange of social goods pressure a political community 
to redefine its distributive patterns and, accordingly, the boundaries of its formal 
political membership. This claim will be supported by the analysis of threshold 
cases decided by the EU Court of Justice, in which EU citizenship is invoked with 
the atypical purpose of granting rights to a specific group of non-formal members. 
The reason for extending the protection provided by EU citizenship to these non-
formal members is that they are already deeply embedded in practices of creation 
and exchange of social goods that concur to realise the distributive plan to which 
the EU is committed. 
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Introduction
The citizen status is what traditionally expresses full membership within a political 
community.1 Formal political membership is also what traditionally gives access 
to a full range of legal entitlements that, bundled together, fall under the name 
of ‘citizenship’.2 Therefore, the citizen status conveys both the idea that someone 
is part of a specific political community, and the idea that someone is entitled to 
take part in the equal distribution of social goods occurring within this political 
community.3 However, can formal political membership adequately register all 
those who are actually involved in the practices of creation and exchange of social 
goods, which sustain the distributive plan that a political community is commit-
ted to realise as its own? And so, can formal political membership be an adequate 
hallmark that lets us know who is to be considered part of a political community? 
The present paper aims to address these two questions. 

To this end, the study will bring to light what the limits of formal political 
membership in reference to distributive issues are. The analysis will focus on EU 
citizenship4 and, more specifically, on threshold cases, in which citizens and indi-
1 See, e.g., John G. A. Pocock, ‘The Ideal of Citizenship Since Classical Times,’ Queen’s Quarterly 99 (1) 

(1992): 35-55. Richard Bellamy, Citizenship: A Very Short Introduction (Oxford: Oxford University Press, 
2008), 18-33. 

2 Around the early 1990s, research on citizenship has gained momentum and, over the past decades, there 
has been an increasing amount of literature focusing on the link between citizenship and the individuals’ 
capacity to participate in both the socio-economic life and in the political life of a community. About 
the reheated debate on citizenship, see, e.g., Will Kymlicka and Wayne Norman, ‘Return of the Citizen: 
A Survey of Recent Work on Citizenship Theory,’ Ethics 104 (2) (1994): 352-81. For a comprehensive 
overview on the main contemporary concerns raised by the notion of citizenship rights and political 
membership, see, e.g. the collections of essays on the topic: Ronald Beiner, ed., Theorizing Citizenship 
(Albany, New York: SUNY series in Political Theory, 1995), 1-20; Engin F. Isin and Bryan S. Turner, eds., 
Handbook of Citizenship Studies (London: Sage, 2002), 1-9. Richard Bellamy and Antonino Palumbo, eds., 
Citizenship (Farnham, United Kingdom, and Burlington, Vermont: Ashgate, 2010).

3 The academic literature on citizenship and political community has revealed the emergence of several 
contrasting themes, especially as regards the interplay between individual rights and common good. There 
are mainly two takes on this interplay confronting each other: the liberal and the communitarian approach 
to citizenship. The liberal view gives a prominent place to individual rights: Equal access to citizenship 
rights allows free and equal citizens to pursue their own conceptions of good and promote their own self-
interest, within the constraints dictated by the respect due to the rights of others. See John Rawls, A Theory 
of Justice - Revised edition (Cambridge, Massachusetts: Harvard University Press, 1999), 54. As opposed 
to the liberal understanding of individuals as independent and ‘encumbered’ selves, the communitarian 
view gives instead a prominent role to the notion of common good and emphasizes the political participa-
tion of individuals and their contributions to the life of the political community. See Michael J. Sandel, 
Democracy’s Discontent: America in Search of a Public Philosophy (Cambridge, Massachusetts: Harvard 
University Press, 1998), 13-19. A significant analysis of strengths and limitations of both the liberal and 
the communitarian approach to citizenship is provided in Chantal Mouffe, ‘Democratic Citizenship and 
the Political Community’ in Community at Loose Ends, ed. Miami Theory Collective (Oxford, Ohio: 
University of Minnesota Press, 1991), 70-82.

4 On EU citizenship as both a distinctive legal status and a political ideal see Jo Shaw, ‘Citizenship: Con-
trasting Dynamics at the Interface of Integration and Constitutionalism,’ in The Evolution of EU Law, eds. 
Paul Craig and Gráinne de Bùrca (Oxford: Oxford University Press, 2011) 575.
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viduals who do not hold the same formal political status happen to be entangled 
in a web of interpersonal relations and interactions. In these cases, members and 
non-members are entangled in such a way that decisions concerning the rights 
of non-members unavoidably have an impact on members’ opportunity to enjoy 
their citizenship rights and, therefore, an impact on the very realization of the 
distributive plan that the EU political community is committed to realise. 

The starting point of our enquiry will be a judgement from the Court of Justice 
of the European Union (CJEU), in which the entanglement between the rights 
of European citizens and the rights of third country nationals (TCNs) was at the 
forefront of the legal reasoning developed by the European judges. In 2011, the 
Court of Justice was asked whether European citizenship held by a minor, who is 
dependent on a third country national parent, can be invoked to grant the third 
country national parent a derived right to reside in the territory of the Union 
(Ruiz Zambrano case5). The CJEU replied affirmatively: A right of residence and a 
work permit cannot be refused to a third country national who is a family member 
of a European citizen, when such refusal would deprive the latter of the ‘genuine 
enjoyment of the substance of the rights attaching to the status of European Union 
citizen’.6 

In this judgement, the reference to the ‘substance’ of citizenship rights works as 
common ground to grant protection both to EU citizens (and so, formal mem-
bers) and to a special category of TCNs (non-members). Thanks to this reference 
to the substance of citizenship rights, the Court connects the right to reside of EU 
minor citizens with the derived right to reside of their primary carers: The derived 
rights of third country national parents are protected insofar as the permanence 
of the parents in the territory of the Union practically prevents the expulsion of 
EU minors. 

Since Zambrano, the formula referring to the substance of rights has been system-
atically used in a new trend of European citizenship cases7 to set the conditions 

5 Case C-34/09, Gerardo Ruiz Zambrano v Office national de l’emploi (ONEm), ECLI:EU:C:2011:124.
6 Zambrano, para 42.
7 Case C-434/09, Shirley McCarthy v Secretary of State for the Home Department, ECLI:EU:C:2011:277. 

Case C-256/11, Murat Dereci & Others v Bundesministerium für Inneres, ECLI:EU:C:2011:734. Case 
C-40/11, Yoshikazu Iida v Stadt Ulm, ECLI:EU:C:2012:691. Joined cases C-356/11 and C-357/11, O., 
S. v Maahanmuuttovirasto & Maahanmuuttovirasto v L., ECLI:EU:C:2012:776. Case C-87/12, Ymeraga 
v Ministre du Travail, de l’Emploi et de l’Immigration, ECLI:EU:C:2013:291.  Case C-86/12, Jarel Mou-
doulou, Eja Moudoulou v Ministre du Travail, de l’Emploi et de l’Immigration, ECLI:EU:C:2013:645. Case 
C-165/14 Alfredo Rendón Marín v. Administración del Estado, ECLI:EU:C:2016:675. Case C-304/14 
Secretary of State for the Home Department v. CS, ECLI:EU:C:2016:674. Case C 115/15, Secretary of 
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under which TCNs can, or cannot, derive rights from Union citizenship. So, 
rather than being just about the fate of Union citizens, the Zambrano formula 
has turned to be mainly about decisions concerning categories of individuals 
that ought to be included within the protective scope of European citizenship, 
notwithstanding the lack of the formal status of ‘Citizen of the Union’. This is the 
reason why I will argue that the reference to the substance of citizenship rights, in 
the context of EU citizenship cases, has the full, but still concealed, potential to 
shape the membership structure of the European political community.

The present study has been organised in two sections: Part I and Part II. Their 
common thread is a critical enquiry into the relation between decisions on en-
joyment of rights and decisions on political membership, with the purpose of 
bringing to light the interdependence between the two. In Part I, the analysis 
takes as its starting point the Zambrano formula and its peculiar capacity to 
protect rights of both EU citizens and TCNs by virtue of bundling these rights 
together and including them within the protective scope of EU citizenship. Tak-
ing my cue from the reference to the substance of citizenship rights mentioned 
in the Zambrano formula, I draw attention to the relational and intersubjective 
dimension that is distinctive of citizenship rights: Each right is part of a more 
complex pattern of allocation of social goods. And allocating social goods among 
its members, according to the principle of equality, is the distributive plan that a 
political community is committed to realise. By taking into account this relational 
and intersubjective dimension of citizenship rights, the Zambrano formula not 
only has the capacity to let European judges decide upon the enjoyment of rights. 
It also leads indirectly to a readjustment of membership boundaries in all those 
cases in which extending the benefits of EU citizenship to TCNs is the only way 
to secure rights to EU citizens. 
This interpretation of the substance of citizenship rights, which focuses on the 
relational and intersubjective dimension of citizenship, will be contrasted with 
other two possible interpretations, which are cantered instead around two very 
different conceptions of substance. With the purpose of exposing the fallacies of 
both alternative interpretations, I will refer to Locke’s tract ‘An Essay Concerning 
Human Understanding’ (1689)8, recalling his main objections to the thesis that the 

State for the Home Department v NA, ECLI:EU:C:2016:487. At the time of writing, the development 
concerning this body of case law is still on-going and the latest judgement on the matter was delivered by 
Grand Chamber on May 10th, 17: Case C-133/15, H.C. Chavez-Vilchez and Others v Raad van bestuur 
van de Sociale verzekeringsbank and Others, ECLI:EU:C:2017:354.

8 John Locke, An Essay Concerning Human Understanding, ed. Peter H. Nidditch (Oxford: Oxford Univer-
sity Press, 2011).
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doctrine of substance is of use in philosophical enquiry.9 In parallel, I will address 
the question that originated from the formulation of the Zambrano judgement: 
can the concept of the substance of citizenship rights be of use to philosophical 
enquiries about citizenship? I will, then, examine each of the two main objections 
that Locke raised towards the use of the doctrine of substance in philosophy. 

Firstly, I present Locke’s critique to substance as substratum: I report the story 
of the Indian philosopher in connection with the problem of infinite regress. I 
will couple this critique with my objection to the argument that decisions on 
political membership work as foundations for the enjoyment of citizenship rights. 
In this respect, the account presented by Michael Walzer in Spheres of Justice10 will 
kick-start our enquiry into the relation between decisions concerning political 
membership and decisions concerning the distribution of social goods within a 
political community. Secondly, I examine Locke’s critique to substance as essence. 
In Book III of his Essay, Locke discusses the distinction between real essence and 
nominal essence11 in order to prove that there are no essential qualities, which are 
accessible to human knowledge, that can warrant the way in which all the bound-
aries, which are necessary to arrange human knowledge, are drawn. The process of 
sorting things and concepts into general categories is, to use Locke’s own words, 
‘the Workmanship of Men’.12 Therefore, the boundaries that make this process 
of sorting possible are not given, but are permanently in the making and serve 
the purpose of collectively arranging knowledge. I will couple Locke’s reflections 
about classification, and his critique of an essentialist view of substance, with my 
own objections to the argument that membership boundaries can be assessed from 
an external and universal standpoint. In this respect, I will call into question the 
model proposed by Seyla Benhabib in The Rights of Others.13 

In Part II, the relation between political membership and the distribution of social 
goods is explored anew. I argue that the concept of citizenship can be better un-
derstood once we acknowledge that the question about membership boundaries 
(who are the members?) and the questions about distribution (what rights do 
we distribute? among whom? and how?) are interconnected and that therefore, 
one cannot be answered without the other. I will introduce a real-world example 

9 Locke, Essay, II, xiii, 20.
10 Michael Walzer, Spheres of Justice (New York: Basic Books, 1983).
11 Locke, Essay, III, iii, 15.
12 Locke, Essay, III, vi, 37.
13 Seyla Benhabib, The Rights of Others: Aliens, Residents, and Citizens (Cambridge: Cambridge University 

Press, 2004).
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in which residents of a huge residential building have to make practical choices 
about membership and distribution on the occasion of a communal summer 
party. This practical example displays how membership boundaries of political 
communities are sustained and tacitly shaped by widespread and decentralized 
practices of creation and exchange of social goods. 

PART I: Three hypotheses on the substance of citizenship rights

 I.1) The Zambrano formula: substance as a mode of enjoyment of rights

‘The genuine enjoyment of the substance of the rights attaching to the status of 
European Union citizen’ is quite a mouthful. But, actually, the formula launched 
in Zambrano has a very basic and practical purpose. It provides national courts 
with a guiding example about what kind of protection individuals can derive 
from EU citizenship. The seventeen words used by the Court of Justice in the 
Zambrano formula put forward a combination of two essential prohibitions:14 1) 
EU citizens shall not be expelled from the territory of the European Union; 2) EU 
citizens shall not be affected, directly or indirectly, by decisions made by national 
authorities that, for those citizens, would amount to a de facto expulsion from the 
territory of the Union. 

The first prohibition revolves around a specific right: the right to reside. This 
prohibition reaffirms that, according to EU law, EU citizens have a right to reside 
in the territory of the Union. This right is additional to the protection that EU 
citizens can derive from their national citizenship against the risk of expulsion 
from the territory of their Member State of origin. The second prohibition, how-
ever, is less straightforward, given that the number of citizenship rights that can 
be counted within its protective scope is indefinite. The Court chooses not to 
list a series of rights that must fall within the protective scope of EU citizenship, 
and it opts instead for the formula referring to the substance of citizenship rights 
to safeguard a mode of enjoying rights that is defined as ‘genuine’.15 A complete 
list of European citizenship rights - if practically possible at all - would still not 

14 The Court of Justice clarified the meaning of the formula launched in Zambrano in a later case: Dereci, 
para 40.

15 Similarly, Azoulai et al. argue that the way in which EU law produces legal protected statuses is not 
reducible to predetermined roles and rights. Quite the opposite: ‘When producing statuses, EU law does 
not only fashion agents. It creates identities carrying with them ideas about modes of being-in-society’. See 
Loïc Azoulai, Ségolène Barbou des Places, and Etienne Pataut, ‘Being a Person in the European Union,’ 
in Constructing the Person in EU law, ed. Loïc Azoulai, Ségolène Barbou des Places, and Etienne Pataut 
(Oxford and Portland, Oregon: Hart Publishing, 2016), 10.
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shield EU citizens from the risk of being subjected to forms of de facto expulsion 
from the territory of the Union. De facto expulsions happen in all cases where 
national authorities can interfere with the enjoyment of the rights of EU citizens 
without taking decisions that are personally directed at them. On the backside 
of individual citizenship rights, there is this tissue of family ties and social bonds 
that sustain the enjoyment of such rights;16 once this tissue is damaged by deci-
sions of national authorities, the very enjoyment of individual citizenship rights is 
negatively affected. The Zambrano formula takes into consideration such danger. 

That is why, despite of its complex structure, there is a simple idea underpinning 
the Zambrano formula: Citizenship is not about protecting scattered individual 
interests, but it is about protecting interconnected rights of individuals who share 
a common place, which in this case, is the territory of the Union. An attentive 
reader will notice that, in the Zambrano formula, rights are described as attach-ing 
rather than as being attach-ed to the status of European Union citizen.17 While 
a past participle (such as attach-ed) would signal a process that has already come 
to an end, whose effects are for the most part crystallized, the use of a present 
participle (attach-ing) signals, instead, that a process is still going on.18 The –ing 
ending, in this case, can be considered as an indicator of the continuous nature 
of the process through which citizenship rights emerge as interconnected parts 
of one of a kind. Each citizenship right is responsible for the actualization of the 
enjoyment of other rights, and all rights together bring to existence a meaningful 
link between rights and status. For example, the possibility to earn a living is 
connected with the possibility of exercising free movement rights; the right to stay 
in a territory is connected with the possibility to enjoy protection for family life 
in this territory, and so on. 

16 See also Bellamy, Citizenship: A Very Short Introduction, 26-27.
17 It is worth mentioning that the original formulation of the Zambrano formula does not display the  

–ing ending because the original language of the Zambrano Judgement is French. However, the expres-
sion ‘rights attach-ing to the status’ appears already in the Opinion of AG Sharpston on Zambrano (in 
English): ECLI:EU:C:2010:560, para 94-95. In that passage, the AG Sharpston refers on her turn to 
another case concerning deprivation of citizenship: Case C-135/08 Janko Rottmann v Freistaat Bayern, 
ECLI:EU:C:2010:104, para 42 (original language German). Considering that the European Union has 
24 official and working languages, each different version of the Zambrano formula must be considered an 
official one. My choice to refer to the English formula and to elaborate on the lexical distinction between 
attach-ing and attach-ed, is to be considered functional to the argument that I want to make with regard 
to the role of temporality (which I will develop at length in the Part II of this paper), as well as motivated 
by the wide spread use of the English version of the Zambrano formula in the scholarly debate.

18 Michiel van Lambalgen and Fritz Hamm, The Proper Treatment of Events - Explorations in Semantics 
(Oxford: Blackwell Publishing Ltd, 2005), 46. 
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Both elements (the reference to the substance of rights, and the definition of 
rights as attach-ing to the status) have the function of bringing the web of rela-
tions between different rights within the pale of EU law on account of the web 
of relations between different rights holders.19 Indeed, the links between rights 
go beyond the situation of a single rights holder. And so, certain categories of 
TCNs get into the protective orbit of EU citizenship, because it is not possible 
to exclude them from the enjoyment of rights, which are traditionally reserved to 
EU citizens, without at the same time excluding their minor children, who are 
formally citizens of the Union.

This analysis shows how the notion of citizenship that comes out of the Zambrano 
formula is one that brings to the fore the intersubjective and relational nature 
of citizenship rights. Indeed, the reference to the substance of rights is aimed 
at granting the actualization of citizenship rights through the maintenance and 
protection of certain social bonds. In doing so, the reference to the substance 
of citizenship rights acknowledges and bolsters up a strong functional link be-
tween two issues that have frequently been addressed as two distinct problems in 
citizenship theory: namely, access to political membership and participation in 
socio-economic practices of creation and exchange of social goods.20 That is also 
the reason why by treating exchange of social goods as detached from problems 
concerning access to formal political membership, traditional accounts -like the 
ones that will be discussed in the sections I.2 and I.3, cannot provide an adequate 
explanation of what the Zambrano formula is about and how we can interpret this 
reference to the substance of rights. 

Even though, nowadays, the word ‘substance’ is widely used in ordinary language, 
the term is a philosophical one at root. So, why did the Court resort to a term 
with such heavy philosophical heritage? Was this choice just a rhetorical move? 
Or can the concept of the substance of citizenship rights be of use to philosophi-
cal enquiries about citizenship? I have already provided a partial answer to these 
questions by explaining the practical effects of the Zambrano formula: opting 
for a vague formula rather than for a precise list of citizenship rights allows the 
Court of Justice to bring to light the relational nature of citizenship rights. I have 
also argued that by zooming in on this relational nature of citizenship rights, the 
Court acknowledges that TCNs need to be counted into the protective scope 
of EU citizenship in all those particular situations where the rights of formal 

19 In the same vain, see Loïc Azoulai et al, ‘Being a Person in the European Union’, 3-9.
20 See, e.g., Michael Walzer, ‘The Civil Society Argument,’ in Theorizing Citizenship, R. Beiner, ed. (Albany, 

New York: SUNY series in Political Theory, 1995), 153-74.    
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members and the rights of non-members cannot really be told apart, because the 
rights of the latter are a condition for the enjoyment of the rights of the former. 

In the sections that follow, I will complement this analysis by explaining whether 
and how the concept of the substance of rights can be of use to philosophical en-
quiries about citizenship. And to do so, I will review the objections made by John 
Locke towards the two prevalent ways of conceiving substance in philosophy: 
substance as substratum and substance as essence. Substance as substratum (bearer, 
support) entails a view of substance as a basic and yet obscure notion on which 
other less fundamental concepts are grounded. Substance as essence entails instead 
conceiving substance as a cluster of properties, among which a set of core compo-
nents emerges from a fringe of accidental ones. I will draw a parallel between the 
limits detected by Locke with regard to these two ways of conceiving substance 
and the limited explanatory capacity that two traditional accounts of citizenship 
have when it comes to situations like Zambrano. 

In section I.2, I will firstly examine the account proposed by Michael Walzer in 
Spheres of Justice. I argue that the Walzerian model has limitations that are com-
parable with the ones detected by Locke with respect to the notion of substance 
as substratum. That is because Walzer presents the act of self-closure of a political 
community, and so decisions about membership boundaries, as the grounding 
conditions for the distribution of social goods. Therefore, his account does not 
provide a good explanation for cases such as Zambrano, where decisions about 
the enjoyment of rights and so, the distribution of social goods, seem to take 
priority over distinctions based on formal political membership. In section I.3, 
the account of citizenship proposed by Seyla Benhabib in The Rights of Others 
will be presented. The limits of such a model in capturing cases like Zambrano 
will be analysed in parallel with Locke’s criticism against the notion of substance 
as essence. That is because this second account claims the validity of certain core 
components of citizenship across membership boundaries. Therefore, these core 
components are depicted as universally given, rather than as products of collec-
tive human activity, which are dependent on the self-closure of different political 
communities. 

I.2) Substance as Substratum: Walzer and the Problem of Infinite Regress
According to a traditional reading, the process of settling the membership ques-
tion (who are the members?) and the process of settling the distribution ques-
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tion (what rights? and how to distribute these rights?) involves a sequence.21 For 
example, in the account of membership provided by Michael Walzer in his book 
Sphere of Justice,22 this temporal sequence is articulated as entailing a conceptual 
necessity to grant priority to the membership question. Walzer insists that all 
distributive choices within a political community require a previous act of closure 
of the community, so the question ‘to whom do we allocate goods and services?’ 
always takes priority over the question ‘how do we allocate?’.23 However, if we try 
to read the Zambrano Judgement through the lens of the Walzerian model, we run 
into difficulties, since, in this case, the distribution questions concerning formal 
members cannot really be solved without involving non-formal members in the 
distribution of social goods.

At the beginning of his chapter devoted to membership, Walzer explains why his 
model is based on a fixed sequence, whereby political membership must precede 
decisions on distribution: 

The idea of distributive justice presupposes a bounded world within which dis-
tribution takes place: a group of people committed to dividing, exchanging and 
sharing social goods, first of all among themselves. That world (…) is the political 
community, whose members distribute power to another and avoid, if they pos-
sibly can, sharing with anyone else.24  

In this passage, Walzer explicitly states that membership boundaries are the ante-
cedent conditions that need to be presumed to be in place before discussing dis-
tribution. And still this account cannot escape the fact that the process of looking 
backwards and making decisions on distribution dependent on previous decisions 
on political membership, does not explain how political communities happen to 
be bounded in the first place. Membership boundaries, then, appear as a sort of 
ungrounded ground.25 To use Walzer’s own words, a political community is ‘a 
group of people committed to dividing, exchanging and sharing social goods first 
of all among themselves’. But, how does this commitment behind distribution 

21 On the topic of ‘special rights’ and ‘bounded communities’ see also, Rainer Bauböck, Transnational Citi-
zenship: Membership and Rights in International Migration (Aldershot, UK; Brookfield, Vermont: Edward 
Elgar Publishing Limited, 1994) 232-48.

22 Walzer, Spheres of Justice. 
23 Ibid., 22. 
24 Ibid., 22.
25 A critical enquiry into the normative foundations of the distinction between ‘members’ and ‘non-members’ 

is provided also in: David Miller, ‘Immigrants, Nations, & Citizenship,’ Journal of Political Philosophy 16 
(4) (2008): 371-90. 
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arise? This question hints at a weak point in the argument proposed by Walzer: 
the problem of infinite regress.26 Walzer does propose an explanation; that is: 
decisions about distribution are grounded on decisions about membership. But, 
again, decisions about membership stand just as much in need of an explanation 
as the original distribution pattern that was to be explained. This sort of conun-
drum is not new in the philosophical debate concerning the doctrine of substance. 

In his tract ‘An Essay Concerning Human Understanding’ (1689),27 John Locke tells 
the story of the Indian philosopher who maintains that the world rests on an el-
ephant; which, in its turn, rests on a tortoise. Locke, provocatively adds that being 
familiar with the concept of substance would have spared the naïve philosopher the 
trouble of assuming that an elephant on top of a tortoise bears the weight of the 
earth! With this story, Locke denounces the doctrine of substance and accidents 
for being of little use in philosophy, since it has only faked knowledge where there 
was none.28 In Locke’s view, the Indian philosopher is not the only one to blame 
for his naïveté: He might have taken as satisfactory the story that the world rests 
on something that he does not know, but so too have many European philosophers 
throughout the centuries. As Locke remarks: ‘Substance without knowing what it is, 

26 Carens argues similarly to my objection to Walzer’s account of ungrounded membership boundaries with 
regard both to Nozick’s justification for state’s prerogative to restrict immigration, and to Rawls’ assump-
tion about a closed system in which questions about immigration could not arise. However, Carens reaches 
a different conclusion by proposing to assume a global view of the Rawlsian original position. See Joseph 
H. Carens, ‘Aliens and Citizens: The Case for Open Borders,’ in Theorizing Citizenship, R. Beiner, ed. 
(Albany, New York: SUNY series in Political Theory, 1995), 229-53.   

27 Locke, Essay II, xii.
28 According to a traditional interpretation, Locke does not entirely reject the notion of ‘substance as sub-

stratum’ as formulated in the scholastic tradition, despite of the fact that he was skeptically depicting such 
account in his ironic fable of the Indian Philosopher. See, e.g., Edwin McCann, ‘Locke on Substance,’ 
in The Cambridge Companion to Locke’s ‘Essay Concerning Human Understanding’ ed. Lex Newman (Cam-
bridge: Cambridge University Press, 2007), 157-91. McCann argues that interpreting Locke’s theory of 
substance in line with a notion of substance as substratum ‘It’s a traditional interpretation in two senses: 
first, it locates Locke’s idea of substance within the tradition of Aristotelian logic, broadly construed; and 
second, it was the most widely accepted interpretation of Locke’s doctrine of substance among Locke’s 
contemporaries and critics, and it was a standard view among commentators, down to about thirty years 
ago’, Ibid., 161. In recent years, however, this traditional interpretation of Locke’s theory of substance has 
fallen out of favour, see Ibid., 163-85. Among the recent rival interpretations to the traditional interpreta-
tion of Locke’s theory of Substance, in this paper, I will follow the interpretation provided by Jonathan 
Bennett in his article titled ‘Substratum’ (1987) see McCann, ‘Locke on Substance,’ 174-77 and Jonathan 
Bennett, ‘Substratum’ History of philosophy quarterly 4 (2) (1987): 197-215. I choose to follow Bennett’s 
interpretation of Locke’s substance theory mainly for three reasons. Firstly, Bennett puts great emphasis on 
Locke’s ambivalent attitude towards the notion of substance as substratum. Secondly, I agree with Bennett’s 
explanation of Locke’s ambivalent attitude. That is, on the one hand, Locke acknowledges, the conceptual 
demand that there is a support to qualities but, on the other hand, he is committed to an empiricist 
theory of meaning, and according to this theory the substratum can only be unknowable since it is not 
directly availably to sensory observation. Thirdly, I concur with Bennett about the idea that Locke’s idea 
of substance is to be reconnected with Locke’s interest in our conceptual structure and in their expression 
in language. See Bennett, Substratum, 207, 211-12.
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is that which supports Accidents. So that of Substance, we have no Idea of what it is, 
but only a confused obscure one of what it does’.29 

In the Lockean story, the naïve philosopher resorts to substance as a way to silence 
questions he is not capable of answering concerning what holds the earth in place. 
With regards to citizenship, there is no shortage of troublesome questions. The 
very basic tenet that a citizen is a member of a political community, who enjoys 
the rights and assumes the duties of membership is already loaded with question-
able premises. According to this basic tenet, political membership is the access 
point to the enjoyment of citizenship rights. But, if this is the case, and if political 
membership is a sort of meta-right that provides the necessary standing to claim 
citizenship rights, then is there also a right to be counted as a member within a 
political community? And, on what grounds does this political status, or ‘right 
to have rights’ (to use the well-known phrase coined by Arendt)30 stand on? Is it 
rights all the way down? 

In my view, there is a way out of this problem of infinite regress, and that is to 
avoid looking at membership within a political community as the most basic 
right on which other citizenship rights stand on. I suggest focusing instead on the 
functional relation between membership boundaries and equal distribution.  

When Locke introduced his fable, he presented the problem of arranging human 
knowledge as a frame of reference for his criticism.31 The Indian Philosopher 
feels the necessity to resort to a tortoise that can support the elephant that, in 
turn, bears the weight of the earth, since, according to Locke, he is one of those 
‘who first ran into the notion of accidents, as a sort of real beings that needed 
something to inhere in’ and so then he is ‘forced to find out the word substance 
to support them’.32 Locke’s criticism is directed towards an account of substance 
that makes use of this concept with a view to introduce a substratum (support) 
to which properties (or accidents, to use Locke’s terminology) are attached. If 
we go back to the Ruiz Zambrano formula, we notice that the Court of Justice 
is also dealing with a problem of arranging knowledge. More specifically, it is 
dealing with the problem of arranging legal concepts with the purpose of making 
distinctions between rights that can be protected by invoking EU citizenship, and 
rights that cannot. 

29 Locke, Essay II, xii.
30 Hannah Arendt, The Origins of Totalitarianism (Harcourt Brace Jovanovich, 1973).
31 See Bennett, Substratum, 207, 211-14.
32 Locke, Essay, II, xiii, 19.
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The reference made by the Court of Justice to the substance of citizenship rights 
can escape the problems posed by infinite regress and can deflect the kind of criti-
cism made by Locke in the fable of the Indian Philosopher. This is because in the 
Zambrano formula, substance does not stand for a meta-right to be interpreted 
as a support to which citizenship rights are attached. Contrastingly, as we have 
seen in the previous section, the reference to substance in the Zambrano formula 
is useful for zooming in on the connections between rights and on the practical 
conditions that lead to a genuine enjoyment of EU citizenship. The Court does 
not confine itself to only assessing the claims of those individuals who formally 
possess the status of citizen of the Union. Instead, the Court of Justice brings 
to the fore a dimension of citizenship that usually remains latent. That is the 
relational and intersubjective dimension of citizenship, which allows the Court to 
consider each citizenship right as a parcel of a more complex pattern of distribu-
tion of social goods and to take into account how the enjoyment of a single right 
depends on the actual practices of participants in such distribution. Decisions 
on the enjoyment of rights and decisions on membership boundaries are, then, 
entangled. 

This view contrasts with accounts of citizenship, such as the one proposed by 
Walzer, which assumes an artificial initial detachment of decisions on membership 
boundaries from decisions on distribution of social goods. In Walzer’s view, the 
act through which the membership issue is settled -by distinguishing members 
from non-members- is the first distributive act that political communities need 
to undertake. The act of the self-closure of political communities is presented by 
Walzer as an historical event, which is not encompassed in a theory of distributive 
justice.33 Setting a dividing line between members and non-members is something 
that has already happened in the past, and it does not entail negotiation in the 
present. Walzer’s choice of relegating decisions on membership to a distant past 
has the effect of excluding such decisions from the domain of the political in the 
present,34 and works as a limit to the set of decision-making options that can be 
available for a political community. Moreover, in Walzer’s view, this process of 
crystallization does not involve membership alone. There is ‘a before and after’ 
also with regard to the process of creating the social meaning of what counts ‘as a 
good’ in the distribution of social goods:

33 Walzer, Spheres of Justice, 32. See also Carens, Aliens and Citizens, 244.
34 Hans Lindahl, ‘Breaking Promises to Keep Them: Immigration and the Boundaries of Distributive Justice,’ 

in A right to inclusion and exclusion? Normative fault lines of the EU’s Area of Freedom, Security and Justice, 
ed. Hans Lindahl (Oxford: Hart Publishing, 2009), 137-59, 140.
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People conceive and create goods, which they then distribute among themselves.  
Here, the conception and creation precede and control the distribution. (…) goods 
come into people’s mind before they come into their hands.35

Again, as in the case of membership, Walzer considers the domain of the attri-
bution of meaning to social goods as being outside of the scope of distributive 
justice. Meaning is attach-ed to goods before a community can decide how to 
distribute them. The shortcoming of such a model of distribution is that it does 
not account for the fact that the process of attribution of meaning to social goods 
takes place in a flux of continuous change. In this regard, the focus on the rela-
tional and intersubjective dimension of citizenship rights, to which the Court of 
Justice draws attention by referring to substance, opens up quite a different and 
interesting scenario. The Zambrano formula signals that the process of defining 
the meaning of citizenship in terms of rights has not yet come to an end. 

The process of defining the meaning of citizenship, in the sense of sorting out 
what counts as a citizenship right and what does not, is an on-going process which 
happens simultaneously alongside the process of distributing rights. The most 
evident consequence of this reading is that the question of the distribution of 
citizenship rights is not the sole question that the political community has to 
settle. ‘What shall count as a citizenship right?’ and ‘Who shall not be excluded 
from the distribution of citizenship rights?’ are political questions that need to 
be settled, re-opened and then resettled over time. Through adjudication on 
citizenship rights, courts contribute to the continuation of this process. Once we 
acknowledge that adjudication on citizenship rights needs to be attuned to the 
intersubjective dimension of rights, we then need to acknowledge that the relation 
between status and rights is permanently in the making. Therefore, accounts -like 
the one proposed by Walzer- that crystalize the relation between decisions on 
membership and decisions on distribution into a fixed sequence, where boundar-
ies come first and practices of distribution necessarily follow, are to be revised.    

I.3) Substance as Essence: Benhabib and the Problem of Boundaries

Differing from how Walzer frames the problem of political membership in rela-
tion to the problem of the distribution of social goods, Seyla Benhabib frames the 
problem of political membership as a matter of classification: a question of ‘sort-
ing’, to borrow an expression used by Locke.36 At the very beginning of The Rights 

35 Walzer, Spheres of Justice, 7. 
36 Locke, Essay III, vi, 9.
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of Others, Benhabib explicitly presents her approach to the problem of political 
membership by stating that:

By political membership, I mean the principles and practices for incorporating 
aliens and strangers, immigrants and newcomers, refugees and asylum seekers, into 
existing polities. Political boundaries define some as members, others as aliens. 
Membership, in turn, is meaningful only when accompanied by rituals of entry, 
access, belonging, and privilege.37

This quotation clearly shows how Benhabib opts to focus specifically on the exclu-
sionary function of political membership, rather than on its distributive function. 
In her account, the function of defining some individuals as members and others 
as aliens prevails over the function of ‘making’ the members equally entitled to 
distribution, to which Walzer gave priority. In coherence with her initial declara-
tion, Benhabib distances herself from theories that give precedence to matters 
of distribution of resources and rights, over the question of membership.38 She 
pursues her enquiry by zooming in on the dividing line that sets the members of a 
constituted and closed ‘We’ apart from the ‘Others’ who demand admittance and 
inclusion. The goal of Benhabib’s enquiry is to discover the grounds from which 
such a dividing line can be challenged, and to find out how a just membership can 
be obtained.39 To fulfil such objectives, she centres her discussion on democracy’s 
constitutive tension between human rights and political sovereignty claims.40 In 
her conclusions, she advocates for porous membership boundaries, arguing that 
membership boundaries can be challenged by appealing to universalist claims 
based on the human rights regime.41  

When it comes to assessing what model of political membership (between the 
one elaborated by Walzer and the one proposed by Benhabib) is more apt to 
account for situations like that of Zambrano, in which formal non-members are 
de facto taking part in the pattern of distribution of social goods available within a 
political community, then it is a case of pluses and minuses on both sides. Walzer’s 
model has the merit of drawing attention on how membership boundaries enable 
the distribution of social goods according to the principle of equality. But it has 

37 Benhabib, The Rights of Others, 1.
38 Ibid., 3.
39 A similar undertaking is carried out, and a similar call for universal principles is offered in Carens, Aliens 

and Citizens, 248.
40 Benhabib, The Rights of Others, 118.
41 Ibid., 22.
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the fault of crystalizing, into a fixed sequence, the relation between decisions on 
membership and decisions on distribution. Benhabib’s model, for its part, rightly 
detects that one of the main blind spots in the Walzerian account is the fixity of 
the membership structure. However, in her own account, Benhabib focuses solely 
on decisions concerning admittance and naturalization, and misses the point that 
concerns the link between political membership and the distribution of social 
goods. Even when Benhabib tries to match the issue of political membership with 
the problem of distributive justice at a global level,42 her attempt fails to take into 
consideration a fundamental ground rule that was singled out by Walzer. Namely, 
Benhabib seems to turn a blind eye to the consideration that the distinction 
between members and aliens is not an end in itself: The initial decision -about 
who is in, and who is not - is functional to the equal distribution of social goods 
among those who are in. For example, let us take into account this passage where 
Benhabib notes that, ‘[g]lobal-distributive justice for individuals neglects one of 
the first principles of distribution, namely the distribution of human beings as 
members of diverse communities’.43 

We might rightly question how it is possible for such ‘diverse communities’ to 
exist in the first place, if boundaries that define some as members and others as 
aliens are not yet there. Moreover, Benhabib’s claim that all human beings have 
the right to be fairly distributed as members of diverse communities implies that 
political membership is a homogeneous ‘good’ across diverse communities. This 
conclusion, however, goes against the principle of democratic sovereignty and it is 
openly in contrast with the argument -which Benhabib herself explicitly embraces- 
that a world community composed of ‘such highly integrated, homogeneous, and 
homogenizing collectives is not even normatively desirable’.44 

In light of these considerations, we notice that Walzer and Benhabib hold 
profoundly different understandings of the problem of political membership in 
relation to distributive concerns. That is because the two authors present their 
views on distribution from two diverse standpoints. Walzer’s model is based on 
a standpoint that coincides with the one of the formal members of a particular 
political community, who have to take decisions about the distribution of social 
goods among themselves. Benhabib, on the other hand, tries to look at the same 
decisions from a distance. The standpoint from which Benhabib’s critique of 

42 Ibid.,71-128. 
43 Ibid., 22. 
44 Ibid., 82.
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membership boundaries is based, is one that transcends particular political com-
munities and their specific internal distributive purposes. 

Benhabib is able to develop such a transcendental standpoint on membership by 
introducing the notion that individuals, in modern democracies, have a ‘dual, 
fractured identity’: On the one hand, individuals are bearers of citizenship rights 
by virtue of being members of a political community; on the other hand, they are 
bearers of human rights qua moral persons.45 These two positions can be played 
against each other: Someone who is not in the position to claim rights qua mem-
ber of a political community, can still claim to be a bearer of human rights qua 
moral person. And this argument can be used to challenge the way in which the 
distinction between members and non-members has been drawn by the members 
of a political community, from the outside.46 

In Benhabib’s account, the claims to distribution of social goods have a context 
transcending validity47 and, therefore, can be assessed from a universal standpoint, 
which must trump the insider-standpoint of members.48 However, the argument 
proposed by Benhabib cloaks a basic problem. It assumes that there can be a unify-
ing standpoint on distribution that transcends the diverse particular communities 
and that is not dependent on their specific distributive practices. But what are the 
foundations for such a universal standpoint on distribution? Benhabib’s account 
is at odds with the idea that each political community exists and maintains itself 
by virtue of an act of self-closure, and by means of practices of distribution of 
social goods that occur among and on behalf of its members. Differently from 
Walzer -who justifies the internal standpoint held by the members of a particular 
political community on the ground of their engagement in a common distribu-
tive enterprise (an enterprise that requires a closure of the circle of participants 

45 Ibid., 123. 
46 More specifically, as regards collective standpoints, Benhabib seems to reject a clear-cut distinction between 

members and non-members, see Seyla Benhabib, ‘In Defense of Universalism-Yet Again! A Response to 
Critics of Situating the Self,’ New German Critique 62 (2004): 173-89, 188.

47 See also Benhabib, In Defense of Universalism-Yet Again!, 178. In that contribution, Benhabib reaffirms her 
belief that ‘context-transcending validity claims are essential to the task of rigorous social critique’. Ibid., 
178. For a critical response to Benhabib’s argument on the context-transcending force of certain normative 
claims see Nancy Fraser, ‘False Antitheses: A Response to Seyla Benhabib and Judith Butler’, in Der Streit 
um Differenz, ed. Seyla Benhabib (Frankfurt: Fischer, 1993), 64-65.   

48 Benhabib, The Rights of Others, 67. With respect to the matter of external constraints on sovereign deci-
sions, Benhabib also distances herself from Kant and Arendt. The disagreement becomes evident in the 
passage where Benhabib discusses the control of a political community over a territory, and states that: 
‘Their assumptions concerning republican sovereignty lead Arendt and Kant to believe that exclusionary 
territorial control is an unchecked sovereign privilege which cannot be limited or trumped by other norms 
and institutions. I want to show that this is not the case and that cosmopolitan rights create a network of 
obligations and imbrications around sovereignty’.
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and beneficiaries) - there is no common distributive enterprise underpinning the 
universal standpoint evoked by Benhabib. Instead, it is an appeal to a shared 
humanity that underpins the universal standpoint on which Benhabib bases her 
vindication of ‘[t]he right of every human being ‘to have rights’, that is, to be a 
legal person, entitled to certain inalienable rights, regardless of the status of their 
political membership’.49

In what follows I will acknowledge that Benhabib provides good reasons to reject 
an entirely unrestricted process of self-closure of political communities. But I 
will also explain why opting for a transcendental and universal standpoint, which 
goes beyond the actual practices of distribution in place within particular political 
communities –as Benhabib does- is not a workable solution either. A universal 
standpoint on membership boundaries merely shifts the problem from one status 
(the one of ‘member’ of a political community) to another (the one of ‘human 
being’). Moreover, such a shift dissolves the functional link that connects the 
emergence of an equal status (like the status of ‘member’ that results from the 
process of self-closure of a political community) and the possibility of ordering 
the practices of distribution of social goods according to the principle of equality. 

As we have seen, Benhabib has a distinctive way of framing the problem of politi-
cal membership as a matter of sorting individuals into the categories of ‘members’ 
and ‘aliens’. This distinctive model depends on two of Benhabib’s choices: the 
choice of assessing membership boundaries from a transcendental and universal 
point of view, combined with her choice of leaving distributive concerns in the 
background of her analysis. From this distinctive way of phrasing the membership 
question, two particularly troublesome consequences arise. 

The first consequence is that the focus of the enquiry on political membership 
shifts from distribution to identity.50 The very classification becomes the bone of 
contention, while the issue of ‘what this classification is for?’ fades into the back-
ground.51 This shift from distribution to identity is evident in those passages of 
The Rights of Others where Benhabib presents her own reading of Walzer’s account 
of political membership.52 Benhabib draws attention to the argument proposed by 

49 Ibid., 3.
50 Ibid.,18:‘Nationalism, is constituted through a series of imaginary as well as very real demarcations 

between us and them, we and the others. Through membership practices the state controls the synchronic 
and diachronic identity of the nation’.

51 Ibid., 22.
52 Ibid., 117-124.
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Walzer in support of the sovereign prerogative that comes with political member-
ship: Members are the ones who are entirely in charge of admission policies. Ac-
cording to Walzer, admission policies that restrain the flow of newcomers remain 
distinctive features of communal self-determination and are rooted ‘in a particular 
community’s understanding of itself’.53 

However, in reading Walzer’s argument on communal self-determination, Ben-
habib superimposes the detachment of decisions about membership from deci-
sions about distribution. Such detachment is the one that she had chosen for her 
own enquiry, but that is instead foreign to Walzer’s concerns. So, whereas in the 
Walzerian account the community’s understanding of itself pertains both to the 
sphere of collective identity (‘who we are?’) and to the sphere of distribution (‘what 
and how we distribute?’), in Benhabib’s reading, all of the attention is focused on 
identity. The result is, then, an impoverishment of the concept of the community’s 
understanding of itself. In Benhabib’s view the ‘We’ invoked by Walzer suggests 
‘an identity without conflict, a unity without fissure’.54 If on the one hand, Benhabib 
expresses understandable concerns about the political consequences that may 
be produced by the fiction of a homogenising ‘We’ that is deprived of internal 
conflict; on the other hand, her concern about such homogenising effect is mostly 
due to her own choice of leaving distributive concerns outside of the picture. As 
long as we stick with Walzer’s original premise that the self-closure of a political 
community is functional to the distribution of social goods, it is possible to detect 
an internal tension in the Walzerian account. This is the tension that I will explore 
at length in Part II: The tension that originates from the mismatch between the 
circle of formal members and the pool of the actual participants in the practices 
of exchange of social goods, which sustain the distributive plan that a political 
community is committed to realise.

The second troublesome consequence deriving from Benhabib’s choice of assess-
ing membership boundaries from a transcendental and universal point of view 
is that, once that functional link between the self-referential closure of political 
communities and equal distribution is loosened,55 Benhabib needs to provide a 
different justification in order to explain what bundles citizenship rights together. 
In order to do so, she resorts to the ‘human right to have rights’56 and she designates 

53 Walzer, Spheres of Justice, 51.
54 Benhabib, The Rights of Others, 120.
55 Ibid., 21.
56 Ibid., 43: ‘I will argue that the right to membership of the of the temporary resident must be viewed as a 

human right which can be justified along the principle of a universalistic morality’.
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universalist rights as core rights to which all individuals shall be entitled, by virtue 
of their humanity alone.57 Moreover, the appeal to a transcendental standpoint 
on rights indirectly accepts the view that rights must be conceived as universally 
available rather than as products of the political action of individuals, who engage 
collectively in the process of creating social meanings and who collectively set and 
maintain bounded political communities with the purpose of equally distributing 
social goods among themselves.

In consideration of Benhabib’s appeal to the human right to have rights, were we 
to ask her what she considers to be the ‘substance of rights’ attaching to the status 
of citizen, she would surely point at human rights58 as core citizenship rights. In 
fact, Benhabib centres her account on universal moral claims, which are presented 
as the hard-core of citizenship across different political communities. These uni-
versal moral claims must play the role of constraints upon the insider-standpoint 
of members for what concerns decisions about membership boundaries and the 
distribution of citizenship rights.59 Such an approach has its own drawbacks and, 
once again, Locke’s criticism of the use of the substance doctrine in philosophic 
enquires might help us to deal with them. More specifically, with a view of expos-
ing the drawbacks of approaching membership boundaries from a transcendental 
and universal standpoint, I will refer to the reflections on essence and classification 
that Locke exposes in Book III of the Essay Concerning Human Understanding.60 
Presenting the distinction between real and nominal essence,61 Locke introduced 
two different problems about knowledge. Firstly, Locke defines real essence as: ‘(..) 
the very being of anything, whereby it is, what it is. And thus the real internal, 
but generally in Substances, unknown Constitutions of Things, whereon their 
discoverable Qualities depend (…)’. 

So, with respect to real essence, Locke refers back to the Aristotelian tradition of 
interpreting essence as ‘The Core’: the internal principle of any particular thing.62 
With the definition of real essence, Locke also presents the first epistemic problem 
57 Ibid., 21.
58 Benhabib’s appeal to human rights is in line with her commitment to successfully justify ‘rights talk’ via 

discourse ethics. In this context, the appeal to human rights allows Benhabib to remain true to her intent 
of proposing a model grounded on communicative freedom and personal autonomy. See Ibid., 132-133.

59 Ibid.,135:‘You may stipulate certain criteria of membership, but they can never be of such a kind that others 
would be permanently barred from becoming a member of your polity’.

60 Margaret Atherton, ‘Locke on Essence and classification,’ in The Cambridge Companion to Locke’s Essay 
Concerning Human Understanding, ed. Lex Newman (Cambridge, Cambridge University Press, 2007), 
258-285.

61 Locke, Essay III, iii, 15.
62 Atherton, Locke on Essence, 259.
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concerning such a notion: Essence is what remains ‘unknown’, whereas human 
knowledge only has access to ‘discoverable qualities’. Secondly, Locke contrasts 
real essence with nominal essence and argues that, due to scholastic interpretation, 
the term ‘essence’ has lost its original meaning (essence as core principle) and, 
instead, is currently used in the process of sorting things. From the definition of 
nominal essence,63 a second epistemic problem emerges: how is human knowledge 
arranged? According to Locke, one of the building blocks of human knowledge is 
the process of grouping things into sorts according to the properties they appear 
to share, so that every bundle of similar and constant properties goes under a 
specific name. Nominal essence is, then, the abstract idea by means of which we 
delineate the boundaries of each sort, and refers to those properties that a thing 
must have because of the kind of thing it is.64 

To recap, according to Locke, real essence -if there is such a thing- is out of reach 
of human knowledge; whereas nominal essence, like all the diverse sorts of things, 
and the boundaries necessary to set the diverse sorts in place, is a product of 
human minds (a workmanship of the understanding65). Despite the fact that the ar-
rangement of qualities into sorts cannot have a firm grip on ‘the nature of things’, 
this process is still fundamental to arranging human knowledge. Therefore, at 
the heart of Locke’s examination of the concept of substance as essence, there are 
questions about the process of sorting and questions about the epistemic function 
of boundaries. That is the reason why I suggest connecting the Lockean reflections 
on essence with my analysis of Benhabib’s choice to adopt a transcendental and 
universal standpoint on membership boundaries. 

From Locke, we can draw two main considerations: boundaries cannot be justi-
fied on the ground of their grip on reality; and boundaries need to be assessed as 
adequate, or indeed inadequate, only with regard to the epistemic function they 
perform. In light of such considerations, we can argue that Benhabib’s choice 
of grounding her account on universal moral claims -which are presented as the 

63 ‘The Learning and Disputes of the Schools, having been much busied about Genus and Species, the Word Essence 
has almost lost its primary signification; and instead of the real Constitution of things, has been almost wholly 
applied to the artificial Constitution of Genus and Species. ’Tis true, there is ordinarily supposed a real Constitu-
tion of the sorts of Things; and ‘tis past doubt, there must be some real Constitution, on which any Collection of 
simple Ideas co-existing, must depend. But it being evident, that Things are ranked under Names into sorts or 
Species, only as they agree to certain abstract Ideas, to which we have annexed those Names, the Essence of each 
Genus, or Sort, comes to be nothing but that abstract Idea, which the General, or Sortal...Name stands for. And 
this we shall find to be that, which the word Essence imports, in its most familiar use’. Locke, Essay, III.iii.15. 
See also, Bennett, Substratum, 211-12.

64 Atherton, Locke on Essence, 259-260.
65 Locke, Essay III, v,12.
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hard core of citizenship across different political communities- may hide the two 
drawbacks against which Locke was warning his readers:  the naturalist fallacy, 
and the problem of undecidable boundaries. Taking my cue from Locke’s remarks 
about real essence, I will explain why Benhabib’s model, based on a transcendental 
and universalist standpoint on citizenship rights, may lead to the naturalist fallacy 
denounced by Locke (even if in the end it does not66). Then, I refer to Locke’s 
considerations about nominal essence to introduce the problem of undecidable 
boundaries that, in my view, is the limit that makes Benhabib’s account inadequate 
to illustrate situations like Zambrano.

In regard to the naturalist fallacy, the first possible drawback of considering 
universal moral claims as core elements of citizenship across diverse political com-
munities is, indeed, the view that rights claims are to be associated with physical 
and psychological attributes that necessarily pertain to human beings. This was 
the fallacy committed by the doctrine of natural rights and rejected by Benhabib, 
who then finds her way to overcome the first possible drawback by taking some 
explicit distance from naturalistic accounts where ‘rights claims have been mis-
taken to refer to certain moral properties or attributes of human being’.67 So, 
Benhabib warns her readers that her appeal to a shared humanity is not intended 
to echo metaphysical claims on human nature. With such a disclaimer, Benhabib 
avoids being committed to an essentialist interpretation of citizenship. Her appeal 
to a shared humanity and her proposition of a human right to have rights are 
claims that are not grounded on an internal principle (real essence) that all humans 
naturally share by virtue of being humans. So, how are we to interpret Benhabib’s 
appeal to a shared humanity and her proposition of a human right to have rights? 

Benhabib finds a way out of the naturalistic fallacy by proposing a discourse-
ethical justification of rights.68 But this shift presents a second possible drawback 
to her argument: the problem of what I call ‘undecidable’ boundaries. According 
to Benhabib, decisions about membership boundaries of political communities 
shall be in compliance with the principles of ‘generality and reciprocity’:69 

66 Benhabib articulates a post-metaphysical defense of moral and political universalism in Seyla Benhabib, 
Situating the Self (New York: Routledge, 1992). See also, Benhabib, In Defense of Universalism-Yet Again!, 
174.

67 Benhabib, The Rights of Others, 129. 
68 Ibid., 129-143. In Benhabib, In Defense of Universalism-Yet Again!, 175-76, Benhabib explains how her 

account differs from Habermas’ version of the principle of universalizability. 
69 Benhabib, The Rights of Others, 131.
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From the standpoint of discourse theory, the moral argument would have to 
proceed as follows: “If you and I enter into a moral dialogue with one another, 
and I am a member of a State of which you are seeking membership and you are 
not, then I must be able to show you with good grounds that would be acceptable 
to each of us equally, why you can never join our association and become one of 
us. These must be grounds that you would accept if you were in my situation and 
I were in yours. Our reasons must be reciprocally acceptable; they must apply to 
each of us equally”.70 

In other words, it is precisely through the principles of generality and reciprocity 
that Benhabib introduces a standpoint that transcends that of the formal members 
of a political community and nevertheless appears to be a standpoint from which 
the membership boundaries could be justified. This argument clearly reveals the 
tension that exists in Benhabib’s model, between popular sovereignty (which 
requires a unilateral act of self-closure, occurring on behalf of the members of a 
political community), and human rights as core citizenship rights (which, instead, 
require practices of justification of the initial act of self-closure that are also ac-
ceptable beyond the closed circle of members). In her view, despite of the fact that 
membership boundaries are drawn unilaterally by members, it is still possible to 
find common criteria to justify membership boundaries that are acceptable both 
for members and for non-members. But how can there be criteria that are ‘good’ 
for both members and non-members? And what would be the ultimate universal 
parameter to test whether the criteria chosen by members, to regulate admittance 
to their own political community, is indeed good criteria, rather than arbitrary 
criteria? 

I.4) Naming, Sorting, Distributing: Three Examples of Unrestrictable Collective 
Enterprises

The questions posed at the end of previous section echo Locke’s concerns about 
disagreement and agreement on nominal essence. Boundaries that divide things 
into diverse sorts are, in Locke’s view, the workmanship of human minds,71 and 
whilst they are made with some liberty, they are not made arbitrarily.72 However, 
whereas Benhabib talks about grounds of membership boundaries that are ‘justifi-
able’ both for members and for non-members, Locke insists that the boundaries 
drawn by human minds can be ‘adequate’ or ‘inadequate’,73 but never engages in 

70 Ibid., 138.
71 Locke, Essay III, vi, 9.
72 Locke, Essay III, vi, 44.
73 Locke, Essay III, vi, 45.
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proving the justifiability of such boundaries with respect to a universal standpoint. 
At the end of this section I’ll come back to this point explaining why the distinc-
tion between an ‘adequate’ and a ‘justifiable’ ground is of paramount importance, 
in particular for political boundaries. 

In examining the situations in which the concept of Nominal Essence is a useful 
sorting device, apt to draw boundaries that adequately arrange human knowledge, 
Locke presents a short story illustrating how a new process of sorting is initiated 
by the creation of a new word.74 Adam (a grown man with a good understanding 
of the world) wants to discuss with his wife Eve some patterns of behaviour that 
he has observed in his friend Lamech. However, the language that Adam uses does 
not yet have words apt to express his impressions. Lamech appears melancholic 
and Adam thinks that his mood is a consequence of Lamech’s suspicion that his 
beloved wife Adah is cheating on him. Discussing this situation with Eve, Adam 
introduces two new words: Kinneah, to describe the suspicion of a husband about 
his wife’s cheating, and Niouph, to describe the act of committing disloyalty. By 
the use of these new words, Adam is able to share his impressions with Eve. Later, 
Adam’s belief about his friend’s mood turns out to be unfounded, and yet the new 
words introduced by him have become common use, to the extent that Adam’s 
children keep using these new words with the same meaning that Adam attached 
to them. 

There lie three interesting elements of this story that are important for our enquiry 
about adequate boundaries. The first, is the act of naming, which I relate to the 
act of setting boundaries. The second, is the function of naming, which I relate to 
the function of boundaries in respect of the distribution of social goods. The third, 
is the common use of the words, which I relate to the practices of creation and 
exchange of social goods that sustain and tacitly shape membership boundaries. In 
regard to the first element (the act of naming), Locke clarifies that Adam was the 
first one to make a new word. However, the liberty that Adam has in doing so is 
the same that all Men have had ever since.75 This means that, even though Adam 
is the one who took the initiative to introduce a new word, there is no special war-
rant for his act, apart from the capacity he has to participate in the organization 
of human knowledge, which is a capacity he shares with other human beings. In 
regard to the second element (the function of naming), what steers the process 
of sorting things by the use of words is the need to organize human knowledge, 

74 Locke, Essay III, vi, 44 – 45.
75 Locke, Essay, III, vi, 51.
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coupled with the need to produce shared meanings.76 The combination of these 
two goals is also the reason why the act of introducing a new word is not enough 
to adequately carry on the process of sorting things. What is additionally required 
is the third element: the common use of the new words. It is through practices 
of communication with others that a specific name becomes adequate, or not, to 
stand for a new signification.77 This means that the question of whether a word is 
adequate or not to stand for a specific signification cannot be established in light 
of universal parameters, but only by considering the standpoint of the participants 
in the communicative practices. 

Comparatively, when it comes to the act of setting the boundaries of a political 
community, the members (like Adam in Locke’s story) are the ones who take the 
initiative to draw the dividing line between members and non-members. Mem-
bers set membership boundaries since -as Walzer acknowledges- they are driven by 
the necessity to arrange their own distribution of social goods. This, at the end of 
the day, is also a matter of organising knowledge and producing shared meanings. 
They may have the liberty to set membership boundaries, but they have no special 
warrant to do so. The decisions about membership boundaries that are taken by 
members cannot be universally justifiable, since it does not make much sense to 
assess these decisions by transcending the distributive function they are meant 
to fulfil. This observation, however, does not mean that members can set their 
own membership boundaries at random. The dividing line between members and 
non-members needs to be adequate for the function for which it has been set into 
place. That is, the distribution of social goods. It is therefore not only the formal 
members, but also all the participants in the practices of exchange of social goods 
that hold a political community together, that are the ones who can challenge or 
endorse the membership boundaries of a political community. Every time we call 
into question membership boundaries from a standpoint that transcends the one 
that is necessarily entailed in the practices that have set those boundaries in place, 
the question of boundaries turns into an undecidable one. That is because there 
cannot be a parameter to assess boundaries, other than the one to assess their 
function in the context of a community of practices. 

A community of practices is, actually, necessary in Locke’s parable about naming, 
in order to determine whether these new sounds introduced by an individual to 
denote an idea are widespread enough to be considered a new word. And a com-
munity of practices must also be the reference point to assess both membership 
76 Locke, Essay, III, vi, 45.
77 Locke, Essay III, vi, 51.
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boundaries and the decisions concerning distribution, over time. The main legacy 
of Locke’s criticism against the traditional doctrines of substance is that the argu-
ments presented in his Essay shift the focus of the enquiry into ‘substance’. With 
Locke, the focus moves from a level where substance was seen as something that is 
‘given’, towards a level where the enquiry into substance must come to terms with 
the ways in which human knowledge functions, as well as with its limits. I suggest 
that our enquiry into the substance of citizenship can benefit from a shifting of 
focus as well. In the context of citizenship, leaving aside a conception of substance 
as something that is ‘given’ entails leaving aside both those models that postulate 
the existence of given components of citizenship, and those other models that 
postulate the crystallization of the process through which human knowledge is 
arranged. 

In order to engage in a more feasible investigation about citizenship, which puts 
Locke’s insightful criticism against the traditional doctrines of substance to good 
use, we can better think the substance of citizenship as a situated notion. Refer-
ring to the substance of citizenship as a situated notion means that its meaning 
may vary with the varying of the political communities of reference and, more 
specifically, with reference to a specific pattern of distribution. For a political 
community, the process of specifying what the substance of citizenship consists of 
amounts to a process through which the political community has to make explicit 
what the pattern of distribution is. And this pattern has to be considered generally 
beneficial among all those who are part in it. 





Chapter 4

The Substance of Citizenship: 
Is It Rights All the Way Down?*

* This chapter is based on Part II of the article: C. Raucea, ‘The Substance of Citizenship: 
Is it Rights All the Way Down? ’, in The Netherlands Journal of Legal Philosophy, [2018] 1 

(forthcoming).
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PART II: Citizenship and the Process of Self-definition of Political 
Communities

II.1) Re-reading the Walzerian Account of Political Membership 

As we have seen in Part I, the application of the Zambrano formula brings to light 
a complex problem: The foundations of distributive choices about citizenship 
rights. The Court of Justice launched a formula, which is new in its formula-
tion, but which tries to address a problem that has been of concern to political 
philosophers for a long time. In a nutshell, this concern can be illustrated by the 
following question, which I call the citizenship grounding question (the [CQ]): 

[CQ] What is it about citizenship that grounds both:  

(DQ)  the right to have a share in the distribution of social goods, 

(MQ)   and the capacity to claim that such share is equally due to those who have 
a place within the political community on whose behalf the distribution 
occurs?78 

Already this synthetic formulation shows that dealing with the CQ requires a 
two-pronged approach. On the one hand, citizenship is linked to the question 
concerning the distribution of social goods (the Distribution Question: DQ), 
while on the other hand citizenship is linked to the question concerning equal 
political membership (the Membership Question: MQ). I argue that the function 
of citizenship is to secure the convergence between decisions about distribution 
and decisions about political membership: Equal shares are to be distributed by, 
and among, equal members. By opting for a two-pronged approach, I can deal 
with the two sub-questions (MQ, DQ) without presuming that the solution to 
one of them needs to predate the solution to the other. In this way, I can start my 
analysis without taking for granted the premises accepted by traditional accounts 

78 In this formulation, the expression ‘on whose behalf ’ is not yet disambiguated since the implications of its 
multiple meanings will be introduced at a later stage. Actually, the expression ‘on behalf of ’ can have three 
possible meanings: ‘in the name of ’, ‘in the interest of ’, and ‘on the part of, done by’. These three different 
meanings will become explicit once I introduce the two different groups of individuals that can be taken 
into account as reference points with respect to the CQ. The first and most obvious group is the circle of 
formal members. With regard to them, the expression ‘on behalf of ’ applies with all of the three possible 
meanings. The second group is that to which individuals such as the Zambrano parents belong. It is the 
pool of participants in the creation and exchange of social goods. With regard to them, the meaning of the 
expression ‘on behalf of ’ as ‘in the name of ’ is contested. With regard to the three reported meanings, cf. 
‘behalf ’. Oxford Dictionaries. Oxford University Press.

  http://www.oxforddictionaries.com/definition/english/behalf (accessed July 11, 2017).
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of citizenship, like the one provided by Michael Walzer, according to which the 
process of settling the membership question (who are the members?) and the 
process of settling the distributive question (what rights? and how to distribute?) 
come in a sequence. 

There are two reasons for looking at the Walzerian model as a paradigmatic ac-
count of the traditional understandings of the CQ. Firstly, Walzer sharply presents 
the necessity to read the relationship between the MQ and the DQ as a sequential 
one. Secondly, in his honest analysis, Walzer reveals all the questions that his own 
model might leave unanswered. This honesty makes Walzer’s model transparent 
and open to challenges. I will take my cue from those unanswered questions and, 
in order to address them, I will propose my own answer to the CQ. Graphics will 
provide the readers with a handy support to visualize the differences between the 
account proposed by Walzer and mine.

This graphic sketches out the account proposed by Walzer to deal with the CQ. 
A unidirectional arrow going from the MQ to the DQ represents Walzer’s main 
argument: Decisions on membership are constitutive of political communities, 
this means that decisions on membership boundaries come first; patterns of 
distribution follow.79 In the graphic, the relation between the MQ and the DQ is 
given between brackets to represent how the Walzerian model leads to the effect 
of crystallising the relation between membership boundaries and distribution. 
Walzer’s model is a crystalized one, since decisions on membership are presented 
as authoritative and final.80 Therefore, these decisions have the capacity of unques-
tionably determining who has a right to have a share in the distribution of social 
goods on an equal basis; and only those who are already formal members will be 
in charge of introducing changes in the membership structure over time. 

Given that decisions on membership are the fulcrum of the whole model, exam-
ining how Walzer proposes to settle the MQ is, therefore, extremely important. 
79 Walzer, Spheres of Justice, 31.
80 Ibid., 41.
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According to Walzer, the ground for decisions about membership is the collective 
right of a community to self-determination.81 Walzer’s argument emerges very 
clearly in those passages in which he deals with claims of non-members, such as 
claims of refugees who demand admittance into an existing political community.82 
In this regard, Walzer states the collective right of the host political community 
to exclude refugees prevails over the moral principle of mutual aid, because the 
former is rooted in a particular vision of those people who are already part of 
the political community that is confronted with the claim for admittance.83 Acts 
of demanding that come from the outside can, then, influence but not radically 
transform the outcome of the reflexive process of self-understanding that a politi-
cal community undergoes when it faces demands of admittance from outsiders. 

A palpable tension runs, however, through the whole chapter that Walzer de-
votes to the membership question in his Spheres of Justice. On the one hand, 
Walzer affirms that the collective right to self-determination allows members of 
the political community to take final and authoritative decisions about their own 
membership boundaries. On the other hand, he unfolds his analysis as if there 
also exists a principle that should work as a counterbalance to the collective right 
of self-determination.84 Unfortunately, Walzer never specified what this principle 
is and how it should work.85 

81 Ibid., 62.
82 Ibid., 48-51.
83 Ibid., 51.
84 Ibid., 63: ‘The theory of distributive justice begins, then, with an account of membership rights. It must 

vindicate at one and the same time the (limited) right of closure, without which there could be no commu-
nities at all, and the political inclusiveness of the existing communities’, (emphasis added). In this passage, 
Walzer refers to a limited right of closure, even though he puts in brackets the qualification ‘limited’. 

85 Another passage where Walzer hints at a possible limit to the collective right of self-determination is the 
following: ‘But self-determination in the sphere of membership is not absolute (…) it is subject both to 
internal decisions by the member themselves (all the members, including those who hold membership 
simply by right of place) and to the external principle of mutual aid. Immigration, then, is both a matter 
of political choice and moral constraint. Naturalization, by contrast is entirely constrained: every new 
immigrant, every refugee taken in, every resident and worker must be offered opportunities of citizenship’, 
Walzer, Spheres of Justice, 62. Again, the limits are not clearly expressed in this passage. The first obscure 
point is the reference that Walzer makes to membership held ‘by right of place’ and to the constraints 
that this right puts upon the naturalization process. This is the only occasion in Walzer’s analysis where 
the right to membership seems determined by the physical presence of an individual in the territory of 
a political community, rather than by the collective decisions about membership criteria. The second 
obscure point is the reference that Walzer makes to the moral principle of mutual aid, since Walzer himself, 
in another passage of the chapter (Walzer, Spheres of Justice, 48-51) writes that the collective right to 
self-determination trumps the principle of moral aid. Thus, it is not clear how a limit that can always be 
trespassed can still be considered as a true counterbalance.
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There are two passages in which Walzer allows for the possibility of putting limits 
to the collective right of self-determination even thought, at the end, he does 
not clarify how such limits might work. The first concerns the case that I have 
already anticipated in the previous paragraph: refugees’ claims.86 The second one 
concerns the case of guest workers, long-term residents and second generation 
of foreigners who, in spite of their prolonged residence, and in spite of the fact 
that they have made a life in the territory of the host state, are denied access to 
citizenship.87 This second case is the more relevant for the purpose of our analysis, 
since the condition of guest workers, long-term residents and second generation 
of foreigners, closely resembles the conditions of Mr Zambrano and other TCNs 
who have been able to invoke the substance of rights to get residence rights in 
the territory of the Union. With regard to the situation of individuals who are 
able to enjoy long-term residence rights without access to full-blown citizenship, 
Walzer invokes political inclusiveness and claims that a host political community 
risks becoming a tyranny, unless political membership is offered to individuals 
like guest workers.88 Political inclusiveness of the existing communities is, then, 
indicated as the counterbalance to the right of closure. However, Walzer does not 
express what political inclusiveness means and it is not clear how it can work as 
a counter-limit to self-determination. Thus, in the end, whilst Walzer’s argument 
seems like a plea against ‘arbitrary’ acts of closure of political communities, his 
model does not offer answers to the question ‘what counts as an arbitrary act of 
closure?’.

In the light of these considerations, I ague that there are two main blind spots 
in the Walzerian answer to the CQ: The static dividing-line between members 
and non-members, and the ‘untameable’ character of the collective right of self-
determination.89 In providing my own answer to the CQ, I target these two issues 
in particular and show that they are two sides of the same coin: Both blind spots 
are precisely the effects of reading the relationship between the MQ and the DQ 
as a sequential one. My account can be read, then, as a revised version of the 
Walzerian model whose novelty consists mainly in shifting the focus from crystal-
lised membership boundaries, to the provisionality of the moment of self-closure 
of a political community. I propose an ‘Invertible’ account of citizenship that can 
be illustrated by the following graphic:

86 Walzer, Spheres of Justice, 51.
87 Ibid., 60-61.
88 Ibid., 60. See also, Carens, Aliens and Citizens, 248.
89 Both these blind-spots were also highlighted by Benhabib, who opted, however, to refer to the human 

right to have rights in order to address them. See Benhabib, The Rights of Others, 43.
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In this graphic, the most evident difference with respect to the previous one that 
represented Walzer’s account is that the arrow going from the MQ to the DQ is 
coupled with another arrow that goes in the opposite direction. The two arrows 
represent my thesis that decisions about distribution are, together with deci-
sions that set membership boundaries, co-constitutive of political communities. 
Visually, the graphic suggests that the question about the normative ground of 
citizenship leads to a point of undecidability: it is not possible to determine which 
decision comes first. The two arrows pointing in opposite directions show that 
decisions about distribution cannot stand without decisions about membership 
boundaries, and vice versa. The point of undecidability is reached because deci-
sions about membership cannot be entirely self-standing; they are closely related 
to the practical functioning of the agreed pattern of distribution of social goods. 
By putting the two opposing arrows in brackets, I tried to give a dynamic sense of 
temporality and to signal that membership boundaries can never be fixed once and 
for all. The arrow from MQ to DQ signals that, on the one hand, the self-closure 
of a political community is necessary in order to arrange distributive patterns of 
social goods. However, on the other hand, the arrow from DQ to MQ signals that 
self-closure needs to be provisional in order to allow for recursive adjustments that 
will tune the membership structure to the agreed pattern of distribution of social 
goods. 

Contrary to what Walzer suggests when he discusses the right to self-determination, 
there is no valid warrant that justifies, a priori, the act of self-closure of a political 
community. This means that the act of self-closure is not, in itself, a solid ground 
to justify final decisions about the exclusion of certain individuals from the agreed 
patterns of distribution of social goods. Actually, the act of self-closure can only be 
assessed in light of its function, which is the distribution of social goods according 
to the principle of equal shares. Therefore, the act of self-closure is not justified 
per se, but membership boundaries can still be considered necessary and adequate 
only as long as they allow for keeping in place of a pattern of distribution of equal 
shares among the ones who take part in the life of the political community.90 

90 Membership boundaries can be, then, justified as adequate only with respect to a pattern of distribution of 
social goods to which a specific political community is committed to realise and not, as Benhabib suggests, 
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In the next sections, I will come back to the reasons that justify an Invertible 
account of citizenship, explaining why a political community cannot escape the 
provisionality of its act of self-closure, and why its process of self-determination is 
driven by the necessity of re-adjustments. 

II.2 ‘We, the Members’ and ‘We, the Participants’

In the Walzerian model, the correspondence between the ones who have the right 
to take a share in the distribution of social goods (DQ) and the ones who have a 
place within the political community on whose behalf the distribution occurs (MQ) 
is grounded on the premise that distribution can only happen within a bounded 
political community.91 Therefore, membership boundaries need to coincide with 
the boundaries of the pool of participants who are involved in the distribution 
of social goods. However, the way in which the correspondence is posited in the 
Walzerian model is acceptable only as long as one assumes that those who do not 
hold formal political membership are also unquestionably excluded from access 
to the social goods allocated within the bounded political community. There is 
an unavoidable danger in assuming such a static correspondence.92 This danger 
consists in developing a theory that is too far from actual practices to be a good 
explanatory model of the way in which, in reality, the creation, exchange, and 
allocation of social goods work within political communities. This is because, 
the rigidity of the Walzerian model leads to the denial that forms of allocation of 
social goods are possible, and actually occur in political communities, even across 
the boundaries of political membership. 

Situations as the ones addressed by the Court of Justice with the application of 
the Zambrano formula actually suggest that even individuals who are not formal 
members can be inextricably embedded in the practices of creation and exchange 
of social goods that occur on behalf of a political community. A rejection of the 
rigidity of the Walzerian model is justified precisely in the light of situations like 
Zambrano’s one, and of other borderline situations (such as the ones experienced 
by guest workers, second generation of foreigners and long-term residents), which 
Walzer himself discusses in his Sphere of Justice. The common feature of all these 
borderline cases is that the pool of individuals involved in sustaining the pattern of 
distribution of social goods, which a political community is committed to realise, 
is larger than the group of individuals who possess formal political membership. 

by invoking the applicability of the principles of ‘generality’ and ‘reciprocity’. Benhabib, The rights of 
others, 13,

91 Walzer, Spheres of Justice, 22.
92 See also Carens, Aliens and Citizens, 229-53.   
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This means that, in all these borderline cases, the presupposed correspondence 
between those who actually take a share in the distribution of social goods and 
those who are formal members, breaks down. Zambrano parents, guest workers, 
second generation foreigners, and long-term residents, represent cases of individu-
als who are not ‘counted in’ as formal members and nevertheless are ‘taken in’ by 
the political community through practices of distribution of social goods, capable 
of producing and keeping in place shared social meanings.

I choose to qualify the admission of Zambrano parents, guest workers, second 
generation foreigners, and long-term residents, as an act of ‘taking-in’, on pur-
pose. The reason for such a qualification, is that their presence within the host 
political community is something more than a sporadic occurrence. Quite the 
opposite: the presence of those newcomers is needed for letting the pattern of 
distribution of social goods, which the host political community is committed to 
realise, work. This form of participation consequently leads to these newcomers 
no longer being ‘outsiders’. Even though these individuals are not yet registered 
as formal members, their presence is already tacitly registered in the pattern of 
allocation of social goods that is endorsed by a political community as ‘its own’ 
distributive plan. This means that the existent pattern of allocation of social goods 
requires a sustained adaptation to the continuous presence and reiterated partici-
pation of non-members in the life of the political community. And this sustained 
adaptation has the purpose of securing the survival of the political community 
and of bringing about the realisation of the distributive plan that the political 
community is committed to realise. For example, it is the commitment of the 
EU to respect the family and private life of EU citizens, together with the com-
mitment to protect those citizens from expulsion, and with the commitment to 
grant them the right to freely move and reside in the territory of the Union, that 
underpin Mr Zambrano’s derived right to live and work in the EU.

In light of these considerations, we can conclude that the act through which an 
individual takes a place within a political community is, actually, a fact that is not 
in the complete control of the political community. And it is a fact that eludes also 
the language of rights, claims and entitlements. This act of taking place cannot be 
traced back to a prior legal entitlement to do so, but it works, on a later stage, as 
a background condition to claim the right to reside and to participate as equal in 
the communal life. The attribution of formal political membership is instead to 
be considered an act of distribution too that presupposes that a sense of collective 
purposiveness predates the counting of the members of a political community, 
and introduces the necessity of boundary setting, but also of boundary adjust-
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ments. The possibility to adjust membership boundaries to distributive practices 
is the breaking point between my account and Walzer’s model. 

The unquestionability of the membership boundaries posited by Walzer is to be 
rejected for two reasons. The first reason is that, from the act of closure that sets 
the dividing line between members and non-members, a definitive closure of the 
circle of distribution of social goods does not follow. The fact that non-members 
can, and actually are, ‘taken in’ in the circle of distribution of social goods in place 
within a political community, testifies to the fact that the initial self-closure of the 
hosting political community does not work as a final and definitive self-closure, 
also with regard to the circle of distribution of social goods to which the political 
community needs to live up to. The second reason is that a rigid and unchallenge-
able membership structure can lead to a serious rupture of the correspondence 
between those who are formal members of a political community and those who 
already take part in the allocation of social goods according to a distributive plan 
that a political community endorses as its own. Once this rupture occurs, the very 
function of citizenship is at stake, since this rupture voids the original commit-
ment made by the political community that makes citizenship meaningful. That 
is, the commitment according to which the political community must engage in 
a distribution among equals. 

The correspondence between those who take part in the pattern of allocation of 
social goods, which a political community endorses as its own distribution, and 
those who are part of the circle of membership is endangered every time those 
individuals who are in borderline situations are forced to live as ‘living-in foreign-
ers’.93 Their condition of ‘living-in foreigners’ is marked by permanent alienage: 
Despite their participation in the distributive practices of a political community, 
they continue to be cut out from formal membership. They are taken-in, while 
they are still not counted in. The most evident consequence of this failed corre-
spondence is that the social goods to which living-in foreigners are granted access 
are often labelled as ‘benefits’ rather than shares. For individuals on borderline 
situations, the reciprocity, which binds together those individuals who take part 
in those patterns of allocation of social goods regulated on behalf of a politi-

93 I use the expression ‘living-in foreigners’ to recall to mind the similar expression which Walzer used 
(‘living-in servants’) to portray the situation of guest workers in modern democracies. I consider Walzer 
original expression very powerful and apt to depict the subaltern position of guest workers with respect 
to formal members. However, I opted for a slightly different variant: I replace ‘servants’ with ‘foreigners’ 
because I want to put emphasis on the denial of equal membership, which affects individuals like guest-
workers, second generation foreigners and long-term residents. It is precisely this denial that forces them 
into a subaltern position.
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cal community, ceases to be grounded on a symmetrical relation with the other 
participants who are formal members.  

In order to understand the origins of this failed correspondence between the ones 
who are taking part in the distribution of social goods and those on whose behalf 
this distribution occurs and to examine the reasons why re-adjustments on the 
membership structure of the hosting political community are needed in cases of 
failed correspondence, I would now like to draw attention to the fact that each 
occurrence of allocation social goods that is normatively ordered within a political 
community as a matter of distribution is always ordered ‘on behalf ’ of this politi-
cal community. Here, all three possible meanings of the expression ‘on behalf of ’ 
are relevant. The distribution is, actually, ‘done by’ the participants in the practice 
of allocation of social goods; the distribution occurs ‘in the interest of ’ all the 
participants and ‘in their name’. That is precisely the condition that allows us to 
qualify the activity of ordering the practices of allocation of social goods within a 
political community as a process of distribution and self-ordering. The ‘self ’ that 
works as a reference point in the process of self-ordering through which the dis-
tribution of social goods is regulated needs to be embedded in the very practices 
of creation, exchange, and allocation of social goods that are regulated. To put it 
simply, the distribution of goods is regulated on behalf of the participants in the 
practices of creation and exchange of social goods when the participants are taking 
part in ‘their own’ distribution.  

These considerations about the process of self-ordering which animates the dis-
tribution of social goods within a political community, shed a new light on the 
borderline situations discussed by Walzer (concerning guest-workers, second gen-
eration foreigners, and long-term residents) and on the cases decided by the Court 
of Justice thanks to the genuine enjoyment formula (concerning TCN parents and 
primary carers on whom EU minor citizens are dependent). In all of these cases, 
there are individuals who are taking part in the distributive practices of a politi-
cal community. However, what is contested in all these cases, is whether or not 
these individuals in borderline positions are taking part in ‘their own’ distribution. 
According to the Walzerian model, individuals in borderline situations cannot 
claim that the distribution in which they are taking part is occurring on their own 
behalf. This is because the distribution of social goods always happens ‘on behalf 
of members’ of a bounded political community. 
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However, Walzer himself presents the act of self-closure as an act driven by a 
precise necessity: A closed circle of participants is necessary in order to make the 
distribution of equal shares of social goods among the members of this closed 
circle possible. That means that the original function of the act of self-closure is 
the seizing of a correspondence between ‘We, the Members of a political community’ 
and ‘We, the Participants in our own distribution’. I argue that the purpose of secur-
ing this correspondence between ‘We, the Members’ and ‘We, the Participants’ is 
not just the reason that justifies the original act of self-closure. Pursuing the main-
tenance of such correspondence must also be the constant grounding condition 
for citizenship. When I describe the correspondence between ‘We, the Members’ 
and ‘We, the participants’ as a constant condition, I do not want to deny that 
political communities need to undergo unavoidable changes in their distributive 
patterns. Quite the opposite. I want to illustrate how changes can undermine the 
original correspondence between ‘We, the Members’ and ‘We, the participants’, and 
how a shift in the boundaries of political membership can be a solution for the 
problem of change. 

The original correspondence between ‘We, the Members’ and ‘We, the Participants’ 
cannot be secured with the passing of time in the Walzerian model, precisely 
because that model envisages a static dividing line between members and non-
members. Walzer argues that demands that come from the ‘outside’ cannot 
radically transform the outcome of this reflexive process. But, are we sure that 
demands from individuals who are already taking part (even though not to a full 
extent) in the practices of distribution of benefits and burdens, which keep alive 
the common life of a political community, are to be considered as coming from 
the outside? In other words, are we sure that those who hold formal political 
membership are the only ones to be included in the ‘self ’ that is so pertinent to 
the process of self-determination? 

According to the Invertible account of citizenship I propose, there are limits to 
which the reflexive process of self-determination is subject. These limits derive 
form the fact that the self that is pertinent to the process of self-determination 
needs to be an expression of a common life that can never be entirely enclosed 
within the legal boundaries of formal political membership.94 As we have already 
seen, Walzer argues that those decisions that members take regarding their own 
membership, must lead back to a process of self-understanding of the existing 
community. I argue that political communities need to undergo the same reflexive 

94 This mismatch was already signalled, even if not entirely addressed, by Walzer. See Walzer, Spheres of 
Justice, 42.
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process of self-understating every time outsiders take root in the pattern of alloca-
tion of social goods that the political community is committed to realise as its own 
distribution. Decisions on the enjoyment of rights affect the self-understanding of 
a political community, just as decisions about membership do. To consider it to be 
the case that only those who hold formal membership have the capacity to influ-
ence the process of self-understanding of a political community would be reduc-
tive. The argument that decisions about membership have the genetic function of 
bringing the political community to life is indeed problematic. That is because, 
as I have already signalled in Part I, a genealogic reading of the MQ echoes the 
ancient problem of infinite regress against which Locke was warning with his fable 
of the Indian Philosopher. A genealogic reading of political membership means 
that formal membership is taken as a necessary premise for distribution of social 
goods. At the same time, decisions on membership would not be possible without 
a pre-existent collective point of view on whose behalf those decisions are taken. 

My alternative answer to the CQ holds that there is a collective point of view –the 
one that is tacitly in place in a community of practices- that can emerge even 
before membership boundaries are set. In contrast to the Walzerian account, I 
challenge the argument that decisions concerning membership have a genealogic 
role with regard to the collective point of view on distribution. Together with 
collective point of view of formal members on membership boundaries and dis-
tribution, which is generated through act of self-closure, there is also a collective 
point of view brought about by scattered practices of allocation of social goods.95 
This means that the collective point of view at play in practices of allocation of 
social goods, where an indeterminate number of participants are involved, is usu-
ally mediated, but not necessarily exhausted, by the structure of formal political 
membership. Individuals involved in common practices of creation, exchange, 
and allocation of social goods can perceive a sort of unity that underpins their 
interaction, even when an actual counting of who is involved in such interaction 
has not yet occurred. With regard to a political community, the lack of formal 
political membership does not exclude that rights and obligations arise among the 
individuals who engage in practices of creation and exchange of social goods. That 
the parties involved are committed to carry on the exchange as part of a common 
enterprise (their own distribution) is the sole condition for such obligations to 
arise.

95 Here, I am referring to the account of joint commitment as a source of obligations proposed by Margaret 
Gilbert. See especially Part II on ‘Societies, Membership and Obligation’ in Margaret Gilbert, A Theory of 
Political Obligation (Oxford: Oxford University Press, 2006), 91-182. 
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Since an indeterminate collective point of view is also at play in practices of 
allocation of social goods, we can conclude that decisions that set membership 
boundaries do not have the function of bring into existence the collective point of 
view that is necessary to take decisions on distribution. What decisions concern-
ing membership boundaries then do is to perform an equalizing function among 
the ones who are jointly committed in practices of creation and allocation of 
social goods. From this perspective, the concept of self-determination has a quite 
different meaning: We do not decide how many we are, we decide that each of 
us must count as one in the distribution of burdens and social goods. This new 
connotation is also the reason why I prefer to describe the reflexive moment of 
self-understanding of a political community by using the term self-definition, 
rather than self-determination. Even when membership boundaries are set, the 
process of self-understanding of a political community still needs to come to terms 
with the indeterminacy of the pool of participants in the practices of allocation of 
social goods that a political community endorses as its own distribution. 

Whereas in the Walzerian model the right of collective self-determination was 
practically ‘untameable’ (in the sense that inputs from the outside were not 
capable of radically influencing the reflexive process of self-understanding of a 
political community), in my model, the contestation against the membership 
structure does not come from the outside. This contestation is made possible 
by the provisional nature of the act of self-closure. This provisionality enables 
individuals who are already participants in the practices of allocations of social 
goods within a political community to claim that the distribution of social goods 
within such political community occurs also in their name. In other words, the 
shift of membership boundaries, in borderline cases such Zambrano, is not a shift 
that allows people on the ‘outside’ to be admitted within a political community. It 
is rather a shift that secures that all the participants in the practices of allocation of 
social goods, which are endorsed by a political community as its own distribution, 
can be counted on an equal basis as members of such political community and 
participants in the distribution of social goods within such community. Their 
claims, rather than being claims to inclusion, are claims for recognition that the 
pattern of allocation of social goods, to which they are taking part, is a form 
of distribution that is happening also on their ‘behalf ’, meaning both in their 
interest and in their name. 
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II.3 The Provisional Closure of Membership Boundaries and the Indeterminacy of the 
Pool of Participants in Practices of Exchange of Social Goods 

In the previous section, we have seen how the scheme of distribution of citi-
zenship rights needs to be backed up by a correspondence between the circle of 
formal members of a political community and the pool of individuals taking part 
in the pattern of allocation of social goods. I explained how such correspondence 
can be kept in place over time once we accept the provisionality of the initial act 
of self-closure through which a political community sets its own membership 
boundaries. Following this, I’ve defended the possibility of deferred adjustments 
to membership boundaries in the light of alterations in the patterns of distribu-
tion of social goods. This means that political communities never exhaust the 
possibilities to readjust the dividing line between members and non-members. 
The correspondence between the circle of members of a political community and 
the pool of participants in the practices of allocation of social goods that a politi-
cal community endorses as its own distribution is, then, always a moving target; 
rather than a definitive achievement. This is because each renewal of the act of 
self-closure, including the initial one, lacks the capacity to eliminate the indeter-
minacy of the pool of participants who actually make such practices sustainable.

On the one hand, this mechanism of back and forth from the MQ to the DQ sits 
well with the two arrows representing my own answer to the CQ. On the other 
hand, however, one might legitimately question whether asserting that citizenship 
grounds ‘both’ the answer to the MQ and the answer to the DQ is the appropriate 
way to present this Invertible model of citizenship that accounts for an ending 
oscillation that goes from an always indeterminate pool of participants, to an 
always provisional determination of the circle of members, and vice versa. In the 
rest of this section, I will explain why keeping the word ‘both’ in my formula-
tion of the citizenship-grounding question is a way of signalling that practices 
of allocation of social goods that make the distribution of social goods within 
a political community sustainable, together with decisions setting membership 
boundaries, are co-constitutive of political communities. The distribution of 
social goods requires membership boundaries to be in place. At the same time, 
practices of exchange of social goods are what shape and sustain membership 
boundaries. However, it is impossible to simultaneously place into focus decisions 
concerning the membership boundaries of a political community, and decisions 
concerning the practices of allocation of social goods that make the distribution 
of social goods within a political community sustainable. The two arrows in my 
account of the CQ represent an Invertible model of citizenship that accounts for 
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this impossibility and propose an oscillation of focus -from the MQ to the DQ, and 
vice versa- in order to get a better understanding of the function of citizenship. 

The reason why it is not possible to place both decisions on membership boundar-
ies (MQ) and practices of exchange of social goods (DQ) into focus at the same time, 
is because decisions on membership boundaries always need a reflexive moment 
whereby someone from the group of members refers to the group as a ‘we’ acting 
together. Therefore, there cannot be decisions on membership boundaries without 
the necessary mediation of representation. Practices of exchange of allocation of 
social goods take place, instead, in a continuum of social interactions where the 
‘acting together’ is not always backed up by a reflexive moment. Let me introduce 
a practical example to clarify this point. 

East-point Tower is the tallest residential building in town with 47 floors, 154 
apartments and nearly 350 residents. A huge communal park named ‘Nymphae 
garden’ surrounds the building. In the last years, the residents of the East-point 
Tower have been organizing a yearly get-together event known as the ‘East-point 
Summer Barbeque’. The BBQ takes place in the ‘Nymphae garden’ every 21st of 
June. The plans and the arrangements for setting up the Summer BBQ usually start 
two months earlier. 

When the BBQ initiative was launched for the first time, only a small group of 
residents participated. However, year by year, the number of participants, and 
of people involved in the organization of the BBQ, has grown so much that an 
organizing committee has been set up. The creation of this organizing committee 
was sponsored by a ‘call to action’ letter that was left in the mailboxes of all the 
residential units of the East-point Tower. The letter invited all those who would be 
interested in volunteering for the organization of the Summer BBQ to meet on the 
third Sunday of May at 11.00 in Apartment N°22. 

At this first meeting, a few of the residents of the East-point Tower showed up and 
the organizing committee for the ‘East-point summer BBQ’ was constituted. As 
a first step, the members of the committee agreed to open the registration for the 
BBQ and to collect the participation fees. The registration was necessary to count 
the participants and to arrange the catering service for the party accordingly. The 
organisers agreed that all their efforts were to be directed towards making the BBQ 
a magnificent party for all the East-point people! In order to easily reach the largest 
number of participants, they decided to leave the following letter in the mailboxes 
of all the residential units of the East-point Towers: 
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Dear East-point People, 
It’s time for our yearly party! The 8th East-point Summer BBQ will be held on June 
21st in Nymphae Garden. The participation fee is 15 EUR. You are kindly requested to 
confirm your participation via e-mail. Please, indicate the number of participants & 
guests (two guests are allowed for each residential unit). 

The strategy of the invitation was a success! In the first week 300 participants 
had already registered. However, the organizing committee decided to set up a 
second, urgent, meeting, because the volunteers who coordinated the registration 
process were facing atypical requests of registration. The organizing committee 
was therefore called together to discuss the following borderline situations:

a) In the East-point Tower, some residential units are for rent. In some cases, both 
the landlord’s family and the tenants have registered for the BBQ and paid the 
due fees. Shall the organizing committee contact the landlords and decline their 
registration since the East-point Party is only for people living in the Tower?

b) Just next to the East-point Tower is another residential complex called ‘East-point 
Wing’, where only a few apartments are used as residential units. East-point Wing 
hosts mainly parking slots, most of which are used by the residents of the Tower. 
The Nymphae Garden is a park destined for communal use, both for the residents 
living in the Tower and for those living in the Wing. Some families living in the 
Wing have registered and paid their due contributions for the Summer BBQ. Shall 
the organizing committee contact these families living in the Wing and decline 
their registration since the East-point Party is only for people living in the Tower?

c) The registration letter clearly stated that only two additional guests are allowed for 
each residential unit. However, the organisers have noticed that in two cases, the 
number of people registered as participants differs from the number of residents 
officially registered within the municipality. In one case, the participant who does 
not result in the official register is the partner of a young lady. This gentleman 
had just recently moved into her apartment. This couple invited another couple 
of friends to the East-point summer BBQ, so their registration counts already 
2 guests. In the second case, the participant who does not result in the official 
register is an in-home nurse who takes care of an old lady that has difficulties in 
moving autonomously. The old lady has also invited her two sons as guests. Shall 
the organizing committee contact the old lady and the young lady and decline 
the registration of the sons and of the other couple, respectively, since only two 
additional guests are allowed for each residential unit?
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d) The organisers have noticed that in 5 cases residents have registered more than 2 
guests, and paid accordingly for the BBQ. Shall the organizing committee contact 
these residents and decline the registration of their extra guests, since only two 
additional guests are allowed for each residential unit?

All members of the organising committee agree that the right way to go about 
these atypical situations was to keep in mind that the committee is in charge with 
the purpose of making the summer BBQ party as pleasant as possible for all East-
point people. Therefore, they had to be cautious in dealing with these atypical 
requests in order to not leave someone feeling excluded from a party, which was 
supposed to celebrate the communal life in East-point. After a long discussion, it 
was decided that registrations will be declined only in case d). That is because the 
residents who invited extra guests are clearly going against the common rules set 
in the letter of invitation. Moreover, the Summer BBQ is not their own private 
party, so they cannot invite as many people as they want. The Summer BBQ is 
an event organized for East-point people, and the limits to the number of guests 
that can be admitted are justified since the Nymphae Garden is a limited space in 
which to host a party. 

As concerns the other atypical requests, the organizing committee accepted the 
atypical registrations for a series of different reasons. Cases a) and b) were con-
sidered similar. Landlords and people living in the East-point Wing have been 
formally excluded from the invitation since communications about the BBQ 
party only reached the mailboxes located in the East-point Tower. This means that 
landlords and residents of the East-point Wing have not been formally involved 
in the earlier stages of the organization, nor are they represented in the organiz-
ing committee. However, their exclusion from a party held in the name of the 
‘East-point people’ would be manifestly unfair since landlords and residents of the 
East-point Wing are already part of East-point life. For example, they contribute 
financially to the maintenance of the communal areas (such as the Nymphae 
Garden). 

The case of the partner who had recently moved in the East-point Tower and the 
case of the in-home nurse, ignited a heated debate amongst the representatives of 
the organizing committee. Even though there was a general consensus about the 
fact that these individuals cannot be excluded from the party, there was disagree-
ment on whether they have to be admitted to the BBQ as participants or as guests. 
Indeed, accepting the in-home nurse and the partner as participants means that 
the old lady and the young lady can still bring the two sons and extra guests to the 
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BBQ. The opponents of this view argued that this case would constitute a breach 
of the general rule of maximum two guests for each residential unit. The ones who 
claimed instead that the not-registered partner and the in-home nurse ought to 
be accepted as participants appealed to the fact that these people are no longer 
mere guests in the residential units where they spend the majority of their time, 
and where they have set, for different reasons, the place of their usual residence. 
Therefore, since the purpose of the BBQ is to bring together people who live in 
East-point and to strengthen their interaction, the East-point summer Party is to 
be considered their party too. Moreover, the role of the organizing committee is 
to arrange the common party rather than to impact on the way in which residents 
live in their own apartment. This last point was accepted as a valid one by all the 
representatives of the organizing committee and the issue was settled.

This is the story of the East-point people arranging their own BBQ party. During 
the whole year, the residents of the East-point Tower, like the residents of the 
East-point Wing, the tenants, and the landlords, all interact on a daily basis. 
They pay their rents and taxes, place their waste containers outside, walk their 
dogs in the Nymphae Garden, greet each other on the stairs and some even have 
disputes with their neighbours that have been going on for years! In other words, 
they act together and interact with each other, and still they are not moved by the 
daily necessity to refer to themselves as ‘the East-point people’. They are, so to 
speak, the ones that in my account of the CQ, I indicate as the participants in the 
practices of creation and exchange of social goods. However, at least once a year, 
a reflexive moment is necessary for the East-point people. This moment happens 
when it is time to arrange the Summer BBQ and to count the participants. Then, 
a shift occurs from the indeterminacy of the group of people living in East-point, 
to the determination of the number participants in the summer BBQ. In the 
story, the organizing committee voices a rudimental form of representation of the 
East-point people and it is in charge of regulating the registration to the party 
(so as, in the case of political communities, formal members are in charge of 
deciding about membership boundaries). Cases a), b) and c) are instances of what 
I earlier referred to as mismatches between the circle of members and the pool of 
participants. 

In order to examine the impossibility of putting both the circle of members and 
the pool of participants into focus at the same time, I propose to have a closer look 
at the borderline case of the young lady living with the non-registered partner. 
When the young lady asked her lover to move in with her in her apartment at the 
East-point Tower, we can easily suppose that the first thought in the gentleman’s 
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mind was not: ‘Now, I am finally a member of the East-point people and I can join 
the BBQ summer party!’ This example shows that all the actions and interactions 
that provide grounds to the recognition of someone as a participant into the East-
point communal life do not occur with the East-point people as a firm reference 
point.

Similar considerations can be drawn with regard to the reverse perspective: When 
the organising committee decided to leave the invitation to the BBQ in all the 
mailboxes located in the East-point Tower, no one was really paying attention 
to the web of actions and interactions that unfold daily within the four walls of 
each residential unit or along the paths of the Nymphae Park. We can say that 
East-point is an ambiguous picture with two faces that cannot be grasped at once. 
On the one hand, individuals involved in the daily actions and interaction are 
focused on their interpersonal relations, whilst the idea of a ‘We’ acting together 
stays only in the background. On the other hand, when it is time to organize the 
summer BBQ, the question ‘who are the people of East-point?’ becomes more 
urgent. Then, the volunteers of the organizing committee who need to send the 
invitations cannot have a comprehensive picture of the individual stories behind 
the doors of each residential unit of East-point. 

However, in order to ensure the success of the East-point BBQ party, it is neces-
sary that the perspective of the organizing committee is as congruent as possible 
with that of the individuals who participate in the daily life of the East-point 
community. Therefore, to go on with the comparison, the party will be successful 
if those who are in charge of its organization are able to re-adjust their perspective 
on ‘who is part of the East-point community’ every time that they intercept a 
signal of mismatch -an unexpected registration that they cannot decline, for ex-
ample- which reveals that individuals, who were already embedded in communal 
life through actions and interactions, have been previously miscounted in the 
perspective of the organizers.  

To conclude, the practices of allocation of social goods that a political community 
endorses as its own distribution do not only reaffirm the dividing line between 
members and non-members, as drawn in the initial act of self-closure. They can 
also bring the dividing line into question every time that these practices are sus-
tained through the participation of non-members. In these cases, the dividing 
line between members and non-members, rather than just governing the practices 
of exchange of social goods, is also dependent on such practices, and needs to 
be reshaped by them in order to pursue a sustainable correspondence between 
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formal members and actual participants in the distributive practices. Through 
interactions, participants in the practices of allocation of social goods of social 
goods can develop and attune their mutual expectations without the necessity 
of constantly engaging in a reflexive operation. Therefore, it is the very interac-
tion among participants in practices of allocation of social goods that forms the 
background of a pre-reflexive normativity that, at a later stage, allows participants 
to refer to themselves as a ‘we’ acting together when decisions on membership 
boundaries and distribution are taken.

Conclusion
The analysis takes as its starting point a new jurisdictional test on EU citizen-
ship rights launched by the European Court of Justice in 2011: the Zambrano 
formula. The capacity to protect the rights of both EU citizens and third country 
TCNs, by virtue of reference to the substance of rights attaching to the status 
of European Union citizen, is the most original contribution made by this new 
jurisdictional test. The Zambrano formula applies to threshold situations where 
granting residence rights to third country national parents is the only way to 
protect the rights of their minor children, who are EU citizens. To express this 
idea, the Court of Justice refers to the substance of rights. Taking cue from this 
reference to substance of rights, I’ve drawn attention to the relational and inter-
subjective dimension that is distinctive of citizenship rights. Each right is part of 
a more complex pattern of allocation of social goods that a political community 
endorses as its own distribution 

I have introduced an Invertible model of Citizenship that proposes to adopt a two-
pronged approach to deal with questions concerning citizenship. This is because 
on the one hand, citizenship is linked with the issue of distribution; while, on the 
other, it is linked to the issue concerning membership boundaries. I have argued 
that the function of citizenship is to secure the convergence between decisions 
about the distribution of social goods and decisions about political membership. 
I concluded by arguing that changes in the pool of participants in the practices 
of allocation of social goods, which are necessary to sustain the distributive plan 
that a political community endorses as its own, have the potential to reshape the 
membership boundaries of such a community. 
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1. Tacking Stock
Read together, the papers assembled in the previous chapters represent a multi-
faceted enquiry into the relationship between European citizenship status and EU 
citizenship rights. They combine a detailed legal analysis of a body of recent case 
law of the CJEU concerning rights that TCNs can derive from EU citizenship, 
with theoretical questions concerning the nature and function of political mem-
bership with respect to the allocation of rights and social goods in a transnational 
context.

The present research project targeted European citizenship rights specifically. 
However, its findings can shed light on the relationship between formal political 
membership and the enjoyment of citizenship rights beyond the specific context 
of the European Union. So, in closing my argument, I propose to consider a 
number of deeper reflections on citizenship and show how the proposed IC model 
can contribute to current legal and philosophical debates on citizenship regimes. 
Opening up wider perspectives for future research, this chapter concludes the 
thesis by entering into an in-depth discussion on how the relationship between 
status and rights has been dealt with in the scholarly debates on citizenship, argu-
ing that the IC model does a better job of dealing with said relationship. 

This dissertation endorses the idea that the function of citizenship is to secure a 
sustainable match between the membership structure of a political community, 
and the distributive plan that such community is committed to realise. In order 
to stress that the enjoyment of citizenship rights is not just about access to a set 
of scattered social goods whose social meaning is rigidly fixed,1 but also includes 
broader considerations on the practices of creation and exchange of social goods, I 
often use the expression ‘distribution’ or ‘allocation of social goods’ in this chapter, 
as well as in the last two papers forming this collection. Thus, by ‘distributive plan’ 
I mean the creation, production, distribution and allocation of all social goods 
that an underdetermined group of people undertakes in order to arrange and 
sustain their lives. A main proposition brought forward in the previous chapters 
is that the distribution of social goods within a political community is not just 
reducible to pre-planned and top-down arrangements. Moreover, individuals 
who are formally non-members can contribute to the common life of a political 

1 See C. Raucea, ‘The Substance of Citizenship: Is It Rights All the Way down?’, in The Netherlands Journal 
of Legal Philosophy [2018] 1 (forthcoming), Section I.3. In that section I critically engage with the argu-
ment that: ‘People conceive and create goods, which they then distribute among themselves.  Here, the 
conception and creation precede and control the distribution. (…) goods come into people’s mind before 
they come into their hands’, presented by Walzer in M. Walzer, Spheres of Justice: A Defense of Pluralism 
and Equality, (Basic Books, 1983), 7.



142

Chapter 5   |  Towards an Invertible Citizenship Model 

community. This is so, because political boundaries cannot really prevent them 
from pulling together with formal members, and from producing social goods 
and shaping social meanings through the spreading of certain practices of creation 
and exchange of social goods. And, in certain cases, the participation of non-
formal members becomes so entrenched in these practices that the host political 
community cannot do without it, if it wants to carry on its distributive enterprise 
for the benefit of its members. The Zambrano and Alokpa cases are representa-
tive examples of situations in which individuals who are formally excluded from 
membership are nevertheless included in the process of defining and realising 
the ‘substance’ of citizenship rights. In these cases, the rights of EU children and 
the rights of their TCN parents and caretakers are so intertwined that, according 
to the argument put forward by the CJEU, the rights of these parents are to be 
treated as constituting a necessary supplement to the bundle of rights deriving 
from EU citizenship.

Practices of allocation of social goods, which sustain the distributive plan that a 
political community is committed to realise, might then actually involve a pool 
of individuals that is not necessarily congruent with the circle of the formal mem-
bers of that community. The idea that there is a variable aggregate of individuals 
involved in the process of the allocation of social goods seems, however, to be at 
odds with the idea that a rigid membership structure is necessary to enable an 
equal distribution. 

Now, the theme of setting membership boundaries for the purpose of allowing 
equal distribution, and the theme of challenging membership boundaries for the 
purpose of allowing sustainable distribution, have been the focal points of the 
previous chapters. In this chapter, presenting a contribution to the more general 
scholarly debate on citizenship, I will outline and assess how existent accounts of 
citizenship have dealt with these issues, explaining what is to be gained from the 
IC model. However, prior to entering this debate, it is fruitful to briefly review the 
arguments set forth in the thesis.

The study has been structured as follows: In an introductory chapter, I explained 
the features that set EU citizenship apart from a traditional model of citizenship 
based on nationality. I stressed how access to protection of EU citizenship rights 
is atypically connected with the possession of a formal status. I also spelled out 
why this atypical relationship between EU citizenship status and access to EU 
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rights made EU citizenship the ideal specimen of citizenship to study, also from 
a theoretical angle, the relation between political membership and allocation of 
social goods.

The first chapter consisted of the paper ‘Fundamental rights: The missing pieces 
of European citizenship?2 In this paper, I developed a detailed doctrinal analy-
sis of EU law on an innovative CJEU jurisdictional test concerning European 
citizenship rights. It concerned the jurisdictional test launched by the CJEU 
in the Zambrano case. In Zambrano, the Court ruled for the first time that, in 
exceptional situations, the ‘genuine enjoyment of the substance of rights attaching 
to European citizenship’ can be invoked in order to extend legal protection to eco-
nomically non-active EU citizens (minors) who have never previously exercised 
free movement rights, and also to a specific category of TCNs (their parents and 
primary carers). In this first article, I zoomed in on the claims made by EU minors 
involved in these cases. I argued that the genuine enjoyment formula introduced 
by the Court of Justice is innovative, because it allows economically non-active 
citizens to invoke EU law for the sake of protecting their right to reside in the 
territory of the Union, in combination with other EU citizenship rights (such as 
their right to respect for family life).

The second chapter consisted of the paper ‘European Citizenship and the Right 
to Reside: “No One on the Outside has a Right to Be Inside?”’.3 Here, I anal-
ysed another case belonging to the ‘Zambrano saga’: the Alokpa case. This time, I 
zoomed in on the claims made by the TCN parents involved in the case. Indeed, 
I wanted to draw attention to borderline situations in which the boundaries of 
a political community can be successfully contested. More specifically, I devoted 
this chapter to exploring the following question: Who ought not to be excluded 
from the enjoyment of European citizenship rights?

I argued that, thanks to the genuine enjoyment formula, the Court of Justice 
connects the right to reside of EU minor citizens to the derived right to reside of 
their primary carer. The reference to the ‘substance of the rights attaching to EU 
citizenship’ leads to a strong protection of the right to reside, both for EU citizens 
and for their TCN carers. I concluded that the right to reside is interpreted by 
the Court of Justice in a way that protects not only the physical presence of EU 

2 C. Raucea, ‘Fundamental rights: The missing pieces of European citizenship?’, German Law Journal 
[2013] 14 (10), 2021-2039.

3 C. Raucea, ‘European Citizenship And The Right To Reside: “No One On The Outside Has A Right To 
Be Inside?”’, European Law Journal [July 2016] 22 (4), 470-491.
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minors and their parents within the territory of the Union, but also their right to 
take part in the distribution of social goods within the EU political community.

The third chapter presented Part I of the paper ‘The Substance of Citizenship: Is It 
Rights All the Way Down?’4. I argued that those CJEU cases in which the genuine 
enjoyment formula is applied are threshold cases, and that the tenability of the 
scheme of distribution of rights in such situations, adopted within a political 
community, depends on the possibility of readjusting the boundaries of political 
membership. I focused on the Court’s reference to the concept of ‘substance’ of 
rights and I suggested that the new formula created by the Court is grounded on 
a very specific way of conceiving ‘substance’: that is, substance as ‘connectedness’. 
I analysed the legal reasoning of the Court in cases where the genuine enjoyment 
formula is applied, and I highlighted that EU citizenship rights can be effectively 
protected only as long as citizenship rights are not just conceived as scattered 
individual interests.

In this chapter, I also critically discussed two renowned accounts of how the 
distribution of social goods within a political community relates to decisions 
on membership boundaries. Both these accounts and my IC model share the 
focus on processes through which political communities set, and might readjust, 
their membership boundaries. Firstly, I discussed the account proposed by Mi-
chael Walzer in Spheres of Justice, according to which decisions on membership 
boundaries come first, while decisions on distribution follow. Secondly, I shifted 
my focus on the account proposed by Seyla Benhabib in The Rights of Others, 
according to which it is possible to challenge membership boundaries on the basis 
of universalist claims. With respect to both Walzer and Benhabib’s accounts, I 
drew attention to the possible limitations of these two models when it comes 
to threshold cases such as Zambrano and Alokpa. In mapping the limitations of 
these models, I followed Locke’s scepticisms about the appeal of the doctrine of 
substance in philosophical enquiries (in Essay Concerning Human Understanding, 
Book II, Chapter XIII, § 19-20). More specifically, I examined the problem of 
infinite regress with regard to Walzer’s account of political membership, whereas 
I associated the risk of an essentialist reading of citizenship with Benhabib’s focus 
on human rights as core components of citizenship. 

A detailed analysis of both accounts laid the ground for the formulation of the IC 
model. Along the lines of Walzer’s account of membership rights, the IC model 

4 C. Raucea, ‘The Substance of Citizenship: Is It Rights All the Way down?’, The Netherlands Journal of Legal 
Philosophy [2018] 1 (forthcoming). 
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endorses the argument that a bounded community is required to order practices 
of allocation of social goods. Citizenship rights, then, can have but an ‘exclusion-
ary’ nature, because a political community is ‘a group of people committed to 
dividing, exchanging and sharing social goods first of all among themselves’.5 
In formulating the IC model, however, I distance myself from the rigid divide 
between members and non-members traced by Walzer, and from his view that, at 
the end of the day, decisions as to whether and when to shift membership bound-
aries lie only in the hands of formal members. In fact, the IC model is, instead, 
in agreement with Benhabib’s intimation that the way in which the distinction 
between members and non-members has been drawn, by the members, should, in 
principle, be challengeable. This can be done only as long as there is a counterpoint 
that can validly call into question the standpoint of formal members. However, 
the IC model differs substantially from Benhabib’s account with respect to the 
grounds on which membership boundaries can be called into question. According 
to the IC model, as it is argued in Chapter 4, membership boundaries must shift 
under the pressure of changes in the practices of allocations of social goods. So, 
the challenge to the membership structure of a political community is still moved 
by ‘insiders’ – more specifically by individuals who, in spite of lacking formal 
membership, have already been brought into the scheme of allocation of social 
goods endorsed by that community as its own distribution. The standpoint from 
which Benhabib’s critique of membership boundaries is based, instead, is one that 
transcends particular political communities and their specific internal distributive 
purposes. She argues that membership boundaries can be challenged by appeal-
ing to universalist claims based on the human rights regime. However, this kind 
of critique has the effect of loosening the functional link between membership 
boundaries and equal distribution. Once that link between distributive practices 
and political membership is loosened, the focus shifts to group identities, and the 
divide between members and non-members is blurred, rather than challenged.6  

The fourth chapter consisted of Part II of the paper ‘The Substance of Citizenship: 
Is It Rights All the Way Down?’. In this chapter, I engaged in a more detailed 
review of the argument put forward by Walzer in reference to the relationship 
between political membership and distribution. This analysis was useful to clearly 
chart the differences and continuities between the IC model and the traditional 
account of citizenship, from-status-to-rights. In selecting a representative account 
5 M. Walzer, Spheres of Justice, 22.
6 In this sense see Seyla Benhabib, ‘In Defense of Universalism-Yet Again! A Response to Critics of Situating 

the Self,’ New German Critique [2004] 62, 173-189, 188: ‘Since there is no unitary group perspective, but 
always a more or less coherent construction of group identity the perspectives of those outside a group may 
very well be part of the narrative of that group about its own identity’. 
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of the traditional model of citizenship, there are three reasons justifying why my 
choice has fallen on the account proposed by Walzer. The first reason concerns 
the evident proximity between Walzer’s account and the IC model, with regard 
to the role played by political membership in enabling and shaping the distribu-
tion of social goods within a political community.7 The second reason relates to 
the interest for deviant cases, which has informed the present research from the 
beginning. In several passages of his chapter on membership in Spheres of Justice, 
Walzer hints at the problem of newcomers in a host society, showing awareness 
of the difficulties in fitting these categories of individuals into the default posi-
tions for validly claiming membership rights, which are available according to the 
traditional from-status-to-rights model of citizenship that he endorsed.8 Whereas 
these first two reasons display a certain similarity between Walzer’s account and 
the IC model, the third reason behind my choice of engaging critically with the 
Walzerian model of membership has to do instead with a fundamental difference 
between the answer provided by Walzer to the deviant cases examined, and the 
answer I suggest by putting forward the IC model. This difference is that Walzer 
acknowledges that the traditional account of citizenship fails to adequately cover 
situations, such as the one of guest workers, in which individuals who lack formal 
status become gradually and deeply ingrained in the ‘common life’ of their host 
political community. Yet, Walzer does not consider that the emergence of these 
particular cases may give rise to a valid counterpoint to the collective right of self-
determination, which, in his account, is the right that forms the basis of decisions 
taken by formal members to exclude newcomers from access to formal political 
membership. In fact, on the one hand, Walzer carefully warns his readers that 
community self-determination entails a ‘limited’ right of closure, and that the 
emergence of these deviant situations is problematic for a host political community 
committed to the principles of democracy and equality. He even explicitly declares 
that a state, which permanently bars those long-term guest workers from whom 
it benefits from membership, can be compared to a ‘family with live-in servants’.9 
On the other hand, however, Walzer does not suggest what principles can perform 
the function of limiting the right of self-closure, nor does he clarify under which 
circumstances the act of self-closure is to be considered ‘arbitrary’, rather than in 
line with the collective right of self-determination of a political community. Thus, 
the nature of the collective right of a community’s self-determination, as presented 
in the Walzerian account, results in being untameable in practice, since there is no 

7 See M. Walzer, Spheres of Justice, 31- 32.
8 See M. Walzer, Spheres of Justice, 32-33; 42-43; 48-61. 
9 See M. Walzer, Spheres of Justice, 57.
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room for a valid counterpoint to challenge decisions taken on behalf of the formal 
members of a political community. 

In this respect, the IC model is very different from the Walzerian account. By 
departing from the argument that decisions on membership boundaries and 
decisions on the distribution of social goods are co-constitutive of a political com-
munity, I argue that there is a way out of the problem of the arbitrariness of the act 
of self-closure. According to the IC model, the membership structure of a political 
community needs to be constantly backed up by an adequate scheme of distribu-
tion of social goods, and vice-versa. This means that, according to the IC model, 
the way in which the distinction between members and non-members is drawn 
can be challenged. This may occur whenever the realization of the distributive 
pattern according to which social goods are to be allocated within a political com-
munity causes a mismatch between the pool of individuals (like Mr Zambrano) 
who have actually been involved in such a pattern, and the group of individuals 
who are formal members. When such a mismatch results in claims such as the 
ones brought by the Zambrano parents examined in the previous chapters, these 
cases can be understood as counterpoints to decisions taken only on behalf of the 
formal members of a political community. 

In light of these considerations, the difference between the IC model and the 
Walzerian account with respect to the approach to deviant cases is even clearer. 
The difference consists precisely of the way in which the two accounts look at the 
situations of living-in foreigners, like the Zambrano parents. According to the 
IC model, individuals like Mr Zambrano are not to be considered outsiders who 
can validly claim rights only on humanitarian grounds, and not on the ground 
of citizenship. Quite the opposite, according to the IC model, despite the lack of 
formal membership status, living-in foreigners, like Zambrano, can validly claim 
citizenship rights, not by virtue of their default position, but by virtue of their 
genuine link with the pattern of creation, exchange and distribution of social 
goods that their host political community is committed to realise.  

To conclude, we can then say that the traditional account from-status-to-rights 
and the newly proposed IC model share the same view on considering formal po-
litical membership a necessary condition to order the distribution of social goods 
within a political community according to the principle of equality. However, 
the two accounts differ in regard to the possibility of allowing for a corrective 
mechanism to the rigid exclusionary function of formal political membership. 
A mechanism that could then allow a political community to keep in check the 
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match between its membership structure and its distribution over time, and to 
revise its membership structure when adjustments are needed to meet any changes 
in the practices of allocation of social goods. The possibility to do so is, actually, 
the most compelling argument put forward by the IC model, since the traditional 
account of citizenship from-status-to-rights does not allow for this corrective 
mechanism.

2. Dimensions of Citizenship

One of the reasons why the present research has been set up as a multidisciplinary 
project combining legal and philosophical analysis is that the two basic questions 
about citizenship (Who should count as a citizen? and What rights pertain to citizen-
ship?) are apparently straightforward questions. But, in reality, they can convey 
different meanings depending on the distinct dimensions in which the notion 
of citizenship is situated. The three dimensions of citizenship identified within 
scholarly debate10 are the legal dimension, the political dimension, and the social 
dimension.

The legal dimension of citizenship11 is associated with juridical citizenship status, 
and with the set of rights that are attached to such status. This means that citi-
zenship, in its legal dimension, refers to a catalogue of civil, political and social 
rights,12 in combination with the legal capacity that citizens, as legal subjects, have 
in order to claim state protection for those rights by bringing cases before compe-
tent courts. Depending on which set of rights is considered to be the cornerstone 
of citizenship, we can distinguish between a liberal and a communitarian13 under-
standing of citizenship.14

10 See, among others, J. Cohen, ‘Changing Paradigms of Citizenship and the Exclusiveness of the Demos’, 
International Sociology [1999] 14 (3), 245–268. J. H. Carens, Culture, Citizenship, and Community. A 
Contextual Exploration of Justice as Evenhandedness, (Oxford University Press, 2000).

11 See Cohen,‘ Changing Paradigms of Citizenship and the Exclusiveness of the Demos’, 248. Carens, Culture, 
Citizenship, and Community, 162-166.

12 In his influential essay on Citizenship and Social Class, the sociologist Thomas Humphrey Marshall de-
scribes the modern notion of national citizenship as the outcome of a successful but gradual process of 
aggregation of different sets of rights that came in the following order: firstly civil rights were attached to 
the status, then political rights and, lastly, social rights. T. H. Marshall Citizenship and Social Class: and 
Other Essays, (Cambridge University Press, 1950).

13 See, e. g., J. Habermas, ‘Citizenship and National Identity: Some Reflections on the Future of Europe’ in 
R. Beiner (ed.) Theorizing Citizenship (State University of New York Press, 1995) 255-281, 261-264.  For 
a critical overview of both the liberal and the communitarian approach to citizenship, see also C. Mouffe, 
‘Democratic Citizenship and the Political Community’ in Community at Loose Ends, ed. Miami Theory 
Collective (University of Minnesota Press, 1991), 70-82, 71-73.

14 Another way to draw the distinction between is by using the labels of ‘liberal’ vs ‘republican’ model of 
citizenship and pairing each model with one of the dimensions of citizenship. Traditionally, the republican 
model is coupled with the political dimension of citizenship, while the liberal model is coupled with 
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According to the liberal understanding of citizenship, negative liberties are the 
cornerstone of citizenship. The primary function of citizenship status would then 
be to grant protection for those rights that individuals have vis-à-vis the state 
and other citizens.15 Conversely, according to the communitarian view, citizen-
ship rights shall primarily be understood as positive liberties. The main function 
of citizenship status according to this view would be to grant participation in 
the public sphere, rather than simply granting protection from intrusion in the 
private sphere.16

Whereas the legal dimension of citizenship focuses on the protective function of 
the law, the political dimension of citizenship zooms in on questions concerning 
law’s authorship. The political dimension of citizenship is, indeed, primarily asso-
ciated with the democratic principle of the self-rule of the People.17 Jean-Jacques 
Rousseau, in his Social Contract, offers one of the most renowned accounts of 
citizenship, in which the political dimension is predominant. In his chapter On 
Law, Rousseau introduced the principle of the self-rule of the People,18 explain-
ing that citizens are not just to be the subjects of the law, but also its authors.19 
However, Rousseau’s account of the principle of the self-rule of the People is not 
without its problems. The Social Contract is, indeed, rich with passages in which 
Rousseau detects conundrums generated by his own account of the principle 

the legal dimension of citizenship. That distinction is drawn on the ground that the republican model 
attaches greater importance to the political agency of citizens, whereas the liberal model stresses mainly 
the protective function of the law in granting individuals freedom from interference by authority or by 
other individuals. This kind of distinction is drawn, for example, in D. Leydet, ‘Citizenship’, The Stanford 
Encyclopedia of Philosophy (Spring 2014 Edition), E N. Zalta (ed.), URL = <https://plato.stanford.edu/
archives/spr2014/entries/citizenship/>. I will not follow that distinction since, in my view, it could lead 
to an oversimplification. I prefer instead to draw attention on how the two models, the liberal and the 
communitarian one, have different understandings about the legal dimension of citizenship. 

15 J. Habermas, The Inclusion of the Other: Studies in Political Theory, C. Cronin and P. DeGreiff (eds). 
(MIT Press, 1998), 239-252. F.I. Michelman, ‘Conceptions of Democracy in American Constitutional 
Argument: Voting Rights’, Florida Law Review [1989] 41, 443-490.

16 Ibid.
17 Cohen, ‘Changing Paradigms of Citizenship and the Exclusiveness of the Demos’, 249. 
18 ‘The populace that is subjected to the laws ought to be their author’, JJ Rousseau, On the Social Contract 

(1762), Book II Chap. vi ; translated and edited by D. A. Cress, introduced by P. Gay (Hackett Publishing 
Company, 1987), 38.

19 For a detailed analysis on how the notions of popular sovereignty and of the self-rule of the People, as pre-
sented in Rousseau’s Social Contract, have significant bearings on the understanding of the very idea of law, 
see: B. van Roermund, The Demos as a Plural Self  (2012) n.y.p., available in Spanish: B. van Roermund, 
El Demos como uno yo plural, o más notas al pie a Rousseau, in A. Chaparro Amaya, B. van Roermund, W. 
Herrera Romero (eds.), ¿Quiénes somos ‘nosotros’? o cómo (no)hablar en primera persona del plural, (Editorial 
Universidad del Rosario, 2015), 143- 171. Van Roermund argues that the notions of popular sovereignty 
and of the self-rule of the People, as presented in Rousseau’s Social Contract, shift the paradigm of law as a 
command to the People, to a new paradigm of law as a joint commitment of the People (as a first person 
plural).
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of the self-rule of the People and, more generally, generated by the concept of 
popular sovereignty, on which the principle of self-rule is grounded. 

One of these conundrums – which has often remained less noticed – is well-
expressed by two of Rousseau’s maxims: ‘The public wills the good that it does not 
see’ and ‘The good path it [the people] seeks must be pointed out to it’.20 In these 
two maxims, Rousseau draws attention to the problem that, on the one hand, 
the principle of the self-rule of the People presupposes a collective agent who is 
capable of acting by a common accord and who possesses the proper foresight and 
judgement to pursue the common good (or, to use Rousseau’s own words, to act 
as a ‘body politic’) while, on the other hand, a collective agent with such capacities 
does not in reality seem to be available without the mediation of a figure who is 
able ‘to propose’ rules ‘knowing’ what is good for the People.21 In fact, Rousseau 
warns that the populace, which is vested with popular sovereignty, turns out to 
be ‘a blind multitude, which often does not know what it wants (since it rarely knows 
what is good for it)’.22 The way in which Rousseau deals with this problem23 is 
by resorting to the figure of the ‘Legislator’.24 Rousseau’s Legislator epitomises 
a figure who seizes the initiative to propose basic rules ‘on behalf of the People’ 
(and, therefore, to ‘their own’ advantage) and who has, at the same time, the 
‘wisdom’ to make the order thereby established sustainable and lasting over time. 
In Rousseau’s view, then, assessing the mastery (or the lack of it) of the Legislator, 
and distinguishing the Legislator from a charlatan, are operations that are possible 
only retrospectively and in the long term.25

Temporality is also at the heart of another conundrum generated by Rousseau’s 
account of the principle of the self-rule of the People. This second conundrum 
concerns the origins of a political community. 

20 JJ Rousseau, On the Social Contract, Book II Chap. vi, 38. 
21 The contradictory nature, which Rousseau attributes to the People, is examined in detail by Honig in the 

first chapter of the book: B. Honig, Emergency Politics. Paradox, Law, Democracy (Princeton University 
Press, 2009), 18. 

22 JJ Rousseau, On the Social Contract, Book II Chap. vi, 38.
23 The problem of distinguishing the ‘will of all’ (and so the will of the blind multitude) from the ‘general 

will’, which is instead -according to Rousseau- ‘always constant, unalterable and pure’ and directed to the 
common good (Social Contract, Book IV, chapter i, 80) is critically presented as the ‘paradox of democratic 
legitimacy’ by Benhabib in S. Benhabib, ‘Deliberative rationality and models of democratic legitimacy’, 
Constellations [1994] 1 (1), 26-52. 

24 JJ Rousseau, On the Social Contract, Book II Chap. vii, 38-41.
25 Ibid. The figure of the Rousseau’s Legislator is critically examined by S. Benhabib, in ‘Deliberative Ratio-

nality’; and by Honig in B. Honig, Democracy and the Foreigner (Princeton University Press, 2001), 21-22. 
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For an emerging people to be capable of appreciating the sound maxims of politics 
and to follow the fundamental rules of statecraft, the effect would have to become 
the cause. The social spirit which ought to be the work of that institution, would 
have to preside over the institution itself. And men would be, prior to the advent 
of laws, what they ought to become by means of laws.26

In this maxim, Rousseau draws attention to the paradox of founding.27 This para-
dox is central to any account of citizenship that wants to take into consideration 
the political dimension of citizenship (and so to the IC model as well). It concerns 
the problematic relationship between the origins of a legal order and the origins 
of a self-ruling community. What makes the principle of self-rule paradoxical is 
that – to use Rousseau’s words – the effect needs to become the cause. In fact, 
the principle of self-rule assumes that the People are capable of seeing themselves 
as a community in order to give themselves their own law (so, the People are 
the cause of the legal order). However, at the same time, it is precisely through 
institutionalised forms of representation and organization of collective life, which 
are made possible by the law, that the People can emerge as a community (and, 
therefore, the emergence of the People is also an effect of the legal order).28 A 
question arises, then, from the paradox of founding: How does the ‘self ’ at play 
in the principle of the self-rule of the People come about?29 In the Social Contract, 
there are no straightforward answers addressing this question. 

The political dimension of citizenship, and therefore the principle of self-rule of 
the People, together with the conundrums that come with it, have, however, been 
examined in various forms within contemporary literature. Jürgen Habermas, for 
example, engages with the principle of self-legislation by citizens in chapter 3 
of his Between Facts and Norms. He explains that the democratic requirement, 
according to which ‘Those subject to law as its addressees can at the same time un-
derstand themselves as authors of law’, can be met only as long as we conceive 

26 JJ Rousseau, On the Social Contract, Book II Chap. vii, 40.
27 This problem is discussed and reframed, among others, by Honig as the ‘paradox of politics’. See B. Honig, 

Emergency Politics, 17-39. 
28 An inquiry into the relation between the emergence of a legal order and the emergence of a self-ruling 

community has been developed, with a particular reference to the EU legal order, by Hans Lindahl: ‘the 
collective subject of constituent power is both necessarily presupposed as existing before the creation of a legal 
order and created retrospectively, in view of realising a future community’. See H. Lindahl, ‘Acquiring a 
Community: The Acquis and the Institution of European Legal Order’, in European Law Journal [2003] 9 
(4), 433-450, 450. 

29 To examine how this question is still at the heart of the contemporary debate concerning, for example, 
the emergence of the EU legal order, see Lindahl, Acquiring community, 441. I deal with this question in 
Chapter 4 when I distinguish two possible meanings (We-the Members of a political community / We- the 
Participants in the distribution of social goods) for the same referent ‘We the People’. 
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public autonomy and private autonomy as co-original.30 The co-originality of 
public autonomy and private autonomy means that each of the two forms of 
autonomy conceptually presupposes the other, since public autonomy can only be 
fully realized if private autonomy is fully realized (and vice versa).31 Habermas also 
resorts to this argument about the co-originality of public and private autonomy 
in order to engage, in an original manner, with the paradox of founding. In fact, 
according to Habermas, the argument about co-originality would help to expose 
that the paradox, that ‘the effect needs to become the cause’, is only apparent. 
First of all, Habermas stresses that the way in which the principle of the self-rule 
of the People is articulated in the contemporary debate partially differs from its 
formulation in the Social Contract, which we have examined. In fact, according 
to the classical conception presented in the Social Contract, the principle of the 
self-rule of the People solely requires that the law, which the People give to them-
selves, is an expression of the general will of the body politic. The contemporary 
conception of the principle of the self-rule of the People, instead, seems to put 
an extra constraint on the exercise of popular sovereignty. In fact, the principle 
of the self-rule of the People, in the contemporary debate, is also associated with 
the constitutional exercise of power. This means that, nowadays, the principle of 
the self-rule of the People needs to be interpreted in line with the rule of law. This 
interpretation requires that democratic will-formation not violate rights that have 
been positively enacted as basic rights.32 

This interpretation, however, once again echoes the conceptual problem already 
detected by Rousseau, that the ‘effect needs to become the cause’: How is it 
possible for rights, which are considered to be the ‘outcome’ of the process of 
the self-ruling of the People, to simultaneously be constraints on the exercise of 
popular sovereignty, and so precursory to the process of self-ruling? Habermas 
deals with this problem by arguing that his argument about the co-originality 

30 J. Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy, W. Rehg 
(trans.) (MIT Press, 1996), 120-131.

31 This is how Habermas briefly restates his argument about the ‘co-originality’ of private and public au-
tonomy: ‘In a certain way, we consider both principles as equally original. One is not possible without the 
other, but neither sets limits on the other. The intuition of “co-originality” can also be expressed thus: private 
and public autonomy require each other. The two concepts are interdependent; they are related to each other by 
material implication. Citizens can make an appropriate use of their public autonomy, as guaranteed by political 
rights, only if they are sufficiently independent in virtue of an equally protected private autonomy in their life 
conduct. But members of society actually enjoy their equal private autonomy to an equal extent—that is, equally 
distributed individual liberties have “equal value” for them—only if as citizens they make an appropriate use of 
their political autonomy.’ in J. Habermas, ‘Constitutional Democracy: A Paradoxical Union of Contradic-
tory Principles?’, in Political Theory [2001] 29 (6), 766-781, 767.

32 J. Habermas, ‘Constitutional Democracy’, 766. See also A. Ferrara, ‘Of Boats and Principles: Reflections 
on Habermas’s Constitutional Democracy’, in Political Theory [2001] 29 (6), 782-791.
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of public and private autonomy shows that this question is not well-formulated. 
This is so because the law-making process, which is expressive of the principle 
of the self-rule of the People, and the basic rights, which are expressions of the 
rule of law, are not to be conceived as standing in a relation of cause/effect, or of 
antecedent/consequent, to each other: 

The rule of law neither precedes the will of the sovereign nor issues from that will. 
Rather, the rule of law is inscribed in political self-legislation, just as the categorical 
imperative—the idea that only universalizable maxims capable of universal con-
sent, are legitimate and reasonable in the sense of showing equal respect for each 
person—is inscribed in moral self-legislation.33

In other words, according to Habermas, the limits of the principle of self-rule are 
neither ‘prior’ nor ‘posterior’ to the practice of self-ruling. Rather, these limits 
work as ‘the constitutive rules of the game’ (like the rules of football), in the sense 
that they enable the practice of self-ruling; and the practice of self-ruling would 
not exist independently of, or prior to, such rules.34 Thanks to this distinctive way 
of interpreting the relation between the law-making process and the rule of law, 
Habermas is able to avoid committing his theory to a strong connection between 
the principle of the self-rule of the People and the founding moment. 

According to Habermas, the issue as to what rules should inform the actualisation 
of the principle of the self-rule of the People is not just a backward-looking ques-
tion. Thus, it is not a question that only concerns the origins of a self-ruling polity 
and the origins of a legal system. On the contrary, he argues, the issue of what 
rules should inform the actualisation of the principle of the self-rule of the People 
is a question about the ‘tradition-building project’35 in which the People engage 
through the practice of self-ruling; it is, therefore, future-oriented. This question 
could be phrased thusly: ‘How is the principle of the self-rule of the People to 
be actualised in the present?’. It is precisely because of this tradition-building 
project that the principle of the self-rule of the People requires the continuation 
of the founding event in the present. The democratic practice of law-making shall, 
thus, be considered from a long-term perspective and shall be interpreted as a 
‘self-correcting learning process’. 36 

33 J. Habermas, ‘Constitutional Democracy’, 778-779.
34 See also A. Ferrara, ‘Of Boats and Principles’, 783.
35 J. Habermas, ‘Constitutional Democracy’, 774.
36 Ibid.
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By resorting to the argument of the co-originality of public and private autonomy, 
Habermas proposes an original solution to address one of the problems detected 
by Rousseau, namely that which concerns the content and process of law-making 
in connection with the principle of self-rule. However, Habermas’ argument of 
co-originality has, instead, little to say about the other conundrum detected by 
Rousseau, i.e. the problem of the composition of the People.  

The argument that the principle of the self-rule of the People requires the con-
tinuation of the founding event in the present is also put forward by another 
contemporary author who focuses on the political dimension of citizenship: Seyla 
Benhabib. Benhabib actually engages with the principle of the self-rule of the 
People, suggesting an original cosmopolitan twist to the interpretation of such a 
principle. She detects two problematic aspects with respect to the principle of the 
self-rule of the People. The first aspect concerns the composition of ‘the People’.37  
The second concerns the content of norms set through the application of the self-
rule principle.38 In order to address these two problematic aspects of the principle 
of the self-rule of the People, Benhabib introduces the notion of ‘democratic itera-
tions’.39 By democratic iterations, Benhabib means all those practices (including 
claiming rights and using rights), through which all individuals who are subject 
to the law can contribute to the articulation of the law’s meaning. In other words, 
democratic iterations are actually the continuation of the founding event in the 
present, since these iterations give expression to the principle of law’s authorship 

37 With regard to the composition of the People, Benhabib is concerned with the mismatch between those 
who are subject to the law and those who are entitled to be its authors: ‘(…) there has never been a perfect 
overlap between the circle of those who stand under the law’s authority and those recognized as full members of 
the demos.’ S. Benhabib et al., Another Cosmopolitanism: Hospitality, Sovereignty, and Democratic Iterations, 
R. Post (Ed.), (Oxford University Press, 2006), 35.

38 With regard to the second aspect, Benhabib draws attention to the fact that in modern liberal democracies 
the principle of the People’s authorship of the law goes hand in hand with the production of cosmopolitan 
norms (such as Human Rights Law, Refugee Law, Migration Law, and in general norms that do not 
limit the enjoyment of rights to full citizens). ‘ (…) Cosmopolitan norms, from crimes against humanity to 
norms extending to refuge, asylum, and immigration have caught most liberal democracies within a network of 
obligations to recognize certain rights claims’, S. Benhabib, Another Cosmopolitanism, 36, 70-74.

39 S. Benhabib, The Rights of Others. Aliens, Residents and Citizens, (Cambridge University Press, 2004), 
19-21; 113-169; 171- 183. S. Benhabib, ‘Democratic Exclusions and Democratic Iterations: Dilemmas 
of `Just Membership’ and Prospects of Cosmopolitan Federalism’, in European Journal of Political Theory 
[2007] 6 (4) 445-462. In Benhabib’s words, democratic iterations are ‘complex processes of public argument, 
deliberation, and exchange through which universalist rights claims and principles are contested and contextual-
ized, invoked and revoked, posited and positioned, throughout legal and political institutions, as well as in the 
associations of civil society. These can take place in the “strong” public bodies of legislatives, the judiciary, and 
the executive, as well as in the informal and “weak” publics of civil society associations and the media’ (The 
Rights of Others, 179). Democratic iterations are also described as ‘complex ways of mediating the will- and 
opinion-formation of democratic majorities and cosmopolitan norms’ (Another Cosmopolitanism, 45).
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and allow individuals, who are not formally included in the demos, to take part 
in processes of self-ruling. 

As we have seen, the first dimension of citizenship (the legal dimension) focuses on 
citizenship as a protective legal status, to which a bundle of rights is attached. The 
second dimension of citizenship (the political dimension) focuses instead on the 
problem of law’s authorship and on the principle of self-rule: In this framework, 
citizenship rights are the rights that the members of a political community (the 
People) agree to give to themselves. The third dimension of citizenship, the social 
dimension, regards what we could broadly define as the ‘background’ from which 
citizenship emerges. This ‘background’ consists of a web of cultural, economic, 
social and interpersonal relationships that connect individuals. 

In the literature, there is no uniform way of referring to the third dimension of 
citizenship. For instance, Habermas refers to this dimension by critically report-
ing the communitarian understanding of citizenship, according to which citizens 
are integrated in the political community as parts of a whole, and by discuss-
ing the notion of ‘social identity’, which is the background of shared traditions 
and recognised institutions from which individual personal identities emerge.40 
Carens, instead, refers to the third dimension as the ‘psychological dimension of 
membership’. Under this heading, he examines the ways in which individuals feel 
that they belong to a community or are connected to a certain group.41 Cohen, 
yet again differing from the other two views, refers to the third dimension of 
citizenship as the ‘Social Membership dimension’. In particular, he stresses how 
the social bonds that tie together those who identify themselves as belonging to 
the same group, are able to generate forms of political engagement and solidarity 
among the members of the group.42 Another interesting conception of the social 
dimension of citizenship is provided by Walzer, who refers to the notion of ‘civil 
society’ by defining it ‘as the set of uncoerced human associations and also the set 
of relational networks –formed for the sake of family, faith, interest, and ideology 
that fill that space’.43 

40 See, e. g., J. Habermas, ‘Citizenship and National Identity: Some Reflections on the Future of Europe’, 
262.

41 See Carens, Culture, Citizenship, and Community,18, 162-166.
42 See Cohen, ‘Changing Paradigms of Citizenship and the Exclusiveness of the Demos’, 248.
43 M. Walzer, ‘The Civil Society Argument’ in R. Beiner (ed.) Theorizing Citizenship (State University of New 

York Press, 1995), 153-174, 153. 
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Despite the different labels attached to the third dimension of citizenship by dif-
ferent scholars, there are two common traits that the different ways of presenting 
the third dimension of citizenship share. The first common trait is the attention 
paid to the relationship between individual and community. The second is the 
argument that the legal and the political dimensions of citizenship alone are not 
able to capture the multiple facets of the social identities that individuals form. 
Carens, for instance, argues that individuals can experience a ‘variability of the 
sense of belonging’, which means that individuals can see themselves as belonging 
to different social groups on the basis of different aspects of their identities (such 
as sexual orientation, religion, race, cultural background, or social class). Carens’ 
concern is, then, examining how these experiences of identification with different 
social groups should, or should not, impact on the legal and political dimensions 
of citizenship. 

Yet, the relationship between individual and community is not a matter that 
relates only to the third dimension of citizenship. Quite the opposite, no matter 
what dimension of citizenship is given prominence, no account of citizenship can 
do without considering both the idea of individual entitlements, and the idea 
of an attachment to a particular community.44 As concerns my research project, 
even though I have been referring to the interplay between the individual and 
community, in the previous chapters, by explicitly engaging with arguments that 
are usually linked to the first two dimensions of citizenship (such as the theme 
of legal statuses and sets of rights, and the theme of political membership and 
allocation of social goods), the third dimension certainly was not left out of the 
picture. On the one hand, it is true that themes such as social identities, group 
identification and suchlike have been left out of the scope of the collected articles. 
On the other hand, however, this does not mean that I entirely disregarded the is-
sues relating to the social dimension of citizenship. On the contrary, the IC model 
looks carefully into the web of economic, social and interpersonal relationships 
that connect individuals and that could be broadly defined as the ‘background’ 
from which citizenship emerges. Especially in Chapter 4, I examined this web of 
relations (both as a legal status and as political membership), in connection with 
distributive questions. At the end of the day, the IC model I propose could be read 
precisely as a model that puts the political and the social dimension of citizenship 
into a complementary relationship. This is so because it argues that occurrences 
that affect the web of economic, social and interpersonal relations, which connect 
individuals, do not just stay in the ‘background’ of citizenship. On the contrary, 

44 See and W. Kymlicka, W. Norman, ‘Return of the Citizen: A Survey of Recent Work on Citizenship 
Theory’, Ethics [1994] 104 (2), 352–381, 352.
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under certain conditions, these occurrences come to the fore as a matter of pro-
duction and allocation of social goods, requiring a political community to adjust 
its membership structure in order to sustain the pattern of distribution of social 
goods, which that political community is committed to realise. 

3. The Invertible Citizenship Model 
The findings of the previous chapters have led to the formulation of an original 
model of citizenship: The Invertible Citizenship (IC) model. The merit of the IC 
model is how it draws attention to the importance of the collective and distribu-
tive dimensions of citizenship. Another merit is that the IC model acknowledges a 
functional link between political membership and access to rights. Analysing the 
selected body of case law through the lens of the IC model allowed me to take a 
special stance on the disputed rights. For instance, by enquiring into the collective 
and distributive dimensions of EU citizenship, I did not examine the Zambrano 
saga as a singular case of indulgence of the Court, but instead I looked for connec-
tions between such apparently deviant cases and general rules on EU Citizenship. 
In fact, generally, it is precisely the deviant cases from which we can learn the 
conceptual structure of a certain domain of knowledge, and in this case, I used 
the apparently ‘exceptional’ Zambrano saga to study the basics of EU citizenship.  
The main tenets of the IC model are:

(1) The membership boundaries of a political community need to match with 
the agreed scheme of allocation of social goods to which that community is 
committed; 

(2) This match needs to be secured over time. Therefore, changes in the agreed 
scheme of allocation of social goods require, in principle, resetting the mem-
bership boundaries of that political community.

The first tenet is generally in line with a classical account of citizenship from-status-
to-rights, like the one proposed by Michael Walzer in his Sphere of Justice, which I 
have reported and analysed in detail on several occasions in the previous chapters. 
The second tenet requires, instead, a partial revision of this classical account. The 
partial revision I propose is clarified by the second tenet of the IC model.45 The 
analysis carried out in the previous chapters showed that there are threshold cases 
(such as Zambrano) that escape the traditional account of citizenship from-status-

45 I have introduced this partial revision of the classical account of citizenship in the second chapter, see 
section II of the paper ‘European Citizenship and the Right To Reside: “No One On The Outside Has A 
Right To Be Inside?” ’(473-477) and I’ve dealt with it extensively in Chapter 4. 
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to-rights. This is so because, in these cases, the scheme of allocation of social goods 
agreed within a political community requires the counting into such a scheme 
of certain individuals who lack formal political status. When this happens, so 
my argument goes, then the political community needs to adjust its membership 
boundaries in order to include, as full members, all those that the same political 
community has already included tacitly in the scheme of allocation of social goods 
it endorses as its own distribution. The adjustments on formal membership, which 
make this model of citizenship ‘invertible’ from-rights-to-status, are justified in 
order to let citizenship keep its function. That is, as expressed in tenet (1), match-
ing membership boundaries of a political community with the agreed scheme of 
allocation of social goods which that community is committed to realise as its own 
distribution.

The IC model challenges the traditional understanding of the relationship be-
tween status and rights (and of the relationship between political membership and 
access to distribution of social goods). The challenge is expressed by the argument 
that, according to the function of citizenship endorsed by tenet (1) and made 
sustainable by tenet (2) of the IC model, the capacity of making valid claims with 
regard to citizenship rights does not necessarily follow from the possession of 
formal citizenship status. Such capacity is rather connected with a link between 
an individual and a political community, every time such a link is to be considered 
as genuine and not rejected in light of the actual practices of that community. 
More specifically, I argue that having citizenship rights is a function of the actual 
participation in those practices of the creation and exchange of social goods that 
sustain the scheme of allocation of social goods that a political community is com-
mitted to realise as its own distribution. The number of individuals who can take 
part in the practices of creation and exchange of social goods (and that by their 
participation can then tacitly sustain and alter the scheme of allocation originally 
agreed upon) is never a priori determinable, nor can it be determined once and for 
all. Therefore, such flexibility and openness of the scheme of allocation of social 
goods that a political community is committed to realise shall be conditional on 
and reflected by a possibility of readjusting membership boundaries on the basis 
of distributive choices. The incapacity of membership boundaries to foreclose for 
non-members the possibility of taking part in the allocation of social goods is not 
an incapacity that comes in only at a later stage. Thus, it is not only due to the 
passing of time. It is rather an incapacity that is already present at the time of the 
initial setting of boundaries. This initial and permanent incapacity of a politi-
cal community to set its membership boundaries once and for all is, then, what 
requires every political community to reiterate its founding event in the present. 
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In the previous section, I have briefly exposed how contemporary authors deal 
with the problem of the reiteration of the founding moment in the present.46 And, 
especially in the fourth chapter of this thesis, I have dealt with the incapacity of a 
political community to set its membership boundaries once and for all.47 In that 
chapter, I illustrated the problem by using the practical example of the East-point 
story. In that story, volunteers put in place a committee responsible for arranging 
a summer party on behalf of an indeterminate group (the ‘East-point people’). 
However, it is only at a later point in time that the committee has to face ‘unusual’ 
registrations to the party by people who were initially excluded, but who, upon 
facing actual exclusion, then provide reasonable grounds for being counted in. 
The committee is then urged to reconsider the question ‘Who are the East-point 
people?’ and reorient the breadth of its representation.  

All the previous chapters concluded that, besides the cases in which individuals 
who possess formal citizenship status can validly claim citizenship rights,48 those 
individuals who lack formal political membership can actually establish a genuine 
link with a host political community, and therefore validly claim citizenship 
rights, any time they become deeply embedded into the distributive scheme of 
social goods which the political community, within which they have taken place, 
is committed to realise.

By stressing the value of actual participation in distributive practices, however, 
the IC model does not void the role of citizenship status of any meaning. If we 
consider the national context, for instance, in most of the cases in which national 
citizenship rights are claimed, indeed, the capacity for making valid claims in 
respect to citizenship rights coincides with the possession of citizenship status. In 
fact, we can say that, as a general rule, the possession of citizenship status exempts 
citizens from the burden of providing extra evidence to prove that they have a 
genuine link with the political community to which they formally belong. 

The traditional model from-status-to-rights successfully accounts for the majority 
of cases, because citizenship status institutionalises a presumption, according to 

46 See above the reference to Habermas’ account of democratic practices as a ‘self-correcting learning process’, 
in J. Habermas, ‘Constitutional Democracy: A Paradoxical Union of Contradictory Principles?’, Political 
Theory [2001] 29 (6), 766-781, 774. And see also the reference to Benhabib’s notion of ‘democratic itera-
tions’ in S. Benhabib, ‘Democratic Exclusions and Democratic Iterations: Dilemmas of `Just Membership’ 
and Prospects of Cosmopolitan Federalism’, European Journal of Political Theory [2007] 6 (4) 445-462.

47 See C. Raucea, ‘The Substance of Citizenship: Is it rights all the way down?’,  23-27.
48 These cases are, actually, successfully accounted for by the classical model of citizenship from-status-to-

rights.



160

Chapter 5   |  Towards an Invertible Citizenship Model 

which individuals who are citizens of a particular political community are entitled, 
within the legal order of that political community, to frame their individual rights 
as part of a collective enterprise: the realisation of the scheme of allocation of so-
cial goods agreed by that political community as its own distribution. In general, 
once the possession of formal citizenship status is proven, no additional evidence 
is required to prove that a genuine link exists between the individual claiming 
rights and the political community to which the citizen formally belongs. Hence, 
we could say that those who possess formal citizenship status are able to secure 
for themselves a ‘default position’ for claiming citizenship rights in the political 
community to which they formally belong. Accordingly, for those who do not 
possess formal citizenship status, there is a presumption against the existence of 
such a genuine link with their host political community and, consequently, also a 
presumption against their entitlement to citizenship rights. 

The classical account of citizenship, according to which decisions on membership 
boundaries come first and decisions on distribution follow, provides an adequate 
framework to represent the relationship between status and rights in respect to 
those cases in which the individuals involved in the adjudication of rights are in 
the ‘default positions’. Thus, this framework adequately represents those cases, in 
which the individuals claiming citizenship rights are both formal members and 
do, in practice, have a genuine link with the political community to which they 
formally belong, as well as those cases, in which the individuals claiming citizen-
ship rights lack both formal political membership and, practically, a genuine link 
with the political community that hosts them. In the former cases, the rights 
claims are valid, whereas in the latter cases, the rights claims are invalid. 

However, what about the cases, in which individuals who lack formal political 
membership do, in practice, satisfy the condition of having a genuine link with 
the political community that hosts them? These cases are not successfully served 
by the default positions available within the classical model of citizenship, and 
the present doctoral project has been precisely directed towards addressing this 
problem. 

As we have seen in the previous chapters, the focus of this research is not so much 
on cases involving exclusively formal citizens who claim rights from a default 
position, nor on non-formal members who lack a genuine link with the host 
political community. Rather, the research focuses on deviant cases in which the 
possession of formal citizenship status does not per se grant access to rights, and 
on deviant cases in which non-formal members do have a genuine link with a 
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hosting political community, with this genuine link providing them with access to 
rights pertaining to citizenship. In this sense, from the beginning of this research, 
the choice of zooming in on EU citizenship has allowed me to base my analysis 
on a practical scenario which is atypical, in the sense that, according to EU Law, 
the sole possession of formal EU citizenship status is not enough to give rise to 
a default position for validly claiming EU citizenship rights.49 In addition, the 
selection of the body of case law analysed in the previous chapters specifically 
targets situations in which the peculiarities of EU law and of EU citizenship might 
showcase deviant cases more clearly. The select body of case law concerns cases in 
which the enjoyment of citizenship rights can only be secured for certain formal 
members by preventing the exclusion, from the pattern of distribution of social 
goods to which the political community is committed to realise, of individuals 
who formally lack citizenship status. It also concerns cases where TCNs had, in 
practice, established a genuine link with the EU legal order. 

These cases, at first glance, represent a ‘deviation’ from the general rule that ac-
counts for the relationship between citizenship status and rights in default situa-
tions. However, I have found arguments to the effect that the apparently ‘deviant’ 
cases, in which individuals lacking formal political membership are counted as 
necessary participants in the practices of allocation of social goods that a politi-
cal community endorses as its own distribution, reveal, in reality, the origins of 
citizenship and its genuine functioning: That is, the purpose of matching political 
membership with participation in practices of allocations of social goods.

The core of the IC model can, therefore, be formulated as follows: Being in a 
default position for claiming citizenship rights (i.e. being a citizen) is not a ‘neces-
sary’ condition for validly claiming citizenship rights. In contrast to the classical 
account of citizenship from-status-to-rights according to which the distinction 
between members and non-members necessarily grounds the enjoyment of 
citizenship rights, the IC model places the enjoyment of citizenship rights and 
political membership in a mutually constitutive role. Therefore, in certain situa-
tions, citizenship is invertible and decisions concerning the enjoyment of citizen-
ship rights can take precedence over the formal distinction between members 
and non-members. This happens when a political community needs to reset its 
membership boundaries in order to live up to its distributive commitments and to 
secure for its members the enjoyment of citizenship rights. 

49 Broadly speaking, we could say in fact that in the EU context a default position to validly claim EU 
citizenship rights combines the possession of the EU citizen status with a link to EU Free Movement.
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4. ‘Who Else Should be in Charge?’
This excursus into the most distinctive traits of the IC model has brought to the 
fore the argument that formal political membership falls short of capturing the 
entire pool of individuals who take part in the practices of allocation of social 
goods. Deviant cases are useful, since they reveal this incapacity of formal political 
membership to mirror in exact terms the indeterminate collective point of view 
that is entrenched in the practices of creation and exchange of social goods, which 
sustain the scheme of allocation of social goods that a political community agreed 
to realise as its own distribution. To cope with these cases, the IC model proposes 
a revision of the membership structure. The possibility that the meaning and 
extent of political membership may change over time was not entirely neglected 
by Walzer. In fact, in a passage of his Spheres of Justice, Walzer observes: 

‘Membership as a social good is constituted by our understanding; its value is fixed 
by our work and conversation; and then we are in charge (who else could be in 
charge?) of its distribution’.50 

This quote is particularly revealing about the different ways in which the Walzerian 
account and the IC model approach the problem of changes in political member-
ship structure over time. Apparently, Walzer takes it for granted that there is a 
perfect congruence between the collective point of view voiced by the expression 
‘We are in charge’ and the one embedded in the expressions ‘our understanding 
(…) our work and conversation’. And it is precisely in light of this presumed 
congruence that Walzer formulates his rhetorical question, asking who else, apart 
from formal members, could be in charge of deciding on political boundaries. Yet, 
according to the IC model, there is always the possibility that individuals who lack 
formal political membership are, in practice, integral parts of the collective point 
of view voiced by the expressions ‘our understanding (…) our work and conversa-
tion’. Precisely by virtue of their contributions, which are compatible, and in 
certain cases (such as Zambrano) even essential, to the realisation of the scheme 
of allocation of social goods agreed upon by a political community as its own 
distribution, these individuals should also be in charge of shaping and distributing 
this special kind of social good, which goes under the name of membership, too. 

By zooming in on the inability of formal political membership to faithfully re-
flect the sense of collective purposiveness at play in distributive practices, the IC 
model engages with Rousseau’s conundrum presented at the very beginning of this 

50 See M. Walzer, Spheres of Justice, 32.
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chapter. As Rousseau points out, the conundrum consists in distinguishing a mere 
multitude (an aggregation) from the People (an association),51 and in understand-
ing how the life of a political community depends on the interplay between these 
two modes of acting together, which a collective can take on. In the IC model, 
these two modes of acting together, which a collective can take on, have been dif-
ferentiated as ‘We, the participants’ (which could be matched with the Rousseau’s 
notion of ‘multitude’) and as ‘We, the members’ (which could be matched with 
the Rousseau’s notion of ‘the People’).

In Chapter 4, I used the East-point story to show, in an intuitive way, both the 
distinction of these two modes of acting together, and how the actual participation 
in a common enterprise (distribution of social goods with respect to citizenship, 
and the arrangement of a summer party with respect to the East-point story) 
grounds the right to partake in the benefits (and in the burdens) of such a com-
mon enterprise. 

Formal membership52 is certainly very useful in order to carry on a common 
enterprise53 in a sustainable manner, and to try to secure the possibility of sharing 
both the benefits and the burdens of the common enterprise to all participants.54 
However, the possibility of partaking in the benefits and to equally share the 
burdens of a common enterprise does not stem from formal membership. Valid 
standing to bring claims on the basis of the benefits deriving from a common 
enterprise needs to be directly backed up by the actual involvement of participants 
in the common enterprise.

As I have explained in the previous section, in the majority of cases, formal 
membership status works as a default position for validly claiming citizenship 
rights. However, there are cases in which foreigners living in the host state (like 
Mr Zambrano), in spite of a lack of formal membership status, can validly claim 
citizenship rights – not by virtue of their default position, but by virtue of their 

51 JJ Rousseau, On the Social Contract (1762) translated and edited by D. A. Cress, introduced by P. Gay 
(Hackett Publishing Company, 1987), Book I, Chap. vi, 23; Book I, Chap. vi, 23, Book II, Chap iv, 32.

52 Which in the East-point story was equated with formal residence in the East-point tower, as testified by 
means of formal registration with the municipality.

53 Which in the story is the plan for arranging the East-point summer barbeque.
54 In the story, the formal residence was counted initially as valid criterion to start with the practical organi-

zation of the summer barbecue. Formal residence was indeed useful to decide who shall be contacted via 
mail and informed about the possibility to volunteer in the organizing committee and to join the party. 
However, at the end of the story, it turns out that there are individuals who are to be considered part of 
the East-point community and cannot be excluded from the party even though they are not registered as 
formal residents of the Tower. 
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genuine link with the pattern of allocation of social goods which their host po-
litical community endorsed as its own distribution. In fact, said foreigners, who 
cannot be counted as part of the first person plural perspective determined by the 
formal membership structure (We, the members), nevertheless become part of the 
first person plural perspective at play in the practices of creation, exchange and 
distribution of social goods (We, the participants), which hold their host political 
community together.    

There is another, more formal, way of formulating this argument, by referring 
to the theory of joint commitment55, as a source of political obligations56 and 
rights57, proposed by Margaret Gilbert. The reason why I consider it extremely 
fruitful to conclude this dissertation by referring to Gilbert’s account of joint 
commitment, and by offering some reflections on the possible links between her 
account and the IC model, is that Gilbert’s account provides a simple, but power-
ful, theoretical framework to anchor three basic propositions that sum up the 
finding of the present research. These three propositions are: 

*	 P1: In general, citizenship status works as a ‘default position’ for validly claiming 
citizenship rights. However, rights pertaining to citizenship are not derived from 
the formal possession of citizen status.

*	 P2: Rights and obligations towards a political community are directly grounded in 
participation in the common distributive enterprise to which a political community 
is committed. Hence, what allows individuals to validly claim citizenship rights 
within a political community is their participation in the practices of creation, 
exchange and distribution of social goods, which sustain the scheme of allocation 
of social goods that such political community is committed to realise as its own 
distribution. 

*	 P3: A common distributive enterprise entails the interplay of two plural points of 
view. On the one hand, it entails the plural point view of ‘the People’, that is the 
point of view of a defined group (We, the members), which is necessarily mediated 
through representation. That point of view is at play when authoritative decisions 

55 M. Gilbert, Joint Commitment: How We Make the Social World (Oxford University Press, 2014). In particu-
lar, see Part IV ‘Political life’, 341-427.

56 M. Gilbert, A Theory of Political Obligation, (Oxford University Press, 2006). 
57 M. Gilbert, ‘Giving Claim-Rights Their Due’, in B. Bix, H. Spector (eds), Rights: Concepts and Contexts, 

(Ashgate, 2012), 301-323.
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on how to carry on a common distributive enterprise need to be taken. On the 
other hand, a common enterprise also needs to be backed up by a collective point of 
view that is instead embedded in scattered practices (We, the participants), which 
may be counted as (not rejected) participation in the common enterprise. Often, 
this latter collective point of view remains tacit, in the sense that the mediation of 
formal representation is not always necessary to let individuals keep running their 
common enterprise.

In support of P1 and P2, I propose to look at how Gilbert accounts for the stand-
ing of participants in joint activity.58 According to Gilbert, each participant in a 
joint activity has standing to demand that other participants act in a way that is 
adequate to the pursuit of their joint activity. Parties of a joint activity are, then, 
in a position to make demands of one another simply by virtue of their participa-
tion in the joint activity. For this reason, we can say that ‘[t]he standing of the 
participants is a function of their joint activity’.59 

For what concerns citizenship, the joint activity at issue is the creation and ex-
change of social goods and, more specifically, the distribution of social goods 
according to the principle of equality. Participants in the practices of creation and 
exchange of social goods thus have standing to demand the equal distribution of 
social goods from one another, simply by virtue of their participation in the rela-
tive practices of creation and exchange of social goods. Citizenship rights are, for 
that reason, membership rights in the sense that they are always valid in respect to 
a particular political community,60 and have their own source in the joint activity 
itself, to which a specific political community is committed. 

Gilbert’s account also supports the argument, which I have presented on several 
occasions in the previous chapters, that citizenship rights are not to be considered 
as self-standing entitlements. Quite the opposite, each citizenship right is a parcel 
of a complex pattern of a distribution of rights. This is so because, as Gilbert 
suggests,61 obligations and rights62 are part and parcel of a joint activity and, 

58 M. Gilbert, A Theory of Political Obligation, 103- 106.
59 Ibid., 104.
60 That feature, for example, is what differentiates claims to citizenship rights (which are valid only in respect 

to a specific political community) from claims to human rights (which can be addressed, instead, towards 
anyone).  

61 M. Gilbert, A Theory of Political Obligation, 105.
62 M. Gilbert, Joint Commitment: How We Make the Social World (Oxford University Press, 2014), 421.
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together, secure those actions and conditions that are adequate for the pursuit of 
the joint activity as such. 

In support of P3, I propose to look at how Gilbert defines a joint commitment in 
its general form.63 According to Gilbert: 

For any joint commitment, the parties are jointly committed to phi (to do something) 
as a body’.64

I would like to draw attention to the fact that this definition entails a twofold sense 
of plurality,65 since it refers to two different features, which together characterise 
the relation among the participants in a joint commitment.66 These two features 
can also be related to two modes of acting in common that a collective can take 
on, to which I was referring at the beginning of this section, when discussing the 
distinction between ‘We, the members’ and ‘We, the participants’. 

The first feature is expressed by the adverb ‘jointly’: The parties of a joint com-
mitment, indeed, need to be jointly committed to do something. This means that 
their commitment is a commitment of from of them all (and not a product of 
concurrent personal commitments). Another way to express this feature is to af-
firm that all parties of such joint commitment are co-authors of said commitment 
and co-authors of the enterprise that they are jointly committed to undertake.67

The second feature is expressed by the phrase ‘as a body’. This phrase refers, in 
particular, to the way in which the parties of a joint commitment have to act to 
pursue what they are committed to do together. Gilbert clarifies the way in which 
the phrase ‘as a body’ is to be intended,68 stating that the parties need to act ‘as 
one’, ‘as a unit’ and so are committed to emulate a single person in doing whatever 
action conforms to their commitment. 

63 Ibid., 7. With a specific reference to the function of joint commitment in political life, see Ibid., 420.
64 Ibid., 7.
65 Gilbert does not explicitly spell out the distinction between these two different senses of plurality. How-

ever, I will refer to a practical example proposed by Gilbert in order to show how the reading I propose 
does not distort her model and it, indeed, helps to clarify how joint commitment works over time. 

66 A twofold sense of plurality is signalled also in B. van Roermund, The Demos as a Plural Self. Or: Some More 
Footnotes to Rousseau (not yet published). In this paper, van Roermund distinguishes between the two ways 
in which the modifier ‘jointly’ is used in Gilbert’s definition of joint commitment, that is: to be (1) ‘jointly’ 
committed to phi (2) ‘jointly’. 

67 M. Gilbert, Joint Commitment: How We Make the Social World (Oxford University Press, 2014), 420-421. 
68 Ibid., 370. 
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Gilbert herself acknowledges that a parallel can be drawn between her account 
and the way in which Rousseau approaches the problem of the ‘acting in com-
mon’ of a political community, in his Social Contract.69 In my view, an interesting 
parallel can be drawn between the two accounts precisely on the basis that both 
accounts reflect upon two modes of acting in common that a collective can take 
on. Remember, Rousseau does so by pointing at some conditions which allow us 
to distinguish a mere multitude (an aggregation) from the People (an association). 
These elements are the ‘act in concert’ of many;70 a ‘common interest’, which 
unites the many and which orients their ‘general will’;71 and the relation of 
‘mutual commitments’, which binds together the individuals forming the body 
politic.72 But this distinction between, on the one hand, the blind multitude as an 
aggregation of forces capable of acting together, and, on the other hand, the ‘body 
politic’ which is capable of acting in concert as one, is a relative one. The former 
is, in a sense, preserved in the latter as its condition, much as the latter is already 
anticipated in the former, namely in so far as it is the ‘aggregation’ that has to 
(gradually) transcend itself into an association. This is, in my reading, what Gilbert 
intends to convey. Gilbert does so by using ‘jointly’ and ‘as a body’, as expressions 
that are able to convey these two different components of joint commitment. 
As concerns citizenship, I argue that the latter sense of acting in concert (doing 
something as a body) is conveyed by the formal membership structure in place 
within a political community, whereas the former sense of acting together (being 
jointly committed to doing something) is what enlivens the scattered practices 
of creation, exchange and distribution of social goods that make the pattern of 
allocation of social goods that a political community is committed to realise as its 
own distribution sustainable.

69 See M. Gilbert, Joint Commitment: How We Make the Social World, 18. And M. Gilbert, Walking Together: 
A Paradigmatic Social Phenomenon’, Midwest Studies in Philosophy (1990) 15 (1), 1-14, 11: ‘It is, indeed, 
rather striking that the language I have felt it most appropriate to use in describing the constitution of 
plural subjects closely resembles some key passages in classic works of political theory. Early in The Social 
Contract, discussing when we have an association as opposed to a mere aggregate of people, Rousseau 
writes: “Since men cannot engender new forces, but merely unite and direct existing ones, they have no 
other means of maintaining themselves but to form by aggregation a sum of forces … so that their forces 
are directed by means of a single moving power and made to act in concert”. This is relatively obscure, and 
I do not claim, or need to claim, that I am certain what Rousseau had in mind. However, it and several 
other passages in the book clearly bear some resemblance to what I want to say about plural subjects’.

70 JJ Rousseau, On the Social Contract, Book I, Chap. vi, 23.
71 JJ Rousseau, On the Social Contract, Book II, Chap iv, 32.
72 It is worth noting that Rousseau argues that the normative force of the commitments of the individuals 

forming the body politic is grounded on the mutuality of these commitments: ‘The commitments that bind 
us to the body politic are obligatory only because they are mutual, and their nature is such that in fulfilling them 
one cannot work for someone else without also working for oneself’, JJ Rousseau, On the Social Contract, Book 
II, Chap iv, 33.
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Indeed, I argue that it is possible to distinguish between two senses of acting 
together: One sense entails acting jointly, as an indeterminate group, towards 
a collective purpose, whereas the other sense entails acting together as a body 
through the mediation of representation. For the sake of differentiating between 
these two meanings with more ease, I will refer to the first sense as ‘tacitly acting 
together’ and to the second one as ‘acting in concert’. What allows differentiating 
between the first and the second sense of acting together is that with respect to the 
first sense, there is a previous explicit agreement that it is not necessary to jointly 
act together, whereas with respect to the latter sense, there is an occurrence of an 
explicit agreement among the participants acting together. 

According to Gilbert, agreements are particularly effective ways of initiating and 
modifying joint activities since they allow participants to make explicit specifi-
cations regarding the purpose of their joint action and how they will organize 
themselves in the progress of on-going joint actions.73 However, agreements 
are not necessary conditions for a joint commitment to come into existence:74 
What is, instead, necessary is that participants involved in a joint action say or do 
something expressive of their personal readiness to participate in that action with 
the other parties involved, and that this mutual readiness is ‘common knowledge’ 
between the parties, without this being reflectively acknowledged between them.75

A practical example will help me to clarify why it is worth distinguishing between 
these two different senses of ‘tacitly acting together’ (jointly) and ‘acting in concert’ 
(as a body), and how this distinction is illuminating with respect to the IC model. 

‘In some contexts the mutual expressions of willingness can be made in a quite 
subtle manner. For example, suppose four of my colleagues are intently discussing a 
philosophical problem in the corridor. I come up to them, listen, and then interject 
a remark.’76 

What are we to think about this philosopher who joins her colleagues’ discussion, 
even though there was no previous explicit agreement about ‘discussing together’? 
Despite of the lack of previous agreement, is she to be considered part of their 
joint commitment to converse if her colleagues keep conversing, accepting her 
comment as part of their conversation? 

73 See M. Gilbert, Joint Commitment: How We Make the Social World, 29.
74 M. Gilbert, Living Together: Rationality, Sociality, and Obligation (Rowman and Littlefield, 1996), 367.
75 M. Gilbert, Joint Commitment: How We Make the Social World, 29.
76 M. Gilbert, Living Together: Rationality, Sociality, and Obligation, 373.
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This example comes in support of the argument that an explicit agreement on 
joint commitment is not a necessary precedent to joint action. Conversely, it can 
be the case that a tacit joint commitment emerges in the course of joint action. 
This small-scale example displays a basic structure of how joint commitments can 
come to existence, and it is a good illustration of what might occur on a larger 
scale with regard to the process that political communities undergo over time. 
As in the story of the group of philosophers, in political communities, too, the 
way towards membership can be opened tacitly, through actual participation in 
the joint action of the group. According to the IC model, a genuine link with a 
political community can be established even without the possession of citizenship 
status, through actual participation in the practices of creation and exchange of 
social goods that sustain the scheme of allocation of social goods that their host 
political community is committed to realise as its own distribution.
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