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“For too long, conflict in Africa has been seen as inevitable or 
intractable, or both. It is neither.  Conflict in Africa, as everywhere, is 

caused by human action, and can be ended by human action.”1 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

																																																								
1 UN Secretary-General, Transcript of Press Conference by Secretary-General Kofi Annan on 
his Report on Africa at Headquarters, Press Release SG/SM/652, 16 April 1998; UN 
Secretary-General, Report of the Secretary-General on the causes of conflict and the promotion 
of durable peace and sustainable development in Africa, UN Doc. A/52/871 – S/1998/318, 13 
April 2008. 
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CHAPTER 1 
INTRODUCTION 

 
 

We are determined to deal once and for all with the scourge of conflicts and violence on our 

continent, acknowledging our shortcomings and errors, committing our resources and our 

best people, and missing no opportunity to push forward the agenda of conflict prevention, 

peacemaking, peacekeeping and post-conflict reconstruction. We, as leaders, simply cannot 

bequeath the burden of conflicts to the next generation of Africans.”  

(Paragraph 9 of the Tripoli Declaration of 31 August 2009).2  

 
 

1. THE FOCUS OF THE RESEARCH 
The African Union (AU) deals with peace and security on the 
continent as part of its peace and security mandate.3 Its ambition is to 
provide a multi-layered, comprehensive security system with various 
(sub-regional, regional, and international) actors contributing to the 
maintenance of peace and security in Africa under the AU’s auspices. 
Where various organisations interact, it is important to know how 
these organisations relate to one another to harmonise their 

																																																								
2 AU Assembly, ‘Tripoli Declaration on the Elimination of Conflicts in Africa and the 
Promotion of Sustainable Peace’ (Special Session on the Consideration and 
Resolution of Conflicts in Africa, 31 August 2009) SP/Assembly/PS/Decl.(1), para 9. 
3 Since 2017, All African States form part of the AU. From 1984 until 2017 Morocco 
has not been a Member State of the regional organization (and its predecessor the 
OAU). Morocco formally withdrew its membership in 1984 over the admission of the 
Sahrawi Arab Democratic Republic (SADR) as a full member of the OAU. While 
SADR claims sovereignty over the whole Western Sahara territory, Morocco claims it 
as its own. In September 2016 Morocco has officially submitted a request to become a 
member of the African Union, which is currently considered in line with the relevant 
provisions of the AU Constitutive Act. 
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competences, to ensure coordination between organisations, and to 
avoid frustrating rather than accelerating peace processes. In practice, 
this proves challenging. 

In May 2015, the crisis in Burundi erupted because of 
President Nkurunziza’s decision to seek a third term in office. As this 
action was considered unconstitutional, it was met with great dismay 
and the months that followed saw mass protests, an attempted coup, 
armed uprisings, and a brutal crackdown.4 The AU reacted quickly: 
the Chairperson of the AU Commission, Nkosazana Dlamini-Zuma, 
took a firm position against the President’s action and his response to 
the unfolding humanitarian crisis and the AU Peace and Security 
Council (PSC) reacted strong by deciding on a 5,000 strong protection 
force.5 The Burundian government was given 96 hours to consent to 
this mission (making the protection force a peacekeeping mission), or 
else they would face a non-consensual military intervention on the 
basis of Article 4(h) of the AU Constitutive Act. This would have 
been the first time Article 4(h) would be put into practice, allowing 
for forcible intervention without the consent of the State concerned, 
but in case of specified grave humanitarian circumstances. Yet rather 
than the desired outcome of the Burundian government falling for 
the pressure and consenting to the protection mission, the AU force 
was dismissed by Burundi as an invading and an occupying force.6 
Rather than deciding to evoke an Article 4(h) intervention, African 
leaders (assembled in the AU Assembly) declined to endorse the 
forcible intervention as foreseen by the PSC. Thus, the AU had 
showed teeth but was unable to deliver at the moment the Burundian 
government refused to bend.  This revealed internal tensions between 
AU organs (the PSC and the AU Assembly), whereby the PSC was 
considered to have over-stepped its competence.  The relevant sub-

																																																								
4 International Crisis Group, ‘Burundi: A Dangerous Third Term’ Africa Report no 
235, 20 May 2016, at 1. 
5 AU Peace and Security Council, Communiqué of 17 December 2015 (565th Meeting, 
Addis Ababa) PSC/PR/COMM.(DLXV), para 13. 
6 BBC News, Burundi crisis: Pierre Nkurunziza threatens to fight AU peacekeepers, 
30 December 2015. 
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regional organisation, the East African Community (EAC), and the 
United Nations (UN) did not fare better. Their inability to resolve the 
crisis in Burundi is partly due to divisions within and between 
principal actors – the AU, the EAC, and the UN.7 This has prevented 
a coordinated approach and has allegedly resulted in Nkurunziza 
playing one side off against each other (as will be shown in Chapter 
5), averting attention from the crisis and the inability of, most 
notably, the AU and the EAC to respond effectively and with one 
voice. With respect to the AU, the uncertainty that resulted over PSC 
competence to act spurred discussions on the AU’s overall ability and 
credibility to resolve conflicts on the continent.8  

Whereas the situation in Burundi shows how challenges in 
competences may work against resolving an unfolding humanitarian 
emergency, the response to a similar crisis in The Gambia around the 
same time showed how concerted action could indeed lead to 
resolving a crisis in a smooth and satisfactory way. On 1 December 
2016, it was announced that presidential candidate Barrow had won 
elections rather than the long-sitting (dictatorial) President Jammeh.9 
While initially President Jammeh accepted his defeat and publicly 
congratulated Barrow with his new position, on 9 December Jammeh 
changed his mind and said that he would contest the election result 
and would refuse to leave office.10 In response, the PSC stated that it 
would take all necessary measures to ensure compliance with the 
election result, which was followed a few days after by a similar 
decision of the equivalent organ of the PSC at the sub-regional level, 
the Economic Community of Western African States (ECOWAS) 
Authority. The ECOWAS Authority requested the backing of the AU 
																																																								
7 International Crisis Group, ‘The East African Community takes on the Burundi 
crisis’, Central Africa Report, issue 1, August 2016, p. 4 – 9. 
8 International Crisis Group, ‘The African Union and the Burundi Crisis: Ambition 
versus Reality’, Africa Briefing, no 122, 28 September 2016; Paul D. Williams, The 
Burundi Ultimatum. The African Union Tests its Right to Intervene, Foreign Affairs 
Snapshot, 28 January 2016.  
9 Peter Fabricius, ‘Gambia’s Yahya Jammeh has left the Presidents-for-life club in an 
unexpected victory for democracy in Africa’ ISS Today, 7 December 2016. 
10 Dionne Searcey and Jaime Yaya Barry, ‘Yahya Jammeh, Gambian President, Now 
Refuses to Accept Election Defeat’ New York Times, 9 December 2016 
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and the UN on all decisions taken by ECOWAS on the matter of The 
Gambia.11 The UN Security Council (SC) endorsed the decision of the 
ECOWAS Authority a few days later on 21 December 2016.12 

Several diplomatic initiatives were undertaken to convince 
President Jammeh to leave office and transfer power to Barrow on 19 
January 2017. On 17 January 2017, ECOWAS gave Jammeh an 
ultimatum: leave office or face the consequence of air, navel, and 
ground troops coming in. Two days later, the AU declared that it 
would not recognise him as the legitimate President of The Gambia 
as of 19 January 2017.13 After the UN Security Council unanimously 
adopted SC Resolution 2337, forces of the ECOWAS Mission in The 
Gambia (ECOMIG) entered the country. On 21 January, Jammeh 
signed an agreement constituting the terms of his departure, after 
which ECOWAS, the UN, and the AU issued a joint declaration to 
applaud the peaceful resolution of the political situation in The 
Gambia.14 

Both examples show that apart from geo-political 
considerations, it is critical that actors act in a concerted way, that 
they respect each other’s competences, and that action needs to be 
coordinated in order to ensure and enforce peace and security. It is 
not always clear what the scope (and the limits) of each actor’s 
competences are as shown in the case of Burundi. Organisations or 
their respective organs regularly act, or seem to act, outside their 
competences, as a result of either an unclear attribution of 
vcompetence or because of their wish to fill in a vacuum where the 

																																																								
11 AU Peace and Security Council, Communiqué of 12 December 2016 (644th meeting, 
Addis Ababa) PSC/PR/COMM. (DCXLIV); ECOWAS Authority, Communiqué of 17 
December 2016 (50th Meeting, Abuja).  
12 UN Security Council, Presidential Statement, UN Doc. S/PRST/2016/19, 21 December 
2016. 
13 AU Peace and Security Council, Communiqué of 13 January 2017 (647th Meeting, 
Addis Ababa) PSC/PR/COMM. (DCXLVII).  
14 Joint Declaration by the Economic Community of West African States, the African 
Union and the United Nations on the Political Situation of the Islamic Republic of 
The Gambia, 21 January 2017, New York. 
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relevant competences are not clearly spelled out. This complicates the 
coordination of responses by the various organisations involved. This 
thesis aims to provide insight into existing challenges regarding the 
implementation of the AU’s collective security aspirations and main 
actors’ competences, the main actors being: the AU, sub-regional 
organisations, and the UN. Whether and how these challenges in the 
attribution of competences and their application in practice can be 
legally resolved will be considered with the ultimate purpose of 
enhancing the maintenance of peace and security in Africa.  
 

2. THE RESEARCH QUESTION 
 
How are competences within the AU and between the AU, sub-regional 
organisations, and the UN attributed and applied in practice when 
implementing AU’s collective security aspirations? Whether and how can 
the remaining challenges be legally resolved in order to enhance the 
maintenance of peace and security in Africa?  
 
To answer the research question, the following sub-questions will be 
discussed: 

- How are competences between the UN, the AU, and sub-
regional organisations attributed under international 
collective security law?15 

- How are competences within the AU and between the AU, 
sub-regional organisations, and the UN attributed under the 
AU’s collective security system?16 

- How is the attribution of competences applied in practice?17 
- Which gaps still remain in the attribution of competences?18 
- Whether and how could these gaps be legally addressed?19 

 

																																																								
15 Chapter 2; Chapter 3. 
16 Chapter 3; Chapter 4. 
17 Chapter 5. 
18 Chapter 5. 
19 Chapter 5; Chapter 6. 
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3. SET UP 
In order to answer the research question, first collective security 
under international law is discussed, showing the international 
framework that sets legal limits to the AU’s collective security 
system, which must be understood in order to identify the legal space 
left for the AU to undertake regional action to maintain peace and 
security. Thereafter a historical perspective is taken to understand the 
development, nature, and characteristics of the AU’s peace and 
security structure, the African Peace and Security Architecture 
(APSA). Both parts expose the roots of some of the challenges in 
relation to competences of the various actors involved (the AU, sub-
regional organisations, and the UN).  

Thereafter, the focus of the thesis switches to the AU’s 
collective security system itself. First, the institutional and regulatory 
framework is explained, showing how the AU has envisioned the 
system to function and how the competences between the relevant 
actors are spelled out, after which it will be shown how the AU has so 
far implemented African collective security in specific examples, with 
a focus on sanctions, interventions, and ordering criminal 
prosecutions.  This part of the thesis analyses how AU’s collective 
security system was meant to function, what has been done in 
practice, and which gaps still remain to be addressed. 

In the final part, it will be determined whether and how the 
challenges exposed in this study can be legally addressed with the 
ultimate purpose of positively contributing to the maintenance of 
African peace and security.  
 

4. PURPOSE AND JUSTIFICATION  
The purpose of this dissertation is to show how the AU has both 
envisaged and advanced its collective security system. By unravelling 
the main challenges that frustrate the coming into being of a 
comprehensive, multi-layered collective security system and showing 
how strengthening the legal framework may assist in addressing 
these, this thesis seeks to contribute to the operationalisation of the 
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system, for the sake of safeguarding long-term security for African 
peoples.  

The study intends to provide a more general background to 
and introduction of APSA, before specifically focusing on sanctions, 
military, and non-military interventions. The choice to include these 
particular measures is quite straightforward. The AU has committed 
itself to showing more teeth than its predecessor did in dealing with 
conflicts on the continent. Against this background, the thesis deals 
with the most intrusive measures the AU can take. This focus is 
chosen in order to see whether the organization is indeed living up to 
its promise of being more proactive in eradicating conflict from the 
continent. The measures considered ‘most intrusive’ are sanctions, 
military interventions, and externally initiated criminal prosecution. 
It is precisely in relation to these intrusive measures that challenges in 
relation to competences come to the fore. These measures can be 
considered intrusive, as they impact the internal affairs of the State. 
The measures can affect the economy or the overall functioning of the 
respective State (sanctions), can involve the use of force or a referral 
of a situation to the African Court without the respective State 
consenting to it (Article 4(h) interventions), or can be taken to assume 
some of the functions the respective State is unable to perform 
(Article 4(j) interventions), or unable and/or unwilling to perform 
(Article 4(h) interventions and regional criminal prosecution). 
Sanctions, military interventions, and the future referral of situations 
of alleged crimes to the African Court can be seen as an intrusion in 
the State’s affairs, which is absent when peaceful resolution of 
conflicts is sought. This type of intrusive measures can be 
distinguished from non-intrusive instruments, such as the use of 
diplomacy, mediation, and dispute settlement by legal means.  
Within the international context, a similar distinction is made by 
separating the peaceful measures of Chapter VI of the UN Charter 
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with the measures the UN Security Council can take on the basis of 
Chapter VII. It is under Chapter VII that the UN Security Council 
orders sanctions, authorises military action, refers situations to the 
International Criminal Court (ICC), as well as can take other 
measures against the will of States.20  

In research on the peace and security aspirations of the AU, 
most attention is usually given to the military options under the AU 
collective security system and its relation to the UN Charter.21 This is 
understandable from the view of the general prohibition on the use of 
force under the UN Charter and the particular restricted position 
regional organizations have when it comes to deploying military 
measures. So far, the AU has ordered some military interventions 
with the consent of the Member State concerned and at times in 
cooperation with the UN.22 Yet while the intervention option in case 
of grave humanitarian circumstances and without the consent of the 
Member State concerned has received a tremendous amount of 
scholarly attention, it has never materialised in practice. It is rather 
the sanctions regime of the AU that has more established practice and 
has often been used in restoring peace and security within a 
particular State. It might be considered quite unconventional to 
include ordering criminal prosecutions in this thesis, either through 

																																																								
20 M.N. Shaw International Law (6th edn Cambridge University Press, Cambridge 
2008); N Krisch, ‘Article 41’, in B. Simma, D.E. Khan, G. Nolte, A. Paulus (eds) The 
Charter of the United Nations: A Commentary (Volume 2) (3rd edn OUP 2012), MN 29-29  
21 See, for example, U. Villani. ‘The Security Council’s Authorization of Enforcement 
Action by Regional Organizations’ (2002) 6 Max Planck Yearbook of United Nations 
Law 535; J Allain, ‘The True Challenge to the United Nations System of the Use of 
Force: The Failures of Kosovo and Iraq and the Emergence of the African Union’ 
(2004) 8 Max Planck UNYB 238; M. Zwanenburg, ‘Regional Organizations and the 
Maintenance of International Peace and Security: Three Recent Regional African 
Peace Operations’ (2006) 11 Journal of Conflict & Security Law 484. 
22 The various missions the AU has deployed, also in cooperation with the UN, are 
discussed in Chapter 5. 
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setting up a special tribunal or through the future possibility of the 
AU Assembly referring situations to the African Court without the 
consent of the Member State concerned, which is claimed to find its 
basis in Article 4(h) of the AU Constitutive Act.23  It can be argued 
that in the case of the criminal jurisdiction of the African regional 
court, regional criminal prosecution is still in its infancy, and it 
remains to be seen how this will work in practice. 24  It can be 
portrayed as potentially having quite an impact on the measures the 
AU can take to ensure overall peace and stability within the continent 
as it addresses impunity and can thereby avert deteriorating 
situations as well as have a deterrent effect in future situations.25 Not 
including this particular option because its development is still in 
infancy would miss out on an important development that could 
have a potentially great impact on peace and security. As Article 4(h) 
of the AU Constitutive Act has up to this point not been put into 
practice either, but extensive studies have been conducted to clarify 
the intervention option.26 This study argues that Article 4(h) provides 

																																																								
23 See, for example, Nmehielle V, ‘”Saddling” the New African Regional Human 
Rights Court with International Criminal Jurisdiction: Innovative, Obstructive, 
Expedient?’ (2014) 7 African Journal of Legal Studies 7, at 28. Nmehielle is legal 
counsel and director of Legal Affairs at the AU. 
24 Critical voices on the feasibility of the court are, inter alia, voiced by The African 
Court Coalition, Implications of the African Court of Human and Peoples’ Rights 
being Empowered to Try International Crimes Such as Genocide, Crimes Against 
Humanity and War Crimes. An Opinion (2009); M. Du Plessis, ‘Implications of the 
AU Decision to Give the African Court Jurisdiction over International Crimes’, ISS 
Paper 235, June 2012. 
25 A. Knottnerus and E. de Volder, ‘International criminal justice and the early 
formation of an African criminal court’, in K. Clarke, A.S. Knottnerus and E.J.A. de 
Volder (eds) Africa and the ICC: Perceptions of Justice (Oxford University Press 2016). 
Yet, the AU has also arguably contributed to impunity by including a provision 
upholding the immunity of Heads of State and Government as well as senior 
officials, excluding them from being prosecuted at the proposed regional criminal 
court.  
26  Studies include: Omorogbe, E.Y. 'Can the African Union Deliver Peace and 
Security?'(2011) Journal of Conflict and Security Law 7; D. Kuwali, The Responsibility to 



	
 
Chapter 1 Introduction 
	

 
	

36	

not only the legal ground for military intervention, but also for 
referrals by the AU Assembly to the African Court in cases of war 
crimes, crimes against humanity, and genocide without the respective 
States’ consent.27  

 

5. THE RELEVANCE OF THE RESEARCH 
The academic relevance of the research relates first and foremost to 
building academic knowledge about the AU. This particular study of 
Africa’s regional collective security system intends to give practical 
insight in the current trend of regionalisation of collective security 
and its effect on the interplay between the UN and regional 
organizations in the maintenance of international peace and security. 
The AU collective security system both contributes to and challenges 
the international collective security system. Yet there is more to 
explore than only the interplay between the regional and the 
international legal framework on collective security. The AU 
collective security system shows a complex interplay between the AU 
and sub-regional organisations in pursuing African peace and 
security that is largely underexposed.  

While operational for more than a decade, academic literature 
on the AU’s collective security system remains scarce. Existing legal 
analyses of the AU collective security system focus primarily on the 
military intervention options and/or the consistency of these 

																																																																																																																																		
Protect: Implementation of Article 4(h) Intervention (Martinus Nijhoff Publishers, Leiden 
2011); Muhire, I.G., The African Union’s Right of Intervention and the UN System of 
Collective Security (unpublished dissertation, 2013); D. Kuwali and F. Viljoen (eds.) 
Africa and the Responsibility to Protect: Article 4(h) of the African Union Constitutive Act 
(Routledge, London 2013).  
27 Others have also suggested this elsewhere, including by Kuwali in: D. Kuwali ‘the 
meaning of intervention under Article 4(h)’ in D. Kuwali and F. Viljoen (eds.) Africa 
and the Responsibility to Protect: Article 4(h) of the African Union Constitutive Act 
(Routledge, London 2013). 
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interventions with the UN collective security system.28 Within those 
analyses the link between Article 4(h) interventions and the 
Responsibility to Protect (RtoP) doctrine has been given much 
attention.29 Others studies have focused more on a specific facet of the 
APSA, i.e. on a particular organ30 or a particular phenomenon, such 
as Unconstitutional Changes of Government (UCG) or terrorism.31 

																																																								
28 These analyses include: J Allain, ‘The True Challenge to the United Nations System 
of the Use of Force: The Failures of Kosovo and Iraq and the Emergence of the 
African Union’ (2004) 8 Max Planck UNYB 238; D Kuwali, ‘The End of Humanitarian 
Intervention: Evaluation of the African Union’s Right of Intervention’ (2009) 9(1) 
African Journal on Conflict Resolution 41-61; U Villani, ‘The Security Council’s 
Authorization of Enforcement Action by Regional Organizations’ (2002) 6 Max 
Planck Yearbook of United Nations Law 535; I.G. Muhire The African Union’s Right of 
Intervention and the UN System of Collective Security (unpublished dissertation, 2013) 
G.A. Aneme, A study of the African Union’s Right of Intervention Against Genocide 
Crimes Against Humanity and War Crimes (Wolf Legal Publishers, Nijmegen 2011) 
29  D. Kuwali, The Responsibility to Protect: Implementation of Article 4(h) 
Intervention (Martinus Nijhoff Publishers, Leiden 2011); Muhire, I.G., The African 
Union’s Right of Intervention and the UN System of Collective Security (unpublished 
dissertation, 2013); D. Kuwali and F. Viljoen (eds.) Africa and the Responsibility to 
Protect: Article 4(h) of the African Union Constitutive Act (Routledge, London 2013). 
30 On Organs see, inter alia, J.I. Levitt, ‘The Peace and Security Council of the African 
Union: The Known Unknowns’ (2003) 13(1) Transnational Law & Contemporary 
Problems 109-138; J. Cilliers & K. Sturman, 'Challenges Facing the AU's Peace and 
Security Council' (2004) 13 African Security Review 1, 97; Williams, 'The Peace and 
Security Council of the African Union: evaluating an embryonic international 
institution' 610-611; J. Cilliers, Peace and Security through Good Governance? A guide to 
the NEPAD African Peer Review Mechanism (ISS Paper 70, Institute for Security Studies 
2003). International Peace Institute (IPI), Operationalising the African Standby Force 
(January 2010); V. Kent and M. Malan, The African Standby Force: Progress and 
Prospects 12(3) African Security Review 71; B. Franke, ‘A Pan-African Army: the 
Evolution of an Idea and its Eventual Realisation in the African Standby Force’ (2006) 
14:4 African Security Review 1; B. Franke, ‘Steady but Uneven Progress: the 
Operationalisation of the African Standby Force’ (179-200) in H. Besada (ed) Crafting 
an African Security Architecture: Addressing Regional Peace and Conflict in the 21st century 
(2010 Farnham: Ashgate Publishing Company).  
31  On UCG see O.O. Varol, ‘The Democratic Coup d’état’ (2012) 53(2) Harvard 
International Law Journal 292 and E.Y. Omorogbe, ‘A Club of Incumbents? The African 
Union and Coups d’état’ (2011) 44 Vanderbilt Journal of Transnational Law 123. On 
terrorism, an example includes, M. Ewi and K. Aning, ‘Assessing the Role of the 
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Often literature is written from the perspective of 
politics/international relations or policy-making rather than law.32 
Further, the most predominant (academic and political) interest in the 
AU has focused in recent years on the troubled relationship between 
the AU and the ICC and the implications thereof for international 
criminal justice.33  The relationship between the AU and the sub-
regional organisations in implementing collective security measures 
is generally not discussed in detail34 or focuses on particular case 
studies.35 This is arguably due to the fact that available information 
on the interaction between AU and sub-regional organisations is 
limited and that the development of sub-regional organisations in 
contributing to African peace and security is uneven. Further, only a 
few publications have sought to tackle the triangular relationship 
																																																																																																																																		
African Union on Preventing and Combatting Terrorism in Africa’ (2006) 15 Africa 
Security Review 3. 
32 Most influential in writing are the reports of the Institute for Security Studies (ISS), 
which are referred to throughout the thesis. Other policy analyses include briefing 
papers of, inter alia, the International Crisis Group and the Friedrich Ebert Stiftung.  
33 Examples thereof include: C.C. Jalloh, ‘Regionalizing International Criminal Law?’ 
(2009) 9 International Criminal Law Review 445; C.B. Murungu ‘Towards a Criminal 
Chamber in the African Court of Justice and Human Rights’ (2011) 9 Journal of 
International Criminal Justice 1067; A. Abass, ‘The Proposed International Criminal 
Jurisdiction for the African Court: Some Problematical Aspects’ (2013) 60 Netherlands 
International Law Review 27; A. Abass, ‘Prosecuting International Crimes in Africa: 
Rationale, Prospects and Challenges’ (2013) 24(3) The European Journal of International 
Law 933; K. Clarke, A.S. Knottnerus and E.J.A. de Volder (eds) Africa and the ICC: 
Perceptions of Justice (Oxford University Press 2016). 
34 With the exception of A Abass, ‘African Peace and Security Architecture and the 
Protection of Human Security’ in A. Abass (ed.) Human Security in Africa (Oxford 
University Press 2011). 
35 See, for example, C. Alden, A Pariah in our Midst’: regional organizations and the 
problematic of western-designated pariah regimes – the cases of SADC/Zimbabwe 
and ASEAN/Myanmar (Working Papers Series 2, 73, Crisis States Research Centre, 
2010); Ngoma, N. ‘Hawks, doves or penguins? A Critical review of the SADC 
military intervention in the DRC’ (ISS Paper 88, Institute for Security Studies 2004). 
CMI and ECCAS, The Principle of Subsidiarity The Example of ECCAS in the Central 
African Crisis, November 2016. 
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between AU, RECs, and the UN. 36  Available literature has 
commented on the relationships between the RECs and the UN and 
the AU and the UN separately, but rarely discusses the triangular 
relationship in depth.37  This thesis seeks to contribute to the existing 
body of knowledge by discussing the collective security system more 
comprehensively.  

The societal relevance of this study, in turn, relates to the 
indirect contribution this dissertation intends to make to the 
protection of the security of African people(s). Clarity on the AU’s 
peace and security structure and the competences of actors involved 
in the maintenance of peace and security on the African continent 
helps to identify the responsibilities of the various actors in a conflict 
(the AU, the sub-regional organisations, and the international 
community, i.e. the UN). As a result, the peace and security 
structures might be further enhanced to improve the potential to 
adequately react to, and perhaps even prevent, conflicts in Africa and 
therewith, ultimately, save African lives.   

 
6. LIMITATIONS OF THE RESEARCH 

As indicated above, this research examines how and whether 
challenges that come to the fore in realising the AU’s comprehensive 
and multi-layered collective security system can be legally addressed 
in order to contribute to the further operationalization of collective 
security in Africa. Surely there is more to an effective collective 
security system than just a properly functioning institutional and 
																																																								
36 A rare exception is the Analysis of the Memorandum of Understanding between 
the RECS and the AU by A Abass: ‘African Peace and Security Architecture and the 
Protection of Human Security’ 247-283 in: A Abass (ed) Human Security in Africa 
(Oxford University Press 2011).  
37 T. Murithi, Between Paternalism and Hybrid Partnership: The Emerging UN and 
Africa Relationship in Peace Operations (Briefing Paper 2, Friedrich Ebert Stiftung 
2007). But, as an exception, see: T. Ajayi, The UN, the AU and ECOWAS. A Triangle for 
Peace and Security in West Africa? (Friedrich Ebert Stiftung Briefing Paper 11, 2008). 
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legal framework. Apart from the availability of resources, political 
interests and alliances play a decisive role in determining whether or 
not action will be taken in a conflict. As Koskenniemi reminds us, law 
delimits what is permissive and what is not, yet the demarcation of 
what is permissive is ultimately a political decision.38 The purpose of 
law in this respect is to set and clarify the parameters of a given 
system. While not disregarding the power of politics, this thesis 
assesses the subject matter through a predominantly legal lens, 
thereby recognizing the disciplinary limits of its contribution to 
enhancing the AU’s collective security system. It should be noted that 
the author of the thesis both has a legal as well as an anthropological 
background, which becomes visible in a broad interpretation of the 
term ‘legal’, regularly labelled ‘law in context’. 

Further, the research focuses on the African collective security 
scheme and its particular position in the broader framework of 
international collective security law as provided for by the UN 
Charter. Since African collective security is the focal point of the 
study, the UN collective security system will only be clarified to the 
extent necessary, i.e. as regards the relevant provisions on the use of 
force and regional organizations. 39  

The study is further confined as far as the involvement of 
other organizations, such as the EU and NATO, in pursuing African 
peace and security is concerned. ‘Only’ the division of labour and 
hierarchy, which define the triangular relationship between the sub-
regional organisations, the AU and the UN, will be examined. This is 
																																																								
38 ‘In this controversy, law and politics keep deferring to each other in an endless 
search for authority and normative closure: texts constrain (law) – but need to be 
interpreted (politics); interpretative principles need to be applied (law) – but they are 
conflicting and ambiguous (politics).’ M. Koskenniemi, ‘The Place of Law in 
Collective Security’ (1996) 17 Michigan Journal of International Law 455, 484. 
39 Articles 2(4); 2(7); 25; 103 UN Charter and Chapters VII and VIII UN Charter, see 
Chapter 3 and 5 of this study. 
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primarily done for practical reasons, including the need to limit the 
research, and, more importantly, because it is seen by the present 
author as the core of the problems to be addressed.40  

In addition, this research focuses on the most intrusive 
measures the AU can take, yet the AU has explicitly committed itself 
to prevention and early warning as ways of dealing with tensions and 
deteriorating situations as well as peaceful resolutions of conflicts. In 
2014, the AU once again explicitly made note of the urgent need to 
step up action in the field of conflict prevention.41 By choosing to 
focus on ‘intrusive measures’, this thesis ‘only’ focuses on a part of 
the spectrum of conflict management and not on the most desired 
way the AU seeks to deal with peace and security issues, i.e. in a 
preventive way. However, one can submit that the reality on the 
continent shows that the AU in practice deals with many situations 
once these are already beyond control, such as the situations in Mali 
and the Central African Republic (CAR) from 2013 and onwards are 
examples thereof. Despite the willingness to prevent conflicts from 
deteriorating by early warning and prevention, the PSC has mainly 
been occupied with reacting to conflicts rather than being proactive in 
ordering measures. It is another reason why this thesis focuses on the 
most intrusive measures the AU intends to take in its pursuit of 
safeguarding African peace and security.  

Lastly, when dealing with the actual deployment of sanctions 
and military actions as well as ordering regional criminal 
prosecutions, the actual measures that are already taken will not be 
scrutinised in their entirety. To understand the functioning of the 
system such a comprehensive analysis is neither required nor doable 
within the context of this research. Including these would lead to 
																																																								
40 UN Charter; MoU AU/RECS/CMs. 
41 AU Assembly, ‘Decision on the Report of the Peace and Security Council on its 
Activities and the State of Peace and Security in Africa’ (21st Ordinary Session, 30-31 
January 2014 Addis Ababa) Doc Assembly/AU/Dec.501(XXII) para 2. 
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unnecessary repetitions of analyses that have been previously done 
well by other scholars.42 Instead, prominence will be given to the way 
in which the AU’s peace and security structures are deployed, in 
order to highlight the dynamics, challenges, and ambiguities in 
operationalising AU’s collective security with the view of enhancing 
the system. 

 
7. RESEARCH APPROACH AND METHODOLOGY 

This study is conducted in the field of public international law, 
wherein different methods are developed to identify and to 
determine the current status of international rules. As there is no one-
size-fits-all method in international law, a choice had to be made how 
to conduct the analysis.43 

While acknowledging the primary role of the formal sources 
of international law (Article 38(1) of the ICJ Statute) in legal analysis, 
international law always functions in political, social, and economic 
contexts. Therefore, it is important to recognise the growing 
importance of actors other than States, such as international 
organisations, in the current development of international law. In this 
sense, the current study intends to take a so-called modern positive 

																																																								
42 Examples of such analyses are: D. Curtis and G. Nibigirwe, ‘Complementary 
Approaches to Peacekeeping? The African Union and the United Nations in Burundi’ 
in Hany Bedada (ed.), Crafting an African Security Architecture: Addressing Regional 
Peace and Conflict in the 21st century (Ashgate, Farnham 2010); N. J. Udombana, ‘When 
Neutrality is a Sin: The Darfur Crisis and the Crisis of Humanitarian Intervention in 
Sudan’ 27(4) Human Rights Quarterly (2005) 1149; R. P. Barnidge., ‘The United 
Nations and the African Union: Assessing a Partnership for Peace in Darfur’ (2009) 
14(3) Journal of Conflict & Security Law 93; case studies in M. Wyss & T. Thardy (eds.), 
Peacekeeping in Africa: The Evolving Security Architecture (Routledge 2013). 
43 L. Oppenheim, ‘The Science of International Law: its Task and Method’ (1908) 2 
American Journal of International Law 313, at 326.  
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approach.44 This method recognises the important role of non-State 
actors as well as the central position of formal sources of law in 
determining the current status of international law rules while 
simultaneously acknowledging that these rules should not be 
considered in isolation of their political, social, and economic context. 

The study consists of an analysis of the main legal documents 
of the AU and the UN and a literature review with respect to 
collective security, and it is enriched with expert views on the topic, 
collected through conference attendance, formal and informal 
exchanges of views, as well as during two visits to Addis Ababa in 
2012 (three months’ duration) and the AU headquarters in 2014 (one 
month’s duration). Regarding the literature review, secondary 
literature on African political science, international relations, 
international law, and historical studies is examined as well as 
internal AU documents. The relevant internal documents that are not 
freely accessible were acquired during visits to the AU Headquarters. 
Where required, information is supplemented and or cross-
referenced with AU staff and experts on the topic.45   

To answer the research question systematically, the body of 
the thesis is divided in 4 chapters. Each chapter is dealing with a 
particular sub-question and as such will provide valuable insights for 
the conclusion in the final chapter, answering the main research 
question (see section 2 above). 

 

8. OUTLINE OF THE THESIS 
After the above introduction of the topic, the general background will 
be provided by the international and historical context in which AU’s 

																																																								
44 B. Simma & A. L. Paulus, ‘The Responsibility of Individuals for Human Rights 
Abuses in Internal Conflicts: A Positivist View’ (1999) 93 American Journal of 
International Law 302. 
45 By conducting interviews at the AU headquarters and ISS. 
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collective security system (or the broader APSA) finds itself. Chapter 
2 will discuss international collective security law: It will be shown 
that the AU should be typified as an international regional 
organisation within the context of Chapter VIII of the UN Charter 
and what that means for the competences it has in relation to 
ensuring collective security in its region. Further it will be shown 
how the partnership between the UN and regional organisations, 
particularly the AU, has grown but will also identify the 
controversies surrounding that partnership.  The historical section in 
Chapter 3 then continues to explain the development of the AU’s 
collective security more in depth. It highlights the fragmentation and 
regionalisation of collective security in Africa and unravels the origin 
of tensions between universal v. regional collective security on one 
hand and regional v. sub-regional collective security on the other.  

The thesis focuses on the way in which the AU has envisaged 
and so far implemented the AU’s collective security approach 
through its most intrusive measures. First the institutional and 
regulatory framework of APSA in general is discussed to show how 
the AU’s collective security system has been envisaged to function 
(Chapter 4). Chapter 5 will discuss the different set of measures 
(sanctions, military interventions, and referrals to the African Court) 
will discuss and it will show which challenges still remain in 
deciding on and implementing these measures within the AU, as well 
as in the interplay of decision-making in and between the AU, the 
RECs, and the UN.  

Chapter 6 will summarise the challenges that are brought 
forward throughout the study and will propose how these challenges 
can be addressed. Both the consistency of the AU measures with the 
UN Charter as well as the competences of the AU, UN, and RECs in 
realising the AU’s multi-layered collective security system will be 
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discussed. The Chapter will propose ways forward to contribute to a 
well-functioning AU collective security system in pursuit of African 
peace and security. 
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CHAPTER 2 
COLLECTIVE SECURITY UNDER 

INTERNATIONAL LAW:  
THE ROLE FOR THE AU  

AS A REGIONAL ORGANISATION 
 

 
1. INTRODUCTION 

This chapter specifies the international collective security regime 
provided by the UN Charter and the role of regional collective 
security in the maintenance of international peace and security. In 
order to clarify the international framework that sets legal limits to 
the AU’s collective security system, this chapter highlights the 
development, meaning, nature, features, and criticism of 
international collective security law with a particular focus on the 
role accorded to regional organisations. The focus of the analysis will 
be on the UN Charter, since it provides the authoritative rules on 
collective security, including those for regional organisations.  

The UN Charter distinguishes between regional organizations 
as either a collective self-defence alliance (Article 51 of the UN 
Charter) or as a collective security system (Articles 52-54 of the UN 
Charter). It will be shown that the actions of the AU in the field of 
peace and security predominantly fall under the legal regime of 
Chapter VIII of the UN Charter, dealing with regional arrangements 
and agencies. Further, it will be shown that there is a growing 
recognition of the important role regional organisations play in the 
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maintenance of peace and security, resulting in an ever-growing 
partnership between the UN and regional organisations, particularly 
the AU. Still, many challenges remain in their working relationship 
despite increased cooperation.  

 
2. THE DEVELOPMENT OF COLLECTIVE SECURITY 

While collective security is one of the cornerstones of international 
law today, this has not been the case for long. Security was 
principally a concern of the individual State. Before the 20th century, 
security cooperation between States mainly existed in the form of 
security alliances through bilateral or multilateral treaties. These 
arrangements can be traced back long before the rise of the nation 
State, as in the ancient Greek world inter-city political associations 
formed alliances against outside aggression.46   

What differentiates security defence alliances from collective 
security arrangements is the outward focus, protecting the alliance 
against external threats. Collective security is more ambitious as it 
simultaneously aims to address security threats within the group of 
aligned States. Within legal doctrine, several early proposals were 
made for collective security, inter alia by Cardinal Richelieu in 1629 
and Immanuel Kant in 1795. 47  In fact, the proposals by Cardinal 
Richelieu were partly incorporated in the 1648 Peace of Westphalia, 
consisting of early traces of collective security.48 It consisted of a 
prohibition to use force; a right to individual self-defence after 
peaceful resolution failed during a three year cool off period, and the 

																																																								
46  N. Tsagourias and N.D. White, Collective Security: Theory, Law and Practice 
(Cambridge University Press, Cambridge 2013), pp. 37-39. 
47 I. Kant, Perpetual Peace: a Philosophical Sketch (1795).  
48 C. Townshed (ed), The Oxford History of Modern War (Oxford University Press 
2005), pp. 323-324.  
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duty of other States to act in collective self-defence against a 
wrongdoing State.49 

Since the key provisions of the Peace of Westphalia were 
never put into effect, the Concert of Europe, set up in 1815, is 
considered to be the first actual attempt to cooperate internationally 
to promote collective security.50  The Concert of Europe not only 
sought to provide a common defence against external threats, but 
also collective action against threats within the alliance. On two 
occasions, the partners of the alliance authorised military 
intervention: in 1821 in Naples and Turin and in 1823 in Spain, both 
for the purpose of suppressing liberal insurgents.51 

Another balance of power agreement that attempted to 
regulate the use of force was the Kellogg-Briand Pact, which was 
adopted in Paris in 1928.52 By the end of 1938, the Pact had 63 
Contracting Parties.53 Under the three provisions of the Pact, the 
general prohibition to wage war was central.54 The settlement of 
disputes was only permitted through peaceful means.55 Waging war, 

																																																								
49 A. Cassese, International Law (2nd edn Oxford University Press, Oxford 2005), p. 25 
and n. 3. 
50 The military alliance or ‘holy alliance’ of the Concert of Europe consisted of 
Austria, Prussia, Russia and France. 
51 Cassese, International Law, p. 29. 
52 General Treaty for Renunciation of War as an Instrument of National Policy 
(Adopted 27 August 1928) 94 LNTS 57 ((Kellogg-Briand Pact of Paris). 
53  Y. Dinstein, War, Aggression and Self-Defence (Cambridge University Press, 
Cambridge 2011), p. 83. 
54 Article 1 reads: ‘The High Contracting Parties solemnly declare in the names of 
their respective peoples that they condemn recourse to war for the solution of 
international controversies, and renounce it, as an instrument of national policy in 
their relations with one another’. 
55 Article 2 reads: ‘The High Contracting Parties agree that the settlement or solution 
of all disputes or conflicts of whatever nature or of whatever origin they may be, 
which may arise among them, shall never be sought except by pacific means.’ 
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however, remained lawful in cases of self-defence in relation to Non-
Contracting Parties.  

While revolutionary in its own right, the Pact failed to be 
effective for several reasons.56 Firstly, the issue of self-defence was 
discussed during the negotiations leading up to the adoption of the 
Pact, but was not included in the final text. Second, the applicability 
of the Pact was limited to the 63 Contracting Parties. Thirdly, the 
legality of war as an instrument of international policy (in contrast to 
national policy) was in no way restricted. Fourthly, measures short of 
force were not discussed. Finally, there was no oversight mechanism 
that reviewed the lawfulness of war once waged and no sanctions 
were in place for Contracting Parties that did not abide by the rules of 
the Pact. With Germany as one of the Contracting Parties that waged 
two World Wars at the beginning of the 21st century, the Pact failed to 
serve as an example how to regulate the use of inter-State force. 

An institutionalised system of collective security was realised 
with the establishment of the League of Nations in 1919 in the 
aftermath of the First World War. Although an oversight mechanism 
was put into place, the League of Nations did not have means at its 
disposal to sanction non-behaving States. The lack of teeth of the 
international organisation finally led to its collapse due to the 
League’s failure to prevent the outbreak of the Second World War. 
The UN then emerged in a renewed effort to realize the idea of 
collective security.   

All the discussed attempts show that for collective security to 
take effect, there needs to be an executive body in place that can 
sanction misbehaving States. The establishment of the Security 

																																																								
56 Dinstein, War, Aggression and Self-Defence, pp. 84-85. 
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Council with its far-reaching powers therefore marked a clear break 
with former efforts to address collective security threats. 

 

3. THE FEASIBILITY OF COLLECTIVE SECURITY 
Based on conceptually rivalling theories in international relations, 
both political idealism and political realism had their own ideas 
about whether a collective security response could actually be 
realised. Whereas realists had little hope of lasting peace and security 
through an international organisation, idealists embraced the idea of 
collective security.  

Realists were of the opinion that a universal international 
security organisation would be impossible because it would be 
incompatible with the sovereignty of the State. 57  During the 
International Studies Conference on Collective Security in 1935, 
Professor Francesco Coppola, Professor of International Law at the 
University of Rome, gave clear expression of the early realist critique 
of the idealist interpretation of collective security: 

 
‘(..)it is absurd to expect its need for security, legitimate, but 
individual, to become the major dogma of the international policy of 
all the other. That its own security should become a universal 
obligation, guaranteed by a universal or almost universal text.58 
(…)While forbidden to resort to war ‘according to nature’ when the 
national interests of the State are at stake, States are bound to make 

																																																								
57 H. Kelsen, Collective Security under International Law (US Government Printing 
Office 1954), p. 45. 
58 M. Borquin (ed.) Collective Security, A Record of the Seventh and Eight International 
Studies Conferences, Paris 1934-London 1935 (International Institute of Intellectual 
Cooperation, Paris 1936), ‘Part 1: Report on the Preparatory Memoranda and 
Address Delivered at the Inaugural Meeting’ at 7. 
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war ‘against nature’ for reasons that have nothing to do with them 
allowing for the universal extension of local wars.’59  

 
Legal philosopher Hans Kelsen submitted in this respect that for 
realists, collective security, which assumes that States fight wars 
purely based on selfless motives moving beyond their national 
interests, would be in complete disregard of existing power politics.60 
Realists believed that the behaviour of States is solely driven by 
national interests, and this would not suddenly cease to exist with the 
establishment of an international institution that would take 
collective action for the common good.61 Hans Morgenthau, one of 
the leading realist thinkers of the 21st century, maintained that the UN 
would not be more than an international arena wherein States could 
interact driven by their national interest and power positions.62  

In contrast, US President Woodrow Wilson, a profound 
idealist, was of the opinion that States could be committed to the 
maintenance of peace on behalf of the international community by 
putting the creation of international law above domestic law and the 
national interests of States.63 Wilson’s idealism wished to end power 
politics and to usher in a new era of international cooperation based 
on ethical and moral considerations that move beyond the national 
interests of States. 

Reality shows that both the pessimistic view of realists and the 
optimistic view of idealists about the collective security project have 

																																																								
59 Ibid. ‘Chapter 2 Fundamental Principles’ at 145. 
60 Kelsen, Collective Security under International Law, p. 42. 
61 For another realist critique on the idea of collective security: A.V. Levotin, The Myth 
of International Security: A Juridical and Critical Analysis (Oxford University Press, 
Oxford 1957). 
62 H. Morgenthau, ‘Diplomacy’ (1945-6) 55 Yale Law Journal 1067 at 1070.  
63 W. Wilson, ‘’A World League for Peace’ Speech’ (22 January 1917).  
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merits. While (national) power politics or Real Politik cannot be 
disconnected from SC decision-making, the past decennia have 
shown that States can take interests other than their own into account 
in the quest for lasting peace and security. Collective security remains 
an ideal to strive towards, but that does not mean that some of it 
cannot be (and has not already been) achieved.  
 

4. DEFINING COLLECTIVE SECURITY 
Regardless of diverging thoughts about whether collective security 
can be achieved, the UN has been established for the purpose of 
maintaining and restoring it. Its constitutive document, the UN 
Charter, does not make explicit mention of ‘collective security’ and 
fails to give a definition of the concept. When the 2004 UN High-level 
Panel report highlighted the importance of broadening the meaning 
of collective security to respond to new security challenges, it also did 
not take the opportunity to give expression to the notion.64  Yet 
defining collective security is essential to understanding what it is.  

The idea of collective security necessarily implies the existence 
of individual or State security.  Security is a principle concern of any 
State, although its meaning, scope, and limits are constantly 
challenged and negotiated.65 Individual State security is based on 
national interests and entails protection against the risk of aggression 
from both without and within. In light of the modernization of the 
methods of warfare and the magnitude of the wars at the beginning 
of the twentieth century, the old system of individual State security 

																																																								
64 UN High Level Panel on Threats Challenges and Change, Report of the High Level 
Panel on Threats, Challenges and Change: A More Secure World: Our Shared 
Responsibility, UN Doc. A 59/565, 2 December 2004. 
65  D.M. Goldstein, ‘Towards a Critical Anthropology of Security’ 51(4) Current 
Anthropology 487. 
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proved to be ineffective in responding to all the security challenges 
ahead. Since many of the security threats were common to States, a 
shift in security thinking emerged to maximize security, but national 
interests remained the most prominent. Thus, while States started to 
acknowledge the ineffectiveness of pure nationally-driven security 
mechanisms and the need to collectively respond to common threats, 
there was insufficient ground to establish a ‘world government’ with 
the mandate to deal with these security challenges. Collective 
security has in this context been coined by Claude as being ‘a halfway 
house’.66 In the absence of an overarching power, collective security 
provides a loose confederation of sovereign States that give up part of 
their sovereignty to ensure a State of peace. 

Following Orakhelashvili, collective security, in the broadest 
sense of the term, refers to ‘collective action in response to a 
collectively identified threat’.67  It consists of a triggering event and 
binding collective decision-making, resulting in collective action.68 
The concept of collective security presupposes peace as status quo. 
Threatening that status quo is then the common danger that affects 
the entire community. To safeguard the status quo, threats or acts of 
aggression are prohibited. Hence, the prohibition on the use of force 
is seen as cardinal principle of any collective security arrangement.69 
Attempts to violate the state of peace are considered unlawful and 
might warrant collective action to reinforce or restore the status quo.  
What constitutes a common threat is determined on the basis of 
common norms and values shared by the group of States that form 

																																																								
66 I. Claude, Swords into Plow Shares (Random House, New York 1971), p. 160. 
67 Orakhelashvili, Collective Security, p. 4. 
68 R. Kolb, ‘The Eternal Problem of Collective Security: From the League of Nations to 
the United Nations’ (2007)26 Refugee Studies Quarterly 220, 220. 
69 Kelsen, Collective Security Under International Law, p. 53-55. 
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part of the collective. These norms and values are far from static. The 
content of these norms and values are contested and negotiated over 
time, allowing the system to adapt to new challenges. Whether the 
norms and values of the group are violated is left to an international 
executive body (i.e. the UN Security Council) decide.   

The UN Charter describes the international collective security 
regime in Chapter VII. Article 39 of the UN Charter is the triggering 
provision for the binding collective decision-making of the UN 
Security Council, defining the common threats that may warrant 
collective action by the executive body: ‘the Security Council shall 

determine the existence of any threat to the peace, breach of the peace, or act 

of aggression’. The broad formulation gives the Security Security 
Council effectively carte blanche to classify events as threats, breaches 
of the peace, or acts of aggression, which has allowed the 
international collective security system to adapt to new challenges 
(for example dealing much more with intrastate conflicts rather than 
interstate conflicts which was originally foreseen).70 When there is an 
Article 39 determination, then the competence of the SC UN Security 
Council is triggered, which can subsequently lead to the adoption of 
collective measures, either recommendations (Article 40) or non-
forceful and forceful measures (Article 41 and Article 43).   

While the UN collective security approach, as articulated in the 
Charter, has taken international response as the standard model, 
regional organisations have also secured a role in providing collective 

																																																								
70 The argument of Anne Orford is that the acceptance of the RtoP doctrine is 
valuable precisely for the reason that Member States through embracing RtoP have 
legitimised the broad interpretation the UN Security Council has given to an Article 
39 UN Charter determination. A. Orford, International Authority and the Responsibility 
to Protect (Cambridge University Press, 2011).  
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security during the negotiations resulting in the adoption of the UN 
Charter.  
 

5. REGIONALISM IN COLLECTIVE SECURITY 
Both universalism and regionalism have always been central in 
international efforts to achieve peace and security. 71  While the 
Covenant of the League of Nations acknowledged the role of regional 
organizations, since these forms of cooperation existed already prior 
to its establishment, it did not assign a specific role to them in 
maintaining peace and security. 72  The collapse of the League of 
Nations due to the outbreak of the Second World War led some 
politicians to believe that ‘universal’ cooperation was not realistic in 
achieving the goal of maintaining peace and security. The British 
Prime Minister Winston Churchill, for example, pleaded in 1943 for 
the creation of a number of regional councils rather than a world 
organization.73 In his view ‘only those affected by a dispute could be 
expected to apply themselves with sufficient vigour to secure a 
settlement’.74  

																																																								
71  C. Schreuer, ‘Regionalism v Universalism’ (1995) 6 European Journal of 
International Law 477. 
72 Covenant of the League of Nations (Adopted 28 June 1919) Treaty Series 4 (1991) 
23, Article 21; ‘nothing shall be deemed to affect the validity of international 
engagements, such as treaties of arbitration or regional understandings like the 
Monroe doctrine, for securing the maintenance of peace’. A. Abass, Regional 
organizations and the Development of Collective Security. Beyond Chapter VIII of the UN 
Charter (Hart Publishing, Oxford 2004), p. 3. 
73  F.O. Wilcox, ‘Regionalism and the United Nations’ (1953) 3 International 
Organization 789, 790 
74 W.S. Churchill, The Second World War. Volume Four. The Hinge of Fate (Cassell and 
Company, London 1951), p. 636; A.K. Henrikson, ‘The Growth of Regional 
Organizations and the Role of the United Nations’, in L. Fawcett & A. Hurell (eds.), 
Regionalism in World Politics: Regional Organization and International Order, (Oxford 
University Press, Oxford 1995), p. 122. 
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Despite the expressed reservations, the Allied Powers 
continued discussions on establishing an international organization 
with sufficient competence to serve international peace and security.75 
The resulting Dumbarton Oaks Proposals formed the basis for the 
United Nations Conference on International Organizations, 
commonly known as the San Francisco Conference.76 While the main 
aim of the conference were to establish a world organization to deal 
with the maintenance of international peace and security to codify the 
ban on the use of force, the role of regional organisations in their 
respective regions was discussed as well. 

The drafters of the UN Charter could not have foreseen the 
prominent role regional organisations, such as NATO and the AU, 
would play more than 60 years later in achieving international peace 
and security. In fact, the role of regional organisations was limited 
during the San Francisco debates, although some concessions were 
made in favour of regional action. 

At that time, only the Arab and the American States had created 
regional charters. 77  Most African States were still suffering from 
colonisation and imperialism. The almost inexistence of regional 
organizations limited the possibility for robust cooperation between 
regional organisations to secure a prominent place for regional action 
within the UN Charter. Particularly Latin American States wanted 
recognition of the legitimacy and role of regional organisations in 

																																																								
75 S. Neff, War and the Law of Nations: A General History (Cambridge University Press, 
Cambridge 2005), p. 315. 
76 Dumbarton Oaks Washington Conversations on International Peace and Security 
Organization, Proposals for the Establishment of a General International Organization (7 
October 1944). 
77 ‘Inter-American Conference on War and Peace, Act of Chapultepec’ (1945) 39(2) 
The American Journal of International Law 108-111 
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securing peace.78 The regionalist concern was focused upon the fact 
that permanent members of the UN Security Council, not coming 
from a certain region, could prevent regional enforcement measures 
by using their veto right.79 Latin American States pushed for either 
reserving dispute settlement exclusively for regional organizations or 
to exclude the inter-American system from the subordination of 
regional agencies to the UN.80 Although most States agreed upon the 
necessity of SC authorization and therefore saw it as no option to 
exclude the Organisation of American States (OAS) from the 
subordination to the UN, a compromise was reached to ‘secure the 
regional need for autonomy’.81  Thus while the Dumbarton Oaks 
Proposals already made some reference to regional organisations 
(forming the basis of the separate Chapter VIII of the UN Charter 
exclusively devoted to regional organisations), the lobby of Latin 
American States resulted in three important revisions.82 

The first way in which the Dumbarton Oaks Proposals were 
modified relates to the priority given to local, peaceful dispute 
settlement.  At several places in the UN Charter, it has been 
highlighted that before bringing situations to the attention of the UN 
Security Council, first attempts should be made to settle disputes 

																																																								
78 M. Zwanenburg, ‘Regional Organizations and the Maintenance of International 
Peace and Security: Three Recent Regional African Peace Operations’ (2006) 11 
Journal of Conflict & Security Law 484, 488 
79 A crisis in the region could not be dealt with under the recently adopted Act of 
Chapultepec since an authorization of the Security Council would be required and 
could potentially block regional action.  
80 R.B. Russel and J.E. Muther, A History of the United Nations Charter. The Role of the 
United Nations 1940-1945 (The Brookings Institution, Washington DC 1958), p. 695. 
81 W. Hummer and M. Schweitzer, ‘Chapter VIII regional arrangements’ in B. Simma 
et al (eds.), The Charter of the United Nations. A Commentary (Oxford University Press, 
Oxford 2002), p. 687. 
82 Hummer and Schweitzer, ‘Chapter VIII regional arrangements’, p. 815. 
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peacefully through regional organizations.83 Article 33 (1) of the UN 
Charter, dealing with pacific settlements of disputes, reads: ‘The 
parties to any dispute (…) shall, first of all, seek a solution by 
negotiation, enquiry, mediation (…), resort to regional agencies or 
arrangements, or other peaceful means of their own choice.’ Further, 
under Chapter VIII, which is specifically devoted to regional 
organizations, Article 52(1) confirms that nothing in the Charter will 
impair the right of regional organizations to deal with peace and 
security matters that require regional action. In addition, Article 52(2) 
of Chapter VIII states that UN Members that unite themselves in a 
regional arrangement or agency ‘shall make every effort to achieve pacific 

settlement of local disputes through such regional arrangements or by such 

regional agencies before referring them to the Security Council’. By 
including these provisions, room was given to regional organizations 
to contribute to the maintenance of peace by giving them a critical 
role in the peaceful settlement of disputes.  

The second, and most important, concession was the 
acknowledgement of the collective right to self-defence, laid down in 
Article 51 of the UN Charter.84 It was acknowledged that the inherent 
right to self-defence of States is also present when States organize 
themselves and consequently enforcement measures as part of self-

																																																								
83 Article 33 (1) UN Charter dealing with pacific settlements of disputes reads: “The 
parties to any dispute (…) shall, first of all, seek a solution by negotiation, enquiry, 
mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or 
arrangements, or other peaceful means of their own choice. Further Article 52(1) UN 
Charter confirms that nothing in the Charter will impair the right of regional 
organizations to deal with peace and security matters that require regional action. In 
addition, Article 52(2) underscores that the Security Council may make use, ‘were 
appropriate’ of regional organizations in conducting enforcement measures.   
84 C. Walter, ‘Chapter VIII Regional Arrangements: Introduction to Chapter VIII’ in B 
Simma DE Khan, G Nolte & A Paulus (eds.), The Charter of the United Nations: A 
Commentary (Volume II) (3rd edn Oxford University Press, Oxford 2012), p. 1438. 
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defence were not put under Security Council scrutiny. The collective 
right of self-defence was purposively placed outside Chapter VIII 
provisions, as these actions fall under the strict supervision and 
control of the UN Security Council.85  

The third and last compromise was made by allowing the 
continued operation of mutual assistance pacts - such as the 1942 
Anglo-Soviet Treaty of Alliance against Nazi Germany and its 
European associates - to allow measures against enemy States to be 
taken immediately, and without prior Security Council authorization 
(Article 53(1)) UN Charter). According to Article 53(2) UN Charter, 
enemy States were the enemies of the signatory parties during the 
Second World War. 

Despite regional compromises, regional arrangements and 
agencies were still placed under the supremacy of the UN Security 
Council. The UN Charter explicitly states that regional efforts in no 
way affect the independent right of the Security Council to 
investigate situations that potentially threaten the peace or the right 
of a State to bring disputes directly to the attention of the UN Security 
Council or UN General Assembly. 86  Further, the enforcement 
measures regional organizations may take are subject to an 
authorisation of the Security Council. The final text of Article 53 
reads: ‘no enforcement action should be taken under regional arrangements 

or by regional agencies without the authorization of the Security Council’. 
When a regional organisation undertakes regional (enforcement) 
action, its conduct is placed under supervision of the Security Council 
by means of Article 54, emphasising that the Security Council should 
be kept fully informed about the activities undertaken by regional 
organisations in pursuit of international peace and security. In 
																																																								
85 Russel and Muther, A History of the United Nations Charter, pp. 704-5. 
86 Article 52(4); Article 34; Article 35 (1) UN Charter. 
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addition, Article 52(2) underscores that the Security Council may 
make use ‘where appropriate’ of regional organizations in conducting 
enforcement measures.  

Thus, it can be said that with regard to enforcement measures, 
in general the universalist approach towards peace and security 
prevailed. Consequently, the UN Charter can be seen as a formula in 
which universalism and regionalism were both facilitated, but 
simultaneously restricted regional action in case of coercive 
measures. Further, the UN always maintains the principal right to 
meddle in conflicts of concern, regardless of regional action taken in 
this respect.87 The compromise between universalism and regionalism 
has thus resulted in a universal approach to collective security with 
conditioned regional involvement.  

The UN Charter acknowledges two types of regional 
organisations in the maintenance of peace and security: regional 
defence alliances and regional collective security organizations. Both 
organisations may be subjected to different rules depending on the 
action taken. Therefore, it is important to take a closer look at these 
types of regional organisations in order to determine the type of 
regional organisation the AU is and, accordingly, which provisions of 
the UN Charter are applicable to the AU’s collective security system. 

 

6. REGIONAL COLLECTIVE SECURITY ORGANISATIONS V. SELF-
DEFENCE ALLIANCES 

Under the UN Charter, distinction has been made between regional 
self-defence alliances and regional collective security organisations. 
The distinction seems important given that the UN Charter subjects 
both organizations to different legal regimes. While the actions of 

																																																								
87 Ibid. 
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collective security arrangements or agencies fall under Articles 52-54 
of the UN Charter, the actions of collective self-defence alliances have 
to be justified under Article 51. The most crucial difference is that 
self-defence can be evoked without the Security Council’s permission, 
whereas enforcement action to counter illegal uses of force within the 
region (Article 53 (1)) must be accompanied by Security Council 
authorization.  Further, the reporting obligations under Articles 51 
and 54 are different in scope. These requirements and legal 
consequences show the differences and distinct character between 
collective self-defence on the one hand and collective security on the 
other.88 

Collective security should be distinguished from collective self-
defence, as the main focus differs. Abass typifies this as an ‘ingressive 
(inward) and eggressive (outward)’ distinction. 89  While collective 
defence organizations are primarily focused outwards (seeking to 
protect their Member States against an external threat by a third State, 
thereby acting outside the organization’s territory), collective security 
organizations have an inward focus (maintaining peace within their 
collective territory and thus between and within Member States). 
Collective security arrangements thus involve measures taken by and 
against Member States of the respective regional arrangement or 
agency. Therefore, in principle, measures evoked by the collective 
cannot target non-member or third States. The question then arises 
whether collective security organisations can invoke the right to self-
defence.  

																																																								
88 C. Walter, ‘Chapter VIII Regional Arrangements Article 52’ in B. Simma, D.E. 
Khan, G. Nolte & A. Paulus (eds.), The Charter of the United Nations: A Commentary 
(Volume II) (3rd edn Oxford University Press, Oxford 2012), p. 1452. 
89 Abass, Regional Organizations and the Development of Collective Security, p. 14. 
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Despite the fact that scholars agree that the UN Charter 
originally envisaged a firm distinction between these two types of 
regional action, their opinions differ as to whether the distinction still 
is significant in practice. While some scholars perceive the difference 
as still being valuable,90 others downplay its relevance. Kelsen, for 
example, was one of the earliest to argue that collective security and 
collective defence should be treated similarly because of the fact that 
organisations are not restricted to perform only one of these tasks.91 
Typical Chapter VIII organizations continue to have the right to 
defend themselves against external threats.92 The inherent right to 
self-defence for individual States does not suddenly cease to exist 
when States decide to organize themselves. Consequently, Chapter 
VIII regional organizations are not excluded from acting as collective 
self-defence mechanisms under Article 51, provided that the criteria 
are met.93 The same holds for self-defence alliances, according to 
Kelsen and again affirmed by Abass. 94  The fact that regional 
organizations are founded as collective self-defence mechanisms does 
not necessarily exclude them from acting under Chapter VIII of the 
UN Charter as well. 95 

The distinction is indeed problematic as it qualifies the 
organisation on the basis of its principle aim, instead of the actions 

																																																								
90 Hummer and Schweitzer, ‘Chapter VIII Regional Arrangements’, p. 699.  
91 H. Kelsen, ‘Is the North Atlantic Treaty a Regional Arrangement?’ 45(1) The 
American Journal of International Law 162-163. 
92 K. Graham and T. Felicio, Regional Security and Global Governance: A Study of 
Interaction between Regional Agencies and the UN Security Council with a Proposal for a 
Regional-Global Security Mechanism (VUB University Press, Brussels 2006), p. 132. 
93 See Schreuer, ‘Regionalism v Universalism’, p. 490.  
94 H. Kelsen, ‘Is the North Atlantic Treaty a Regional Arrangement?’ (1951) 45 
American Journal of International Law 162; Abass, Regional Organisations and the 
Development of Collective Security, p. 39. 
95 Ibid. 
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taken. While an organisation may have a predominant collective 
security or collective self-defence focus, the legal basis for its actions 
should not be determined on the basis of their initial aims as 
expressed in the treaties by which they are established, but on the 
mandate of each action taken.96  

This indeed seems to be more in line with practice. The specific 
mandate should be considered as decisive when both types of 
organizations can perform tasks in the other sphere (either to ensure 
peace within the region or to act against external aggression).97  

 

7. THE AU AS A REGIONAL ORGANISATION UNDER CHAPTER 

VIII UN CHARTER 
	
While the AU may collectively respond to an imminent external 
attack against one of its Members, whereby the organisation’s 
conduct will be governed by Article 51 of the UN Charter, the AU has 
a predominantly inward focus. The AU’s regional effort to counter 
security threats within and between Member States suggests that it 
should primarily be seen as a Chapter VIII organization, and as such, 
it is bound by the legal regime dictated in Articles 52-54.  

 
7.1 Criteria distilled from the UN Charter 
The UN Charter contains only limited criteria to typify regional 
organisations as Chapter VIII organisations. While the title of Chapter 
VIII speaks of ‘regional arrangements’ as addressees of the provision, 
Articles 52-54 refer to both regional arrangements and regional 

																																																								
96 Walter, ‘Article 52’, pp. 1452-1453. 
97 Both ECOWAS and OAS have both an inward as well as an outward orientation, 
by including a collective self-defence provision: Article 2 of ECOWAS Protocol on 
Mutual Assistance and Defence (1981); Article 3(h) of the OAS Charter (1948). 
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agencies. It has been submitted in academic literature that both terms 
are included to allow States the fullest flexibility in establishing the 
desired form of cooperation.98  Regional arrangements refer to a mere 
arrangement, in the form of a pact or treaty, between sovereign States 
that are ‘aimed at mutual assistance against the same threat’,99 
whereas regional agencies also possess an institutional 
superstructure. 100  Agencies are thus to be considered a more 
sophisticated and developed form of an arrangement.101 In following 
these definitions, the AU should be seen as an agency, as it is a 
distinct legal entity with its own institutional structure, organs, and 
headquarters. Authors agree that this theoretical difference carries 
little significance in practice, as both regional arrangements and 
agencies are subservient to the same legal regime.102  

What further is determinative to be considered a regional 
arrangement or agency in the context of Chapter VIII, is that the 
organisation is endowed with a peace and security mandate, as 
Article 52(1) outlines that the organisation can contribute to the 
maintenance of peace and security within the region.103 The peace and 
security mandate of the AU is evident. African States have unified 
their efforts to collectively respond to threats of security, stability, 

																																																								
98 Walter, ‘Article 52’, p. 1451. 
99 Russel and Muther, A History of the United Nations Charter.  
100 M. Akehurst, ‘Enforcement Action by Regional Agencies, with Special Reference 
to the Organization of the American States’ (1967) 42 British Yearbook of International 
Law 175, 177.   
101 Ibid. 
102 Hummer and Schweitzer, Chapter VIII Regional Arrangements’, p. 823; Abass, 
Regional Organisations and the Development of Collective Security, p. 37.  
103 Article 52(1) reads: ‘nothing in the present Charter precludes the existence of 
regional arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for regional 
action’ (…). 
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and peace throughout the continent. For this purpose, APSA, an 
institutional and regulatory framework (see for more detail Chapter 4 
of this study), has been established with the principle aim of 
maintaining African peace and stability.  

In addition, it has been suggested that Article 52(2) of the UN 
Charter requires regional mechanisms to have a procedure for the 
settlement of disputes in place to qualify as a Chapter VIII 
organisation. 104  Yet Article 52 only seems to further define the 
relationship between regional organisations and the UN. It merely 
‘delineates competences’ as it speaks of a preference for regional 
pacific settlement (at the initiative of concerned States or by reference 
from the Security Council, Article 52(3)) before the situation is 
referred to the Security Council (Article 52(1)).105 In addition, it can be 
argued that this concern (whether or not the UN Charter requires a 
local dispute settlement mechanism to be in place) is merely of 
theoretical relevance since ‘any regional arrangement offers, by the 
mere fact of existence, a forum for consultation and mediation’.106  

Related to the peace and security mandate of the organisation is 
the criterion that it deals with matters that are ‘appropriate for 
regional action’. This is up to the organisation to decide and means as 
much as that there is a reasonable expectation that the respective 
organisation has the capacity to resolve the issue and that due to the 
character of the conflict the solution would benefit from a regional 
response.    

A final criterion that can be drawn from Article 52(1) is that 
both the organisation and its activities should be consistent with the 

																																																								
104 Hummer and Schweitzer, ‘Chapter VIII Regional Arrangements’, mn 60. 
105 Walter, ‘Article 52’, p. 1455.  
106  C. Walter, Vereinte Nationen und Regionalorganisationen (Springer, Berlin 1993), pp. 
99-104. 
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purposes and principles of the UN to be qualified as a Chapter VIII 
organisation.107 Since there are many regional organisations, a case-
by-case determination is required. The purposes and principles as 
referred to in Article 52(1) are those expressed in Articles 1 and 2 of 
the UN Charter. The organisation of the AU is determined on the 
basis of its own objectives and principles (Articles 3 and 4).108  

While most objectives and principles are comparable to those 
enshrined in the UN Charter, it is debatable whether Article 4(h) of 
the AU Constitutive Act can be considered consistent with the UN 
Charter, since an explicit requirement of prior Security Council 
authorisation is missing in connection to the Article 4(h) intervention 
option. Even though on paper there is no indication that Article 4(h) 
intervention will be authorised in full disregard of obtaining a SC 
authorisation just by simply omitting the requirement, in practice it 
might work out this way. According to Walter, not every 
incompatible practice disqualifies an organisation as a Chapter VIII 
organisation. It has to be a ‘continued insubordination which 
undermined the integration into and control by the UN System’. 109  
Thus, until Article 4(h) of the AU Constitutive Act is not consistently 
interpreted/evoked in violation of the UN Charter, it can be argued 
that the AU and its activities are consistent with the principles and 
purposes of the UN Charter. In this context, the connection with 
Article 103 of the UN Charter rises. Article 103 prescribes that 
obligations under the UN Charter prevail over conflicting obligations 
concluded in other international agreements. Inconsistency with the 

																																																								
107 (…) provided that such arrangements or agencies and their activities are consistent 
with the Purposes and Principles of the United Nations. 
108 For a discussion of the AU’s objectives and principles see Chapter 4 of this Study. 
109 Walter, ‘Article 52’, p. 1456 mn 36. 
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UN Charter will result in a violation of Article 103 and render other 
obligations void.    
 
7.2 Other criteria   
What has been subject to much more fierce debate is what precisely is 
meant by the word ‘regional’. The UN Charter fails to clarify the 
term. During the San Francisco Conference, a proposal was tabled by 
the Egyptian delegation: 

 
There shall be considered as regional arrangements organizations of a 
permanent nature grouping in a given geographical area several 
countries which, by reason of their proximity, community of interests 
or cultural, linguistic, historical or spiritual affinities, make 
themselves jointly responsible for the peaceful settlement of any 
disputes which may arise… as well as for the safeguarding of their 
interests and the development of their economic and cultural 
relations.110  

 
The proposal was finally dropped, since a precise definition would 
not capture all that might fall under the term and thus would 
unnecessarily exclude future regional organisations of a different 
nature.111  In 1992, the then-UN Secretary-General reaffirmed that it 
was a conscious choice not to give a definition of regional 
arrangements and agencies:  
 

The Charter deliberately provides no precise definition of regional 
arrangements and agencies, thus allowing useful flexibility for 
undertakings by a group of States to deal with a matter appropriate 

																																																								
110 UNCIO Documents Vol 12 p 857, as quoted in Russel and Muther, A History of the 
United Nations Charter. 
111 Walter, ‘Article 52’, p. 1448. 
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for regional action which also could contribute to the maintenance of 
international peace and security.112  

 
How then should ‘regional’ be defined in the context of Chapter VIII? 
The classification’s importance is reflected in the fact that regional 
organisations under Chapter VIII are under strict and close control of 
the UN Security Council, particularly when undertaking enforcement 
measures.113   

In scholarly literature, many have attempted to further define 
‘regional’. One rationale is that regional means, in the broadest sense 
of the word, that an organization is non-universal, since the UN 
Charter distinguishes between the UN as universal organization and 
regional organizations.114 It presumes the existence of some sort of 
frontiers, decisive characteristics that create an inner and outer world. 
Therefore, membership of a regional organization must be smaller in 
number than the UN itself,115 or has to generate, as Haas puts it, 
‘interstate activity with less than universal participation’.116   

In addition, many authors have argued that region or regional – 
derived from the Latin regio – essentially implies a geographical 
connection between States. Zwanenburg, for instance, argues that the 
word regional ‘suggests that there must be geographical vicinity 

																																																								
112 See: UN Secretary General, An Agenda For Peace: Preventive Diplomacy, Peacemaking 
and Peacekeeping' , para 61. 
113 G. Bebr, ‘Regional Organizations: A United Nations Problem’ (1955) 49 American 
Journal of International Law 166, 174. 
114 Hummer & Schweitzer, ‘Chapter VIII Regional Arrangements’, p. 693; H. Kelsen, 
The Law of the United Nations: A Critical Analysis of Its Fundamental Problems (Frederick 
A. Praeger, New York 1964), p. 319. 
115 Graham and Felicio, Regional Security and Global Governance, p. 88. 
116 E.B. Haas, The Uniting of Europe: Political, Social and Economic Forces (Stanford 
University Press, Stanford 1958), p. 16.; B. Hettne, ‘Beyond the New Regionalism’ 
(2005) 10(4) New Political Economy 543, 545.  
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between members of a regional arrangement or agency’.117 This has 
been affirmed by others.118 Most authors, however, claim that this 
geographic criterion should not be applied strictly.119 Hummer and 
Schweitzer, for example, argue that an absolute application of a 
geographical criterion is unsustainable since the possibility to take 
peace and security measures does not depend on whether a State 
belongs to a region but whether a State is a member of a certain 
organization. 120  Walter even argues that ‘proximity among the 
members does not seem to play any role at all’.121  

 While rejecting the application of the geographical criterion in 
the strict sense, some connection remains essential when ‘regional’ is 
read in combination with another criterion: the ability of Chapter VIII 
organizations to settle local disputes peacefully, as discussed above. 
This connection can be traced back to the intention behind the 
regulation. The purpose of Chapter VIII was to grant certain 
organizations the power to resolve local disputes with local means 
and on local terms (thereby excluding third parties from the 
process).122  Therefore, it can be argued that both the term ‘local 
dispute’ and the exclusion of third party influence tend to support the 
necessity of some degree of territorial closeness of members, but not 
in the aforementioned sense of a compulsory connection between all 

																																																								
117 Zwanenburg ‘Regional Organisations and the Maintenance of International Peace 
and Security’, p. 488. 
118 B. Boutros-Ghali, Contribution a l’etude des Ententes Regionales (Herissey 1949), p. 45; 
Graham and Felicio, Regional Security and Global Governance, p. 87. 
119  Akehurst, ‘Enforcement Action by Regional Agencies’, p. 214; Hummer and 
Schweitzer, ‘Chapter VIII Regional Arrangements’, p. 692; Abass, Regional 
Organisations and the Development of Collective Security, p. 10. 
120 Hummer and Schweitzer, Chapter VIII Regional Arrangements’, p. 692. 
121 Walter, ‘Article 52’, p. 1448. 
122 Hummer and Schweitzer, ‘Chapter VIII Regional Arrangements’, 822; Russel and 
Muther, A History of the United Nations Charter. 
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States in the region. Alternatively, the wording of Article 52(1) UN 
Charter seems to indicate that it is not necessarily important that the 
members of the respective organisation are geographically linked, but 
that the matters the organisation deals with can be qualified as 
regional action.  

Another way in which regions are distinguished by scholars is 
by their cohesiveness, or what Nye calls their ‘degree of mutual 
interdependence’.123  Hettne distinguishes social, economic, political, 
and organisational cohesion.124  The level of cohesion implies the 
common purpose of the arrangement or agency, as without a 
common purpose there is merely a co-existence of individual States 
that are interdependent but not united by a common cause. 
Emphasising the existence of a durable bond among members, rather 
than geographical proximity, is a more comprehensive interpretation, 
as it allows the inclusion of organisations such as the Organisation of 
Islamic Cooperation and the Commonwealth of Nations.  

While all these criteria to a greater or lesser extent contribute to 
defining whether an arrangement or agency is regional in the context 
of Chapter VIII, there is no agreement regarding which criteria are 
the most decisive.  What is furthermore problematic is that the above-
suggested criteria resemble elements of the proposal tabled by the 
Egyptian delegation, which was not supported by a majority of States 
during the San Francisco Conference. No justification can be found to 
justify such restrictive definitions within the text of the Charter, the 
traveaux preparatoire, or the practice of the UN Charter.125 
																																																								
123 J. Nye (ed), International Regionalism (Brown & Co, Boston 1968), p xii. 
124  Hettne, 'Beyond the "new" Regionalism', p. 543; A. Hurrell, ‘Regionalism in 
Theoretical Perspective’, in L. Fawcett & A. Hurrell (eds), Regionalism in World 
Politics: Regional Organization and International Order (Oxford University Press, Oxford 
1995), p 38. 
125 M Akehurst, ‘Enforcement Action by Regional Agencies’, 178.  
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 Because of these differences in interpretation it has been 
suggested that ‘there is no use in looking for one universal criterion 
that defines a region, nor to come up with a ‘catch-all’ cocktail of 
criteria. It is the process of regionalization that eventually defines the 
region’.126  Hummer and Schweitzer therefore propose that ‘in the 

absence of clear-cut criteria, the existence of a regional organization can only 

be ascertained in concrete, individual cases and not in a general sense.’127 
What then is decisive is how the arrangement or agency perceives 
itself and how it is perceived by others.128 In following Hettne’s view 
it is: ‘widely accepted that it is how political actors perceive and interpret the 

idea of a region and notion of ‘regionness’ that is critical’.129  
While some regional organisations are more difficult to classify 

within the context of the UN Charter (the most prominent example 
being NATO), in the case of the AU there seems to be no 
disagreement about the organisation’s status as Chapter VIII 
organisation. When thinking of the characteristics of the AU - its 
membership, scope, and purposes – evidently, it would be difficult 
not to consider the organization as a regional one. Its membership is 
limited to ‘African States’,130 its modus operandi is focused upon the 
African continent, and its Member States share (to a greater or lesser 
extent) cultural, historical, and political values.131 Both the OAU and 

																																																								
126  L Van Langenhove and A-C Costea, 'Interregionalism and the Future of 
Multilateralism' (UNU CRISS Occasional Papers 13, 2005), p. 10. 
127 Hummer and Schweitzer, ‘Chapter VIII Regional Arrangements’. 
128 Akehurst, ‘Enforcement Action by Regional Agencies’, 178. 
129 Hettne, 'Beyond the "new" Regionalism', 544. 
130 Constrained membership of the AU follows from the wording of Article 29 (1) of 
the AU Constitutive Act, stating that ‘All African States’ may request for admission 
as a member of the African Union, thereby restricting the organization’s reach solely 
to the African continent.   
131Although ethnicity, religion and culture vary greatly from one African country to 
another, (almost) all countries share a consciousness of a common heritage in the 
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the AU have always been regarded as classical regional Chapter VIII 
organisations, by the UN as well as by scholars.132 Hummer and 
Schweitzer have argued that references of the Security Council to the 
OAU in the context of Chapter VIII, both to become involved in UN 
activities as well as to submit reports under Article 54 of the UN 
Charter, provide a clear indication of the indirect recognition of the 
OAU as a Chapter VIII organisation. Further, the Security Council 
has frequently referred to the efforts of regional organisations, 
including the OAU, in the maintenance of international peace and 
security.133 In relation to the AU, the Security Council has consistently 
positioned the AU as a regional organisation.134 In 2008, the Secretary-

																																																																																																																																		
sense of colonization and oppression and a struggle for independence, reflected in 
the pan-Africanism discourse. Abass and Baderin, ‘African Union, Collective 
Security and Human Rights’, p. 20. 
132 OAU is proclaimed by the UN Security Council as a Chapter VIII organization in 
UN Security Council Resolution 199 (Concerning the Situation in the DRC), UN Doc. 
S/6129, 30 December 1964. In this resolution, the first reference was made to the OAU 
in connection to Articles 52 and 54 UN Charter: ‘(…) OAU, in the context of Article 
52, help to find a peaceful solution to all the problems and disputes affecting peace 
and security in the continent of Africa. (…) and request OAU, in accordance with 
Article 54, to keep the Security Council fully informed of any action it may take 
under the present resolution.’ The African Union has been explicitly recalled as a 
chapter VIII organization in, inter alia, the report of the UN Secretary-General on the 
relationship between the UN and regional organizations: UN Secretary-General, The 
Relationship between the United Nations and Regional Organizations, in Particular the 
African Union, in the Maintenance of international peace and security' (7 April 2008), UN 
Doc. S/2008/186, 7 April 2008. 
133 UN Security Council Resolution 733 (Implementing an Arms Embargo on Somalia), 
UN Doc. S/RES/733, 23 January 1992; UN Security Council Resolution 746 (On the 
Situation in Somalia), UN Doc. S/RES/746, 17 March 1992; UN Security Council 
Resolution 751 (On the Situation in Somalia) UN Doc. S/RES/751, 24 April 1992.   
134 In relation to the crisis in Somalia first reference was made to the AU as regional 
organisation, see UN Security Council Resolution 1519 (On the Situation in Somalia), 
UN Doc. S/RES/1519 (2003), 16 December 2003, para 5. 
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General issued a report clarifying the relationship between the UN 
and regional organisations, with specific reference to the AU.135  

 While the OAU has formally declared itself a regional agency, 
the AU never explicitly classified itself as such. In several core legal 
documents of APSA, the AU has explicitly placed its peace and 
security mandate within Chapter VIII of the UN Charter.136 Hence, 
the AU should be seen primarily as a regional agency under Chapter 
VIII. As a result, the peace and security actions of the AU, save in 
cases of self-defence, are governed by Articles 52-54 of the UN 
Charter. The provisions address different aspects of the relationship 
between the UN and regional organisations, a relationship that has 
increasingly become important in maintaining international peace 
and security, which will be discussed in the next section.  
	
8 THE GROWING PARTNERSHIP BETWEEN REGIONAL 

ORGANISATIONS AND THE UN 
Cold War tensions between the two Super Powers, already 
influencing international politics in 1947, prevented the development 
of a close relationship between the Security Council and existing 
regional arrangements. The Security Council was paralyzed by veto 
power, since the USA and the Soviet Union blocked UN involvement 
in regional conflicts in which they themselves were either directly or 
indirectly involved. Regional organizations were used to keep 

																																																								
135 UN Secretary-General, The Relationship between the United Nations and Regional 
Organizations, in Particular the African Union, in the Maintenance of international 
peace and security' (7 April 2008), UN Doc. S/2008/186, 7 April 2008. 
136 Specific reference is made to Chapter VIII in provisions relating to the relation of 
APSA to the UN and other international organisations, e.g. Article 17(2) PSC Protocol 
and paras. 37 and 38 of the Solemn Declaration on the Common African Security and 
Defence Policy.  



	
	

Chapter 2 Collective security under international law:  
the role for the AU as a regional organisation 

	

	 75	

disputes out of UN hands. 137  In addition, within this period, a 
different development took place between regional defence alliances 
and other regional organizations. Regional defence alliances 
increasingly took up broader security responsibilities that were 
originally part of the Security Council mandate, whereas Chapter VIII 
regional organizations played a much less significant role than the 
creators of the UN charter originally had envisaged. They were not 
used as a ‘shock absorber or a forum of first resort’.138 

With the end of the Cold War, the Security Council found itself 
in the position to take up its role as the decisive and final authority in 
the maintenance of peace and security. In particular when it decided 
to intervene after the Iraqi invasion of Kuwait in August 1990, the 
Security Council was believed to be functioning again. Renewed 
optimism was, however, short lived, as in the remainder of the 1990s, 
the Security Council turned out to be unable to effectively intervene 
in Rwanda, Somalia, and Yugoslavia, which undoubtedly can be seen 
as some of the major conflicts (and in terms of response, tragedies) of 
that decade.  

The inability of the Security Council to effectively intervene was 
worsened by the changing character of conflicts. Although the 
original focus of the UN Charter was on interstate conflicts, the 
period showed the near absence of armed conflict between States. 
Conversely, there was an enormous increase in interstate violence. 
Civil and guerrilla wars and terrorist acts would become major 
challenges to international peace. 139  The character of conflict 
																																																								
137 B. Rivlin, ‘Regional Arrangements and the UN System’ (1992) 11 International 
Relations 95, 97-98 
138 See Henrikson, ‘The Growth of Regional Organizations and the Role of the United 
Nations’, p. 133. See also Wilcox, ‘Regionalism and the United Nations’. 
139 S. Neff, War and the Law of Nations: A General History (Cambridge University Press, 
Cambridge 2005), p. 315. 
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increasingly acquired more knowledge of the state structures 
involved. As regional organizations were more likely to be in tune 
with an internal conflict of a State in the region and were more likely 
to ensure a timely response, the UN started to rely on them on a 
regular basis. Additionally, since the number of conflicts rose 
explosively by including interstate conflicts to the mandate of the 
Security Council, the UN faced severe financial hardship to respond 
to all clashes. Although the Cold War tensions were eroded and the 
Security Council was fully functional again, the veto system still 
turned out to be too politicized to function properly. Often veto rights 
were used to block action in a befriended State, while the necessity 
for action in one form or another was evident.140As one of their 
objectives was to ensure peace and security within their respective 
regions, regional organizations increasingly took up what has left to 
be done by the SC as part of their own regional mandates, as will be 
shown in the context of Africa in the next chapter dealing with the 
historical development of the AU’s collective security. 

In the 1990s increased understanding arose that the 
involvement of regional organizations could relieve some of the 
burden of the UN in the pursuit of peace and security. In January 
1992, the Security Council asked the Secretary-General to recommend 
ways to make the UN more efficient.141 In response, the Secretary-
General highlighted in An Agenda For Peace the important role that 
regional organisations could play in bringing about peace: 

 

																																																								
140  On the global Policy Forum all vetoes used between 1945-2009 have been listed: 
https://www.globalpolicy.org/security-council/40069-subjects-of-un-security-council-
vetoes.html.   
141 UN Security Council, Presidential Statement, UN Doc. S/23500, 31 January 1992. 
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What is clear (...) is that regional arrangements or agencies in 
many cases possess a potential that should be utilized in 
serving (…) preventive diplomacy, peacekeeping, peace-
making and post-conflict peace-building. Under the Charter, 
the Security Council has and will continue to have primary 
responsibility for maintaining international peace and security, 
but regional action as a matter of decentralization, delegation 
and cooperation with United Nations efforts could not only 
lighten the burden of the Council but also contribute to a 
deeper sense of participation, consensus and democratization in 
international affairs.142 

 
This marked the beginning of the growing focus on the idea of a 
regional-global security partnership. The importance of regional 
organizations in maintaining international peace and security has 
been emphasized ever since. The leading idea is that collective 
security can only be ensured when all actors are involved, with the 
UN as the overarching authority. This idea has been expressed in a 
large number of reports, debates, and declarations in which the role 
of regional organizations has been recognized and encouraged.  In 
1993, the Security Council invited regional organizations to study 
possible measures for strengthening their functions in peace and 
security and improving cooperation with the UN.143 In the Supplement 

to An Agenda for Peace issued in 1995, the UN Secretary General 
outlined consultation, diplomatic and operational support, co-
deployment, and joint missions as the modes of cooperation between 

																																																								
142 UN Secretary-General An Agenda for Peace. Preventive Diplomacy, Peacemaking and 
Peacekeeping, UN doc. A/47/277- S/24111, 17 June 1992, para. 64. 
143 UN Security Council, Presidential Statement, UN Doc. S/25859, 28 May 1993. 
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the UN and regional organizations.144 After the High-level Panel on 
Threats, Challenges and Change stressed once more the importance 
of strengthening the relationship between the UN and regional 
organizations, the Secretary-General pleaded in 2005 for the 
establishment of an interlocking system of peacekeeping capacities to 
allow the UN to work with regional organisations in ‘predictable and 
reliable partnerships’ and recommended to introduce ‘memoranda of 
understanding’ to ensure this.145 In the meantime, several high level 
meetings have been convened on security matters in which regional 
organizations were involved.146 Since 2003, several open debates have 
been held on strengthening cooperation and partnership between the 
UN and regional organisations. In 2006, the Secretary-General called 
in its report on Regional-Global partnerships for an effective 
partnership ‘in close cooperation with the Security Council and based 
on a clear division of labour that reflects the comparative advantage 
of each organization’.147 

The UN has taken several specific initiatives in relation to the 
AU, which were motivated by the fact that many of the issues on the 
Security Council’s agenda concerned (and continue to concern) 
Africa. During the World Summit it was, for example, agreed that a 
ten-year capacity building programme would be established for the 
African Union to enhance its capacity in conducting peace 

																																																								
144 High-level Panel on Threats, Challenges and Change, A more secure world: Our 
shared responsibility, paras 270-273. 
145 UN Secretary General, In Larger Freedom: Towards Development, Security and Human 
Rights for All, UN Doc. A/59/2005, 21 March 2005, paras 213-215. 
146  R. Tavares, Regional Security: The Capacity of International Organisations 
(Routledge, Oxon 2009), p. 6. 
147 UN Secretary-General, A Regional-Global Partnership: Challenges and Opportunities, 
UN Doc. S/2006/590, 28 July 2006, paras 4, 17, 26 and 100. 
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operations.148 Since 2010, an Addis Ababa-based UN Office to the AU 
was established to strengthen UN support for AU peace operations. 
The partnership between the UN and the AU is further materialised 
through annual consultation meetings that have been held since 2007 
between the UN Security Council and the AU Peace and Security 
Council. 149 In January 2012, an open debate was held on the strategic 
partnership between the AU and the UN.150 Other open debates about 
strengthening peace and security cooperation between the UN and 
																																																								
148 UN General Assembly Resolution 60/1 (2005 World Summit Outcome), UN Doc. 
A/Res/60/1, 16 September 2005; UN Secretary General and AU Commission 
Chairperson, Declaration: Enhancing UN-AU Cooperation: Framework for the Ten-Year 
Capacity Building Programme for the African Union, UN Doc. A/61/630, Annex; 
Endorsed in UN General Assembly Resolution 63/310 (Cooperation between the United 
Nations and the African Union), 14 September 2009 and AU Assembly Heads of State 
Resolution. The implementation of the programme has had an intermediate review 
in 2011, see UN Secretary-General, Review of the Building Programme for the African 
Union, UN Doc. A/65/7716-S/2011/54, 2 February 2011. Currently, a new ten-year 
programme is in place: UN Regional Coordination Mechanism for Africa (RCM-
Africa), Framework for a Renewed UN/AU Partnership on Africa’s Integration and 
Development Agenda 2017-2027 (PAIDA), March 2015. For more details see Chapter 4, 
section 2.5.1 on the cooperation between the AU and the UN.  
149 Since 2007, the UNSC has held ten formal annual meetings with its AU 
counterpart, the Peace and Security Council (PSC), with the first such meeting held 
in Addis Ababa in 2007, the second one in New York in April 2008. On 8 September 
2017, the 11th joint consultative meeting is held in Addis Ababa.  
150 UN Security Council, Cooperation between the United Nations and regional and sub-
regional organizations in maintaining international peace and security Strengthening the 
relationship between the United Nations and regional organizations, in particular the African 
Union, in the maintenance of international peace and security (12 January 2012) S/PV.6702 
and S/PV.6702 (Resumption 1). Other debates have been held before, including the 
open debate 28 March 2007, collaboration between regional organizations based on 
complementarity, capacities and comparative advantages; 25 September 2007 summit 
level meeting of the council on the need to further mobilize the international 
community to address the challenges to peace and security confronting Africa and to 
support AU efforts and the 28 August 2007 open debate on methods of supporting 
national actors to enhance their capacity to prevent conflict, regional approaches to 
cross-border challenges, mediation strategies and ways to mobilize the international 
community.	
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the AU have been held since, including the latest on Enhancing 
African Capacities in the Area of Peace and Security, which was held 
on 19 July 2017.151 

The future ahead is clearly based on cooperation and partnership. 
Regional organizations in the field of peace and security are likely to 
have a greater impact in the region in the years to come with the 
support of the UN. The position and value of regional organisations 
has been increasingly acknowledged by the UN, although the UN’s 
supremacy is consistently stressed based on the UN Charter. This 
hierarchical ‘partnership’ has prompted cooperation, but at the same 
time has also led to controversies in the working relationship 
between the UN and regional organisations, particularly the AU. 
Despite increased cooperation, the applicable legal regime of 
collective security has remained (largely) unchanged. 
 

9 CONTROVERSIES BETWEEN THE UN AND REGIONAL 

ORGANISATIONS AS THE AU 
The landscape of international organisations looks different than in 
1945.  The regionalisation of peace and security efforts through 
increased reliance on regional organisations spurs discussions 

																																																								
151 Since 2012, the following relevant open debates are held: UN Security Council, 
Open Debate on Cooperation between the UN and regional and sub-regional organisations, 
UN Doc. S/PV.7015 (Resumption 1), 6 August 2013; UN Security Council, Open 
Debate on UN Peacekeeping, regional partnerships and their evolution, UN Doc S/PV.7228, 
28 July 2014; UN Security Council, Open Debate on Regional Organisations and 
Contemporary Challenges of Global Security, UN Doc. S/PV.7505 (Resumption 1), 18 
August 2015; UN Security Council, Open debate on UN-AU Cooperation: Chapter VIII 
application and the future of the African Peace and Security Architecture, UN Doc. 
S/PV.7694, 24 May 2016; UN Security Council, Open debate on strengthening the UN-
AU partnership in peace and security, UN Doc S/PV.7816, 18 November 2016; UN 
Security Council, Open Debate on Enhancing African Capacities in the Area of Peace 
and Security, UN Doc S/PV.8006 (Resumption 1), 19 July 2017. 
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wherein the competences of regional organisations and the limits 
thereof are challenged and discussed. The more regional 
organisations are left to deal with regional peace and security issues, 
and the greater autonomy granted to regional organisations 
necessarily implies a lesser involvement of the UN. At the same time, 
the AU relies extensively on the UN for logistics and financial 
capabilities to realise AU support missions, and thus the UN and the 
AU need each other to realise peace and security. The purpose of this 
section is to foreshadow the challenges that the changing relationship 
between these organisations have created. 
 
9.1 Enforcement action 
The competence of regional organisations to initiate enforcement 
action is restricted in that the Security Council has a final say in 
authorising enforcement measures (Article 53 (1) of the UN 
Charter). 152  Any enforcement action by regional organisations 
without the authorisation of the Security Council violates Article 
53(1) as well as Article 2(4) of the UN Charter, the general prohibition 
on the use of force, safe in cases of self-defence.153 Even when regional 
Charters expressly allow for an intervention option without Security 
Council’s involvement, the option is illegal on the basis of Article 103 
of the UN Charter. This is arguably the case with respect to Article 
4(h) of the AU Constitutive Act.  

As expressed earlier, Article 103 of the UN Charter 
determines that the obligations under the UN Charter will prevail 

																																																								
152 What measures are considered enforcement action will be discussed in Chapter 5. 
153 Article 2(4) UN Charter reads: All Members shall refrain in their international 
relations from the threat or use of force against the territorial integrity or political 
independence of any State, or in any other manner inconsistent with the Purposes of 
the United Nations. 
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over any other obligation UN Member States will have that arise out 
of international agreements. Article 103 thereby gives the UN Charter 
a superior character. Although regional organisations as such are not 
bound by Article 103 for the simple reason that they cannot become a 
member of the United Nations, according to Article 3 UN Charter, the 
Member States of the organisations are UN members. In the context 
of the AU, this means that all AU Member States - except for the 
Sahrawi Arab Democratic Republic (SADR) which is not recognised 
by the UN as a State and thus cannot become a UN Member State - 
are bound by Article 103 and that all obligations that follow from 
other international agreements that are in violation of the obligations 
set out in the UN Charter are void.154 In the Nicaragua case, the 
International Court of Justice has determined that Article 103 UN 
Charter applies to treaties between UN Member States, including 
treaties establishing other international organisations. 155  Further, 
Article 103 has been interpreted so that the UN Charter takes 
precedence over legislative and judicial acts of international 
organisations that are incompatible with obligations under the UN 
Charter. The question thus arises as to whether Article 4(h) of the AU 
Constitutive Act is incompatible with the UN Charter, as this would 
make the provision void on the basis of Article 103 of the UN Charter.  
 

																																																								
154 One may argue that since Morocco is a UN Member State (and has joined the AU 
since January 2017) then SADR (forming part of Morocco) is also bound by the 
contents of the UN Charter. Yet, due the formal recognition of SADR by the AU and 
SADR being a full AU Member State not recognised by the UN, this is difficult to 
uphold. 
155 Case Concerning Military and Paramilitary Activities In and Against Nicaragua 
(Nicaragua v. United States of America); Merits, International Court of Justice 
(ICJ), 27 June 1986, para 107. 
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9.2 Limits to the primary responsibility of the UN Security 
Council? 

	
Article 24(1) of the UN Charter assigns the primary responsibility of 
maintaining international peace and security to the Security Council 
and obliges Member States to carry out the decisions the Security 
Council makes on their behalf, precisely for the purpose of ‘ensuring 

prompt and effective action by the UN’.156   
In practice, however, it is the power politics of the Security 

Council, that prevent prompt and effective action. Strong measures 
are not taken because of the use of vetoes in accordance with national 
interests. Of equal importance are the so-called ‘pocket-vetoes’, which 
allow permanent members to get an issue off the Security Council’s 
agenda or to soften the language of a respective resolution without 
actually casting a veto by the mere threat of using that power. What 
further remains a pressing issue is the fact that the UN Security 
Council is not a reflection of the current community of UN Member 
States, but does make far-reaching decisions on its behalf.  

If one considers the ratio of States to join collective security 
mechanisms, the sacrosanct authority of the Security Council is even 
more challenging. In principle, States provide for their own security. 
They cannot provide the security required alone, so they join forces 
and start their own organisations to ensure security. When within the 
UN context, the Security Council is not doing what it is supposed to 
be doing, until what time can States be bound by their obligations 
under the UN Charter? States have agreed not to act contrary to the 
UN Charter, that all obligations under the UN Charter prevail 
(Article 103), and to accept a limitation to their sovereignty for the 

																																																								
156 Article 24 UN Charter. 
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purpose of the ‘common good’, all in return for prompt and effective 
action for the maintenance of international peace and security. But 
when, if ever, will the balance shift? And is there then a place for a 
regional organisation such as the AU, which also acts on behalf of a 
collective of States with specific interest in the region, to take action 
instead of the UN Security Council? 
 

9.3 Subsidiarity, complementarity, burden-sharing, and burden-
shifting 

Related to the discussed challenge in the previous sub section are the 
challenges of subsidiarity and complementarity as principles 
directing the cooperation between the UN and the AU in maintaining 
peace and security.157 Chapter VIII of the UN Charter underscores the 
importance of regional action. The UN should only become involved  
when regional (peaceful) action fails. The principle of subsidiarity 
means that nothing should be done by a larger and more complex 
organisation that can be done by a smaller and simpler 
organisation. 158  Thus, what regional organisations can do in the 
maintenance of peace and security in their respective regions should 
be done by them.  The UN in this sense has a complementary role: 
when a regional organisation is unable, unwilling, or non-existent, 
the UN can take action. With regards to enforcement action, however, 
the UN always has the final say, as the Security Council’s 
authorisation needs to be sought after. Subsidiarity and 
complementarity have directed peace and security initiatives 

																																																								
157 AU Peace and Security Council, ‘Report of the Chairperson of the Commission on 
the Partnership between the African Union and the United Nations on Peace and 
Security: Towards greater Strategic and Political Coherence’, 9 January 2012 (307th 
meeting, Addis Ababa) PSC/PR/2.(CCCVII), para 90 and further. 
158  
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undertaken by the UN and the AU in Africa.159 As to subsidiarity, the 
present author agrees with the then-Chairperson of the Commission 
Jean Ping, who argued that the concept includes at least consultative 
decision-making, a division of labour. and burden sharing (rather 
than burden shifting). 160  But this has not been fully explored, 
hampering the partnership between the UN and the AU. 
 

9.4 Regional v. sub-regional organisations: a different or similar 
approach? 

Further, the required dialogue on principles that underpin the 
partnership should not only involve the UN and the AU but also the 
relevant sub-regional organisations. As the then-Chairperson of the 
Commission Jean Ping rightly argued: ‘efforts to achieve political 

coherence would be weakened if the role of the RECs/RMs is not properly 

situated in the partnership.’161  
What the drafters of the UN Charter did not foresee was the 

sub-regionalisation of peace and security measures.  The UN Charter 
therefore does not take into account the multi-layered regional 
security system the AU proposes - including a sub-regional approach 
in dealing with peace and security - by only speaking of ‘regional 
arrangements and agencies’. The UN Security Council, however, 
consistently uses the term ‘regional and sub-regional organisations’ 
in its resolutions. To clarify that Chapter VIII is applicable to both, the 
Secretary-General called for explicit inclusion of sub-regional 
organisations in the regional- global security partnership.162 In 2012, 

																																																								
159 Ibid, para 91. 
160 Ibid. 
161 Ibid, para 95. 
162 UN Secretary-General, A Regional-Global Partnership: Challenges and Opportunities, 
UN Doc. S/2006/590, 28 July 2006, paras 72-83. 
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the Security Council followed the Secretary-General’s position by 
explicitly mentioning the fact that the obligations under Chapter VIII 
of the UN Charter apply to sub-regional organisations as well.163 
Hence, the Security Council seems to treat both organisations alike.  
  Whether it is action by ECOWAS or action by the AU, in 
accordance with the UN Charter, these are both regional 
organisations that are subject to the same legal regime. Thus, while 
the AU foresees a hierarchical relationship between the AU and 
RECS, the UN Charter does not support such subordination but 
rather sees all regional organisations as equal. This might create 
challenges in the triangular relationship between the UN, the AU, 
and the respective African sub-regional organisations. 
 
9.5 Setting up criminal tribunals and referrals to a criminal court 
With respect to measures taken in the field of international criminal 
justice, the UN Security Council has broadened the conventional 
interpretation of Article 41 (measures not involving the use of force) 
to include setting up criminal tribunals and referrals of situations to 
the ICC. The AU Assembly has similar competences to set up 
criminal tribunals and to refer situations to the (still to-be-
established) African Criminal Chamber of the African Court. What if 
similar situations are referred to both the international and the 
African Court? How should the potential conflict that arises be 
resolved? And what if sub-regional organisations will take similar 
initiatives to establish criminal jurisdiction in sub-regional courts? 
These questions will be dealt with in Chapter 5. 
 

																																																								
163  UN Security Council Resolution 2033 (On Effective Partnerships), UN Doc 
S/RES/2033, 12 January 2012, para 8 of Preamble.  
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10 CONCLUSION 
This chapter has scrutinised and positioned the AU’s collective 
security approach in the context of international collective security 
law. The AU can be characterised as a regional (collective security) 
organization in the context of Chapter VIII of the UN Charter. The 
activities within APSA, except cases of self-defence, thus fall within 
the scope of Chapter VIII. As UN Charter obligations, by virtue of 
Article 103, UN Charter prevails over any other international 
obligation of UN Member States, the actions of the AU in the context 
of peace and security need to be in accordance with the UN Charter. 
Despite the acknowledgement of the increased importance of the 
contribution of regional organisations to the maintenance of peace 
and security, this chapter has shown that it is difficult to speak of a 
true partnership between the AU and the UN because of the 
hierarchical relationship that continues to exist. While on one hand 
certain AU actions have seemed to dispute the UN’s overarching 
authority by adopting Article 4 interventions, without explicit 
reference to required SC authorisation, on the other hand certain UN 
actions have seem to similarly affect their own primary responsibility 
by not taking over responsibility in situations where the AU has been 
clearly unable to deal with a particular situation as for instance 
witnessed in Somalia. This has resulted in challenges in their working 
relationship that affect the maintenance of peace and security in 
Africa. These challenges will be discussed in more detail in Chapter 5. 

Before discussing how AU collective security has been 
implemented in practice and the kind of challenges have come to the 
fore in relation to the competences of the actors involved, attention 
needs to be paid to the historical development, nature, and features of 
the AU’s collective security system. As witnessed in the introduction, 
the AU’s collective security system, or more broadly the African 
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Peace and Security Architecture (APSA), is of recent date. In order to 
understand the complexities of the contemporary system it is 
important to understand how, why, and in which political climate the 
AU’s collective security ideas and institutional practices have 
developed. The next chapter will offer this historical analysis. 
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CHAPTER 3  
AU COLLECTIVE SECURITY  

IN HISTORICAL CONTEXT 
 

Convinced that in order to safeguard and preserve the hard-won liberties 

of our peoples, the sovereignty and territorial integrity of our countries,  

our cultures, history and common values, as well as to guarantee peace, 

security, stability and socio-economic development of our continent,  

it is imperative for us to undertake mutually reinforcing actions 

 in the areas of defense and security.  

AU Assembly, 2nd Extra Ordinary Session in Sirte (2004)164 
 
 

1. INTRODUCTION 
This chapter’s purpose is to clarify the context within which the African 
Peace and Security Architecture (APSA) has emerged in order to better 
understand the contemporary challenges facing the AU’s collective 
security. The historical perspective gives insight in the process that led to 
the ‘africanisation’,165 fragmentation, and the centralization of peace and 
security responses in Africa. It further describes specific characteristics of 
the centralized security structure - being the underlying values of 
African ownership, non-indifference, and cooperation, and the special 
role assigned to Africa’s sub-regional organizations in contributing to 

																																																								
164 AU Assembly, 'Solemn Declaration on a Common African Defence and Security 
Policy', Preamble (3). 
165 Franke & Esmenjaud, ‘Who owns African Ownership?’ 137. 
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peace and stability - as well as provides a background to the delicate 
relationship the AU continues to have with the UN.  

 

2. THE EMERGENCE OF AFRICAN CONTINENTAL 

COOPERATION: FROM COLONISATION TO THE OAU 
A central, unified response to peace and security threats has for long not 
been a priority in Africa, although the explosive rate of conflicts and civil 
disturbances in recent decades required such an approach long before it 
eventually emerged Centuries of colonisation and the process of 
decolonisation give insight into why this process has been so 
painstakingly slow, with detrimental human suffering as a result. While 
the politics of decolonization laid the foundation for cooperation 
between African States, newly-acquired Statehood and independence 
made African leaders reluctant to give up some of their just acquired 
sovereignty for the pursuit of regional collective security and 
cooperation166 Divergent ideas among groups of States about how unity 
and cooperation should be shaped and general mistrust among States 
regarding each others intentions resulted in overall fragmentation and 
sub-regional cooperation rather than a continental unity. 
 At the intellectual heart of the decolonisation struggle was the 
Pan-Africanist discourse, which encouraged unity and solidarity among 
Africans worldwide (‘Africa must unite’). Even before the Second World 
War, Pan-Africanism reached (soon to become) nationalists in what was 
then still colonized Africa. Originating from the Diaspora, Pan-
Africanism can be traced back to the period of slave trade in the 15th 
century and the conquest of Africa.167 The ideology, based on African 
consciousness, unity, and black African global identity, developed in the 

																																																								
166 K. van Walraven, 'Heritage and Transformation: From the Organization of African 
Unity to the African Union' in U. Engel and J.G. Porto; (eds.), Africa's New Peace and 
Security Architecture (Ashgate Publishing Company Farnham 2010) 31.  
167 D.J. Francis, Uniting Africa. Building Regional Peace and Security Systems (Ashgate, 
Aldershot 2006) 12. 
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20th century through Pan-African congresses towards a platform for the 
promotion of the well-being and unity of Africans all over the world.168 
During the Pan-African congress in 1945 - the first time Africans actually 
participated - several delegates were present who would eventually lead 
their respective countries to independence.169 

The link between pan-Africanism and African nationalism, aimed 
at the total liberation of the continent from colonial rule, turned the 
socio-political discourse into a nationalist ideology. The ideology 
inspired African nationalists in their fight for total independence from 
foreign rule, with the ultimate goal of unification of African territories.170 
Both from outside and within the continent, pressure on the colonising 
powers intensified, leading to the independence of many African States 
in the years after the end of World War II.    

With the independence of Sudan in 1956, decolonization set in and 
was rapidly followed by the independence of more than 30 States.171 
While several Northern African countries gained independence in the 
early 1950s, Ghana is however often cited as the first decolonized State 

																																																								
168 Ibid. at 13. Several Pan-African congresses were held Paris (1919 and 1921), 
London (1923), New York (1927) and Manchester (1945) For an extensive analysis of 
pan Africanist discourse, see: P.O. Esedebe, Pan Africanism: The Idea and Movement, 
1776-1991. (2nd edn, Howard University Press, Washington 1994). 
169 Including Jomo Kenyatta (President of Kenya 1963-1978), Obafemi Awolowo (later 
premier of the South West Region of Nigeria), Hastings Banda (President of Malawi, 
1966-1994) and Kwame Nkrumah (President of Ghana from 1960-1966).  
170 Henry-Sylvester-Williams of Trinidad, William Dubois of America and George 
Padmore are seen as the personalities that imported the ideas in Africa. Furthermore, 
Marcus Garvey’s ‘Back to Africa’ movement – urging diaspora in America to return 
to their African homelands - played an influential role in raising the consciousness of 
African nationalism rooted in Pan-Africanism. Franke and Esmenjaud ‘Who Owns 
African Ownership?’, 139; B. Franke, Security Cooperation in Africa: A Reappraisal (First 
Forum Press, Boulder and London 2009).  
171 Several Northern African countries gained independence earlier: Libya (1951); 
Egypt (1922-1952); Morocco (1956); Tunisia (1956). These States were preceded by 
Liberia (Self-declared independence in 1877). Ethiopia has never been colonised 
despite Italian invasions and occupation between 1939-1941.    
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with a majority black population in 1957.172 Ghanaian President Kwame 
Nkrumah pioneered pursuing African cooperation and initiated 
discussions towards the establishment of the first African continental 
organisation. Yet during these discussions, Nkrumah’s ideas, which 
were strongly influenced by pan-Africanism, did not receive sufficient 
support from other African leaders. Rather than coming to a joint vision, 
three coalitions of States emerged, all with conflicting views on how 
cooperation within the African context should take shape.  

The Casablanca group, led by Kwame Nkrumah and the Guinean 
President Ahmed Sékou Touré, was most radical in thinking, as they 
called for a United Nations of Africa.173 Interestingly, most of Nkrumah’s 
ideas – a joint African high command, a common defence policy, and an 
African parliament – would later be revamped by the late President of 
Libya Muammar Gadhafi in his plea for a ‘United States of Africa’ in the 
process leading to the establishment of the African Economic 
Community and the African Union.  

This revolutionary view sharply contrasted the conservative stance 
of the Brazzaville group, which was composed of 12 Francophone 
countries.174 They favoured a loosely-structured organization with the 
emphasis on technical and economic cooperation and a continuation of 
their ties with the former colonizer France. They emphasized respect for 
existing borders and non-interference in internal affairs as sacred 
principles.  

A moderate stance that formed the bridge between the 
conservative Brazzaville group and the progressive Casablanca block 

																																																								
172 F. Viljoen, African Human Rights Law (Oxford University Press, Oxford 2011) 153  
173 Casablanca group consisted of seven countries: Algeria Egypt, Ghana, Guinea, 
Mali, Libya and Morocco. 
174  The Brazzaville group included Cameroon, Congo-Brazzaville, Cote d’Ivoire, 
Dahomey (Benin), Gabon, Upper Volta (Burkina Faso), Madagascar, Mauritania, 
Niger, the Central African Republic (CAR), Senegal and Chad. 
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was formed by the Monrovia group.175 Their aim was to focus more on 
decolonization and peaceful settlement of disputes, as well as creating a 
firm African position in international relations.176 

Despite these stark opposing alliances, African governments were 
aware that once they would not speak with one African voice, internal 
divisions would make them vulnerable to foreign interference. This 
collective fear outweighed their conflicting ideologies, and eventually a 
conference was held to discuss the constituent principles of a new 
continental organization. While President Nkrumah was leading in the 
discussions on continental cooperation, his contribution to the 
organization’s establishment would turn out to be limited: he was 
accused of the assassination of Sylvanus Épiphanio Olympio, the 
President of Togo, four months before the conference, marking the first 
coup d’état within post-independent Africa.177 

The conference, held in Addis Ababa, Ethiopia, on 25 May 1963, 
resulted in the Charter Establishing the Organisation of African Unity 
(OAU Charter) and turned out to be an ideological compromise, tipping 
the scales to the Monrovia and even Brazzaville ideals rather than those 
of the Casablanca group.178 Thus, what eventually became the OAU was 
the result of a concession between starkly differing alliances, wherein 
finally independence rather than unity formed the basis for cooperation 
in the OAU, leaving pan-African ideals mostly aside. 179  This 
development is important in assessing the OAU’s performance in 

																																																								
175 The Monrovia group was formed by the twelve countries of the Brazzaville group 
as well as Ethiopia, Liberia, Nigeria, Sierra Leone, Somalia, Togo, Tunisia and Congo 
(Kinshasa). 
176 Van Walraven, ‘Heritage and Transformation’. 
177 For more on the process that led to the launch of the OAU, see: N.J. Padelford, 
‘The Organization of African Unity’ (1964) 18(3) International Organization 521. 
178 Van Walraven, ‘Heritage and Transformation’, p. 35; Charter of the Organization 
of African Unity (adopted 25 May 1963) 479 UNTS 39 (OAU Charter). 
179 Surely, the total eradication of colonialism on the continent was one of the pan-
African oriented ideals the OAU is praised for realizing. 
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conflict management in the years to come. It shows that there was an 
indication, prior to the OAU’s establishment, that cooperation would be 
limited to pursuing particular goals, i.e. the liberation struggle and, to a 
lesser extent, economic cooperation. This explains why the OAU has 
been mostly known for its inaction when it comes to conflict 
management. It simply was not equipped with the mandate and political 
will to effectively respond to peace and security threats in Africa as will 
be discussed in detail in the next section.  

 

3. THE OAU AND CONTINENTAL CONFLICT MANAGEMENT  
While the insistence on the primacy of independence over unity in the 
OAU’s principles clearly showed that the State was sacred in the 
organization’s policies, there were some provisions in the OAU Charter 
that pointed towards some form of conflict management.  

The cardinal principles of the territorial integrity of States (Article 
3(3) of the OAU Charter) and their sovereign equality (Article 3(1)) on 
one hand and the principle of non-interference in the State’s internal 
affairs (Article 3(2)) on the other clearly marked the inviolability of 
sovereignty.  With the assassination of Olympus still fresh in mind, the 
principle of ‘unreserved condemnation of political assassinations and 
subversive activities’ was included180 to ensure that all incidents that 
would constitute a threat to State sovereignty were covered.181  The 
inviolability of sovereignty also implied the acceptance of the borders as 
they stood in 1964, drawn by the former colonizers in full disregard of 
the pre-existing political and ethnic structures in African society. While 
highly contested, the majority of States felt that the colonial borders 

																																																								
180 Article 3 (5) OAU Charter. 
181 S.G. Amoo, The OAU and African Conflicts: Past Successes, Present Paralysis and 
Future Perspectives (Working Paper, Institute of Conflict Analysis and Future 
Perspectives 1992) at 8. 
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should be maintained ‘in the interest of Africa’.182 The respect for borders 
was not explicitly incorporated in the OAU Charter, but can be 
distracted from the respect for the sovereignty and territorial integrity of 
States.183 This reading of Article 3 of the OAU Charter was confirmed 
during the first OAU Assembly meeting, where State leaders declared 
that ‘All Member States pledge themselves to respect the borders 
existing on their achievement of national independence’.184 Despite the 
unanimous pledge, the arbitrarily drawn borders would be the source of 
many conflicts in the years to come.185 

																																																								
182 OAU Assembly, ‘Border Disputes Among African States’ (First Ordinary Session, 
21 July 1964) AHG/Res. 16 (I). 
183 K. Sturman, ‘New Norms, Old Boundaries: The African Union’s Approach to 
Secession and State Sovereignty’ in A. Pavković and P. Radan (eds.), On the Way to 
Statehood: Secession and Globalisation (Ashgate, Aldershot 2008) 66-67. But also 
consider the separate opinion of judge Yusuf in: International Court of Justice, 
Frontiers Dispute (Burkina Faso/Niger) Separate Opinion Judge Yusuf 16 April 2013, 
who for the first time challenged the assumption that the OAU/AU principle on 
respect of borders is similar to the uti possidetis juris principle.  
184  OAU Assembly, ‘Border Disputes Among African States’. In the previously 
mentioned separate opinion to the ICJ Frontier Dispute (Burkina Faso/Niger). Judge 
Jusuf argued in 2013 that uti possidetis juris and the OAU/AU principle on respect of 
borders should not be treated equally. He thereby challenged the earlier 
argumentation of the ICJ in 1986 in the first Frontiers Dispute case between Burkina 
Faso and Mali in which the Court held that the OAU Charter made ‘indirect 
reference’ to the uti possidetis principle that was later explicitly confirmed in the 1964 
Cairo Resolution of the OAU. Until the separate opinion of judge Jusuf, the 
interchangeability of both principles has remained unchallenged in judgments over 
African territorial disputes.  See: ICJ Frontiers Dispute (Burkina Faso/Republic of Mali) 
Judgement, ICJ Reports 1986, pp. 565-566, at 22; Separate Opinion Judge Jusuf (n 67). 
185 The examples are numerous and include, e.g.: the dispute between Cameroon and 
Nigeria over the Bakassi Peninsula about which currently an ICJ ruling is pending; 
the dispute over independence of Western-Sahara from Morocco which has finally 
led to the acknowledgement of SADC by the OAU as independent State and 
Morocco’s subsequent withdrawal of the OAU in 1984; and the disputed Badme area 
between Ethiopia and Eritrea. For a general discussion on the uti possidetis principle 
as source of conflict in Africa, see: F.N. Ikome Africa’s International Borders as Potential 
Sources of Conflict and Future Threats to Peace and Security (Paper no 233, Institute for 
Security Studies 2012). 
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As a result of the sacredness of State sovereignty, the OAU was not 
endowed with any power to interfere in intrastate conflicts. This 
mirrored the international position on non-interference in internal affairs 
at that time. The OAU did adopt some rules on interstate conflicts. The 
peaceful settlement of disputes, by means of negotiation, mediation, 
conciliation, or arbitration was key. 186  This principle in essence 
reinforced the afore-mentioned principles: to resolve conflicts, OAU 
Member States should not take recourse to the use of force as that would 
threaten the territorial integrity of States.187 Instead, a peaceful way out 
of the conflict should be sought. To that end, the OAU proposed a 
separate Commission of Mediation, Conciliation and Arbitration.188  

Since the Commission was not established, the OAU Assembly 
retained the primary responsibility to resolve regional conflicts. In case 
of conflicts, a practice developed in which ad hoc committees were 
formed of a few (mostly neighbouring) African leaders who were sent to 
mediate conflicts.189 Since its first use in the Algeria/Morocco dispute in 
1963, the ad hoc committees became the primary instrument of conflict 
management for the OAU.190 In the absence of coercive OAU measures, 
Presidential mediation was simply the best option the OAU had at its 
disposal to ensure a durable settlement.191   

These mediation options allowed the OAU and its Member States 
to seek African solutions first in an attempt to avoid external 
interference. This practice was in line with the international collective 
security provisions laid down in the UN Charter encouraging regional 
																																																								
186 Article 3(4) OAU Charter. 
187 Ibid. 
188 Article 19 of the OAU Charter reads: ‘Member States pledge to settle all disputes 
among themselves by peaceful means and, to this end decide to establish a 
Commission of Mediation, Conciliation, and Arbitration (…)’. 
189 In accordance with Rule 37 of the Rules of Procedure of the Assembly. AU 
Assembly, ‘Rules of Procedure of the Assembly of the Union’ (first Ordinary Session, 
9-10 July 2002, Durban) Ass/AU/2(I)-a. 
190 Amoo, The OAU and African Conflicts.  
191 Van Walraven, ‘Heritage and Transformation’. 
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organizations to try to settle disputes peacefully.192  Avoiding external 
interference proved to be a myth. Besides the continuous interference of 
some of the former colonisers in internal State affairs, the eruption of 
grave intrastate conflicts from the mid-1970s increased (rather than 
reduced) external interference. The situation was exacerbated by the 
meddling of the USA and the Soviet Union, who sought support to get 
the upper hand in the Cold War conflict.193 

What was determinant for the OAU’s security responses (or the 
absence thereof) is that the OAU had no coercive powers whatsoever.194 
There was no provision to sanction misbehaving States when they did 
not ‘observe scrupulously the principles enumerated in Article III’, as the 
OAU Charter prescribes.195  Even when a Member State was acting 
evidently and manifestly in violation of the OAU Charter and its 
subsequent decisions and protocols, the organization could not suspend 
a State or throw out a noncompliant Member, as Members could only 
cease membership themselves.196 Consequently, Member States could 
not be pressured to act in accordance with what they agreed to adhere to 
and in most cases they did not feel the urge to do so either.  

It was inevitable in the turbulent African political climate that the 
OAU, with merely persuasive methods of conflict settlement, would 
soon find itself side-lined. The inaction was, however, not only caused 
by the fact that they could not take enforcement measures to deal with 
threats to peace and security. Surely the Member States could have 
reconsidered the organisation’s objectives to include more far- reaching 
peace and security measures when the reality so required. Yet there was 

																																																								
192 Chapter VIII UN Charter, more specifically Articles 33 and 52(3) UN Charter.  For 
a more elaborate discussion, see chapter 3 and chapter 6 of this study. 
193 H. McCoubrey and J. Morris, Regional Peacekeeping in the Post-Cold War Era (Kluwer 
Law International, The Hague 2000), p. 125. 
194 Amoo, The OAU, and African Conflicts, p. 9. 
195 Article 6 OAU Charter, in the section that describes the rights and duties of the 
Member States. 
196 Article 17 OAU Charter. 
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a general lack of willingness to become involved in the internal affairs of 
other Member States, while most conflicts took place within domestic 
jurisdictions. The unwavering observance of the principle of non-
interference in internal affairs and turning a blind eye to internal 
disputes and systematic human rights violations has been said to be 
motivated by two considerations. First, African leaders accused 
neighbouring States of supporting coup d’états within their territory 
already prior to the establishment of the OAU. There was suspicion that 
interference would be misused to overthrow existing regimes as a way of 
advancing interests of other States. Second, facing internal conflicts 
themselves, African leaders feared that initiating interference in one 
Member State would simultaneously allow for OAU interference against 
their own regime.197  

Only once, in response to the Chadian civil war, the OAU stepped 
up and loosened its adherence to the non-intervention principle.198 While 
it was the first time that the OAU took a more interventionist approach, 
this had according to Abass and Baderin much more to do with the 
OAU’s desire to avoid external interference in African conflicts than that 
it marked a true break with the policy of non-interference.199 Beginning 
with a mediatory process in 1977, the OAU’s involvement in the decade-

																																																								
197 J.O.C. Jonah, ‘The OAU Peacekeeping, Conflict Resolution’ in Y. El-Ayouty (ed.), 
The Organisation of African Unity After Thirty Years (Praeger Publishers, Westport 
1994), pp. 3, 9; C.A.A. Packer and D. Rukare, ‘The New African Union and Its 
Constitutive Act’ (2002) 96(2) The American Journal of International Law 365, at 367-368. 
198 While it has not been interference in the sense of actual troops on the ground, it 
can be suggested that the OAU’s decision to acknowledge Western Sahara as an 
independent State and the subsequent withdrawal of Morocco from the organisation 
also impacted the adherence to the non-interference principle. Yet, this can logically 
be explained from the OAU’s predominant role in anti-colonising efforts. For more 
on the OAU’s involvement in the Chadian crisis, see: A. Sesay, ‘The Limits of 
Peacekeeping by a Regional Organization: the OAU Peace-Keeping Force in Chad’ 
(1991) XI(1) Conflict Quarterly 7; S.G. Amoo, Frustrations of Regional Peacekeeping: The 
OAU in Chad, 1977-1982 (Working Paper Series, The Carter Center 1992). 
199 Abass and Baderin, ‘Towards Effective Collective Security and Human Rights 
Protection in Africa’, p. 10.  
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long civil war in Chad eventually led to the deployment of a 
peacekeeping force that would have to function as a buffer between the 
warring parties.200 Still, the OAU’s collective security was limited to 
intervention only with the consent of the host State, the so-called 
peacekeeping operation. 201  The eventual operation’s failure greatly 
influenced the OAU’s willingness to become involved in regional 
security initiatives.  

Hence, the OAU, save an exceptional action, came to be known for 
its general lack of interference in African conflicts.  Several proposals, 
both by African leaders as well as scholars, had been unsuccessfully 
tabled to enhance the organisation’s capacity to respond to conflicts, 
including an OAU peacekeeping capacity, the establishment of an All 
African Supreme Tribunal, a permanent OAU Security Council, a 
Unified Command Structure, and a standing OAU force.202 In a last 
attempt to provide an effective response, the OAU decided at the 1993 
OAU Summit in Cairo to create a Mechanism for Conflict Prevention, 
Management and Resolution, which was intended to promote closer 
cooperation with the UN as well as sub-regional organizations.203 Yet the 

																																																								
200 Endorsed by the OAU Assembly, upon decision of the Council of Ministers. See, 
OAU Assembly, ‘Resolution on Chad’ (18th Ordinary Session, 24-27 June 1981, 
Nairobi) AHR/Res. 102 (XVIII) Rev. 1; OAU Council of Ministers, ‘Resolution on 
Chad’ (34th Ordinary Session, 6-15 February 1980, Addis Ababa) CM/Res.769 
(XXXIV), para 2. See also Sesay, ‘The Limits of Peacekeeping by a Regional 
Organization’, p. 10. 
201 It must be remarked, however, that there was dispute about the extent of the 
mandate, endangering the consent given to the mission.  McCoubrey and Morris, 
Regional Peacekeeping in the Post-Cold War Era, p. 127.  
202 See, e.g., C.M. Shaw, The Organisation of African Unity and its Potential for 
Resolving African Conflicts’ (1998) 38 African Quarterly 16; Jonah, ‘The OAU 
Peacekeeping, Conflict Resolution’, at 7, 8; Packer and Rukare,, ‘The New African 
Union and Its Constitutive Act’, pp. 367-368. 
203  See, OAU Assembly, ‘Declaration on a Mechanism for Conflict Prevention, 
Management and Resolution’ (29th Ordinary Session, 28-30 June 1993, Cairo) 
AHG/DECL.3 (XXIX), paras 15 and 25. This constituting document of the mechanism 
is also known as the Cairo Declaration. 



	
	
Chapter 3 AU Collective Security in Historical Context 

	

 
	

100	

OAU Mechanism was again hampered in its actions by the key 
provisions of the OAU Charter, underscoring the sacredness of 
sovereignty. Only one year after the OAU Mechanism came into 
existence, the 1994 Rwandan genocide broke out and the inaction of the 
OAU in response to the genocide showed the continued failure of the 
OAU to overcome this sacrosanct principle, despite the establishment of 
the OAU Mechanism.204  

The response of the OAU to peace and security threats continued 
to be inadequate, as they showed to be structurally incapable of taking 
responsibility for peace. 205  The subsequent decreasing interest and 
willingness of the UN to become involved in African conflicts in the 
1990s, as will be discussed in the following section, aggravated the 
inaction in response to African conflicts, which resulted in a security 
vacuum in Africa in that period in time.  

 

4. THE UN’S (NON) INVOLVEMENT IN AFRICAN CRISES 
While the UN had been active in Africa since its early existence, its 
readiness to act in response to African conflicts diminished considerably 
after the UN experienced some serious setbacks in the 1990s.  

The first UN presence in Africa was to settle the Suez crisis in 1950. 
UNEF I was established to supervise the peace process between Israel 
and Egypt in the Sinai.206 The UN remained present in that region until 
1979.207 Of a more complex character was the UN’s involvement in the 

																																																								
204 A.S. Bah, E. Choge-Nyangoro, S. Dersso, B. Mofya and T. Murithi, The African 
Peace and Security Architecture: A Handbook (AU & Friedrich-Ebert Stiftung 2014), pp. 
22-23. 
205 M. Muyangwa and M.A. Vogt, ‘An Assessment of the OAU Mechanism for 
Conflict Prevention, Management and Resolution, 1993-2000’ (International Peace 
Academy, New York 2000), pp. 11-15. 
206 Not the UN Security Council, but rather the UN General Assembly authorized the 
deployment of UNEF I through the United for Peace Resolution, in the face of cold 
war tensions in the Security Council. 
207 UNEF I was succeeded by UNEF II. 
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Congo crisis from the 1960s until the present.208 Thereafter, some small-
scale peace-building missions were deployed in situations in which the 
conflicting parties effectively had agreed upon peace. Illustrative of the 
former are UNOVER, which was responsible for monitoring the 
referendum leading to Eritrea’s independence in May 1993, and 
UNOMOZ, which was monitoring the elections in Mozambique in 
1994.209 

It was not until the disastrous responses of the UN to the crises in 
Somalia and Rwanda that it seriously reconsidered its involvement in 
peacekeeping missions.  The withdrawal of UNOSOM II in Somalia in 
1995 left the country in even more despair than when the UN became 
involved in 1992 with the deployment of UNOSOM I. The mission 
evolved from a peacekeeping mission to an enforcement mission and 
was executed by the American-led United Task Force (UNITAF), which 
was allowed to use ‘all necessary means to secure humanitarian relief 
supplies to the disintegrating State’, 210  and was later replaced by 
UNOSOM II211, but failed entirely to secure a long-term, stable future for 
Somalia.212  

Even a greater UN tragedy was the inaction to counter the 
genocide that took place in Rwanda, in which around 800,000 people 
were slaughtered. UNAMIR, established prior to the genocide, only had 

																																																								
208 McCoubrey and Morris, Regional Peacekeeping in the Post-Cold War Era, p. 127-
129. 
209  The United Nations Observer Mission to Verify the Referendum in Eritrea 
(UNOVER) was authorized by UN General Assembly Resolution 47/114 (Request UN 
to observe the referendum in Eritrea), UN Doc A/RES/47/114, 16 December 1992.  The 
United Nations Operation In Mozambique (UNOMOZ) was established by UN 
Security Council Resolution 797 (On UN Operation in Mozambique) UN Doc 
SC/RES/797, 16 December 1992. 
210  UN Security Council Resolution 794 (Authorising Force in Somalia), UN Doc 
S/RES/794, 3 December 1992. 
211 UN Security Council Resolution 814 (On Establishment of UNOSOM II), UN Doc 
S/RES/814, 26 March 1993. 
212 McCoubrey and Morris, Regional Peacekeeping in the Post-Cold War Era, p. 131. 
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a peacekeeping mandate to monitor ‘the security situation during the 
final period of the transitional Government's mandate leading up to 
elections’, so no force was allowed save in case of self-defence. 213 While 
the world witnessed one of the cruellest African conflicts, UN Member 
States quarrelled about whether or not to call the situation a genocide 
and failed to clarify or adjust the mission’s mandate to the crisis 
situation, leaving UNAMIR standing by helplessly while the genocide 
unfolded in front of them.  

The Somali and Rwandan catastrophes, together with the 
Srebrenica tragedy, were to be the driving forces for the UN to re-
evaluate its peacekeeping activities worldwide, leading to its declining 
involvement in peacekeeping activities in the second half of the 1990s.214 
Instead, the UN developed a policy favouring the regionalisation of 
peace support activities and the cooperation between the UN and the 
respective regions, particularly Africa.215 Yet proper regional structures 
that could shoulder such a responsibility were insufficiently developed 
within the African context at that time. The UN’s reluctance to become 
involved and the OAU’s inadequate responses created a security gap in 
Africa. As a result, African sub-regional organizations stepped in to fill 
the vacuum left by the continental organisations and the UN. 

  

																																																								
213 UN Security Council Resolution 872 (On Establishment of UNAMIR), UN Doc 
S/RES/872, 5 October 1993. 
214 E.G. Bergman and K.E. Sam, Peacekeeping in Africa: capabilities and culpabilities 
(United Nations Institute for Disarmament Research and ISS, 2000), pp. 32-35. The 
number of peacekeepers declined in the period between 1993 and 1999 from 78.744 to 
14.500. See UN Department of Peacekeeping Operations, Cooperation between the 
United Nations and Regional Organizations/Arrangements in A Peacekeeping Environment: 
Suggested Principles and Mechanisms, (Lessons Learned United, March 1999), para 4. 
215 McCoubrey and Morris, Regional Peacekeeping in the Post-Cold War Era, p. 131. 
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5. THE SUB-REGIONALIZATION OF PEACE AND SECURITY 

RESPONSES 
The main problem with the OAU was not that it did not establish a 
collective security system from the outset, but that it failed to re-
conceptualize its approach when reality so required. In contrast, sub-
regional organizations, such as ECOWAS and SADC, with an initial 
economical orientation, successfully reinvented their organization’s 
purposes and re-conceptualized their approaches. The consensus that 
was missing at the continental level to create a collective response 
appeared to be only attainable within smaller clusters of States, resulting 
in the fragmentation of African security responses. 

ECOWAS turned out to be particularly well equipped to address 
security issues in the region. ECOWAS was established in 1975 to 
enhance economic cooperation and integration in West Africa. Although 
its military security dimension would only be developed in the 1990s 
when faced with the Liberian crisis, it entered into two security-related 
agreements: the Non-Aggression Protocol (1978) and the Protocol 
relating to Mutual Assistance of Defense (1981).216 When confronted with 
serious security threats in the region, ECOWAS operationalized these 
two agreements in the revised ECOWAS treaty of 1993, which laid the 
foundation for the subsequent establishment of the Mediation and 
Security Council (ECOMSC) pursuant to the adoption of the Protocol 
relating to the Mechanism for Conflict Prevention, Management, 
Resolution, Peacekeeping and Security.217 While the structure and the 
mandate of the ECOMSC was quite similar to the 1993 OAU Mechanism, 
it had a much more radical position on intervention.218 Article 10(2) of 
the Protocol allows the Mediation and Security Council (MSC) ‘to 

																																																								
216  ECOWAS Protocol on Non-Aggression (Adopted 22 April 1978); ECOWAS, 
Protocol relating to Mutual Assistance of Defense (Adopted 29 May 1981). 
217  ECOWAS, Protocol relating to the Mechanism for Conflict Prevention, 
Management, Resolution, Peacekeeping and Security (Adopted 10 December 1999). 
218 Ibid. 
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authorize all forms of intervention and decide particularly on the 
deployment of political and military missions’.219 Therefore, it has been 
described as the ‘most radical treaty on intervention by any regional 
organization at that time’.220  

While the international community was more occupied with the 
Gulf crisis and showed reluctance to become involved in African 
conflicts, ECOWAS stepped up and created an ECOWAS Monitoring 
Group (ECOMOG) to mediate the Liberian conflict. With the 
establishment of ECOMOG, ECOWAS provided the first African sub-
regional initiative of peacekeeping.221 While their mission to Guinea-
Bissau in 1998-1999 ended in failure, their military activities in Liberia 
and Sierra Leone have been praised examples of effective conflict 
management, even though they did not operate with a prior UN Security 
Council authorization.222   

In Southern Africa, another sub-regional organization (SADC) 
started to create its own security system after the abolishment of the 
apartheid regime in South Africa. In the mid-1990s, several SADC 
leaders successfully mediated in conflict situations, but did not pursue 
conflict resolution in concert. Instead, they established task groups of a 
few countries (‘coalitions of the willing’) to deal with crises, notably in 
the DRC and Lesotho.223  In their later-adopted Protocol on Politics, 

																																																								
219 A. Abass, 'The New Collective Security Mechanism of ECOWAS: Innovations and 
Problems, (2000) 5 Journal of Conflict and Security Law 211, 220. 
220 Abass, 'African Peace and Security Architecture and the Protection of Human 
Security', p. 251. 
221  For an elaborated discussion on these and other ECOMOG missions, see         
Adebajo, Building Peace in West-Africa.           
222 Villani, ‘The Security Council’s Authorization of Enforcement Action by Regional 
Organizations’. E. De Wet, The Chapter VII Powers of the Security Council (Hart 
Publishing: Oxford, 2004), pp. 298-301 (Liberia) and pp. 301-304 (Sierra Leone). 
223  N. Ngoma, Hawks, doves or penguins? A Critical review of the SADC military 
intervention in the DRC (ISS Paper 88, Institute for Security Studies 2004) at 16; F.J. 
Likoti, ‘The 1998 Military Intervention in Lesotho: SADC Peace Mission or Resource 
War?’ (2007) 14(2) International Peacekeeping 251. 
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Defence and Security, mention was made of the possibility to impose 
enforcement measures as a last resort and consistent with the 
requirements of Article 53 of the UN Charter.224 Other sub-regional 
organizations also developed their capacity to deal with security issues 
in their region, such as, inter alia, the Economic Community of Central 
African States (ECCAS), but were still in the process of strengthening 
their institutional framework. 225  For these sub-regional initiatives, it 
would take until the establishment of the new continental organization, 
the African Union, before they would be assigned a more prominent 
role in dealing with peace and security issues. Eventually, the AU 
acknowledged eight Regional Economic Communities as building 
blocks for their development and security agenda: the Economic 
Community of Western African States (ECOWAS), the Common 
Market of Eastern and Southern Africa (COMESA), the Economic 
Community of Central African States (ECCAS), the Southern African 
Development Community (SADC), the Inter-Governmental 
Authority for Development (IGAD), the Arab Magreb Union (AMU), 
the Economic Community of Sahelo-Saharian States (CEN-SAD), and 
the East African Community (EAC).226 

																																																								
224 SADC Protocol on Politics, Defence and Security (adopted in Blantyse at 14 
August 2001). Article 11 (3) (d) reads: ‘the Summit shall resort to enforcement action 
only as a matter of last resort and, in accordance with Article 53 of the UN Charter, 
only with the authorization of the United Nations Security Council’. 
225  In the mid-1990s several SADC leaders successfully mediated in conflict 
situations, such as in Lesotho and Mozambique, but they did not pursue conflict 
resolution of crises in concert. Rather, they established task groups of a few countries 
together to deal with the crises, notably in the DRC and Lesotho. 
226 These are sub-regional organizations that existed prior to the AU, and have been 
primarily established for the purpose of economic cooperation. Only at a later stage 
some of these organizations started to refocus their attention to include peace and 
security issues. In 2006 the Assembly has recognised 8 RECs and suspended the 
recognition of others, see: African Union (Assembly), ‘Decision on the Moratorium 
on the Regional Economic Communities (RECs)’ (Seventh Ordinary Session, 1-2 July 
2006, Banjul) Assembly/AU/Dec.112 (VII).  
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As a consequence, key contributions to African security in the 
1990s have been provided through sub-regional initiatives, rather than 
by the continent-wide OAU, with ECOWAS as the key contributor. The 
experience of ECOWAS in the field of peace and security would in 
subsequent years function as a model for other African organizations. 
The incompetence of the OAU to deal with security issues and its failure 
to utilize sub-regional organizations that were taking responsibility to 
deal with conflicts instead paved the way for the idea that if a 
continental organisation would assist at all in safeguarding African 
peace and security, it would function best in a coordinating and 
overarching capacity, leaving the implementation up to sub-regional 
initiatives, subject to OAU (and UN) supervision.227 This idea would be 
central in the new African security environment, pursued by the 
contemporary continental organization, the AU. A decisive, central role 
for the continental organisation could, however, only be possible when 
the old ideas about security and cooperation – that resulted in a toothless 
OAU in conflict management – would be revised. The poor performance 
of Africa generally allowed for ideas about increased cooperation to 
resurface.  

 

6. THE CHANGING IDEA OF PEACE AND SECURITY AND THE 

EMERGENCE OF THE AU 
Ultimately, the OAU’s policy was built upon solidarity and brotherhood 
among African leaders rather than carrying responsibility towards 
African peoples. The OAU proved to be more occupied with protecting 
States from outside interference than protecting civilians from their own 
political leaders on the ground that it would be unacceptable to interfere 
in States’ internal affairs. This resulted in situations wherein dictatorial 
leaders exposed their populations to the most horrendous atrocities to 
which the OAU turned a blind eye. Some of the notorious regimes 
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include those of Jean-Bédel Bokassa in Central Africa and Idi Amin in 
Uganda.228  It should be recalled, however, that not only the OAU 
protected these dictators. Illustrative is, amongst others, the appointment 
of Idi Amin as Commissioner to the UN Human Rights Commission at 
during the heydays of his bloody regime in 1979.229 This clearly indicates 
that other political interests were at stake, which made these dictators 
(and more specifically their resources) strategically important, and 
therefore these dictators remained internationally untouched.   

The geopolitical changes in the world, signalled by the end of the 
Cold War, marked a declining interest in African affairs as their strategic 
importance diminished.230 The result of decades of poor decolonisation 
processes, mismanagement, and Cold War tensions was a poor, 
underdeveloped, and internationally marginalised Africa torn by 
conflict. The declining strategic relevance forced the OAU to adopt a 
fundamental shift in thinking about African peace and security. While 
initially security was looked upon from the perspective of the State, as 
the primary object to be protected from external interference by other 
States, the reality showed that Africa was mainly faced with internal 
conflicts and also had to deal with many non-military dimensions of 
security. Environmental degradation, poverty, resource scarcity, 
diseases, and natural catastrophes highly impacted individuals and 
societies and at times were catalysts for conflicts and violence.231   

In the 1990 Declaration on the Political and Socio-Economic 
Situation in Africa and the Fundamental Changes taking Place in the 
World, the OAU leaders acknowledged that the development agenda 
would only be possible within an atmosphere of lasting peace and 

																																																								
228 R. Murray, Human Rights in Africa. From the OAU to the African Union (Cambridge 
University Press, Cambridge 2004) 53. 
229 R.H. Ulman ‘Human Rights and Economic Power: the United States versus Idi 
Amin’ 56 (1978) 3 Foreign Affairs 530. 
230 Francis, Uniting Africa, p. 123. 
231 Ibid. at 87.  
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stability. 232 To further deliberate on the implications of the ending of the 
Cold War for the African continent, the African Leadership Forum 
convened in Paris in collaboration with the Organization for Economic 
Cooperation and Development (OECD) in 1990. During this meeting, the 
commitment towards a more inclusive understanding of security was 
expressed. It was concluded that Africa must respond by seeking 
solutions to the interrelated problems of security, stability, development, 
and cooperation through its own means and by engaging the rest of the 
world within a framework that is created, managed, and led by Africans, 
indicating African ownership in dealing with Africa-specific problems.233  

During a follow-up meeting in Kampala, the commitment towards 
a more inclusive understanding of security was once more stressed by 
African leaders. The African Leadership Forum concluded in the 
Kampala document that: ‘the concept of security goes beyond military 
consideration. It embraces all aspects of the society including economic, 
political and social dimensions of individual, family, community and 
local life.’234  Both the 1990 Declaration and the Kampala document 
established the normative principles in redefining security connecting 
peace and security, socio-economic development, human rights, and 
good governance, which would later serve as a basis for the constituent 
documents of the APSA.235 This resulted in a broadening of the concept 
of security to include non–military dimensions, which is commonly 

																																																								
232 OAU Assembly, ‘Declaration of the Assembly of Heads of State and Government 
of the Organization of African Unity on the Political and Socio-Economic Situation in 
Africa and the Fundamental Changes Taking Place in the World’ (26th Ordinary 
session, 11 July 1990 Addis Ababa) AHG/Decl.1 (XXVI). 
233 A. Aderinwale (ed.), CSSDCA: An African Agenda for Peace and Prosperity (African 
Leadership Forum 2000) at 5. 
234For a full historical account of the development of CSSDCA, Ibid and African 
Leadership Forum, The Kampala Document: Towards a Conference on Security, Stability, 
Development and Co-operation (April 1991) 9. 
235 Bah, Choge-Nyangoro, Dersso, Mofya and Murithi, The African Peace and Security 
Architecture: A Handbook, at pp. 22-23. 



 
 

Chapter 3 AU Collective Security in Historical Context 
 

	 109	

known as human security.236 At the end of the Ministerial Conference on 
Security, Stability, Development and Cooperation (CSSDCA) in 1991, a 
landmark declaration was adopted signalling the African agenda for 
peace and prosperity.237  

Peace and stability should create the climate necessary for the 
overall economic and socio-economic development of the continent. To 
set off economic integration and development, the Treaty on the 
Establishment of the African Economic Community was concluded in 
1991 (also referred to as AEC Treaty or Abuja Treaty).238 The vision was 
to spear economic and political integration from below (sub regional to 
regional) through the sub regional economic communities in six different 
stages mirroring the integration process of the EU. Hence the RECs 
would form the building blocks of the ultimate African Monetary Union 
(AMU).239  

Another initiative was taken to accelerate socio-economic 
development. In 2001 the New Partnership for Africa’s Development 
(NEPAD) was established to ‘increase the impact and pace of Africa’s 

																																																								
236 At the international level, a similar shift in thinking about the concept of security 
could be witnessed. In 1993 UNDP’s Human development report first took up the 
question of human security, defined as ‘safety from hunger, disease, and repression,’ 
thereby moving security towards the development corner. UNDP, Human 
Development Report 1993 (Oxford University Press, Oxford 1993). 
237 African Leadership Forum, OAU Secretariat and Secretariat of the UN Economic 
Commission for Africa, ‘Kampala Declaration on Security, Stability, Development 
and Cooperation’ (Kampala, 19-22 May 1991). 
238 Treaty Establishing the African Economic Community’ (adopted 3 June 1991, 12 
May 1994) (AEC Treaty). This treaty incorporated earlier commitments made in the 
Lagos Plan of Action and the Final Act of Lagos representing the first major steps in 
injecting new life into the African unification and integration project. AU High Level 
Panel of the Audit of the African Union, ‘Report of the Audit of the African Union 
and Comments on it by the Commission of the African Union’ (Addis Ababa, 
December 18 2007), pp. 6-12. 
239 This timeframe, set under Article 6 of the AEC Treaty, surely has proven to be too 
ambitious for the realization of an African Monetary Union.  
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development’.240  Scholars see the establishment of NEPAD as another 
attempt of African leaders to move away from ‘colonial international 
law’ by ‘shifting notions of international law and international relations 
to place African States at an equal footing with other States’.241 NEPAD is 
a strategic framework with the principle aim of stopping the continued 
marginalisation of the African continent by placing African countries on 
a path of sustainable growth and development.242 It clarifies how the 
continent intends to interact with the rest of the world, particularly 
developed countries and international institutions such as the 
International Monetary Fund (IMF), the World Bank, and the UN.243 It 
seeks to reverse the situation of dependency through aid, marginal 
concessions, and underdevelopment by reversing underlying 
relationships.244  

One mechanism established under the NEPAD structure is the 
African Peer Review Mechanism (APRM).245 The APRM is a voluntarily 
African self-monitoring mechanism that assesses the performance of 
good governance. The assessment is based on constructive peer-to-peer 

																																																								
240  NEPAD is a compromise of two separate proposals: the Millennium Africa 
Recovery Plan (MAP) of former South African President Thabo Mbeki; the Omega 
Plan of former President of Senegal Abdoulaye Wade. These two initiatives have 
been merged into the New African Initiative (NAI) that led to the establishment of 
NEPAD in 2001. For a full historical account on NEPAD, see: D.W. Nabudere, 
NEPAD: Historical Background and its Prospects (African Forum for Envisioning Africa, 
2002).  
241 V.O. Nmehielle, ‘The African Peer Review Mechanism Under the African Union 
and its Initiative: the New Partnership for Africa’s Development’ (2004) 98 ASIL 
Proceedings 240-246. 
242 NEPAD, ‘The New Partnership for Africa’s Development’ (Abuja 23 October 
2001), para 67 (NEPAD Document). 
243 Ibid. at para. 48. 
244 Ibid. at para. 5. 
245 OAU Assembly, ‘Declaration on Democracy, Political, Economic and Corporate 
Governance’ (38th Ordinary Session, 8 July 2002, Durban) AHG/235/(XXXVIII) 
Annex 1; AU and NEPAD, ‘Guidelines for Countries to Prepare for and to Participate 
in the African Peer Review Mechanism (APRM)’ (November 2003) Doc 
NEPAD/APRM/Panel13/guidelines/11-2003/Doc8. 
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dialogue and persuasion in order to encourage improvements in the 
socio-economic and political practices and policies of respective States. 
The evaluations under the APRM link peace and security with 
socioeconomic development via the promotion of good governance.246  
 
The clear link between stability and development and the new 
commitment towards a more inclusive concept of security prompted 
discussions as to whether the OAU’s infrastructure was equipped to 
realise this new agenda. At the request of Libya, a session was convened 
in Sirte to ‘discuss ways and means of making the OAU effective so as to 
keep pace with the political and economic developments taking place in 
the world’.247 During the Sirte session, the OAU leaders decided to 
establish a new continental organisation.248 The near bankruptcy of the 
OAU’s credibility and thinking made the launch of a new organization a 
logical next step in order to clearly mark the radical shift in thinking.249 
After a two-year transition period provided by the 2000 Constitutive Act, 
the African Union was launched in 2002.250 

With the establishment of the AU, the idea of economic integration 
has been incorporated in the AU structure, which now encompasses both 
an economic as well as a political structure. The AU Constitutive Act not 
only integrates objectives of the OAU Charter and the AEC treaty, but 
also formulates new objectives to create far-reaching powers in the AU in 

																																																								
246 It is questioned however whether peers are truly committed to address pressing 
issues. Further critique mentions the voluntary nature, the lack of depth and integrity 
of the final review report and its real impacts on improving governance as serious 
challenges to the effectiveness of the APRM. J. Cilliers, ‘Peace and Security through 
Good Governance?’. 
247 Extraordinary Summit of the OAU held in Sirte, Libya on 9 September 1999. 
248 OAU Assembly, ‘Sirte Declaration’ (4th Extraordinary Session, 8-9 September 
1999, Sirte) EAHG/Draft/Decl. (IV) Rev. 1. 
249 Bah, Choge-Nyangoro, Dersso, Mofya and Murithi, The African Peace and Security 
Architecture, pp. 23-25. 
250 The Constitutive Act of the AU was adopted during the Lomé Summit of the OAU 
in 2000, OAU Assembly, 36th Ordinary Session 11 July 2000. 
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relation to conflict management, in support of the integration and 
development agenda of the continent. Following the establishment of the 
AU, not only the AEC but also NEPAD and the APRM are incorporated 
in the AU structures.251 

 

7. THE AU AND THE APSA: A NEW WAY FORWARD 
The need to establish the African Union was thus born out of the general 
belief that development and integration are crucial objectives for the 
continent to face the multitude of challenges the continent was faced 
with ad discussed in the above. The major change in the organisational 
mind-set has been the increased realisation that for any kind of durable 
development to take place, a peaceful and stable environment forms a 
conditio sine qua non. Inspired by the desire to take matters in their own 
hands (coined as African solutions to African problems), the renewed link 
between development, integration, and security forms the core objective 
of the new organization. This has been reflected in the Preamble of the 
Constitutive Act, stressing ‘the need to promote peace, security and 
stability as a prerequisite for the implementation of the development and 
integration agenda’.  For that purpose, the Constitutive Act provides a 
wide range of objectives and principles aimed at, inter alia, the 
eradication of conflicts to allow for a firm path of growth.252  
 
The vision of the AU, and the APSA in particular, is spearheaded on 
three fundamental ideals: (i) cooperation (‘Africa must Unite’), (ii) self-

																																																								
251 AU Assembly, ‘Decision on the Integration of the New Partnership for Africa’s 
Development (NEPAD) into the Structures and Processes of the African Union 
Including the Establishment of the NEPAD Planning and Coordinating Agency 
(NPCA)’ (14th Ordinary Session, 31 January-2 February 2010 Addis Ababa, Ethiopia) 
Assembly/AU/Dec.283(XIV); African Union (Assembly), ‘Decision on the Integration 
of the APRM into the African Union’ (23rd Ordinary Session, 26-27 June 2014 Malabo, 
Equatorial Guinea) Assembly/AU/Draft/Dec.527(XXIII). 
252 The Constitutive Act will be dealt with in more detail in Chapter 4 of this study. 
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reliance and ownership (‘Africa first’), and (iii) non-indifference (in 
contrast to non-intervention). 

Cooperation is essential to ensure the objective of development, 
integration and security.  Stability on one hand, and development on the 
other, would ideally result in a better international position for the 
African continent as a whole if AU Member States work together. 
Therefore, the old Pan-African slogan ‘Africa must unite’ - that inspired 
the independence struggle and prompted the establishment of the OAU 
in 1963 - has been revamped to address the challenges of the 21st century, 
with an emphasis on economic integration and development.253  Both 
economic and political integration (signalled by the AEC) as well as the 
integration of peace and security responses are injected from below by 
using a bottom-up approach through sub-regional structures with a final 
oversight of the AU. In the context of the APSA, the spear point of 
cooperation has been articulated by acknowledging the contribution of 
African Regional Mechanisms for Conflict Prevention, Management and 
Resolution (hereafter: Regional Mechanisms) in the maintenance and 
promotion of peace, security, and stability and underlining the need to 
develop formal coordination and cooperation arrangements between 
these Regional Mechanisms and the African Union.254 The involvement 
of Regional Mechanisms indicates the special regime the PSC Protocol is 
putting into place: an integrated multi-layered collective security 
system. 255  This has been reflected in the wish to establish a 

																																																								
253 While the whole idea of unification and integration did prompt the establishment 
of the OAU, the ideals were compromised and merely translated in the OAU 
practice, see section 2.1 of this chapter. The slogan ‘African must Unite’ was the 
slogan of Kwame Nkrumah’s ideas about form of cooperation Africa would benefit 
most from and was used as the title of his book, explaining his ideas for the continent 
to become prosperous, independent and autonomous. K. Nkrumah, Africa Must Unite 
(Fredericka Praeger New York 1963). 
254 Preamble PSC Protocol; Article 16 PSC Protocol; MoU AU/RECs/CMs. 
255 The idea of AU Collective Security as a Multi-layered security community has 
been brought forward by Benedikt Franke in: ‘Africa’s Evolving Security 
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comprehensive collective security system that makes use of the 
comparative advantages of all relevant actors.256 

The term ‘African ownership’, in turn, is mostly used as a 
reflection of the desire to provide ‘African solutions to African 
problems’. Departing from that idea, the AU wishes to be able to make 
use of its own operational structure to determine the desired course of 
action in a pressing conflict situation at the continent. This is a reflection 
of Ali Mazrui’s famous plea: ‘A pax Africana that is protected and 

maintained by Africa herself’.257  While African ownership seems to be the 
popular phrasing to refer to any African-led initiative, it has different 
connotations depending on the context within which it is used. In fact, 
the phrasing ‘African solutions to African problems’ includes two 
interrelated yet distinct concepts, namely African ownership and the 
Africanisation of security. In arguably the only in-depth critical analysis 
of the concept, Franke and Esmenjaud convincingly separate the concept 
of African ownership, as ‘de facto political control over an issue’, from the 
Africanisation of security, referring to ‘the process of increasing the extent 

and quality of African participation in addressing the continent’s peace and 

security challenges’.258 The historical development of security responses in 
Africa discussed in the previous sections highlights the gradual increase 
of the Africanisation of security responses, while not necessarily 
implying ownership of the situation. In this sense, political ownership is 

																																																																																																																																		
Architecture and the Concept of Multilayered Security Communities’ (2008) 43(3) 
Cooperation and Conflict 313. 
256 Article 16 (1)(b) PSC Protocol: Article IV (iv) MoU AU/RECs/CMs. 
257 A. Mazrui, Towards a Pax Africana (University of Chicago Press, Chicago 1967), p. 
203. 
258 During the first ordinary session of the OAU Assembly of Heads and State and 
Government in Cairo in July 1964, the organization called on African States to seek to 
settle their disputes first within an African framework before turning to the UN and 
other international actors for assistance. This principle of ‘try Africa first’ is, 
according to Franke and Esmenjaud, the predecessor of what we currently 
understand as ‘Africanisation’, see Franke and Esmenjaud, ‘Who owns African 
ownership?’, especially at 141. 
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intrinsically linked with self-reliance, or the ability to pursue action 
without being largely dependent on external donors. During a special 
meeting of the UN Security Council in September 2007, the first 
Chairperson of the AU Commission, Alpha Oumar Konare, remarked in 
this respect:  
 

The primary responsibility for ensuring peace in Africa belongs to 
Africans themselves. They must shoulder that responsibility. Our 
partners must let Africans run their own business. Financing is 
important, but it does not justify unbridled intervention or conduct. 
(…) Africa is no longer a private hunting ground; it is no longer 
anyone’s backyard; it is no longer a part of the Great Game; and it is 
no longer anyone’s sphere of influence. Those are the few simple rules 
that will allow the continent to shoulder its responsibility and to 
demonstrate inter-African solidarity.259 
 

This is reflected in the preamble of the PSC Protocol and Article 4(k) of 
the AU Constitutive Act in the plea to enhance capacity to address the 
scourge of conflicts and to ensure that Africa, through the AU, plays a 
central role in safeguarding peace, security, and stability on the 
continent. Particularly in the context of peace support operations, the 
dependency on external donors affects the level of autonomy African 
leaders have in deciding to take action in one particular situation over 
the other. The one who pays the piper calls the tune, and therefore, 
external donors continue to influence and determine the peace and 
security agenda of the AU to a great extent.260 When the AU would be 
able to allocate sufficient resources among its Member States, decision-
making would be much more directed by the AU. This raises questions 

																																																								
259 UN Security Council, Peace and Security in Africa, UN Doc S/PV.5749, 25 September 
2007.  
260  Note in this respect that the operationalization of APSA has been largely 
externally funded.  The EU, for example, has invested 5 billion euro, of which 1 
billion is invested in the establishment of the ASF. 
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about the extent to which African countries are willing and able to take 
ownership in ensuring peace in Africa. This continuous struggle to come 
to terms with foreign interference in the continental’s affairs on one hand 
and the financial or political inability of African countries to take 
ownership on the other, results in rhetoric (African ownership in 
decision making that concerns Africa) that contradicts practice. It has 
been stressed time and time again that ownership does not imply the 
absence of external partners, but that Africans are in control over what 
happens and where.  

Non-indifference finally is reflected in the desire to pro-actively 
address a wide range of Africa-specific problems rather than turning a 
blind eye to it.261 It is reflected in the way the AU has singled out some 
important issues that are central in its policies (addressing impunity, 
unconstitutional changes of government, acts of terrorism, undemocratic 
practices/bad governance) and creating means that will allow the 
organisation to take far-reaching action if required.  

Founded on these core values, the continental structure is a 
collective attempt to prevent and counter acts of aggression in or 
between Member States. In case of a threat or breach of regional peace or 
security, the African Union has the authority to enforce measures on 
behalf of the AU community. Contrary to its predecessor, the OAU, the 
AU is granted with powers to respond to security threats beyond the 
once-sacred principle of non-interference in Member State’s internal 
affairs and the use of diplomatic means, marking the non-indifference 
approach the AU intends to take.262 Due to the fact that conflicts and 
instability seriously impact the proper functioning of African States and 
obstruct their development, AU Member States have been inclined to 
																																																								
261 Ben Kioko, ‘The Right of Intervention under the AU Constitutive Act: From Non-
interference to Non-Intervention’ (2003) 85 International Review of the Red Cross 807, 
820; P.D. Williams, ‘From Non-Intervention to Non-Indifference: the Origins and 
Development of the African Union’s Security Culture’ (2007) 106(423) African Affairs 
235-279. 
262 Intervention, suspension, sanction.  
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give away some of their sovereignty (at least on paper) to the AU to 
protect a higher cause (i.e. development) through collective security.263 
As discussed before, these threats go beyond the traditional 
interpretations of insecurity as external military threats jeopardising the 
territorial and political integrity of States. The needs of the ordinary 
people therefore have been the focus point in what has been popularly 
called human security as supposed to traditional (State) security.264 
 

8. CONCLUSION 
The purpose of this chapter has been to provide a historical analysis to 
understand how, why, and in which political climate the AU’s collective 
security ideas and institutional practices have developed in order to 
understand the complexities of the contemporary AU’s collective 
security system. The historical perspective allows for a deeper 
understanding of the way in which the AU and the APSA have come 
into being and how the establishment of the APSA has been unique in 
the African context. It has been shown that the African continent needed 
a centralized security response due to the inaction of the UN/OAU and 
uneven distribution of sub-regional security capacity throughout the 
continent. The linkage between security and development and the 
increasing acknowledgement that sovereignty comes with a 

																																																								
263 A similar process had taken place internationally more than half a century earlier. 
The principles of non-intervention and State sovereignty, underlying the 
Westphalian order, proved to be inadequate to ensure peace and stability within the 
world. A loose structured organization with real power was created (League of 
Nations) but unable to prevent the First World War from happening. States realized 
that more far-reaching powers were needed for an international organization to be 
able to create a stable and peaceful environment. As a result, collective security 
within the UN and its Charter was developed.  
264  OAU Council of Ministers, ‘CSSDCA Memorandum of Understanding on 
Security, Stability, Development and Cooperation’ (July 2002, Durban) OAU/Civil 
Society.3 (II), under I core values. The MoU was approved by the AU Assembly, 
‘Decision on the Conference on Security, Stability, Development and Cooperation 
(CSSDCA)’ (July 2002, Durban) AHG/Dec.175 (XXXVIII), para 2. 
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responsibility marked such a radical departure from the constituent 
principles of the OAU that African State leaders were convinced that 
only a completely new organization would be able to break with the 
former past of impunity.  

It concurrently has been shown that a unique feature of African 
regional security in the 20th century (i.e. the sub-regionalisation of 
security responses) has been incorporated in the peace and security 
structure, allowing for an innovative but at the same time challenging 
partnership between the AU and sub-regional organisations in ensuring 
peace and security on the continent.  

As the chapter has illustrated, the challenge lies in the fact that 
the AU, as a relatively young organisation, seeks to integrate the sub-
regional initiatives into the AU system with the aim to place them under 
AU control. Since several sub-regional organisations developed these 
capacities prior to the AU, tension arises when they challenge the 
leading role the AU takes on the basis of the principles of subsidiarity 
and comparative advantage that underlie their relationship. The next 
Chapter will look into these types of questions and position them in the 
context of a discussion on the regulatory and institutional characteristics 
of the APSA.  
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CHAPTER 4  
THE REGULATORY AND 

INSTITUTIONAL FRAMEWORK OF THE 
APSA 

 

1. INTRODUCTION  
As the previous chapter has shown, the APSA emerged out of a 
desire by African leaders to establish an operational institutional and 
regulatory structure to maintain peace and security and to rid the 
continent of the scourge of conflict. This chapter discusses the 
institutional and regulatory framework of the continental peace and 
security structure more in depth. The principle aim of APSA is to 
coordinate efforts of African regional organizations in peace and 
security matters as well as to serve as the structure within which the 
security of Africans will be protected.265 The APSA gives substance to 
as well as operationalizes the collective security system of the African 
Union and is doing so by, inter alia, providing clarity on decision-
making competences. 

After describing the institutional framework of APSA, 
clarifying the various organs and their competence within APSA, the 
chapter will continue to discuss the regulatory framework that has 
been put in place to ensure timely response to peace and security 
threats. A collective security system, as discussed in Chapter 2 of this 
study, allows for collective action in case of a collective threat. By 
discussing the regulatory framework of APSA, the collective security 

																																																								
265 Abass, 'APSA and the Protection of Human Security', 249. 
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system as foreseen by the AU will be discussed. What are the 
principles underlying the collective security system? What is 
considered a collective threat? Is there a systematic determination 
procedure to decide whether a collective threat exists? And if the 
existence of a collective threat is determined, what kind of collective 
action can be taken and by whom?  

The overview given will assist in deepening the understanding of 
the manner in which the African Union has intended to advance its 
peace and security agenda. Only those institutions and regulatory 
documents that are essential for the functioning of APSA will be 
discussed. 

 

2. THE INSTITUTIONAL FRAMEWORK OF THE APSA 
 

2.1 The overall institutional structure 
The Peace and Security Council (PSC) is the centrepiece of the APSA, 
as the ‘standing decision-making organ for the prevention, management and 

resolution of conflicts’ and entrusted with the complex task of 
facilitating ‘timely and efficient response to conflict and crisis situations in 

Africa’.266 While the PSC has an extensive mandate to take decisions 
on its own, it is the AU Assembly that decides on the most far-
reaching resolutions, such as authorising Article 4(h) interventions. 

 In conducting its challenging mandate, the PSC is supported 
by the Chairperson of the AU Commission, the Panel of the Wise 
(PoW), the Continental Early Warning System (CEWS), the African 
Standby Force (ASF), and a Special financial Fund, the Peace Fund.267 
Further, the PSC Protocol underlines in Article 16 that Regional 
Mechanisms form part of the overall security structure of the Union. 

																																																								
266 Article 2(1) PSC Protocol. 
267 Article 2(2) PSC Protocol. 
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The PSC Protocol also clarifies the relationship of the PSC 
with other continental and regional organs, including the Pan-African 
Parliament (Article 18), the African Commission on Human and 
Peoples’ Rights (AfrComHPR) (Article 19), and civil society 
organizations (Article 20).  It shows the broader imbedding of the 
PSC in the African continent as a whole, creating a platform where all 
kinds of stakeholders can bring peace and security issues to the 
attention of the Peace and Security Council. The relationship with the 
UN and other international organizations is further discussed in 
Article 17 of the PSC Protocol. While acknowledging the UN Security 
Council’s primary responsibility to maintain international peace and 
security, the Protocol reasserts that external initiatives (e.g. UN, EU) 
to resolve African conflicts should be initiated only after consultation 
with African organisations within the framework of the AU. This 
underscores the AU’s envisaged ownership of conflict prevention, 
management and resolution in Africa.268 

The institutional framework of APSA thus centres around the 
primary organs of APSA, being the Peace and Security Council (2.2.1) 
and the AU Assembly as supreme organ of the AU (2.2.2). The 
subsidiary or supporting organs that assist the PSC in its work are the 
AU Commission (2.3.1), the Continental Early Warning System 
(2.3.2), the Panel of the Wise (2.3.3), the African Standby Force (2.3.4), 
and the Peace Fund (2.3.5). To ensure the effective operationalization 
of the APSA, the PSC builds upon the capacity of Regional 

																																																								
268 The institutional structure of the APSA covers most of the PSC Protocol: PSC 
(Article 1-9) AU Commission (Article 10) Panel of the Wise (Article 11), CEWS 
(Article 12) ASF (Article 13) PSC in relation to others (Article 16-20) Peace Fund. 
Procedural provisions (Article 22). The remaining provisions are devoted to potential 
action can be taken within the APSA, including peacebuilding (Article 14) and 
humanitarian action (Article 15).  
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Mechanisms (2.4) and remains in close contact with other 
international organizations, including the UN (2.5).  
 
2.2 Primary organs of APSA 
	
2.2.1 The Peace and Security Council 
The PSC Protocol, the Rules of Procedure of the PSC, and the 
Conclusions of the 2007 Dakar Retreat of the PSC are the three 
instruments that outline the work and mandate of the PSC. 269 
Pursuant to Article 2(1) of the PSC Protocol, the PSC is the permanent 
decision-making organ of the AU. Save the imposition of particular 
sanctions and the authorisation of AU interventions, the PSC 
autonomously decides on matters relating to peace, security, and 
stability in Africa and is therefore the APSA’s single most important 
organ.  

Member States have agreed that the PSC acts on their behalf in 
carrying out its mandate.270 Similar to Article 25 of the UN Charter, 
which requires UN Member States to carry out the decisions taken by 
the UN Security Council, Article 7(3) of the PSC Protocol stipulates 
that Member States agree to accept and implement the decisions of 
the PSC.  In case a Member State does not observe the decisions of the 
PSC, the Constitutive Act provides for the possibility that the AU 
Assembly can impose sanctions for non-compliance with AU 
decisions, a possibility that is not provided for under the UN 
Charter.271 This provision has not been invoked thus far.  

																																																								
269 AU Assembly, ‘Rules of Procedure of the Peace and Security Council’; AU Peace 
and Security Council, ‘Conclusions of the Retreat of the Peace and Security Council 
of the African Union Dakar, (Senegal), 5-6 July 2007’ (85th meeting, 8 August 2007, 
Addis Ababa) Doc PSC/PR/2(LXXXV).  
270 Article 7 (2) PSC Protocol. 
271 Article 23 (2) AU Constitutive Act. 
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In the spirit of the equality among Member States, the PSC 
holds 15 seats, all with equal voting rights. For the sake of continuity, 
5 members are elected for a three-year term, while 10 members are 
elected for a two-year term. In absence of permanent members and 
veto powers, it has been argued that the PSC is more democratic than 
its UN equivalent.272 After nomination in the region, Member States 
are selected on the basis of ‘equitable regional representation and 
rotation’. 273   In reality, however, an informal practice seems to 
develop of allocating semi-permanent seats for the main military 
powers of the continent jeopardising equality among Member 
States.274 In the 2016 elections, Nigeria, Algeria, Egypt, and South 
Africa all secured a seat at the PSC, with only Ethiopia failing to do 
so. It could be submitted that without the presence of these regional 
powers in the PSC, it would be difficult for the AU to show strong 
leadership when dealing with crises. 

The PSC Protocol gives additional criteria that set a threshold 
for state behaviour of States that seek to be qualified as Member of 
the PSC.275 By far most criteria refer to the capacity and willingness of 
Member States to contribute to the maintenance of peace, security, 

																																																								
272 J. Levitt, ‘The Peace and Security Council of the African Union: The Known 
Unknowns’ (2003) 13 Transnational law & Contemporary Problems 109, 118.  While the 
then “big five” of Africa (Algeria, Egypt, Libya, Nigeria and South Africa) were in 
favour of permanent seats comparable to those in the UN Security Council, others 
rejected it, see A. Hayatou and K. Sturman, ‘The Peace and Security Council of the 
African Union: From Design to Reality’ in: U Engel & J Porto, Africa’s New Peace and 
Security Architecture (Ashgate 2010) 62. 
273 In effect, this means that North Africa delivers two members, East, Southern and 
central Africa deliver each three members, and West Africa provides the remaining 
four Currently, the PSC consists of Algeria, Burundi, Chad, Ethiopia, Equatorial 
Guinea, The Gambia, Guinea, Libya, Mozambique, Namibia, Niger, Nigeria, South 
Africa, Tanzania and Uganda.   
274 ‘26th AU Summit: PSC election results – Is the PSC becoming an African Security 
Council?, ISS Today, 29 January 2016. 
275 Article 5(2) PSC Protocol; Modalities for the Election of Members of the PSC (2004) 



	
	
Chapter 4 Regulatory and Institutional Framework of the APSA 

	

 
	

124	

and stability.276 This is understandable from the perspective of those 
who carry the greatest burden for implementing AU measures, and 
this is also an argument in favour of having regional powers present 
in the PSC. Prospective members further need to uphold the 
principles of and respect their commitments towards the AU.277 Of 
most interest is the criterion that Member States should respect 
constitutional governance, the rule of law, and human rights.278 It is 
not clear whether international or regional standards are the means of 
measurement for the criterion. 279  While Article 5(4) of the PSC 
Protocol prescribes that the Assembly shall hold periodic reviews to 
assess the extent to which the members of the PSC continue to meet 
the requirements, no document has indicated such an assessment yet. 

Practice shows that regional representation and rotation are 
more decisive than the additional requirements enlisted in Article 
5(2) of the PSC Protocol.280 In fact, if applied strictly, most African 
States will not even be entitled to membership of the PSC, and 
therefore the additional criteria have been treated as guidelines rather 
than as strict requirements for electing members.281 Despite the stand-

																																																								
276 (b) Contribution to the promotion and maintenance of African peace and security; 
Capacity and willingness to contribute; (b) capacity and commitment to shoulder the 
responsibilities (c) participation at regional and continental levels (d); willingness 
and ability to take up responsibility for regional and continental conflict resolution 
initiatives (e); contribution to the Peace Fund (f); contribution to the promotion and 
maintenance of peace and security in Africa; (h) provide sufficient staffed and 
equipped permanent missions at the Headquarters of the AU and the UN, to 
shoulder the responsibilities which go with the membership. 
277 Article 5(2)(a)(i) PSC Protocol. 
278 Article 5(2(g) PSC Protocol. 
279 J. Levitt, ‘The Peace and Security Council of the African Union’, 117. 
280 S. Dersso, Annual Review of the Peace and Security Council 2012/2013 (Institute for 
Security Studies, January 2013) at 7. 
281 A. Hayatou and K. Sturman, ‘The Peace and Security Council of the African 
Union: From Design to Reality’ in U. Engel & J. Porto (eds.), Africa’s New Peace and 
Security Architecture (Ashgate, London 2010), p. 64. 
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off between the AU and the Burundian Government about the 
President’s decision to run for office for a third term contrary to the 
constitution and the peace agreement, Burundi was re-elected as a 
member of the PSC in 2016. For the PSC to remain credible, a 
minimum of these criteria, e.g. capacity to participate in the PSC 
activities and adherence to norms of good governance, should be met 
in the future.282  

In order to understand the PSC’s decision-making power and 
related competences, it is also important to provide some information 
and to gain some insights into the way the PSC functions in daily 
practice. The agenda of the PSC is based on ongoing and emerging 
conflicts and crisis situations. Items on the agenda can be initiated by 
any PSC member or by the Commissioner for peace and security, in 
consultation with the Chair.  While in principle the PSC meets in 
close session, it can decide to open meetings and invite Member 
States, Regional Mechanisms, international organizations, or civil 
society organizations to participate in the deliberations without a 
right to vote. Apart from this formal participation, the PSC may also 
hold informal consultations with parties concerned. The Chairperson 
of the AU Commission and the AU Commissioner for Peace and 
Security, or their representatives, must always attend meetings, while 
the Deputy Chairperson or any other Commissioner may be invited 
when necessary and shall make oral or written Statements if 
requested.283 Members of the PSC that are part of a situation or 
conflict under consideration are permitted to present their case and 
then are summoned to leave the meeting, as they are not allowed to 

																																																								
282 Ibid. at 38. 
283 Rule 25 Rules of Procedure of the PSC. 
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take part in the deliberations and voting.284  At the end of each 
meeting, the Council may issue a communiqué. 

While, all PSC members have one vote and decisions on 
substantive issues are preferably made by consensus or, if this is not 
possible, by a two-third majority based on Article 8(12) and (13) of 
the PSC Protocol, practice has shown that decisions are invariably 
taken by consensus.285 No verbatim records are kept of the individual 
contribution of PSC members during the meetings, and thus it is 
unclear how they have influenced the final outcomes of meetings.  

As the PSC, supported by its subsidiary bodies, forms the spill of 
the APSA and is responsible for harmonization and coordination of 
peace and security efforts at the continent, it needs to remain in close 
contact, through the Chairperson of the AU Commission, with all 
relevant AU organs, sub-regional, and international organizations. 
These organs, organizations, and their relatedness with the PSC will 
be discussed in separate sections below with a focus on their 
competences and on information relevant for a response to the 
layered research question and sub-questions.  
 
2.2.2 The AU Assembly  
The AU Assembly, 286  comprised of the Heads of State and 
Government of all Member States or their duly accredited 

																																																								
284 The fact that the Ethiopian government insisted on chairing the PSC meeting on 
their incursion into Somalia on the grounds that it was not party to the conflict, was 
met with great disapproval. In another case, Sudan objected to the discussion of the 
situation in Darfur. In this case the delegates did recurs themselves after insistence of 
other member States, in conformity with Article 8 (9) PSC Protocol. 
285  Voting on procedural issues, including the question whether an issue is 
procedural, will be done by simple majority. Only principle of majority in 2012 when 
PSC proposes retreat to review working methods of PSC developed five years 
previously. 
286  The mandate, composition and functioning of the AU Assembly has been 
regulated first and foremost in the AU Constitutive Act and has subsequently been 
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representatives, is the supreme decision-making organ of the AU.287 
The approval of the AU Assembly is decisive in all crucial decision-
making processes, whether it concerns the development of the 
Union’s policies, the monitoring of implementation and compliance 
with these policies by AU organs and Member States,288 the accession 
of States to the Union, 289  the establishment of new organs, 
committees, agencies and working groups,290 the amendment of the 
Constitutive Act,291 or the appointment of key figures within the 
organization.292 The AU Assembly is thus pivotal in determining the 
course the organization takes and in highlighting the themes that are 
important for giving the AU direction. The same holds true for all 
pertinent issues relating to peace, security, and stability on the 
continent. The AU Assembly highlights themes or events that call for 
specific attention, such as maritime piracy and terrorist attacks. It also 
gives directions to the PSC, the AU Commission, and any other 
relevant organ in the management of conflicts, emergency situations, 

																																																																																																																																		
completed with as well as amended and clarified by other important documents, i.e. 
AU Assembly, ‘Rules of Procedure of the Assembly of the Union’ (1st Ordinary 
Session, 9-10 July 2002, Durban) Ass/AU/2(I)-a.; AU Assembly, ‘Decision on the 
Proposed Amendments to the Rules of Procedure of the Assembly of the Union, The 
Executive Council and the Permanent Representatives’ (8th Ordinary Session, 29-30 
January 2007, Addis Ababa) Assembly/AU/Dec.146 (VIII); AU Assembly, ‘Decisions 
on the Periodicity of the Ordinary Sessions of the Assembly’ (3rd Ordinary Session, 
July 2004, Addis Ababa) Assembly/AU/Dec.53 (III); AU Executive Council, ‘Report of 
the PRC and Legal Experts on Various Legal Matters’(7th ordinary Session, 28 June- 2 
July 2005, Sirte 2005) EX.CL/195 (VII) Rev. 1. 
287 Article 6(1)(2) AU Constitutive Act; Rule 3 RoP Assembly.  
288 Article 9 (1) (a) (b) (e) and (f) AU Constitutive Act; Rule 4 (1) (a), (b), (c), (i) (o) and 
(u) RoP Assembly. 
289 Article 6 (c) AU Constitutive Act; Rule 4 (1) (h) RoP Assembly. 
290 Article 9 (1) (d) AU Constitutive Act; Rule 4 (1) (j) (k) and (l) RoP Assembly. 
291 Rule 4 (1) (r) RoP Assembly.  
292 Rule 4 (1) (h) (i) (m) and (n) RoP Assembly. 
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and the restoration of peace.293 Further, the AU Assembly is the sole 
body to authorise AU interventions, particularly sanctions.294  The 
PSC’s work is monitored by the AU Assembly by means of reviewing 
its biannual reports of the PSCs activities and the state of peace and 
security in Africa. In addition, the AU appoints members of the PSC 
and the PoW. The AU Assembly further decides on the establishment 
of additional organs in the APSA, such as the African Capacity for 
Immediate Response to Crises, pending the full operationalisation of 
the African Standby Force.295  

While the AU Constitutive Act provides for a Court of Justice 
that would be able to review the decisions of AU organs as well as 
clarify contentious issues in AU legal instruments, it has not been 
established.  Pending the establishment of the African Court of Justice 
and Human Rights, the AU Assembly has the power to interpret the 
Constitutive Act as well as any other legal instrument of the AU. 
Overall, the AU Assembly has thus been given enormous powers 
within the organisation, without currently having checks on the reach 
of these powers or an avenue for reviewing the appropriateness of its 
actions. Makinda and Okuma therefore warn of the prospect of the 
AU Assembly becoming a dictatorial body.296  

The Assembly is presided over by a Chairperson, who is 
elected for one year and represents the AU in between sessions, 

																																																								
293 Rule 4 (1) (e) and (f) RoP Assembly (interventions); rule 4 (1) (g) RoP Assembly 
(sanctions); Article 9 (1) Au Constitutive Act and Rule 4 (1) (d) RoP Assembly on the 
power to direct other organs in the maintenance of continental peace and security.  
294 Sanctions on Arrears (Article 23(1) Constitutive Act and Rule 35 RoP Assembly; 
Sanctions for Non Compliance (Article 23(2) Constitutive Act and Rule 36 RoP 
Assembly.  
295  AU Assembly, ‘Decision on the Establishment of An African Capacity for 
Immediate Response to Crises’ (21st Ordinary Session, 26-27 May 2013 Addis Ababa) 
Assembly/AU/Dec.489 (XXI). 
296  Makinda and Okumu, The AU Challenges of globalization, security, and 
governance, pp. 41-42. 
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together with the Chairperson of the AU Commission. Since 2004, the 
AU Assembly meets biannually.297 Beyond these ordinary summits, 
extraordinary meetings can be organised at the request of the 
Chairperson or any Member State and after approval by a 2/3 
majority of the Member States.298 Apart from 2004, 2006, and 2013, in 
which three sessions were held, the Assembly has convened twice a 
year. This in effect means that all the AU Assembly has to decide 
upon has to be dealt with in a total of four days a year. Of these four 
days, two days are mostly ceremonial and procedural in nature, 
leaving one day a session for actual decision-making.299 This seriously 
limits the thoroughness that is required to discuss delicate issues, 
such as an Article 4(h) intervention. Therefore, it has been suggested 
by scholars that for Article 4(h) interventions to be decided upon 
effectively, the AU Assembly should use its Article 9(2) of the AU 
Constitutive Act powers to delegate this task to the PSC. However, 

																																																								
297 AU Assembly ‘Decisions on the Periodicity of the Ordinary Sessions of the 
Assembly’ (3rd ordinary Session, 6-8 July 2004, Addis Ababa) Assembly/AU/Dec.53 
(III) Rev.1. 
298 Article 6(3) AU Constitutive Act. So far, 6 extraordinary meetings have been 
convened, and all for particular purposes: to discuss proposed amendments to the 
Constitutive Act (1st extraordinary meeting in Sirte, Libya, 3 February 2003); to 
decide on the propositions by Ghadaffi (Libya) and Nguesso (Congo Brazzaville) on 
a Non-Aggression and Common Defence Pact (2nd extraordinary meeting in Sirte, 
Libya, 4-5 July 2005); to address employment and poverty alleviation in Africa (3rd 
extraordinary meeting in Ouagadougou, Burkina Faso, 8-9 September 2004); to 
decide on an AU position on the reform of the UN and the Security Council (4th 
extraordinary meeting in Addis Ababa, Ethiopia, 4 August 2006; 5th extraordinary 
meeting in Addis Ababa, Ethiopia, 31 October 2006); and to decide on Africa’s 
relationship with the ICC (extraordinary meeting in Addis Ababa, Ethiopia, 12 
October 2013. 
299 The European Council, its European counterpart, meets in ordinary session for 
four days as well, it only provides guidance to the EU, as decision-making is left to 
the other organs (i.e. European Commission, European Parliament and the Council 
of the EU). The AU Assembly, in contrast, is responsible for guidance as well as 
decision-making, and thus has a much heavier task to accomplish in similar time. 
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considering the delicacy of an Article 4(h) intervention, it is highly 
unlikely that the AU Assembly will come to such an agreement.  

As stated, decisions are preferably made by consensus. If that 
is not possible, a 2/3 majority will suffice for decisions on substantive 
issues.300 In reality, as a form of practice, the Assembly will deliberate, 
compromise, and amend draft decisions until they reach consensus. 
To facilitate this desired outcome, Rule 5 of the RoP AU Assembly 
indicates that if a Member State abstains from voting, the decision can 
still be adopted by consensus. Whether Member States abstain is not 
made public, so the result ‘decided unanimously’ is merely pretence 
of consensus. Furthermore, it is also not clear how many Member 
States can abstain from voting to still have a valid decision. Arguably 
the quorum of 2/3 majority of the total Member States is decisive in 
this regard. 301  The quorum only seems to require the presence of a 2/3 
majority of the Member States – currently 18 Member States – to 
allow for decision-making to take place; it does not say that a total of 
18 Member States should cast a valid vote. Matters are even more 
complicated in relation to Member States that are under sanctions. 
Each Member State has one vote, if they are not under sanctions.302 
Whether the sanctions regime affects the quorum is not clear from the 
rules. If for example 18 Member States are present, but 5 Member 
States are under sanctions, then only 13 Member States can vote on a 
decision. If then 3 Member States abstain, then the remaining 10 
Member States can still adopt a decision by consensus vote. In 
addition, decisions on substantive issues are made by secret ballot; 
thus it will not be clear whether the decision has been carried by a 
large majority of Member States, yet this is critical to ensuring the 

																																																								
300 Procedural matters including the question whether a matter is procedural or not, 
are decided upon by simple majority vote. 
301 Rule 18 Rules of Procedure of the AU Assembly. 
302 Rule 26 Rules of Procedure of the AU Assembly. 
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actual implementation of the decision in the national jurisdictions of 
the Member States.303  
 

2.3 The subsidiary organs of APSA 
	

2.3.1 The AU Commission 
The AU Commission is the secretariat of the African Union and is 
accountable to the Executive Council and the AU Assembly. As the 
permanent administrative organ, the AU Commission is the driving 
force behind the AU, which is reflected in its broad and extensive 
mandate. 304   The AU Commission’s main officials are the 
Chairperson, deputy Chairperson, and eight Commissioners, each 
with their own portfolio. heading the ten departments of the AU 
Commission. 305  The eight Commissioners are accountable to the 
Chairperson, and each Commissioner heads one directorate 
established along the eight portfolios of the Commission to ensure 
effective implementation of AU policies. 306  

																																																								
303 Substantive issues, including the election of representatives are done by secret 
ballot (Rule 30, Rule 31). Procedural issues, including the election of the chairperson 
and the vice chairperson of the Assembly, can be decided upon by any other method 
(rule 31). 
304 The mandate can be found in the Statute of the AU Commission and includes, but 
is not limited to: initiating proposals; implementing decisions (in cooperation with 
Member States and RECs); organising meetings; preparing reports, the budget, 
annual report and strategic plans; managing financial resources assets and liabilities; 
supporting all AU organs in the execution of their mandate; ensure promotion of 
peace, democracy, security and stability; build capacity for scientific research. 
305  Office of the Chairperson; office of the deputy chairperson and the eight 
departments led by the Commissioners. 
306 The portfolios of the Commissioners are Political Affairs; Peace and Security; 
Infrastructure and Energy; Social Affairs; Human Resources, Science and 
Technology ; Trade and Industry ; Rural Economy and Agriculture ; and Economic 
Affairs.   



	
	
Chapter 4 Regulatory and Institutional Framework of the APSA 

	

 
	

132	

  The Chairperson of the AU Commission, a position currently 
held by Moussa Faki, is the Chief Executive Officer and Legal 
Representative of the AU, a position comparable to th of the UN 
Secretary-General. The Chairperson can either act at the request of 
the PSC or act on his/her own initiative,307 which gives him/her great 
power.  In the area of peace and security, the Chairperson of the AU 
Commission is the link between the Commission and the PSC and all 
other key stakeholders/parties involved.308 The Chairperson is further 
responsible for implementing PSC decisions, as well as preparing 
comprehensive reports to enable the PSC and subsidiary bodies to 
perform their tasks effectively. In executing its mandate, the 
Chairperson of the Commission is assisted by the Commissioner of 
Peace and Security, who heads the Peace and Security Department 
(PSD) of the AU Commission.  The PSD provides the administrative 
support to all efforts taken in the promotion of peace, security, and 
stability on the continent.  
 

2.3.2 CEWS  
To effectively anticipate and prevent conflicts, the main focus of 
APSA, the Continental Early Warning System (CEWS), has been 
established to collect timely and accurate information on evolving 
conflicts.309 In the observation and monitoring centre (‘the Situation 

																																																								
307 Article 10 (2) (c) PSC Protocol; rule 26 Rules of Procedure of the PSC. 
308 Article 10 PSC Protocol. 
309 Article 12 PSC Protocol. AU Assembly requested the AU Commission to take steps 
for the establishment of the CEWS during the July 2003 Summit; AU Commission 
drafted Draft Roadmap for the Operationalisation of the CEWS (July 2005), after 
consultations resulted in the AU Commission, Meeting the Challenges of Conflict 
Prevention in Africa: Towards the Operationalization of the Continental Early Warning 
System (Leipziger Unversitatsverlag, Leipzig 2008a) Final document AU CMD The 
CEWS Handbook (Addis Ababa: African Union). For an extensive analysis on the 
methods and indicators used, J Cilliers, ‘Towards a Continental Early Warning 
System for Africa’, 1. 
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Room’, located at the Peace and Security Department) situations 
throughout the continent are monitored and analysed. On the basis of 
the information collected, the Chairperson of the AU Commission can 
advise the PSC and recommend best courses of action.310  

Early warning mechanisms should be contrasted with 
national intelligence services. Intelligence systems essentially serve 
the security of the State and therefore information is gathered 
secretly. Early warning systems, in contrast, regularly use open 
source systems and often find their roots in the broader, human-
centred concept of security.311 In addition, the changing focus on root 
causes of conflicts (e.g. drought, desertification, food shortage, 
refugee flows, natural disasters, epidemics, and famine) requires a 
different approach.  

The early warning structure of the AU should not be 
considered as a continental novelty. Similar initiatives had been taken 
by the OAU in the past.312 To enhance the capacity of the OAU 
Mechanism and its central organ, the Situation Room was established 
in 1998.313 The OAU was thus a forerunner in creating early warning 
structures, as similar systems did not exist elsewhere.314  

What is unique with the CEWS of the AU is that the Situation 
Room is directly linked to similar observation and monitoring units 

																																																								
310 Article 12(5) PSC Protocol. 
311 J. Cilliers, Towards a Continental Early Warning System for Africa, p. 1. 
312  AU Commission, ‘Report of the workshop on the establishment of the AU 
Continental Early Warning system (CEWS)’ (30-31 October 2003, Addis Ababa); AU 
Commission, Meeting the challenge of conflict prevention in Africa – towards the 
operationalization of the Continental Early Warning System: Concept Paper (Meeting of 
Governmental Experts on Early Warning and Conflict Prevention, 17-19 December 
2006, Kempton Park) PSD/EW/EXP/6(I). 
313 Seminar for the establishment, within the OAU, of an Early Warning System on 
Conflict Situations in Africa, Addis Ababa, Ethiopia, 15-18 January 1996.  
314 The EU’s situation Room, as part of the EEAS Crisis Response Department, is only 
effective since 15 July 2011.  
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of the RECS, indicating the true continental nature of the CEWS.315 
Unfortunately, the early warning mechanisms are not yet fully 
established at the sub-regional level. While automated data collection 
and reporting are relatively advanced at ECOWARN (ECOWAS) and 
CEWARN (IGAD), CEN-SAD, EAC, and COMESA data collection 
and reporting is yet to be effective. Other RECs are in the process of 
establishing policy frameworks and approaches to early warning.316 
The unequal development of sub-regional early warning 
mechanisms, the absence of the required political will to enclose all 
information, and to take action accordingly pose the most serious 
challenges to the functioning of the CEWS.317  
 

2.3.3 The Panel of the Wise 
Another body that supports the PSC is the Panel of the Wise (PoW).318 
After adoption of the Modalities for the Functioning of the Panel of 
the Wise  (hereafter: the Modalities) in 2007, the Panel was officially 
inaugurated on 18 December 2007.319 

The PoW is inspired by the indigenous African approach to 
intervene and resolve conflicts. Within traditional African 
communities, the Council of Elders was vital in intervening, 

																																																								
315 Article 12(2) PSC Protocol. 
316 AU Commission, APSA. 2010 Assessment Study (July-October 2010).  
317 What is, for example, problematic in relation to the early warning centre provided 
for by SADC is that it combines both intelligence and early warning information, 
which frustrates the exchange of information with the CEWS on the basis of security 
considerations. Interview AU official, on file with author. 
318 Article 11 PSC Protocol. 
319  The formation of the Panel has been significantly delayed because the AU 
Commission was initially not able to provide the administrative support the Panel 
needed. J. El Abdellaoui, The Panel of the Wise. A Comprehensive Introduction to a 
Critical Pillar of the African Peace and Security Architecture (ISS Paper 193, August 2009). 
Modalities for the Functioning of the Panel of the Wise, as adopted by the Peace and 
Security Council at its 100th meeting held on 12 November 2007. 
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resolving, and sustaining peace.320  The PoW is not a mere duplication 
of its traditional counterpart: the PoW has advisory rather than 
decisive power; mediation efforts of the POW are not made public; 
output of the advisory body is limited because of human and 
financial restraints, and the PoW is a ‘gender sensitive 
reinterpretation’ of the traditional councils since women are 
elected.321 The functions undertaken by the PoW are, nonetheless, 
similar to the traditional councils, since their tasks are focused on 
anticipating conflicts and resolving disputes before they escalate, be it 
on a much larger scale.322  

The PoW consists of five members, each representing one of 
the five regions, and chosen on the basis of their independent, and 
respected personality as well as their “outstanding contributions to 
Africa in the areas of peace, security and development”.323 Members 
are not allowed to hold active political positions from the moment of 

																																																								
320 T. Murithi ‘African Indigenous and Engogenous Approaches to Peace and Conflict 
Resolution’, in D. Francis (ed) Peace and Security in Africa (2008, London: Zen Books) 
pp.16-30.  
321 For a more extensive analysis of the transposition of the traditional ideas and 
values of the Council of Elders in the Panel of the Wise, see T. Murithi, ‘African 
Indigenous and Engogenous Approaches to Peace and Conflict Resolution’ in T. 
Murithi and P. Murphy Ives, Under the Acacia: Mediation and the dilemma of inclusion 
(Center for Humanitarian Dialogue 2007), pp. 77-84. 
322 The Panel of the Wise is often compared with the Council of Wise of ECOWAS 
and the group of Elders, established by Nelson Mandela, Graça Machel and 
Desmond Tutu in 2007. These should, however, be regarded as different structures. 
The Council of Wise is not a standing body, but a list of eminent persons at the 
disposal of ECOWAS to mediate in (most often) yet erupted conflicts. The Elders, in 
contrast, make use of media to share their information publicly, which would not be 
beneficial in the case of the PoW. See El Abdellaoui, The Panel of the Wise, pp. 9-10, for 
a more elaborate discussion. 
323 Article 11(2) PSC Protocol; Modalities of the Panel of the Wise, Establishment, 2-3. 
The members of the PoW are selected by the Chairperson of the AU Commission, 
after consultations with the Member States, but ultimately appointed by the AU 
Assembly. 
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election until their tenure ends. This is the true added value of the 
PoW. While political motivations can hamper decisive action by the 
PSC or the Chairperson of the Commission, the PoW can act freely 
and interact with whomever they wish.324 Hence, the Panel is able to 
take a much bolder position than the PSC or the AU Chairperson.  

The elected members serve a three-year term, which is only 
renewable once. Former members of the PoW are now listed as 
“friends of the PoW”, who can be consulted when needed and thus 
strengthen its capacity.325 

The mandate of the PoW is to give advice to the PSC and the 
Chairperson on peace and security issues and undertake actions to 
support their preventive efforts as well as to pronounce itself on any 
related issue in the form it considers most appropriate.326 While the 
first two parts of the mandate underscore the supportive character of 
the organ, the last part foresees its simultaneously independent 
character.  

In conducting its mandate, the PoW “may undertake various 
activities”, including facilitating channels of communication, carrying 
out fact-finding missions, spurring political dialogue, and advising 
the PSC, Chairperson of the Commission, and/or mediation teams 
and assisting in resolving conflicts and implementing peace 
agreements. Since 2007, several missions have been undertaken, 
including to the CAR and South Africa. The details of the missions 
																																																								
324 Members of the PSC are representatives of the Member States and thus constraint 
by the foreign policy of their country. The Chairperson of the Commission is 
responsible for implementing decisions taken at various AU levels and therefore 
obviously has limited independence.  
325 AU Commission, ‘Report of the Commission on the Activities of the AU Panel of 
the Wise and the Appointment of New Members’ (15th Ordinary Session, 25-27 July 
2010, Kampala) Doc. Assembly/AU/14(XV), p. 7; AU Assembly, Decision on the 
Appointment of the Members of the Panel of the Wise (15th Ordinary Session, 25-27 
July 2010, Kampala) Doc. Assembly/AU/1 4(XV). 
326 Article 11(4) PSC Protocol. 
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are not made public.327 As part of the PoW’s mandate to ‘pronounce 
itself’, each year it identifies a particular theme it wishes to highlight 
in order to stimulate debate and/or raise awareness.328  

Interestingly, both the PSC Protocol as the Modalities fail to 
establish a cooperation with RECs, regional mechanisms, and their 
mediation structures. While it can be read in the phrase ‘hold regular 
consultations with relevant structures’, it would have been helpful if 
this relationship was formalised to avoid overlap in mediation efforts 
by similar structures such as the ECOWAS Council of Elders.  
 

2.3.4 The African Standby Force 
Article 13(1) of the PSC Protocol provides for the establishment of an 
African Standby Force to assist the PSC in its responsibilities to 
deploy peace support missions and interventions for the purpose of 
keeping the peace in Africa. Whereas the previously discussed 
components of APSA focus mainly on early warning and conflict 
prevention, the ASF will come into action in cases of peace making, 
peacekeeping, and peace-building. The ASF has been described as 
‘one of the most critical elements of the APSA that will enable the AU 
to deliver on its promise of intervention to protect people in grave 
circumstances and to provide a prompt and robust response to 
manage and resolve conflicts’.329 The earmarking of forces exclusively 
for AU missions resembles the initial idea behind Article 43 of the UN 
Charter, urging UN Member States to make armed forces available by 

																																																								
327 El Abdellaoui, ‘The Panel of the Wise’, p. 6. 
328 The themes the Panel has discussed thus far are election-related disputes and 
conflicts (2008/2009); fighting impunity and its relationship to truth, justice and 
reconciliation (2009/2010); sexual violence, women and children in armed conflict 
(2010/2011) and democratic governance and democratization (2011/2012; peace, 
justice and Reconciliation (2013). 
329 S.A. Dersso, The Role and the Place of the ASF within the African Peace and 
Security Architecture (ISS Papers 209, January 2010). 
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agreement under the aegis of the UN.330 However, until now, no 
single UN Member State has concluded such an agreement with the 
UN and it can be said that Article 43 of the UN Charter has become 
dead letter law.331 

Article 19(3) of the PSC Protocol specifies seven functions for 
the proposed force that are translated in six mission scenarios, 
ranging from offering military advice, to a political mission, to full-
blown military intervention to halt a genocide or grave violations of 
human rights (for all scenarios see footnote).332 While scenarios 1 to 4 
require readiness of the standby contingents within 30 days after 
authorisation of the mission, the complexity of scenario 5 missions 
allows for a preparation time of 90 days. The severe circumstances in 
scenario 6 nonetheless oblige the required brigades to be available 
within no more than 14 days.333 These Rapid Deployment Capabilities 
will be followed up by a force of up to 5000 personnel within 90 days. 

																																																								
330 Article 43 (1) UN Charter reads: ‘All Members of the United Nations, in order to 
contribute to the maintenance of international peace and security, undertake to make 
available to the Security Council, on its call and in accordance with a special 
agreement or agreements, armed forces, assistance, and facilities, including rights of 
passage, necessary for the purpose of maintaining international peace and security’. 
331  D Kuwali, The Responsibility to Protect: Implementation of Article 4(h) 
Intervention (Martinus Nijhof Publishers, Leiden 2010), p. 409. 
332  Scenario 1: AU/Regional Military Advice to a political mission; scenario 2 
AU/regional observer mission co-deployed with UN Mission; scenario 3: stand-alone 
AU/Regional observer mission; scenario 4: AU/Regional peacekeeping force for 
Chapter VI missions; Scenario 5: AU peacekeeping force for multi-dimensional 
peacekeeping mission; scenario 6: AU intervention and peace enforcement mission, 
taken from African Chiefs of Defence Staff, ‘AU Policy Framework for the 
Establishment of the African Standby Force and the Military Staff Committee’ (3rd 
Meeting, 15-16 May 2003, Addis Ababa) Exp/ASF-MSC/2 (1), at 3. 
333 Cilliers and Pottgieter rightfully argue that these timelines are already ambitious 
for a standing force, let alone for a multinational standby contingent. J Cilliers and J 
Pottgieter, 'The African Standby Force' in U Engel and JG Porto (eds) Africa's New 
Peace and Security Architecture Promoting Norms, Institutionalizing Solutions (Ashgate, 
London 2010) 111-143. 
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The ASF is composed of five ‘standby contingents’, or 
Regional Brigades, each representing one of the five regions of the 
continent. The ASF thus builds on the geographical parts rather than 
the RECs.334 As some RECs already established certain (peace and 
security) structures, it was most convenient to organise the ASF along 
the five most prominent regional organizations in the respective 
regions, i.e. UMA (North Africa), ECCAS (Central Africa), ECOWAS 
(West Africa), IGAD (East Africa), and SADC (South-Africa). While 
ECCAS, ECOWAS, and SADC successfully proceeded to establish a 
regional standby component, the process at UMA and IGAD was 
obstructed by political tensions and conflicts among members. As a 
result, both North and East Africa agreed to provide for a specifically 
dedicated coordinating mechanism in charge of establishing a 
regional brigade for the ASF independent from the region’s RECs. In 
total, each contingent should consist of about 5000 troops.  

At the continental level, the AU is responsible for mandating 
these missions and providing general supervision and policy 
guidance to the brigades. The Peace Support Operations Division of 
the AU Commission is responsible for coordinating and streamlining 
the progress made within the five regions and ensuring preparedness 
of the ASF at the continental (strategic) level. Further, to advise and 
assist the PSC in all questions relating to military and security 
requirements, a Military Staff Committee is established, composed of 
Senior Military Officers of the Members of the Peace and Security 
Council.335   

In following the 2003 Policy Framework for the Establishment 
of the ASF and the Military Staff Committee (MSC), the 2005 

																																																								
334 B. Franke, ‘Steady but Uneven Process: The Operationalization of the African 
Standby Force in H. Besada (ed) Crafting an African Security Architecture. Addressing 
Regional Peace and Conflict in the 21st Century (Ashgate Farnham 2010), p. 181. 
335 Article 13(11) PSC Protocol. 
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Roadmap for the operationalization of the ASF and Road Map II, the 
ASF has been developed in two phases. While initially the goal was 
set to have the ASF fully operational in 2010, this aim soon turned out 
to be too ambitious and has been reset to the end of 2015.336 Although 
considerable progress has been made, the different level of political 
commitment, available capabilities, and operationalization between 
the various brigades continues to be a matter of concern.337  At the 
continental level, a simulation planning exercise was held in 2010, 
called Amani I, to test the planning and strategic preparedness of the 
ASF for a peace support mission. 338 On the basis of this exercise, the 
ASF roadmap was redefined.  In 2015, the readiness of the ASF was 
successfully tested in a three-week field exercise, called Amani II.339 
While the Independent Panel of Experts that assessed the ASF, at the 
request of the AU, was right in considering it ‘highly unlikely’ that 
the deadline of 2015 would be met, considerable progress has been 
made in making the ASF fully operational.340 In the most recent report 
of the PSC’s activities, it was highlighted that currently, evaluation 
missions to the RECs/RMs are undertaken on the basis of the Amani 

																																																								
336AU Commission, ‘The African Standby Force (ASF)’ (28 May 2015).  
337 J Cilliers and J Pottgieter, 'The African Standby Force' in U Engel and JG Porto 
(eds) Africa's New Peace and Security Architecture Promoting Norms, Institutionalizing 
Solutions (Ashgate, London 2010) 111-143; ISS, ‘Understanding the African Standby 
Force, rapid deployment and Amani Africa II’ (ISS Media Toolkit, 4 November 2015). 
338 UN Security Council, Working together for Peace and Security in Africa: the 
Security Council and the AU Peace and Security Council (Special Research Report 
no. 2, 10 May 2011). 
339 Jonathan Rees, ‘What Next for the African Standby Force?’ ISS Today, 2 December 
2015. 
340 C. de Coning, ‘Enhancing the Efficiency of the African Standby Force: The Case for 
a Shift to a Just-in-Time Rapid Response Force’ (2014) 2 Accord Conflict Trends 34; 
Jonathan Rees, ‘What Next for the African Standby Force?’. 
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II exercise by the Commission in order to verify the level of readiness 
of the Regional Standby force.341 

In the years wherein the ASF has been made operational, the 
AU has been confronted with crises to which it could not respond. 
The inability of the AU to respond adequately to the request of the 
government of Mali to assist in countering the terrorist groups that 
took control over the northern part of the country in 2013 and the 
subsequent successful French intervention discomforted African 
Heads of State.342 While aiming to aspire to leadership and ownership 
in conflict response, management and resolution, the inability to 
deploy the Rapid Deployment Capacity of the ASF in the Malian 
crisis showed the continued dependency on foreign interventions for 
security. In response to this inability, the then-Chairperson of the 
Commission Zuma proposed the establishment of an African 
Capacity for the Immediate Response to Crises (ACIRC), which was 
subsequently approved by the AU Assembly.343  The ACIRC is a 
voluntary agreement composed of troops of those Member States 
willing and able to contribute. It could be seen as a more 
institutionalised form of a coalition of willing and able States that will 
be deployed, after an AU approval, by those contributing Member 
States that initially bear their own cost and are under the leadership 

																																																								
341 AU Assembly, Report of the Peace and Security Council on its Activities and the 
State of Peace and Security in Africa (29th Ordinary Session, 3-4 July 2017, Addis 
Ababa) Assembly/AU/4(XXIX), para 23. 
342 J. Wagner, ‘Complements or Competitors? The African Standby Force, the African 
Capacity for Immediate Response to Crises, and the Future of Rapid Reaction Forces 
in Africa’ (2015) 8 African Security 56, 60. 
343  AU Commission, ‘Report of the Chairperson of the Commission on the 
Operationalisation of the Rapid Deployment Capability of the African Standby Force 
and the Establishment of an ‘African Capacity for Immediate Response to Crises’ (29-
30 April 2013, Addis Ababa) RpT/Exp/VI/STCDSS/(i-a)2013; AU Assembly, ‘Decision 
on the Establishment of an African Capacity for Immediate Response to Crises’ (21st 
Ordinary Session, 26-27 May 2013 Addis Ababa) Assembly/AU/Dec.489 (XXI). 
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of one nation. While the ASF is based on regional mechanisms, the 
ACIRC is based on coalitions of willing and able States. The ACIRC is 
considered to be an intermediate ‘stopgap’ solution if the ASF fails to 
act. 344   Pending the outcome of the evaluation missions of the 
Commission to the RECs/RMs to verify the readiness of the Regional 
Brigades, the AU Assembly has confirmed ACIRC will continue its 
mandate.345 
 

2.3.5 The Peace Fund 
The Peace Fund is a funding mechanism established during the OAU 
era in July 1993 to support the OAU Mechanism for Conflict, 
Prevention, Management and Resolution. With the adoption and 
entry into force of the PSC Protocol, the Peace Fund is now one of the 
supporting instruments of the PSC and is meant to cover the costs of 
the AU’s peacekeeping, peace-making and peacebuilding. The 
management of the Peace Fund falls under the responsibility of the 
Chairperson of the AU Commission. The Peace Fund is made up of 
part of the regular budget of the Union, voluntary contributions of 
Member States, and other sources from both inside and outside of 
Africa. In recent years the actual budget in the Peace Fund has been 
hardly a fraction of what is needed to properly implement the AU’s 
peace and security ambitions.346  This has been one of the main 
obstacles to the effective deployment of African-led and owned peace 
missions. On the basis of Article 21(6) and (7) of the PSC Protocol, 
Member States that have expressed willingness to contribute troops 
																																																								
344 Wagner, ‘Complements or Competitors?’, 67. 
345 AU Assembly, ‘Decision on the Specialised Technical Committees’ (26th Ordinary 
Session, 30-31 January 2016, Addis Ababa) Assembly/AU/Dec.589 (XXVI), para 23. 
Still scepticism exists whether the AU will be able to deploy the ASF in its full 
potential, see ISS, What is holding the ASF back? (Peace and Security Council Report, 
10 May 2017). 
346 In 2009 the Peace Fund even had a negative balance. 
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to peace missions need to pre-finance their part. If Member States are 
not convinced that these costs will be reimbursed at a later stage, they 
might be less likely to agree with such a settlement.  

Next to the Peace Fund, the AU has ensured several other ad hoc 
and structural funds to support their peace and security structures. A 
structural support is provided with the establishment of the African 
Peace Facility, a cooperative programme with the EU for the purpose 
of sustainable funding (see 3.5.2). The African Peace Facility has 
provided most of the funds needed to establish the APSA. 
 

2.4 The APSA and Regional Mechanisms 
	

Comparable to the relationship between the UN and regional 
organisations under the UN Charter, the APSA has made room for 
sub-regional organisations to contribute to the maintenance of peace 
and security. In fact, as has been discussed in chapter 3 of this study, 
sub-regional organisations have been pivotal in peace and security 
initiatives of the 1990s that have served as the framework upon which 
the APSA now rests. The AU, through the APSA, seeks to be the 
central actor in coordination of all activities that are undertaken to 
ensure African peace and security, with the sub-regional 
organisations as the building blocks of the framework. The fact that 
Regional Mechanisms are not seen as the supporting body in the 
APSA, unlike the previously-discussed AU organs and instruments, 
indicates their independent position vis-à-vis the PSC. At the same 
time the APSA emphasises that ultimately the PSC (and not any 
similar Regional Mechanism in the sub African regions) is the 
decision-making authority.  

The terminology used in AU documents to refer to sub-
regional structures for the maintenance of peace and security can be 
confusing, not only because several terms are used (reference is made 
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to Regional Mechanisms, RECs, Coordinating Mechanisms, and 
Regional Brigades) but also because some terms are used 
interchangeably while their meaning significantly differs. 

The Regional Economic Communities (RECs) are those eight 
sub-regional organizations that are acknowledged by the AU to 
further its integration agenda, including through the establishment of 
the African Economic Community. 347  The RECs have been 
established, as highlighted in Chapter 2, during the OAU era and 
function independently of the AU. Their primarily socio-economic 
competence within their respective region is over time broadened 
and now also includes the maintenance of peace and security. 
Currently, six RECs are (to a more or lesser extent) active parts of the 
APSA with the exception of CEN-SAD and UMA.348  

Regional Brigades, in turn, are standby brigades that are made 
available for the establishment of the African Standby Force. As 
discussed in section 2.3.4, each of the five regions of Africa has to 
provide one regional standby-brigade that can be utilized by the PSC 
if a particular situation so requires. Some of these regional brigades 
are established under the authority of the dominant REC in that 
particular region. In North and East Africa, it was decided that in the 
absence of a dominant REC, which solely for the purpose of the ASF 
structures would be put in place to provide Regional Standby 
Brigades for Eastern and Northern Africa. These two arrangements 
																																																								
347 In 2006 the Assembly has recognised 8 RECs and suspended the recognition of 
others, see: African Union (Assembly), ‘Decision on the Moratorium on the Regional 
Economic Communities (RECs)’ (Seventh Ordinary Session, 1-2 July 2006, Banjul) 
Assembly/AU/Dec.112 (VII). The eight recognised RECs are: ECOWAS; Common 
Market of Eastern and Southern Africa (COMESA); Economic Community of Central 
African States (ECCAS); Southern African Development Community (SADC); Inter-
Governmental Authority for Development (IGAD); Arab Magreb Union (AMU); 
Economic Community of Sahelo-Saharian States (CEN-SAD); and East African 
Community (EAC). 
348 Interview AU Official (on file with the author) 
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are referred to as the Coordinating Mechanisms. The Coordinating 
Mechanisms that are designed particularly for the ASF have - in 
principle - no independent standing, contrary to the regional 
mechanisms for conflict prevention, management, and resolution that 
exist within the RECs. Now that the Coordinating Mechanism of the 
Eastern Region is operational, institutional structures in the form of 
headquarters and full-fledged secretariat have been put in place, 
suggesting that the brigade will move beyond the envisaged role to a 
stand-alone peace and security structure comparable to those 
established within the RECS.349   

The final term, ‘Regional Mechanisms’, is more confusing. 
Article 16 of the PSC Protocol speaks of ‘Regional Mechanisms for 
Conflict Prevention, Management and Resolution’ or, in short, 
‘Regional Mechanisms’.350 Article 16 of the PSC Protocol is considered 
the fundamental provision dealing with the relationship between the 
AU and sub-regional arrangements. 351  In Article 1 of the PSC 
Protocol, Regional Mechanisms are defined as ‘The African Regional 
Mechanisms for Conflict Prevention, Management and Resolution’.  
This would imply that the term ‘Regional Mechanisms’ refers to all 
the sub-regional peace and security structures that are in place, 
including both the RECs and the two Coordinating Mechanisms. This 
reading is in line with Article 16(9) of the PSC Protocol, which 
requires a MoU to be adopted between the Commission and Regional 
Mechanisms, which is concluded between the Commission and both 
the RECs and the Coordinating Mechanisms. In subsequent 

																																																								
349 Interview AU Official (October 2014). 
350 Article 1(h) PSC Protocol; Article 16 PSC Protocol 
351 Abass, 'African Peace and Security Architecture and the Protection of Human 
Security', pp. 248-251. 
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documents, consistent reference is made to RECs/RMs in which RMs 
seem to refer to the two Coordinating Mechanisms.352  

For the purposes of the present thesis, and in line with the 
core provision, outlining the relationship between APSA and sub-
regional initiatives (Article 16 of the PSC Protocol) the term “regional 
mechanisms” will be used to refer to those peace and security 
structures established at the regional level, whether as part of or 
independent of a Regional Economic Community (REC).  
 

2.5 The APSA and international organisations 
Article 17 of the PSC Protocol deals with the relationship between the 
PSC and the UN on the one hand and the PSC and other international 
organizations on the other and thereby assures that APSA is not only 
embedded continentally but also internationally.  
 

2.5.1 The APSA and the UN 
Article 16(3) of the PSC Protocol states that the PSC and the UN 
Security Council must maintain close and continued interaction. To 
give effect to this provision, the PSC and the UN Security Council 
have remained in contact in various ways, such as by holding annual 
consultative meetings since 2007.353 The AU PSC is the only political 
body with which the UN Security Council has regular meetings, 
indicating that the UN Security Council perceives the strengthening 

																																																								
352 See, for example, several references to RECS/RMs in the most recent report of the 
PSC on its activities in relation to peace and security on the continent: AU Assembly, 
Report of the Peace and Security Council on its Activities and the State of Peace and 
Security in Africa (29th Ordinary Session, 3-4 July 2017, Addis Ababa) 
Assembly/AU/4(XXIX). 
353 UN Security Council, Report on Working together for Peace and Security in 
Africa: the Security Council and the AU Peace and Security Council (Special 
Research Report 2011, no.2, 10 May 2011), at 21. 
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of their partnership as an important interest.354 This interest is most 
likely due to the increased cooperation of the UN and AU in 
peacekeeping operations.	

While during the first meetings predominantly procedural 
issues were discussed, since 2011 substantive matters dominate the 
agenda of the meetings. The long discussions on procedural issues 
were the result of the fact that while for the PSC a formal obligation is 
put into place to work and cooperate closely with the UN Security 
Council, similar obligations do not exist on the side of the UN 
Security Council.355  

Frustrations have hampered their cooperation. The frustration 
on the part of the PSC mainly centres around the Security Council’s 
reluctance to provide support or the degree of support requested by 
the PSC. Particularly in the case of Somalia, this has been a huge 
source of frustration.356 The UN Security Council, in turn, sometimes 
feels as if the AU is pushing the Council too much to defer in favour 
of regional organizations, while at the same time being worried that 
regional groupings are not always the right partner to resolve a 
conflict because of their close involvement in the matters.357 During 
the 2011 meeting, for instance, there was heated debated on the 
situation in Libya, as several PSC members were very critical of the 
approach taken by the Security Council in resolutions 1970 and 
1973.358  

																																																								
354 Ibid. at 29-31. 
355 Id. 
356 Repeatedly stated by PSC, including during June 2012 Consultations with the AU 
Peace and Security Council; up to AU Peace and Security Council, Communiqué on 
Somalia of 16 January 2017 (649th Meeting, Addis Ababa) 
PSC/PR/COMM.(DCXLIX).  
357 Ibid. 
358 Although African Members of the Security Council voted in favour of both 
resolutions. 
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For the purpose of capacity building, Article 17(2) of the PSC 
Protocol states that the PSC will take ‘recourse to UN to provide 
necessary financial, logistical and military support for AU activities, 
in keeping with the provisions of Chapter VIII UN Charter’. In the 
2003 report of Kofi Annan’s High Level Panel on Threats, Challenges 
and Change, it was recommended that a long-term sustained capacity 
building support for the AU should be established.359 The resulting 
Ten Year Capacity Building Programme (2006-2016) for the AU, 
concluded on 16 November 2006, has been followed up by the 
UN/AU Partnership on Africa’s Integration and Development 
Agenda (PAIDA) covering the period 2017-2027.360 Article 17 of the 
PSC Protocol further indicates that the PSC ‘shall also cooperate and 
work closely with other relevant UN agencies in the promotion of 
peace, security and stability in Africa’.361  
 

2.5.2 The APSA and other international organisations 
Apart from the UN, the PSC intends to cooperate and work closely 
with other relevant international organizations. In Article 17(4) of the 

																																																								
359 UN High Level Panel on Threats, Challenges and Change, ‘A More Secure World: 
our Shared Responsibility’, Un Doc. A/59/565, September 2003, at 71. 
360 AU/UN, Declaration on “Enhancing UN-AU Cooperation: Framework for the Ten-
Year Capacity Building Programme for the AU”, UN doc. A/61/630, 16 November 
2006, Addis Ababa, Ethiopia; UN Regional Coordination Mechanism for Africa 
(RCM-Africa), Framework for a Renewed UN/AU Partnership on Africa’s Integration and 
Development Agenda 2017-2027 (PAIDA), March 2015, adopted by AU Assembly, 
Decision on the Framework for a Renewed UN/AU Partnership on Africa’s 
Integration and Development Agenda [PAIDA] 2017-2027’ (25th ordinary Session, 14-
15 June 2015, Johannesburg) Assembly/AU/Dec.587(XXV). 
361 Accredited UN Agencies include: United Nations Office for the Coordination of 
Humanitarian Affairs (UNOCHA); United Nations Industrial Development 
Organization (UNIDO); United Nations Children's Fund (UNICEF) and United 
Nations High Commissioner for Refugees (UNHCR) International organizations 
accredited to the AU, as at 21 January 2011, available via: 
http://au.int/en/partnerships/others , accessed on 20 August 2017. 
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PSC Protocol it is stated that: ‘such organizations may be invited to 
address the PSC on issues of common interest, if the latter considers 
that the efficient discharge of its responsibilities does so require’. This 
provision indicates the different relationship the PSC has with 
international organizations other than the UN. Whereas with the UN 
and its agencies close cooperation is continuously fostered, with other 
international organizations collaboration only exists when the PSC 
deems it necessary for the execution of its own mandate.  

International organizations that are accredited by the AU are 
the European Union (EU), 362  l’Organization Internationale de la 

Francophonie (OIF), the Regional Centre on Small Arms and Light 
Weapons (RECSA), the World Food Programme Liaison Office (WFP-
LO), the International Committee of the Red Cross (ICRC), the 
International Conference on the Great Lakes Region (ICGLR), and the 
International Institute for Democracy and Electoral Assistance 
(International IDEA).363 The ICRC in particular has gained a more or 
less continuous standing before the PSC. Since 2008, the ICRC has 
addressed the PSC on its activities relating to peace and security in 
Africa on three occasions.364   

A key AU partner in the area of peace and security is the 
European Union. In 2000, the first Africa-EU Summit was held in 
Cairo, which strengthened the Africa-EU partnership. Conscious of 
the importance of ensuring durable peace at the continent, at the 
request of the African Union in 2003, the EU established the African 

																																																								
362 ACP-EU Partnership Agreement (Cotonou Agreement); African Peace Facility; 
Joint Strategy 2007; Annual meetings with the European Union Political and Security 
Committee. 
363 International organizations accredited to the AU, as at 21 January 2011, available 
via: http://au.int/en/partnerships/others , accessed on 20 August 2017.  
364 In 2008 and from 2010 annually. In august 2017, ICRC and the AU celebrated 25 
years of partnership. https://www.icrc.org/en/document/icrc-and-african-union-
commemorate-25-years-partnership. 
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Peace Facility as the main EU funding instrument for promoting 
peace and security in Africa. 365  Capacity building focuses on 
strengthening capacity for full operationalization of the ASF and thus 
funds both AU and RECs/Coordinating Mechanisms in their 
endeavours to establish the African Standby Force. Apart from this 
general commitment of the EU to spur the development of APSA, the 
European Union Political and Security Committee has met annually 
with the AU PSC since 2008 as part of their commitment under the 
2007 Joint Strategy.366  

By also formalising relationships with such international 
organizations, the commitment to the APSA in general and PSC in 
particular is underscored: to establish an effective African collective 
security system with all relevant partners and stakeholders involved, 
in which the AU plays the coordinating and decisive role (being the 
APSA).  

 
 

3. THE REGULATORY FRAMEWORK OF THE APSA 
 
3.1 Key instruments 
As the constituent document of the AU, the AU Constitutive Act lays 
the foundation for the AU as a whole and generally outlines its peace 

																																																								
365 ASF is established on the basis of Article 11 of the ACP-EU Partnership Agreement 
(Cotonou Agreement) which acknowledges the ‘security-development nexus. See 
Part 1 of the African Peace Facility Evaluation, p. 14-15. 
366 During the 2012 meeting for example, the crises in Somalia, Sudan-South Sudan, 
Sahel & Mali and Guinea Bissau were discussed as well as the regional initiative 
against the LRA, counterterrorism, coordination on global issues in international fora 
and commitment to APSA. EU PSC and AU PSC, Press Statement (5th Consultative 
meeting, 29 May 2012, Brussels). 
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and security objectives. 367 While ample emphasis has been placed on 
the perequisites of peace, security, and stability for ensuring 
development and integration, the AU Constitutive Act does not 
provide for a specific AU organ dedicated to peace and security.368  
This crucial faux pas has been corrected by the AU Assembly with the 
adoption of PSC Protocol by means of Article 5(2) of the AU 
Constitutive Act, which mandates the AU Assembly to establish any 
other organ it deems necessary for the proper functioning of the 
organization. The PSC Protocol is considered the core treaty of the 
APSA, as this revolutionary pact provides for the new institutions 
and decision-making procedures forming the African Peace and 
Security Architecture. 369  

While the PSC Protocol sets out the operational structure of 
the APSA, the Common African Defence and Security Policy 
(CADSP)370 outlines the peace and security strategy the organization 

																																																								
367 OAU Assembly, ‘Constitutive Act of the African Union’, Lomé, Togo, 11 July 2000. 
The AU Constitutive Act has been ratified by all Member States, with the latest 
deposit of Morocco on 31 January 2017. 
368 Article 5(1) of the AU Constitutive Act enumerates as the organs of the AU: the 
Assembly; the Executive Council; the Pan-African Parliament; the Court of Justice; 
the Commission; the Permanent Representatives Committee; the Specialized 
Technical Committees; the Economic, Social and Cultural Council and the Financial 
Institutions. 
369  U. Engel & J.G. Porto, ‘Africa’s New Peace and Security Architecture: An 
Introduction’ in U. Engel and J.G. Porto (eds.), Africa’s New Peace and Security 
Architecture: Promoting Norms, Institutionalizing Solutions (Ashgate, Farnham 2010), p. 
5. The Protocol of the Peace and Security Council entered into force on December 
2003, after ratification by the required 27 of the then 53 AU Member States. As of 15 
June 2017, 51 out of 55 Member States have ratified the PSC Protocol. DRC and 
South-Sudan did sign but not ratify the protocol. Morocco and Cape Verde neither 
signed nor ratified (with Morocco joining the AU only since 1 January 2017). For the 
complete list, see the Status list at the AU website.  
370 While Article 3 PSC Protocol prescribes the PSC as the drafter of the Common 
Defence Policy, it was not yet operational. Therefore, a multitude of stakeholders (the 
AU Commission, a specially appointed group of experts, the Executive Council, the 
African Chiefs of Defence Staff, the African Ministers of Defence and Security and 
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intends to pursue. 371 In executing its mandate, the PSC is responsible 
for implementing the CADSP. The CADSP builds upon all relevant 
continental and regional defence and security instruments that are 
concluded.372  The CADSP provides the common understanding of 
what African leaders perceive as challenges to their peace and 
security and what should be done collectively to respond to those 
challenges. It is therefore vital for the effective operationalization of 
the African collective security system. 373  According to the AU 
Commission, the PSC Protocol and the CADSP are the pillars on 
which the APSA rests.374  

The policy framework that the CADSP offers has been 
translated in concrete, legal obligations for AU Member States with 
the adoption of the Non-Aggression and Common Defence Pact, 
thereby adding another document to the legal corpus of the APSA. 375 

																																																																																																																																		
the AU Assembly) met regularly between July 2002 and February 2004 to discuss the 
content of the Common African Defence and Security Policy. The AU Assembly has 
adopted the final framework during its extraordinary meeting in Libya in 2004. 
371 AU Commission, ‘Report of the Chairperson of the Commission on the Common 
African Defence and Security’ (1st meeting of the African Ministers of Defence and 
Security on the Establishment of the ASF and the CADSP, 20-21 January 2004, Addis 
Ababa) Policy, Min/Def.&Sec.5(I). 
372 27 continental instruments and structures are enumerated, including NEPAD and 
CSSDCA and for all 8 RECs separately the most important defence and security 
instruments are highlighted. See CSSDCA Framework, Building blocks defence and 
security instruments and regional instruments and mechanisms. 
373  The AU Assembly underlined this need during its inaugural summit: AU 
Assembly, ‘Decision on a Common African Defence and Security’ (1st Ordinary 
Session, 9-10 July 2002, Durban) ASS/AU/Dec. 5(I). 
374  AU Commission, ‘Report of the Chairperson of the Commission on the 
Establishment of a Continental Peace and Security Architecture and the Status of 
Peace Processes in Africa’, (9th session of the PSC, 25 May 2004, Addis Ababa) Doc. 
PSC/AHG/3(IX), p. 2. 
375  AU Non-Aggression and Common Defence Pact, entered into force on 18 
December 2009 when Guinea Bissau provided the required fifteenth ratification.  
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Currently, 21 AU Member States have ratified the Pact.376 The Pact 
defines the framework under which the AU may intervene or 
authorise intervention in preventing or addressing situations of 
aggression, while simultaneously stressing the importance of 
peaceful coexistence and peaceful dispute settlement among Member 
States. 377 

As the AU depends on the Regional Mechanisms for the 
implementation of, amongst others, its peace and security measures, 
the agreements clarifying their working relationship and the 
respective jurisdictional competences obviously forms part of the 
APSA as well. Of most interest is the MoU between the RECs and the 
Regional Mechanisms. This legally-binding document determines the 
respective competences and division of power between the 
continental organization and its sub-regional counterparts in 
resolving peace and security matters.  

Evidently, other legal documents can, either directly or 
indirectly, be linked to the APSA as they provide guidance on 
substantive security issues. Vital documents include those related to, 
inter alia, the phenomena of UCG378 and terrorism.379 These will be 
discussed to the extent necessary when looking at the AU’s collective 
action more in depth in Chapter 5 of this study.  

 

																																																								
376 As of 15 June 2017, 21 Member States have signed and ratified the Pact, with the 
latest ratification by Ethiopia on 24 April 2014. For the complete list see AU website. 
377 Article 2(b) of the Pact. 
378  E.g. Lomé declaration; Algiers decision; The African Charter on Democracy, 
Elections and Governance (see Chapter 5). 
379 E.g. OAU Convention on the Prevention and Combating of Terrorism; Protocol to 
the OAU Convention on the Prevention and Combating of Terrorism. 
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3.2 Objectives and principles underpinning AU’s collective 
security 

According to the preamble of the PSC Protocol, the APSA was 
established to ‘enable a collective and well-coordinated African 
response to peace and security challenges throughout the continent’ 
and as such frames the AU’s commitment, as expressed in the AU 
Constitutive Act, to promote peace, security, and stability as an 
essential prerequisite for the implementation of the socio-economic 
development of the continent.380 

The common vision of the APSA is based on respect for a set 
of principles, including the two intervention options that are reflected 
in the core documents (Article 4(h) and (j) of the AU constitutive 
Act).381 Principles in core treaties of international organizations are 
the primary rules determining what the organization and its 
members should do or should refrain from doing. According to 
Maluwa (former legal counsel of the OAU), some key principles have 
encouraged law-making during the OAU era. As successor of the 
OAU, it seems plausible that the AU will be similarly led by its 
constitutive principles when creating continental law.382 However, 
principles alone do not always give sufficient guidance for the 
implementation of the continental law. Therefore, successive 
regulations, directives, and/or resolutions are needed to ‘fix, 

																																																								
380 To put an end to conflicts of any kind within and among States in Africa, in order 
to create propitious conditions for socio-economic development and integration of 
the Continent’ preamble AU; The PSC Protocol articulates this as the 
‘interdependence between socio-economic development and the security of peoples 
and States’ (Article 4 (d) PSC Protocol).  
381 Article 4 AU Constitutive Act; Article 4 PSC Protocol; preamble CADSP; Article 3 
AU Non-Aggression Pact. 
382 T. Maluwa, ‘International Law-Making in the Organization of African Unity: An 
Overview’ (2000) African Journal of International and Comparative Law 201, 216, 222. 
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illuminate and specify’383 the scope and limits of the principles to 
‘determine the constitutive elements of the principle”.384 Therefore, 
the APSA’s underlying principles should be read in conjunction with 
other relevant provisions, legal documents, and decisions.  

Since collective security in essence assumes peace as the status 
quo and seeks to secure the status quo through prohibiting acts of 
aggression,385 the principles underlying the APSA first and foremost 
underscore the peaceful co-existence of Member States by means of 
the prohibition of the use of force or the threat of using force among 
AU Member States (i.e. non-aggression) and non-interference in the 
internal affairs of other Member States. 386 The AU speaks of a right of 
Member States to live in peace and security.387 To the same end, the 
mutual respect for individual sovereignty and territorial integrity, as 
well as respect for the current borders as inherited on achievement of 
independence, are underscored. 388 Within the AU, Member States are 
considered equal and have an inalienable right to independent 

																																																								
383 Ibid., p. 216. 
384 M. Wembou, L'OUA a laube du XXIe si&cle: bilan, diagnostic et perspectives, (Paris: 
LGDJ, 1995) as cited in Maluwa, ‘International Law-Making in the OAU’, p. 215. 
385 Kelsen, Collective Security Under International Law, p. 45. 
386  Peaceful co-existence (Article 4 (j) AU Constitutive Act; Article 3(a) Non-
Aggression Pact); prohibition to (threat) to use force among AU Member States 
(Article 4(f) AU Constitutive Act; Article 3(a) Non-Aggression Pact); non-interference 
in the internal affairs of other Member States (Article 4(g) AU Constitutive Act; 
Article 4(e) PSC Protocol). 
387 Article 4(j) AU Constitutive Act. 
388 Respect for individual sovereignty and territorial integrity (Article 4(a) AU 
Constitutive Act; Article 4(e) PSC Protocol); respect for the existing borders (Article 
4(b) AU Constitutive Act; 4(i) PSC Protocol). 
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existence, while simultaneously their interdependence is stressed. 389 
These principles are similar to the OAU’s guiding principles.390    

The new approach the AU has taken comes to the fore in the 
remainder of the principles in Article 4 of the Constitutive Act.391 The 
sovereignty of the individual AU Member States is not considered 
absolute. While the Constitutive Act prohibits the use of force or 
threat of using force among Member States of the Union, it also 
upholds the right of the AU to intervene in a Member State without 
its consent but in case of specified grave circumstances. Both of these 
principles can be upheld simultaneously, since the prohibition of the  
threat or the use force and the principle of non-interference in 
internal affairs only addresses Member States and not the AU. 392 
While AU Member States are barred from interfering in each other’s 
internal affairs, the AU retains the right to intervene under Article 
4(h) of the AU Constitutive Act. 393  The provision thus has a 

																																																								
389 Sovereign equality and interdependence (Article 4(a) AU Constitutive Act; Article 
4(g) PSC Protocol; inalienable right to independent existence (Article 4 (h) PSC 
Protocol). 
390 K. van Waalraven, Dream of Power: the Role of the OAU in the Politics 1963-1993 
(Aldershot: Ashgate 1999).  
391 Williams, ‘The Peace and Security Council of the AU’, p. 609. 
392 While the High-Level Panel on the Audit of the AU, appointed to review the 
workings of the AU in 2007, perceives the ban on the use of force on the one hand 
and the right of the Union to intervene in the internal affairs of Member States on the 
other as contradictory, a closer look reveals that the prohibition is addressed to 
Member States and not to the African Union. Therefore, these principles are 
complementary rather than contradictory. This has been broadly supported by other 
scholars. It is but one of many examples of internal AU documents that fail to 
adequately assess AU law. See, inter alia, K. Kindiki, ‘The Normative and 
Institutional Framework of the AU relating to the Protection of Human Rights and 
the Maintenance of International Peace and Security. A Critical Appraisal’ (2003) 3 
African Human Rights Law Journal 97, 106; G. Puley, The Responsibility to Protect: East, 
West and Southern African Perspectives on Preventing and Responding to Humanitarian 
Crises (Working Paper, Project Ploughshares, 2005) 9; Kuwali, ‘The end of 
Humanitarian intervention’, p. 41.  
393 Article 4(j) PSC Protocol. 
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supranational character in the sense that it vests a power in the 
organization that transcends the powers of Member States, 
particularly since decision-making does not have to be made by the 
consensus of all AU Member States. Member States further maintain 
the right to request intervention from the AU in order to restore 
peace and security.394 

The principles further give some indications as to what the 
AU considers to be essential conditions for sustainable peace and 
stability. Particular prominence is given to the principles of 
democracy and good governance. 395  The principles require both 
negative and positive action (‘respect, promote, condemn, reject’) on 
the part of the organization and of Member States. 396  Impunity, 
political assassination, acts of terrorism, subversive activities, and 
unconstitutional changes of government are explicitly mentioned as 
activities that need to be denounced and discarded. By including 
these in the principles, the AU prioritizes addressing these issues in 
its policies and actions. This has been confirmed by the fact that 
specific treaties have been adopted dealing with these issues. 
Terrorism is dealt with in the OAU Convention on the Prevention 
and Combating of Terrorism. 397  Good governance and the 
phenomenon of unconstitutional changes of government are central 
in the African Democracy Charter.398  Impunity is intended to be 
addressed by adopting the Protocol on Amendments to the Protocol 
																																																								
394 Article 4(j) AU Constitutive Act; Article 4(k) PSC Protocol. 
395 Article 4 AU Constitutive Act includes as important principles the promotion of 
general equality; respect for democratic principles, human rights, the rule of law and 
good governance; the promotion of social justice to ensure balanced economic 
development; respect for the sanctity of human life, condemnation and rejection of 
impunity and political assassination, acts of terrorism and subversive activities; 
condemnation and rejection of unconstitutional changes of government. 
396 In contrast to negative action (‘refrain from’). 
397 OAU Convention on the Prevention and Combating of Terrorism. 
398 African Charter on Democracy, Elections and Governance. 
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on the Statute of the African Court of Justice and Human Rights 
allowing for setting up a Criminal Chamber to bring perpetrators of 
several international crimes to justice.399 

What is considered a common threat to the security of AU 
Member States covers more than these issues alone. As indicated 
above, what constitutes a common threat to the security of the 
collective of Member States is determined by the norms and values of 
the States that form part of the collective, which may change over 
time. The common understanding of on what Africa’s security is 
ideally premised has been clarified in the CADSP, following a 
commitment to adopt this policy on the basis of Article 4(d) of the AU 
Constitutive Act and Article 3(e) of the PSC Protocol.400  

 
3.3 The AU’s collective security  

The AU Constitutive Act and the PSC Protocol do not (explicitly) 
define security. The PSC Protocol indirectly gives substance to the 
AU’s concept of security by emphasising that not only the direct 
causes and consequences of conflicts, but also the root causes of 
destabilisation need to be taken into account, reflecting a broad 
concept of security that is intrinsically linked with development. 

The Common African Defence and Security Policy, providing for 
the framework upon which the PSC should base its actions, affirms 
that the AU’s security should be understood in the broadest sense of 
the term. In following the CADSP, the APSA embraces a broad 
‘multi-dimensional’ concept of security, including not only the 
‘traditional State-centric notion of the survival of the State and its 
protection by military means from external aggression’, but also a 

																																																								
399 Protocol on Amendments to the Protocol on the Statute of the African Court of 
Justice and Human Rights. 
400 Part of the policy has later been incorporated in the AU Non-Aggression Pact. 
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dimension of human security in addressing intrastate conflicts.401 The 
‘non-military notion’ of human security is informed by the large-scale 
prevalence of internal conflicts. In this way, the APSA follows the 
international trend, as expressed by the Security Council in 1992, to 
assume a broad concept of security: 

The absence of wars and military conflicts among States does not in 
itself ensure international peace and security. The non-military 
sources of instability in the economic, social, humanitarian and 
ecological fields have become threats to peace and security.402  

The APSA’s broad concept of security is similarly premised on the 
idea that merely upholding negative peace (i.e. the absence of 
hostilities) is insufficient to guarantee peace and stability.403 Rather, a 
broader approach is required, including political, social, and 
economic imperatives to address the root causes of intrastate conflict 
in order to ensure sustainable peace. These imperatives include, 
according to the CADSP: the protection of human rights; the right to 
public participation, development, education and health; and 
protection against poverty and marginalisation and protection 
against natural disasters as well as ecological and environmental 
degradation.404  In this way, the CADSP gives substance to the broad 
notion of security that is articulated in the PSC Protocol by 

																																																								
401 CADSP, Security, Para 6. 
402  UN Security Council, The Responsibility of the Security Council in the 
Maintenance of International Peace and Security, UN Doc. S/PV.3046, 31 January 
1992, p. 143. 
403Johan Galtung has made the conceptual contribution of distinguishing between 
negative and positive peace. J. Galtung, ‘An Editorial’ (1964) 1(1) Journal of Peace 
Research 1-4. 
404 CADSP, Security, para 6. 
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emphasising the interdependence of the security of both peoples and 
States and socio-economic development.405  

3.4 The AU’s approach to collective threats 
In defining the collective threats that may warrant collective action, 
the CADSP and the AU Non-Aggression and Common Defence Pact 
are instrumental. The CADSP defines common security threats that 
are intrinsically linked with the broad concept of security above. It is 
irrelevant how many States are affected by the threat: a common 
threat may endanger the common interests of (large parts of) the 
continent when such threats confront all, some, or one of the 
countries or regions of the continent.406  

The CADSP lists principal categories of threats, divided in 
common internal and external threats. Common internal threats 
include both interstate and intrastate conflicts and tensions and 
unstable post-conflict situations and grave humanitarian situations. 
External aggression/invasion, international conflicts, and crises are 
mentioned as common external threats, but also adverse effects of 
globalisation, unfair economic policies, and unilateral policies aimed 
at isolating African countries are considered as such.407  

A (traditional, State-centred) collective threat that has received 
separate attention by the AU is the act of aggression.  The AU has 
adopted its own definition as a way of defining ‘a framework under 
which the Union may intervene or authorize intervention, in 
preventing or addressing situations of aggression’.408 Under the 2015 
Non-Aggression and Common Defence Pact, aggression means “the 

																																																								
405CADSP, Preamble para 3. 
406CADSP, Common Security Threats, para 7. 
407 For a list of all common internal and external threats, see CADSP, Common 
Security Threats, para. 7-9. 
408 Article 2 (b) AU Non-Aggression and Common Defence Pact. 
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use, intentionally and knowingly, of armed force or any other hostile 
act by a State, a group of States, and Organization of States or non-
State actor(s) or by any foreign or external entity, against the 
sovereignty, political independence, territorial integrity and human 
security of a [State’s population]”.409  

The AU’s definition of aggression is supplemented with a list 
of 11 acts of aggression.410 It includes the actual use of force against 
the territory of another Member State411 and the facilitation of the use 
of force against the territory of another State, i.e. various acts of 
subversion. Acts of subversion aim at ‘assisting to undermine the 
power and authority of an established supremacy within another 
Member State’.412 Several acts of subversion are described, including 
allowing the territory of a State to be used for perpetrating an act of 
aggression against a third State, sending by or on behalf of a State 
armed bands, irregulars or mercenaries that carry out acts of armed 
force against another State,	 the acts of espionage and technological 
assistance, intelligence and training and encouragement, support or 
harbouring of any assistance for the commission of terrorist acts 
against a Member State.413  

																																																								
409 Article 1 (c) AU Non-Aggression and Common Defence Pact. 
410 Ibid. 
411 Article 1 (c) AU Non-Aggression and Common Defence Pact lists the following 
acts of actual use of force as acts of aggression: the use of armed force inconsistent 
with the [AU Constitutive Act and] the UN Charter; the invasion or attack by armed 
forces, military occupation or annexation; the bombardment or use of any weapon 
against the territory of a MS; (iv) the blockade of ports, coasts or airspace (v) the 
attack on the land, sea or air forces, or marine and fleets of a Member State; and (vi) 
the use of armed forces of a Member States which are within the territory of another 
MS with the agreement of the latter, in contravention of the conditions provided for 
in the agreement. 
412 C. Soanes & A. Stevenson, Oxford Dictionary of English (2nd edn OUP 2006). 
413 Article 1 (c) AU Non-Aggression and Common Defence Pact. 
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What is interesting to note is that the AU definition of 
aggression reflects the codification of developments in international 
law since the UN General Assembly adopted a definition of 
aggression in 1974.414 African leaders have extended the actors that 
can commit acts of aggression to include non-State actors. 
Particularly in light of the prohibition of the use of force between 
Member States (Article 2(4) of the UN Charter) and the right of self-
defence (Article 51), the inclusion of non-State actors as potential 
aggressors still remains relatively new despite the increase in non-
State aggression.415 

Whereas in the Nicaragua case the ICJ determined a strong link 
in the form of effective control between the State and the armed 
group in question, post-9/11 a lower threshold of support, such as 
acquiescence or harbouring, is sufficient to attribute an armed attack 
of non-State actors to a State.416  The AU has incorporated these lower 
thresholds of support in its list of acts of aggression, thereby 
codifying the definition of aggression as the UN General Assembly 
has endorsed it in 1974.417 
  

																																																								
414 UN General Assembly, Resolution 3314 (XXIX) (Definition of Aggression) UN Doc. 
A/RES/29/3314, 14 December 1974.  
415 C.J. Tams, ‘The Use of Force against Terrorists’ (2009) 20(2) European Journal of 
International Law 359. 
416  Effective control was determined in ICJ Nicaragua case, paras 115; and later 
affirmed in Palestinian Wall Advisory Opinion para 139; Congo v Uganda, para 146, 
160; Case Concerning the Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia) ICJ Rep 
(2007), paras 384, 391-401. Yet, the lower threshold of support, has gained 
prominence; B. Simma (eds) The Charter of the United Nations: A Commentary (2nd 
edn, Oxford University Press 2002) 802. 
417 UN General Assembly, Resolution 3314 (XXIX) (Definition of Aggression) UN Doc. 
A/RES/29/3314, 14 December 1974.  
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In practice, the situations the PSC has responded to can be clustered 
into three groups of threats. 418  Firstly, the PSC has dealt with 
traditional conflicts in fragile States that have developed in armed 
conflicts involving rebel groups. Examples include the conflict in 
Eastern DRC, Darfur, South Kordofan, and Blue Nile States in Sudan 
and Mali. Secondly, the PSC is confronted with modern and 
transnational security threats such as terrorism, organised crime, the 
proliferation of arms and human trafficking, and piracy. Examples 
thereof include security threats imposed by groups as Boko Haram 
(western/central Africa), Al Shabaab (Horn/Eastern Africa), Aqim 
(Mali), the LRA (CAR), and the pirates along the shore of the Somali 
coast or in the Gulf of Guinea in West Africa. The third category of 
security threats the PSC deals with are problems related to 
democracy and governance. These threats include electoral disputes, 
unconstitutional changes of government, serious human rights 
violations, and democratic deficits. Illustrative are the uprisings in 
North Africa (2011) and Burkina Faso (2014); the electoral dispute in 
Ivory Coast (2011); recent coups in Mali (2011), Egypt and Central 
African Republic (2013); and unconstitutional changes of government 
in Burundi (2016) and The Gambia (2017).  

The categories of threats the PSC is confronted with show that 
the PSC is still mainly dealing with conflicts that have erupted, even 
though the APSA aims primarily at preventing conflicts. 419  In 
addition, distinctive of the threats are their connection to violence, 
despite the fact that the security threats as defined in the CADSP 
include many non-violent security threats as well. Deviations of this 

																																																								
418 ISS Annual Review of the Peace and Security Council 2012-2013 (Jan 2013); ISS 
Annual Review of the Peace and Security Council 2013-2014. 
419 P Williams, ‘The Peace and Security Council of the African Union: Evaluating an 
Embryonic International Institution’ (2009) 47:4 Journal of Modern African Studies 603, 
609. 
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trend can be witnessed in relation to the Ebola outbreak in 2014 and 
the migration crisis since 2015. The Ebola outbreak was discussed by 
the PSC during its 450th meeting on 19 August 2014.420 It does have to 
be submitted that the PSC initially did not want to discuss the issue 
because it was conceived of as not being part of its mandate, but that 
due to foreign lobby it finally came at the agenda of the PSC.421 While 
it has not firmly considered it as a threat to African peace, security, 
and stability but rather ‘recognises the seriousness of the security 
implications of the ebola outbreak‘, it does show that the PSC is 
willing to move beyond responding to threats that are directly linked 
to violence. The discussion of the issue of migration linked to poverty 
and development can be seen as another example thereof. The 
growing number of deaths of immigrants from West, East, and North 
Africa trying to get to Europe has moved the PSC to discuss the socio-
economic causes of migration and make decisions on short-term 
responses to ensure effective border management and the security 
and safety of migrants.422 Further, the PSC is increasingly holding 
open and thematic sessions to discuss strategies that are more 
focused on addressing the root causes and early warning of conflicts 
as part of their mandate to prevent conflicts from happening, which 
include many non-violent threats as well.423 

																																																								
420 AU Peace and Security Council, Communiqué of 19 August 2014 on the Ebola 
Crisis (450th meeting, Addis Ababa) PSC/PR/COMM.(CDL). 
421 Interview AU Official (transcript on file with author). 
422 ISS, ‘On the Agenda: Migration linked to Poverty and Development’ (PSC Report, 
25 May 2015) AU Peace and Security Council, Press Statement on migration, peace 
and security in Africa’ (576th meeting on 16 February 2016, Addis Ababa), 
PSC/PR/BR. (DLXXVI).  
423  Examples thereof include AU Peace and Security Council, Prevention and 
Combating of Terrorism and Violent Extremism in Africa’ (455th Meeting, 2 September 
2014, Nairobi) PSC/AHG/COMM/(CDLV); AU Peace and Security Council, Structural 
Prevention of Conflict – Reinvigorating States in Fragile Situations in Africa (463rd 
meeting, 27 October 2014, Addis Ababa) PSC/PR/COMM.(CDLXIII); AU Peace and 
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3.5 The identification of a threat 
To trigger any collective security action, as has been shown in 
Chapter 2 in this study, a collective determination of a threat is 
needed.424 The principle organ that determines whether a threat to 
African peace, security, and stability exists is the PSC. Absent in the 
legal framework of the APSA is a provision that provides for an 
explicit trigger mechanism for the PSC to be able to invoke measures 
similar to those provided for under Chapter VII of the UN Charter. 
Under the UN framework, Article 39 of the UN Charter serves that 
purpose.425 As Krisch recalls, ‘The procedural requirement of a prior 
determination of a threat to or breach of the peace constitutes one of 
the very few limitations of action under Chapter VII’. Traits of a 
determination procedure followed by the PSC can only be indirectly 
deduced. The AU’s mandate is limited to situations wherein African 
peace, security, and stability are at stake. Thus, as long as the PSC 
considers a particular event as (potentially) endangering African 
peace, security, and stability, its mandate can be invoked. The 
triggering of the PSC mandate by an event potentially becoming a 
threat broadens its mandate considerably, including both preventive 
(early warning) as well as reactive action (management and 
resolution of conflicts/collective security).426 Since there are no other 
triggering criteria given, the PSC has in practice been given full 

																																																																																																																																		
Security Council, Sources of Instability in Africa: Root Causes and Responses: Focusing on 
the issue of Income Inequalities and Illicit Financial Flows, (476th meeting, 16 December 
2014, Addis Ababa) PSC/PR/BR.1(CDLXVI); AU Peace and Security Council, Sources 
of Instability in Africa: Root Causes and Responses: Focusing on the issue of Women, 
Peace and Security (476th Meeting, 16 December 2014, Addis Ababa) 
PSC/PR/BR.1(CDLXXVI); AU Peace and Security Council, Structural Prevention of 
Conflict in Africa (502nd meeting, 1st May 2015 Addis Ababa) PSC/PR/COMM.2(DII). 
424 Orakhelashvili (2011) 149. 
425 N. Krisch, Article 39 UN Charter (UN Charter Commentary) page 1230. 
426  ‘Collective security and early warning arrangement to facilitate timely and 
efficient response to conflict and crisis situations’, Article 2 PSC Protocol. 
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discretion to determine which measures (within its powers) it can 
impose in a given situation. 

 
3.6 AU collective action in response to common threats 

In case the PSC has determined that a collective threat to African 
peace, security, and stability exists, the PSC can decide on collective 
action on behalf of the collective (of AU Member States).427  The 
African response to collective security threats that is offered by the 
PSC Protocol ranges from addressing deteriorating situations 
(preventive measures) to responding to full blown conflicts (reactive 
measures) as discussed above. 428 Clear prominence has been given to 
anticipate conflicts; structures are put in place for early warning (i.e. 
the Continental Early Warning Mechanism) and preventive 
diplomacy (i.e. the Panel of the Wise). For situations in which 
intervention is unavoidable, the PSC Protocol allows for the African 
Standby Force (ASF) or Regional Mechanisms to enforce these 
measures, as discussed above. In practice, measures are also 
implemented by coalitions of willing and able States as will be 
discussed in Chapter 5.  

In case conflicts arise, Article 4(e) of the PSC Protocol 
prescribes that within the African collective security framework, 
preference should be given to resolve conflicts peacefully without 
further explicating which measures are classified as such. In the 2015 
Non-Aggression and Common Defence Pact, reference is made to 
negotiation, inquiry, mediation, conciliation, arbitration, judicial 
settlement, resort to regional and continental mechanisms or 
arrangements, or other peaceful means.429 If peaceful resolution is not 
																																																								
427 Member States agree that the PSC acts on their behalf when carrying out its 
mandate (Article 7(3) PSC Protocol). 
428 Article 9 (1) PSC Protocol. 
429 Article 15.  
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possible, the Constitutive Act and the PSC Protocol provide for 
additional measures. The PSC has discretion to determine which 
measures are appropriate in light of the specific circumstances of a 
given situation. There is no indicated hierarchy between the measures 
that can be taken, apart from the assertion that conflicts should first 
be dealt with peacefully. The Constitutive Act allows for the 
imposition of political or economic sanctions on Member States in 
case of non-compliance with the decisions and policies of the AU, of 
which the observance of peace and security related treaties and 
decisions obviously forms part.430 Under the PSC Protocol, the PSC is 
further given the mandate to decide on sanctions in case of 
Unconstitutional Changes of Government (UCG), in accordance with 
the 2007 African Democracy Charter.431  Interestingly, the African 
Democracy Charter, which entered into force at a later stage, 
explicitly mandates the AU Assembly to impose ‘appropriate 
sanctions’ in the case of UCG.432 In practice, it is however the PSC, in 
line with the PSC Protocol, that imposes both political and targeted 
sanctions.433 As will be shown in Chapter 5, the PSC also imposes 
sanctions in case of threats to the peace or security, in the context of 
terrorism or rebellion. An explicit ground for such sanctions is 
missing, but might be deduced from Article 4(j) of the AU 
Constitutive Act that allows for Member States to request the AU ‘to 
intervene’ to restore peace and security, which would imply a broad 
interpretation of the term ‘intervention’. 434  Article 4 of the AU 

																																																								
430 Under Article 23(1) AU Constitutive Act, the Assembly may also sanction Member 
States that are in arrears of their financial contribution to the AU, which is outside 
the scope of this study.  
431 Article 7(1)(g) PSC Protocol. 
432 Article 23; Article 25(6)(7) African Democracy Charter. 
433 Chapter 5, section 2.2. 
434 These cannot be considered sanction on the basis of Article 23 AU Constitutive 
Act, since these are directed to the obligations that Member States have in complying 
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Constitutive Act offers two intervention options: a Member State can 
request the AU to intervene to restore peace and security (Article 4(j)) 
or the AU can decide to intervene, if exceptional grave circumstances 
so require (Article 4(h)).435 While the term intervention might give the 
impression that the provision exclusively deals with the use of 
military force, it seems that the term intervention is defined 
broadly.436 This is not only the case in relation to the imposition of 
sanctions under Article 4(j) of the AU Constitutive Act but also in 
relation to Article 4(h). The latter Article has been argued as serving 
as a basis for the criminal law mandate of the African Court in cases 
of crimes against humanity, war crimes, and genocide.437 In Chapter 5 
of this study, it will be considered whether such a broad 
interpretation of intervention can be defended. The practice of the 
PSC is not offering clarity in this regard, since the PSC never specifies 

																																																																																																																																		
with AU decisions and policies and therefore cannot serve as a ground for the 
imposition of targeted sanctions on terrorist groups or rebel groups (see section 2.2 
and 2.4). 
435 AU High Level Panel of the Audit of the African Union, ‘Report of the Audit of the 
African Union and Comments on it by the Commission of the African Union’, 
December 18 2007, Addis Ababa, Ethiopia (a, b).  
436 See, for instance, Nmehielle who defends a broad interpretation of intervention, in 
contrast to Murungu who claims that Article 4(h) is limited to military intervention. 
VO Nmehielle, ‘Saddling the New African Regional Human Rights Court with 
International Criminal Jurisdiction: Innovative, Obstructive, Expedient?’ (2014) 7(1) 
African Journal of Legal Studies 7, 28; CB Murungu, ‘Towards a Criminal Chamber in 
the African Court of Justice and Human Rights’ (2011) 9 Journal of International 
Criminal Justice 1067, 1082. 
437 P. Manirakiza, ‘The Case for an African Criminal Court to Prosecute International 
Crimes Committed in Africa’ in VO Nmehielle (Ed.), Africa and the Future of 
International Criminal Justice (Eleven International Publishers, The Hague, 2012) 27-28; 
Abass A, ‘Prosecuting International Crimes in Africa: Rationale, Prospects and 
Challenges’ (2013) 24 European Journal of International Law 933, 937-938; Nmehielle 
(n 339) 28. 
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the legal ground on which it takes action. What is clear for now is that 
intervention includes at least the use of military force.438  

 
3.7 AU collective security and Regional Mechanisms 

Just as the UN assigns a role for regional organisations in ensuring 
international peace and security, so does the AU for sub-regional 
mechanisms.  To comprehend how the AU has envisaged the overall 
‘collaborative’439 security architecture, the relationship between the 
AU and Regional Mechanisms (RM) needs to be explained.440 For 
that, the Constitutive Act, the PSC Protocol, and the MoU 
AU/RECs/CMs are instrumental. While reference is made in the 
Constitutive Act to the role of RECs in the gradual attainment of the 
objectives of the Union in general, it is only with the adoption of the 
PSC Protocol that the relationship between the AU and the RMs in 
the context of the AU’s collective security has been explicitly defined 
and has subsequently been detailed in the MoU AU/RECs/CMs.441 

In accordance with Article 16(1) of the PSC Protocol, RMs are 
part of the overall security architecture of the Union, which has the 
primary responsibility for promoting peace, security, and stability in 
Africa.  The primary responsibility of the AU can be explained in two 
ways.  

Firstly, the AU functions as an overarching authority for the 
APSA, coordinating the actions of the AU and the RMs with the 
purpose of ensuring a coherent approach based on continental 
policies. Whatever action is taken at the sub-regional level: (a) it has 
to be consistent with the objects and principles of the Union, 
implying e.g. that sub-regional interventions in the context of Article 
																																																								
438 B Kioko (2003) 817, 818. 
439 ISS Annual Review of PSC 2013-2014, p. 44. 
440 Article 16(1) PSC Protocol. 
441 Article 3(l) AU Constitutive Act; Article 16 PSC Protocol. 
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4(j) and Article 4(h) need to authorised by the AU Assembly;442 and 
(b) it will not prevent the Union from taking measures if deemed 
necessary. Here stark parallels can be found between the way in 
which the UN Charter structures the relationship between the SC and 
regional organisations in maintaining peace and security.  Secondly, 
the AU seeks to maintain this overarching authority not only in 
relation to the RECS but also in relation to the UN and other relevant 
international actors, in that it seeks to harmonise views in 
international forums but also that it places itself in between the SC 
and the RMs as it seeks to fulfil the obligation under Chapter VIII of 
the UN Charter to keep the SC duly informed about regional action 
taken in the pursuit of peace and security.443 What remains unclear is 
whether this implies that RECs are in effect duly discharged of their 
responsibility to inform the SC in situations in which the AU is 
involved. 

While the primary responsibility of the Union is emphasised, 
the relationship with the RMs is based on cooperation and ‘effective 
partnership’. The MoU acknowledges the role and responsibilities of 
the RMs in both their own areas of jurisdiction as well as the 
contribution they can make to peace and security in other regions of 
Africa.444 Cooperation should be ensured through the exchange of 
information, organising meetings and setting up other mechanisms 
for enhancing cooperation, and institutional presence and organising 
joint activities and field coordination. 445  The partnership is 
underscored by the fact that the PSC takes action in maintaining 
African peace, security, and stability in consultation with RMs.446 The 

																																																								
442 Article IV (i); Article XX (6) (7) MoU AU/RECs/CMs. 
443 Article XXI (3) MoU AU/RECs/CMs. 
444 Article IV (III) PSC Protocol. 
445 Articles XVI-XIX MoU AU/RECs/CMs. 
446 Article 16(2) PSC Protocol. 
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mutual sharing of information is exemplary for the envisaged 
partnership between the AU and the RMs. Article 16(3) of the PSC 
Protocol includes a mutual information sharing duty wherein both 
the AU as well as the RMs keep each other fully and continuously 
informed of their activities, which stands in sharp contrast with the 
one-way sharing of information between regional organisations and 
the SC on the basis of Article 54 of the UN Charter.447  

In relation to joint meetings on actions to be taken or already 
taken, it seems that again a hierarchical relationship rather than a 
partnership between the AU and RMs is fostered. Whereas the 
Chairperson must be invited to meetings and deliberations of RMs, 
RMs may only attend PSC meetings when a question is being 
addressed by a RM and is of special interest to the organisation.448 
 
More clarity on the interaction between the AU and RMs may be 
given when assessing the principles that govern their relationship, 
being the principles of complementarity, subsidiarity, and 
comparative advantage. 449  While these principles are crucial for 
understanding how the competences of the AU and the RMs relate, 
their content is not detailed in the MoU.  

In the context of international organisations, the principle of 
subsidiarity simply implies that what can be done at the lower level 
should be done at the lower level. The principle of subsidiarity is an 
explicit principle governing the competences between the EU and 
Member States: 

																																																								
447 The provision obliges regional organisations to keep the UNSC at all times fully 
informed, while the UNSC does not have a similar information plight towards the 
regional organisations. A. Abass, 'African Peace and Security Architecture and the 
Protection of Human Security', p. 254-255. 
448 Article 16 (6)(7) PSC Protocol 
449 Article IV (IV) MoU AU/RECs/CMs. 
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Under the principle of subsidiarity, in areas which do not fall within 
its exclusive competence, the Union shall act only if and in so as the 
objectives of the proposed action cannot be sufficiently achieved by 
the Member States (…) but can rather, by reason of the scale or effects 
of the proposed action, be better achieved at the Union level.450 

 
Further, the UN Charter provisions that regulate the relationship 
between the UN and regional organisations imply subsidiarity as 
well:  
 

[regional arrangements] shall make every effort to achieve pacific 
settlement of local disputes (…) before referring them to the Security 
Council.451 
 

In the interaction between the AU and the RMs, subsidiarity seems to 
imply that once the objectives of proposed action can be best 
achieved at the sub-regional level, the RMs have the competence to 
take action. When the scope or the complexity of the problem 
requires regional action, the competence shifts to the AU instead. This 
is how subsidiarity is also explained in relation to action by either the 
UN or the AU, as discussed above.452 

The issue of capacity is instrumental in the second principle 
governing the AU and RMs’ relationship, the principle of 
comparative advantage. The principle of comparative advantage 
takes into consideration the differences in capacities and capabilities 
of the AU and the RMs. According to Abass, this principle recognises 
that some RECS are more advanced than the AU as far as peace and 

																																																								
450 Article 5 of the Treaty of the European Union. 
451 Article 52(2) UN Charter. 
452 Ibid. 
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security is concerned. 453  Further, since RMs have committed 
themselves to not only be active in their own jurisdiction, but when 
the PSC so requests, to make assets and capabilities available or even 
deploy own structures in African regions other than their own, the 
principle of comparative advantage is instrumental for a proper 
functioning of the APSA.454 The principle of comparative advantage 
balances the competence of the actors involved on the basis of their 
expertise, knowledge, and capacities. Depending on the situation 
under consideration and the competences involved, one time a RM 
may take the lead and another time the AU. It implies that who takes 
action in a particular context is not static, but that competences are 
influenced by capacities and capabilities.  

Finally, the principle of complementarity is commonly known 
in relation to the functioning of the ICC, defining its relationship with 
national legal orders. It means that the jurisdiction of the Court can 
only be invoked if Member States are ‘unwilling or unable’ to carry 
out the investigation or prosecution.455 The ‘unwilling or unable’ test 
has also been incorporated in the complementarity principle of the 
African Court’s Protocol in relation to prosecutions and 
investigations by Member States and, where relevant, by RECs.456 A 
translation of this concept to the relationship between AU and RMs 
would in the view of the present author mean that the AU only takes 
action in case the RM is unable or unwilling to do so. While the 
principle of subsidiarity would only require from the AU to establish 
that it takes action because the scope or the complexity of the 

																																																								
453 A. Abass, ‘African Peace and Security Architecture and the Protection of Human 
Security’ pp.259-260. 
454 Abass, 'African Peace and Security Architecture and the Protection of Human 
Security'. 
455 Article 17 Rome Statute. 
456 Article 46 H African Protocol. 
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problem requires a continental approach, the principle of 
complementarity goes farther. Based on this principle, the AU has to 
ascertain that the REC is unable or unwilling to take the required 
action, thereby acting as a judge assessing the performance of the 
REC in question. The principle of complementarity thus might imply 
less of a partnership and more of a hierarchical relationship than the 
principle of subsidiarity.   

What is problematic in practice, and what has created much 
tension between the AU and RMs, is that the AU assumes to have a 
mandate without taking these principles into consideration. This 
means that despite these principles supposedly being instrumental in 
determining the relationship between the AU and RM, the AU 
ultimately upholds Article XX (5) of the MoU AU/RECs/CMs, stating 
that: ‘Nothing in this Memorandum shall prevent the Union from 
taking measures necessary to maintain or restore peace and security 
anywhere in the continent’. This provision seems to imply that 
despite the adoption of these principles, the AU always has a final 
say in whether and where it takes action without having to argue 
why it assumes this power, which would be logical from the 
perspective of the principle of complementarity. This is why RECS, 
notably ECOWAS, have been pushing for a new MoU to be drafted 
that clarifies these principles in much more detail, clearly marking the 
competence of the AU and the RECs in taking action to maintain 
peace and security. In Chapter 5 the challenges in the interaction 
between AU and RECs become clear when discussing the collective 
security measures more in depth. 

 
3.8 AU collective security and the UN  

As discussed in detail in Chapter 2 of this study, the AU’s collective 
security measures are governed by Chapter VIII of the UN Charter. 
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On the basis of Article 103 of the UN Charter, the provisions of the 
UN Charter prevail over any other obligations UN Member States 
have. Article 17 of the PSC Protocol deals with the relationship 
between the PSC and the UN. Pursuant to Article 17(1), the PSC is 
required to ‘cooperate and work closely with the UN Security 
Council, which has the primary responsibility for the maintenance of 
international peace and security’. At the same time, the primary 
responsibility of the PSC in promoting and maintaining peace, 
security, and stability in Africa is stressed. It further affirms that the 
UN will be involved in the peace and security activities of the AU ‘in 
keeping with the provisions of Chapter VIII of the UN Charter’. This 
phrasing is mostly relevant in relation to the required Un Security 
Council authorisation in case regional organisations want to deploy 
non-consensual force. The Ezulwini Consensus is instrumental in the 
AU’s position on seeking prior UN Security Council authorisation for 
non-consensual force: 
 

“The African Union agrees with the Panel that the intervention of 
Regional Organisations should be with the approval of the Security 
Council; although in certain situations, such approval could be 
granted “after the fact” in circumstances requiring urgent action.”457 

 
Thus, while in principle the AU is committed to observe the 
requirement of prior Security Council authorization for the use of 
non-consensual force, it maintains that certain situations may require 
that Security Council authorization is required during or after the 
forceful action is taken. The legality of such an approach will be 
discussed in Chapter 5. What will further be central in Chapter 5 is 

																																																								
457  African Union (Executive Council), ‘The Common African Position on the 
Proposed Reform of the United Nations: ‘The Ezulwini Consensus’’ (7th 
extraordinary Session, 7-8 March 2005, Addis Ababa) Ext/EX.CL/2 (VII). 
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the relationship between the UN, the AU, and the respective RMs. As 
discussed before, the AU intends to be the central actor in 
coordinating peace and security responses in Africa and as such 
places itself in-between the Security Council and the RMs.458 The 
provisions on regional organizations do not differentiate between 
sub-regional and regional initiatives in the context of peace and 
security as discussed in Chapter 2 of this study.  As such the 
comprehensive collective security scheme of the UN has a different 
outlook than the collective security scheme of the AU, and this can 
potentially lead to frictions between the organisations about who has 
competence to act under which conditions, which is not in the interest 
of peace and security. 
 

3.9 The AU, the UN, and RMs 
The principles of subsidiarity, complementarity, and comparative 
advantage underlie the relationship of the UN and the AU on the one 
hand and the AU and RECs on the other.  This means that what can 
be better done at the lowest level possible should be done at that 
level, based on proximity to the issue at hand. While subsidiarity 
alone implies that when action at the lowest level (e.g. RECs/RMs) 
fails it is taken to the next level (AU) up until it reaches the ultimate 
level, practice shows a more complex picture. While a REC may be 
the actor with the main responsibility, it is possible that it can only 
effectuate change with contribution of the AU and the UN in 
accordance with the principle of complementarity and comparative 
advantage.  

What is problematic in practice is that the overlap of legal 
mandates and the absence of clarity on methods to coordinate 

																																																								
458 See section 3.4.2 on the information plight in accordance with Article 54 UN 
Charter. 
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responses and to know who determines when and whether 
responsibility shifts to another result in confusing situations that 
might hamper or even frustrate peace processes. While efforts have 
been made to improve UN-AU and AU-REC coordination, 
operationalization has been slow. The 2016-2020 APSA Roadmap 
clearly observes the limited implementation of the 2008 MoU due to 
lack of harmonization and lack of shared understanding of core 
principles such as complementarity and comparative advantages. 
 

4. CONCLUSION 
The AU clearly expressed its commitment to creating a peaceful and 
stable continent, as the previous discussion of the institutional and 
regulatory framework reveals. It has taken up the challenge of 
providing for a collaborative security framework including 
international actors, AU organs, and RM. This multi-layered 
approach inevitably comes with many challenges that relate mostly to 
capacity, coordination, and competences. Issues in respect to 
competences mainly come to the fore in determining the relationship 
between the AU and RM on the one hand and the AU and the UN on 
the other, but also in the triangular relationship between these three 
actors. In Chapter 5, which discusses sanctions, interventions, and 
criminal prosecution, the interaction and challenges between these 
actors will come to the fore more explicitly and whether the 
envisaged division of competences resonates in practice will be 
examined. 

While all the necessary mechanisms and competences are 
present or soon to be present, the level of success of the APSA all 
depends on how these normative intentions will be translated into 
practical realities. In the absence of clarity on their interrelatedness, 
powers, and functions, its proper implementation will potentially be 
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jeopardised. Just as sovereignty prevented OAU intervention in 
internal conflicts, by the same token, contradictions between and the 
vagueness of AU principles and rules will potentially result in 
inaction.459 Therefore, it is important to consider how the relevant 
provisions and underlying structures are operationalized in 
effectuating collective security for the purpose of restoring peace, 
security, and stability in the continent with a focus on the intrusive 
measures that are at the core of the discussions in this study.

																																																								
459 Carolyne Shaw, ‘Conflict Resolution in Africa: The Role of the OAU’ in A. Nhema 
& P.T. Zeleza The resolution of African Conflicts (2008, Ohio University Press). 
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CHAPTER 5  
AU COLLECTIVE SECURITY: 

SANCTIONS, INTERVENTIONS, AND 
REFERRALS 

 
 

1. INTRODUCTION 
	
This chapter describes the collective security system of the AU and 
how it has been enforced thus far. In discussing the sanctions regime, 
the intervention instruments, and the criminal measures the AU can 
resort to, it will give insight into the way in which the AU has sought 
to claim ownership in answering conflict situations, to what extent it 
has expressed and practiced its responsive policy (‘non-indifference’), 
and whether and how the intended close collaboration of the AU, 
RMs, and the UN have contributed to maintaining peace and security 
in Africa. 

 
2. SANCTIONS REGIME 

The sanctions regime of the AU seeks to tackle four issues that 
persisted during the OAU era and obstructed the proper functioning 
of the organization, being the non-compliance of Member States with 
AU policies, the issue of unconstitutional changes of government, 
threats to peace and security, and the arrears in contribution to the 
organization’s budget. While the OAU was not initially endowed 
with the power to impose sanctions, or any enforcement measure for 
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that matter, it did develop as part of its policies a sanctions regime to 
deal with the issues of arrears in contribution to the AU budget and 
unconstitutional changes of government.460 The non-compliance with 
AU policies found its way into the continental policy only with the 
adoption of the AU Constitutive Act. 461 

While sanctioning Member States that do not honour their 
financial obligations does not form part of the collective security 
system in the legal sense, it is a vital tool for maintaining the 
collective security system and to ensuring an effective response. 
Honouring financial obligations is important for the self-reliance of 
the organization in order to ensure autonomous decision-making, 
irrespective of what international partners and donors wish the 
organization to decide. For the organization to effectively maintain 
and practice its claim of ownership in decision-making, it is of crucial 
importance that the AU increases its self-sufficiency. The dependency 
on international donors (in 2016 59% of the AU’s budget was paid by 
international partners) might make it difficult to keep an autonomous 
voice at all times, as these donors also set conditions, i.e. on how 

																																																								
460 The sanction regime in the case of arrears in contribution to the AU’s budget is 
developed in the following regulations and resolutions: OAU Commission, ‘OAU 
Financial Rules and Regulations’ (4 March 1979); OAU Council of Ministers, 
Resolution on the Question of Arrears of Contributions’(1990) CM/Res.1279 (LII); 
OAU Council of Ministers, ‘Resolution on Arrears of Contribution’ (1991) CM/Res 
1311, OAU Council of Ministers, ‘Advisory Commission on Revision of OAU 
Financial Rules and Regulations’ (1994) Doc. CM/1795 (LIX). The main OAU 
documents developing the sanction regime in the case of unconstitutional changes of 
government are: OAU Council of Ministers, ‘Framework for an OAU Response to 
Unconstitutional Changes of Government’ (2000) Doc CM/2166(LXXII) Rev. 2 Annex 
D; OAU Assembly, ‘Declaration on the Framework for an OAU Response to 
Unconstitutional Changes of Government (2000) AHG/Decl 5 (XXXVI); OAU Central 
Organ, ‘Report on the Sub-Committee of the Central Organ on Unconstitutional 
Changes of Government’ (2000) Doc CM/2166(LXXII) Rev.1.  
461 Article 23 
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these funds should be spend. 462   Further, to keep these donors 
committed to paying, decisions may be made that are favourable to 
or favoured by these donors but may not necessarily or 
predominantly be the best option for the AU or its Member States. By 
increasing the financial commitment of the AU Member States to the 
organization, the AU can increase its autonomy to decide how funds 
are allocated within the budget (and thus which policies are 
prioritized) and to determine in which way the organization seeks to 
deal with conflict situations.  

In general, sanctions are a way to coerce disobedient States to 
comply with the obligations they have towards the organization as 
part of their membership of the Union. Sanctions can take many 
forms (political, economic, and diplomatic sanctions) and the severity 
of non-compliance might warrant more intrusive sanctions, based, in 
some cases, on a proportionality test. For the benefit of legal certainty, 
it is key for States to know which behaviour will warrant what form 
of sanctions and by whom these will be imposed. Further it needs to 
be clear what organ is responsible for monitoring the implementation 
of the sanction regime, which procedure will be followed to lift 
sanctions, and, maybe even more importantly, whether there are 
situations that can exempt States from being confronted with 
sanctions.  
 

																																																								
462 I. Ekott, ‘Africa: The AU's Funding Woes Continue’, Africa in Fact, 18 January 2017. 
The dependence on international partners increased extensively over the years, from 
27,3% of the budget in 2007, to the 59% of the budget actually. AU Assembly, 
‘Decision on the Budget of the African Union for 2007’ (January 2007) 
Assembly/AU/Dec.154 (VIII). 
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2.1 Sanctions in case of failure to comply with AU decisions 
and policies 

	
Furthermore, any Member State that fails to comply with the decisions and 

policies of the Union may be subjected to other sanctions, such as the denial 

of transport and communications links with other Member States, and other 

measures of a political and economic nature to be determined by the 

Assembly (Article 23(2) of the AU Constitutive Act). 

 
The first ground on which the sanctions regime of the AU can be 
invoked is in the case of Member States’ failure to comply with AU 
decisions and policies. While it has found its way into the law of the 
regional organization, the Assembly, or any other organ for that 
matter, has not ordered sanctions on the basis of this provision since 
the adoption of the AU Constitutive Act. While in 2011 Namibia 
tabled a proposal to discuss the non-compliance of AU Member 
States with AU decisions and the consequences thereof, the AU 
Assembly referred the matter to the next AU summit without further 
elaboration and has never discussed it since.463 It has to be said that if 
the Assembly would strictly enforce the sanctions regime in cases of 
non-implementation of AU decisions, most, arguably even all, 
Member States would face punitive measures in accordance with 
Article 23(2), which would obstruct the proper functioning of the 
organization.  
 

																																																								
463 AU Assembly, ‘Decision on the African Union Decision-making Process, Lack of 
Implementation of Decisions and the Need to Uphold and Respect the Integrity of 
Assembly Decisions by all Member States’ (July 2011) Doc. Assembly/AU/12(XVII), 
Add 1.  
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2.1.1 Ratio  
It remains imperative to have measures at hand to avoid the 
situation, as witnessed during the OAU era, when most decisions of 
the organization were not implemented by the Member States and in 
effect resulted in loss of credibility for the organization. The 
functioning of an organization is dependent on the extent to which 
Member States are willing to implement decisions, and an extra 
stimulus to coerce them to follow suit might benefit the 
organization’s authority. In the context of peace and security, it will 
support the PSC in pressuring Member States to implement PSC 
decisions, as they are bound to do on the basis of Article 7(3) of the 
PSC Protocol, which stipulates that ‘Member States agree to accept 
and implement the decisions of the PSC’. While it has been rightfully 
submitted that Article 23(2) of the Constitutive Act lacks the legal 
certainty needed because of its rather vague language, Rule 36(1) of 
the Rules of Procedure of the Assembly seeks to give more substance 
to the sanctions regime, although much still remains undetermined, 
as will be discussed in the following section.464  
 

2.1.2 Meaning of ‘failure to comply with AU Decisions 
and policies’ 

Since Article 23 of the Constitutive Act first discusses sanctions in 
case of arrears in contributions (Article 23(1)) where after 
(‘furthermore’) the sanctions in case of non-compliance with AU 
policies are described  (Article 23(2)), it can be suggested that the non-
implementation of AU policies and decisions does not include 

																																																								
464 K. Magliveras, ‘The Sanctioning System of the African Union: Part Success, Part 
Failure?’ Revised version of a paper presented at an Expert Roundtable on “The 
African Union: The First Ten Years” which was organized by the Institute of Security 
Studies, Addis Ababa, Ethiopia, 11 – 13 October 2011, p. 8. 
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Member States’ failure to honour their financial obligations to the 
AU.465  Yet, at the same time, it can also be submitted that whereas in 
the case of arrears in payment, firstly political sanctions have to be 
imposed; further sanctions can be ordered by the Assembly under the 
broad category of non-compliance with AU decisions and policies of 
which arrears in payment forms part. It can be submitted that so far 
as the backlog in payment is not considered a ground to impose 
sanctions under Article 23(2) of the Constitutive Act but definite 
guidance is lacking.  

Some clarity is given in Rule 36(1) of the Rules of Procedure of 
the Assembly. Following Rule 36(1), not all failures to comply with 
AU decisions and policies will warrant sanctions: only those cases 
where a Member State has ‘no good and reasonable cause’ to comply will 
fall under the scope of Article 23(2).  What is meant by ‘good and 

reasonable cause’ is not further specified and thus gives way to highly 
politicised and subjective assessments by the AU Assembly. In any 
way, the non-implementation of regulations and directives should 
attract sanctions, as Rule 33(2) clarifies. Despite numerous regulations 
and directives not being implemented, the Assembly has not utilised 
this option, even though the language used (‘shall attract appropriate 

sanctions’) leaves no room for discretion. This argument is 
strengthened by the fact that in other instances more optional 
language is used for the AU Assembly to decide on sanctions: 
‘Member States that fail to comply with the decisions of the Executive 

Council on candidatures may be subjected to sanctions’, in accordance 
with Article 23 of the AU Constitutive Act.  
 

																																																								
465 Ibid, 6-8. 
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2.1.3 AU’s response to non-compliance  
In relation to sanctions for the non-compliance with AU decisions 
and policies, it is the AU Assembly, rather than the PSC, that 
authorises these sanctions. The AU Assembly will not impose 
sanctions immediately: before sanctions will be imposed, a warning 
will be given accompanied with a time frame for compliance.466 If the 
Member State still fails to comply with the decision in question then 
the sanctions regime will be triggered as provided for under Article 
23(2) of the Constitutive Act. The AU Assembly is further free to 
decide on the type of sanctions to be imposed.467 The examples may 
include, but are not limited to, the denial of transport and 
communication links with other Member States and other measures 
of a political and economic nature to be determined by the AU 
Assembly. At a minimum, however, the right to vote of the Member 
State is denied, as Rule 26(2) prescribes that ‘Member States subject to 

sanctions under Article 23 AU Constitutive Act shall not have a right to 

vote’.  
Rule 36(4) finally prescribes that ‘Member States under sanctions 

may present their case to the Assembly’. While logically speaking this 
phrase refers to the Member States that are under sanctions on the 
basis of non-compliance with AU decisions, in accordance with the 
previous paragraphs, it is not completely unthinkable that reference 
is also made to Member States that are placed under political 
sanctions for being in arrears with their payment, as their right to 
speak at meetings is denied.  

It can, in conclusion, be submitted that Article 23 of the AU 
Constitutive Act still has many loose ends and that only at the 

																																																								
466 Rule 36(3) Rules of Procedure of the Assembly. 
467 Rule 36(2) Rules of Procedure of the Assembly. 
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moment the AU Assembly starts to enforce sanctions on the basis of 
this provision the modalities of this provision will become clear. Yet 
the provision does not, as legal certainty requires, give the addressee 
enough clarity on what is to be expected once the provision will be 
utilised. Presumably this is one of the reasons why the AU Assembly 
has not imposed sanctions on the basis of this ground.  Since the 
provision has not been invoked since the start of the organisation 
some sixteen years ago, it appears that this provision is not more than 
a dead letter. Yet, its failure to effectuate this provision might revamp 
old critiques of the organization not confronting its Members with 
their irresponsiveness towards the AU and might even lead some to 
conclude that the policy of non-interference has still found its way 
through the backdoor of the new organization.  To enhance the 
credibility of the organization, the provision should be utilised, as it 
would give the AU much more teeth in enforcing regional policies 
and advancing the quest for integration and development in a 
peaceful and stable context. There would be enough possible 
candidates for sanctions in case of failure to comply with AU 
decisions and policies. 	
	

2.2 Sanctions in case of UCG 
	

Governments which shall come to power through unconstitutional means 

shall not be allowed to participate in the activities of the Union 

(Article 30 AU Constitutive Act). 

 

In contrast to situations of non-compliance with AU decisions and 
policies, the AU has shown vast determination to materialise its 
policy of non-indifference in response to unconstitutional changes of 
government. The AU has been active and increasingly fierce in 
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tackling the issue, marked by the ‘zero-tolerance’ policy adopted to 
probe it.468 The AU can not only suspend the de facto authority from 
participating in the activities of the AU but may also impose 
individual and targeted sanctions and even military intervention in 
case on an unconstitutional change of government. The latter option 
will be discussed in the intervention sections below. 
 

2.2.1 Ratio 
The occurrence of unconstitutional changes of government is one of 
the prevalent issues that is obstructing peace efforts in Africa.469 
Because of its persistent nature, it has received separate and ample 
attention in AU policies.470 Responding to these situations has been 
the result of the general policy of the AU to condition State 
sovereignty on governance standards. While positive trends can be 
witnessed in building up democracies in Africa, the quality of 
democracy is, however, weakening precisely because of recurrent 
instances of unconstitutional changes of government and election-

																																																								
468 AU Peace and Security Council, Ezulwini Framework for the Enhancement of the 
Implementation of Measures of the African Union in situations of Unconstitutional 
Changes of Government in Africa (17-19 December 2009, Ezulwini); AU Peace and 
Security Council, Communiqué on Madagascar of 19 February 2010 (216th Meeting, 
Addis Ababa) PSC/PR/COMM.1(CCXVI); AU Peace and Security Council 
Communiqué on Niger of 19 February 2010 (216th Meeting, Addis Ababa) 
PSC/PR/COMM.2(CCXVI). 
469  IK Souaré, ‘The AU and the Challenge of Unconstitutional Changes of 
Government in Africa’ (ISS Paper 197, August 2009) 1. 
470 the Algiers Decision (1999), the AU Constitutive Act (2001), the Lomé Declaration 
(2001), the PSC Protocol (2002), the African Charter on Democracy, Elections and 
Governance (African Democracy Charter, 2009); the Ezulwini Framework for the 
Enhancement of the Implementation of Measures of the African Union in situations 
of Unconstitutional Changes of Government in Africa (Ezulwini Framework 2009); 
and the Amendment Protocol (2014). 
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related violence.471  This is once again reflected in the Freedom House 
Report of 2015 wherein 10 AU Member States are described as full 
democracies,472 18 AU Member States as partial democracies, and 27 
AU Member States as authoritarian.473  

Even though the OAU Charter spoke out against some forms 
of violence directed against sitting governments, by condemning 
political assassination and subversive activities by other States, 474 it 
does not cover the whole range of possible scenarios that can be 
considered as unconstitutional changes of government, such as 
constitutional or bloodless military coup d’états.475 Notwithstanding 
the provision, the post-independence period up to 2001 witnessed 85 

																																																								
471 Described by Engel and based on Polity IV series data and Freedom House 
ratings, see U. Engel, ‘Unconstitutional Changes of Government – New AU Policies 
in Defence of Democracy’ (Working Paper Series, Leipwig 2010) < http://www.uni-
leipzig.de/~ral/gchuman/fileadmin/media/publikationen/Working_Paper_Series/RA
L_WP_9_Engel_web_101207.pdf > accessed 26 June 2013. 
472 Countries as Senegal, Botswana and Mauritius are among those countries that 
have a multiparty democracy in place since independence. 
473  Freedom House, ‘Map of Freedom 2015 (2016) 
https://freedomhouse.org/report/freedom-world/freedom-world-2015#.WcfgfdNJYUt   
474  Member States have bound themselves to adhere to ‘the unreserved 
condemnation, in all of its forms, of political assassination as well as of subversive 
activities on the part of neighbouring States and or other States (Article III (5) OAU 
Charter). The inclusion of this principle is most probably the result of the 
assassination of the Togolese President Sylvanus Olympio shortly after the military 
staged a coup d’état.  
475  The provision excludes constitutional coups d’état where revisions of the 
constitution and/or other legal documents are made by the government to effectively 
prolong their stay in office. In 1975, for instance, the then President of Tunisia 
Bourguiba is proclaimed as President for life by the National Assembly, as an 
‘exceptional measure in the constitution for services rendered to the nation’. 
http://www.bourguiba.com/pages/biography.aspx. Further by reference to political 
assassination, the definition excludes those coups were the chief executive is ousted 
without being killed, which counts for most coups that have been staged during the 
AU era. 
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successful and 108 attempted coups d’état in Africa. 476 Despite the 
recurrent incidents and the expressed disapproval of these practices 
in the constituent document of the continental organization, the OAU 
remained for a long time reluctant to condemn leaders that came into 
power through unconstitutional means.477  

It took until the end of the Cold War for the policy of ‘official 
indifference’ to become slowly replaced by an ‘anti-coup d’état 
ethos’, inspired by the principle of good governance.478 For many, the 
OAU’s response to the military coup d’état in Sierra Leone in 1997 
marks the turning point hereto.479   After President Kabbah was 
ousted by a military junta led by Paul Koroma in May 1997, the OAU 
explicitly condemned the situation and mandated ECOWAS to do 
what was necessary to restore the democratic government, resulting 
in the ECOMOG force removing the junta and re-establishing Kabbah 
as President.480  

Yet the discussion on what should be considered as 
unconstitutional changes of government actually predates the Harare 

																																																								
476 In his Article, Mc Gowan bases his analysis on all 48 sub Saharan countries, which 
has been supplemented by own research into the political climate in the North 
African countries after independence. PJ Mc Gowan, ‘African Military Coups d’état, 
1951-2001: frequency, trends and distribution’ (2003) 47 The Journal of Modern African 
Studies 3 339, 369-370.  
477 48 coups d’état were staged until 1979, following Mc Gowan, African Military 
Coups d’état, 1951-2001, p. 369.  
478 Williams typifies the pre-cold war policy of the OAU as “official indifference”, 
while Omorogbe uses the term “anti coup d’état ethos” to highlight the increased 
responsiveness of the OAU towards unconstitutional changes of government from 
the 1990s onwards.   P D Williams ‘From Non-Intervention to Non-indifference: The 
Origins and Development of the African Union’s Security Culture’ (2007) 106 African 
Affairs 352, 271; EY Omorogbe ‘A Club of Incumbents? The African Union and Coups 
d’état’ (2011) 124 Vanderbilt Journal of Transnational Law 123, 126. 
479 See Williams, ‘From Non-Intervention to Non-indifference’, at 272, Omorogbe, ‘A 
Club of Incumbents?’, at 127; Lomé Declaration page 1.  
480 Omorogbe ‘A Club of Incumbents?’, at 127. 
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OAU Summit of 1997. In 1995, following the coup in The Comoros, 
the OAU Central Organ established a Sub-Committee on 
Unconstitutional Changes of Government (UCG) with the purpose of 
defining the phenomena. 481  The Sub-Committee proposed five 
scenarios to be considered as UCG (i.e. military coup d’état, refusal 
by an incumbent government to transfer power to a wining party 
after free and fair elections, the refusal of a government to call for 
general elections, government by decree, and mercenary intervention 
to replace a democratically elected government), which were 
supplemented by two additional scenarios by the OAU Central 
Organ (electoral fraud and palace coups), yet the Council of Ministers 
did not consider these recommendations in its 64th   session, nor in 
subsequent sessions.  

Despite the proactive stance of the OAU towards condemning 
the government overthrow in Sierra Leone during the 1997 OAU 
Summit in Harare, similar situations erupted in Ivory Coast (1999), 
Guinea Bissau (1999), Niger (2001), and the Comoros (2001), which 
alarmed the importance of adopting a set of responses to 
institutionalize a future approach towards coups d’état. This process 
ha resulted in July 2000 in the adoption of the Declaration on the 
Framework for an OAU Response to Unconstitutional Changes of 
Government (henceforth called the Lomé Declaration), which is to 
present date of crucial importance in directing the AU’s policy, both 
to prevent unconstitutional changes from occurring as well as to 
respond effectively in case they do take place. 482  This is not 

																																																								
481 A. Witt ‘Jointly Working for Democracy The African Union and Unconstitutional 
Changes of Government’ (DVPW Kongress Tübingen, 24-28 September 2012) 4-5. 
482 K Obse, ‘The Arab Spring and the Question of Legality of Democratic Revolution 
in Theory and in Practice: A Perspective Based on the African Union Normative 
Framework’ (2014) 27:4 Leiden Journal of International Law 817, 831-832. 
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surprising, considering that the AU Constitutive Act was drafted 
during the same 2001 OAU Summit as the Lomé Declaration was 
adopted, marking the AU’s determination to come to terms with this 
practice. The promotion of good governance and the condemnation 
of unconstitutional changes of government can be found in many 
principles the AU has pledged to work in accordance with following 
the AU Constitutive Act.483 Further, and more specifically, Article 30 
of the AU Constitutive Act provides that governments that shall 
come to power through unconstitutional means shall not be allowed 
to participate in the activities of the Union. Interestingly, many of the 
leaders adopting the Lomé Declaration and the AU Constitutive Act 
assumed power through military coups, which raises questions about 
the constitutionality of the incumbent governments of these States, as 
will be discussed below.484 To enhance the existing framework and to 
ensure effective implementation of the zero tolerance policy of UCG, 
pending the entry into force of the African Charter on Democracy, 
Elections and Good Governance (African Democracy Charter), the 
PSC adopted during a retreat in 2009 the Ezulwini Framework for the 
Enhancement of the Implementation of Measures of Unconstitutional 

																																																								
483 Article 4 AU Constitutive Act highlights: (m) the respect for democratic principles, 
human rights, the rule of law and good governance; (o) the respect for the sanctity of 
human life, condemnation and rejection of impunity and political assassination, acts 
of terrorism and subversive activities; and (p) the condemnation and rejection of 
unconstitutional changes of government. 
484 At that moment 18 of AU Member States were headed by a President who gained 
power after staging a coup (based on own compilation, ‘overview Presidents AU Member 
States since independence’). During the Lomé meeting, Nigeria’s President Olusegun 
Obasanjo and Zambia’s President Frederick Chiluba tried to push forward a much 
stronger anti-coup decision that would that would retrospectively reject recognition 
of all governments that came into power through unconstitutional means. This was, 
however, plausibly, not accepted by the remainder of the Heads of State and 
Government. For more details, see: Africa Confidential ‘Tougher Talk’ (1999) 40 
Africa Confidential 40 p 2. 
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Changes of Government in Africa (The Ezulwini Framework). With 
the entry into force of the African Democracy Charter in 2012, a firm 
legal framework on combating UCG has been established.485  Extra 
impetus was supposed to be given with the inclusion of UCG as an 
international crime before the African Court in the Amendment 
Protocol. After entry into force of the Amendment Protocol, the 
inclusion would allow for perpetrators to be tried before the African 
Court, pursuant to Article 28E of the African Democracy Charter. Yet, 
the included definition of UCG has spurred discussions on the scope 
of the crimes of UCG as will be discussed below.    

In conclusion, the OAU and subsequently the AU have 
increasingly paid attention to curb the phenomenon of 
unconstitutional changes of government. The most important 
instruments dealing with unconstitutional changes of government are 
the Algiers Decision (1999), the AU Constitutive Act (2001), the Lomé 
Declaration (2001), the PSC Protocol (2002), the African Democracy 
Charter (2009), the Ezulwini Framework for the Enhancement of the 
Implementation of Measures of the African Union in situations of 
Unconstitutional Changes of Government in Africa (Ezulwini 
Framework 2009), and the Amendment Protocol (2014).  
 

2.2.2 Deepening the understanding of UCG 
	
A coup d’état or the stroke of state is the sudden (often violent) and 
illegal seizure of power from a government by a small group of 

																																																								
485 Almost half of the AU MS have ratified the treaty. As of 15 June 2017, 45 Member 
States have signed and 30 States have ratified the African Democracy Charter. 
African Union (Commission) ‘list of Countries Which Have Signed Ratified/Acceded 
to the African Charter on Democracy, Elections and Governance. For the updated 
status, see the AU website. 
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conspirators.486 A coup is, in most cases, undertaken to displace the 
incumbent government for the purposes of establishing the power of 
another group, which is often, but not necessarily, the military. What 
distinguishes a coup from a revolution is that they are typically 
carried out by relatively small groups and do not involve a large part 
of the population. 487 A coup thus tends to change political leadership 
from the top, while revolutions seek to change political leadership 
from the bottom. Further, revolutions tend to be more driven towards 
altering fundamental social and economic policies than coups.488  

Scholars have conceptualized coups d’état quite 
distinctively. 489  Within the context of the AU, Unconstitutional 
Change of Government is defined as ‘illegal means of accessing or 
maintaining power’.490 Following the African Democracy Charter as 
well as the African Union’s Declaration on the Principles Governing 

																																																								
486 S. Finer, The Man on Horseback: The Role of the Military in Politics (Pall Mall 
Press London 1962). E. Luttwak, Coup D’état: A Practical Handbook (Harvard 
University Press 1979). 
487 Mc Gowan, African Military Coups  d’état, 1951-2001, states: ‘A coup involves the 
sudden, often violent overthrow of an existing government by a small group – in 
contrast to ‘revolutions’ achieved by large numbers of people working for basic 
social, economic and political change’.  
488 Luttwak argues that a coup does not change the political structure, yet this cannot 
be upheld with the ‘democratic coups d’état’, as Voral coins it, wherein the military 
oust an authoritarian regime to pave the way for democracy, as has been witnessed 
in Egypt in 2011. E. Luttwak, Coup D’Etat: A Practical Handbook, at 27. Voral ‘The 
Democratic Coup d’état’’, at 307. 
489 Although there is general agreement on the main target of the coup, which is the 
chief executive of the State, scholars disagree on whether the entire government 
should be targeted as well. See J.M. Powell and C.L. Thyne, ‘Global Instances of 
Coups from 1950 to 2010: A New Dataset’ (2011) 48 Journal for Peace Research 249. 
Powell and Thyne seek to contribute to a generally accepted definition of coup d’état 
based on recent data that is clearly distinguished from other anti-regime activities.  
To come to this definition, a thorough analysis of literature is made on the 
conceptualisation of coup d’état. 
490 Article 23 African Democracy Charter; Article 28E Amendment Protocol. 
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Democratic Elections in Africa, democratic elections are the basis of 
the authority of any representative government.491 Member States 
should subscribe to the supremacy of the constitution, particularly 
the constitutional rules on the transfer of power. This means that 
Presidents should be elected through regular, transparent, free, and 
fair elections organized by competent and accountable electoral 
institutions under a system of separation of powers.492 Recalling the 
definition of UCG (‘illegally accessing or maintaining power”), the 
AU tends to both outlaw actions against democratically elected 
governments, as well as actions of sitting Presidents to remain in 
power longer than the constitution allows for. Democracy in the AU 
definition of democratically elected government thus only concerns 
the way in which the respective government or head of State has 
come to power (also referred to as democracy of origin) not the way 
the government acts while in power. 

The AU supports a broad interpretation of potential ‘coup 
stagers’. The definition of UCG in the 2008 African Democracy 
Charter has incorporated the four types of coup stagers included in 
the 2001 Lomé Declaration, being the military, mercenaries, armed 
dissident groups and rebel movements, and a sitting government 
who is defeated in free, fair and regular elections and refuses to leave 
office).493 Further, the definition has included a fifth type of coup 
stager being a sitting government that amends legal instruments 
and/or the constitution, with the purpose to prolong the term in office 

																																																								
491 Preamble, Article 3(4) African Democracy Charter; OAU Assembly ‘African Union 
Declaration on the Principles Governing Democratic Elections in Africa’ (2002) Doc 
AHG/Decl.1 (XXXVIII). 
492 Ibid, under II (a)-(e). 
493 OAU Central Organ, Report on the Sub-Committee of the Central Organ on 
Unconstitutional Changes of Government (2000 Lomé). 
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of the incumbent government or to ensure that preferred successors 
take office once the incumbent President dies.  
 

2.2.3 UCG and popular uprisings against (un)democratic 
rule 

The popular uprisings in Tunisia, Egypt, and Libya in 2011 and once 
more in Egypt in 2013, which gave rise to regime changes in each of 
these countries, have put the definition of unconstitutional changes of 
government to the test. 

The popular uprisings made clear that the definition of 
unconstitutional changes of government, as put forward in the 
relevant AU documents, presupposes two conditions that are not 
necessarily met in reality. First of all, the definition of UCG assumes 
that the incumbent government is democratically elected, and 
secondly, the definition of UCG presumes that the people can express 
through free, fair, and regular elections by whom they want to be 
governed.  Yet in case both of these conditions are not met, a, as 
Sturman calls, ‘democrat’s dilemma’ emerges: ‘what options are left 
for an oppressed people, when the oppressors constrain all avenues 
of peaceful change?’494 In this respect, Ikome introduces the typology 
of ‘good coups’ and ‘bad coups’. While his definition of bad coup 
follows the AU’s typology of UCG, a good coup is, according to 
Ikome, ‘informed by a genuine desire on the part of coup-plotters to 
resolve unsettling societal realities, particularly in relation to poor 

																																																								
494 K. Sturman, Unconstitutional Changes of Government: The Democrat’s Dilemma in 
Africa (Governance of Africa’s Resources Programme Policy Briefing 30, March 2011), 
3. 
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leadership and the hardships it brings to the people’.495 A good coup, 
in other words, is staged for the sake of the public interest. He refers 
to the overthrowing of Idi Amin and Bokhassa to show that there can 
be circumstances in which a coup is the only way to oust leadership 
that cannot be effectuated through democratic processes.496  

What is highlighted by these and other scholars is that there 
might be instances in which a coup might create a more favourable 
and democratic outcome.497 However the AU’s definition of UCG and 
its decision-making processes in contemporary situations do not 
allow for such flexibility in valuing the legitimacy of a coup before 
taking measures to probe it. The reasons for staging a coup as well as 
the performance of the incumbent government while in office is not 
taken into consideration by the AU. 498  During the first coup in 
Mauritania in 2005, for example, the military wanted to end the 
autocratic regime in place to establish a democracy. Yet the AU 
merely considered the fact that the military ousts the President and 
thus an unconstitutional change had taken place. Omorogbe states 
that the AU only considers how the government is elected, without 
looking at the government’s performance while in office and the 
claims made by those challenging their performance or good 
governance.499 This seems to indicate that African leaders are still not 
comfortable with making judgements about the performance of 
governments and shows that non-interference is still much more a 
																																																								
495 F. Ikome, Good Coups and Bad Coups: The Limits of the AU’s Injunction on 
Unconstitutional Changes of Government (Institute for Global Dialogue Occasional 
Paper 55, 2007). 
496 Ibid. 
497 Ibid; Sturman, ‘Unconstitutional Changes of Government’, 4. J.I. Levitt ‘Pro-
Democratic Intervention in Africa’ (2006) 24 Wisconsin International Law Journal 
785, Varol, ‘The Democratic Coup d’état’, 297-308. 
498 Omorogbe, ‘A Club of Incumbents?’, 145-146. 
499 Ibid, at 153, 154. 
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reality than the AU documents would want us to believe. The danger 
of neglecting the performance of regimes while in office is also 
stressed by Levitt: ‘by focusing on how a regime came to power rather than 

its behaviour while in power may benefit bad regimes and revamp old 

criticisms of protecting incumbent governments rather than the people’. 500 It 
is therefore suggested by various scholars that it would be preferable 
if the AU adopted a much more nuanced approach when responding 
to unconstitutional changes of government. 501  If a regime has 
structurally undermined democratic institutions, the AU can decide 
postpone taking action in relation to a change of government for a 
certain (to be determined) period.502 If it becomes clear during this 
period that the new regime is undermining democratic procedures, 
the AU could decide to suspend the illegal authorities.503  

While understanding arguments of the scholars discussed in 
the above, the present author would not easily suggest that the PSC 
should halt actions in response to UCGs. Taking no action when a 
coup occurs, for whatever noble cause (e.g. for the sake of democracy 
against an undemocratic ruler) it is staged, might allow a cycle of 
political instability to set in. Taking power via unconstitutional 
means remains unconstitutional, regardless of the motives behind it. 
Alternatively, the PSC can condemn the coup and suspend the 
participation of the de facto authorities, but can lift the suspension as 
soon as the de facto authorities show respect for the constitution by, 
inter alia, transferring the power to the President of the Assembly or 
whoever is assigned in the constitution to be the acting President 
																																																								
500 J. Levitt, Pro Democratic Intervention in Africa 24 Wisconsin International Law 
Journal 785, 790. 
501  Ibid; Sturman, ‘Unconstitutional Changes of Government’, 4; Varol, ‘The 
Democratic Coup d’état’, 297-308. 
502 Ibid. 
503 Omorogbe, ‘A Club of Incumbents?’, 145-146. 
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pending elections, once the President is not in office anymore. In the 
case of Mauritania, as discussed previously, the PSC lifted the 
sanctions ahead of the Presidential elections because it found that the 
constitutional order was restored. The PSC has thus shown that there 
is leeway in deciding on measures, depending on the circumstances 
of the case. Yet this leeway is to present date limited.  

When in addition to the revolutions, the PSC was confronted 
with the military coup in Egypt in 2013, ousting the democratically-
elected President and suspending the recently constitution adopted 
by referendum, the realisation sunk in that in light of the recent 
developments it should rethink its approach to UCG. It therefore 
decided on 5 July 2013 that it was timely to consider the lessons 
learned from all cases of UCG, including the definition and status of 
popular uprisings or revolutions.504 During the 2014 open debate on 
‘Unconstitutional Changes of Governments and Popular Uprisings in 
Africa – Challenges and Lessons Learnt’, participants agreed that the 
popular uprisings in North Africa challenged the existing AU 
instruments on unconstitutional changes of government. They 
affirmed that flexibility and inconsistency in the interpretation and 
application of the instrument affected the credibility of the AU to 
respond adequately and consistently to UCGs. Therefore, a sub-
committee has been assigned to review the existing normative 
frameworks in order to come up with ‘a consolidated AU framework on 
how to respond to situations of unconstitutional changes of government and 
popular uprising’, which has not been presented to present date.505 
 

																																																								
504 AU Peace and Security Council, Communiqué of 5 July 2013 (384th Meeting, Addis 
Ababa) PSC/PR/COMM.2(CCCLXXXIV). 
505	AU Peace and Security Council, Unconstitutional changes of Governments and 
popular uprisings in Africa – challenges and lessons learnt, PSC/PR/BR.(CDXXXII), 29 
April 2014. 



	
	

Chapter 5 AU Collective Security:  
Sanctions, Interventions and Referrals  

	

	 199	

In practice, since the official launch of the AU, 18 coups have been 
successfully staged 506  in 14 AU Member States. 507  While the 
unconstitutional change of government in Madagascar due to 
disputed electoral results occurred prior to the establishment of the 
AU, the coup is considered to be part of the AU’s responses to UCG, 
as the actual suspension is endorsed during its inaugural meeting. 
Further, some scholars see the series of political assassinations in 
Guinea Bissau as a coup d’état. 508  However, since power has 
remained in place according to the constitution, and no illegal 
authority has resumed power, this situation is not considered in the 
current study. Finally, the constitutional coup in 2009 in Niger, by a 
referendum effectively allowing President Tandja to remain in office 
for three more years while his term is expired, has been considered as 
UCG by ECOWAS, but initially not by the AU. The PSC only 
acknowledged in 2010, after other events exacerbated the situation, 

																																																								
506 Following McGowan, ‘African Military Coups d’état, 1951-2001’, at 343, success 
has been defined as having effective power for a week or more and thus requires 
regional mediators to engage with the de facto authorities in order to restore the 
constitutional order. Therefore, the coup in Sao Tome en Principe, which resulted in 
de facto control of the island by the military junta for one week, is also considered a 
successful coup d’état. Mediation efforts by a group of regional and international 
mediators led to an agreement to reinstate the elected government.  One week after 
the coup was staged, ousted President De Menezes was reinstalled.  
507While most scholars and commentators start to count the coups d’état since the 
establishment of the PSC (Williams (2007) Sturman (2009) Omogobere (2011) Engel 
(2010) Witt (2012), the current study includes all coups that are staged since the 
official launch of the AU in July 2002 as it aims to deal comprehensively with AU’s 
collective security system. The 18 cases (up to 2017) are: Madagascar (2002); Sao 
Tomé en Principe (2003), Central African Republic (2003); Togo (2005); Mauritania 
(2005); Mauritania (2008); Guinea (2008); Niger 2009/ 2010; Madagascar (2009); Cote 
d’Ivoire (2010); Guinea Bissau (2012); Mali (2013); Egypt (2013); Central African 
Republic (2013) Burundi (2015); Rwanda (2015); Burundi (2015); The Gambia (2017). 
508 U. Engel, ‘Unconstitutional Changes of Government – New AU Policies in Defence 
of Democracy’ (Working Paper Series, Leipwig 2010). 
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that an unconstitutional change of government had taken place. 
When lifting the suspension in March 2011, the PSC referred to the 
‘return to constitutional order prior to the referendum of 4 August 
2009’, thereby acknowledging ex post that the UCG has taken place at 
an earlier date than previously stated.509  This does not affect the 
number of unconstitutional changes of government, however, since 
the situation in Niger was considered a UCG a few months after and 
thus formed part of the same series of events.  

The UCG in Niger has been labelled differently over the course of 
time. While ex post the PSC acknowledged the illegal referendum 
allowing the President to prolong his office as UCG, initially the PSC 
labelled the coup by the military months later as the moment a UCG 
had taken place. The ex post determination leads to the conclusion 
that the situation in Niger was first and foremost a constitutional 
coup before the military became involved. This conclusion is 
supported by the fact that it can be questioned whether the president, 
at the time the military intervened, could still be considered part of 
the ‘democratically elected government’.  

Yet even without typifying the UCG in Niger as a military coup, 
military overthrow of the government has been the most prevailing 
form of UCG.510 Mercenaries were not identified in any of the cases as 
the key perpetrators of the coup, although they have  assisted the 
main perpetrators in several coups (e.g. in CAR in 2003 and 2013). In 
all the other situations, constitutional coups were staged whereby (i) 
amendments were made to the constitution to alter the procedure 

																																																								
509 AU Peace and Security Council, Communiqué of 19 February 2010 (216th Meeting, 
Addis Ababa) PSC/PR/COMM.2 (CCXVI).  
510 In 8 out of 14 cases, the coup has been labelled as a military coup: Sao Tomé en 
Principe (2003); Mauritania (2005); Mauritania (2008); Guinea (2008); Guinea Bissau 
(2012); Mali (2013) and Egypt (2013).  
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after a sitting President was out of power (Togo, Madagascar); (ii) 
amendments were made for the incumbent government to remain in 
power (Niger 2009, Rwanda, Burundi); or (iii) the incumbent 
government refused to leave power after free, fair, and transparent 
elections (Cote d’Ivoire, Gambia).511 In both coups in the CAR, in 2003 
and 2013 respectively, rebel factions were responsible.  
 

2.2.4 AU’s response to UCG 
	
Authority to impose suspension 
The power to order the suspension of the participation of a Member 
State in case of UCG initially vested in the AU Assembly 512 has been 
explicitly delegated to the PSC through Article 7(g) of the PSC 
Protocol, which determines that the PSC shall institute sanctions in 
case of UCGs.513 Even before the establishment of the PSC, the AU 
Assembly assumed the power to decide on sanctions to rest with the 
Central Organ, while an explicit delegation was lacking.514  Quite 

																																																								
511 While in the case of Comoros the remaining in office of Colonel Bacar can be seen 
as a constitutional coup (refusing to leave office as incumbent President of Anjouan 
and subsequently winning invalid elections) the Presidency of the Union of Comoros 
was still in place. Therefore, the situation in the Comoros is not seen as a coup but as 
a loss of authority in parts of the State.  
512 Rule 4 (g) Rules of Procedure of the AU Assembly, describing the power and 
functions of the AU Assembly. 
513 As discussed previously, the AU Assembly may delegate any of its functions to 
any other organ of the Union. While in the case arrears in contributions to the 
Union’s budget, the Assembly has not explicitly delegated this power to the 
Executive Council, in the case of imposing sanctions when unconstitutional changes 
of government have been taken place, this is the case. This divergent approach makes 
the implicit transfer of powers to the Council of Ministers even more disputable.   
514 When in 2003 the Central Organ recommended the suspension of the Central 
African Republic, there is no subsequent endorsement of the decision by the 
Assembly, as was the case a year earlier with the recommended suspension of 
Madagascar during the inaugural meeting of the African Union in 2002. When in 
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remarkably, under the African Democracy Charter, only sanctioning 
Member States by suspending their participation in the activities of 
the Union is part of the mandate of the PSC. The imposition of any 
other form of sanctions on perpetrators as well as on third Member 
States that have instigated or supported the UCG in another State is 
explicitly left to the AU Assembly to decide.515 Yet in practice, since 
the entry into force of the Peace and Security Protocol, it is the PSC 
rather than the AU Assembly that imposes additional measures on 
perpetrators. The role of the PSC in imposing sanctions is not 
uncontroversial:  in three instances, the PSC has imposed sanctions 
on AU Member States, while they did not ratify the PSC Protocol yet 
(and thus did not subscribe to its authority).516 
 Once an unconstitutional change of government has taken 
place, the AU Chairman and the Chairperson of the AU Commission 
should, according to the Lomé Declaration, publicly condemn such a 
change and should urge a return to constitutional order.517 The PSC 
should subsequently convene an emergency meeting to discuss the 
situation. In all the situations discussed in the above, this happened 
within two days after the coup had occurred.518 While the Lomé 

																																																																																																																																		
2005 the PSC seeks to lift the suspension of the CAR the PSC refers to the decision by 
the Central Organ as Despite the absence of a formal endorsement, the PSC refers to 
the recommendation of the Central Organ as the moment CAR was suspended. 
515 Article 25(6) African Democracy Charter. 
516 (1) CAR has up to March 2003 not ratified the PSC protocol, while the sanctions 
that were imposed on the CAR are lifted by the PSC being sanctioned by the PSC on 
15 March 2003 (not by PSC but by AU); (2) Guinea has been suspended by the PSC 
on 7 august 2008, while it has only ratified the PSC Protocol on 23 December 2013; 
and (3) Mauritania has been suspended by the PSC on 4 august 2005 while ratifying 
the PSC Protocol only on 7 July 2008.  
517 Lomé Declaration under sub d. 
518 The PSC discussed the situation on 19 February 2010, the day after the military 
coup. AU Peace and Security Council, Communiqué of 19 February 2010 (on the 
situation in Niger), PSC/PR/COMM.2 (CCXVII). 
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Declaration prescribes that during this meeting the PSC gives the de 

facto government six months to restore constitutional order and 
simultaneously suspends the government from all the organization’s 
activities, which is contrary to the immediate suspension that is 
prescribed in the Rules of Procedure of the Assembly,519 the African 
Democracy Charter allows for some time to pass before suspension 
will be ordered. According to Article 25(1) of the African Democracy 
Charter, the right to participate shall be suspended with immediate 
effect only after diplomatic initiatives have failed.  

The practice of the PSC is not consistent on this point. In the 
cases of Mauritania in 2008 and Egypt in 2013, the PSC refers to 
‘automatic suspension’ consistent with the Rules of Procedure of the 
Assembly, while in most other cases the PSC explicitly orders the 
suspension.520 When, in contrast, considering the situation in Togo 
(2005) and Guinea (2008), the PSC first expresses its determination to 
suspend the participation of the respective State before actually 
suspending the State in a follow-up decision. 521  In these cases, 
condemning the coup and ordering the suspension is done in 
separate decisions, while in most other instances the suspension was 
ordered in the same decision in which the coup is condemned.  
																																																																																																																																		
 However, the developments on 26 May 2009 and 4 august 2009 can be regarded as 
UCG, as discussed in the above.  
519 Yet Rule 37 of the Rules of Procedure of the AU Assembly States that the 
Assembly shall immediately apply sanctions against the regime that refuses to restore 
constitutional order. 
520 AU Peace and Security Council, Communiqué of 7 August 2008 on Mauritania 
(144th Meeting, Addis Ababa) PSC/PR/Comm (CLIV); AU Peace and Security 
Council, Communiqué of 5 July 2013 (384th Meeting, Addis Ababa) 
PSC/PR/COMM.(CCCLXXXIV).  
521 AU Peace and Security Council, Communiqué of 7 February 2005 on Togo (24th 
Meeting, Addis Ababa) PSC/PR/COMM.(XXIV); AU Peace and Security Council, 
Communiqué of 25 February 2005 on Togo (25th Meeting Addis Ababa) 
PSC/PR/Comm.(XXV). 
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Further, while the adjustments to the constitution for Niger’s 
President Tandja to remain in power were condemned by ECOWAS 
as a coup d’état, the PSC failed to consider this situation from the 
start as an UCG as discussed above. In addition, in the case of Sao 
Tomé en Principe in 2002, the constitutional order was restored one 
week after the coup had taken place. Yet despite its reference to UCG 
after the President was re-installed, the Central Organ failed to 
condemn the situation as a UCG and to take measures accordingly. 
This divergence in dealing with the phenomenon of UCG is 
hampering a firm and coherent response. It gives the impression that 
power politics can still come into play as rules are applied flexibly 
and arbitrarily and undermines the credibility of the PSC. 
Contributing to the assumption that the PSC lacks a coherent 
response is the fact that the PSC itself is inconsistent in making 
reference to the applicable AU instruments when deciding on 
appropriate measures to deal with UCG.  

The suspension of the participation of a Member State in the 
activities of the organization, does not affect AU membership. Thus, 
when a Member State’s right to participation is suspended, it still 
needs to fulfil its obligations towards the Union. The Lomé 
Declaration gives the example of financial obligations, whereas in the 
African Democracy Charter clear emphasis is placed on respect for 
human rights as an obligation that needs to be honoured.522 Here an 
expansion can be witnessed in what is still expected of suspended de 

facto authorities. In effect, the AU will be able to hold de facto 

authorities accountable for a breach of their obligations, including 
human rights, under the African Democracy Charter, provided that 
the respective State has ratified the treaty. This is again a reason why 

																																																								
522 Article 25(2) African Democracy Charter. 



	
	

Chapter 5 AU Collective Security:  
Sanctions, Interventions and Referrals  

	

	 205	

the AU should commit to make use of the sanctions regime in case of 
failure to comply with AU policies and decisions under Article 23(2).  
 
Imposition of additional sanctions  
With the entry into force of the African Democracy Charter, the 
political sanctions of the Lomé Declaration were expanded to include 
other economic, judicial, and political measures, which has been 
affirmed by the Assembly.523  

In 6 of the 18 cases of UCG, additional measures are ordered 
by the PSC  (Mauritania, Guinea, Madagascar, Guinea Bissau, Mali, 
CAR and Burundi) and in one case the Council has only threatened to 
impose additional measures (Cote d’Ivoire).524 Thus the PSC seems to 
have taken more firm action since the adoption of the 2008 African 
Democracy Charter, since all of these situations occurred after 2008. 
While initially some time elapsed between the PSC’s determination to 
order additional sanctions and the decision actually imposing them, 
the latest responses show a firm and resolute implementation of the 
measures (Guinea Bissau within two weeks, Central African Republic 
simultaneously with the suspension).525 Yet it has to be submitted that 
the nature of the conflict in both countries and the recurrent coups 
might have fastened the process to decide to impose additional 
measures.   

																																																								
523 AU Assembly, ‘Decision on the Prevention of UCG and strengthening the capacity 
of the AU to manage such situations’ (February 2010 Addis Ababa) Doc 
Assembly/AU/Dec. 269 (XIV) Rev 1. 
524 While in the case of Cote’ d’Ivoire sanctions are imposed on the rebels while the de 
facto authorities of Mali are suspended from participating in the activities of the 
Union, the rebels are not ‘perpetrators of the UCG’ and thus the measures should be 
seen as means to restore peace, stability and order in Mali.  
525 In the case of Mauritania 6 months and Madagascar 2 years. 
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A codification of an emerging custom of the AU can be 
witnessed in the inclusion of the provision that perpetrators are not 
allowed to run for office or hold any position of responsibility in the 
political institution of the newly elected government.526 The situations 
in Togo (2005) and the Central African Republic (2003) have shown 
that, while the coup d’états have been condemned and considered 
UCGs by the AU, the authority of the de facto authorities staging the 
coups were legalized by the nationals ex post when chosen in the 
Presidential elections.  In this way, coup-stagers are rewarded with 
democratic power. To discourage this undesirable outcome that may 
give rise to other power-seeking groups to try to overthrow the 
government, none of the perpetrators of what is considered a UCG by 
the AU are allowed to run for President or hold any other important 
position in the state structures. In the case of Madagascar, the 
condemnation of this practice has led to adjustments of the list of 
Presidential candidates in 2013.527  

Another important step in responding to coups is 
criminalizing UCGs by bringing perpetrators to justice, either within 
the national jurisdiction or before a competent regional court, which 
is in the process of being established (see section 4 of this Chapter). In 
the case of Guinea Bissau, particular reference was made to liability 
of perpetrators in following Article 25 of African Democracy Charter, 
as it ratified the treaty in July 2011. Member States are ordered to sign 
bilateral agreements, legal instruments on extradition and mutual 
legal assistance to make the trial of perpetrators possible, even in 

																																																								
526 Already in 2003 Article 25 (4) African Democracy Charter. 
527 AU Peace and Security Council, Communiqué of 16 May 2013 (376th Meeting, 
Addis Ababa) PSC/PR/COMM.(CCCLXXVI); AU Peace and Security Council, 
Communiqué of 5 September 2013 (394th Meeting, Addis Ababa) 
PSC/PR/COMM.(CCCXCIV).  
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cases where they manage to escape the country. In the absence of the 
regional court, the PSC urges other Member States to hold 
perpetrators of the UCG responsible, or, as was the case in relation to 
Guinea Bissau, to refer a case to the ICC. To ensure that perpetrators 
will not go into exile abroad, the African Democracy Charter 
incorporated the obligation for Member States to refuse to grant 
asylum to perpetrators. In the case of the CAR in 2013, the PSC 
clearly remembered the AU Member States that they vested certain 
powers in the AU and for that reason the Member States need to 
adhere to the AU’s decisions,528  including the PSC’s demands to 
isolate perpetrators, denying them sanctuary, cooperation, and the 
facilitation of the prosecution of perpetrators if the AU so requests.529  

A further obligation for Member States is that they should 
refrain from aiding and abetting to a UCG in another State. This is an 
important inclusion, as in Africa States have been involved in 
insurgencies against the government of another State, for example 
Eritrea by supporting rebel groups in Somalia, that might lead to a 
UCG. The African Democracy Charter allows for the imposition of 
sanctions against those Member States that foment and support an 
UCG in another State.530 Also the PSC has reaffirmed the obligations 
of third States with respect to perpetrators of UCGs in other States. 
Yet it does change its language when referring to the obligations of 
third States in respect of UCGs.  
 

																																																								
528Establishing the authority to decide from Article 67 and 16 of the PSC protocol and 
other instruments. 
529 AU Peace and Security Council, Communiqué of 24 March 2013 on CAR (24 
March 2013, Addis Ababa). 
530 In accordance with Article 25(6) of the African Democracy Charter, it is the 
Assembly rather than the PSC that is responsible for ordering sanctions in these 
circumstances. 
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The extension of the sanctioning framework and the many 
circumstances under which sanctions can be imposed on different 
actors exemplify the necessity of the establishment of a monitoring 
mechanism to oversee the proper implementation of the whole 
sanction regime in case of UCGs. This is particularly relevant in the 
case of targeted sanctions, since exemptions to the target sanctions 
may be granted on humanitarian grounds or for requirements linked 
to negotiations for a way out of the specific crisis. 531  A similar 
safeguard was already included in the Lomé Declaration, which 
states that in exercising the enforcement of sanctions, careful 
attention should be paid to ensuring that ordinary citizens do not 
suffer disproportionately.532  According to the Lomé Declaration, this 
has to be implemented by an implementing mechanism, which has to 
be promptly established as the Central Organ’s Sanctions Sub-
Committee. Yet it took until 2009 before the PSC to decide on its 
establishment.533 Further, in following the Ezulwini Framework, a 
Manual on Sanction Measures was meant to be drafted providing for 
the sanctions that could be applied and guidelines on the granting of 
exemptions.534 So far, this Manual has not been adopted. 
 
Return to constitutional order 
The suspension and additional sanctions that are ordered by the PSC 
will be lifted once a State ‘has returned to constitutional order’. 
																																																								
531  Conclusions of the Peace and Security Council Retreat held in Ezulwini, 
Swaziland, from 17 to 19 December 2009, as adopted by the 213th meeting of Council 
held on 22 December 2009; AU Peace and Security Council, Communiqué of 19 
February 2010 (216th Meeting, Addis Ababa) PSC/PR/COMM.1(CCXVI).  
532 Lomé Declaration 2001. 
533 AU Peace and Security Council, Communiqué of 13 March 2009 (178th Meeting, 
Addis Ababa) PSC/PR/Comm 3 clxxviii. 
534 Ibid; ‘Manual on Sanction Measures’; and Ezulwini Framework, under J. 
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Surely, what is required to return to constitutional normalcy in a 
particular State will depend on the circumstances of the situation. 
While sometimes the re-instalment of the elected President is still a 
viable option, as was the case in Sao Tomé en Principe, in other 
instances the situation has deteriorated such that a full transitional 
process, concluded with the holding of elections, has been the only 
way to restore constitutional order. In many instances, what is 
needed to restore constitutional normalcy in a particular situation can 
even change over time, and the PSC seems to be flexible in 
recognition of that.  

In most cases, the PSC urged for a transitional process 
accumulating in the holding of free, fair, and transparent elections, 
which would then mark the return to constitutional order. At times, 
the PSC added the actual taking of office by the new President as an 
additional requirement in order to determine that a situation 
returned to constitutional normalcy.535  While this might seem an 
atypical insertion, in some cases mere elections do not necessarily 
lead to the establishment/reaffirmation of the constitutional order, 
but might be cause for renewed tensions as the stand-off in Cote 
d’Ivoire has shown.  

Not in all situations of UCG, the PSC waited until the whole 
electoral process was completed to conclude that constitutional order 
was restored and thus sanctions (in the form of suspension) could be 
lifted. In the case of Mauritania in 2008, the progress made in the 
transitional process, inter alia, by the establishment of a national 
transitional union government, the President handing over his 
mandate to the people, and the President of the Senate taking over as 

																																																								
535 AU Peace and Security Council, Communiqué of 22 April 2013 on Madagascar 
(368th Meeting, Dar-es-Salaam, Tanzania) PSC/MIN/COMM.(CCCLXVIII).  



	
	
	Chapter 5 AU Collective Security: 
Sanctions, Interventions and Referrals 

	

 
	

210	

acting President, was enough for the PSC to conclude to lift the 
suspension nearly one month ahead of the Presidential elections.536  

The flexibility of the PSC in determining when sufficient 
requirements are met to speak of a return to constitutional order is 
necessary to respond to the various situations of UCG and the rapidly 
changing circumstances that might follow its occurrence. It should, 
however, ensure that it treats similar cases in the same way. While it 
lifted the sanctions in Mauritania ahead of the Presidential elections, 
it refused to do the same in the case of Guinea Bissau, despite a 
request made by ECOWAS, showing the sub regional support for the 
earlier lifting. In these situations, the AU Sanction Committee can 
play a vital role in ensuring that the responses to UCG are coherent 
and the same standards are applied to similar cases.  The proposed 
Manual on Sanctions could be helpful in this regard. 
 

2.3 Sanctions to restore peace and security 
Apart from the specific provisions on sanctions in the AU 
Constitutive Act discussed above, the PSC has decided on the 
imposition of sanctions in several situations in which the peace and 
stability of the continent is at stake. Apart from the targeted sanctions 
in the case of UCGs that are previously discussed, the PSC has 
ordered sanctions in cases that do not fit the above-discussed 
grounds for imposing sanctions. Apart from cases of UCGs, sanctions 
were imposed because of threats to peace and security to which the 
PSC wished to respond. In the absence of an explicit sanctions 
provision in relation to peace and security, it has been suggested that 
sanctions can be ordered by the PSC under Article 4(j) of the AU 

																																																								
536 AU Peace and Security Council, Communiqué of 29 June 2009 (196th Meeting, 
Addis Ababa) PSC/MIN/COMM.(CVCVI).  
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Constitutive Act, allowing for an intervention with the consent of the 
Member State concerned to restore peace and security. This would 
imply a broad definition of intervention under Article 4 of the AU 
Constitutive Act.  
 

2.3.1 Ratio 
In the case of the CAR, for example, the PSC decided to impose 
sanctions on the Seleka rebel group the moment it violated the 
ceasefire agreement concluded with the government. At that moment 
in time, the rebel group has not taken power (which it would the next 
day) so the sanctions could not have been authorised on the basis of a 
UCG. Article 23(2) is not applicable either since the addressee of this 
sanction regime is the Member State, while here individuals of the 
rebel group are placed under targeted sanctions.  In this case it can be 
submitted that Article 4(j) of the AU Constitutive Act that an 
intervention at the request of Member State in order to restore peace 
and security forms the legal basis for justifying the implementation of 
punitive measures. However, problematic however in every decision 
that is arguably made on the basis of Article 4(j) of the AU 
Constitutive Act is that the PSC fails to mention the explicit legal 
ground for action and thus leaves it open for discussion whether this 
is indeed the case. Another example of the imposition of sanctions 
under Article 4(j) was the decision of the PSC to endorse the targeted 
sanctions imposed by Intergovernmental Authority on Development 
(IGAD) against all those hindering the on-going efforts towards 
reconciliation, peace, and stability in Africa.537 The PSC requested the 

																																																								
537  IGAD Council of Ministers, Communiqué of 18 November 2008 (30th 
Extraordinary Session); AU Peace and Security Council, Communiqué of 22 
December 2008 on Somalia, (163th Meeting, Addis Ababa) PSC/MIN/Comm.4 
(CLXIII), para 10. 
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AU Commission to establish a list of individuals and entities to 
whom sanctions should be imposed.538 Further, in the case of Mali, 
targeted sanctions were ordered against the rebel groups in the 
Northern part of the State as a means to force them to refrain from 
violence and in full support of an earlier decision by ECOWAS.539 
 

2.3.2 AU’s response 
In relation to targeted sanctions to restore peace and stability, it has 
been the PSC who ordered the sanctions. Yet when following the 
reasoning that these measures are to be considered Article 4(j) 
interventions, then the AU Assembly should have the final say in 
ordering these sanctions. Both the PSC Protocol as well as the Rules 
of Procedure of the AU Assembly (RoP of the AU Assembly) confirm 
this competence. Whereas the PSC Protocol speaks in Article 7 of PSC 
powers to ‘approve the modalities for intervention by the Union in a 
Member State, following a decision by the Assembly, pursuant to 
Article 4(j) of the Constitutive Act’, Rule 4(f) of the RoP of the AU 
Assembly States that the AU Assembly will ‘decide on intervention in 
a Member State at the request of that Member State in order to restore 
peace and security’. Therefore, it needs to be clarified on the basis of 
which legal provision the PSC indeed ordered such measures. Since 
the AU Assembly has never objected to the PSC ordering these 
sanctions, the competence to impose sanctions on the basis of Article 
4(j) of the AU Constitutive Act can be considered to be implicitly 
delegated to the PSC. 
 

																																																								
538 AU Peace and Security Council, Communiqué of 11 March 2009 on Somalia (177th 
Meeting, Addis Ababa) PSC/PR/COMM.(CLXXVII). 
539 AU Peace and Security Council, Communiqué of 3 April 2012 on Mali (316th 
Meeting, Addis Ababa) PSC/PR/COMM.(CLXXVII). 
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2.3.3 AU sanctions regime and RECs 
The AU seeks to ensure an effective and prompt response to threats 
to peace and stability in Africa by cooperating with other actors 
involved. The cooperation between the AU and RECs is formalised 
under the 2012 MoU AU/RECs/CMs, stressing the primary 
responsibility of the AU in ensuring peace and stability in Africa and 
the essential role of the RECs as building blocks of the APSA.540 While 
stressing its authority, the RECS may take the lead in taking measures 
and addressing crisis situations on the basis of subsidiarity and 
comparative advantage.  Whether and to what extent RECs are 
involved in the implementation of the AU sanctions regime appears 
to depend considerably on the particular context and the grounds on 
which sanctions are ordered, as well as the particular REC being 
involved in the situation.  

As discussed above, up till now sanctions in case of a Member 
State’s failure to comply with AU decisions and policies have not 
been invoked. With regards to the sanctions regime in response to 
UCGs, the RECs have played an important role, while the extent of 
harmonisation of the efforts differs considerably. Particularly 
ECOWAS, IGAD, and ECCAS have been active in this regard.  It 
seems as if the AU and the RECS have maintained a flexible 
relationship as far as the sanctioning of illegal authorities is 
concerned. In some instances, the AU takes the lead and in others this 
is done by the sub-regional organization in question, after which the 
AU follows suit. In the case of Madagascar, for example, the AU 
clearly took the lead in taking measures after the unconstitutional 

																																																								
540 Memorandum of Understanding on Cooperation in the Area of Peace and Security 
between the African Union, the Regional Economic Communities and the 
Coordinating Mechanisms of the Regional Standby Brigades of Eastern Africa and 
Northern Africa (adopted in 2012) (AU/RECS MoU).  
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change of government took place. The AU suspended the Member 
State before SADC did, and also, when the suspension was lifted 5 
years later, the decision of SADC to lift the suspension followed the 
AU decision.541  Both the AU and ECOWAS have referred to the 
principle of subsidiarity in justifying the lead role of the regional 
mechanism, in accordance with Article IV(iv) of the MoU 
AU/RECs/CMs.542 
 
In some exceptional cases, the AU took another decision regarding 
the same situation as the relevant sub-regional organisation and this 
immediately spurred debates about the principle of subsidiarity with 
regard to both their competences. In the case of Guinea Bissau, for 
example, ECOWAS had already lifted the suspension of Guinea 
Bissau’s participation in the organisation, as they regarded the 
developments that had taken place in the country as sufficient to 
conclude that constitutional normalcy was restored and requested the 
AU to follow suit.543 Yet the PSC, while acknowledging the decision 
of the ECOWAS Authority, decided to maintain the suspension.544 
Both organisations are part of the same architecture (the APSA), and 

																																																								
541 On the suspension of Madagascar: AU Peace and Security Council, Communiqué 
of 20 March 2009 (181th Meeting, Addis Ababa) PSC/PR/COMM.(CLXXXI), para 4.; 
SADC Heads of State and Government, Communiqué of 30 March 2009 
(Extraordinary Meeting). On the lift of the suspension of Madagascar: AU Peace and 
Security Council, Communiqué of 27 January 2014 on Madagascar (415th Meeting, 
Addis Ababa) PSC/PR/COMM.(CDXV), para 7. SADC, Communique of 30 January 
2014, (Extraordinary Summit, Addis Ababa), para 14. 
542 AU Peace and Security Council, Communiqué of 24 April 2012 (319th Meeting 
Addis Ababa Ethiopia) Doc PSC/MIN/COMM/1. (CCCXIX); ECOWAS Authority, 
Communiqué of 26 April 2012 (Extraordinary Summit of ECOWAS HSG, Abidjan).  
543 ECOWAS Authority, Communiqué 11 November 2012 (Extraordinary Session, 
Nigeria). 
544 AU Peace and Security Council), Communiqué of 16 January 2013 (351st meeting 
Addis Ababa) PSC/PR/COMM (CCCLI) para 6. 
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thus would have to speak with one voice and decide in harmony 
whether in a particular situation that is marked as a UCG sufficient 
measures are taken to speak of a restored constitutional order.  

 
2.4 AU sanctions regime and UN 

The compatibility of the AU’s sanction regime with the UN Charter 
should be considered on the basis of Chapter VIII. In principle, the 
AU as a regional organisation can take autonomous action to respond 
to a regional conflict. Only in relation to enforcement action should 
the AU  seek Security Council authorisation, placing enforcement 
action under the scrutiny of the UN.545  The question is whether 
sanctions should be considered enforcement action under Article 
53(1) of the UN Charter or not. If sanctions are to be considered 
enforcement action under Article 53(1) of the UN Charter, the 
sanctions regime of the AU is incompatible with the UN Charter, 
since the AU is not involving the Security Council through prior 
authorisation.  

What is meant with enforcement action is not explained in the 
UN Charter or in the travaux préparatoires. As a result, since the 
adoption of the UN Charter, there has been debate about whether 
enforcement action includes both military and non-military 
measures, or is limited to measures involving the use of force.546  

The wording and the purpose of enforcement action suggests 
that the focus of the action is on the aggressor who is to be compelled 
to alter behaviour that is considered to threaten international peace 

																																																								
545 Article 53 (1) UN Charter. 
546  Abass, Chapter VIII regional organisations, argues that enforcement action 
includes non-military measures such as sanctions. In contrast, Walter convincingly 
argues the opposite, commentary on the UN Charter, Regional Arrangements Article 
53, p. 1481. 
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and security. Since Chapter VIII of the UN Charter is not giving any 
indication as to how the term enforcement action should be 
interpreted, one can look at the function of Chapter VII of the UN 
Charter, consisting of the collective security measures the Security 
Council can take and from which regional action under Chapter VIII 
is derived. Both Article 41 (non-military measures) and Article 42 
(military measures) provide legal justifications for measures 
otherwise contrary to international law. Article 42 is, however, 
unique in the sense that – apart from the right to self-defence under 
Article 51 – it is the sole provision that can justify action that would 
otherwise violate the prohibition on the use of force of Article 2(4) of 
the UN Charter, a norm of ius cogens. 

The uniqueness of the Security Council’s power under Article 
42 of the UN Charter, according to Walter, clarifies the purpose of the 
requirement of Security Council authorisation in Article 53 of the UN 
Charter: it ensures control of the Security Council over action which 
would otherwise contravene the prohibition on the use of force 
contained in Article 2(4) of the UN Charter.547 The authorisation by 
the Security Council should thus be leading in determining the scope 
of enforcement action under Article 53(1) of the UN Charter.  

Thus, on the basis of the above analysis, the present author is 
of the view that only military measures (and not non-military 
measures such as sanctions) are classified as enforcement action and 
thus require Security Council authorisation. This would mean that 
the AU’s sanction regime is compatible with the UN Charter. 
	

																																																								
547 Walter, Article 42, UN Charter Commentary. 
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2.5 Competence of the AU, the UN, and RECs in case of 
sanctions 

The principles of subsidiarity, complementarity, and comparative 
advantage underlie the relationship of the UN and the AU on the one 
hand and the AU and RECs on the other.  This means that what can 
be better done at the lowest level possible should be done at that 
level, based on proximity to the issue at hand. While subsidiarity 
alone implies that when action at the lowest level (e.g. RECs/RMs) 
fails, it is taken to the next level (the AU) up until the ultimate level. 
Practice shows a more complex picture where a REC may be the actor 
with the main responsibility but can only effectuate change with the 
contribution of the AU and the UN, in accordance with the principles 
of complementarity and comparative advantage.  
 
What is problematic in practice is that the overlap of legal mandates 
and absence of clarity on methods to coordinate responses and to 
know who determines when and whether responsibility shifts to 
another organ(isation) results in confusing situations that hamper or 
even frustrate peace processes. While efforts have been made to 
improve UN-AU and AU-REC coordination, operationalization has 
been slow. The 2016-2020 APSA Roadmap clearly observed the 
limited implementation of the 2008 MoU due to lack of 
harmonization and lack of shared understanding of core principles 
such as each other’s comparative advantages.548  Further, what is 
interesting is that while efforts have been undertaken to clarify and 
improve UN-AU and AU-REC coordination, there have not been 

																																																								
548 AU Commission, ‘African Peace and Security Architecture. APSA Roadmap 2016–
2020’ (December 2015), pp. 21, 33 and 56.  
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efforts to strengthen the tripartite partnership between the UN-AU-
REC. 
 

3. INTERVENTIONS 
 
While sanctions (section 1) and criminal prosecution (section 3) can 
be regarded as coercive measures falling short of armed force, the AU 
also has two intervention options at its disposal that include military 
armed force. Under the specified circumstances in Article 4(j) and 
4(h) of the AU Constitutive Act, the AU may either intervene itself or 
allow other Member States (as a “coalition of the willing and able” or 
as regional grouping) to act on its behalf.549  In this section, the 
modalities of the intervention options and their practical application 
will be discussed as well as its compatibility with the UN collective 
security system.  
  
Stemming from the cardinal principles of collective security, the 
prohibition on the use of force between Member States, and the 
peaceful resolution of conflicts, non-intervention forms the basis of 
relations between AU Member States.550 As an exception to non-
intervention, AU members have decided on the possibility of 
intervention within each other’s sovereign territory, either at their 
own request to restore peace and security (Article 4(j) of the AU 
Constitutive Act) or without the explicit permission of the respective 
Member State in cases of grave humanitarian circumstances (Article 
4(h) of the AU Constitutive Act). In these circumstances, it is the AU 

																																																								
549 Although it is clear that the AU has a full range of peaceful measures at its 
disposal to curb situations that may trigger intervention, the current thesis limits to 
discuss coercive measures, falling short of armed force and including armed force. 
550 Article 4 (e), (f) and (g) AU Constitutive Act. 
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that intervenes.	 In this way, the non-interference of Member States 
into the internal affairs of other Member States is not infringed upon 
(Article 4(g) of the AU Constitutive Act). 551  

The intervention options are termed in the form of ‘Principles’ 
that lead the AU’s policy. According to Maluwa, principles have 
stirred law-making during the OAU era and continue to do so with 
the transition to the AU.552 The principles alone do not give sufficient 
guidance for its implementation. Therefore, successive regulations, 
directives, and/or resolutions are concluded to ‘fix, illuminate and 
specify’553 the scope and limit to ‘determine the constitutive elements 
of the principle’.554 Therefore, the principles of Article 4 of the AU 
Constitutive Act should be read in conjunction with other relevant 
AU decisions. As will be shown in the discussion below, currently the 
scope and limits of the intervention options are by far not sufficiently 
crystallized.  
 

																																																								
551 In this way, the non-interference of Member States into the internal affairs of other 
Member States is not infringed upon (Article 4 (g) AU Constitutive Act). See, inter 
alia, K. Kindiki, ‘The Normative and Institutional Framework of the AU relating to 
the Protection of Human Rights and the Maintenance of International Peace and 
Security. A Critical Appraisal’ (2003) 3 African Human Rights Law Journal 97, 106; 
Puley, ‘The Responsibility to Protect: East, West and Southern African Perspectives 
on Preventing and Responding to Humanitarian Crises (Working Paper, Project 
Ploughshares, 2005) 9; See, Kuwali, ‘The end of Humanitarian intervention: 
Evaluation of the African Union’s Right of Intervention’ (2009) 9 African Journal of 
Conflict Resolution 41. 
552 T. Maluwa, ‘International Law-Making in the Organization of African Unity: An 
Overview (2000). 12 Afr. J. Int'l & Comp. L. 201, 216. 
553 Maluwa (2000) 215. 
554 M. Wembou, L'OUA a laube du XXIe si&cle: bilan, diagnostic et perspectives, (Paris: 
LGDJ, 1995), in Maluwa (n 118) 215. 
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3.1 Forms of intervention 
While the possibility of intervention is included in the AU 
Constitutive Act, the PSC Protocol, and the Common African Defense 
and Security Policy, there is no clear indication what kind of 
intervention is referred to in these documents. Although the type of 
intervention is irrelevant when requested by a respective Member 
State itself, it does become pertinent when requested without the 
permission of the respective Member State.555 

Interventions in this study are coercive measures that impact 
the functioning of the State, being the ordering of criminal 
prosecution without the concerned State consenting to it and military 
measures.556 Other, non-coercive measures fall under the peaceful 
resolution of conflicts and thus outside the ambit of Article 4(h) and 
4(j).557  In this section, the deployment of military force in response to 
threats of collective peace and security is discussed. That military 
enforcement action forms part of Article 4(h) follows from the raison 

d’être of the principle. Since Article 4(h) is meant ‘to endow the 
continental organization with sufficient powers to intervene, if 
another Rwandan Genocide is looming on the horizon’, as suggested 
by Kioko, it is safe to conclude that intervention entails military 

																																																								
555 This would mean that military force is used against the will of the Member State in 
question, amounting to acts that are in violation of the general prohibition on the use 
of force of Article 2(4) UN Charter and the principle of non-interference in the 
internal affairs of Member States (Article 2(7) UN Charter) when not authorised by 
the UN Security Council or when not in response to an act against which self-defence 
is justifiable (Article 51 UN Charter). 
556 The ICISS in its 2001 report follows an identical reading of intervention: See, ICISS, 
Responsibility to Protect: Report of the International Commission on Intervention 
and State Sovereignty (ICISS) (IDRC, December 2001) para 1.38. Further, the SC in 
deciding on measures involving the use of force, have authorized the imposition of 
these measures in a number of cases. 
557 Article 4(e) AU Constitutive Act. 
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measures as only the deployment of military troops with an 
enforcement mandate would have been able to halt the genocide.558 
This reading is supported by the fact that the PSC Protocol requires 
the establishment of the African Standby Force (ASF) with both 
military and civilian contingents ‘to ensure rapid deployment at 
appropriate notice’.559 
 
In following the deployment scenarios of the ASF, the AU can 
authorize the entire spectrum of peace operations, ranging from 
small-scale peace operations to large interventions.560 In following the 
crisis management scenarios envisaged for the ASF, different types of 
missions can be authorised: AU/regional military advice to a political 
mission; AU/regional observer mission co-deployed with a UN 
Mission, Stand-Alone AU/regional observer mission; AU/regional 
peacekeeping force for Chapter VI and preventive deployment 
missions (and peace building); AU peacekeeping force for complex 
multidimensional peacekeeping missions, including those involving 
low-level spoilers; and AU’s intervention in case of grave 
circumstances, e.g. in genocide situations where the international 
community, does not act promptly.561 Interestingly, here the primary 
responsibility to react is placed at the level of the international 

																																																								
 
559 Article 13(1) PSC Protocol; Kindiki, ‘The Normative and Institutional Framework 
of the AU’, at 113. 
560 Williams, ‘The Peace and Security Council of the African Union’, at 606-610. 
561 AU Expert Meeting, ‘Roadmap for the Operationalization of the African Standby 
Force’: Expert Meeting on the relationship between the AU and the Regional 
Mechanisms for Conflict Prevention, Management and Resolution (22 February – 3 
March 2005, Addis Ababa) AU Doc. EXP/AU-RECS/ASF/4(i) Annex A under I. 
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community, thus underlining the existence of a hierarchy in security 
responses in responding to humanitarian crises.562 
 

3.2 Intervention to restore peace and security 
 
Under Article 4(j) of the AU Constitutive Act, Member States have 
been given the right to request an intervention by the Union in order 
to restore peace and security. The AU missions enforced thus far 
seem to fall under this particular provision, although the PSC never 
specifies the provision on the basis of which it authorizes the 
deployment of missions.  
 

3.2.1 Meaning of intervention at the request of a Member 
State 

	
At the request of a Member State 
When reading Article 4(j) of the Constitutive Act, it can be suggested 
that the provision does not clarify unambiguously the addressee of 
the provision. Both the AU Act and the PSC Protocol do not specify 
whether the request for AU intervention can be made either by the 
State facing the problem of threat to peace and security or by any AU 
Member State. The most logical request is that of the incumbent 
government of the concerned State on the basis of its sovereign 
powers. This would imply that Article 4(j) codifies consensual 
intervention. It is a generally accepted principle that consent may 
validate otherwise wrongful military interventions.563 Yet arguably 

																																																								
562 Ibid. 
563 ILC Draft Articles on State Responsibility, Article 20 (‘circumstances precluding 
wrongfulness’) States ‘valid consent by a State to the commission of a given act by 
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the scope of Article 4(j) appears to be much broader. While it is 
possible that Member States consent to intervention of the AU to 
restore peace and security, the provision simultaneously allows for 
the other Member States to make use of their right to request for an 
intervention to restore peace and security in another State.564 When 
interpreting the provision this way, the AU seems to have provided 
for the opportunity for AU Member States to interfere by means of 
requesting an intervention, in case the government of a particular 
State is involved in a situation that is threatening peace and security 
or in responding to atrocities in case a government is unwilling to 
request an intervention itself.  
 
Peace and security 
Further guidance on what constitutes a threat to peace and security is 
not given by the AU Constitutive Act or supportive documents and 
thus seems to allow for a great degree of flexibility on the part of 
Member States, after approval by the AU, to consider situations as 
threatening peace and security. While the AU has claimed to embrace 
the idea of human security over State security, the notion of (threats 
to) security have been defined fairly strictly by the PSC.565 When 
considering intervention options in practice, the PSC has devoted 
little attention to non-military dimensions of security, thus focusing 
on conventional threats to peace and security.566 Yet if security is 
understood as being about alleviating the threats faced by Africa’s 
people rather than its States, an expansive threat agenda is 
																																																																																																																																		
another State precludes the wrongfulness of that act in relation to the former State to 
the extent that the act remains within the limits of that consent. 
564 Omorogbe, ‘Can the African Union Deliver Peace and Security?’, at 6. 
565 See Chapter 4 of this study. 
566 P.D. Williams, ‘Thinking about Security in Africa’ (2007) 83:6 International Affairs 
1021, 1027-1034. 
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unavoidable. Williams, therefore, emphasizes the need to not only 
define violence as threat to security but also health challenges and 
environmental degradation.567 The handling of the Ebola crisis by the 
PSC can be considered as a development towards human security 
(rather than military security). However, in the context of the 
deployment of the military in restoring peace and security, the focus 
on conventional threats to peace and security is valid.  

What is further interesting to note is that there might be future 
overlap between Article 4(j) and Article 4(h) of the AU Constitutive 
Act. While Article 4(j) foresees in interventions to restore peace and 
security, the amendments to Article 4(h) allow for an intervention in 
case of a serious threat to legitimate order. 568 
 
Consent 
Intervention under Article 4(j) is at the request of the Member State 
concerned. The explicit mentioning of measures to be taken at the 
request of the Member State concerned leads the present author to 
conclude that the mere fact of ratifying the AU Constitutive Act, 
constituting Article 4(j) intervention, is not enough to imply consent 
to the measures taken. A Member State does not offer a carte blanche 
for intervention in its Member State, but will request for it when the 
situation so requires. 
 

																																																								
567 Ibid. 
568  This inclusion may seriously undermine the application of Article 4(h) 
Intervention for the sake of people against severe humanitarian suffering by their 
own authorities.  
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3.2.2 AU interventions (with the consent of the Member 
State concerned) 

In contrast to the near-absence of deployed missions during the OAU 
area, the AU has during the last decennium authorized the 
deployment of several AU missions. All interventions have taken 
place at the request of the de facto authorities to maintain, contribute, 
or establish peace and stability in the respective State. On the basis of 
the consent of the Member State in question and the specific mandate 
of the missions, the interventions can be regarded as falling under 
Article 4(j) of the AU Constitutive Act. Yet the PSC has never 
specified the legal basis for the authorization of missions. 

Interventions have been authorized under a variety of 
circumstances: to monitor cease-fire, to maintain, contribute to or 
enforce peace and security, and to reinstall the authority of the 
government. All the interventions have in common that these are 
interventions with the consent of the concerned Member State. 
	
The African Union deployed its first mission to Burundi in April 
2003.569 Since its independence in 1962, Burundi has been torn by 
ethnic conflicts over political power between Hutus (85%) and Tutsis 
(15%), with the latter group having disproportionate levels of power 
since 1962. When in 1993 a multi-party system was introduced and 
the first democratically elected Hutu President Ndadaye took office, 
there was hope that his regime would create stability for the 

																																																								
569 For an analysis of AMIB, see: F. Agoagye ‘The African Union Mission in Burundi: 
Lessons Learned From the First African Union Peacekeeping Operation’ (2004)  2 
Conflict Trends; T. Murithi, ‘The African Union’s evolving role in peace operations: 
the African Union Mission in Burundi, the African Union Mission in Sudan and the 
African Union Mission in Somalia’  17 African Security Review 1; H. Boshoff, W. Vrey 
and G. Rautenbach The Burundi Peace Process From civil war to conditional peace (ISS 
Monograph Series 171, July 2010). 
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country.570 Yet this hope was not long-lived: nearly 3,5 months after 
his inauguration, the President was assassinated on 21 October 1993, 
causing a new outburst of armed rebellions and intensified attacks 
against the government. International and regional mediation efforts 
pressured the government and the rebel groups to enter into peace 
negotiations, which eventually started off in 1996 and resulted in the 
Arusha Peace and Reconciliation Agreement of 28 August 2000.571 
While ceasefire agreements were signed between individual armed 
groups and the government, no single comprehensive and binding 
ceasefire agreement was concluded until 2006. The absence of an 
inclusive truce made the UN reluctant to provide for an international 
peacekeeping force upon request by the government of Burundi, as 
the Arusha agreement prescribed. Finally, the Burundi President 
Buyoya requested the African Union for an African peacekeeping 
force to oversee the implementation of the ceasefire agreements.   On 
2 April 2003, the Central Organ of the Mechanism for Conflict 
Prevention, Management and Resolution authorised a peacekeeping 
force of more than 3000 troops, solely from AU Member States, with 
the aim of monitoring the peace process and provide security, 
pending the deployment of a UN peacekeeping force.572 The Central 
Organ made no explicit reference to the legal basis for authorising the 
AU mission to Burundi. Since it was requested by the Burundian 
government, it could be considered a mission with the consent of the 
Member State. The reluctance of the UN to make an international 
peacekeeping mission available shows the precarious situation in 
which the AU mission was established. Further, the fact that not all 
parties to the conflict had consented to the presence of a 

																																																								
570 Arusha Peace and Reconciliation Agreement (28 August 2000).  
571 F. Agoagye, ‘The African Mission in Burundi’, at 9. 
572 OAU Central Organ, Decision on Burundi (2 April 2003) MEC/AMB/Comm. (XCI). 
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peacekeeping force makes the African Union Mission to Burundi 
(AMIB) delicate. Despite the difficult circumstances, the mission has 
been praised for establishing relative peace with only limited 
financial and logistical resources with the exception of the rural 
province of Bjumbura, where the situation remained unstable until 
the Forces Nationales de Liberation (FNL) became part of the 2006 
peace process. Since the AMIB was from the outset an interim 
mission, pending the deployment of a UN mission, some donors 
preferred to fund the UN mission instead. On 1 June 2004, AMIB was 
officially taken over by the United Nations Operations in Burundi 
(ONUB). In this way, AMIB set precedent for Africa-led operations in 
the context of UN peacekeeping. 
 
The second peacekeeping mission the AU has deployed is the AU 
Mission in Sudan (AMIS) in response to the conflict in Darfur 
between the Darfurian rebel groups and the armed forces of the 
Government of Sudan, supported by the proxy fighting force 
Janjaweed.573 The conflict leading to the worst humanitarian crisis of 
the 21st century is rooted in longstanding and traditional tensions 
between the agrarian African and nomadic Arab tribes and is 
exacerbated by conflicts over land as a result of excessive droughts 
and the Darfur African tribes’ deeply-rooted belief that the 
governments of Sudan systematically marginalized them by pursuing 
policies in favour of Arab tribes. 574  While numbers vary among 
reports, it is estimated that more than 300,000 people have died 
																																																								
573 For a more in-depth analysis of the context and conduct of the mission, see: A. 
Abass, ‘The United Nations, the African Union and the Darfur Crisis: Of Apology 
and Utopia’ (2007) Netherlands International Law Review 415; Tim Murithi, ‘The 
African Union’s Foray into Peacekeeping: Lessons from the Hybrid Mission in 
Darfur’ (2009) 14 Journal of Peace, Conflict and Development. 
574 Abass, ‘The United Nations, the African Union and the Darfur Crisis’. 
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directly as a result of the on-going conflict, nearly 2 million people 
have been internationally displaced, and more than 200,000 have fled 
into neighbouring Chad.575 In response to this crisis, the AU-initiated 
diplomatic resolution of the conflict through the Inter-Sudanese 
Peace Talks in 2004, followed by several ceasefire agreements and 
finally resulted in the signing of the Darfur Peace Agreement (DPA) 
between the warring parties in 2006.576 In accordance with the 2004 
N’Djamenda Ceasefire Agreement, the PSC decided to establish a 
military observer mission, AMIS I, to observe the cease fire and other 
related agreements as well as to provide humanitarian assistance.577 
After the signature of the DPA, the mandate was expanded to protect 
civilians as well. While to some this could have been a significant test 
case for the AU’s readiness to deploy an Article 4(h) intervention in 
response to the alleged war crimes, crimes against humanity, and 
maybe even genocide committed, it resulted in a peacekeeping 
mission by agreement. The refusal to invoke Article 4(h) in relation to 
the crisis in Darfur has been considered as a serious draw to the 
commitment of the AU to apply the norm.578 From the very first 
decision, the AU has moved quickly to single out the existence of 

																																																								
575United Nations, Report of the International Commission of Inquiry on Darfur to 
the Secretary-General (25 January 2005, Geneva) UN Doc. S/2005/60; K. Kindiki, 
Intervention to protect civilians in Darfur: Legal dilemmas and policy imperatives, (ISS 
Monograph Series 131 2007) at 4; K. Powell, The African Union’s Emerging Peace and 
Security Regime: Opportunities and Challenges for Delivering on the Responsibility to 
Protect (The North South Institute Working Paper May 2005), at 41.   
576 Darfur Peace Agreement (5 May 2006, Nigeria).  
577Annexure 1: Humanitarian Ceasefire Agreement of 08/04/2004 in: Darfur Peace 
Agreement (5 May 2006, Nigeria). AU Peace and Security Council, Communiqué of 
25 May 2004 (10th Meeting, Addis Ababa) PSC/AHG/Comm.(X); AU Assembly, 
Decision on Darfur (3rd Ordinary Session, July 2004, Abuja) Assembly/AU/Dec.54 
(III). 
578 P.D. Williams, ‘Origins and Development of the African Union’s Security Culture’ 
(2007) African Affairs 253, 277. 
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genocide, while emphasizing the seriousness of the humanitarian 
situation. 579  Yet while singling out the existence of atrocities 
amounting to genocide or genocidal intent, the AU Member States 
acknowledged the occurrence of mass atrocities and subsequently 
refused to appoint President Omar Al-Bashir as the Chairperson of 
the AU Assembly in 2005. This could have served as basis for an 
Article 4(h) intervention. In this context, Williams submitted that 
‘while the AU has institutionalized the principle, the norm has not 
been internalized to the extent that the organization is willing to 
challenge the sovereignty of one of its more powerful members, even 
though that member has engaged in norm-violating behaviour.’580 
Due to the availability of limited troops in contrast to the large 
territory and financial and logistical constraints, the AU was unable 
to complete its mandate and to prevent the continuation of armed 
conflict and related human rights abuses, although it did contribute 
to reducing the intensity of the conflict and limiting the worsening of 
the humanitarian situation. This is where the negotiations started 
between the UN and the AU for the UN to take over the missionwith 
the UN. With the Government of Sudan (GoS) only consenting to a 
mission where the AU also formed part of, AMIS was transformed in 
a hybrid UN-AU mission for Darfur.  
 
The first pro-democratic intervention to reinstall the authority of the 
de facto authorities was been the mission in the Comoros in 2006. 581 
The history of the Comoros, which consists of three islands in the 

																																																								
579 Ibid. AU Assembly, Decision on Darfur’, para. 2. 
580 Williams, ‘African Union’s Security Culture’, 278. 
581 E. Svensson, The African Union’s Operations in the Comoros: MAES and Operation 
Democracy, (User Report for FOI, Swedish Defence Research Agency, Division of 
Defence Analysis, September 2008), at 13. 
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Indian Ocean (Grand Comore, Mohéli, and Anjouan), has been 
marked by political instability. The main reasons for the instability 
have been power-sharing disputes between Grand Comore on the 
one hand and Mohéli and Anjoan on the other, resulting in the 
unilateral declaration of independence by Anjouan and Mohéli in 
1997. Through OAU mediation in the stalemate, the Antananarivo 
Agreement was concluded that transformed the Comoros into a 
federation. Each island has been given its own President, parliament, 
and local government, but remains part of the Comoros. The 
Comoros in turn is to be ruled by the Presidency for the Union of the 
Comoros, which would rotate between the islands every four years.582  
To ensure peaceful elections, the transitional President requested the 
AU to secure and monitor the process. In response to the request, the 
AU sent an observer mission (AU Observer Mission in the Comoros) 
to oversee the elections of the assemblies in 2004 and another mission 
(AU Mission for Support to the Elections in the Comoros) to oversee 
the elections of the Union’s President in 2006.583 In the wake of the 
elections of the President of each island, a third AU mission was sent, 
the African Union Electoral and Security Assistance Mission to the 
Comoros (MAES). The mandate of this mission was to create stability 
and security during the elections, to monitor them, and to regain the 
authority of the Union government.584 This is necessary, as in the 
wake of the elections, the incumbent President of Anjouan, Colonel 

																																																								
582 Agreement on the Transition Arrangements signed in Moroni by the Comorian 
parties on 20 December 2003. 
583  E. Svensson, The African Union’s Operations in the Comoros MAES and 
Operation Democracy (FOI, September 2008) AU Peace and Security Council, 
‘Communique on Comoros of 21 March 2006 on Comoros (47th Meeting, Addis 
Ababa). PSC/PR/Comm.1(XLVII). 
584 AU Peace and Security Council, Communiqué of 9 May 2007 on Comoros (77th 
Meeting, Addis Ababa) PSC/MIN/Comm.1 (LXXVII). 
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Mohamed Bacar, refused to step down. The resulting tension 
between Anjouan forces and forces loyal to The Union of the 
Comoros led the President of the Union to decide to postpone the 
elections. Yet Colonel Bacar went ahead with the planned elections. 
Without the electoral monitoring of MAES, Colonel Bacar stated to 
have won the elections with an overwhelming majority of the votes, 
which the AU claimed to be invalid. In response, the PSC imposed 
targeted sanctions on the individuals responsible for the status quo in 
the Comoros, and the mandate of MAES was revised to allow for its 
deployment in Anjouan to facilitate the organization of elections, to 
assist in the establishment of an international security force, and to 
facilitate the restoration of the authority of the Union in Anjouan.585 
Yet, Colonel Bacar did not allow the MAES access to Anjouan.  When 
the imposed sanctions did not produce the desired effect, the 
President of the Union of the Comoros requested the AU Assembly in 
January 2008 to assist in re-establishing the authority of the 
Government of the Union in Anjouan. 586   On 25 March 2008 
‘Operation Democracy in the Comoros’ was launched. By the 
following day, the whole island was under control of the intervening 
forces and the authority of the government of the Union was 
reinstalled through an interim government. MEAS remained to assist 
in organizing the elections and to provide for security during the 
elections, which resulted in the election of President Moussa Toybou 

																																																								
585 AU Peace and Security Council, Communiqué of 10 October 2007 on Comoros 
(95th Meeting, Addis Ababa) PSC/PR/Comm. (XCV). 
586 AU Commission, Report of the Chairperson of the Commission on the situation in 
the Comoros since the 10th Ordinary Session of the Assembly of the African Union 
held in Addis Ababa from 31 January to 2 February 2008 (30 April 2008) PSC/PR/2 
(CXXIV) of 30 April 2008. AU Assembly, The Decision on the Situation in the 
Comoros, (10th Ordinary Session, 31 January-2 February, Addis Ababa) 
Assembly/AU/Dec.186 (X). 
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on 29 June 2008. MAES has been successful in restoring the authority 
of the Union in a timely way without much support from outside 
partners. Some have coined this intervention as a response to 
unconstitutional change of power in accordance with the AU 
definition and policies, yet as the President of the Union Government 
was still in place, it would be more accurate that the intervention 
served the purpose of restoring authority, peace, and order, in 
accordance with Article 4(j) of the AU Constitutive Act. 
 
Another mission that has been authorized to re-install the authority 
of the de jure authorities has been the AU Mission in Somalia 
(AMISOM). The absence of the rule of law in Somalia, the reluctance 
of the international community to become involved in the conflict 
again, and the inability of the sub-regional organization IGAD to 
secure a mission led the PSC to decide on the deployment of 
AMISOM in a conflict where there was no peace to keep. After the 
coup in 1969 by Siad Barre, a dictatorial rule followed seeking to 
eradicate the existing clan distinctions as much as possible. Yet by 
favouring some clan members over others, opposition against his rule 
grew, leading to the collapse of the central government in 1991, 
which resulted in an intense factional war.587 Despite efforts of the 
international community, attempts failed at re-establishing central 
authority. In the aftermath of the withdrawal of UNOSOM II in 1995, 
Somalia was left as a lawless society, torn by clans fighting each other 
to obtain control.588 In 2004, after 14 attempts to establish a new 

																																																								
587 J. Peter Pham, ‘State Collapse, Insurgency, and Famine in the Horn of Africa: 
Legitimacy and the Ongoing Somali Crisis’ (2011) 2 Journal of the Middle East and 
Africa 153-187. 
588 Ibid, 157-162. 
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government failed,589 the Transitional Federal Charter of the Somali 
Republic was concluded in Nairobi, providing for the formation of a 
Transitional Federal Government for a five-year interim mandate to 
prepare Somalia for elections scheduled in 2009. The Transitional 
Federal Government led by Abdullahi Yusuf operated in exile from 
Nairobi pending its relocation in Mogadishu. Yet rivalling the 
Transitional Federal Government, the Union of Islamic Courts (UIC) 
grew stronger and gained sympathy from a portion of the Somali 
population, allowing it to become a strong political and military 
force. The UIC swiftly spread its control over Mogadishu and other 
parts of Somalia by early 2006 and imposed sharia law in those areas 
under control.  
 
From the moment of its establishment in 2004, the Transitional 
Federal Government requested a multinational force to assist in 
stabilizing the violent situation.  It took until the end of 2006 for the 
UN Security Council to authorize IGAD to deploy an assisting 
mission, yet the proposed IGASOM never came into existence 
because of capacity issues and disagreement over troop-contributing 
countries.590 In the meantime, Ethiopian troops backed by the US 
launched an incursion in Somalia on 24 December 2006 and 
supported forces of the Transitional Federal Government in pushing 
the UIC out of Mogadishu. In the absence of an agreement on the 
practicalities of the IGAD mission, the PSC decided on 19 January 
2007 to authorize the deployment of an AU mission (AMISOM) 
instead to assist the Transitional Federal Government in stabilizing 

																																																								
589 Ibid. 162-170. 
590 UN Security Council, Resolution 1744 on Authorising Six-Month African Union 
Mission in Somalia (20 February 2007) SC/8960. C. Hull and E. Svensson, African 
Mission in Somalia (AMISOM)’. 
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Somalia in providing a secure environment for provision of 
humanitarian assistance and in creating a safe and secure 
environment to allow for a UN take over, as was the case in Burundi 
and to a lesser extent Darfur. 591  With limited resources and 
capabilities, AMISOM struggled in the earliest years to bring more 
stability to Somalia. The rising of Al Shabaab as a splinter movement 
of UIC stretched the mission to and over its limits. In the meantime, 
Al Shabaab gained effective control in large parts of Somalia. The 
decision of Al Shabaab to launch attacks in Kenya later proved to be 
the turning point in the conflict.592 In response to the attacks, Kenya 
decided to become involved in pushing back Al Shabaab, and their 
commitment was formalized by a signature of an MoU between the 
AU Commission and the Kenyan Government on 2 June 2012. The 
combined forces managed to push Al Shabaab out of Mogadishu, and 
in 2012 Al Shabaab lost most of its key strongholds. While most 
important strongholds had been secured, the mission was stretched 
to its limits, stalling the offensive in early 2013. The authorization of 
an additional 4,000 troops in November 2013 was supposed to 
support a new offensive aimed to tilt the military balance against Al 
Shabaab, leading to the re-establishment of the authority of the TFG 
throughout Somalia.593 
 

																																																								
591 T. Murithi ‘The African Union’s evolving role in peace operations: the African 
Union Mission in Burundi, the African Union Mission in Sudan and the African 
Union Mission in Somalia’ (2007) 17:1 African Security Review, 70, 79-81. To a lesser 
extent in Darfur as eventually the AU remained involved and the mission was 
moulded in a hybrid operation.  
592 International Crisis Group, The Kenyan Military Intervention in Somalia, Africa 
Report no. 184, 15 February 2012.   
593 UN Security Council Resolution SC/Res/2124 (2013) of 12 November 2013. 
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While the PSC envisaged the UN takeover to take place within 6 
months, until the present date the UN has refused to deploy a UN 
peacekeeping mission.594 Although more concrete benchmarks have 
been adopted detailing the criteria for a conducive environment for a 
UN takeover, it has to be seen how long it will take before the UN 
dares to become involved again in a situation that has proven to be 
one of the greatest failures in UN peacekeeping, apart from the 
inaction in Rwanda.595  
		
The latest mission that has been authorized by the PSC is the African 
Led International Support Mission for the Car (AFISM-CAR). Over 
the last twenty years, the Central African Republic has experienced 
successive crises and multiple efforts have been taken by the 
(sub)region and international partners to restore peace and stability 
in the country, which is plagued by the presence of multiple armed 
factions. 596  Recent efforts, under the auspices of ECCAS and 
supported by the AU, resulted in the conclusion of the Libreville 
agreements between the Central African Republic Government, the 
Seleka rebel group, and the democratic opposition on the resolution 
of the crisis, which included a comprehensive ceasefire agreement.597 
In March 2013, the Seleka rebel group, however, broke the truce and 
started to use violence again. Despite the imposition of targeted 

																																																								
594 So far, the Security Council has expanded the mandate of the AMISOM on several 
occasions. The AU Peace and Security has decided on a gradual AMISOM 
withdrawal from 2018 to 2020.  
595 UN Secretary General, Letter dated 14 October 2013 from the Secretary-General 
addressed to the President of the Security Council (14 October 2013) S/2013/606; UN 
Secretary General, Report of the Secretary-General pursuant to Security Council 
resolution 2077 (2012) S/2013/623. 
596  International Crisis Group, The Central African Crisis: From Predation to 
Stabilisation (Africa Report no 219, 17 June 2014), p. 17. 
597 Libreville Agreements of 13 January 2013.  
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sanctions, the Seleka rebels staged a coup, and CAR was suspended 
from participating in the activities of the AU.   
 
The sub-regional grouping Economic Community of Central African 
States (ECCAS), which has been part of most peace efforts in CAR 
including carrying the full responsibility for the deployment of the 
Mission for the Consolidation of Peace in CAR (MICOPAX) since 12 
July 2008, condemned the coup and re-established the Monitoring 
Committee of the Libreville Agreements and the International 
Contact Group on CAR. 598 ECCAS Heads of State and Government 
agreed to provide the Central Africa Multinational Force (FOMAC) 
that provided contingents to MICOPAX with a total of two-thousand 
soldiers, as well as an appropriate mandate in order to support the 
efforts of the Transition Government both for security matters and 
the restructuring of the Defence and Security Forces.599 

The situations deteriorated quickly, and the PSC decided on 
10 May 2013 that the above-described AU-led Regional Cooperation 
Initiative for the Elimination of the Lord’s Resistance Army (RCI-
LRA) should, where possible, contribute to the protection of the 
civilian population within their reach.600 In the meantime, a military 
assessment mission was been sent to assess the needs of MICOPAX in 
dealing with the complex situation, and it recommended an enhanced 
international security presence to ensure the protection of civilians.601 
After expressing its principle support to establish an AU mission and 

																																																								
598 ECCAS Heads of State and Government, Final communiqué on the security 
situation in Central African Republic, N'Djamena, Chad (Extraordinary Summit, 
2013).  
599  Ibid. 
600 AU Peace and Security Council, Communiqué of 10 May 2013 on CAR (375th 
meeting, Addis Ababa) PSC/PR/COMM.3(CCCLXXV), para 6. 
601 Ibid, para 5. 
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receiving a detailed report on the modalities for incorporating 
MICOPAX in the newly established mission, the PSC decided on 19 
July 2013 to authorize the deployment of AFISM-CAR with a 
mandate to protect civilians and to restore security and order 
‘through the implementation of appropriate measures’. 602  On 1 
August 2013, the integration of MICPAX into AFISM-CAR has started 
with the scheduled transfer of authority on 19 December 2013.603 Yet 
in response to a series of massacres and pending the full transfer of 
authority, the PSC urged the UN Security Council to adopt a 
resolution endorsing and authorising the deployment of MISCA as 
well as to allow for the assistance by French forces as requested by 
the CAR authorities. On 5 December 2013, the UN Security Council 
authorised French troops to assist MISCA, leading to the 
establishment of Operation Sangaris.604  Under African leadership, 
2,500 African forces supported by 1,600 French troops sought to 
stabilise the situation, allowing for humanitarian assistance and 
preparing for the transition. Interestingly, France’s contribution of 
troops has been motivated by the fact that French and EU security 
was at stake, according to the French Minister of Defense Le Drian.605 
	
																																																								
602 AU Peace and Security Council, Communiqué of 19 July 2013 on CAR (385th 
Meeting, Addis Ababa19 July 2013) PSC/PR/COMM.2(CCCLXXXV). 
603 AU Peace and Security Council, Press Release, (1 August 2003); AU Commission, 
‘Appointment of the leadership team of the African-led international support 
mission in the Central African Republic’ (22 November 2013, Addis Ababa).  
604 Taking note of the AU PSC Communiqué as well as the request by the CAR 
authorities and acting under Chapter VII, the SC decided to authorise the French 
forces in the CAR, within the limits of their capacities and areas of deployment, and 
for a temporary period, to take all necessary measures to support MISCA in the 
discharge of its mandate. UN Security Council Resolution 2127 on the Central 
African Republic, UN/S/Res 2127 (2013), 5 December 2013. 
605BBC, ‘Interview French defense minister Le Drian operation Sangaris French army 
Central African Republic’, BBC, 8 December 2013.  
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3.2.3 AU interventions and RECs 
In most of the cases where an AU mission has been authorised with 
the consent of the host government, the relevant REC or RM was not 
involved. The East African Community only adopted its peace and 
security objectives in 2006, explaining their absence in dealing with 
the Burundi crisis in 2002/2003. While Sudan is a member of three 
RECS (IGAD, Cen-Sad, and COMESA) none had been involved in 
dealing with the crisis, leaving it up to the AU to act. Also in relation 
to the situation in Somalia, IGAD was not equiped to deal with the 
crisis and the AU stepped in instead. In relation to the CAR, ECCAS 
has played an important role in responding to the crisis.606  The 
response to the CAR has shown that subsidiarity may mean that 
although the sub-regional actor may be the main responsible to 
respond to peace and security threats, that on the basis of 
comparative advantage and complementarity, the AU and UN can 
contribute to resolving the crisis. Particularly when a  situation 
quickly deterioriates, the involvement of various stakeholders with 
their specific competences may offer the right mix of measures to 
avert the crisis. 
 

3.2.4 AU interventions and the UN 
Several of the Article 4(j) interventions discussed in the above 
resulted in cooperation between the AU and the UN. The first AU 
mission has been exemplary in the way in which subsidiarity 
between the AU and the UN is meant to be understood. During the 
Burundian crisis, the AU decided to send a peacekeeping force, while 
there was only a fragile peace to keep. The UN was hesitant to set up 
																																																								
606 CMI and ECCAS, The Principle of Subsidiarity The Example of ECCAS in the Central 
African Crisis, November 2016. 
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a mission because the situation was not yet under control. The AU 
agreed to go in in an effort to stabilise the crisis under the condition 
that the UN would finally take over with a full-fledged mission. The 
AU mission then functioned as a stabilising force, after which the 
UN, albeit later than planned, took over. Here the principles of 
subsidiarity and complementarity worked well in resolving the crisis 
and show how it results in burden-sharing. In the case of Sudan a 
similar set up was envisaged. The UN wanted to take over AMIS, but 
the government of Sudan refused a UN take over. As a compromise it 
was decided that AMIS would be transformed into a hybrid AU and 
UN mission. Finally the AU’s response to the crisis in Somalia was 
also meant to be a temporary action after which the UN would take 
over if the situation was under control. Yet despite many requests of 
the PSC for the UN to take over, the UN has so far been reluctant to 
do so. This has prompted discussions about whether the UN’s 
complementarity role is without any obligations. In fact, in this 
situation it seems as if subsidiarity is used to shift the burden to the 
AU rather than to share the burden as the principles of subsidiarity 
and complementarity jointly suggest.  
 

3.3 Intervention in case of grave circumstances  
To date, Article 4(h) has been the most debated provision of the AU 
Constitutive Act, as it is the first codification of an intervention for 
humanitarian purposes and most closely resembles the responsive 
pillar of the even more discussed Responsibility to Protect (RtoP).607 
Article 4(h) seeks to establish a responsibility on the part of the AU to 
intervene in grave circumstances in which the respective Member 

																																																								
607 Since RtoP is a political, rather than a legal doctrine, scholars have looked at the 
AU instead to see how the application of Article 4(h) would materialise in practice 
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State are not responding (sufficiently). As stressed repeatedly by 
scholars, it is termed as a right rather than a duty, allowing for 
discretion on the part of the AU to decide whether or not to 
intervene, even if all the conditions set in the provision are met.608In 
accordance with Abass & Baderin, this elevates the AU from an 
intergovernmental organization to a supranational organization, 
‘enjoying greater powers than the component members that 
established it have’.609 To date, regrettably no intervention has been 
enforced on the basis of this provision, while some situations would 
have qualified for it. But although not leading to actual military 
interventions, in two recent instances Article 4(h) of the AU 
Constitutive Act has been invoked, being in the situation of the 
Gambia and of Burundi. Therefore, the discussion on the modalities, 
premises, and implications might direct the AU in future decision-
making, although practice still needs to show whether the AU indeed 
intends to utilize this supranational power.  
 

3.3.1 Ratio 
Article 4(h) intervention was incorporated in the AU Constitutive Act 
because of concerns over the OAU’s failure to act in response to 
several humanitarian catastrophes in Africa in the past.610 Particularly 
the inaction in relation to the Rwandan Genocide by neighbouring 
countries, the OAU as well as the UN had raised this concern. 

																																																								
608 A. Abass and M.A. Baderin, ‘Towards Effective Collective Security and Human 
Rights Protection in Africa: An Assessment of the Constitutive Act of the New 
African Union (2002) 49 Netherlands International Law Review 1, 15; Kindiki, ‘The 
Normative and Institutional Framework of the AU’, at. 106; Kuwali, ‘From Stopping 
to Preventing Atrocities’, at. 249. 
609  Abass & Baderin, ‘Towards Effective Collective Security and Human Rights 
Protection in Africa’, at 15. 
610 Kioko, ‘The Right of Intervention Under the AU Constitutive Act’, at 812. 
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Various other Presidents have made similar claims of the OAU failing 
African people in great distress in their countries under the former 
regime.611 Article 4(h) has been included in the AU Constitutive Act 
with the sole purpose of allowing the AU to resolve conflicts more 
effectively and always having a legal recourse to act based on the 
principle of non-indifference, as a clear break with the OAU’s 
adherence to non-interference. 
 

3.3.2 Crimes that may warrant intervention 
During the debates that preceded the adoption of the AU 
Constitutive Act, several situations were discussed that would 
potentially give rise to a Union’s right to intervene. Libya not only 
tabled war crimes, genocide, and crimes against humanity, but also 
less unambiguous grounds such as ‘threats to legitimate order’, 
‘restore peace and stability’, ‘unrest’, and ‘external aggression’.612  
Decisive in the eventual limitation of the scope of Article 4(h) to war 
crimes, genocide, and crimes against humanity was, as Maluwa 
recapitulates, the vital position of the Egyptian delegation during the 
Lomé session on the establishment of the African Union and the 
drafting of the AU Constitutive Act in particular, emphasising ‘the 
clear international consensus on the definition of these acts as 
breaches of international law and on the right to intervene under 
such circumstances’.613 Despite the dismissal of all other grounds for 
reasons of ambiguity about the extent and scope of such threats, the 
‘threat to legitimate order’ remarkably found its way into the later 

																																																								
611 Ibid, p. 813-816. 
612 T. Maluwa, ‘Fast-Tracking African Unity or Making Haste Slowly? A Note on the 
Amendments to the Constitutive Act of the African Union’ (2004) LI Netherlands 
International Law Review 195, 215. 
613 According to Maluwa, the Egypt delegation stood strong to push this limitation 
through.  
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amendments to the AU Constitutive Act, which were adopted 
without much debate.614 
	

3.3.3 Threshold of grave circumstances 
The threshold for an Article 4(h) intervention is the existence of so-
called grave circumstances of war crimes, genocide, and crimes 
against humanity. While none of the AU constituent instruments 
define the crimes, Article 7(c) of the PSC Protocol prescribes that the 
crimes will be defined on the basis of relevant international 
conventions and instruments without specifying them.  Several 
scholars indicated that the Rome Statute is the most relevant 
instrument in this regard.615  That the definitions laid down in the 
Rome Statute are leading is evidenced by the fact that the draft 
protocol aimed at establishing the African Criminal Law Chamber 
defines the acts identically.616 
 
While the definitions of these crimes are carefully defined under 
international conventions and instruments, the authorisation of the 
intervention on the basis of any of these crimes raises serious 
concerns. What authority and according to which procedure will be 
determined that indeed one or more of these crimes have been 
committed? While it is clear that the PSC can recommend an 
intervention on the basis of Article 4(h) of the AU Constitutive Act 
after which the AU Assembly will make the final decision, neither the 

																																																								
614 Ibid. at 215-216. 
615 Maluwa ‘Fast-Tracking African Unity or Making Haste Slowly?’, at 217; Powell, 
‘AU’s emerging Peace and security regime’, at 13. Kindiki ‘The Normative and 
Institutional Framework of the AU’, at 108; Omorogbe, ‘A Club of Incumbents?’, at 6. 
616 Art. 28(b)-(d) Draft protocol on Amendments to the Protocol on the Statute of the 
African Court of Justice and Human Rights.  
 



	
	

Chapter 5 AU Collective Security:  
Sanctions, Interventions and Referrals  

	

	 243	

AU Constitutive Act nor the PSC Protocol indicate how and when the 
existence of grave circumstances has to be determined. The how-
question relates to the fact that although the terms should be 
interpreted in accordance with the Rome Statute, the separation of 
powers requires that political decision-making bodies refrain from 
making legal assessments on the existence of these crimes. While the 
UN Security Council uses language as ‘acts that may amount to 
crimes against humanity’ the wording of Article 4(h) (‘in cases of’) 
implies that the AU needs to ascertain that crimes against humanity, 
war crimes, or genocide have been committed as only then the AU is 
allowed to authorise an article 4(h) intervention. This means that the 
AU Assembly upon the PSC’s recommendation of the PSC has to 
make a determination on the characterisation of certain acts, which 
should be left to the judiciary to decide. While it can be submitted 
that the proposed African Criminal Chamber in the future might be 
able to make these determinations, similar procedures before the ICC 
indicate that these are extremely time-consuming, which is 
contradictory to the rapid need to respond to the humanitarian crisis 
at hand. It would have been more reasonable for the AU to opt for the 
more suggestive language (situations that may amount to crimes 
against humanity rather than classifying the situation as such), 
avoiding taking the place of the judiciary.  
 
Nevertheless, even without the AU’s political organs making 
determinations about the existence of one of the core crimes laid 
down in Article 4(h) of the AU Constitutive Act, the process is still 
prone to abuse as there has been no indication in any of the AU 
constituent or subsequent instruments clarifying when the crimes 
committed are grave enough to warrant an intervention without the 
consent of the Member State concerned. In short, while the 
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occurrence of genocide certainly satisfies this threshold as the ‘crimes 
of all crimes’, it can be questioned whether a single war crime may 
warrant an intervention.  
 

3.3.4 Security Council authorisation and the issue 
of consent 

Article 4(h) offers the first treaty-based intervention for humanitarian 
purposes without the consent of the Member State concerned. Article 
4(h) fails to mention that Security Council authorisation will be 
required for the intervention to take place. It has been questioned 
whether that is indeed a necessary requirement. The argument goes 
that by including Article 4(h) in the AU Constitutive Act, Member 
States have through signing and ratifying the AU Constitutive Act 
consented to the right of the AU to intervene in their respective 
Member States in case of grave breaches of international law such as 
war crimes, crimes against humanity, and genocide. As such their 
consent at the very moment the intervention is warranted is 
irrelevant, as their consent has already been given by ratifying the 
treaty (i.e. treaty-based consent). The implication of this reasoning 
would be that Security Council authorisation is not required, since 
the UN body only has to authorise intervention without the consent 
of the Member State concerned, not when the Member State itself 
consents to the intervention. Attractive as the argumentation may 
seem, the reasoning is invalid. Member States accept the right of the 
Union to intervene, irrespective of the consent of the Member State 
concerned in case of the specified grave humanitarian circumstances. 
Since the Member State in question may not consent to the 
intervention for a wide variety of reasons, UN Security Council 
authorisation is there as a check and balance as to whether 
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intervention is not authorised for interests other than Article 4(h) 
prescribes.  
 

3.3.5 Intervention in case of a serious threat to 
legitimate order  

As indicated above, the amendments to the AU Constitutive Act 
provide for an additional ground on the basis of which the AU has a 
right to intervene under Article 4(h), being ‘a serious threat to 
legitimate order’.617 Currently the amendments have not entered into 
force, as only 28 of the required 36 States have ratified the Protocol on 
the Amendments, yet once these will be in force it will add another 
ground for intervention that is still fraught with many questions 
regarding its interpretation and scope. 618 The main concerns relate to 
the basic concepts of this particular intervention option. In contrast to 
the other grounds for intervention in Article 4(h), whose definitions 
are defined in the Statutes of the international tribunals and the ICC 
and their case law, what constitutes a serious threat to legitimate 
order is not defined anywhere. 619  The intervention option 
presupposes the existence of a legitimate order that is seriously 
threatened, but fails to clarify what a legitimate order is and how a 
serious threat should be defined.  While Kioko states that the 
additional clause of a serious threat to a legitimate order was 
intended to give the AU the necessary flexibility in deciding on 

																																																								
617 Protocol on the Amendments to the Constitutive Act of the African Union. 
618AU Commission, ‘List of Countries Which have Signed, Ratified/Acceded to the 
Protocol on the Amendments to the Constitutive Act of the African Union’ (last 
update 15 June 2017). For an updated list, check the AU website. 
619 First coined by E. Baimu & K. Sturman, ‘Amendment to the African Union’s Right 
to Intervene: A Shift from Human Security to Regime Security? (2003) 12:2 African 
Security Review and later affirmed by Maluwa, ‘Fast-Tracking African Unity or 
Making Haste Slowly?’. 
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intervention, other scholars question whether this inclusion is a 
positive development from the perspective of the people. 620 
Interestingly, it was precisely the lack of a proper understanding of 
what constitutes a legitimate order why this particular intervention 
ground was dismissed as ‘premature and dangerous’ during the 
discussions leading up to the adoption of the AU in the first place.621  
Yet in the subsequent amendments, Libya tabled the inclusion of 
‘unrest and external aggression’ in the definition, which the AU 
Executive Council in the absence of a universally-agreed definition of 
the two terms moulded in ‘a serious threat to legitimate order’.622  

What is problematic is that multiple readings of ‘serious threat 
to a legitimate order’ follow from a textual, teleological, and 
contextual reading of the provision, and until the moment the 
amendments enter into force and the relevant AU organs actually 
authorise an intervention on the basis of this ground, it remains 
undecided how the provision should be explained. Maluwa submits 
that the absence of a definition of what constitutes a ‘legitimate order’ 
is not a critical issue as, in analogy with the UN Charter, what 
constitutes a threat to peace, breach of peace, or act of aggression is 
not defined and allows for a broad notion that may also respond to 
future challenges.623 Instead, he argues that the AU organs will be 
guided by other instruments such as the Lomé Declaration and the 

																																																								
620 Kioko, ‘The Right of Intervention Under the African Union’s Constitutive Act’, at. 
812. 
621 Maluwa, ‘Fast-Tracking African Unity or Making Haste Slowly?’ at 215. 
622 Maluwa, ‘Fast-Tracking African Unity or Making Haste Slowly?’, at 216; AU 
Assembly, Assembly/AU/Dec.5(I); AU Permanent Representative Committee, PRC 2-
5 Dec 2002 EX/PRC/Rpt.(I); AU Executive Council, Decision (Extraordinary Session, 3 
February 2003, Addis Ababa) EX/EX.CL/Rpt(I).  
623 Maluwa, ‘Fast-Tracking African Unity or Making Haste Slowly?’, 218-219. 



	
	

Chapter 5 AU Collective Security:  
Sanctions, Interventions and Referrals  

	

	 247	

Declaration Governing Democratic Elections in Africa to give 
meaning to ‘serious threat to legitimate order’.624 

While agreeing with the importance of dynamic 
interpretations to respond to the changing security climate, the words 
‘serious threat to legitimate order’ raise so many fundamental issues 
that some more explicit guidance is required, as expressed by the PSC 
itself when affirming that it would reconsider its approach to UCG in 
light of recent popular uprisings and revolutions in the course of 
2013.625 

The question is whether there can be a set of criteria judging 
the legitimacy of any given order.626 On the basis of relevant AU 
norms and instruments, particularly those dealing with the 
phenomena of UCG as previously discussed, some observations can 
be made on the legitimacy of a particular order. Both the African 
Democracy Charter and the AU’s Declaration on the Principles 
Governing Democratic Elections in Africa underscore that democratic 
elections are the basis of the authority of any representative 
government.627 A threat to legitimate order, according to Omorogbe, 
likely refers to UCG.628 If a legitimate order is to be equated with 
‘constitutional order’ as in the context of UCGs, then legitimate 
orders are those resulting from regular, transparent, free, and fair 
elections organized by competent and accountable electoral 

																																																								
624 Ibid, p. 219. 
625  See previous section on sanctions in case of unconstitutional changes of 
government. 
626 Maluwa, ‘Fast-Tracking African Unity or Making Haste Slowly?’, at. 216. 
627 Preamble, Article 3(4) of African Democracy Charter; Organization of African 
Unity (Assembly) ‘African Union Declaration on the Principles Governing 
Democratic Elections in Africa’ (2002) Doc AHG/Decl.1 (XXXVIII), under II (a)-(e). 
628 Omorogbe, ‘A Club of Incumbents?’, at 6.; Baimu and Sturman, ‘Amendment to 
the African Union’s Right to Intervene’.  
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institutions under a system of separation of powers629 following the 
PSC’s reasoning in UCG situations.630 As suggested previously, the 
approach of the PSC allows for a low threshold of what constitutes a 
legitimate order, only assessing the way the president came into 
power, not the way it acts while in power.  In this context, Baimu and 
Sturman raise the concern that this kind of intervention on behalf of 
state institutions may not be for the sake or benefit of citizens as it 
might protect the particular State in question - that came to power in 
a legitimate way, but while in power turned into an abusive regime - 
in taking down opposition to the regime.631 

Another reading could be that it is precisely dictatorial and 
abusive regimes that form a serious threat to legitimate order and 
thus allow for pro-democratic intervention, a much-debated and 
highly controversial intervention ground in international law.632 This 
is not likely to happen, as the AU takes a firm stance on how 
democratically-elected authorities should act while coming to 
power,633 but fails to take a similarly firm position when authorities 
act in violation of good governance principles while in office. AU 
interference in the context of unconstitutional changes of power has 

																																																								
629  OAU Assembly, ‘African Union Declaration on the Principles Governing 
Democratic Elections in Africa’ (2002) Doc AHG/Decl.1 (XXXVIII).  
630 See the previous section on Sanctions in case of unconstitutional changes of 
government. 
631 Baimu and Sturman, ‘Amendment to the African Union’s Right to Intervene’, at 
43-44. 
632 C. Ryngaert, ‘Pro-Democratic Intervention in International Law’ (Institute for 
International Law Working Paper 53 April 2004); J.I. Levitt ‘Pro-Democratic 
Intervention in Africa’ (2006) 24 Wisconsin International Law Journal 785. 
633Rule of Law, respect for human rights and good governance, following, inter alia, e 
the AU Constitutive Act, Lomé Declaration, NEPAD, and the African Democracy 
Charter. 



	
	

Chapter 5 AU Collective Security:  
Sanctions, Interventions and Referrals  

	

	 249	

not let to an intervention, although the situation in the Comoros (an 
Article 4(j) intervention) did came close. 

What is further undetermined is at what moment a ‘threat to a 
legitimate order’ is serious enough to constitute intervention. 
According to the wording of the amendments to Article 4(h) of the 
AU Constitutive Act, a mere threat is not sufficient to evoke the AU’s 
right to intervention. On the one side of the equation, one can have 
opposition to the ruling party as provided for in a multi-party 
democracy. On the other side, one can have opposition to the ruling 
party so strong that it seeks to overthrow the legitimate order by 
staging a coup. While the latter inclusion quite straightforwardly 
allows for an intervention, as it threatens legitimate order, it becomes 
diffuse when considering less serious threats that might challenge the 
order but have not necessarily the intent to overthrow it. When does, 
for example, a peaceful opposition move into rebellion? 
  

3.3.6 AU interventions and RECs 
The only time an Article 4(h) intervention was close to being ordered 
by the PSC has been in the context of the Burundi crisis in 2015. This 
particular crisis was the first time the East African Community, the 
relevant REC, was involved in solving a crisis among its members. 
Yet internal differences between the EAC Member States on how to 
deal with the crisis as well as existing rivalries among them 
prevented the EAC from taking firm action while speaking with one 
voice. There was also no coordination between the response of the 
EAC and the AU. When the AU PSC decided to give the Burundian 
President an ultimatum of 96 hours to accept an AU Mission, or else 
it would intervene without its consent under Article 4(h), the EAC 
was not supportive of this move. This was shared by the AU 
Assembly, which finally did not authorise an Article 4(h) 
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intervention. This has affected the credibility of the AU to deal with 
crises, as they showed to be unable to internally coordinate 
responses. 
	

3.3.7 AU interventions and the UN 
 

Regional intervention with the consent of the MS concerned 

Given the need of consent of the Member State concerned, military 
force under Article 4(j) of the AU Constitutive Act in principle cannot 
be considered enforcement action under Article 53(1) of the UN 
Charter. Yet this may not count for all situations that may be 
classified as military action under Article 4(j) of the AU Constitutive 
Act. In civil situations in which no reliable peace agreement has been 
concluded and in which military force is used on the basis of 
governmental consent and the legitimacy of which is doubtful, 
Security Council authorisation is indeed necessary. The AMISOM 
mission is an example thereof. While the mission had been authorised 
by the transitional government, the government of Somalia was in 
exile at the moment they gave consent to the mission. As a result, The 
UN Security Council authorised AMISOM on the basis of Chapter VII 
of the UN Charter.	
	
Article 4(h) of the Constitutive Act and the UN Charter 

The first question that needs to be answered is whether military 
action under Article 4(h) of the Constitutive Act would be considered 
enforcement action under Article 53(1) of the UN Charter and thus 
whether Security Council authorisation is required. In the above 
discussion, it has been shown that when a State consents to military 
action to be taken on its territory (and the legitimacy of the State’s 
consent is undisputed) military action is not considered enforcement 
action under Article 53(1) of the UN Charter. Whereas Article 4(h) 
authorises intervention without the consent of the Member State 
concerned, the provision seems to suggest a potential breach of the 
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prohibition on the use of force (Article 2(4) of the UN Charter) 
without Security Council authorisation.  

Some authors have gone as far as to argue that through the 
inclusion of the intervention option of Article 4(h) in the AU 
Constitutive Act and the subsequent acceptance of the constitutive 
instrument by AU Member States, an anticipated form of consent is 
given that would not warrant Security Council authorisation. Barthel, 
for example, argues that Article 4(h) should be considered a treaty-
based right to intervention that precludes a violation of the 
prohibition on the use of force. 634 Paliwal even claims that Article 4(h) 
of the AU Constitutive Act creates an autonomous right of 
intervention, irrespective of the UN Charter.635 In the view of the 
present author, this interpretation is invalid. In case of military action 
under Article 4(h) without the consent of the Member State 
concerned, the action should be qualified as enforcement action 
under Article 53(1) of the UN Charter and thus Security Council 
authorisation is legally required. 

What has also been debated is the timing of Security Council 
authorisation. Some authors argue that Article 4(h) situations may 
warrant ‘rapid reaction in case of extreme urgency’.636 Although these 
authors agree that an Article 4(h) response would not be lawful 
without Security Council authorization, Chapter VIII would at least 
allow for ex post authorisation, indicating a reinterpretation of Article 
53 of the Council’s practice.637 After all, as we have seen in Chapter 3 
of this study, the Security Council has twice given ex post 
authorisation to African regional military action, those authorisations 

																																																								
634 D. Barthel, Die Neue Sicherheits und Verteidigungsarchitektur der Afrikanischen 
Union (Springer 2011) at 321. 
635 S. Paliwal, ‘The Primacy of Regional Organisations in International Peacekeeping: 
the African Example’ (2010-2011) 51 Vancouver Journal of International Law 185, at 
220-221. 
636 ‘Regional Arrangements’, in B. Simma, D. Khan, G. Nolte, and A. Paulus (eds), The 
Charter of the United Nations Charter: A Commentary (Oxford University Press 2012) at 
1492. 
637 Ibid.  
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being the ECOWAS intervention in Sierra Leone and the ECOWAS 
intervention in Libya. Yet relying on the Security Council’s practice in 
this respect is not convincing. While the Security Council may 
assume power to legalise regional action ex post, it is not realistic to 
assume that regional organisations can lawfully act on the basis of the 
mere expectation that the Security Council would later authorise 
action.638 In fact, the lawfulness of the action remains to be seen, 
pending the authorisation of the Security Council. 639  This would 
completely go against the whole idea of obtaining Security Council 
authorisation to begin with: the Security Council can assess the 
legality of the action taken, which would not be possible if ex post 
authorisation is considered part of Chapter VIII of the UN Charter. 
Thus, while the Security Council may ex post authorise interventions, 
no rights can be deduced from this for regional organisation in 
relation to future actions.   

What has led to ample debate is the fact that Article 4(h) of the 
AU Constitutive Act does not mention this requirement of Security 
Council authorisation.640  In the Ezulwini Consensus, AU Member 
States made clear that their main intention is to get prior Security 
Council authorisation before undertaking Article 4(h) military action. 
Yet at the same time the AU maintains the right to militarily 
intervene in exceptional circumstances such as the situation in 
Rwanda, in which action can still be taken without the required 

																																																								
638 E. De Wet, The Chapter VII Powers of the Security Council (Hart Publishing: Oxford, 
2004), pp. 294-297. 
639  D. Kuwali, ‘The Responsibility to Protect: Implementation of Article 4(h) 
Intervention’, p.475-476. 
640 See, among many, A.A. Yusuf ‘The right of intervention by the African Union: A 
new paradigm in regional enforcement action’ (2003) 11 African Yearbook of 
International Law 3, at 19; J Allain, ‘The True Challenge to the United Nations System 
of the Use of Force: The Failures of Kosovo and Iraq and the Emergence of the 
African Union’ (2004) 8 Max Planck UNYB 238, at 272.; G. Amvane, ‘Intervention 
pursuant to article 4(h) of the Constitutive Act of the African Union without United 
Nations Security Council authorisation’ African Human Rights Journal 282, at. 284. 
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Security Council authorisation in situations that necessitates an 
exceptional response. This is where Article 4(h) of the AU 
Constitutive Act corresponds with humanitarian intervention and 
RtoP in a quest to find modalities to respond to gross human rights 
violations, particularly when the Security Council is paralysed.  
 
Article 4(h), humanitarian intervention, and RtoP 

Article 4(h) of the AU Constitutive Act embodies the first 
constitutional right to intervene without the consent of the Member 
State concerned. Humanitarian intervention is the use of force by a 
State, group of States, or international organisation without the 
consent of the Security Council and the Member State concerned to 
protect populations from the target State against widespread 
humanitarian suffering and/or large-scale deprivation of 
fundamental human rights. The doctrine is controversial since it 
justifies military action for humanitarian purposes without Security 
Council authorisation.  There is no consensus about the doctrine,641 
and there are divergent views on its acceptance.642 

RtoP and humanitarian intervention are distinct concepts. The 
concepts are similar in the sense that both, as Stahn submits ,‘reject 
sovereignty as a shield against the principle of non-intervention’ and 
respond to grave humanitarian circumstances. 643  Yet whereas 

																																																								
641 Out of many: I Hurd, ‘Is Humanitarian Intervention Legal? The Rule of Law in an 
Incoherent World’ (2011) 25 Ethics & International Affairs 293, 311; A Roberts, ‘The 
So-called “Right” of Humanitarian Intervention’ (2000) 3 YIHL 1, 3.  
642  Out of many: A Cassese, ‘Ex Iniuria Ius Oritur: Are We Moving Towards 
International Legitimation of Forcible Humanitarian Countermeasures in the world 
Community?’ (1999) 10 EJIL 23; BS Brown, ‘Humanitarian Intervention at a 
Crossroads’ (2000) 41 William & Mary Law Review 1683. R Goodman, 
‘Humanitarian Intervention and Pretexts for War’ (2006) 100 AJIL 107, 141. 
643  C. Stahn, ‘Between Law-breaking and Law-making: Syria, Humanitarian 
Intervention and ‘What the Law Ought to be’ (2014) 19:1 Journal of Conflict & Security 
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humanitarian intervention undermines collective security, since it 
entails military intervention without the consent of the Member State 
concerned and without the required authorisation of the Security 
Council, RtoP, at least how it is adopted, tries to strengthen collective 
security and find ways how intervention can be justified in cases of 
grave humanitarian distress under the existing rules on the use of 
force.644 

The way RtoP was endorsed during the 2005 World Summit 
Outcome required UN Security Council authorisation to legalise 
intervention in the internal affairs of a State in cases of crimes against 
humanity, war crimes, ethnic cleansing, and genocide.645 RtoP in that 
sense is merely novel in that it includes a full range of measures from 
early warning to rebuilding and because it embraces a new 
conception of ‘sovereignty as responsibility’. 646  After all, the UN 
Charter was drafted to deal with conflicts between States, not 
conflicts within States. The principle of sovereignty protects the State 
in principle from outside interference and intervention. Yet the blank 
cheque the Security Council has in determining a situation as a threat 
to international peace and security and the increase of intrastate 
rather than interstate conflicts in the period after the adoption of the 
Security Council has led it to decide on forcible measures in relation 
to internal crises in Member States to some ultra vires of its powers. 
Therefore, the adoption of RtoP has not been a complete legal 
																																																																																																																																		
Law 25-48, page 30; C. Stahn, ‘Responsibility to Protect: Political Rhetoric or 
Emerging Legal Norm? (2007) 101 AJIL 99-120. 
644 The Report of the Committee did offer the opportunity to intervene in case of SC 
inaction, but this was taken out of the R2P as adopted in paragraphs 138 and 139 of 
the World Summit Outcome document. General Assembly, ‘World Summit Outcome 
Document’ (24 October 2005) UN Doc A/RES/60/1, para 138. 
645 Ibid. 
646 F.M. Deng, From ‘Sovereignty as Responsibility’ to the ‘Responsibility to Protect’ 2 
Global Responsibility to Protect 353. 
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novelty, but it is of much more political importance, as it legitimises 
and legalises, be it through a soft law instrument, the way the 
Security Council has been dealing with internal crises of Member 
States for decades.647 

Thus, RtoP has neither legalised humanitarian intervention 
nor unilateral action in cases of war crimes, crimes against humanity, 
ethnic cleansing, and genocide being committed, as some seem to 
suggest;648 rather, it has emphasised the importance of sovereignty as 
a responsibility and, when not observed, that responsibility can yield 
towards the international community instead. Only when authorised 
by the Security Council, intervention without the consent of the 
Member State concerned is permissible under the RtoP doctrine, in 
cases of war crimes, crimes against humanity, ethnic cleansing, and 
genocide. In that sense, the adoption of the RtoP doctrine did not 
bring a solution to the question that was at the heart of its 
development: if humanitarian intervention is not permissible, how to 
deal with situations of mass atrocities where the UN does not act?649 

Article 4(h) of the AU Constitutive Act was adopted around 
the same time the RtoP doctrine was developed, and many authors 
have described Article 4(h) as a provision that implements the RtoP 

																																																								
647 Anne Orford claims that RtoP legitimises the authority of the Security Council 
under the specified circumstances, A. Orford, International Authority and the 
Responsibility to Protect (Cambridge University Press, 2011). 
648 D. Bethlehem, ‘Stepping back a Moment – The Legal Basis in Favour of a Principle 
of Humanitarian Intervention, EJIL Talk, 12 September 2013. 
649 UN Secretary General, Report of the UN Secretary General: We The Peoples the 
role of the United Nations in the Twenty-First Century (27 March 2010) A/54/2000, 
para 217; The legal vacuum that continues to exist was also stressed by H. Koh, ‘Syria 
and the Law of Humanitarian Intervention (Part II: International La wand the Way 
Forward)’ EJIL Talk, 4 October 2013. 
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concept.650 While there are similarities between article 4(h) and RtoP, 
there are also considerable differences. Most importantly, Article 4(h) 
misses a crucial element, which is that is that no reference is made to 
the required (prior) authorisation of the UN Security Council for the 
intervention option to be legal. In that sense, Article 4(h) seems to 
provide for the humanitarian intervention option. There are good 
reasons to assume that the adoption of Article 4(h) was a reaction of 
UN inaction in response to African conflicts as witnessed in the 
Ezulwini Consensus. Article 4(h) thus asserts a right to regional 
intervention in case of Security Council inaction. 

The question is whether a limited exception to the required 
UN Security Council authorisation could be justified based on the UN 
Charter. The powers of Chapter VII has been extended to respond to 
situations of  massive violations of human rights since the 1990s and 
received further impetus with the concept of RtoP.651 The extension of 
Chapter VII powers was not foreseen by the framers of the UN 
Charter. Hence an emergency solution which could apply when the 
Security Council is unable or unwilling to exercise its responsibility to 
protect is not provided in the Charter. According to the present 
author it would be defendable to close this lacuna by granting 
regional organisations an extended role. 

Given the need for rapid decision-making, the General Assembly, 
which would in principle also qualify as a substitute organ for the 
																																																								
650 M. Mwanasali, ‘The African Union, the United Nations, and the Responsibility to 
Protect: Towards an African Intervention Doctrine’ (2010) Global Responsibility to 
Protect, 388, at 388-389; Kwesi Aning and Samuel Atuobi, ‘Responsibility to Protect in 
Africa’ (2009) 1 Global Responsibility to Protect, 90, at 92.(2009), p. 92: Kuwali, ‘Art. 4(h) 
+ R2P’, at 75 claiming that ‘the AU right to intervene may be seen to have codified 
the emerging norm of R2p’.  
651 ‘Regional Arrangements’, in B. Simma, D. Khan, G. Nolte, and A. Paulus (eds), The 
Charter of the United Nations Charter: A Commentary (Oxford University Press 2012) at 
1492. 
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Security Council inthe exercise of RtoP, does not seem an appropriate 
actor. Since regional action in Africa depends on the necessary 2/3 
majority being achieved within the AU Assembly, the danger of 
abusive interventions is considerably reduced as compared to 
unilateral action by a single State (i.e. humanitarian intervention). 
The present author thinks it may be worth considering additional 
legitimation of regional action on the basis of the concept of the RtoP, 
for example through consent by all neighbouring States to the conflict 
and other affected regional organisations. This would allow for a 
narrow, tailored humanitarian exception to the UN Charter in case of 
Security Council inaction. 
  

4. ORDERING CRIMINAL PROSECUTION UNDER ARTICLE 4 AU 

CONSTITUTIVE ACT 
 
4.1 Introduction 
With the adoption of the Protocol on Amendments to the Protocol on 
the Statute of the African Court of Justice and Human Rights 
(hereafter Amendment Protocol) in June 2014, the AU is one step 
closer to establishing an African Criminal Chamber within the 
existing African Court to try international crimes.652 One of the ways 
a situation may be referred to the Court is through the AU Assembly, 
yet the legal basis for their referral power is not made explicit. 
Although the Amendment Protocol allows for a range of 
international crimes to be prosecuted before the African Court, the 
current discussion is limited to the prosecution of the crimes specified 

																																																								
652 The Protocol will enter into force 30 days after the deposit of instruments of 
ratification by 15 AU Member States (Article 11 Protocol). As of 24 July 2017, there 
are 10 signatories and no ratifications, with Uganda signing the Protocol latest on 3 
July 2017. For the current status, check the AU website.  
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under Article 4(h) of the AU Constitutive Act, namely war crimes, 
crimes against humanity, and genocide. Since this provision allows 
for a collective intervention authorised by the AU Assembly and 
without the consent of the Member State concerned, this section 
determines whether the ordering of criminal prosecution by the AU 
Assembly can be considered an intervention under Article 4(h) of the 
AU Constitutive Act and as such forms part of the AU’s collective 
security measures. This can be either a decision to set-up a special 
tribunal for that purpose or to refer a situation to the to-be-
established African Criminal Court.  

If it can be established that intervention under Article 4(h) of the 
AU Constitutive Act indeed may include the referral of situations to 
the African Criminal Court, it will potentially unleash a great power 
for the AU Assembly once the Criminal Chamber is operational. In 
this context a referral by the AU through Article 4(h) of the AU 
Constitutive Act, in contrast to a referral by for instance the PSC, may 
open up the opportunity for the AU to bring situations to the Court 
that do not concern State Parties to the Protocol. This would mean 
that the AU has appropriated itself a similar power as that of the UN 
Security Council in referring situations to the ICC of non-States 
Parties to the Rome Statute. It will be further considered whether this 
in any way affects the immunity provision that bars senior officials 
from being prosecuted for mass atrocity crimes before the African 
Court.  
 
4.2 Ratio 
During the AU Summit in February 2009, the AU Assembly 
requested the AU Commission, in consultation with the African 
Commission on Human and Peoples’ Rights (the African 
Commission), to assess the implications of vesting jurisdiction in the 
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African Court to try international crimes. 653  In July 2010, the 
Assembly requested the AU Commission to finalize the study and to 
report back to the Assembly during its next summit.654  The AU 
Commission appointed consultants, led by Mr. Donald Deya of the 
Pan African Lawyers Union (PALU), to draft a protocol allowing for 
the creation of a Criminal Chamber within the existing African Court. 
Their findings were discussed during workshops organised by the 
AU Commission in Midrand, South Africa, in late 2010. When the AU 
Government Experts and Ministers of Justice/Attorneys-General on 
Legal Matters adopted the draft AU protocol without much 
deliberation, it was believed that the AU Assembly would follow suit 
during its January 2011 Summit.655  Yet rather than adopting the 
Amendment protocol, the AU Assembly requested further research 
into the financial and practical implications of the Court. It took until 
June 2014 for the AU Assembly to adopt the Amendment Protocol.656    
 
The African Criminal Chamber will be an addition to the jurisdiction 
of the existing African Court of Human and Peoples’ Rights, which 
itself is still in the process of transforming into the African Court of 
Justice and Human Rights. 657  The African Court of Justice and 
																																																								
653 AU Assembly, Decision on the Abuse of the Principle of Universal Jurisdiction, 
(13th Ordinary Session, 3 July 2009 Sirte) Assembly/AU/Dec.243(XIII) Rev.1. 
654 AU Assembly, Decision on the Abuse of the Principle of Universal Jurisdiction 
(15th Ordinary Session, 25-27 July 2010, Kampala Assembly/AU/Dec/ 292 (XV). 
655 C.B. Murungu, ‘Towards a Criminal Chamber in the African Court of Justice and 
Human Rights’ (2009) Journal of International Criminal Justice 1067, at 1068. 
656 Naldi G and Magliveras K, ‘The African Court of Justice and Human Rights: A 
Judicial Curate’s Egg’ (2012) 9 International Organizations Law Review 383.  
657 While the African Court of Human and Peoples’ Rights (AcrtHPR) has jurisdiction 
to settle disputes over and clarify interpretational questions on human rights, the 
African Court of Justice aims to deal with disputes over AU law. Although the 
Protocol Establishing the African Court of Justice of July 2003 has entered into force 
on 11 February 2009, the AU decided for efficiency reasons to merge both courts into 
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Human and Peoples’ Rights (the African Court) will have a tripartite 
mandate divided in three separate chambers dealing with human 
rights, AU law, and international criminal law. While the 
Amendment Protocol raises some serious questions in relation to 
feasibility, the initiative can work out as a vast step forward in 
combating impunity on the continent, provided that Member States 
will show the financial and political will to cooperate with the 
African Court.658 Its unique character is exemplified by the fact that 
not only international crimes are included; crimes that are common in 
Africa (including unconstitutional changes of government, the 
exploitation of natural resources, and trafficking in hazardous waste 
and piracy) are included and are considered as crimes by its Member 
States in declarations and conventions,.659 In this way, the AU has 
intended to counter the narrow scope of international criminal justice 
of the drafters of the Rome Statute.660 What can be witnessed is that 

																																																																																																																																		
a singular institution. The decision to merge the Court of Justice with the Court of 
Human and Peoples’ Rights (into the African Court of Justice and Human Rights, 
AcrtJHR) has stalled the establishment of the African Court of Justice as part of the 
merger of both courts until the required 15 States have ratified the merger protocol 
(Protocol on the Statute of the African Court of Justice and Human Rights, 1 July 
2008) that is drafted thereto. Currently the process seems to be held up, as 30 AU 
Member States have signed and only 6 have ratified the protocol, the latest one being 
in 2017 (as of 15 June 2017). 
658 M. Du Plessis, Implications of the AU decision to give the African Court jurisdiction over 
international crimes (ISS Paper 235, June 2012) at 11; C.B. Murungu, ‘Towards a 
Criminal Chamber in the African Court of Justice and Human Rights’ (2009) Journal 
of International Criminal Justice 1067, at 1084. Knottnerus and De Volder, ‘The Early 
Formation of an African Criminal Court’, 388-390. 
659 A. Abass, ‘Prosecuting International Crimes in Africa: Rationale, Prospects and 
Challenges’ 24:3 (2013) The European Journal of International Law 933, 939-941. 
660 Throughout the drafting process of the Rome Statute many crimes have been 
debated. In fact, the need to address drug trafficking was the reason for Trinidad and 
Tobago to call for an international penal code. Of the twelve proposed crimes only 
four made it in the final text of the Rome Statute. See Knottnerus and De Volder, ‘The 
Early Formation of An African Criminal Court, at. 389. 
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the AU is including ‘enabling crimes’ that are seen as ‘productive of 
violence’, which is of great concern to Africa.661 
 
4.3 Legal ground for regional criminal prosecution 
The character of international law allows for States to enter into any 
agreement they deem necessary to structure their relations. While it 
has been suggested otherwise, the fact that the ICC was established in 
2002 does not stand in the way of the establishment of another Court 
to try international crimes.662 States are free to multilaterally decide 
on the establishment of another institution for the same purpose. 
Further, the ICC Statute does not contain any provision that the 
establishment of any other (regional) court would be considered void.
 The initiative to establish a regional court that can prosecute 
international crimes finds its basis in obligations laid down in AU 
instruments (including the AU Constitutive Act and the African 
Charter on Democracy, Elections and Good Governance) and 
international treaties allowing States to prosecute and punish 
international crimes, at least for some of the crimes the African Court 
will have jurisdiction over.663 Article 23(5) of the African Charter on 
Democracy, Elections and Good Governance, for example, stipulates 
that perpetrators of the crime of unconstitutional change of 
government may be prosecuted before a competent AU Court. This 
provision thus serves as the legal basis for the jurisdiction of the 

																																																								
661 K.M Clarke, Forthcoming Manuscript, 2017, as cited in Knottnerus and De Volder, 
‘The Early Formation of an African Criminal Court’, at 388. 
662 Ibid, at 941-943. 
663  Convention against Torture; Genocide Convention; Charter on Democracy, 
Elections and Governance. Genocide; CAH; WC; The Crime of UCG; Piracy; 
Terrorism; Mercanarism; Corruption; Money Laundering’ Trafficking in Persons; 
Trafficking in Drugs; Trafficking in Hazardous Wastes; illicit exploitation of Natural 
Resources; The Crime of Aggression. 
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African Criminal Chamber over the crime of UCG. As far as the crime 
of genocide is concerned, Article 6 of the Genocide Convention 
provides further legal ground for regional prosecution of the crime of 
genocide by stating that perpetrators of the acts covered in the 
Convention ‘shall be tried by a competent tribunal of the State in the 
territory of which the act was committed, or by such international 
penal tribunal as may have jurisdiction with respect to those 
contracting parties which shall have accepted its jurisdiction.’ 664  
Containing a peremptory norm of international law, the Genocide 
Convention is applicable to all States, even those that did not ratify 
it.665 A similar justification can be found for, for instance, the crime of 
torture in the UN Convention on Torture.666 

It has been submitted that Article 4(h) of the AU Constitutive 
Act provides the legal basis for the Amendment Protocol to create 

																																																								
664 Convention on the Prevention and Punishment of the Crime of Genocide (adopted 
9 December 1948, entered into force 12 January 1951) 78 UNTS 1021, 282-284. 
(CPPCG). What has been controversial is whether and to what extent this provision 
allows for the exercise of universal jurisdiction over genocide. This claim has first 
been acknowledged by Israeli Court prosecuting Eichmann and later on by other 
national courts that prosecuted suspects of the crime of genocide, such as the most 
recent verdict of the Dutch court of The Hague in the case of the Rwandese Yvonne 
Basebya for incitement to genocide (1 March 2013).  See, W.A. Schabas, ‘Convention 
for the Prevention and Punishment of the Crime of Genocide’ (2008) United Nations 
Audiovisual Library of International Law; Rechtbank ‘s-Gravenhage, 1 March 2013, 
LJN BZ4292 LJN. The precise scope of the principle of Universal jurisdiction remains 
contested, particularly for the AU see: C. Jalloh, ‘Universal Jurisdiction, Universal 
Prescription? A Preliminary Assessment of the African Union Perspective On 
Universal Jurisdiction’ (2010) 21 Criminal Law Forum 65. 
665 Reservations to the Convention on Genocide 1951 ICJ Rep 15, 23; Case Concerning 
Barcelona Traction, Light and Power Co (Belgium v Spain) 1970 ICJ Rep 3, 32. R. 
Niet-Navia, ‘International Peremptory Norms (Jus Cogens) and International 
Humanitarian Law’, ICC Now, March 2001. 
666 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (adopted 10 December 1984, entered into force 26 June 1987) 78 UNTS 
1021 (CPPCG).  
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jurisdiction over the crime of genocide, war crimes, and crimes 
against humanity for the African Court. 667  This argument is 
supported by the AU’s commitment to condemn and reject impunity 
(Article 4(o) of the AU Constitutive Act) and to respect democratic 
principles, the rule of law and good governance (Article 4(m) of the 
AU Constitutive Act), as well as the AU Assembly’s competence to 
establish any organ (Article 9(d) of the AU Constitutive Act).668 If 
Member States are to be unable or unwilling to prosecute 
perpetrators of Article 4(h) crimes, the AU has committed itself 
through the rejection of impunity and the respect for the rule of law 
and good governance to provide for other prosecutorial options 
instead. 669 
 
4.5 AU’s role 
Article 46F of the Amendment Protocol discusses the four means of 
bringing a matter before the African Court: a referral by a State Party, 
a referral by the PSC, a referral by the AU Assembly, and the 
institution of an investigation by the Prosecutor acting on its own 
initiative. Whereas in the case of the ICC the referral of situations by 

																																																								
667 D. Kuwali The End of Humanitarian Intervention: Evaluation of the African 
Union’s right of Intervention’ (2009) 9 AJCR 54-56; Abass, ‘Prosecuting International 
Crimes in Africa’, 937-938; Murungu, ‘Towards a Criminal Chamber’, at. 1080. 
Nmehielle V, ‘”Saddling” the New African Regional Human Rights Court with 
International Criminal Jurisdiction: Innovative, Obstructive, Expedient?’ (2014) 7 
African Journal of Legal Studies 7, 28. 
668 As expressed in the preamble of the Draft Protocol on Amendments to the 
Protocol on the Statute of the African Court of Justice and Human Rights (revisions 
up to 15th May 2012) Doc Exp/Min/IV/Rev.7, 1. See also P. Manirakiza, ‘The Case for 
an African Criminal Court to Prosecute International Crimes Committed in Africa’ in 
V.O. Nmehielle (Ed.), Africa and the Future of International Criminal Justice (Eleven 
International Publishers, The Hague, 2012) p. 27-28.  
669  Nmehielle, ‘Saddling” the New African Regional Human Rights Court with 
International Criminal Jurisdiction’, 28. 
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the Security Council is laid down in Chapter VII of the UN Charter, 
the legal ground for the referral of situations by the AU Assembly or 
the PSC is not specified.   

The ICC may exercise jurisdiction if the territorial State (State 
on the territory of which the conduct occurred) or the State of 
nationality (the State the accused of the crime is a national of) is a 
State Party to the Rome Statute.670 The African Court’s jurisdiction is 
broader in this sense. Not only may it exercise jurisdiction if the 
territorial State or the State of nationality of the alleged perpetrator is 
a State Party to the Amendment Protocol, but also when the victim of 
the crime is a national of that State, or when extraterritorial acts by 
non-nationals threaten a vital interest of the State Party to the Rome 
Statute.671  

In the event of referral by the Security Council, the ICC has 
jurisdiction even if the ‘targeted State’ is not a State Party to the 
Statute or does not give its consent. The question is whether a referral 
by the AU Assembly may under specified circumstances allow for 
situations of non-States Parties to the Amendment Protocol to be 
considered by the Prosecutor. This would in fact be the case if Article 
4(h) indeed provides the legal basis for the referral of situations of 
war crimes, crimes against humanity, and genocide to the African 
Court as discussed previously. 
 
4.6 AU referral as intervention under Article 4(h) 
As discussed above, Article 4(h) of the AU Constitutive Act is 
generally conceived as being the legal ground for the establishment 
of the African Criminal Chamber, at least as far as the crime of 

																																																								
670 Article 12(2) Rome Statute. 
671 Article 28 on Jurisdiction of the Court. 
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genocide, crimes against humanity, and war crimes are concerned. 
Since the AU Assembly has the sole authority to decide on Article 
4(h) measures, as indicated in the above discussion, the AU Assembly 
can decide on the basis of this provision to refer a particular situation 
that may concern genocide, crimes against humanity, and/or war 
crimes to the African Court. It has been indicated that a broad 
interpretation of ‘intervention’ means that the AU Assembly can also 
authorise measures short of force to respond to one of the crimes 
included in Article 4(h) of the AU Constitutive Act.672 What has been 
made clear is that when a situation involves war crimes, crimes 
against humanity, and genocide, coercive measures might be 
preferred because of the severity of the causalities at hand. At the 
same time, the AU must be able to deliver when intervention under 
Article 4(h) is authorised against the consent of the Member State. 
Military intervention might at times worsen the situation. Therefore, 
it might be worthwhile to look for alternative coercive measures short 
of force. Non-forcible measures such as setting up international 
criminal tribunals and referrals of situations for international criminal 
prosecution have been useful tools at the international level to deal 
with international crimes. As such, there is nothing that stands in the 
way of the AU Assembly invoking Article 4(h) AU Constitutive Act 
to refer situations that may constitute war crimes, crimes against 
humanity, and genocide to the African Court. 

At the same time, the PSC can refer situations to the African 
Court. Yet in relation to the PSC, Article 4(h) does not seem to be a 
valid ground for referral. This is because the PSC cannot take action 
on the basis of Article 4(h), but can recommend action after which the 

																																																								
672 See, for example, V. Nmehielle, ‘”Saddling” the New African Regional Human 
Rights Court with International Criminal Jurisdiction: Innovative, Obstructive, 
Expedient?’ (2014) 7 African Journal of Legal Studies 7, at 28. 
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AU Assembly decides. Therefore, the PSC should evoke another 
provision to refer situations to the African Court. Based on the above 
analysis of the provision, it is defendable in the view of the present 
author to argue that the PSC can refer situations to the African Court 
through Article 4(j) of the AU Constitutive Act, which allows for an 
intervention to restore peace and security. After all, intervention 
under Article 4(j) has been interpreted and applied broadly by the 
PSC to also include sanctions to restore peace and security, and thus 
referral of situations aimed at restoring peace and security in a 
particular State might also fit the broad interpretation of intervention 
under Article 4(j) .673 Whereas both the PSC and the AU Assembly can 
authorise Article 4(j) measures and both the PSC and the AU 
Assembly can refer situations to the African Court, this provision is 
relevant for both organs.  

There is, however, an important difference between Article 
4(j) and Article 4(h) when it comes to the intrusiveness of the 
measure. In the case of an Article 4(j) intervention, the Member State 
concerned is consenting to the intervention, meaning that it approves 
the measures that are ordered by the PSC (or the AU Assembly). In 
relation to referral, this would mean that the Member State concerned 
is agreeing with the situation being referred to the African Court. The 
mere fact that a Member State has ratified the Amendment Protocol 
and as such recognises the jurisdiction of the Court suffices to meet 
the requirement of consent.  

This would be different from situations in which the AU 
Assembly may refer a situation based on Article 4(h). The genesis of 
Article 4(h) is to allow the AU to act without indifference to mass 

																																																								
673 See the section in the above on sanctions to restore peace and security. 
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atrocity crimes, even without the State concerned consenting to it.674 
The provision explicitly describes that intervention in cases of war 
crimes, crimes against humanity, and genocide may be undertaken 
without the consent of the Member State concerned.  

In conclusion, this means that the AU Assembly is the only 
authority that can refer cases to the African Court on the basis of 
Article 4(h). The PSC only has the possibility of recommending such a 
referral to the AU Assembly. While the PSC can refer cases to the 
African court, this can only concern State Parties to the Statute. The 
AU Assembly, however, through Article 4(h) may refer situations to 
the Office of the Prosecutor of the African Court that involve a non-
States Party to the Statute. Whether it will do so in practice is 
doubtful but it offers an opportunity for the AU to take a firm stand 
against impunity for the sake of African peace and security. 

 
4.7 AU referrals and RECs 
For regional justice to function properly, it is important that all 
parties agree to the best way to pursue it.675 This means that once 
certain initiatives are taken, these should be endorsed and not 
obstructed by similar or opposing initiatives.676 When the jurisdiction 
of the African Court is expanded, it will function on the basis of 
complementarity both in relation to individual States as well as in 
																																																								
674 Kioko, ‘The Right of Intervention under the AU Constitutive Act’. 
675 Du Plessis M, ‘A (New) New Regional International Criminal Court for Africa’ 
(2014) 2 South African Journal of Criminal Justice 199, 199-200. 
676 This has also been the critique against the decision of the AU to set up an African 
Criminal Chamber, see, for instance, Implications of the African Court of Human and 
Peoples’ Rights being empowered to try International Crimes such as Genocide, 
Crimes against Humanity, and War Crimes, letter of 3 May 2012 to Justice Ministers 
and Attorneys General, African States Parties to the International Criminal Court 
signed by 49 African civil society organizations and international human rights 
organisations working in Africa. 
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relation to RECs according to Article 46H of the Amendment 
Protocol. Yet at this stage none of the RECs have established a court 
that can exercise international criminal jurisdiction. While the East 
African Legislative Authority of the East African Community (EAC) 
was in the process of drafting a proposal to broaden the jurisdiction 
of the East African Court of Justice to also include international 
crimes such as genocide, crimes against humanity, terrorism, and war 
crimes, it was not approved by all EAC Member States.677 Currently, 
the jurisdiction of the East African Court of Justice is limited to 
interpretation and application of the EAC treaty.  

The SADC tribunal that was competent to ensuring 
compliance with SADC instruments as well as to hear individual 
complaints of alleged human rights violations was suspended in 
2010.678 The SADC Heads of State and Government decided in 2012 to 
establish a new Court and limited the mandate to interstate 
complaints over violation of SADC instruments, but the 2014 revised 
Protocol on the tribunal has not yet entered into force.679 Considering 

																																																								
677 D. Deya, ‘The Interplay between Domestic, Regional and Universal Transitional 
Justice Mechanisms – Implications, Possibilities and Legal Prerequisites for a Sub 
Regional Criminal Court in East Africa’ (Raoul Wallenberg Institute Workshop on 
Regional Approaches to International Criminal Law: East African Perspectives, 
Proceedings Report, 12-14 December Arusha), p. 24-26. D.W. Ogalo, ‘Presentation on 
the East African Legislative Assembly Petition and Procedural Aspects of 
Establishing a Sub Regional Criminal Court in East Africa’ (Raoul Wallenberg 
Institute Workshop on Regional Approaches to International Criminal Law: East 
African Perspectives, Proceedings Report, 12-14 December Arusha), p. 27-28. While a 
legislative proposal was drafted by the East African Legislative Authority, it has not 
been endorsed by the Heads of States of the East African Community. 
678  F. Cowell, ‘The Death of the Southern African Development Community 
Tribunal’s Human Rights Jurisdiction’, (2013) 13:1 Human Rights Law Review 153, 
154. 
679 SADC Heads of States and Government, Final Communiqué (32nd Summit of 
SADC Heads of State and Government, 18 August 2012, Maputo); Member States 
have been urged to ratify the revised protocol during the SADC Summit: SADC 
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the fact that the tribunal will be limited in its competence, its 
jurisdiction will not likely be expanded to include criminal 
prosecution in the near future.  
Finally, in relation to the ECOWAS Community Court of Justice, 
while being considered increasingly active and bold in dealing with 
human rights cases apart from dealing with disputes over ECOWAS 
instruments, there have been no discussions expanding its 
jurisdiction to deal with international crimes. 680 

In the absence of sub-regional courts dealing with 
international crimes, the African Court will provide a regional 
alternative to international and national criminal prosecution.	
 
 
4.8 AU referrals and the UN  
Whereas the PSC and the AU Assembly can refer situations to the 
African Court with the consent of the Member State concerned, the 
AU Assembly can as described in the above refer situations of non-
consenting Member States in the cases of war crimes, crimes against 
humanity, and genocide, and thus also non-States Parties to the 
Amendment Protocol. At the international level, the UN Security 
Council can also refer situations to the ICC as part of its collective 
security mandate under Chapter VII the UN Charter and has done so 
in two instances in which the State concerned was not a State Party to 
the Rome Statute (e.g. Sudan and Libya). The question is whether 
both competences may potentially clash once the African Court is 
operational. Whose claim will then prevail? 
																																																																																																																																		
Heads of States and Government, Communiqué (36th Summit, 30-31 August 2016, 
Swaziland) para 38. 
680 K.J. Alter, L.R. Helfer and J.R. McAllister, ‘A New International Human Rights 
Court for West Africa: The ECOWAS Community Court of Justice’ (2013) 
107American Journal of International Law 173, at 173. 
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First and foremost, the referral of situations to the African 
Court by the AU Assembly does not qualify as the ‘use of force’ in the 
sense of the UN Charter, and therefore no Security Council 
authorisation would be required to take such action. Further, the AU 
Assembly may take any action it deems necessary to deal with 
African peace and security, provided that it will keep the UN 
Security Council fully informed of any action taken. 681  The UN 
Security Council maintains the right to take action with respect to a 
particular situation, regardless of regional action being taken.682 This 
would mean that the UN Security Council could deal with a similar 
situation and even decide to refer it to the ICC. Then it is up to the 
prosecutors of the respective courts (the ICC or the African Criminal 
Court) to determine whether they will proceed with an investigation 
or prosecution.683 It would therefore be beneficial for both Prosecutors 
to consult one another in order for situations to not be dealt with at 
the same time. It can even be suggested that a division of labour 
might be possible, where within one situation both the ICC and the 
African Criminal Court look into particular cases. Yet the danger 
exists that a hierarchical relationship between the two courts might 
emerge that has not been foreseen.684 

																																																								
681 Article 54 UN Charter. 
682 Article 52(4); Article 34; Article 35 (1) UN Charter. 
683 Both prosecutors have discretion within their legal mandate to decide whether or 
not to start or even proceed with an investigation or prosecution. For the ICC 
prosecutor, this is laid down in Article 53 Rome Statute, whereas for the Prosecutor 
of the African Criminal Court the discretion to halt investigations or prosecution can 
be found in Article 46 (G) of the Amendment Protocol. See Knottnerus and De 
Volder, ‘The Early Formation of An African Criminal Court’, at 385.  
684 If, for example, one court deals with lower-level perpetrators and the other court 
with high-level perpetrators then hierarchy between the courts is construed. See 
Knottnerus and De Volder, ‘The Early Formation of An African Criminal Court’, at 
385 and 401 (fn 55). 
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In conclusion, Article 4(h) of the AU Constitutive Act allows 
for the AU Assembly to refer particular situations involving mass 
atrocities such as war crimes, crimes against humanity, and genocide 
in AU Member States of both State Parties and non-States Parties to 
the Amendment Protocol to the African Court. Since all African 
countries form part of the AU, this means that this competence covers 
the entire continent. The presumably supranational character of 
Article 4(h) allows for such an infringement on the sovereignty of AU 
Member States. While the argument that decision-making concerning 
Article 4(h) interventions should be vested in the PSC is not novel 
and has been made previously by other scholars, it has gained new 
and important momentum with the adoption of the Amendment 
Protocol. For Article 4(h) to be used effectively, the decision-making 
power, according to the present author, should be vested in the PSC 
and not the AU Assembly. The AU Assembly will be less likely to 
refer cases to the African Criminal Court than the PSC, particularly 
when it concerns non-consenting States. Yet under the current 
provisions, this would mean that the PSC can only refer situations of 
State Parties to the Amendment Protocol to the African Criminal 
Court and not situations of non-State parties, a competence exclusive 
to the AU Assembly. 
 

5. CONCLUSION 
This chapter has presented how the AU has envisioned and advanced 
the most intrusive collective security measures it can order: sanctions, 
military interventions, and the ordering of criminal prosecution 
(through referrals to the future Criminal Chamber of the African 
Court). 

With respect to sanctions, it has first been argued that the 
possibility to sanction AU Member States in cases of failure to comply 
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with AU decisions, which has been up to this date a death letter 
provision, has the potential of providing the AU with more teeth in 
enforcing regional peace and security related policies if the 
parameters of the relevant provisions are clarified. Sanctions in case 
of UCG, in turn, have been by far mostly envoked and applied. While 
applying these sanctions, many difficulties have come to the fore 
relating to the definition, the scope of the phenomenon, and the 
sequence of the actual use of the competences of the actors involved 
in responding to UCGs. Much more clarity and streamlining is 
required in this respect. Finally, as far as sanctions are concerned, the 
analysis has made clear that the PSC has also ordered sanctions to 
restore peace and security while an explicit legal ground is missing. It 
has been suggested that such a legal ground can be indirectly 
deduced from Article 4(j) of the AU Constitutive Act.  

Intervention, both under Article 4(j) and Article 4(h), should 
thus be interpreted broadly. While with ‘intervention’ under Article 4 
of the AU Constitutive Act logically reference is made to coercive 
measures, these may also include coercive measures short of the use 
of force. This means that the use of sanctions to restore peace and 
security may be considered an intervention under Article 4(j), just as 
the ordering of criminal prosecution may be seen as intervention 
under Article 4(h), as is argued in this Chapter, which thereby 
identifying and establishing a legal basis for such actions.  

In relation to military interventions, this Chapter has shown 
that while Article 4(h) is most discussed, Article 4(j) is most invoked, 
albeit the latter is never explicitly formulated by the PSC in its 
Communiqués. With respect to military intervention, the relevance of 
clarity regarding the competences of all actors involved becomes 
most apparent.  
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In relation to ordering criminal prosecution, the present 
author has argued that on the basis of Article 4(h), the AU Assembly 
can refer situations of both non-State parties and State Parties to the 
Amendment Protocol to the African Court, giving the regional organ 
similar competences as the SC has in referring situations to the ICC of 
non-States Parties to the Rome Statute under Chapter VII UN 
Charter. While this may lead to clashes of competences of both courts 
in case a situation in a respective country is referred to both Courts, it 
is up to the Prosecutors of the courts to decide jointly on the best way 
forward. Whereas some challenges between the AU and the UN can 
be foreseen with the creation of the Criminal Chamber of the African 
Court, there are currently no clashes of competence between the AU 
and the RMs with respect to criminal prosecution, since none of the 
RMs have a Court with jurisdiction to deal with international crimes.  
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CHAPTER 6 
CONCLUSION AND WAYS FORWARD 

 
 
The African Union (AU) has created a unique structure to ensure 
peace and security in Africa. The so-called African Peace and Security 
Architecture (APSA) foresees a comprehensive and multi-layered 
security system with the AU as central actor in initiating and 
streamlining timely security responses of all actors involved. The idea 
of a comprehensive and multi-layered security system has emerged 
out of the desire to organize the previously-scattered and 
uncoordinated multi-actor involvement in African peace and security 
(e.g. sub-regional organisations, the OAU, and the UN). Several 
institutional structures have emerged at various levels to respond (to 
a varying degree) to regional peace and security threats, while 
coordination and cooperation among these structures is virtually 
non-existent. With the transition of the OAU into the AU, the regional 
organisation transformed from an overall passive peace and security 
actor into an active one, overseeing all peace and security responses. 
Yet merging the existing structures has not been without challenges. 
Coordination and cooperation among sub-regional organisations, the 
AU, and the UN continue to test the AU’s comprehensive and multi-
layered security system. 
 
The key goal of this research has been to show how the AU has 
envisaged and advanced its comprehensive, multi-layered collective 
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security system, to expose its aspirations as well as the challenges 
that exist in relation to the implementation of the system and the 
related competences of the main actors involved (i.e. the AU, sub-
regional organisations, and the UN), and to determine whether and 
how these challenges can be legally resolved. All of this is done with 
the ultimate purpose of contributing to the further operationalization 
of the pan-African collective security system for the sake of 
safeguarding long-term peace and security for Africans. 
 
The thesis responds to the following research question:  
How are competences within the AU and between the AU, sub-regional 
organisations, and the UN attributed and applied in practice when 
implementing AU’s collective security aspirations? Can the remaining 
challenges be legally resolved in order to enhance the maintenance of peace 
and security in Africa, and if so, how?  
 
In order to comprehensively answer this question, the thesis has been 
divided in several chapters. First, the international and historical 
contexts have been discussed within which the AU’s collective 
security approach should be understood. In order to see what defines 
the AU’s collective security vision as well as to find a basis for the 
challenges the system is currently facing, the thesis has taken a 
historical as well as a socio-legal perspective. This combined 
approach intends to reveal the roots of some of the contemporary 
challenges that exist in relation to the competences of sub-regional 
organisations, the AU, and the UN in securing African peace and 
security.  
 
Chapter 2, focusing on the international context, has shown how 
notions on collective security have developed internationally, leading 
to the contemporary rules on international collective security. While 
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scholars defending conceptually-rivalling theories in international 
relations (political idealism and political realism) had their own 
thoughts about whether collective security responses were desirable 
and could actually be realised, the 20th century in particular signalled 
major progress in the development of international collective security 
law, most notably with the establishment of the UN and the adoption 
of the UN Charter.   
 
In Chapter 2, it has been described how the role of regional 
organisations in maintaining international peace and security took 
shape in the drafting process leading up to the UN Charter and how 
the limited influence of regional organisations at that time resulted in 
an approach in which universalism and regionalism have both been 
facilitated, while simultaneously limiting the role for regional 
organisations in the case of coercive action. What prevailed is a 
universal approach to collective security with conditioned regional 
involvement based on Article 51 (collective self-defence) and Chapter 
VIII of the UN Charter (regional collective security). The purpose of 
Chapter VIII was to grant certain organizations the power to resolve 
local disputes with local means and on local terms. The analysis of 
Chapter 2 has shown that what is considered a regional organisation 
on the basis of Chapter VIII is not based on general clear-cut criteria, 
but is rather ascertained in concrete, individual cases, the AU 
included.  
 
While regional organisations may undertake action, the Security 
Council remains the final authority to decide on coercive military 
interventions (Article 53(1) of the UN Charter). In addition, and 
despite regional action taken, the Security Council maintains the 
principled right to become involved in a respective conflict (Article 
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52(4) of the UN Charter). Finally, regional organisations are not 
without obligations towards the UN when maintaining peace and 
security in their respective regions. Regional actors are under a 
continuous obligation to keep the Security Council fully informed at 
all times of actions taken to secure, restore, or maintain peace and 
security (Article 54 of the UN Charter).  
 
While after the adoption of the UN Charter there has been an ever-
increasing acknowledgement at the UN level and ‘beyond’ of the 
importance of the contribution of regional organisations in the 
maintenance of peace and security, it is still difficult to speak of a 
partnership between the UN and regional organisations because of 
the hierarchical structures that find their basis in the UN Charter and 
continue to underpin their working relationship. The provisions 
directing their working relationship and respective competences have 
not been changed, while in practice the collective security landscape 
has transformed considerably. 
 
As a result, several challenges continue to exist. The Security 
Council’s inaction in response to mass atrocities has raised questions 
as to whether the Security Council is willing and able to live up to the 
manifold promises of the UN Charter. Also it has been questioned 
whether the fact that the Security Council is unable to meet its 
obligation to promptly and effectively take action in case of threats or 
actual breaches of peace and security has consequences for the extent 
to which Member States are bound by their own obligations 
following from the UN Charter, such as their duty to refrain from the 
use of force (Article 2(4)). Member States have given up some of their 
sovereignty, allowing and asking the Security Council to take 
measures on behalf of the international community in order to 
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guarantee the general prohibition on the use of force. Yet with the 
Security Council being unable for a variety of reasons to meet its 
obligations, it becomes in the view of the present author increasingly 
difficult to argue that the UN Charter obligations precede every other 
international obligation on the basis of Article 103.  
 
Further, with the increased recognition of the importance of regional 
organisations in general and intensified cooperation between the AU 
and the UN in particular, the principles of complementarity and 
subsidiarity that underpin the partnership between both 
organisations have become more important. Yet these principles, 
which are reflected in the respective competences and thus in 
decision-making, in the division of labour, and in sharing of the 
burden of ensuring peace and security are not clearly spelled out. As 
a result, responsibility can be and regularly is averted and the burden 
can be and is often shifted rather than shared, while unclear 
competences actually lead to duplication of efforts and delays in 
peace and security responses.  
 
When discussing competences between the UN and regional 
organisations, the discussion regularly focuses solely on the 
partnership between the AU and the UN, though sub-regional 
organisations play an important role as well. Therefore, in the view of 
the present author, the discussion should necessarily involve the 
interplay not only between the AU and the UN, but also between the 
AU, the UN, and sub-regional organisations. Chapter VIII does not 
differentiate between various regional and sub-regional organisations 
and the hierarchy that may exist between them, and as such does not 
take into account the multi-layered regional security system the AU 
proposes, including a sub-regional approach in dealing with peace 
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and security. Whether it is action by a sub-regional organisation or 
action by the AU, according to the UN Charter  both are regional 
organisations that are subject to the same legal regime. Thus, while 
the AU foresees a hierarchical relationship between the AU and 
RECS, the UN Charter does not support such subordination but 
rather sees all regional organisations as equal. 
 
Yet for the partnerships between these organisations to be effective, 
the role of the respective sub-regional organisation, the AU, and the 
UN should all be situated in an all-embracing partnership approach 
with a clear division of labour. Not clarifying the competences within 
this triangular relationship well enough creates challenges in practice 
that result in the unnecessarily delaying of peace and security 
responses. 
 
After the international context was sketched, Chapter 3 looked into 
the historical context of the coming into existence of African peace 
and security approaches in order to reveal historical frictions that lie 
at the heart of some of the contemporary challenges. The long-term 
domination of large parts of Africa by colonial powers is at the root of 
the current importance of the APSA, an architecture based on the 
principles of African ownership, self-reliance, and African solutions 
to African problems. The analysis has revealed that in the 20th 
century, nationalist ideology based on pan-Africanism and African 
nationalism focused on the total liberation of the continent from 
colonial rule and inspired Africans from outside and within the 
continent to pressure colonising powers to give up their powers, 
which led to the independence of many African States in the years 
after the end of World War II. While African leaders desired to 
cooperate in an African continental organisation, conflicting views 
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existed on how cooperation within the African context should take 
shape. Despite starkly opposing views and alliances, African leaders 
were aware that it was important to speak with one African voice or 
else they would continue to be vulnerable to foreign interference.  
 
As a result, the OAU, the predecessor of the AU, was established in 
1963 but only with limited competences to be executed with the full 
consent of all the Member States. Its resulting inability to act for the 
continental organisation was also been reflected in its security 
responses. What was decisive for the OAU’s security responses (or 
the absence thereof) is that the OAU had no coercive powers 
whatsoever. There was no provision to sanction misbehaving States 
when they did not observe OAU obligations. Even when a Member 
State was acting clearly in violation of the OAU Charter and its 
subsequent decisions and protocols, the organization could not, for 
instance, suspend the membership of a State or, even more radically, 
throw out this recalcitrant Member. While in the 1990s an OAU 
Mechanism was set up to deal with peace and security, it was 
hampered in its actions by key provisions of the OAU Charter, 
underscoring the sacredness of sovereignty. As a result, the OAU 
came to be known for its inaction and non-interference and did not 
contribute significantly to the maintenance of African Peace and 
security. The OAU’s policy was built upon solidarity and brotherhood 
among African leaders rather than carrying responsibility towards 
African people(s).  
 
The historical external domination and the desire to determine the 
continent’s own course of action after being freed from outside 
interference also clarifies the at-times ambiguous relationship the AU 
tends to have with the UN. While the AU emphasises its 
subordinated role in relation to the UN Security Council when it 
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comes to coercive regional action, it does not do so under all 
circumstances. With the adoption of Article 4(h) of the AU 
Constitutive Act, AU Member States have ensured that in cases of 
genocide, war crimes, and crimes against humanity action can be 
taken, irrespective of Security Council authorisation under Article 
53(1) of the UN Charter. While in principle the provision will only be 
invoked with prior Security Council authorisation, African leaders 
have ensured that consent among them has been reached that in very 
exceptional cases, such as situations similar to the genocide in 
Rwanda, action could be taken irrespective of Security Council 
authorisation, so that history would not repeat itself. As such, Article 
4(h) of the AU Constitutive Act reflects the principle idea of African 
ownership of African peace and security.   
 
The guiding principles that underlie APSA prove, however, to be 
mostly idealistic in nature when confronted with practice. Self-
reliance is far from a reality, as the AU continues to rely extensively 
on external funding. This equally affects African ownership in 
decision-making, as funders also strongly (co-)direct where, when, 
and how money is spent. Whereas past decades witnessed an 
Africanisation of security (i.e. an increase of the extent and quality of 
African participation in addressing the continent’s peace and security 
challenges) this has not been met equally with African ownership (i.e. 
de facto control over an issue). African ownership does not imply the 
absence of external partners, yet it means to secure that political 
decision-making on the continent is in the hands of African 
organisations and institutions. In this sense, political ownership is 
intrinsically linked with self-reliance, or the ability to pursue action 
without being largely dependent on external donors. In the view of 
the present author, the AU could be more decisive when it would 
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have its own funding to establish, maintain, and implement APSA. 
The lack of funds is a more structural challenge to the AU’s collective 
security system, which is difficult to remedy and is not covered in 
much detail in this thesis. It can be observed that as a result of, 
amongst other things, this lack of own financial capacity, the concept 
of ‘African solutions to African problems’ is still much more of a 
promise than a reality. 
 
The historical context also gave clarity about contemporary 
challenges between the AU and sub-regional organisations (or 
RECS/Regional Mechanisms). In the absence of a decisive regional 
organisation and with the UN withdrawing from peace operations in 
Africa in the 1990s, some RECS filled the void and took on the role of 
securing peace and stability in their region. The ECOWAS Mediation 
and Security Council, mandated to take all forms of intervention 
including military action in the region, can be considered the 
forerunner of the Peace and Security Council of the AU. 
 
Despite the OAU’s policy of non-interference, it increasingly became 
apparent at the end of the 20th century that securing lasting peace and 
security all over the African continent would be a vital condition for 
development to take place. After several deliberations, it was 
concluded that Africa must respond by seeking solutions to the 
interrelated problems of security, stability, development, and 
cooperation, through its own means and by engaging the rest of the 
world within a framework that was created, managed, and led by 
Africans that indicated African ownership in dealing with Africa-specific 
problems. The idea emerged of a continental organisation that would 
have coordinating and overarching capacities in safeguarding African 
peace and security, leaving the implementation up to sub-regional 
initiatives subject to regional and international supervision. This 
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rethinking led to the transition of the OAU into the AU, marking the 
different course of action the new organisation was foreseen to take. 
The AU was thus born out of the general conviction that the 
promotion of peace, security, and stability is a prerequisite for the 
development and integration agenda of the continent. With the 
establishment of the AU, the regional body assumed the leading role 
that some RECS had established for themselves in the region. 
However, the rearrangement of competences that followed naturally 
led, and still leads, to frictions. 
 
The historical insights have allowed the present author to look more 
realistically at what the AU has undertaken up until now in the field 
of peace and security. With its predecessor, the OAU, still embracing 
the principle of non-intervention, the AU’s policy of non-indifference 
is of relatively recent date. Establishing and practicing the APSA is an 
ambitious project, considering the non-existent power of the OAU 
and the then-absent political will to take measures to secure peace 
and security. Although the organisation changed some of its 
structures and objectives when it transformed into the AU, it will take 
a while before a mentality change has taken place too. As a result, the 
principles that underpin the APSA - African ownership, non-
indifference, and cooperation - have maybe not been fully realised 
but are driving the mentality change of the organisation. This is why 
the legal framework underpinning the AU’s comprehensive and 
multi-layered collective security system is so important: it guides the 
change at its core. At the same time, the implementation of the 
system is faced with many challenges, as it foresees an approach that 
is reversing the historical DNA of the regional organisation. 
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Chapter 4 of the thesis discussed how the AU’s multi-layered and 
comprehensive collective security system is meant to function, while 
Chapter 5 has shown how it has been applied in practice by looking 
at the most intrusive measures the AU can order (sanctions, 
interventions, and criminal prosecution) and discusses which gaps 
remain to be resolved. Both Chapters have exposed the challenges in 
relation to the attribution of competences within the AU and between 
the AU, RECs, and the UN in securing Africa’s peace and security. 
Chapters 4 and 5 are not summarised here, but the challenges will be 
discussed per level, i.e. the AU level, AU-RECs level, and AU-RECs-
UN level. 
 
Challenges at the AU level: the competence between AU organs 
The African Union, as has been shown, carries primary responsibility 
for the maintenance of peace and security on the continent. In 
realizing the AU’s collective security aspirations, the first challenges 
are those in relation to internal competences, between the AU organs 
involved in enforcing collective security. The PSC, the AU 
Commission (through its Chairperson), and the AU Assembly are the 
AU organs involved in decision-making concerning collective action 
to be taken in response to threats or breaches of African peace and 
security. The African Standby Force (ASF) is the structure that is 
intended to be utilised to enforce interventions that are ordered on 
behalf of the collective of AU Member States in the interest of peace 
and security.  
 

Absence of a general decision-making procedure and of a sole authority 

responsible for authorizing measures 

The first internal obstacle is that the legal framework does not 
provide for a general decision-making procedure applicable to all 
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situations that come to the attention of the PSC. Whereas its 
international counterpart, the UN Security Council, works with a 
decision-making framework (first a determination of a threat or 
breach of peace and security under Article 39 of the UN Charter, the 
possibility of ordering provisional measures, and then deciding on 
either Article 41 or Article 42 measures) and while the competence of 
the Security Council to order collective measures is the same 
regardless of the measures taken, the AU legal framework consists of 
different decision-making models depending on the intrusiveness of 
the measures involved. The PSC discusses a particular situation, 
makes no explicit triggering determination, as is the case with the UN 
Security Council and Article 39 of the UN Charter, and then decides 
on measures to be taken. Depending on the measures concerned, the 
PSC alone or the PSC and the AU Assembly are involved in decision-
making.  

With respect to sanctions in case of non-compliance with AU 
decisions and policies, the AU carries the authority to impose them. 
In relation to sanctions in case of unconstitutional changes of 
government, this authority has been explicitly delegated to the PSC 
under the PSC Protocol. Yet that competence is not clear-cut. Under 
the later-adopted African Democracy Charter, only sanctioning 
Member States by suspending their participation in the activities of 
the Union is a power vested in the PSC. The imposition of any other 
form of sanctions on perpetrators as well as on third Member States 
that have instigated or supported the UCG in another State is 
explicitly left to the AU Assembly to decide. Yet in practice, since the 
entry into force of the PSC Protocol, it is the PSC rather than the AU 
Assembly that imposes additional measures on perpetrators. 
However, the role of the PSC in imposing sanctions is not 
uncontroversial: in three instances, the PSC has imposed sanctions on 
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AU Member States even though they had not ratified the PSC 
Protocol yet (CAR, Mauritania, and Guinea). 

While the PSC can recommend Article 4(j) of the AU 
Constitutive Act interventions (without the consent of the concerned 
State but in cases of war crimes, crimes against humanity, and 
genocide) with the consent of the host State government, Article 4(j) 
interventions need to be authorised by a 2/3 majority vote of the AU 
Assembly.  Clear guidance on the decision-making procedures and 
the type of collective measures that the PSC or other AU organs can 
take and the internal consultations that are required to ensure the 
desired outcome is currently lacking.  

In the view of the present author, there is a case to be made for 
the PSC to be the sole authority to decide on collective action. 
Particularly with respect to Article 4(h) interventions, which are quite 
delicate, the AU Assembly may not come to a decision due to its 
political character. Further, the AU Assembly generally only meets a 
few days a year, and thus it may be questioned on practical grounds 
whether it is the most suitable body to decide on such measures. 
When a situation requires an Article 4(h) intervention, most likely 
swift action is required. This is difficult when the AU Assembly 
needs to come together in an (extra)ordinary session and requires a 
quorum to be present. The PSC members on the other hand are 
permanently available in Addis Ababa, making decision-making 
easier. The fact that the AU Assembly has the final decision-making 
power and that a 2/3 majority threshold needs to be met as of now 
results in Article 4(h) not being invoked. By keeping decision-making 
procedures that lead to inaction in place, the AU still embraces the 
principle of non-interference rather than non-indifference. While the 
instrument of a military intervention under Article 4(h) AU 
Constitutive Act should only be utilised as a means of last resort and 
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under exceptional circumstances, it should also be prevented that 
ineffective decision-making results in the same inaction the AU 
accused the Security Council of in relation to cases like Rwanda, 
which were at the heart of the discussions on the inclusion of Article 
4(h) in the AU Constitutive Act. 
 

The functioning of the PSC 

In its Communiqués, the PSC does not explicitly formulate the legal 
basis for the action taken. Explicitly inserting the legal ground on the 
basis of which action will be taken will enhance transparency and 
will remove ambiguity regarding the legal ground for the authorised 
measures and will allow for an unequivocal and clear development 
and implementation of AU norms. 

Further, the PSC Protocol prescribes selection criteria AU 
Member States should meet in order to qualify as PSC Members. In 
practice, these criteria are not upheld. This results in situations 
wherein States that disregard good governance, as understood by the 
respective AU organs, decide on measures in relation to bad 
governance of other States. The OAU era witnessed that precisely the 
fact that those leaders who themselves were not acting in line with 
the objectives and principles of the OAU Charter would not be 
inclined to sanction others. To avoid this situation, the present 
research supports a minimum of the required selection criteria 
applied to become a Member of the PSC to be maintained: the 
capacity to participate in PSC activities (e.g. to contribute to 
implementing peace and security measures) and the adherence to the 
norms of good governance. Only in this way will the PSC gain 
credibility as the decisive executive body.  
 
The AU level: collective security measures  
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Sanctions in case of non-compliance of AU obligations   

Whereas sanctions in cases of non-compliance can potentially play an 
important role in, inter alia, ensuring peace and security, there is still 
insufficient guidance as to how Article 25 of the AU Constitutive Act 
should be interpreted and which criteria need to be met in order for 
the sanctions to become part of effective responses to violations of 
AU treaty obligations. While now the provision is not more than 
dead letter, it has great potential to offer an additional avenue to 
pressure non-complying Member States to observe their obligations 
under the APSA. 
 
The PSC has been responding to unconstitutional changes of 
government (UCG) in an incoherent way. For the approach to 
situations of UCG to be effective, identical procedures need to be 
followed in (nearly) identical cases. The proposed Sanctions 
Committee should be promptly set up to oversee the correct 
implementation of the sanctions regime in line with the Lomé 
Declaration. The Sanctions Committee will also be able to monitor the 
exemptions to targeted sanctions based on humanitarian grounds or 
when linked to negotiations for a way out of the crisis. 
	
Sanctions to restore peace and security 

The PSC has ordered sanctions in situations that could not be 
classified as an unconstitutional change of government but more 
generally as sanctions to restore peace and stability. Yet the 
competence to order those sanctions seems to be lacking. While the 
broad interpretation of intervention under Article 4(j) of the AU 
Constitutive Act would allow for the ordering of sanctions to restore 
peace and security with the consent of the State concerned, this 
particular intervention option can only be authorized by the AU 
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Assembly. The AU Assembly has not delegated its competence to the 
PSC as is required under Article 9(2) of the AU Constitutive Act. In 
the view of the present author, the AU Assembly should therefore 
either explicitly delegate its competence to the PSC or should 
otherwise create an explicit legal ground for the competence of the 
PSC. Article 4(j) of the AU Constitutive Act would seem to be the 
appropriate provision for this purpose, although the phrasing ‘with 
the consent of the Member State concerned’ does mean that the 
Member State in question always needs to agree with the sanctions 
imposed. While Member States most probably agree when the 
sanctions target rebel groups within the Member States, Member 
State’s consent would highly unlikely to be given when the sanctions 
target the Member State itself. Alternatively, sanctions in case of non-
compliance with AU policies (Article 23 of the AU Constitutive Act) 
may be a legal ground for ordering sanctions to restore peace and 
security. Yet, here the same applies as to Article 4(j) of the AU 
Constitutive Act: it is the AU Assembly that may authorize sanctions, 
not the PSC.  Thus, there needs to be an explicit delegation of 
competence by the AU Assembly in this respect.  
 
Interventions without the consent of the AU Member State concerned  
The actions of the PSC with respect to Article 4(h) of the Constitutive 
Act have shown that it clearly overstepped its mandate to take action. 
It is not up to the PSC but to the AU Assembly to decide whether 
Article 4(h) can indeed be invoked as was the case in the Burundian 
crisis. The response of the AU Assembly showed that it remains their 
authority to decide on Article 4(h) interventions. In order for the PSC 
to remain credible, it is important that it acknowledges the limits of 
its competences until the AU has decided otherwise. It is therefore 
time for an internal discussion to take place between the Chairperson 
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of the AU Commission, the PSC, and the AU Assembly on the 
response to the Burundian crisis and the lack of coherence between 
the responses of the Chairperson, the PSC, and the AU Assembly. On 
the basis of lessons learned, decision-making procedures and internal 
communication can be strengthened (possibly in the proposed 
manual on collective security measures) to avoid similar situations in 
the future, as the lack of such coordination seriously affects the AU’s 
credibility to deal decisively and with one voice with African crises. 
 
The AU and Regional Mechanisms 
The division of competences between the AU and RMs is based on 
the principles of complementarity, subsidiarity, and comparative 
advantage, but the MoU dealing with these competences fails to offer 
definitions of these principles and how they are applied in practice.  
 
In the interaction between the AU and the RMs, subsidiarity seems to 
imply that once it looks as if objectives of proposed action can best be 
achieved at the sub-regional level, the RMs have the competence to 
take action. When the scope or the complexity of the problem 
requires regional action, the competence shifts to the AU instead, 
hence the principle of complementarity. Subsidiarity in this reading 
suggests that the AU has no power to act, unless the respective RM is 
unable or unwilling to address the problem or when concerted action 
is required. Yet it is not determined in the MoU who determines 
when the competence shifts to the AU instead of the RM and how 
this will be done. In reality, the AU has taken action, for instance in 
the case of Madagascar, even before the RM has had the chance to act, 
and has decided on a different course of action than the RM in 
relation to the lifting of the imposed measures. This was clearly 
counterproductive when looked at from the perspective of the 
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comprehensive collective security system. Also, despite the adoption 
of these principles, the AU has secured for itself the right to take 
action anywhere in the continent when it so desires (‘Nothing in this 
Memorandum shall prevent the Union from taking measures 
necessary to maintain or restore peace and security anywhere in the 
continent’ (Article XX(5) MoU AU/RECs/CMs)). This provision seems 
to imply that despite the adoption of these principles, the AU always 
has a final say in whether and where it takes action without having to 
explain why it assumes this power, thus making the functioning of 
the principles governing the relationship between the AU and RECs 
ineffective. 
 
For these principles to form the basis of an effective partnership, 
safeguards need to be in place to ensure respect for each other’s 
competences through a clear determination or decision-making 
procedure. Therefore, it is advisable in the view of the present author 
for the AU and RMs to further negotiate the parameters of the MoU 
AU/RECs/CMs to give substance to the principles laid down in the 
MoU or to draft a revised MoU altogether. 
 
The AU and the UN 
In relation to the competences between the AU and the UN, two 
particular issues play a role. First, invoking the single most important 
provision of the AU’s collective security system, Article 4(h) does not 
explicitly require UN Security Council authorisation. Yet in the 
Ezulwini Consensus, AU Member States acknowledged that in 
principle Security Council authorisation will be sought only not when 
exceptional circumstances so require. While this latter approach is 
unlawful, from the perspective of international collective security 
law, there is still no law being breached with this mere statement in 
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the Ezulwini Consensus. In practice, when Article 4(h) of the 
Constitutive Act was invoked, as was the case with respect to the 
situations in Senegal and Burundi, the intention has been to involve 
the Security Council once the situation so required. Further, within 
this study it has been suggested that the developments within the 
Security Council’s practice (including extending Chapter VII powers 
to apply to massive violations of human rights since the 1990s and 
the adoption of RtoP) could be used to legitimise a narrowly-tailored 
humanitarian exception ground for non-authorisation by the UN 
Security Council. In case the UN Security Council is unwilling or 
unable to take its responsibility to protect, regional action may be 
appropriate, under conditions agreed upon internationally. Since AU 
action still requires the majority vote of Member States, it is not likely 
that interventions will be used to pursue interest other than 
humanitarian ones.  
 
Secondly, in relation to the competences between the AU and the UN, 
the principle of subsidiarity is important to address. Subsidiarity only 
gets meaning once it involves burden sharing rather than burden 
shifting. While in the situation of Burundi and Sudan, the AU first 
stepped in pending an international take-over, after which a hybrid 
mission was established; the situation of Somalia has shown that 
despite the AU requesting that the UN takes over on several 
occasions because it could not handle the situation, nothing 
happened. To be clear: subsidiarity may not mean that responsibility 
can be shifted for free to a regional organisation, regardless of 
whether that organisation can actually shoulder the responsibilities.  
 
The AU, Regional Mechanisms, and the UN 
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While the relationship between the AU, Regional Mechanisms, and 
the UN is looked upon differently by the AU and the UN, this has not 
resulted in serious challenges in practice. Still much is unclear. The 
AU appropriates the reporting obligation under Chapter VIII of the 
UN Charter to itself, also when Regional Mechanisms undertake 
peace and security action. The question is whether this duly 
discharges RMs from their responsibility to report to the Security 
Council. Further, there is not a clear sequence of action in practice or 
writing when all three parties are involved. In order to clarify all the 
outstanding issues in relation to competences as well as rights and 
obligations following from them, the UN, Regional Mechanisms, and 
the AU should in the view of the present author consider negotiating 
and adopting a MoU to clarify how the tripartite partner and 
relationship should take shape. Once the competences and the limits 
thereof are clearly spelled out, an effective comprehensive and multi-
layered collective security system can be realised, bringing us one 
step closer to a pax Africana. 
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