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Introduction: A new genus of standards 

 

Consumers today are faced with a myriad of logos placed on the products they encounter 

in supermarkets and retail stores claiming the supposed sustainability of the product. 

Products of all sorts are now categorized by the ethical, fair trade, organic, sustainable, 

biodynamic, or socially responsible production and manufacturing processes that 

brought them about. While one would be hard pressed to find such logos and claims just 

three decades ago, one index has identified more than 450 ecolabels currently in use.1 

When the Rainforest Alliance began sustainable forestry certification in 1987 it could 

hardly have predicted the extent to which its business plan would be replicated in the 

coming years as sustainability standards expanded into other markets. The 

contemporary prevalence of sustainability logos and their corresponding production 

standards are illustrative of a general trend in which markets for products are 

increasingly divided into a general market and a sustainable (or socially responsible) 

alternative.  

With this bisection of markets, new rules are necessary in order to establish boundaries, 

and that is precisely what sustainability standards aim to achieve. For growers, 

producers, traders, manufacturers, and retailers, sustainability standards provide the 

opportunity to communicate the characteristics of the production process throughout 

the supply chain. With compliance verified by auditors, these standards allow them to 

ask consumers to pay more for products originating from a more sustainable – and 

presumably more expensive – process. As these supply chains often spread across 

numerous countries, and are better understood as global supply chains, production 

standards allow for a common set of standardized production practices that transcends 

differences in national legislation and public policies. It provides a common 

sustainability “language” for the particular market, so to speak.  

For the most part, sustainability standards have developed and proliferated outside the 

control and oversight of states. Instead, the supply-chain actors themselves, organized 

into trade associations, non-governmental organizations (NGOs), or other kinds of multi-

stakeholder associations, are often the authors and orchestrators of the standards. 

However, as they become more prominent, sustainability standards have begun drawing 

interest from national and local governments. Negative concerns about consumer 

protection and false advertising can arise when products begin to don logos that claim 

the status of sustainable. More importantly, though, governmental actors are 

increasingly interested in the role that sustainability standards can play in 

                                                             
 

1 “Ecolabel Index” <http://www.ecolabelindex.com/> accessed March 23, 2015. 
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environmental and social policy. A prominent example can be seen in the European 

Union, where the Commission has enlisted the support of NGOs and trade associations 

operating sustainability standards (“voluntary schemes”) for biofuels and biodiesels to 

distinguish between energy sources that should, and those that should not, qualify within 

the binding target of 20% sustainably sourced energy in each member state by 2020.2 As 

many of the qualifying sources are produced outside the borders of the European Union, 

a system of production rules capable of transcending these borders was necessary. In 

short, as the environmental and social concerns of legislation and public policy are 

increasingly intertwined with transnational activities, the role of sustainability 

standards and similar systems of rules that transcend state borders will likely continue 

to rise.  

As sustainability standards continue to expand among new markets, and also spark the 

interest of public actors, it is pressing that we understand precisely what function they 

provide to the supply-chain actors that use them. If these standards are not capable of 

introducing and enforcing a substantially different set of sustainable practices, then the 

legitimacy of the distinction the standards attempt to establish between general and 

sustainable markets is at stake. Such an instance would risk “green washing” general 

production methods by calling them sustainable despite there being no significant 

differences. On the other hand, were we to ignore altogether the potential these 

standards have in introducing positive developments to the environmental and social 

impacts of global supply chains, we would risk the naïve assumption that only public 

authorities have such a regulatory capacity.   

In the following six chapters, the thesis that sustainability standards have the possibility 

of functioning in both a coordinative and regulatory fashion is pursued theoretically and 

in application to three concrete case studies. Delving into the recent emergence of 

transnational and global forms of lawmaking beyond the state, this project does not so 

much question whether sustainability standards can be conceived of as an example of 

transnational law, but rather how this example of law beyond the state functions? In 

order to answer such a question, the project is based around three qualitative case 

studies of transnational standards. The first two deal with forestry and palm oil 

production, while the third moves analysis to the meta-level of good governance codes 

in sustainability standard setting. In all three cases similar dynamics between 

coordinative and regulatory functions are analyzed to determine how transnational 

standards promulgated by multi-stakeholder organizations operate, and whether they 

might contain a regulatory capacity to harness the disastrous effects of global capitalism 

in the twenty-first century. 

                                                             
 

2 See Article 18 of Parliament and Council Directive 2009/28/EC of 23 April 2009 on the 
promotion of the use of energy from renewable sources and amending and subsequently 
repealing Directives 2001/77/EC and 2003/30/EC [2009] OJ L140/16. 
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1 Sustainability and global supply chains 
 

Sustainability has arguably become one of the primary buzzwords of the past decade. In 

nearly every realm of the economy, interest groups are evaluating whether actions are 

sustainable, whether growth is sustainable, and what the consequences of being 

unsustainable might be. The term is used with exceptional breadth, but it can be 

categorized into two major preoccupations: environmental sustainability and social 

sustainability. Ideally, for an act to be environmentally sustainable it should be 

reproducible at current intensity and frequency without causing permanent negative 

consequences to the local and broader environmental systems, including hydrospheric, 

atmospheric, pedospheric and biospheric systems. In contrast, the social sustainability 

of actions should not cause permanent negative consequences to the local and broader 

economic, legal, cultural, or health status of those impacted by the actions. These 

dimensions illustrate the expansive consequences of analyzing corporate or economic 

activities in terms of sustainability. 

In particular, sustainability has become a key term for understanding, criticizing, and 

improving the environmental and social consequences associated with economic 

development and globalization. The effect of economic development on the environment, 

public health, social welfare, etc., is by no means a new insight. One could argue that the 

development of the modern welfare state was in part a response to the negative 

consequences of the industrial revolution. The use of the term sustainability, however, is 

a more contemporary development of the relationship between globalized economic 

activities, on the one hand, and the social and environmental wellbeing, on the other. 

Corporate social responsibility (or CSR) is one particular facet of the economic and social 

sustainability discourse. 3  The notion of CSR implies a sense of obligation or 

responsibility between the corporation and those who might potentially be affected by 

its operations. In other words, the development of CSR suggests that there are more 

direct relationships between groups of private actors concerning the common wellbeing 

in society than the indirect relationships they have vis-à-vis the state as citizens. 

Remarkably, much of the developments around CSR have occurred outside of the direct 

influence and authority of nation states, and instead operating as voluntary initiatives 

and soft law.4 

                                                             
 

3 A seminal work on CSR is David Vogel, The Market for Virtue: The Potential and Limits of 
Corporate Social Responsibility (The Brookings Institution 2005) 222. 
4 Although this is changing as national governments and international public organizations find 
ways to support and facilitate CSR initiatives. See Jeremy Moon and David Vogel, ‘Corporate 
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Sustainability standards are frequently associated with CSR, suggesting that they too 

embody a notion of connectivity between the various participants in supply chains, 

consumers, and others implicated by the activities of an industry. In the context of the 

twenty-first century’s globalized economy, however, the activities of large multinational 

corporations and their social responsibility transcend national boundaries as a rule, 

rather than an exception. Sustainability standards inevitably capture the transnational 

relationships of our modern global supply chains by introducing a degree of 

transparency as to how products are made, so that latter actors downstream (traders, 

manufacturers, retailers, consumers) can learn about the consequences of their 

economic participation in the supply chain. By producing, monitoring, and enforcing a 

common set of production practices, and then labeling products that conform to them, 

sustainability standards attempt to capture these transnational relationships in all their 

extremities, including both the laborers and communities at the initial production of raw 

products and the consumers at the end of the commodity chain. In doing so, they are 

(albeit implicitly) involved in the demarcation of transnational relationships and supply 

chains that are sustainable from those which are not. This commercialization of 

sustainability embraces the ideal that consumers should be able to choose between 

sustainable and unsustainable alternatives, ideally incentivizing supply chains to become 

more sustainable and penalizing those that do not.  

Regardless of the merits of commercializing sustainability, in order for a choice to be 

made possible products need to be distinguished based on the impacts of their 

backgrounds. Sustainability standards play the essential role in establishing the 

environmental and social history of products and the consequences of the production 

practices that are associated with them. They make it possible to identify fair trade coffee 

from general coffee at the supermarket or in the local café, and thus to distinguish a 

sustainability sub-field within a given commodity market. However, given the 

transnational dimension of these global supply chains, it is not always clear who is (or 

should be) formulating the standards. The social and environmental concerns they 

address inevitably implicate numerous countries, often stretch across a number of 

continents, and almost always do so in an asymmetrical fashion, making state-based legal 

and political venues an unattractive option. The problem stems from the discontinuity 

between the network of relationships found in global supply chains and sustainability 

standards, and the networks of relationships embodied in nation states. 

 

 

                                                             
 

Social Responsibility, Government, and Civil Society’ in Andrew Crane and others (eds), The 
Oxford Handbook of Corporate Social Responsibility (Oxford University Press 2008). 
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2 Private standards and public actors 
 

The first wave of modern product standards explicitly concerned with social and 

environmental sustainability grew out of the development of organic agriculture. 

Already in 1973 the California Certified Organic Farmers organization was managing a 

production standard for organic agriculture.5 After hundreds of different organizations 

began producing organic agriculture standards in North America and Europe, national 

governments began managing them in different ways to provide a guarantee of consumer 

protection and common principles. The role of national authorities in managing private 

organic agriculture standards, or instead promoting national public standards, has 

developed to the point today where the demarcation of organic agricultural produce 

from general agricultural produce is extensively governed through public regulation.6 

The involvement of public authorities in organic agriculture standards and labels is, 

however, largely an anomaly within the larger context of sustainability standards.  

In the majority of cases, sustainability standards are produced, maintained, monitored, 

and enforced by organizations or associations independent from states. As noted above, 

the scope of nation states’ authority is often at odds with the scope of relationships 

involved in sustainability standards, which are instead frequently of a transnational 

nature. The resulting consequence is that nation states are not necessarily the best sites 

of authority for standardizing supply chains that transcend their boundaries. While they 

might be able to shine quite a bright light on the economic activities within the realms of 

their borders, they are severely limited when it comes to the spaces beyond their 

jurisdiction. That does not imply, however, that they are incapable of affecting, steering, 

or supporting the development and utilization of sustainability standards.  

Many examples can be found where national governments are contributing to the 

development of sustainability standards even though they might not control them. These 

kinds of contributions might include providing funding or expertise, borrowing 

requirements of sustainability standards for the development of public policy, or 

developing legislation whereby utilization of sustainability standards helps to ensure 

compliance with the public legislative requirements.7 This last example can be seen not 

                                                             
 

5 California Certified Organic Farmers, “Our History” <http://ccof.org/ccof/history> accessed 
March 23, 2015. 
6 For example on the use of organic labels in the EU see Commission Regulation 271/2010 of 24 
March 2010 amending Regulation (EC) No 889/2008 laying down detailed rules for the 
implementation of Council Regulation (EC) No 834/2007, as regards the organic production logo 
of the European Union [2010] OJ L84/19.  
7 The relationships between sustainability standards and governmental institutions are gaining 
considerable attention in the context of “transnational business governance interactions.” See 
Burkard Eberlein and others, “Transnational Business Governance Interactions: 
Conceptualization and Framework for Analysis” (2014) 8 Regulation & Governance 1.  
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only in the EU Biofuels legislation mentioned above, but also in the US Lacey Act where 

the use of sustainable forestry standards can contribute to a corporation’s due diligence 

when importing timber products that could have been illegally harvested in their country 

of origin.8 Further governmental support can be seen in the first case study of this project 

(Chapter 3) where public forest administrators decided to participate in voluntary 

sustainability standards run by a non-governmental organization. A third example, 

which relates to the second case study (Chapter 4), is found in the Forum on Sustainable 

Palm Oil, established in part by the German Federal Ministry of Food and Agriculture to 

facilitate participation by German corporations in sustainable palm oil standards 

operated by non-governmental organizations. In any case, the influential point is that 

states may not be the ideal actors to develop sustainability standards, but they have been 

involved in their development nonetheless.  

Instead of public regulation, private or non-governmental organizations have been the 

primary source of sustainability standards and logos demarcating the difference 

between sustainable and general products. As they lack the political and legal authority 

of state governments and international public organizations, the standards these 

organizations create are often referred to as “voluntary sustainability standards” (VSS). 

However, with the “voluntariness” of non-governmental standards also comes their 

ability to transcend national borders and thus be developed and utilized by transnational 

or global supply chains. Herein lies the strength of the VSS model. 

VSS organizations can be largely characterized by four different variations: industry led, 

expert led, NGO led, and multi stakeholder organizations.9 The first three variations of 

VSS organizations are similar in that they are defined by the presence of only one 

particular interest group. However, they also share the same – yet problematic – 

assumption that these three interest groups are separate entities. In reality, it is far more 

likely that industry actors also include some of the most specialized experts in their field. 

Likewise, organizations of industry actors (such as trade associations) and experts (such 

as research institutes, universities) often simultaneously qualify as non-profit and non-

governmental organizations. As an ideal type the distinctions maintain some value in 

distinguishing between the types of goals or values that are typically pursued by industry 

actors, experts, and NGOs in their development of sustainability standards. Whereas 

some may be more lenient and conscious of the costs of standardization, others may 

emphasize scientifically tested practices, and yet others may emphasize restrictions on 

more publicly salient concerns in an industry. While examples of these might include the 

Sustainable Forestry Initiative (industry led), International Organization for 

                                                             
 

8 Christine Overdevest and Jonathan Zeitlin, ‘Assembling an Experimentalist Regime: 
Transnational Governance Interactions in the Forest Sector’ (2014) 8 Regulation & Governance 
22. 
9 Fabrizio Cafaggi, ‘New Foundations of Transnational Private Regulation’ (2011) 38 Journal of 
Law and Society 20. 
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Standardization 14001 (expert led), and Fairtrade International (NGO led), nearly every 

sustainability standard setting organization (including these three examples) claim to 

incorporate multi-stakeholder decision making to some extent. 

The fourth type of VSS organization, the multi-stakeholder organization, tends to best 

characterize the majority of initiatives. There is almost always some extent of 

involvement from different groups of stakeholders, even if a particular NGO or a trade 

association initially started the initiative. For the purposes of this study, all three 

organizations assessed in the case studies make extensive claims regarding the multi-

stakeholder decision making processes they utilize. These governance structures are 

incorporated in the assessments of each organization. In essence, they claim to 

incorporate participation from all three of the particular interest groups – industries, 

experts, and NGOs – in order to develop standards that reflect a wider consensus as to 

what sustainability ought to mean in their industry. Despite formally equivalent 

participation possibilities, however, it is not unusual to find asymmetrical balances of 

power or influence in these organizations, which is a major theme of interest in this 

study. 

The prominence of multi-stakeholder VSS organizations is connected to their attempt to 

capture the many related parties affected by supply chains and production processes. As 

was stated above, sustainability is an expansive term, and therefore attempts to 

standardize production practices in order to ensure their sustainability will inevitable 

implicate the families of laborers, local communities, neighboring property owners, and 

other groups potentially affected by impacts on natural resources. As sustainability 

standards, as well as other CSR elements, continue attempts to capture the relationship 

networks associated to global supply chains, multi-stakeholder elements are bound to 

arise. Furthermore, these multi-stakeholder networks constitute precisely the groups of 

relationships that are discontinuous with nation states, illustrating why multi-

stakeholder initiatives have been more prevalent in the development of sustainability 

standards than national public authorities. 

There are a number of different activities required for sustainability standards to be 

implemented in an industry. Standards must be developed and maintained, compliance 

with standards must be monitored and verified, and sanctions against noncompliance 

must be enforced. For many VSS organizations, including two in this project, the 

monitoring and verification of standards are left to independent auditors in order to 

prevent conflicts of interest. In contrast, the development, maintenance, and 

enforcement of compliance remain the primary tasks of VSS organizations. In any case, 

the three primary activities of governance (rule making, monitoring, and enforcement) 

are essential facets of sustainability standards as well. Unlike laws and public regulation, 

however, these VSS organizations have developed processes to perform these 

governance activities outside the confines of the national public realm. 

Rather than dismiss these multi-stakeholder VSS organizations as irrelevant for the 

study of law, this project follows the coattails of recent legal theory scholarship around 
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the concepts of global administrative law, societal constitutionalism, and lex mercatoria, 

and accepts that these organizations could be understood as forms of lawmaking beyond 

the state, by a global or transnational civil society.10 From the formal perspective of a 

national legal system, the organizations and activities that form the core of this study 

would be located in the private sphere and they would not be treated as relevant 

lawmaking organizations. Yet such a formal perspective has also long been the subject of 

critique by more sociologically informed scholarship.11 In particular, Michel Foucault has 

argued that precisely the areas of economic activities supposedly left to their own 

devices, without state legal intervention, are the areas of society that require extensive 

control in the form of informal legal and political “panoptic” power.12 As such, and in 

order to avoid a definitional debate as to what ought to constitute law, this project moves 

forward with the presupposition that sustainability standards could very well be 

considered an emerging form of transnational law that distinguishes sustainable 

products from general. However, it still problematizes and critically assesses the notion 

of transnational law by isolating two potential functions, coordination and regulation, 

and examining when and how they operate in sustainability standards. In doing so, it 

confronts one of the more problematic concerns of transnational law, the lack of a 

traditionally recognized political authority asserting the force of law. The commonly 

posed question is whether we can think of law without force or political authority?13 

However, the evaluation in this study turns the question around to suggest that there are 

actually innovative structures of political authority present in sustainability standards 

(Chapter 6).   

Outside of the context of sustainability, technical standards written by national 

standards institutes have a lengthy and extensive history in public legislation and 

regulation. 14  Sustainability standards differ in a number of influential ways from 

technical product standards: they are set by transnational organizations competing 

against each other rather than national institutes with sole standard setting authority in 

their country; the scope of their usage extends through transnational supply chains 

rather than being limited by national boundaries; they are just beginning to get attention 

                                                             
 

10 See specifically Errol E Meidinger, ‘Forest Certification as Environmental Law Making by Global 
Civil Society’ in Errol Meidinger, Chris Elliott and Gerhard Oesten (eds), Social and Political 
Dimensions of Forest Certification (Forstbuch 2002). 
11 See for instance Sally Falk Moore, ‘Law and Social Change: The Semi-Autonomous Social Field 
as an Appropriate Field of Study’ (1973) 7 Law and Society Review 719. 
12 Michel Foucault, ‘Panopticism’ in Alan Sheridan (tr.) (ed), Discipline & Punish: The Birth of the 
Prison (2nd edn, Vintage Books 1995). 
13 Simon Roberts, ‘After Government? On Representing Law Without the State’ (2005) 68 The 
Modern Law Review 1. 
14 The most comprehensive treatment is in Harm Schepel, The Constitution of Private Governance: 
Product Standards in the Regulation of Integrating Markets (Hart 2005) 460. See also Harm 
Schepel, ‘Constituting Private Governance Regimes’ in Christian Jorges, Inger-Johanne Sand and 
Gunther Teubner (eds) Transnational Governance and Constitutionalism (Hart 2004). 
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from national legislatures rather than being incorporated into legislation for decades 

already; and finally, they determine their own participation processes, rather than being 

overseen by national authorities. In short, they are an entire new genus of product 

standards operating under entirely different mechanisms and contexts.     

Despite the new dynamics that VSS organizations bring to the phenomenon of product 

standardization, it would be naïve to assume that national public actors do not play an 

influential role. As noted above, both the US and EU have passed recent legislation that 

makes use of voluntary sustainability standards set by non-governmental organizations, 

each in the pursuit of their own environmental policies. Although incorporations of 

sustainability standards into national and European legislation are still rare, the opposite 

interaction is quite prominent. VSS organizations are including legality clauses into many 

of their sustainability standards, requiring certified production systems to be in 

complete compliance with local, national and some international legal requirements. 

Both types of interaction between private VSS organizations and national legal systems 

suggest that it may be more appropriate to think in terms of “interlegality” of 

sustainability standards and other legal systems.15 As a result, the notion that these VSS 

organizations could assert a normative autonomy, in a very strong sense, will not be 

pursued. Yet, that also should not diminish the priority of considering how these VSS 

organizations function as transnational legal phenomena.     

 

3 Ascertaining the coordinative and regulatory functions of 

sustainability standards 
 

Following these initial remarks on the emergence of sustainability standards, it is clear 

that we must come to grips with how this new form of transnational legal regime 

operates. Given that national legislatures have been reluctant to regulate the distinction 

between sustainable and general products – in part due to the consequences of 

international trade norms that problematize such regulatory interventions as possibly 

discriminatory or arbitrary – it is all the more important that attention is given to this 

form of rule making beyond the authority of the state.16 In particular, the following goals 

are pursued in this project: 

                                                             
 

15 Boaventura de Sousa Santos, Toward a New Legal Common Sense: Law, Globalization, And 
Emancipation (2nd edn, Butterworths LexisNexis 2002) 565. 
16 The series of World Trade Organization proceedings surrounding the United States’ Dolphin-
safe Tuna regulations and logo provide a prominent example of the possible consequences 
associated with distinguishing sustainable products from others. See Gregory Shaffer, ‘United 
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 Construct a framework to assess the regulatory and coordinative 

functions of sustainability standards 

 Apply this framework to identify the dynamics, interactions, and 

limitations of these functions in concrete cases 

 Evaluate the findings to determine the implications they have on the 

political and legal character of sustainability standards 

These goals reflect the intent to expose legal scholars and political scientists to the 

regulatory influence and capacities of VSS organizations. In order to achieve these goals, 

the two main questions addressed throughout the project were: 

 Do voluntary sustainability standards serve coordinative or regulatory 

functions? 

 What implications do the functions of sustainability standards have on 

their legal and political characterization? In other words, what is the 

significance of the difference between regulation and coordination for 

the field of transnational law and global governance? 

The first of these two questions is approached with the assumption that VSS 

organizations may incorporate both functions, to some extent, in their activities. As such, 

the question is assessed through four particular dimensions of analysis in which either 

coordinative or regulatory functions could be found:  

 The reasons producers have for following standards 

 The effects that compliance with standards have on producers’ 

operations 

 The writing, revision, and content of standards 

 The topics of conflict and disagreement in a VSS organization 

The second of the two questions is answered on the basis of the findings in the three case 

studies, which serves the purpose of re-evaluating the theoretical understanding of the 

politics of transnational law and regulation in light of the empirical results of this project. 

In Chapter 6, the theoretical concepts of politics and representation in transnational 

sustainability standards are addressed in the process of answering this second question.   

Reflected in the goals and questions is a theoretical assumption that it is both possible 

and worthwhile to distinguish between coordination and regulation when discussing 

sustainability standards. These two functions reflect the observation that sustainability 

standards simultaneously attempt to serve two ends: ensuring social and environmental 

sustainability in the production levels of a supply and ensuring the competitiveness of 

certified sustainable products in relation to the uncertified alternative. In other words, 

                                                             
 

States – Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products’ 
(2013) 107 American Journal of International Law 192. 
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the demarcation between a sustainable and general market that these standards create 

requires both that the products on the sustainable side are regulated for their 

sustainability, and that they also become economically competitive as a result of this 

demarcation. For these reasons, the distinction is considered to be a valuable tool to 

understand how VSS organizations manage these two antagonistic functions in their 

operations. 

The importance of this distinction between regulation and coordination is underlined by 

the risks associated with either side of the functional spectrum. On the one hand, if VSS 

organizations have a large capacity to coordinate – that is, to generate the 

competitiveness of products complying with their standards – yet are not successful at 

regulating, the demarcation between sustainable and non-sustainable products could be 

critiqued as a false, or at least misleading, distinction. The result of this scenario would 

be one in which normal products are green washed and the distinction does not follow 

from actual differences in the social and environmental impacts associated with the 

production processes. If scholars and other analysts are unaware of the incongruity 

between the claims being made and actual differences between certified and non-

certified products, they would risk idealizing the potential of VSS organizations have as 

transnational environmental regulators. On the other hand, if VSS organizations have a 

large capacity to regulate those using their standards – that is, to reduce the social and 

environmental impact of their activities – which may not facilitate the competitiveness 

of the products, than attention of scholars and public officials ought to be given to their 

regulatory capacities. Failing to do so would perpetuate a misguided understanding of 

the normative role of sustainability standards in contemporary environmental 

governance. 

The pursuit of the above goals intends to contribute to the broader field of lawmaking 

beyond the state and global governance. The project provides a series of qualitative 

examples to the growing body of literature on transnational private regulators, how they 

operate, and their role in the governance of issues and activities with broad implications 

on societies the world over. Although the mantra has been repeated many times, the 

emergence of these transnational rules demonstrate that law and normative social 

ordering is too important to be left to research primarily concerned with the legal 

systems of nation states. Within the prism of coordination and regulation, this study 

seeks to make a next step forward in the understanding of the relationship between 

sustainability norms, non-state actors and the politics of transnational law. 
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Figure 1: The dual functions of sustainability standards 

 

 

4 Structural overview 
 

The thesis is structured primarily around three qualitative case studies of standard 

setting organizations. Before the cases are discussed some preliminary steps are 

required. In Chapter 1, the distinction between coordinative and regulatory functions in 

VSS organizations is developed in full detail. First, the technical and normative 

dimensions of sustainability standards are untangled, and attempts to characterize them 

as either norms or laws are problematized. Borrowing the analytic distinction between 

the coordinative and regulatory functions of transnational law from Calliess and 

Zumbansen’s Rough Consensus and Running Code, these two functions are specifically 

tailored to the context of sustainability standards. 17  In particular, the possible 

manifestation of these two functions across four dimensions of sustainability is explored. 

The result is a framework for analyzing how specific dimensions of sustainability 

standards function according to either coordinative or regulatory logics, seen from the 

perspective of the initial producers whose operations comprise the targets of the 

standards. 

In Chapter 2, a comprehensive explanation of the project’s socio-legal methodology is 

provided. This includes the rationale of the case selection, the data collection methods 

for each case study and a description of the data, and a description of the qualitative data 

                                                             
 

17 Gralf-Peter Calliess and Peer Zumbansen, Rough Consensus and Running Code (Hart 2010) 382. 
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analysis methods used in each case study. Each of the three case studies in this project 

are structured around an organization involved in standard setting and sustainability: 

the Forest Stewardship Council (FSC), the Roundtable on Sustainable Palm Oil (RSPO), 

and ISEAL Alliance (which creates codes of good governance for standard setting 

organizations). These three cases maintain a considerable degree of similarities for 

comparative purposes, but also importantly include a well-established VSS organization 

(FSC), a relatively young one (RSPO), and a meta-level standard setting organization 

(ISEAL). Furthermore, the scope and dimensions of analysis in each case are defined 

using a common structure. All three are concerned with the experiences of the 

supposedly regulated party in the organization (the forest managers in FSC, palm oil 

growers and producers in RSPO, and sustainable standards setting organizations in 

ISEAL). All of the cases rely primarily on semi-structured interviews with these parties, 

and the FSC and RSPO case studies also incorporate extensive data gathered from the 

auditing process that producers in each organization go through to maintain their 

certification. Finally, both thematic analysis and qualitative content analysis methods are 

used throughout the cases. The methodology described in this chapter provides the study 

with a degree of validity and reliability so that the findings are both accurate as well as 

transparent to other researchers working in the fields of sustainability standards, 

transnational law, and global governance. 

The case study in Chapter 3 examines public forest managers in the Great Lakes region 

of the US using sustainable forestry standards. While sustainable forestry standards, 

most famously set by the FSC, have attracted extensive attention among regulatory 

governance scholars in the past decade, this case study narrows the focus to a 

particularly fascinating, as well as influential, group of state and county public forest 

managers using sustainability standards to guide their management practices. Through 

interviews with these managers and data about the changes they are required to make 

in order to comply with auditors’ requests, this chapter examines why public forest 

managers are turning towards privately developed sustainable forestry standards, what 

effects they have on their administrative management of public forests, the kind of role 

they play in the development of these forestry standards, and what difficulties or 

concerns they have about them. Through this analysis, it is found that sustainability 

standards have developed a strong regulatory function among these forestry managers, 

who feel that it is now a requirement of doing business in their market – despite the 

formal voluntary status of the standards – and that the standards require the public 

forest managers to increase their communication and participatory opportunities of 

their constituents, and particularly local Native American tribes. The findings provide a 

starting point for comparison to the following case studies. 

The second case study, presented in Chapter 4, examines the RSPO, a more recent VSS 

organization setting standards for the sustainable production of palm oil. Since less than 

sixty palm oil growers were certified by RSPO at the time of the study, the scope of this 

case study includes the entire group of growers, rather than narrowing in on any 

particular subset as the previous case did. The palm oil industry also differs significantly 
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from forestry, as it is heavily concentrated in Malaysia and Indonesia, with the operations 

of just a dozen growers and producers constituting a major portion of global production. 

As such, the RSPO case study provides a new set of factors and sustainability concerns, 

which the RSPO is attempting to solve using a very similar organizational structure as 

the FSC. Using interviews and similar data from audit reports, this case study examines 

why palm oil producers are using RSPO’s standards, what effects it has on their 

production process, what role they play in the development of RSPO’s standards, and 

what concerns they have about the RSPO and sustainable palm oil standards in general. 

The findings illustrate that the RSPO has largely failed to introduce significant changes 

to the production activities of palm oil growers and that there is no experienced need to 

join RSPO for most growers. Instead, it is most often a strategic choice aimed at 

increasing the potential value of the palm oil. While this points to a predominantly 

coordinative function in the organization, there is a notable exception. The RSPO has 

been successful in requiring new actions in areas of concern that are relatively new to 

the industry, including the calculation of greenhouse gas emissions and high 

conservation value assessments. In these areas where growers were previously not 

involved, RSPO has been able to develop a regulatory function.  

The final case study, presented in Chapter 5, moves the level of analysis to a meta-level 

of standard setting. Instead of examining sustainability standards in a particular 

industry, this case focuses on the ISEAL Alliance’s Codes of Good Governance, which sets 

standards to guide the governance and operations of VSS organizations themselves, 

including both FSC and RSPO. Although the goals of the codes concern good governance, 

rather than the sustainability of production activities, ISEAL Alliance uses a similar 

standard setting and independent verification model as the previous case studies. 

Furthermore, as a membership organization of VSS organizations, it is very influential in 

the entire field of sustainability standards. In short, the same tension between the 

coordinative and regulatory functions of standards is examined in relation to ISEAL 

Alliance and its codes. As they do not release audit reports like the previous two cases, 

this study relies primarily on interviews with VSS organizations that are members in the 

ISEAL Alliance, and thus comply with its codes. Again, the study investigates why these 

VSS organizations join ISEAL and follow its codes, what effects compliance has made on 

their organizations, what role they have had in the creation of ISEAL’s codes, and finally, 

what concerns or frustrations they have with the ISEAL Alliance. Through these 

dimensions, it is found that ISEAL functions in a primarily coordinative manner. The 

codes are highly reflective of the pre-existing practices of its early members who have 

had to change very little about their organizations to maintain compliance. Furthermore, 

the reasons why they participate and their visions for its future revolve around a series 

of strategic concerns about cooperation and cost-sharing opportunities that the 

organization offers. However, similar to the second case study, ISEAL has developed a 

regulatory function in the limited scope of “Impacts” by introducing and requiring an 

entirely new set of activities about measuring the impacts that VSS organizations have.  
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Lastly, in Chapter 6 the project returns to the theoretical discussions surrounding 

transnational law and global governance. It examines the explanations provided by 

Gunther Teubner’s model of societal constitutionalism as to why transnational regimes, 

such as VSS organizations, are often incapable of limiting, or regulating, their respective 

fields, and instead are more prone to enable them. 18  In particular, the relationship 

between politics and transnational regimes in Teubner’s model is critiqued on the basis 

of the findings in the previous studies. Through recourse to the concept of representation, 

and drawing on the notion of authoritative collective action, an alternative model for the 

politics of transnational law and regulatory regimes is developed. Central to this model 

is the relationship between inclusion, exclusion, and the interests the collective is 

pursuing. Understanding VSS organizations as examples of collectives with authoritative 

structures, and participating in joint action, this model is used to explain three different 

types of exclusion found in the previous case studies and how they affect the tension 

between the coordinative and regulatory functions of the VSS organizations. Finally, the 

model is juxtaposed with the popular Principle of Affectedness to demonstrate that 

inclusion in a VSS organization, which facilitates its regulatory capacity, is not a problem 

for the politics of transnational regimes, but instead the point of transnational politics.   

 

Figure 2: Overview of case studies 

 

                                                             
 

18 Gunther Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization 
(Martin Loughlin, John P McCormick and Neil Walker eds, Oxford University Press 2012). 
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Chapter 1: Between Coordination and 
Regulation – The dual functions of voluntary 
sustainability standards 

 

1 Introduction 
 

Over the past three decades, voluntary sustainability standards (VSS) have presented 

consumers with the considerable challenge of understanding what production practices 

correspond with the many sustainability standards that confront us in our daily lives.  In 

addition, these standards have been responsible for creating a conceptual challenge for 

scholars in the fields of law, political science, and sociology. VSS organizations are not 

easily conceptualized as technical standards bodies like the International Organization 

for Standardization (ISO), and its regional and national affiliated bodies. They have 

different governance structures often including membership opportunities for multiple 

types of stakeholders. While technical standards bodies limit their oversight to national 

standards, VSS organizations more often operate in transnational dimensions. Given 

these differences, a stable conceptualization of VSS has not yet been agreed upon. While 

the European Union has its New Approach guiding the recognition and incorporation of 

technical standards in European Directives, as well as stipulating minimum governance 

requirements for standard setting bodies, the way that VSS organizations are treated by 

public authorities, civil society as well as private individuals and corporations, is better 

described as ad hoc, unsettled, and quickly developing at the moment. 1  There is a 

pressing need to reflect on the functional character of VSS organizations in order to help 

drive the process of institutionalization further along, and in a manner that best utilizes 

the capacity of VSS organizations.  

The possibilities for conceptualizing VSS organizations can be placed generally on a scale 

between two poles. On the one extreme, VSS organizations could be conceived as purely 

private business arrangements between corporations that have found the collective 

action possibilities of shared marketing to be more favorable than developing the 

                                                             
 

1 For the latest developments regarding the New Approach, see Harm Schepel, ‘The New 
Approach to the New Approach: The Jurdification of Harmonized Standards in EU Law’ (2013) 12 
Maastricht Journal of European and Comparative Law 521. 
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standards individually for themselves.2 From this perspective, which will be developed 

in detail below as the coordinative character of VSS, the importance of positive market 

performance of the standard-users remains the top priority. Any improvements or 

developments to the social and environmental sustainability of firms are welcomed side 

effects, but derive only from changes among the preferences of consumers.  

Alternatively, recent theoretical developments in law and global governance scholarship 

have argued that VSS organizations are better conceptualized as an emergent form of 

transnational private regulation as well as transnational (or sometimes global) law.3 

According to these accounts, which will also be further developed below as the regulatory 

function, VSS organizations are an innovative organizational form that is attempting to 

mimic or reproduce democratic and consensual rulemaking with regards to public values 

around social and environmental sustainability, which in turn regulates corporate 

behavior. As the transnational laws of sustainability markets, the rules of VSS 

organizations are primarily aimed at improving the social and economic performance of 

standard-users, and to bring together diverse groups of stakeholders to participate in 

setting transnational norms for how corporations ought to act.  

There are apparent risks involved in this assessment of functional character that 

correspond to judgments erring on either side of this polemic difference between 

market-emphasizing coordinative and norm-emphasizing regulatory perspectives. On 

the one hand, if we are to insist that these are private contractual relationships between 

firms, constituting nothing other than competitive market behavior, we risk taking an 

unjustified stance that VSS organizations may exert considerable influence and authority 

in the governance of corporate actions that touch up social and environmental 

sustainability. That is to say, that they might be influential regulatory bodies engaging in 

issues of the broader public’s interest. On the other hand, if we insist that VSS 

organizations constitute an emerging global environmental law, we risk green washing 

activities that might be nothing more than marketing strategies. In turn, by ascribing 

them more regulatory capacities than they have in practice, we could very well continue 

postponing the development of comprehensive and capable regulatory structures for 

transnational environmental and social concerns.  

                                                             
 

2 Note that the marketing aspect of this does not necessarily face consumers. In the textile 
industry, for instance, large corporations largely prefer developing their own environmental and 
social sustainability marketing programs, but these are often still tied to standards that they 
share with other corporations, even though this is not immediately visible for the end consumer. 
3 See for instance: Errol Meidinger, ‘Forest Certification as Environmental Law Making by Global 
Civil Society’ in Errol Meidinger, Chris Elliott and Gerhard Oesten (eds), Social and Political 
Dimensions of Forest Certification (Forstbuch 2002); B Kingsbury, ‘The Concept of ‘Law’ in Global 
Administrative Law’ (2009) 20 European Journal of International Law 23; Allison Loconto and 
Eve Fouilleux, ‘Politics of Private Regulation: ISEAL and the Shaping of Transnational 
Sustainability Governance’ (2014) 8 Regulation & Governance 166. 
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These risks illustrate “what is at stake” in the functional conceptualization of VSS 

organizations, and this research aspires to navigate these risks by providing 

comprehensive analyses of exemplary cases, extending beyond formal and institutional 

descriptions that are prevalent in the transnational law and private regulation 

scholarship.4 Rather than the subjugation of one functional characteristic by the other, it 

is likely that the actions of VSS organizations, participating firms (standards users), and 

other affiliated actors result in complex and hybrid entanglements of the two. If that is 

the case, tracing the connections and turning points between the two different functions 

is essential in order to appropriately situate their roles in the broader activities of global 

governance. In other words, this study contributes to the ongoing process of evaluating 

the validity of claiming VSS organizations to be transnational, or global, legal phenomena 

with corresponding constituencies or affected communities.5  

 

1.1 Structure of the chapter 
 

Section 2 of this chapter places the functional conceptualizations of VSS organizations in 

a historical context by briefly summarizing the development of sustainability standards 

since the second half of the twentieth century and highlighting major organizations 

involved in the process. Then, in Section 3, the foundations of the distinction between 

market behavior, on the one hand, and normative and legal behavior, on the other hand, 

is explored in light of Max Weber’s formulation of this distinction.6 The challenges of 

marking the distinction between the semi-fluid concepts of behavior, norms, and laws, 

and the importance of perspective in this distinction, are further unfolded in comparing 

Weber’s position to Niklas Luhmann’s systems theory. 7  Here, the reality of multiple 

social discourses simultaneously providing multiple descriptions of the same 

phenomena are be connected to the challenge of conceptualizing VSS organizations, to 

help explain why neither pole can provide a full account, nor be completely ignored. This 

                                                             
 

4 Zumbansen has previously emphasized critical reflection on “what is at stake” in the distinction 
between law and non-law in transnational law and global governance. See Peer Zumbansen, 
‘Transnational Legal Pluralism’ (2010) 1 Transnational Legal Theory 141. 
5 David Held, Democracy and the Global Order: From the Modern State to Cosmopolitan Governance 
(Stanford University Press 1995); Meidinger, ‘Forest Certification as Environmental Law Making 
by Global Civil Society.’ 
6 Max Weber, Economy and Society: An Outline of Interpretative Sociology (Guenther Roth and 
Claus Wittich eds, University of California Press 1978); Max Weber, Edward Shils and Max 
Rheinstein, Max Weber on Law in Economy and Society (Max Rheinstein ed, 3rd edn, Harvard 
University Press 1969). 
7 Niklas Luhmann, John Bednarz Jr. and Dirk Baecker, Social Systems (1st edn, Stanford University 
Press 1995); Niklas Luhmann, Law as a Social System (Keith Hawkins ed, Oxford University Press 
2004); Niklas Luhmann, Die Wirtschaft Der Gesellschaft (6th edn, Suhrkamp Verlag 1994). 
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is followed by a brief critique of attempts to distinguish between normative and technical 

standards, which have thus far been the most common technique for explaining the 

differences between VSS organizations and the more common work of international, 

regional, and national standards bodies, such as the ISO.  

 The main theoretical framework for this research project is explained, in Section 4, 

through the description of the possible coordinative (facilitating economic cooperation 

between private actors) and regulatory (governing social and environmental relations in 

production processes with respect to public values) functions of VSS organizations. In 

Section 5, the four dimensions of investigation utilized in the project are presented: the 

development process of sustainability standards (including who is involved, how they 

are decided on, and what the content consists of), the reasons for participation in VSS 

organizations, the effects of participation on standards users, and finally the content of 

conflicts and disputes within VSS organizations. These four dimensions constitute the 

areas investigated in each case study in order to assess the coordinative and regulatory 

functions of each VSS organization. Through these steps, this chapter establishes the 

theoretical lenses used in the following case studies, and in section 6 addresses the 

significance of this study within the broader global regulatory governance and 

transnational legal landscapes.  

 

2 Historical development of sustainability standards 
 

Standards for products and services are by no means unique to recent times. Below the 

main façade of the thirteenth century Freiburger Münster, a series of engravings in the 

shapes of bread loaves are visible. The collections of engravings illustrate the norms that 

products – ranging from the size of bread loaves to lengths of fabric – in Freiburg’s 

market needed to meet throughout the centuries. Relying on these engravings, a special 

court was held during the market under the eaves of the minster to hear disputes from 

consumers regarding the products being sold. The engravings serve as a reminder that, 

firstly, product standards have long played a role in the relationships between producers, 

traders, retailers, and consumers in our markets and secondly, the development and 

enforcement of product standards by organizations – commercial courts, in the case of 

Freiburger Münster – aligned specifically to markets rather than other territorial legal 

systems, has firm historical roots.8  

                                                             
 

8 For more on the history of legal systems situated around markets rather than political 
territories, see: Saskia Sassen, Territory, Authority, Rights: From Medieval to Global Assemblages 
(Princeton University Press 2006) 493; Anne Claire Cutler, Private Power and Global Authority: 
Transnational Merchant Law in the Global Political Economy (Cambridge University Press 2003) 
326. 
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The standardization of production processes has become an essential, perhaps even 

defining, component of modern globalized trade. 9  The current architecture of 

standardization for products and services was largely founded in the mid-twentieth 

century, and is structured around nationally affiliated standardization bodies, as well as 

some regional and international standardization bodies, such as the well-known 

International Organization for Standardization (ISO). While the number of national and 

international standardization bodies have remained relatively stable, the amount of 

standards they have been producing has grown with incredible pace, leading to our 

current “world of standards.”10 Standards produced by national standardization bodies 

have been increasingly used by parliaments and administrative agencies, resulting in 

increased scrutiny to their governance and the framework in which these standards are 

produced.11 As early as 1981, there has been scrutiny as to whether there should be a 

more substantial oversight of the standardization process by public authorities. 12 

Despite these developments among national and international standardization bodies, 

the field of VSS has taken a remarkably different path.  

In contrast to the lengthy history of product standards, the sustainability standards that 

we are familiar with today date back no earlier than the 1970’s. In 1973, the California 

Certified Organic Farmers (CCOF) organization was formed as a trade association 

composed of a few dozen organic farmers from California; they had published their first 

set of standards by 1974. 13  Organic agriculture was the first industry to develop a 

substantial body of sustainability standards to establish a common distinction between 

products, and the CCOF is generally considered the first example. In the 1990’s, the 

plethora of (mostly regional or local) organic agricultural standards in the United States 

was gradually replaced by growing state and federal legislation, culminating in the 

establishment of a uniform body of standards produced by the United States Department 

of Agriculture’s National Organic Program Final Rule, issued in 2000. 14 Similarly, the 

European Union also developed a harmonized system of organic agriculture standards 

                                                             
 

9 James C Scott, Seeing Like a State: How Certain Schemes to Improve the Human Condition Have 
Failed (1998). 
10 Nils Brunsson and Bengt Jacobsson, A World of Standards (2000). 
11 For a comprehensive study of both the European Union and the USA, see Harm Schepel, The 
Constitution of Private Governance: Product Standards in the Regulation of Integrating Markets 
(Hart 2005). See also Harm Schepel, ‘Constituting Private Governance Regimes’ in Christian 
Jorges, Inger-Johanne Sand and Gunther Teubner (eds) Transnational Governance and 
Constitutionalism (Hart 2004). 
12 Michael Wines, ‘Should Groups That Set Standards Be Subjected to Federal Standards?’ [1981] 
National Journal. 
13 California Certified Organic Farmers, ‘Our History’ <http://ccof.org/ccof/history> accessed 23 
March 2015. 
14 For an overview of the development of a federal organic agriculture standard, see Julie Caswell, 
‘Variation in Organic Standards Prior to the National Organic Program’ (2002) 17 American 
Journal of Alternative Agriculture 55. 
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in the early 1990’s.15 Thus, organic agriculture standards, the earliest examples of VSS, 

subsequently evolved into national public standards in the US, and went through a 

process of “Europeanization” in the EU, and in the process transformed from mainly 

private and competitive standards into a single set of harmonized standards overseen by 

public authorities.16 Within the current structure, private associations and organizations 

that had previously developed standards before the 1990’s are still involved in the 

certification process, as well as developing variations for particular regions or sub-

industries.17 The centralization of organics standards has also been a subject of critique 

from those who claim that it is leading to less stringent requirements and a shift from 

counterculture farmers to industrial agricultural corporations playing the primary role 

in organic production.18      

While the development of organic standards took the path of public regulation – which 

falls outside the scope of this project – the majority of sustainability standards continue 

to be primarily developed, implemented, and enforced by private organizations, much 

like during the early stages of the organics movement. In 1987, the Dutch organization 

Stitching Max Havelaar was established, marking the beginning what has become known 

today as the Fair Trade movement, with its corresponding standards and certificates. By 

1988, Max Havelaar had begun certifying the first coffee produced in accordance with its 

standards.19 Similarly, the Rainforest Alliance was founded in 1986 and within two years 

it had begun producing standards in sustainable forestry, banana farming, and other 

industries that affect rainforests worldwide. These early sustainability standards in the 

late 1980’s were a precursor for what would develop in the next two decades. 

Voluntary sustainability standards have proliferated since the late 1980’s, covering an 

expansive field of industries, as well as developing competition between standards 

within single industries. 20  An Ecolabel Index maintaining a list of the sustainability 

standards and corresponding eco-labels operating across the world (including local, 

                                                             
 

15 Council Regulation (EEC) 2092/91 of 24 June 1991 on organic production of agricultural 
products and indications referring thereto on agricultural products and foodstuffs [1991] OJ 
L198/1; Council Regulation (EEC) 2078/92 on agricultural production methods compatible with 
the requirements of protection of the environment and the maintenance of the countryside 
[1992] OJ L215/85. 
16 Johannes Michelsen, ‘The Europeanization of Organic Agriculture and Conflicts over 
Agricultural Policy’ (2009) 34 Food Policy 252. 
17 See, for example IFOAM Organics International, ‘The IFOAM Family of Standards’ 
<http://www.ifoam.bio/en/ifoam-family-standards> accessed 7 April 2015. 
18 Julie Guthman, “Regulating Meaning, Appropriating Nature: The Codification of California 
Organic Agriculture” (1998) 30 Antipode 135. 
19 Max Havelaar, ‘Wie Zijn Wij’ <http://www.maxhavelaar.nl/39/wie_zijn_wij> accessed 7 April 
2015. 
20 Juliane Reinecke, Stephan Manning and Oliver von Hagen, ‘The Emergence of a Standards 
Market: Multiplicity of Sustainability Standards in the Global Coffee Industry’ (2012) 33 
Organization Studies 791. 
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national, and transnational standards) currently includes 458 ecolabels, operating in 197 

different countries, and across 25 different industry sectors. 21  The industry sectors 

include industries often associated with sustainability concerns (agriculture, forestry, 

fisheries, and textiles) as well as industries recently engaging with sustainability, such as 

biofuels, watershed management, energy, and tourism. Research on VSS organizations 

has developed its own niche, primarily focused around the non-state market driven 

(NSMD) governance model, separate from research on standardization and trade law.22 

Despite the transformation to public regulation that organics standards went through, 

the majority of sustainability standards has been firmly established as a private, often 

“multi-stakeholder,” tool for establishing social and environmental performance 

requirements for producers, and communicating compliance to these requirements 

throughout supply-chains, and eventually to consumers. To the extent that nation states 

are involved in these modern VSS organizations, they do so without formal authority, but 

instead as equals with the other actors. State-based public actors are also interacting 

with these new types of sustainability standards in a quite different manner than the 

referencing used to incorporate technical standards into new legislation and 

administrative policies, creating the need for an entire new framework for map these 

“transnational business governance interactions.”23   

Conceptually, the proliferation of sustainability standards has proven challenging. The 

difficulty lies in the nexus between, on the one hand, the importance of private actors in 

the VSS landscape – including trade associations, NGOs, corporations, and labor unions – 

and, on the other hand, the increasing attention given to public concerns and interests – 

such as water, air, and soil quality, workplace health and safety, and labor rights. An 

observer may well find the work of these private actors with regards to such public 

interests to be significantly different to the state-centric experiences within the 

twentieth century welfare state.24  

The conceptualization process is made all the more complex given the transnational 

dimensions of many VSS organizations, in which private actors from other countries 

oversee these public interests. Even the concept of public interest is problematized in this 

transnational setting in which it is fundamentally uncertain what or who is included in 

the public or constituency. In terms of the conceptualization of VSS, we – consumers and 

scholars alike – are left wondering what the certification logos on products signify. Do 

                                                             
 

21 ‘Ecolabel Index’ <http://www.ecolabelindex.com/> accessed 23 March 2015.  
22 The foundational study is Benjamin Cashore, ‘Legitimacy and the Privatization of 
Environmental Governance: How Non-State Market-Driven (NSMD) Governance Systems Gain 
Rule-Making Authority’ (2002) 15 Governance: An International Journal of Policy, 
Administration, and Institutions 503. 
23 Burkard Eberlein and others, ‘Transnational Business Governance Interactions: 
Conceptualization and Framework for Analysis’ (2014) 8 Regulation & Governance 1. 
24 Boaventura de Sousa Santos, Toward a New Legal Common Sense: Law, Globalization, And 
Emancipation (2nd edn, Butterworths LexisNexis 2002) 44–51. 
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they signify a marketing strategy, compliance with trade association rules, or compliance 

with transnational laws of the particular industry? The growth and complexity of the VSS 

landscape makes the conceptualization process in this research project all the more 

pressing. These questions correspond to the difficult historic challenge of distinguishing 

between different types of social action, which remains a primary concern for the field of 

sociology.    

 

3 The challenge of distinguishing types of social action 
 

The difficulty of distinguishing between actions and behaviors driven by market-

rationalities, conventions, and laws is hardly a new conceptualization problem. The 

sociologist Max Weber’s magnum opus, Economy & Society: An outline of interpretative 

sociology, engages with the distinctions between these categories in the opening pages, 

forming a comprehensive and influential framework for the study of social activities. As 

such, this work serves as an ideal starting point for untangling the dual functions that 

characterize VSS organizations.      

Weber makes an initial distinction between practices (or “usage,” translated from 

Brauch), instrumental (zweckrational) behavior, and customs, on the one hand, and 

behavior that is guided by legitimate orders – either social conventions or laws – on the 

other hand. Customs are defined as practices or instrumental behavior that has 

established long term regularity. Importantly, customs are not guaranteed through 

claims of formal authority but instead are conformed to without premeditation or 

reflection. Thus, there can be no claims to validity of customs, nor can customs be a 

requirement imposed upon someone. In this sense, they do not entail an intentional 

ordering of society, despite any social order that may coincidentally result from such 

regular behaviors. 25  Usage, then, captures the spirit of actions that are oriented by 

economic, value, or effectual rationalities, or simply due to tradition. In the same sense 

as customs they lack the normative ordering of conventions or laws.  

Weber’s observation that instrumental behavior can lead to commonly shared practices 

is particularly relevant for the conceptualization of VSS.26 It illustrates the possibility that 

sustainability standards could develop out of commonly shared instrumental practices 

of corporations operating in the same industry, who realize the economic benefits each 

would experience by establishing a shared communication mechanism (an ecolabel or 

certificate) to explain their common production practice in relation to sustainability. This 

                                                             
 

25 Weber 1, section 4. 
26 Ibid 29. 
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correlates to an important aspect of their coordinative functions, which will be discussed 

in more detail below. 

In contrast to usage, Weber also established definitions for two types of legitimate orders 

that guide social action, conventions, and laws. 27  This realm of normatively ordered 

actions requires the presence of guiding maxims which are regarded by an actor as “in 

some way obligatory or exemplary for him,” and establish the validity of the order.28 

Conventions and law largely differ, according to Weber, by the systems of enforcement 

that they utilize. On the one hand, compliance with conventions is enforced by the 

expectation (Weber’s translator uses “probability”) that a violation would result in a 

“relatively general and practically significant reaction of disapproval.” 29 On the other 

hand, compliance with laws is enforced by the expectation that coercion will be applied 

by a specialized agent (or group thereof) in order to “bring about compliance or avenge 

violation.”30 It is important to emphasize that the distinction between conventions and 

laws, for Weber, is based primarily on the use, in law, of a specialized group of individuals 

tasked with ensuring compliance or punishing violations; thus, conventions are not 

necessarily met with less severe or effective compliance-inducing responses. 

Additionally, the means used by enforcement agents are not relevant, nor are the reasons 

for a legal order (be they ethical, efficiency seeking, or otherwise).  

Three further points should be made in relation to Weber’s distinction between usage, 

conventions, and laws. First, the divisions between these categories are not absolute, but 

are instead rather fluid, intertwined, and difficult to discern. Importantly, Weber’s 

definitions depend primarily on the perspective of the actor in question. An individual’s 

action may be in coincidence with a legal order, but if they are unaware of that, or if they 

have chosen to act in this manner because of broader social pressure, the action might 

better be considered a matter of convention rather than law. Likewise, many laws are 

established on the basis of instrumental practices and customs, such as driving on a 

particular side of roads. However, drivers on an empty road might still follow the legal 

order to stay on a particular side for fear of being caught and punished, rather than out 

of custom or convention. Establishing that an action is in accordance, or compliant, with 

a normative order or a particular rationality does not sufficiently capture the character 

of the action; one must also understand the perspective of the actor and the reasons they 

have for acting the way they do.31  

Second, Weber did not intend for legal orders to be limited to the lawmaking activities of 

nation states, nor to legal systems with wig-wearing justices and badge-wearing officers 

                                                             
 

27 Ibid 31–36. 
28 Ibid 31. 
29 Ibid 34. 
30 Ibid. 
31 Weber’s emphasis on the perspective of the actor is also a justification for the methodological 
design of this project, elaborated on in the following chapter.  
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of the peace. In short, legal orders can differ from those which we have familiarized 

ourselves over the course of the twentieth century. As Weber stated, “‘law’ may be 

guaranteed by hierocratic as well as political authority, by the statues of a voluntary 

association or domestic authority or through a sodality or some other association.”32 To 

return to the conceptualization of VSS organizations, such a broad perspective as 

Weber’s would allow for nearly any standard setting organizations to be considered a 

legal order should they monitor and enforce compliance through auditing and the 

possibility of revoking permission to display their corresponding logo. However, such a 

conclusion necessarily hinges on it being experienced as such by the participating actors. 

This thesis will work forward from this particularly sociological conception of law, and 

thus will be genuinely open to the possibility of legal orders arising outside of the context 

and activities of nation-states, and instead in the relationships of private and civil society 

actors that are common in sustainability standards organizations. 

Thirdly, Weber’s conceptualization of (or contrast between) law and convention 

emphasizes the enforcement mechanisms of normative orders. Initially, in a simplified 

form, the result can appear to be a distinction founded on very broad strokes, prone to 

the criticism of an overly inclusive understanding of law – that the rules of any common 

street gang could constitute a legal order.33 However, as one explores the motivations of 

actors, and the underlying values and rationalities that guide their actions, these 

distinctions became more nuanced. Correspondingly, the objectives of this research are 

not to identify whether or not a VSS organization constitutes a legal order, but rather to 

investigate the reasons for, and effects of, participation in such an organization from the 

perspective of the “targets” of the standards, and the rationalities and values expressed 

in the organizations and their standards. The aim is to identify patterns and structures 

of linkages between instrumental (coordinative) functions and more normative or legal 

(regulatory) functions, in order to illustrate the complex manner in which VSS 

organizations operate.  

 

3.1 From Weber to Luhmann: multiple perspectives and system 

rationalities in social systems theory 
 

While Weber’s sociological description of the various types of social action have had 

tremendous impact generally over the study of law and regulatory governance, the social 

                                                             
 

32 Ibid 35. 
33 Regarding informal legal orders, see: Gunther Teubner, ‘The Two Faces of Janus: Rethinkning 
Legal Pluralism’ (1992) 13 Cardozo Law Review 1443. The seminal critique of placing too much 
significance in the enforcement (with emphasis on the “force”) in the concept of law comes from 
HLA Hart, The Concept of Law (3rd edn, Oxford University Press 2012). 
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systems theory of Niklas Luhmann has proven particularly influential in the study of VSS 

organizations and transnational law. In particular, those who have made claims about 

the legal characteristics of private standards, sustainability or otherwise, frequently 

connect their claims with the autopoietic nature of law described by social systems 

theory. 34  While Weber’s and Luhmann’s understandings of law have significant 

differences, the discussion of which goes beyond the scope of this project, it is 

worthwhile to consider their important similarities, namely the importance of 

perspective and the possibility of multiple, overlapping rationalities for the same 

phenomenon. 

Luhmann’s Social systems theory does not begin with actors and actions, as Weber does, 

but instead with systems of communication. According to Luhmann, there are multiple 

self-referential – and thus closed – systems of communication in society that correspond 

with each of society’s functionally differentiated dimensions, such as religious, economic, 

legal, aesthetic, and political systems of communication.35 Each system operates with its 

own binary code, such as legal/illegal for law, or profitable/unprofitable for economy, 

around which all of the system’s communication is based. For example, the legal system 

would include all communication that concerns legality, such as legal opinions, police 

commands, court reports, judgments, but also scholarly articles, disputes between 

neighbors, stop signs, contracts, etc. 36  There are both initial communications, which 

communicate simply a claim about legality/illegality, and subsequent self-referential 

communications, which communicate the legality/illegality about an initial claim of 

legality/illegality. Furthermore, systems also make observations about how the system 

is using distinctions, like legality/illegality.37 A second-order observation is said to be an 

observation of the system’s other observations of the use of distinctions in its 

communications, and as both are said to be within the legal system of communication, it 

is thus an instance of a system’s self-observation.38  Through these processes of self-

                                                             
 

34 See for instance: Errol Meidinger, ‘The Administrative Law of Global Private-Public Regulation: 
The Case of Forestry’ (2006) 17 European Journal of International Law 47; Oren Perez, ‘Private 
Environmental Governance as Ensemble Regulation: A Critical Exploration of Sustainability 
Indexes and New Ensemble Politics’ (2011) 12 Theoretical Inquiries in Law 543. 
35 “On the level of this self-referential organization, self-referential systems are closed systems, 
for they allow no other forms of processing in their self-determination.” Luhmann, Bednarz Jr. 
and Baecker 34. See also: Luhmann, Law as a Social System; Niklas Luhmann, Art as a Social 
System (Eva M Knodt ed, Stanford University Press 2000); Luhmann, Die Wirtschaft Der 
Gesellschaft. 
36 “Consequently, there is no input of legal communication into the legal system because there is 
no legal communication whatsoever outside the legal system … And this is a result of the 
consequence that only the legal system itself can effect its closure, reproduce its operations, and 
define its boundaries, and that there is no other authority in society which can proclaim: this is 
legal and this is illegal” [Emphasis is original]. Luhmann, Law as a Social System 100. 
37 Note that observations are simultaneously also self-referential operations (communication). 
Ibid 86.  
38 Ibid 94. 
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reference and self-observation – in other words, communicating legally about legal 

communication, and observing these communications – systems are said to be self-

referentially closed to their societal environment, which is comprised of other social 

systems and the system ecology.39 They are, however, influenced by their environments 

indirectly through environmental perturbation or, more rarely, structural coupling, in 

which two systems couple with one another to reciprocally provide more stable patterns 

of perturbing one another.40 The latter is often exemplified through the concept of a 

political and legal constitution, which simultaneously provides a legal limitation to 

political power and a political empowerment (or legitimation) of the legal system.   

The important contribution from systems theory at this stage stems from its description 

of the relationship between system and environment. According to Luhmann, a system’s 

environment is not only its limit or horizon; it is also a product of the system itself.41 

Systems’ environments are not to be understood as empirical realities, but rather should 

be understood within the principal framework of systems theory based on 

communication. In other words, a system’s environment is not the reality of non-legal 

communication, but rather a self-produced image composed of communication about 

that which is other than law, or that lies beyond the self-constructed boundary of the 

system. Importantly, law’s environment is always described from within the 

communicative system of law. The consequence is that systems’ environments do not 

perfectly correspond to other systems and their environments. Major differences that 

arise between different systems’ conceptions of their environments can result in major 

environmental disturbances or crises for systems, which in turn helps maintain 

similarities. However, at the same time, the self-referential autonomy of each system and 

its self-constructed image of its environment (although, again, for Luhmann the image is 

the reality of the environment) guarantee that discrepancies between systems’ 

understandings of themselves and their environments will always be present; it is only a 

question of severity of discrepancy.  

The effect of self-constructed environments and the communicative autonomy of 

systems is that there are constantly multiple system rationalities being communicated in 

                                                             
 

39 Note the significance of the distinction between other systems in a system’s environment, and 
simply environment (ecology) in a system’s environment, with respect to the notions of 
dependence built on the relationship between the two: “One of the most important consequences 
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environment and system from those among systems.” Luhmann, Bednarz Jr. and Baecker 17. 
40 Luhmann, Law as a Social System 105–120, 357–380. 
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is different for every system, because every system excludes only itself from its environment … 
Attribution to the environment (external attribution) is a strategy of systems.” Luhmann, 
Bednarz Jr. and Baecker 17. 
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society about the same events, activities, actors, etc.; each system is always creating these 

descriptions through its self-referential communication. New legislation communicates 

requirements defining the legality of corporate activities, while the corporations 

themselves understand the legislation in terms of its effects on their profitability, and the 

politicians that supported the legislation communicate it as a political victory, a 

demonstration of their power in parliament. The result is the simultaneous presence of 

multiple systemic perspectives, or rationalities, observing and communicating about the 

same phenomenon, although the phenomenon does not exist outside of their 

communications as there is not an actual environmental reality to which they can be 

measured.42 

For the study of regulatory governance, and specifically sustainability standards, the 

contribution that systems theory has to offer is the insight that one must always be aware 

of the systemic rationalities of communications and the possibility that other systems 

will have a different rationality (binary code, perspective) from which they are 

observing. Sustainability standards are by no means easy to categorize into a single 

system. Inevitably, firms participating in VSS organizations will discuss economic, legal, 

ecological, perhaps even political, reasons for their participation and the consequences 

it may entail. The challenge is to navigate through these different rationalities that are 

simultaneously being communicated, but cannot directly refer to each other due to their 

functional differentiation. To make the challenge more difficult, there is never a perfect 

observation point; they all come with their own blind spots and environmental horizons, 

so that any one perspective is always incomplete.  

Returning to Weber, the contribution that systems theory provides is an acute awareness 

of the different orientations of actions, whether they be economically instrumental, 

normatively oriented, or otherwise. With respect to the intention in this Chapter to build 

up a theoretical framework for the analysis of the VSS organizations in the case studies 

to come, Weber and Luhmann’s general sociological theories emphasize that the 

framework formulated in the next section will need to be capable of isolating and 

assessing elements of different systemic rationalities simultaneously, as well as – and 

this is essential – identifying and following any structural connections or perturbations 

between these rationalities that have developed in the case studies. This framework will 

need the capability to discern the complex and entangled set of rationalities at work in 

VSS organizations in order to assess in which ways they provide a regulatory role in the 

greater field of global corporate and sustainability governance.   

                                                             
 

42 This is a consequence of the contingency inherent in system observation and the ontology of 
systems vis-à-vis their environments. As one systems theory scholar states, “[e]ach world is a 
universal, but each universal is an ‘imaginary metaworld’ that is not higher or better than any 
other world.” Andreas Philippopoulos-Mihalopoulos, Niklas Luhmann: Law, Justice, Society 
(Routledge 2010) 55. 
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4 Between coordination and regulation 
 

The current challenge for scholars of VSS organizations, and their role in environmental 

and social global governance, is first and foremost a challenge of conceptualization. 

Sustainability standards do not fit the profile of national and international standards 

bodies in that they are not members of the international standardization network 

organized around the International Organization for Standardisation. Likewise, state 

governments treat them differently in that formal procedures for recognizing and 

incorporating VSS into national legislation or regulatory policies have not been 

developed.43 The unique organizational structures and close alignment to regional or 

transnational markets requires a new conceptualization regarding the functional 

character of the organizations setting and enforcing sustainability standards. A primary 

objective of this research is to construct such a conceptualization, grounded in empirical 

case studies of VSS organizations at work. In order to do so, this section introduces the 

coordinative and regulatory functions of VSS organizations, for which traces can be found 

in existing literature. However, before introducing these two categories it is first 

necessary to critically assess the distinction between technical and normative standards, 

which has frequently been used to categorize standardization activities.    

 

4.1 The problem with thinking in terms of a technical and normative 

distinction 
 

There appears to be a growing tendency in the scholarly literature to refer to a distinction 

between technical standards, on the one hand, and normative standards, on the other 

hand. 44  Arguably, the interest in using this distinction will only increase with the 

proliferation of sustainability standards, as they often explicitly deal with a normative 

goal – social and environmental sustainability – while traditional standardization bodies 

emphasize the technical and expert-driven aspects of their work. As such, this distinction 

                                                             
 

43 For an early evaluation see Errol E. Meidinger, ‘Environmental Certification Programs and U.S. 
Environmental Law: Closer Than You May Think’ (2001) 31 Environmental Law Reporter 10164; 
Stepan Wood and Lynn Johansson, ‘Six Principles for Integrating Non-Governmental 
Environmental Standards into Smart Regulation’ (2008) 46 Osgoode Hall Law Journal 345. 
44 Fabrizio Cafaggi, ‘A Comparative Analysis of Transnational Private Regulation: Legitimacy, 
Quality, Effectiveness and Enforcement’ (2014) EUI Department of Law Research Paper No. 
2014/145 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2530516> accessed 7 April 
2015, paras 81 & 240. 



Chapter 1 

32 
 

requires close consideration in the current attempt at developing a theoretical 

framework for assessing the character of VSS organizations, including their standards.  

The emphasis on technical standards is fueled by the World Trade Organization’s (WTO) 

Technical Barriers to Trade (TBT) agreement. The purpose of the TBT agreement is to 

establish the role that international standardization bodies and their standards ought to 

have in the regulation of trade, with the goal of incorporating the benefits of technical 

regulations and standardization, while not creating any “unnecessary obstacles to 

international trade.”45 The agreement defines technical regulations as mandatory, and 

standards as voluntary, without any other substantial difference between the two.46 As 

such, the assumption is that it is concerned with “technical,” rather than “normative,” 

standards. Article 14, which outlines the Consultation and Dispute Settlement 

procedures, also illustrates how the technical characteristics of standards are 

emphasized in the TBT Agreement by establishing a dispute procedure only for 

“questions of a technical nature” to be overseen by a “technical expert group.”47 Similarly, 

the Decision on Proposed Understanding on WTO-ISO Standards Information System 

describes the work of the ISO and its affiliated standards bodies specifically as “technical 

work.”48 The result of the WTO’s language in this matter suggests that TBT Agreement 

intends on establishing acceptable practices for using international “technical” 

standards, while at the same time implying that an unspecified category of non-technical, 

normative standards would constitute illegitimate trade barriers.  

The problem with using a technical-normative distinction for categorizing standards lies 

in the difficulty of formulating any firm definition to separate the two categories. Rather 

than two separate categories, there is more reason to believe that standards inevitably 

include elements of both technical and normative work in their creation and 

implementation.49 On the one hand, it is difficult to imagine what would constitute a 

purely technical standard, and how it would be possible to develop one without having 

an image of the desired end-goal for the product or service, i.e. how the product ought to 

function. Technical experts without a normative direction are “worth-less” in that they 

lack criteria for assessing the worth or value of the standard if it is unclear what it ought 

to achieve. With respect to the WTO TBT Agreement and ISO, it should be pointed out 

that there are firm normative principles concerning the facilitation of international trade 

underlying their standards; however, they are merely implicit given their emphasis on 

the “technical” nature of their work. On the other hand, a normative standard for 

products would be hard to imagine without some elements of technical specifications. If 

                                                             
 

45 Preamble to the WTO Agreement on Technical Barriers to Trade (14 April 1994).   
46 Annex 1 to the WTO Agreement on Technical Barriers to Trade (14 April 1994) paras 1-2. 
47 WTO Agreement on Technical Barriers to Trade (14 April 1994) art 14. 
48 WTO Decision on Proposed Understanding on WTO-ISO Standards Information System (14 
April 1994) para 2(b). 
49 Hans Lindahl, ‘ISO Standards and Authoritative Collective Action: Conceptual and Normative 
Issues’, The Law, Economics and Politics of International Standardisation (2015). 
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standards simply stated that products ought to respect principles of free trade or 

environmental sustainability, it would be inappropriate to consider these “standards” at 

all.  

Instead of trying to distinguish between technical and normative standards, it would be 

more beneficial to emphasize the extent to which technical characteristics (i.e. means) 

and normative characteristics (i.e. ends) support each other in product standards. 

Making technical decisions regarding the qualities and characteristics of products 

requires an underlying normative aim or value, which the standard aspires to pursue. In 

addition, and equally important, standards will require technical, detailed specifications 

in order to establish how the values or aims can be concretely realized for the particular 

product in consideration. Well-formulated standards should seamlessly combine both 

technical and normative characteristics into a tight alignment so that products or 

services following the technical specifications would necessarily lead towards the 

normative aspirations of the standard. In this light, continuing to distinguish between 

technical and normative standards appears to be shortsighted, and certainly insufficient 

for the purpose of this research, namely constructing a conceptualization of 

sustainability standards and evaluating the validity of the suggestion that they constitute 

a newly emergent global or transnational environmental law.    

This study approaches sustainability standards with the presumption that they include 

both technical and normative elements. On the one hand, they are presumed to include 

normative elements as to how the production activities of a particular industry ought to 

be conducted and which activities ought to be understood as sustainable or 

unsustainable. On the other hand, they are presumed to include technical specifications 

that are used as proxy indicators for general concepts such as sustainability. Yet it is also 

accepted that the approach taken in this study does not reflect the policy language of the 

WTO and other organizations, which utilizes this distinction between technical and 

normative standards. 

 

4.2 Introducing the coordinative and regulatory functions of sustainability 

standards 
 

In their recent study modeling “rough consensus” and “running code” dynamics in 

transnational private governance, Gralf-Peter Calliess and Peer Zumbansen develop the 

distinction between “coordinative” and “regulatory” functions of law. 50  These two 

categories were meant to replace what Gillian Hadfield has called the “economic” and 

                                                             
 

50 Gralf-Peter Calliess and Peer Zumbansen, Rough Consensus and Running Code (Hart 2010) chap 
2. 
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“justice/democratic” functions of law. 51  While these were first articulated by Gillian 

Hadfield as functions specifically of law and not the broader field of global governance, 

and despite the fact that Calliess and Zumbansen refer to their re-formulated categories 

as specifically legal functions, the distinction between coordinative and regulatory 

functions proves to be very helpful and appropriate for the study of VSS organizations, 

no matter whether one accepts them as formal legal phenomena. This is demonstrated 

by Calliess and Zumbansen, who evaluate these legal functions in private transnational 

governance mechanisms, including private standards and codes of conduct, in the fields 

of consumer contracts and corporate governance, despite considerable debate as to their 

formal legal status.  

The distinction between coordinative and regulatory functions of the law, according to 

Calliess and Zumbansen, is directly aligned with the more familiar distinction between 

the substantive areas of private law and public law.52 They consider the coordinative 

function of law, “to be concerned with the relations between individuals; through the 

guarantee of property rights and the enforcement of contractual agreements, the state 

facilitates the co-operation of economic actors in markets, among others.”53 This first 

function is, therefore, also known as the substantive field of private law. The regulatory 

function of law is considered the substantive dimensions of law, “by which the state 

directly regulates societal relations with respect to public values, e.g. free competition, 

distributive justice, or the protection of the environment.”54 This second function is also 

known as the substantive field of public law.55 

To transplant the distinctions between private/public and coordinative/regulatory to 

the context of transnational governance (including VSS as well as Calliess and 

Zumbansen’s focus on corporate governance and consumer protection) it is necessary to 

avoid thinking in formalist terms about private law and public law, and instead think in 

terms of the differing social rationalities that mark the distinction between private and 

public spheres of society. Along these lines, private aspects of transnational governance 

do not only encompass the law of contracts and obligations, but rather the instrumental 

rationalities of internally oriented actions. Correspondingly, public aspects of 

transnational governance are not limited to legal relationships between individuals and 

the state, but rather rationalities that revolve around public values and interests – though 

by no means commonly shared or without conflict – of externally oriented actions. As the 

                                                             
 

51 Gillian K Hadfield, ‘The Price of Law: How the Market for Lawyers Distorts the Justice System’ 
(2000) 98 Michigan Law Review 953; Gillian K Hadfield, ‘Privatizing Commercial Law’ (2001) 24 
Regulation 40. 
52 Calliess and Zumbansen 97. 
53 Ibid. 
54 Ibid. 
55 Note that Weber also highlights the horizontally coordinative functions of private law, and the 
vertically regulatory (“subordinative” in his translator’s words) functions of public law. Weber 
642.  
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“public” category is dealing with a field of transnational activities that do not fit the 

traditional nation state system of governance, it is important to remain open-minded to 

the role that new governance actors (NGOs, standardization bodies, trade associations, 

etc.) might play with regards to the public aspects of transnational governance.56 To this 

extent, it will be necessary to transcend nation state limitations to the understanding of 

public law.57      

It is important to preliminarily note that, in the eyes of Calliess and Zumbansen, these 

two functional categories are intimately linked together, and therefore strict delineations 

between fields of law on either side is not possible. The element linking them together is 

the concept of “justice.” However, despite the intrinsic link between coordinative and 

regulatory functions, Calliess and Zumbansen also see the benefit of maintaining the 

separation for analytic purposes, and rightfully so.58 Recognizing the interrelationship 

between two different functions of law is different than suggesting that the two functions 

are actually the same. This should not be read as a descriptive finding that there is an 

absolute separation between coordinative and regulatory aspects of transnational 

governance, nor as a normative belief that there should be such an absolute separation. 

Instead, it is a necessary analytic step for taking seriously the presence of differentiating 

groups of actions and communications in transnational governance, with both regulatory 

and coordinative functions at work side-by-side, within the same organizations or 

corporations, but pushing and pulling in different directions. The analytic separation 

between coordinative and regulatory aspects of transnational governance is, therefore, 

also necessary to accommodate the theoretical underpinnings of Weber’s and Luhmann’s 

social theories discussed above. 

A study by Auld et al suggests that VSS organizations can be distinguished between those 

founded in a “logic of empowerment” and those founded in a “logic of control.” 59 

According to the authors, the logic of control emphasizes the need for clear prescriptive 

rules, enforced by independent accredited auditors, in order to combat the consequences 

of opportunistic corporate behavior and free riding. In short, it emphasizes a need for an 

authoritative organization to ensure that sustainability standards are followed and that 

green washing of corporate behavior does not occur. Examples of this type of logic are 

reportedly found in forestry and fisheries standards. In contrast, the logic of 

empowerment, “holds that [VSS] programs ought to help economically excluded and 

marginalized participants by giving them advice, finding ways to enhance their market 

participation, collaborating to improve management, and advocating for their interests 

                                                             
 

56 Calliess and Zumbansen 106. 
57 Ibid 129–130.   
58 Ibid 102. 
59 Graeme Auld, Stefan Renckens and Benjamin Cashore, ‘Transnational Private Governance 
between the Logics of Empowerment and Control’ (2015) Regulation & Governance 
[forthcoming]. 
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on the global stage.”60 Organic agriculture and fair trade standards are supposed to be 

founded this logic. While the authors argue that a VSS organization can originally be 

ascribed to either one functional logic or the other, their latter development will tend 

towards a center point between the two as they receive critique from the opposing 

functional perspective.   

These two functional logics are considerably similar to the regulatory and coordinative 

functions utilized in this study. The “logic of control” can be exchanged with the 

regulatory function utilized in this study without further comments. However, the “logic 

of empowerment” naïvely assumes that only marginalized or economically excluded 

producers – mostly small farmers from the Global South – are the target of empowerment 

by VSS organizations. The approach taken here is that the empowerment logic, or 

coordinative function, could apply to any producers who turn towards VSS organizations 

for instrumental purposes. A second difference between the two logics and this study lies 

in the premise that VSS organizations are completely founded in either one or the other. 

As these organizations are by definition an assemblage of different actors, it should be 

possible for different actors involved, and different organizational aspects, to be 

characterized by different functional logics. This is the approach taken in this study, 

where four dimensions of VSS organizations are separately assessed for their functional 

logics. Aside from these differences, the coincidental emphasis on the dually empowering 

and limiting nature of sustainability standards illustrates the current need to distinguish 

between what have until know remained a monolithic phenomenon. 

      

4.3 Applying coordinative functions to VSS organizations 
 

The coordinative function of transnational governance originates from a primary 

interest in facilitating economic co-operation between actors. Here, it is maintained that 

activities with these characteristics can be found within the context of VSS organizations. 

While these types of governance activities do not capture all of the facets of sustainability 

standards, they certainly constitute a core portion of the organizational concerns and 

activities covered in this research. The question to be answered is how far these 

coordinative functions extend into the work of VSS organizations, and in which specific 

dimensions of VSS organizations they are most prolific. 

To demonstrate the coordinative functions of VSS organizations, one must consider the 

role that these organizations have for improving the individual economic performance 

of each participating corporation (also referred to as a standard user). Coordinative 

functions arise from the notion of VSS organizations as cooperative, collective 
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agreements among producers that understand the VSS organization to primarily serve 

the internally oriented market-performance concerns of the individual standard-users. 

In other words, this function focuses on the economically instrumental logic attracting 

producers to VSS organizations. From this perspective, participation in VSS 

organizations for the standard users is based on their free choice to enter into the 

organization. Standard users might also have coordinative reasons for participating in 

the regimes, such as the desire to signal the use of common sustainability practices 

(shared by the standard users) to consumers or their purchasers in the supply chain, and 

the hope of gaining access to niche sustainability markets.  

For the coordinative functions of VSS organizations, the market performance of the 

individual standard-using firms remains the overall priority. The cooperative dimension 

is only successful in so far as it results in improved market performance. Cost-benefit 

analyses are, therefore, an essential tool for the coordinative functions of VSS. Likewise, 

a firm exclusive element is often essential, because the profitability of the cooperative 

action lies primarily in distinguishing between producers that do abide by the 

sustainability standards, and those who do not; if this distinction becomes unclear, the 

potential profitability associated with using the standard would likely diminish. 

Therefore, actions that reinforce and monitor the exclusivity of the standard users group 

would be considered coordinative.  

It is important to note that these actions falling under coordinative functions serve as an 

ideal type. It is not expected that one would find VSS organizations that operate 

exclusively as coordinative organizations. Rather, the point is to highlight the kinds of 

activities that would correspond to coordinative rationalities at work in VSS 

organizations – rather than regulatory – so that the analyses found in the coming case 

studies can trace the extent and limitation of coordinative rationalities in the particular 

circumstances of each case study.  

Finally, the significance of coordinative functions within VSS organizations lies in the 

priority they give to the internal concerns of standards users regarding their economic 

performance and profitability of their activities. This category reflects the reality that 

producers whose activities affect social and environmental sustainability issues are 

nonetheless subject to market dynamics and the need to remain a profitable 

organization, no matter how much concern they have for social and environmental 

sustainability. However, a corresponding concern could arise when coordinative 

characteristics are particularly dominant in a VSS organization. If the profitability and 

market performance of participating standards users is always the priority, one might 

question the organization’s capability of introducing socially and environmentally 

sustainable practices, particularly those that would result in considerable financial losses 

for standard users. Ultimately, for coordinative functions, internal economic 

considerations of the standard users constitute the bottom line. The risk that 

coordinative actions become the predominant driver in VSS organizations is, therefore, 

a risk that the regimes come to represent a group of exclusive business partners that 

make claims of sustainable practices, while simultaneously following the more profitable 
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paths rather than the more sustainable when the two goals (in)directly conflict. In other 

words, the coordinative functions of VSS organizations risk green washing corporate 

activities as sustainable when in reality that may be far from the truth. 

 

4.4 Applying regulatory functions to VSS organizations 
 

The regulatory functions of VSS organizations aim to steer (or regulate) the behavior and 

practices of producers in accordance with public values, concerns, and interests 

regarding social and environmental sustainability. While this category would 

traditionally be limited to the activities of public officials affiliated with a nation state or 

international organization, the aim here is to re-conceptualize regulatory functions with 

respect to the transnational context in which many VSS organizations operate. As such, 

it seeks to identify the regulation of behavior towards the values and interests of what 

has been called an emerging “global public sphere” as manifested by in a “global civil 

society” and “global commons.”61  

To highlight the regulatory functions of a VSS organization, it is necessary to think of the 

organization as a forum, or venue, for external actors to establish and monitor minimum 

requirements for the social and economic performance of producers that go on to use the 

standards. The social and environmental performance requirements are understood, in 

the regulatory perspective, as minimum requirements that correspond with global 

public interests and values around sustainable use of the global commons, instead of 

common practices for signaling to customers. Correspondingly, there is a decidedly 

normative aspect within regulatory functions of VSS standards, in that they communicate 

how firms ought to operate in order to respect global public interests and values.  

Furthermore, the regulatory functions of VSS organizations rely on an element of 

inclusivity, instead of the exclusivity found in coordinative functions. Because the 

priority lies in achieving an alignment between business practices and public interests, 

regulatory functional characteristics include the drive to expand the group of standards 

users, even if through progressive implementation, rather than maintaining strict 

distinctions between those who comply with sustainability standards and those who do 

not, as is the case for the coordinative perspective. This serves as a good example to 

                                                             
 

61 M Castells, ‘The New Public Sphere: Global Civil Society, Communication Networks, and Global 
Governance’ (2008) 616 The ANNALS of the American Academy of Political and Social Science 78. 
See also the United Nations Environment Programme’s project on the Global Commons: United 
Nations Environment Programme, ‘IEG of the Global Commons’ 
<http://www.unep.org/delc/GlobalCommons/tabid/54404/Default.aspx> accessed 7 April 
2015. 
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illustrate the difference between actions guided by commonly shared interests, on the 

one hand, and self-interested, instrumental rationality, on the other hand, which 

separates the regulatory and coordinative functions of VSS.  In short, the regulatory 

function is essentially concerned with the introduction of external interests into the 

corporate governance of standard users. 

Another defining element of regulatory functions in VSS organizations is the openness 

that the organizations have for third parties to participate in the development, 

monitoring, and enforcement of the standards. This stems from the primary definition of 

regulatory characteristics as those that steer behavior of producers towards the broader 

– even global – public interests. Wide involvement opportunities for actors representing 

different interests and groups are essential for this manifest. Again, this illustrates that 

regulatory functional characteristics of VSS organizations depict them as venues for the 

realization of global public concerns, rather than the coordination of market-oriented 

strategic action of individual producers.  

Finally, the significance of regulatory functions in VSS organizations stem from the fact 

that they emphasize the innovative role these organizations are playing in the 

formulation and implementation of public values and interests. The risk pertaining to 

this category is opposite to the risk of green washing. The concern here would be that in 

underestimating the regulatory functions of VSS organizations, one would exclude the 

possibility that these organizations are playing an influential role in formulating public 

values and principles around environmental and social sustainability concerns. Research 

perspectives that utilize a limited, formalistic scope to study state-based governance 

structures, and their delegated international affiliates, exemplify the risk of too hastily 

categorizing VSS organizations as simply trade associations, or other private contractual 

relationships between market partners – that is, as primarily coordinative phenomena. 

Instead, by remaining open to the possibility that these phenomena may also exhibit 

regulatory characteristics, this theoretical framework allows the following case studies 

to evaluate the extent to which elements of external public values are being introduced 

into corporate governance via VSS organizations. To that end, the regulatory function is 

essential for evaluating the validity and consequence of describing VSS organizations as 

an emergent form of transnational or global law.62 

 

5 The four dimensions of investigation 
 

With the regulatory and coordinative functions introduced, it is now possible to apply 

them to the following four dimensions of VSS organizations that will be analyzed in each 

                                                             
 

62 Meidinger, ‘Forest Certification as Environmental Law Making by Global Civil Society.’ 
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case study: the development of standard content (including who is involved and in what 

capacity), reasons that standard users have for participating, effects that standard users 

experience in complying with the standards, and finally the topics of controversies or 

conflicts within VSS organizations. By analyzing the regulatory and coordinative 

functional characteristics across these four dimensions, it is possible to construct a 

comprehensive understanding of the ways that different rationalities are entangled and 

to ultimately assess the regulatory capacities of these organizations. 

There have already been many claims made about the conceptualization or 

characteristics of VSS organizations. However, the problem with much of the work thus 

far is that it tends to quickly, and implicitly, reduce the complexity of VSS organizations 

into either a legal/regulatory category or a coordinative and private business category. 

For instance, many who claim that these are organizations are a form of emerging 

transnational law have hailed the multi-stakeholder nature of organizations like FSC and 

the Marine Stewardship Council (MSC), suggesting that because there are different 

stakeholders involved it must be a new, transnational lawmaking organization.63 Those 

who insist that, since these organizations are simply private associations, they are not 

making environmental laws for global publics, provide an opposite counterweight. 64 

While either claim might indeed contain some valuable elements, they are both 

problematic for their oversimplification of the situation. 

Instead of attempting to assign a unitary functional characterization, the approach taken 

by Auld et al,65 to the VSS organizations dealt with in this project, the approach taken 

here is to evaluate the coordinative and regulatory functions through the four 

aforementioned dimensions. These four dimensions will be explained in further detail 

below, including how the possible regulatory and coordinative functions of VSS fit within 

each dimension. Throughout this explanation, references are also made to key studies of 

VSS organizations that have touched upon these different aspects.  

 

 

                                                             
 

63 Errol Meidinger, ‘Law and Constitutionalism in the Mirror of Non-Governmental Standards: 
Comments on Harm Schepel’ in Christian Joerges, Inger-Johanne Sand and Gunther Teubner 
(eds), Transnational Governance and Constitutionalism (Hart 2004); Meidinger, ‘Forest 
Certification as Environmental Law Making by Global Civil Society’; Gráinne de Búrca and Neil 
Walker, ‘Law and Transnational Civil Society: Upsetting the Agenda?’ (2003) 9 European Law 
Journal 387; Benedict Kingsbury, Nico Krisch and Richard B Stewart, ‘The Emergence of Global 
Administrative Law’ (2005) 68 Law and Contemporary Problems 15. 
64 Aseem Prakash and Matthew Potoski, The Voluntary Environmentalists: Green Clubs, ISO 14001, 
and Voluntary Environmental Regulations (Cambridge University Press 2006). 
65 Auld, Renckens and Cashore. 
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5.1 Development of standard content 
 

The development of content for standards comprises the first dimension of investigation. 

It can be further broken down into three sub-components: who is involved in standards 

creation, how the decisions on standard content are made, and the relationship between 

the content of standards and the prior practices of the standard-users. With regards to 

who is involved in the development of standards, a number of models of VSS 

organizations were already discussed in the introduction, including industry-driven, 

NGO-led, expert-driven, and multi-stakeholder. 66  Generally speaking, public (nation-

state affiliated) actors do not feature in the standard development processes of VSS 

organizations. While it is common to claim that it is ideal for NGO’s to take the lead as 

representatives of civil society, Oren Perez has criticized this claim for its 

oversimplification of the nature of NGOs, and instead suggests that having multiple 

communities (stakeholders) simultaneously involved would be more important. 67 

Indeed, the majority of cases looked at in this study include multiple stakeholders in their 

governance architecture. Furthermore, these categories are not necessarily exclusive, 

and that can become problematic. For example, it is often difficult to assess whether 

experts involved in standard development are acting individually or on behalf of the 

interests of potential standard users or other stakeholders.68 The overall tension that can 

be seen is that between including greater and wider participation opportunities, on the 

one hand, and maintaining the efficiency of the development process and the standards 

acceptability in the eyes of potential users, on the other. Following that tension, the 

coordinative characteristics emphasize a central role for standard-users in the 

development process and a prioritization of efficiency, while the regulatory 

characteristics emphasize the inclusion of wider groups and the insulation of the 

decision-making process from complete control by standard users. 

In addition to assessing who is formally involved in a VSS organization, it is also 

necessary to understand how they are involved, that is to say, how decisions regarding 

standards content are made. There is increasing emphasis in VSS research on the 

“consensus decision-making” processes that are being used by VSS organizations. 69 

                                                             
 

66 Fabrizio Cafaggi, ‘New Foundations of Transnational Private Regulation’ (2011) 38 Journal of 
Law and Society 20, 29.Note that these categories also align with Ellickson’s 1st, 2nd, and 3rd 
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Consensus-based decision making is also a trait of ISO and many technical 

standardization bodies. However, it may be more beneficial to break down different 

possible versions of “consensus decision making,” for ultimately consensus depends 

largely on who is involved in the consensus and with what representational proportions. 

To this extent, the “who” and “how” subcomponents are interrelated. While some wide 

engagement practices are commonly used, such as public notice and comment processes, 

other practices with more formal protective measures for underrepresented 

stakeholders are less commonly found. For instance, very few VSS organizations use 

distributed voting structures in order to balance conflicting interest groups (such as 

global North and South, or industry and environmental, or large-holding producers and 

small-holding producers).70 The utility of the Internet as a “global deliberative medium” 

has, at least theoretically, made it easier for underrepresented parties to become more 

involved in decision-making processes. 71  Nonetheless, there are also numerous VSS 

organizations in which the decision-making powers of non-standard users, or non-

industry representatives, are significantly limited, and the technical working groups 

using consensus decision making are achieving consensus mostly among likeminded 

standard users. This latter group of minimal formal protections for the voting powers of 

underrepresented interests exemplifies coordinative characteristics, while decision-

processes with distributed voting or representation exemplifies regulatory 

characteristics of VSS organizations. What lies at stake is the degree to which non-

standard using actors are included in the formulation of the standards, and thus, the 

degree to which the standards are “working for” interests other than those of the 

standard users. 

Finally, it is also necessary to consider the content of the standards and how it relates to 

the prior practices of the standard users (producers). There are studies suggesting that 

standard users in VSS organizations are primarily those producers whose practices are 

already in alignment (or very close) with the requirements of the standards. 72  The 

common explanation is that producers with prior near compliance face the lowest entry 

costs and therefore have the most favorable cost-benefit position for participating.73 An 

example is provided by the so called “mandarins,” VSS organizations with high entry 

barriers and low membership level which primarily serve to differentiate who are (and 
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were) sustainability “leaders” from “laggards.” 74  In this category, the content of the 

standards hold many similarities to the prior practices of producers – either because of 

their self-interest and involvement in writing the standards as such, or out of economic 

reasons which result in the particular group having the lowest entry costs. This situation 

contrasts with standards whose content contains considerable differences to the prior 

practices of the producers. There is far less evidence of such VSS organizations, although 

there are limited cases of so called “bootcamps,” which are VSS organizations with high 

numbers of participants that are creating a change in the activities of producers, usually 

through the broad implementation of low-level standards or gradual improvement 

standards among large segments of an industry.75 For these instances, the content of the 

standards is not drawn from the prior practices of its potential users. The tension here is 

between, on the one hand, a VSS strategy that seeks to efficiently establish the 

sustainable parties from the non-sustainable, and, on the other hand, a strategy of 

attempting to expand the participation of standard-users beyond those currently 

considered to be operating sustainably. In other words, there is a tension between 

“signaling” and “improvement” functions, with the former exemplifying coordination, 

and the latter exemplifying regulation.  

It is clear that there have been considerable efforts to map different types of actors 

involved in standard setting, the types of decision-making processes utilized, and the 

relationship that the standards have to the prior practices of the standard users. But too 

often these categorization studies isolate these concerns from the other experiences of 

the standard users, including their participation motives, the effects the standards have 

on their operations, and the topics of frustration. This project connects the standard 

development process with these additional dimensions.  

Figure 1: The development of standard content 
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5.2 Reasons for participation 
 

The second dimension of this study investigates the reasons or motivation that firms (i.e. 

producers) give for joining VSS organizations and complying with their standards. This 

is admittedly a dimension that has received considerable attention. The reasons or 

motivations for participation can be categorized into two groups: those concerning 

market-based economic performance considerations, and those concerning the 

reputation or values of the firm (although these two categories may be difficult to 

separate at times). With regards to market-based reasons for participation, it is 

suggested that firms participate in voluntary standards to attain access to niche or 

specialty markets for sustainable products by using VSS organizations as signaling 

tools. 76  They may also participate with the hopes of attaining price premiums for 

products that are certified as sustainable, although there is little evidence that price 

premiums will be attained by producers.77 The motivation of attaining access to niche 

markets and that of gaining price premiums on sustainable products are both considered 

to fall within the coordinative category, as they operate from an internal and self-

interested rationale for participation.  

In contrast, firms might also be motivated to participate due to pressure placed on them 

by their contractual partners in the supply-chain.78 Additionally, public regulations or 

legislation may be put in place that formally require participation in a VSS organization 

in order to sell goods in a particular jurisdiction or in public procurement circumstances, 

or sustainability standards may be used to establish legal requirements like “due care” 

or “due diligence.”79 Likewise, trade associations may formally require adoption of a 
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sustainability standard for its members.80 Pressure from external trading partners and 

formal requirements by public authorities or trade associations which act as gates to 

particular markets fall within the regulatory category as they hinge on the role of 

external actors determining how a firm ought to operate – in this case, in conformity with 

a particular sustainability standard.  

It is also suggested that firms may participate in VSS organizations because of long term 

economic rationality that sees the potential of increased efficiency and reduction of 

waste (and economic losses) through complying with VSS standards.81 The emphasis 

here is on the learning benefits that come with using VSS, which in turn help participants 

run for efficient operations. This last reason for participating conflates coordinative and 

regulatory characteristics by suggesting that improved sustainability performance is 

directly supportive of long term profitability, rather than at odds with it.  

Shifting to the reputation or value considerations that contribute to motivating firms to 

participate in VSS, it is suggested that firms participate in these regimes either in 

response to criticism from external parties, or in an attempt to avoid potential criticism. 

With environmental and social NGOs capable of leveraging threats to the reputation of 

major firms, there is an increasing focus on the role that the global or transnational civil 

society, composed of such NGOs as well as labor unions, and other organizations, play in 

global economic governance.82 There are numerous reports of firms reacting to direct 

targeting by civil society actors by joining VSS organizations, particularly when media 

attention is brought to the issue. 83  These initiatives are often part of “naming and 

shaming” or informal boycotts and protests, epitomized by the historic 1989 protests in 

front of C&A’s Amsterdam store front which lead to the first codes of conduct for socially 

responsible sourcing in the textile industry.84 The fact is that civil society organizations, 

through strategic use of media, are capable of leveraging particularly coercive pressure 

against firms, which might at times motivate them to participate in VSS organizations. 

Given this reality, it is also suggested that firms may participate in VSS organizations to 

avoid future media attacks by civil society organizations. In particular, “major strategic 

players” – or high profile firms – are most likely to take this action, yet it can also be 
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important for the relationship between firms and their local communities as well. 85 

Responding to reputational attacks and joining VSS organizations in order to avoid 

negative attention are both considered coordinative reasons for participation, as they 

are both oriented towards minimizing the impact that bad media could have on the 

economic performance of the firm.  

There would be an exception if civil society organizations were leveraging pressure with 

the explicit aim of getting firms to join VSS organizations, though this has not been 

discussed in prior literature. If that were the case, it would be considered a regulatory 

reason for participation, comparable to instances when contractual partners explicitly 

request for firms to join VSS organizations. In short, the distinction lies between 

instrumental participation reasoning based upon internal economic considerations, and 

participation reasoning premised on the perceived need to respond to specific requests 

to participate from external parties. Lastly, there is a final reason frequently given for 

firms’ participation in VSS organizations, which suggests that certain “benevolent” or 

“altruistic” firms are founded on sustainability business values and reputations, and thus 

participation in VSS organizations is a natural fit into their business model. This reason 

for participating conflates both coordinative and regulatory functional characteristics in 

that the internal economic rationality of the firm hinges on their participation in VSS 

organizations with likeminded sustainability values, and the recognition of their 

authoritative role in the industry. 

 

Figure 2: Reasons for participation 
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5.3 Effects of compliance  
 

The third dimension of this project concerns the effects that compliance with 

sustainability standards has on participating firms. Like the previous dimension, the 

effects of compliance can be initially categorized into market effects, on the one hand, 

and reputation (image) and value effects, on the other hand. It is worthwhile to note that 

there is a considerable gap in the literature for this dimension, which might partially be 

explained by the relatively early stages most VSS organizations are in, and that many VSS 

organizations are only beginning to monitor the impacts that their organizations have on 

standard-users.  

There is speculation that participation in VSS organizations successfully works to signal 

sustainability practices, and thus gain access to niche markets or attain price premiums 

for products.86 There are also many reports that, although retailers may attain price 

premiums, producers of certified products never see the corresponding increase in 

prices. Regardless, just as in the above dimension, price premiums and niche markets 

belong to the coordinative functional characteristics of VSS. In contrast, one could 

imagine that compliance with standards results in retaining contractual relationships 

with trading partners who requested certified products – although this has not been 

considered in previous literature. This would constitute a regulatory effect of compliance 

as it highlights the role of external parties in determining that a firm should comply with 

a particular sustainability standard. Finally, firms might experience increased efficiency 

and decreased waste in their operations as a result of complying with VSS. As stated 

above, this illustrates an instance when the distinction between coordinative and 

regulatory characteristics is collapsed.  

Shifting to the reputational or image effects of compliance, it logically follows for the 

previous discussion on reasons for participation that firms might experience improved 

images or reputations of either the firm or their products, although again, this has not 

been noted in previous literature. This would likewise be associated with coordinative 

characteristics, as it consists of the internal, self-interested concern for protecting or 

restoring one’s image in the marketplace. In contrast, it has been suggested that 

compliance with VSS will gradually change the norms and values of participants with 

respect to sustainability.87 This would exemplify a regulatory function of VSS, in which 

the internal values and norms of private businesses are gradually corresponding with 
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the values and norms that external parties (global civil society, for instance) believes that 

firms ought to have.  

In summary, there is an overriding distinction between effects that firms experience due 

to compliance with VSS: on the one hand they may experience effects which are directly 

related to the content of the standards, such as changes in business values and practices 

(regulatory); on the other hand they may experience effects in which the standard 

content is only a stepping stone to a further consequence, such as access to a niche 

market or improved reputational image (coordinative). Similar to the other dimensions, 

it will be essential to evaluate this subjectively, from the perspective of the firm, in order 

to understand how they interpret the effects of participation and compliance.    

Figure 3: Effects of compliance 
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trade) “interest-based” organizations against “value-based” ones.89 A variation of this 

conflict might be the tension between costliness of participation and the credibility of the 

regime. Costs of participation, and the loss of flexibility, have been a commonly cited 

reason that firms refrain from participation, or leave regimes, and this is particularly the 

case for firms with prior practices that significantly differ from the requirements of the 

standard.90 However, reducing costs by lowering requirements or compliance stringency 

can directly impact the regime’s credibility. This coordinative-regulatory functional 

conflict between “economic rationality” and “environmental rationality”91 corresponds 

to the theoretical descriptions of conflicting societal rationalities found in the most 

recent law and governance literature in social systems theory. 92  Identifying these 

conflicts and how they are resolved (or avoided) in VSS organizations provides an 

exceptional insight into how coordinative and regulatory functional rationalities are 

entangled. 

There is also a second category of conflicts in VSS organizations that do not align with 

the tension between regulatory and coordinative functions. There is acute awareness 

already about conflicts between standard-users in the global North and South, which 

often roughly corresponds to conflicts between large and small producers. 93  These 

conflicts are not distinguishable with regulatory and coordinative functions, but instead, 

they transcend through the coordinative-regulatory tensions identified in all four 

dimensions of the study. As noted above, the reluctance here to ascribe the interests of 

small producers in the Global South to a coordinative function is in contradistinction to 

the approach taken by Auld et al in their similar analysis of empowering and controlling 

functional logics.94     

To summarize, through these four dimensions of VSS organizations, a comprehensive 

analysis of entangled coordinative and regulatory functional rationalities can be 

conducted, with the ultimate aim of providing “thick” qualitative analyses of 
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sustainability standards in different contexts. Analysis of these four dimensions makes it 

possible to trace the entanglement of norm-oriented and market-oriented actions in VSS 

organizations. With a more accurate and detailed portrait of the characteristics of VSS 

organizations, it should be possible for policy makers to make more informed choices 

about how to react to the “proliferation” of VSS, and for the environmental law and 

governance audience to better understand the capacity and limitations VSS have in 

governing the sustainability of production processes and supply chains. With that said, it 

is also important to note that it is not the intention to study the growth of VSS markets, 

the ecological impacts that VSS standards are responsible for, or the appropriateness of 

the content of standards. Although these are by all means worthwhile pursuits, they do 

not directly concern the coordinative and regulatory functions found in VSS 

organizations, and therefore are excluded from the ambit of this project.   

Figure 4: Topics of conflict or controversy 
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associations in possibly regulating the social and environmental impact of production 

processes in major sectors of the global economy, with the exception of the influential 

work of social systems theorist Gunther Teubner, which will also be examined below. It 

is believed that the forthcoming analysis of coordinative and regulatory functions serves 

as a starting point for such sociological jurisprudence. 

The NSMD governance framework has been a particularly insightful tool for 

understanding the growth and development processes of VSS organizations, including 

variables that support and hinder their expansion and legitimacy. 95  Formulated 

specifically in response to the rise of FSC and forest certification, this framework is 

exceptionally well tailored for the study of relationships in supply-chains and with 

environmental and social interest groups that structure VSS organizations. Facing the 

situation in which, “[t]he state is neither necessarily the moderator of nor the institution 

that initiates cooperative endeavors. Nor does it need to sanction actions for citizen well-

being,”96 the NSMD governance model presents a thorough approach to understanding 

how VSS organizations work – that is, the dynamics which make some succeed in 

developing a regulatory capacity while others fail.  

The Hague Institute for the Internationalisation of Law’s Transnational Private 

Regulation (TPR) project has had a similar focus on how transnational private regulators 

– including, but not limited to VSS organizations – operate, with more emphasis on their 

legal foundations.97 While this has been particularly valuable for TPR bodies that have 

legal mandates, or are otherwise integrated into legal systems, VSS organizations largely 

lack this element, which is more characteristic of national and international 

standardization bodies in the ISO architecture. The emphasis in much of the TPR 

scholarship has been on “ways and means”98 and “tools, techniques and legitimacy,”99 

rather than on more jurisprudential (or fundamental) analysis of their functional status 

as private regulators or what the term “regulation” signifies in a context where the 
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corresponding public bodies are uncertain.100 To the extent that the legitimacy of TPR 

organizations has been studied, it has been largely through the lens of sociological, rather 

than normative, legitimacy.101 Thus, while the TPR project has, thus far, been valuable for 

understanding the formal organizational structure of TPR organizations (relationships 

between regulators, regulatees, beneficiaries, and other parties), possibilities and 

challenges of harmonization, and enforcement and dispute mechanisms, it has only 

touched the tip of the iceberg in that much is still to be studied concerning the place of 

widely-shared public values and interests impacted by TPR activities.102 Further still, 

accounts of TPR organizations have remained largely formal or institutional with 

regulation-in-action perspectives yet to be heavily emphasized in the project.    

Both the NSMD governance and TPR projects illustrate the further development of 

regulatory governance scholarship investigating the “de-centered” “regulatory spaces” 

that comprise much of contemporary governance.103 The transition from a state-centric 

perspective on regulation towards a pluralist understanding of regulation is still in 

process, although the challenge has perhaps shifted away from thinking in terms of de-

centered regulatory spaces in a national perspective towards the challenging 

transnational dimensions of regulatory spaces, including extra-territorial extensions and 

the difficulty of thinking constitutionally about public interests in a transnational or 

global perspective. Despite this further development, a fundamental concern that 

reappears is the question as to when the actions of private actors reach the threshold of 

regulation; in other words, what does it mean to “regulate” in a transnational context? 

This question provokes reflection on the difference between private and public actions, 

and private and public spheres of transnational societies.104 Despite the extensive work 
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of the TPR and NSMD project, there has still been little engagement about reflecting on 

these thresholds and identifying whether the bodies that are labeled “transnational 

private regulators” deserve the title, or if they are not simply actors doing business in the 

marketplace; are such bodies really “regulating everything”?105 If so, for whom are they 

regulating? That is to say, on behalf of whose interests? These are the next questions to 

be answered by the regulatory governance scholarship, and the following case studies 

are intended to contribute to the discussion.  

 

6.1 From policy to politics in transnational regulation 
 

The orientation of literature concerning VSS organizations up until this point has 

reflected what Sarat & Silbey identify as disconcerting elements of policy research. These 

are namely an “unnecessarily narrow form of scientific practice,” that has largely 

excluded the, “larger questions of Politics, i.e. how we shall live together and what is the 

good and just society.”106 While NSMD governance and the TPR projects offer extensive 

insight into how competitive and communal power is leveraged and operationalized by 

private actors, they have largely avoided more fundamental questions about the 

constitution of transnational and global publics and corresponding public values, which 

might be related to transnational regulatory governance. 107  Likewise, the Global 

Administrative Law (GAL) project, which attempts to describe the procedural legal 

frameworks of supranational, international, hybrid, and private governance bodies using 

an abstraction of European and American administrative legal traditions, has similarly 

avoided these fundamental questions.108  

In contrast, the work of legal theorists in the systems theory tradition, in particular 

Gunther Teubner, has provided the most substantial jurisprudential reflections 
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of Global Administrative Law’ (2006) 17 European Journal of International Law 247; Sabino 
Cassese and others (eds), Global Administrative Law: The Casebook (3rd Ed, Insitute for Research 
on Public Administration 2012); Peer Zumbansen, ‘Administrative Law’s Global Dream: 
Navigating Regulatory Spaces between “National” and “International”’ (2013) 11 International 
Journal of Constitutional Law 506. 
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regarding the activities of transnational private regulators. In Constitutional Fragments, 

Teubner provides an abstract and theoretical account of emerging transnational 

constitutionalization processes among society’s autonomous systems. According to 

Teubner’s sociological account, constitutions incorporate two functions which pull 

systems in opposite directions: they are both self-constituting (and empowering 

function) as well as self-limiting (a restrictive function). Recent events, including the 

latest global financial crisis, indicate that the self-constitutive functions of these 

transnational constitutions have long overshadowed their possibilities of self-limitation. 

As he states, “[l]imitative constitutional norms are now needed rather than constitutive 

ones.” 109  The risk in further prolonging the need for self-limitations is the threat of 

systemic (economic, legal, political, etc.) crisis – and to that extent some argue we are 

almost there.110 

Instead of waiting to “hit the bottom,” 111  Teubner’s societal constitutionalism theory 

suggests that autonomous social systems are capable of developing the self-restraining 

functions of their “capillary constitutions” and this has become “the key problem for 

social constitutions.”112 However, unlike the past, the nation state’s legal and political 

system is no longer the primary actor in these activities: 

“A ‘hybrid constitutionalism’ is required in the sense that in addition to 

state power, external state forces – that is, formal legal norms and ‘civil 

society’s counter-power from other contexts (media, public discussion, 

spontaneous protest, intellectuals, protest movements, NGOs, trade 

unions, professions and their organizations) – exert such massive 

pressure on the expansionist function system so that it will be 

constrained to build up internal self-limitations that actually work.”113 

Thus, the transnational context contains a plurality of possible constitutional forces and 

pressures that would direct the self-limitation process of a system. Most important, 

however, is Teubner’s insistence that self-limitation works internally in a system’s logic. 

The plurality of pressures which might prompt a self-limiting constitutional 

development remain only “indirect political impulses or constitutional irritations.”114  

In applying Teubner’s theoretical description of societal constitutionalism to the context 

of VSS, the suggestion here is that sustainability standards might be a location in which 

                                                             
 

109 Gunther Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization 
(Oxford University Press 2012) 78. 
110 Roy Scranton has submitted a particularly bleak reading of sustainability and the 
Anthropocene. See Roy Scranton, ‘Learning How to Die in the Anthropocene’ New York Times 
(New York, 10 November 2013).   
111 Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization 81. 
112 Ibid. 
113 Ibid 83. 
114 Ibid 84. 
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the predominant expansionist tendencies of trade and industry could be limited with 

respect to environmental and social values. There is an unmistakable affinity between 

what Teubner considers the “constitutive” and “limiting” functions of societal 

constitutionalism, and, respectively, the “coordinative” and “regulatory” functions that 

this project assesses. To this extent, Teubner’s work (along with the aforementioned 

article by Auld et al) is the only attempt to explain the complex interactions and tensions 

between these two diverging functions, and in the above passage, provides a theoretical 

explanation of how limiting/regulatory functions might arise in VSS organizations. The 

question remains whether his theoretical suggestions are empirically confirmed in the 

following studies – that is, whether regulatory functions can truly only operate from 

within the economic logics that have thus far been associated with 

coordinative/constitutive functions.  

The main contribution that Teubner’s societal constitutionalism model adds to this 

project is the notion that the dual regulatory-coordinative (or limitative-enabling) 

functions of transnational law and governance are intimately related to questions about 

politics and politicization. Drawing on insights from the following case studies, Chapter 

6 returns to the second research question of the project: what implications do the 

functions of sustainability standards have on their legal and political characterization? 

In other words, what is the significance of the difference between regulation and 

coordination in sustainability standards for the broader field of transnational law and 

global governance? The perspective taken in the following case studies is premised on 

the desirability to gather empirical findings in order to then return to the more 

theoretical concern as to the nature of the politics of transnational law as found in the 

field of voluntary sustainability standards. By applying the evidence from the case 

studies back onto the theoretical discussion about the dual coordinative-regulatory 

functions of transnational law and, to some extent, the tension between public and 

private spheres, the analysis made in Chapter 6 is able to elaborate on what is at stake in 

these markedly political dimensions of transnational law and governance.     

To conclude, the risk of continuing to avoid jurisprudential questions about VSS returns 

us to the initial two risks discussed in this chapter: the risk of green washing market 

activities by calling them an emergent form of global environmental law, and the risk of 

ignoring new spaces of transnational or global environmental governance – and thus 

sites of transnational or global public values concerning the governance of sustainability. 

A sociological jurisprudence of VSS will necessarily need to do away with the assumption 

that nation states and their international legal system are the privileged location of 

environmental and social sustainability governance, while at the same time maintaining 

a critical skepticism towards possible regulatory functions in rule-making among private 

market actors. As such, this is not intended to be a study in assessing whether or not VSS 

constitute law, but rather an examination as to whether, and in what ways, VSS 

organizations might be regulating the behavior of producers in accordance to external 

public values and interests of the transnational societies they might affect. In turn, this 
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problematizes and explores the question as to how transnational legal and regulatory 

regimes function.  

 

7 Conclusion 
 

This chapter has introduced the challenges of conceptualizing VSS as a sociological 

phenomenon encompassing entangled interest- and normative-oriented rationalities. It 

has illustrated the importance of perspective in establishing distinctions between self-

interested market actions and actions oriented to the demands of social norms and laws. 

By introducing the coordinative and regulatory functions of VSS organizations across 

four different dimensions, this framework provides the ability to evaluate the entangled 

functional rationalities of VSS organizations and thus to identify the regulatory capacities 

and limitations of VSS. Such an analysis is a necessary next step in the scholarship of 

transnational private regulatory governance, which has largely avoided jurisprudential 

questions up until this point. The forthcoming qualitative case studies provide a 

beneficial counterpart to the abstract theorization in Teubner’s societal 

constitutionalism. Afterwards, it will be possible to assess the positions that view VSS as 

an emergent form of global environmental law and global administrative law, on the one 

hand, and those which reduce VSS to private and contractual market activities of firms, 

on the other hand.  



57 
 

Chapter 2: The Socio-legal Analysis of 
Sustainability Standards 

 
Studying transnational law and governance in action comes with a series of difficulties, 

many of which are related to the methods of data collection and analysis. The 

environment of sustainability standards is one in which a plethora of various types of 

actors, operating from different locations across the globe, and in different capacities, are 

united by the shared characteristic of using and maintaining sustainability standards. In 

this context, the accessibility of data – in this case, from interviews and audits – becomes 

a major challenge as interviewees are spread across a number of countries and some 

have very limited access to communications technology. Most importantly, the study of 

transnational law and governance in action requires suspending many of the 

presuppositions which can be relied on in the study of law and governance at a national 

level – presuppositions about who performs which actions and how; presuppositions 

about the axes of comparison available to the researcher. Nonetheless, this study aims to 

construct a solid methodology amidst a rather dynamic and evolving environment of 

sustainability governance.  

The qualitative methodology of this socio-legal project is explained in this chapter. After 

establishing the units of analysis for the project (section 1), a general description of the 

qualitative data (section 2) and the qualitative methods used to analyze the data is 

provided (section 3). Then, the three specific case studies are introduced including 

details regarding case selection and the particular data and analytic techniques used in 

each individual case study (section 4). Finally, a note about the chronological 

development of the methodology and project structure throughout the course of the 

research is provided (section 5). Through the elaboration of the project’s case studies, 

the data relied upon, and the analytic techniques used, the project’s methodology should 

become transparent and its validity should be apparent.   

1 Assessing sustainability standards through qualitative case 

studies 
 

This project is composed of a series of case studies intended to capture some of the 

foremost developments in the field of voluntary sustainability standards. As was 

mentioned in the previous chapter, there are hundreds of voluntary sustainability 

standards in use and as such this project does not intend on addressing them all or 
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developing descriptive generalizations for the field as a whole. The purpose of the case 

study methodology in this project is to examine a small sample of standard setting 

organizations in this field, not necessarily for their representativeness but rather for 

their influential position in their own industry. As the primary purpose of this study is to 

identify and assess possible regulatory capacities in these organizations, it follows that 

the analysis should focus on organizations that appear to be succeeding in the 

governance of their respective industries. While it may be fascinating to learn more about 

the factors that determine the general success and failure of these organizations, such a 

study has been left for another time. Instead, this project focuses on three organizations 

that appear to be among the most foremost of sustainability standards, not only in their 

industry but also in the general field of sustainability standards.  

More specifically, this project limited its field of sustainability standards to those 

enforcing standards on primary productions processes, operating transnationally (thus 

not limited to a particular nation), maintained by a private organization, primarily 

dealing with sustainability (environmental, social, or both), and utilizing a consumer 

facing component such as a logo or trademark to identify products that were produced 

in a manner consistent with the organization’s standards. The total number of 

organizations within this scope is difficult to precisely determine given the wide array of 

sectors in which they can be found, including but not limited to: coffee (UTZ, Fairtrade, 

4C, Rainforest Alliance, Bird Friendly), sugar (Fairtrade, Bonsucro), textiles (Fairtrade, 

Global Organic Textile Standard, Better Cotton Initiative), precious metals and minerals 

(Responsible Jewellery Council), biofuels and oils (Roundtable on Sustainable Palm Oil, 

Roundtable on Sustainable Biofuel, International Sustainability & Carbon Certification), 

forestry (Forest Stewardship Council, Programme for the Endorsement of Forest 

Certification), and fisheries (Marine Stewardship Council, Aquaculture Stewardship 

Council, Friends of the Sea). It would be reasonable to estimate that there are at least 

forty organizations that fit this criteria, together maintaining more than one hundred 

standards.  

As was stated above, this project aimed at assessing successful initiatives from within the 

scope of transnational and private sustainability standards. The purpose here was to 

identify those initiatives that had developed sufficient economic power to be considered 

significant actors in the governance of their particular industry. Using a metric of 10% 

certification of total global production, only a few initiatives can be considered 

successful.1 In particular, the Marine Stewardship Council (10.5%), UTZ’s cocoa standard 

(13%), the Roundtable on Sustainable Palm Oil (14.8%), the Forest Stewardship Council 

(+11%), and the Programme for the Endorsement of Forest Certification (+19%) have 

                                                             
 

1 Note that total global production can be measured in a number of different manners, including 
the land area used for production, mass of produce sold, and monetary value of final sales. The 
10% threshold was evaluated in terms of whichever measurements could be found for the 
particular industry.  
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available evidence that their standards have certified 10% or more of the global 

production in the respective industries.2 The many other VSS organizations that fit into 

the scope of the category have not yet reached this threshold and thus were not 

considered for the study. From those which have achieved the threshold, the Forest 

Stewardship Council was chosen due to the strong attention it has received in regulatory 

governance literature as the success story of sustainability standards and due to the large 

number of publicly owned forests using its standards. The Roundtable on Sustainable 

Palm Oil was chosen as the only example of a successful VSS organization operating in an 

industry that was relatively new to sustainability governance. Coffee, tea, sugar, fisheries, 

and forestry industries have had sustainability standards for at least ten years longer 

than the palm oil industry.  

A similar focus on successful governance actors was considered when choosing the 

ISEAL Alliance case study. In the field of sustainability standards governance, ISEAL 

happens to be the only private organization involved in the development, monitoring, 

and enforcement of governance requirements (vis-à-vis its Codes of Good Governance), 

and therefore the choice was rather straightforward. Furthermore, its member 

organizations include many of the private VSS organization that operates 

transnationally. With twenty members, ISEAL presumably reaches the success threshold 

in that 10% of all sustainability standards that fit the scope of this study are very likely 

to be ISEAL members. 

Case studies are a very common approach to studies of socio-legal phenomena, 

particularly when qualitative data is used. Bryman identifies that, “[w]ith a case study, 

the case is an object of interest in its own right, and the researcher aims to provide an in-

depth elucidation of it.”3 The focus on elucidating the traits of the specific case results in 

an idiographic approach. The goal associated with this approach is a comprehensive 

account, or “thick description,” of both the case and its context. In this particular research 

project, the cases are characterized as “critical cases.” According to Bryman, critical cases 

are appropriate for instances when, “the researcher has a well-developed theory, and a 

case is chosen on the grounds that it will allow a better understanding of the 

circumstances in which the hypothesis will and will not hold.”4 As such, these cases are 

insightful in isolation, without the need for cross-case comparison; they are a series of 

three single case studies.5 The benefits of this approach lie in its ability to provide a 

repetition of critical cases among different contexts, and as such to provide a nuanced 

                                                             
 

2 This information comes from: UTZ Certified, ‘Bringing Good Practice to Scale: UTZ Certified 
Annual Report 2013’ (2013) 6; Roundtable on Sustainable Palm Oil, ‘Impact Report 2014’ (2014) 
2; Marine Stewardship Council, ‘Annual Report 2013-14’ (2014) 1; Graeme Auld, Constructing 
Private Governance (Yale University Press 2014) 109. 
3 Alan Bryman, Social Research Methods (4th edn, Oxford University Press 2012) 69. 
4 Ibid 70; Robert K Yin, Case Study Research: Design and Methods (3rd edn, SAGE 2003) 40. 
5 Ibid 39–46. 
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evaluation and amendment to the existing theory.6 Given the over-theorized nature of 

the field, and the concentration of existing case studies in just a few specific contexts in 

which sustainability standards are used, the multiple critical case study approach is an 

appropriate choice for developing empirical responses to the current theories.    

The units of analysis in this research are three individual organizations involved in 

standard setting activities: the Forest Stewardship Council (FSC), the Roundtable on 

Sustainable Palm Oil (RSPO), and the ISEAL Alliance. More specifically, the units of 

analysis are the groups of relationships between the organizations and their “targets,” 

the actors using their standards (see Figure 1 below). The selection of individual 

organizations is driven by nature of the primary research question: from the perspective 

of standard users, which dimensions of these organizations function in either a 

coordinative or regulatory manner? The units of analysis also ensure that the data and 

analysis is limited to conclusions about the experiences of standard users in each 

particular organization, rather than, for instance, the general phenomena of 

sustainability standards, or the rules found within sustainability standard. A further 

elaboration of each organization is provided below in section 4.  

 

Figure 1: Generic relationship model depicting unit of analysis 

 

 

                                                             
 

6 As Vaugh notes, “[w]e analyze the cases sequentially. We treat each case independently of 
others, respecting its uniqueness so that the idiosyncratic details can maximize our theoretical 
insight. As the analysis proceeds, the guiding theoretical notions are assess in the light of the 
findings.” Diane Vaughan, ‘Theory Elaboration: The Heuristics of Case Analysis’ in Charles C Ragin 
and Howard S Becker (eds), What is a Case? Exploring the Foundations of Social Inquiry 
(Cambridge University Press 1992) 175.  
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2 Interviews and audits: The qualitative data 
 

The case study approach, as Yin describes, “relies on multiple sources of evidence, with 

data needing to converge in a triangulating fashion, and … benefits from the prior 

development of theoretical propositions to guide data collection and analysis.” 7 

Generally speaking, the data for the three case studies in this project come from 

interviews, audit reports, and other publicly available documentation concerning the 

organization of study. In the following explanation of each case organization a more 

detailed account of the specific data for that case is provided. For now, it suffices to state 

that the various sources of data make triangulation possible in these cases and generally 

provide a more comprehensive account of the case and its context. For the purposes of 

analytic consistency similar types of data are relied on for similar purposes in each of the 

cases to the extent that they were available.   

The interviews used to gather data for the cases in this project are characterized as semi-

structured interviews. This entails that, “the interviewer has a series of questions that 

are in the general form of an interview schedule but is able to vary the sequence of 

questions … Also, the interview usually has some latitude to ask further questions in 

response to what are seen as significant replies.”8 A common interview schedule of open-

ended questions was developed for each case study, slightly modified depending on the 

interviewee’s connection or role with the focal organization, and pursued in light of the 

responses that were given with follow-up questions frequently posed.9 In this type of 

interview, the interviewee is encouraged to expand on their immediate answers with 

further detail and context, and given the time and space to do so. The aim of the interview 

is not to gather a systematized set of facts, but rather, “to generate data which give an 

authentic insight into people’s experiences.” 10  The order of questions was often 

improvised according to the connections made by the interviewee in their responses, 

with the overriding goal of facilitating the interviewee to tell their story on their own 

terms rather than in response to the order and logic of the interview schedule.  

When feasible, the interviews were conducted in person and otherwise were conducted 

by telephone (or Skype). If the interviewee permitted, the interviews were audio-

recorded and later transcribed. The author conducted all interviews and wrote all of the 

transcriptions.11 In all interviews, extensive notes were taken to paraphrase and quote 

                                                             
 

7 Yin 14. 
8 Bryman 212. 
9 For Bryman’s discussion of the advantages and disadvantages of open-ended questions see Ibid 
246–7. 
10 Thus fitting with what Silverman terms “emotionalism” in contrast to “positivism.” See David 
Silverman, Interpreting Qualitative Data (3rd edn, SAGE 2006) 118. 
11 See Appendices A, E, and I for details regarding the interviews in each case study.  
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the interviewee. Before each interview began, a short statement describing the general 

aims of the particular case was read to the interviewee; they were informed that their 

personal identity and organizational affiliations would remain anonymous for all 

publications and that any attributed statements they provided would be confirmed with 

them, before use in publication, for accurate representation of their intention. These 

steps were taken in order to ensure compliance with the Socio-Legal Studies 

Association’s “Statement of Principles of Ethical Research Practice.”12    

In some circumstances, written surveys were used in the place of interviews in order to 

gather data from respondents who were unable to schedule an interview. In these 

instances, a description of the project was provided to the individual, along with the 

series of open-ended questions that constituted the core questions of the interview 

schedules. These surveys were conducted via email. It is recognized that open-ended 

surveys provide less data than semi-structured interviews, but the pragmatic reality is 

that an open-ended survey provided more data than forgoing the survey or interview 

altogether. For this reason, they were utilized as an alternative solution when interviews 

were not possible either in person or by telephone. 

Audit reports, annual summaries of progress, and publicly available organizational 

documents have also been used throughout the cases. Often these documents are 

collected either in the process of preparing for interviews or after interviews as a 

measure of following up on an interesting response from the interviewee. Some of these 

forms of data (audit reports) are dealt with very systematically for a specific purpose, 

while other forms (institutional documents) are relied on only in exceptional occasions 

to further clarify or expand on a point that was made in the course of an interview or 

audit. Furthermore, the author also participated in a series of web-based seminars 

(“webinars”) for one of the case studies. Statements and exchanges made throughout the 

course of these webinars are also used as data for the particular case study when it 

further substantiates or clarifies a finding from the interviews. 

In particular, data from the annual audit reports are used extensively in Chapters 3 and 

4. 13  Corrective action requests (CARs) are found in annual audit reports verifying a 

producer’s compliance with sustainability standard. When auditors find activities or 

practices that are not compliant with the sustainability standard, they issue these CARs. 

Each CAR is composed of a request from the auditor for a corrective action to be taken 

by the producer in order to bring their operations back into compliance with the 

standard. These requests are made with reference to a particular requirement found in 

the standard (referred to in this project as the “area” of the request). In reality, the 

requests are general statements requiring that a certain activity or process is altered so 

that it complies with the standard, rather than a substantive or detailed requests as to 

                                                             
 

12 Socio-Legal Studies Association, ‘Statement of Principles of Ethical Research Practice’ (2009). 
13 Examples of these CARs are provided in Appendices D and H. 
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how compliance should be met. Therefore, each CAR also includes a response from the 

producer as to how they met the request. In other words, it includes a responsive 

statement detailing the actions they took has brought their operation back into 

compliance, in their opinion. The auditor than provides a judgment as to whether the 

response was indeed sufficient to meet compliance with the standard. These are the two 

components (area of CAR and response) of the corrective action requests are essential 

features of the analyses in this project (see Figure 2 below).    

3 From data to findings: The analytic process 
 

The analytic methods are used to analyze the data in each of the three case studies: 

thematic analysis and qualitative content analysis.  Both thematic and qualitative content 

analyses belong to the broader family of qualitative data analysis, or more specifically, 

the qualitative analysis of qualitative data. Both types of analysis, as they are used in the 

present study, contain the exploratory aim, “to discover themes and patterns and to build 

initial models of how complex systems work,” as well as the aim to test the theoretical 

claims (in this case, about sustainability standards organizations and other transnational 

regimes) against the empirical findings in the cases. Qualitative analyses of qualitative 

data go about these two aims by identifying and exploring thematic patterns in the data. 

In other words, “[t]hey tell the story as they see it, of how the themes are related to one 

another and how characteristics of the speaker or speakers [attributes of the data 

sources] account for the existence of certain themes and the absence of others.”14  It is an 

interpretative analytic process to the extent that it seeks to find underlying and 

prevailing meaning of the data via the identification of thematic patterns.  

 

3.1 Thematic Analysis 
 

The majority of the data collected for this project are analyzed using thematic analysis. 

Coding and analyzing data in terms of thematic patterns is a common feature of many 

qualitative data analyses. On occasion, examples of thematic analysis are also found in 

socio-legal journals.15 The thematic analyses found in the project are consistent with the 

                                                             
 

14 H Russell Bernard and Gery W Ryan, Analyzing Qualitative Data: Systematic Approaches (SAGE 
2010) 4. 
15 Fiona A Black, Robert D Schweitzer and Frank T Varghese, ‘Allegations of Child Sexual Abuse in 
Family Court Cases: A Qualitative Analysis of Psychiatric Evidence’ (2012) 19 Psychiatry, 
Psychology and Law 482; Helen Baillot, Sharon Cowan and Vanessa E Munro, ‘Second-Hand 
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thematic analysis methodology developed by Richard Boyatzis.16 Given that the project 

consists of three separate cases, each with one single unit of analysis, “hybrid-driven” 

thematic analyses are utilized (following Boyatzis’ recommendation), instead of either 

theory- or data-driven approaches.17  

The hybrid-driven analytic process involves five-steps: data reduction, identification of 

thematic similarities, code development, code application, and interpretation of the 

analysis. First, for each data source (a transcribed interview, a newspaper article, a 

company announcement, etc.) a memo is written to identify and summarize the themes 

found in that data source. This is already the beginning of the analytic process, as it is not 

merely a summary of the data itself, but the thematic characteristics of the data. Second, 

the memos are compared to identify significant and pertinent themes that are similar 

across large segments of the data. This includes both themes that are present as well as 

those that are absent. These similarities are grouped into thematic families, which, in the 

third step, and transformed into a code. For each code, a label, definition, description, 

criteria, and examples are produced to form a codebook.18  This step involves identifying 

and clarifying the meaning or significance of each family of themes as they impact the 

research aims. Fourth, the developed codes are applied back onto the original data using 

a coding unit of complete sentences. Finally, the coded data is interpreted by identifying 

prominent patterns or interrelationships between themes. The third, fourth, and fifth 

steps of the thematic analyses are conducted with the aid of NVivo qualitative data 

analysis management software. The matrix querying function in NVivo, which provides 

a summary of overlapping coded segments of data, facilitates the fifth step.  

This thematic analysis method allows for a thorough, reliable, and transparent 

investigation of a wide and diverse set of data. Thus, it is an appropriate choice for 

analyzing the interview data in this project. Coding reliability is evaluated by conducting 

blind re-coding of data segments previously coded (at least ten days before) and running 

a comparison between the two coding results. In addition, all coding has been conducted 

by the author, which reduces inter-coder reliability concerns. Throughout the analytic 

process a diary is maintained to track progress along the five steps. Overall, this hybrid 

analytic method has provided an exceptional balance between identifying patterns 

which are significant in light of pre-existing theory (inductive coding), as well as allowing 

                                                             
 

Emotion? Exploring the Contagion and Impact of Trauma and Distress in the Asylum Law 
Context’ (2013) 40 Journal of Law 509. 
16 Richard E Boyatzis, Transforming Qualitative Information: Thematic Analysis and Code 
Development (SAGE 1998). 
17 Ibid 52. 
18 The complete thematic analysis codebooks can be found in Appendices B, F, and J. 
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the data to “speak for itself” and present themes which had not been anticipated 

(deductive coding).19  

 

3.2 Qualitative Content Analysis 
 

A qualitative content analysis (QCA) is utilized for the data gathered from the annual 

audit reports, instead of thematic analysis. The QCA method used in this project follows 

a particular the variant of QCA developed by Margrit Schreier.20 This method is ideal for 

the reduction of large quantities of systematized, similar data. For that reason it has been 

used in this project to analyze the corrective action requests and responses that are 

found in annual audit reports. In short, it has allowed for an analysis of a large quantity 

(approximately 200) exchanges between auditors and producers concerning their 

inconsistencies with their respective sustainability standards.  

There are six steps in the QCA method: building the codebook, identifying coding units, 

testing the codebook, revising the codebook, applying the codebook to entire data, and 

interpreting the analysis. First, a codebook is built based on a combination of theory and 

insight from the data collection process. In this analytic process an entire codebook is 

first developed before any data is formally analyzed.21 This codebook includes the same 

five features in the thematic analysis codebooks. Second, the data is isolated into coding 

units. For this project, the coding units are single corrective action requests (CARs) and 

corresponding responses; together they form an exchange between the auditor making 

the request that the audited party responding to the request (see Figure 2 below). Each 

CAR exchange is, therefore, the unit to which a code is applied during analysis. Third, the 

codebook is tested on a randomly selected set of data for reliability and validity. As with 

thematic analysis, a delayed coding comparison test is conducted to determine whether 

the codebook is clear enough to be consistently used for the data. Fourth, the codebook 

is evaluated and altered in light of any inconsistencies or problems found during the trial 

stage. Fifth, the codebook is applied to the coding units. In this project, the application is 

two-fold in that it links the area of CARs with the types of responses given. Each CAR 

exchange is thus coded twice (once for the area of concern, once for the type of response). 

Finally, the sixth step is the interpretation of the analysis, which is aided by the use of a 

matrix analysis in NVivo. Matrix analyses display the frequency of all the area of concern 

                                                             
 

19 When the themes are presented in the case studies they are identified as either having been 
developed deductively or inductively. See for instance Chapter 4, Figure 1.  
20 Margrit Schreier, Qualitative Content Analysis in Practice (SAGE 2012); Yan Zhang and Barbara 
M Wildemuth, ‘Qualitative Analysis of Content’ in B Wildemuth (ed), Applications of Social 
Research Methods to Questions in Information and Library Science (Libraries Unlimited 2009). 
21 The complete qualitative content analysis codebooks can be found in Appendices C and G. 
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codes on one axis and the response type codes on the other axis, which facilitates the 

identification of the most prominent patterns of interrelationship between the two.22  

The QCA analytic method has made it possible to identify significant patterns within large 

amounts of CAR data that could not otherwise be analyzed with the thematic method 

described above. It is particularly effective for these large data sets that was purposely 

selected for a specific aspect of the research question, whereas the thematic analyses 

take a wide variety of data for which the analytic purpose is not necessarily known before 

the analysis begins. As such, the two methods of analysis complement each other in the 

following case studies. As with the thematic analyses, the codebooks for the QCA were 

developed and applied by the author; therefore, a similar reliability test was conducted 

and inter-coder reliability was not a concern.  

 

Figure 2: Template of a Corrective Action Request 

 

4 Three cases of sustainability standards 
 

4.1 FSC in Great Lakes public forests 
 

The first case in this project focuses on the Forest Stewardship Council (FSC) 

organization, which operates voluntary sustainability standards (VSS) for the forestry 

and paper industries throughout the world. It is one of the most prominent and 

                                                             
 

22 Excerpts of these matrix analyses are reproduced in the case studies below. See for instance 
Chapter 3, Table 2. 
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successful VSS organizations in terms of the numbers of certificates it has awarded and 

the portion of the global forestry and paper industry that is using its standards. Founded 

in 1993, FSC currently has certified more than 1,200 forests for sustainable management, 

constituting more than 180 million hectares of forestland across the globe. Its 

organizational history as a civil society-led alternative to the failed international public 

law approach to governing international forestry trade at the Rio Summit in 1991 has 

often been generalized to explain the rapid expansion of all voluntary sustainability 

standards since then.  

Given the size of this organization, it was not possible to conduct a comprehensive study 

of the entire organization within the scope of this research. Additionally, there has 

already been a substantial amount of empirical research concerning forestry standards 

and the FSC organization (which are referred to throughout Chapter 3). Therefore, the 

scope of the case study was limited to the utilization of FSC standards by public forest 

managers in the Great Lakes region (Minnesota, Wisconsin, and Michigan) of the United 

States. This region has a very high concentration of sustainably certified forests, 

particularly among the publicly owned forests, which constitute a major proportion of 

the productively managed forestlands in the region.  

This particular scope was chosen for both pragmatic and theory testing purposes. 

Pragmatically, the scope was large enough to constitute a significant phenomenon, which 

the involved actors also understand as a sort of epistemic community of forest managers 

who were in regular contact with each other. In this sense it reflected an existing network 

of actors cognizant of their relationships with each other. Yet the scope was also small 

enough for a comprehensive qualitative analysis to be conducted. Moreover, the scope of 

the project provides one critical extreme for theory testing purposes. By focusing on a 

very developed VSS organization, in a geographic area where certification is widespread, 

this case offers an optimistic version of how sustainability standards might develop in 

general. In addition, the specific use of private voluntary standards among public forest 

managers introduces a particularly fascinating situation that has yet to be studied. Given 

the extensive public administrative context in which these actors operate, this case study 

provides an excellent opportunity for testing the theoretical claims in an already heavily 

regulated environment. Returning to the coordinative and regulatory functions of 

standards (introduced in Chapter 2), this case assesses the presence of these functions – 

particularly the regulatory function – in an environment that is already extensively 

regulated by public policies and legislation. Yet it also provides an opportunity to study 

the regulatory – coordinative distinction in a well-established and mature standards-

context. It provides grounds for anticipating the future functional possibilities of other, 

younger VSS organizations.  

Throughout the course of research it became clear that the scope needed to be adjusted 

to avoid introducing an analytic distinction that did not reflect the reality of the 

phenomena. In the course of gathering documentation and conducting interviews, it was 

observed that public forest managers did not strictly separate FSC’s standards from 

standards set by the Sustainable Forestry Initiative (SFI), which is integrated into the 
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larger Program for the Endorsement of Forestry Certification (PEFC), FSC’s largest global 

competitor. A large portion of the forests that fall within the scope of this study are dual-

certified to both FSC and SFI standards, use the same auditor to assess compliance to 

both standards, and generally discuss certification as a phenomenon that incorporates 

both organizations. Therefore, the scope of the interviews was expanded to include SFI 

when dual certification was being used. However, only the FSC audits were analyzed in 

this case study in order to avoid duplication of findings for CARs concerning the same 

problem that were simultaneously made in the audits for both standards. To summarize, 

while FSC certification remains the focal point for the unit of analysis, data was also 

gathered regarding the SFI organization when it would have been unnatural to introduce 

the distinction between the two organizations for the interviewees.  

There are four dimensions studied in each case study: the development of the standards, 

the reasons for participation, effects of participation and the topics of conflicts or 

controversies.23 For this case, the “development of standards” dimension concerns the 

extent to which the public forest managers have participated in writing and revising the 

standards and if they feel that their perspective and input has been taken into account. 

The “reasons for participation” dimension captures the factors which lead the public 

forest manager to pursue membership in FSC/SFI, including competitive advantage 

motives, pressure from contractual partners, public regulatory requirements, etc. The 

“effects of participation” dimension addresses the changes that forest management units 

have implemented in order to comply with FSC’s or SFI’s standards. Lastly, the “content 

of conflicts or controversies” dimension constitutes an open investigation for any issues 

or concerns arising throughout the course of data collection that help inform the analysis 

of the regulatory and coordinative functions of the forestry standards in this context. 

Data collection & analysis 

Data for this case study was collected primarily in the autumn of 2012 and the spring of 

2013. Interviews were conducted with 9 public forest managers and 2 sustainable 

forestry consultants who had extensive experience working with public forest managers 

in the Great Lakes region. Following these interviews, an additional 7 public forest 

managers completed open-ended surveys. 24  In addition, a number of news media 

articles, press reports, annual reports, etc., were gather as secondary data. The 

interviews, surveys, and secondary data were further triangulated with 298 CAR 

exchanges from the 11 different public forest management entities that are certified to 

FSC standards in the Great Lakes region. This data set includes every CAR exchange from 

these entities that was made publicly available at the end of 2013.25 It should also be 

                                                             
 

23 These dimensions are described in Chapter 1, Section 5. 
24 See Appendix A for an overview.  
25 A number of these CARs are referred to in Chapter 3, Section 6.2. Those which are referenced 
can be found in Appendix D. 
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noted that the CAR exchange data set is limited to only the “effects of participation” 

dimension of investigation.  

Two separate analyses were conducted for this case. The data from the interviews, 

surveys, and secondary data were thematically analyzed according to the process 

elaborated above. Due to the large number and systematic nature of the CAR exchanges, 

this data set was analyzed using qualitative content analysis as described above. 

Together the two analyses provided a pragmatic and thorough use of the available data. 

They fulfilled the intent of the study to shed light on the coordinative and regulatory 

functions of FSC’s standards being used by public forest management in the Great Lakes 

region. 

 

4.2 Roundtable on Sustainable Palm Oil 
 

In comparison to the FSC, the Roundtable on Sustainable Palm Oil (RSPO) is a relatively 

new VSS organization but also a relatively successful one thus far. Founded during a 

series of meetings from 2001-2003, the organization has certified 57 palm oil growing 

companies and their corresponding 260 mills operating in 11 different countries. As of 

2012, RSPO certified entities constituted 14% of the global palm oil production in that 

year demonstrating that standard was no longer a marginal concern. Palm oil is one of 

the fastest growing vegetable oil products and is widely used among a variety of products 

including in cooking oil, health and beauty care products, as well as biodiesel production. 

This third use, in particular, illustrates how RSPO is helping introduce sustainability 

standards beyond traditional areas of sustainability (agriculture, seafood, textiles) into 

newer markets like biofuels. In short, though RSPO has not issued nearly as many 

certificates as FSC, it has established itself as a successful organization. For this research, 

it serves as a critical case in that it is a relatively new organization in an innovative setting 

for sustainability standards. 

Given the more manageable size of RSPO (in comparison to the previous case study), the 

scope of this case includes the entirety of its certified growers. Interviews have been 

drawn from the entire set of growers with an aim to collect interviews from across a 

diverse as possible set of corporate sizes (hectares of certified palm oil plantation) and 

locations (country of production activities). Ultimately, the representativeness of the 

interviews is limited by the response and willingness of interviewees. For this reason, 

data is also collected from all of the Annual Communications of Progress that each 

certified grower is required to submit, as well as CAR exchanges from all certified 

growers. While the scope of the previous case study was narrow for pragmatic and 

literature gap-filling purposes, the scope of this case study is purposely comprehensive 

in order to provide as complete of an analysis as possible of an organization which has 

yet to be extensively researched. 
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The four investigative dimensions fit into this case in a similar manner as in the previous 

case. The first dimension – “the development of standards” – investigates the extent of 

influence and control that certified growers have had over the content of RSPO standards 

and their local implementation. The second dimension – “the reasons for participation” 

– concerns the factors that palm oil growers have for joining the RSPO initiative and 

complying with RSPO’s standards. The third dimension – “the effects of participation” – 

deals with the implications and changes associated standard compliance that certified 

growers have implemented to their operating practices, corporate governance, and other 

sustainability activities. Finally, the fourth dimension – “topics of conflicts or 

controversies” – again acts as an open category to further inform the previous three 

dimensions and the overall analysis of the coordinative and regulatory characteristics of 

RSPO and its standards.  

Data collection & analysis 

Interviews were conducted for this case study in the autumn of 2014. Due to the 

geographic distribution of certified RSPO palm oil growers and their corporate 

headquarters, these interviews were entirely conducted by telephone. A total of nine 

interviews were conducted, and in addition two individuals submitted written answers 

via email due to technical restraints prohibiting the possibility of an interview. 26 

Furthermore, Annual Communications of Progress were collected for all certified 

growers, and CARs were collected from sample of audits selected from the entire 

collection of RSPO audit reports. This amounted to a total of 195 Annual Communications 

of Progress, and 197 CAR exchanges.27 As in the previous case, supplementary data in the 

form of print and electronic media reports, press releases, sustainability reports, and 

annual corporate governance reports, etc. was used to triangulate findings in the primary 

data sources. 

Similar to the previous case study, two analyses were performed in for this case study. 

First, a thematic analysis was conducted using the interviews, Annual Communications 

of Progress, and supplementary data. Second, due to the larger volume and highly 

systemic nature of the CAR exchanges they were analyzed using QCA. This second 

analysis only concerned the third dimension of investigation, “the effects of 

participation.” Together, these two analyses allowed for a triangulation of data and a 

comprehensive evaluation of the coordinative and regulatory functions found in the 

RSPO organization and its standards.  

 

                                                             
 

26 An overview can be found in Appendix E. 
27 A number of these CARs are referred to in Chapter 4, Section 4.2. Those referenced can be 
found in Appendix H. 
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4.3 ISEAL Alliance 
 

The third case study focuses on the ISEAL Alliance organization as a unit of analysis. This 

case study takes a distinguishing step away from the previous two concerning the work 

of the target organization. While RSPO and FSC both set sustainability standards for 

producers in particular markets, the ISEAL Alliance sets standards for the governance 

and operation of organizations like RSPO and FSC. In this sense they operate at one level 

above the prior two case studies by producing “meta-standards” for sustainability 

standard setting organizations.  

Founded in 2002 by four large sustainability standard setting organizations (FSC, the 

International Federation of Organic Agriculture Movements, Fairtrade International, and 

the Marine Stewardship Council), the ISEAL Alliance has quickly become an influential 

organization in the field of sustainability standards. Their work is principally structured 

around the creation and enforcement of three Codes of Good Practice: the Standard-

Setting Code, Assurance Code, and Impacts Code. Together these three codes function as 

equivalents to the standards in the previous two studies, with VSS organizations (the 

equivalent to producers of palm oil or forest managers) being subjected to regular 

independent evaluations to determine their compliance with these codes (see Figure 3 

below). ISEAL also conducts a series of secondary activities, mainly workshops and 

webinars, concerned with knowledge sharing and building about sustainability 

standards. 

 

Figure 3: Governance relationships in sustainability standard setting 

 

 

ISEAL Alliance was chosen as the third case for this project in light of the hypothesis that 

ISEAL would also be susceptible to similar coordinative and regulatory functional logics, 

like those found in FSC and RSPO. This hypothesis was formulated due to similarities in 

the organizational structures of ISEAL and VSS organizations like FSC and RSPO, 

consisting of members who are simultaneously the “targets” of the codes and standards, 

as well as a diverse group of third parties with varying degrees of involvement. That is to 

ISEAL Alliance's Codes of Good Governance

•Target: Governance of sustainability standards in FSC, 
RSPO, and other ISEAL members

FSC's Standards; RSPO's Standards

•Target: Production activities in forestry and palm oil 
sectors, respectively
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say, ISEAL and the previous two cases are all multi-stakeholder organizations whose 

rules apply to one particular group of stakeholders. Furthermore, given its self-

proclaimed and unique role in defining and monitoring the credibility of sustainability 

standards, ISEAL offered the opportunity of another critical case to test pre-existing 

theories about the meta-level constitutionalism significance of transnational governance 

bodies like ISEAL. Finally, this case study introduces a new level of complexity of 

regulation and governance concerns into the entirety of the project. Since both the FSC 

and RSPO are code-complying members of the ISEAL Alliance, this final case study turns 

the focus on the possible prominence and significance of coordinative and regulatory 

functional characteristics not only in the downstream relationship between FSC and its 

certified forest managers or RSPO and its certified growers, but also in the upstream 

relationships between FSC, RSPO, and ISEAL Alliance. In this final case study, the units of 

analysis in the previous two case studies become interviewees of the final unit of 

analysis. This move to the meta-level unit of analysis provides the critical circumstances 

necessary to determine whether the coordinative-regulatory functional tensions extend 

further into this field of private codes and standards concerned with social and 

environmental sustainability. 

The relatively small size of ISEAL Alliance makes it possible to include the entirety of its 

Code-using members in the scope of this case study. To date there are 14 Full Members 

that are VSS organizations 28  as well as 7 Associate Members who have yet to 

demonstrate full compliance with ISEAL’s Codes, but have demonstrated compliance to 

so-called “core criteria” in each code and progress towards eventual full compliance. 

While ISEAL is a small organization in numbers, its members constitute some of the most 

developed VSS organizations in their respective industries, and therefore ISEAL has 

become a more commonly recognized actor in sustainability and corporate governance 

over the past decade. This case draws on data from interviews conducted with nearly 

half of the members, as well as ISEAL Secretariat staff and other potential future 

members of ISEAL, and as such provides for a comprehensive analysis of organization.    

The four investigative dimensions fit slightly differently into this case than they did in 

the previous two. The first dimension – the “development of standards” – looks more 

generally into the processes involved in writing and revising ISEAL’s Codes, who was 

involved, and what external sources contributed in these processes. Generally speaking, 

there is a far less prominent distinction between standard/code-user and 

standard/code-setter in this case study, which is reflected in the different approach to 

                                                             
 

28 There are also two Full Members that are accreditation organizations. Given the nature of their 
work they simply cannot comply with all three of ISEAL’s codes, but rather provide accreditation 
services for ISEAL’s other members. It is ambiguous to both the author, as well as a number of 
interviewees for the case study, as to why these organizations are able to maintain their Full 
Member status. For this reason, their position in the organization has been largely excluded from 
the scope of the case study. 
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this dimension. Simply investigating the formal forms of participation that ISEAL 

members have in writing and revising the codes would not do justice to the close 

relationships that these organizations have with ISEAL’s Secretariat and governance 

bodies. The second dimension – the “reasons for participation” – investigates the factors 

that lead sustainability standard setting organizations to join ISEAL and begin using its 

codes. The third dimension – the “effects of participation” – concerns the changes and 

alternations to governance structures, standard writing and revision processes, 

certification procedures, and impact evaluation that have resulted from compliance with 

ISEAL’s Codes. Finally, the fourth dimension – “topics of conflicts or controversies” – 

again provides an open category to gather informative data relating to the prior three 

dimensions and the general coordinative and regulatory characteristics of ISEAL and its 

codes. 

Data collection & analysis 

Interviews were conducted with staff from ISEAL’s Full and Associate Members, a staff 

member from ISEAL’s Secretariat, and staff from other sustainability standard setting 

organizations who have considered ISEAL membership or are in the process of becoming 

members. In total, data was gathered from 17 different VSS organizations and 1 

consultant with extensive experience among organizations that are ISEAL members or 

in the process of becoming ISEAL members. Of these interviews, 8 were with current Full 

Members, 2 with an Associate Member, and 6 with organizations that have previously 

been members, are in the process of becoming members, or plan on eventually becoming 

members. In-person interviews were conducted for 7 of these interviews, another 10 

were conducted by telephone, and 1 took the form of written responses to a 

questionnaire. This data was collected across the course of the 2014 calendar year.29  

Unlike the previous two case studies, ISEAL Alliance members do not provide publicly 

available annual Audit Reports with information about their code compliance. As such, 

there is a stronger dependence on the interview data in this case study. Regardless, in an 

effort to provide triangulation possibilities, the author participated in a series of 

webinars and a workshop given by ISEAL, and collected supplementary data in the form 

of press releases, print and internet media, and other organizational reports. Given that 

there were no CAR exchanges in this case study, a single thematic analysis of the data 

was considered sufficient. 

 

                                                             
 

29 An overview can be found in Appendix I.  
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5 Chronological evolution of the methodology 
 

To guarantee the transparency of the project’s methodology, a final description of the 

evolution of the project’s methodological design is included here. The chronological 

evolution of a project is both a highly informative account of the analysis, which is all too 

often missing in publications. Behind the polished analyses that are published often lie 

an extensive trail of decisions made, and subsequently changed, regarding the research 

questions set and revised, and analytic categories built up and later rearranged. 

Ultimately, as Kritzer notes, socio-legal research is “messy business.”30 Elaboration of the 

process by which the questions, data, and analyses becomes a finished argument can be 

an informative contribution to the final thesis. Sarat and Sibley illustrate how influential 

Stuart Macaulay’s elaboration of his own research process was for his eventual findings, 

and that being open about such a non-linear process is essential to avoiding fictitious 

levels of scientism and objectivism that clash with the contextual embeddedness of socio-

legal research.31 The evolution of project methodological designs is a common feature of 

qualitative studies and case study approaches in particular. Yin argues that, “you should 

not think that a case study’s design cannot be modified by new information or discovery 

during data collection. Such revelations can be enormously important, leading to your 

[sic] altering or modifying your original design.”32 For these reasons, the following short 

explanation has been provided.      

The project began with a general research interest in the relationship between public 

interests and private sustainability standards. Stumbling upon the extensive use of 

private standards by public forest management was the first major step in this general 

research interest developing into what the project has eventually become. While there 

was an initial idea to limit investigation to the use of private standards by public 

administrators, at one point it became clear that the rather formalistic understanding of 

“private” and “public” that was being used at the time would prove unhelpful. Regarding 

forestry standards, the reasons why public forest managers got involved with private 

sustainability standards had very little to do with their public roles as managers and 

administrators of a publicly owned resource, and far more to do with their need to 

perform as economic actors in a particular market, which, functionally speaking, looked 

like a far more private concern than the author had initially provided for in the analytic 

approach. It had become evident that a more functional approach was necessary to 

analyze the implications of private sustainability standards on public interests.   

                                                             
 

30 Herbert M Kritzer, ‘“ Research Is a Messy Business ” An Archeology of the Craft of Socio-Legal 
Research’ in Simon Halliday and Patrick Schmidt (eds), Conducting Law and Society Research: 
Reflections on Methods and Practices (Cambridge University Press 2009). 
31 Austin Sarat and Susan Silbey, ‘The Pull of the Policy Audience’ (1988) 10 Law & Policy 97. 
32 Yin 55. 
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It was at the stage of turning towards a functional analytic approach that the project’s 

methodological design developed into its eventual form. Calliess & Zumbansen’s use of 

coordinative and regulatory functions in their analysis of transnational private legal 

developments in finance and corporate governance was found to have a certain affinity 

to the phenomena of sustainability standards. There was a similar recourse to industry 

self-regulation, soft codes and standards, and blending categories of rule-makers and 

rule-addresses, all in transnational context defined more by markets than by the 

boundaries of political institutions. As such, the author decided that the potential of the 

initial case study lay not in the formal identities of the standard-users as public 

administrators, but rather in the reasons they have for joining and the effects of 

standards compliance, and how the findings in these categories map onto the functional 

distinction between coordination and regulation. The importance of these dual functions 

was further emphasized in the theoretical work of Gunther Teubner, which emphasized 

two similar “limiting” (regulating) and “enabling” (coordinating) functions of 

transnational regimes.  

At this point it became evident that similar cases could be found in other industries, and 

that they did not hinge on a requirement of widespread use among public administrators. 

However, there was still a final change of plans as the author came to learn more about 

the role of ISEAL Alliance in the development of the field of sustainability standards. After 

seeing similar elements of coordination and regulation in ISEAL’s work, it was decided 

that a final case study on this organization would also conceptually fit into the project, 

despite dealing with organizational governance rather than the social and environmental 

sustainability of agricultural production, as the first two cases do.  

Finally, in the process of submitting the project to the defense committee, an article 

published in Regulation & Governance was found to apply a distinction between 

functional logics of “empowerment” and “control” to VSS organizations. 33  The 

similarities between these two functional logics and the regulatory and coordinative 

functions assessed in this project provide further credence to the importance of this type 

of evaluation in the field of transnational law and global governance. This is a short 

account as to how the project’s design and methodology evolved, which hopefully sheds 

light for the readers onto the reasoning behind the eventual form that the project has 

taken. 

 

                                                             
 

33 Graeme Auld, Stefan Renckens and Benjamin Cashore, ‘Transnational Private Governance 
between the Logics of Empowerment and Control’ (2015) Regulation & Governance 
[forthcoming]. 
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6 Conclusion 
 

This chapter has provided an explanation of the project’s methodological design. It has 

introduced the three critical cases studies that comprise the core material of the project, 

as well as the two types of analysis used throughout these cases: thematic analysis and 

qualitative content analysis. The chapter has also provided a brief introduction to the 

types of qualitative data that is used in these cases and analyses, as well as the processes 

by which they were gathered. More specific information regarding the data and analyses 

is provided in the coming chapters as well as in the Appendices. 

It is important to note that this project does not intend to study or assess a series of 

concerns that other authors might have chosen for instead. For one, the aim of this 

research is not to inform about the impact of sustainability standards in their respective 

fields. There are already a considerable number of studies with this intention, and such 

studies will continue to be of relevance for all research in sustainability standards. 

Secondly, this study is not designed to deliver findings and recommendations into the 

field of organizational sociology. While there have been a number of organizational 

sociologists dealing with sustainability standards already, a primary complaint of the 

author is the lack, until now, to connect these research interest with theoretical 

developments in law and global governance literature about transnational law and 

regulation. Lastly, this study is not meant to develop a policy recommendation for any 

particular audience. At the heart of the issues dealt with in these case studies lies a 

number of political or normative questions concerning the (desired) location of 

regulatory authority over common resources and public interests. The extent to which a 

normative position concerning these questions can be found in this project is limited to 

the following: this project identifies both possibilities and limitations for sustainability 

standards to steer behavior in accordance to the interests of broader segments of the 

global population than simply economic actors, but the normative position regarding the 

desirability of these organizations remains a highly political question that is informed by 

one’s stance regarding the roles of states, international organizations, corporations and 

NGOs in contemporary governance. The author’s hope is that these findings prove to be 

informative for those looking to formulate their position in this regard.       

Throughout this explanatory process it should have become clear that the intention of 

this project is to provide an empirical account of the reality of voluntary sustainability 

standards and their role as transnational legal actors in the current state of global 

governance. In particular, the goal of the project is to assess the extent to which 

sustainability standards and their respective organizations exhibit functional 

characteristics associated with coordination and regulation, and in what circumstances 

these two sets of characteristics are either prevalent or absent. In doing so, it intends to 

introduce qualitative empirical research into the highly theorized environment of 

transnational law and regulatory governance, and critique the shortcomings of 

formalistic distinctions between “public” and “private” in the transnational dimension.  
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Chapter 3: Governing Public Forests with 
Private Standards – The case of FSC in the 
Great Lakes region  

 

This first case evaluates the utilization of voluntary sustainability standards among 

public forest managers in the Great Lakes region of the US. In doing so it seeks to assess 

the extent to which these standards are either coordinating or regulating public forest 

management. After first providing an introduction to the field of voluntary sustainable 

forestry standards that operate in the US (section 2), and an introduction to the structure 

of public forest administration in the US (section 3), the coordinative and regulatory 

dimensions of this project are transposed onto the context of public forest management. 

Next, the multiple-use principle is assessed as the primary rule guiding public forest 

management in the US (section 4). After introducing the methodology of this study, 

which combines both a thematic analysis of interviews and a qualitative content analysis 

of corrective action requests found in certification audits (section 5), the results of the 

analyses are presented (section 6). Finally, the assessment of their coordinative and 

regulatory functions will be presented (section 7). It is found that the sustainable forestry 

standards have considerable regulatory capacities through which they govern the 

management of public forests.       

1 Introduction 
 

Among the hundreds of voluntary sustainability standards (VSS) created in the past two 

decades, none have received more attention than those in the forestry sector. Having 

developed more substantially than most other sustainability standards – with the 

exception of organic agriculture and fair trade – sustainable forestry standards are 

providing an example for other newer, less established VSS organizations. Furthermore 

they provide an excellent image of the potential that VSS can have in the future, but might 

not have yet, with regards to providing a genuine regulatory order in their respective 

industries. In this light, forestry standards deserve the considerable attention they have 

received thus far, and will likely continue to receive, as the most developed examples of 

VSS.     

A common theme that runs across the literature of sustainability standards is that private 

regimes arose in their sectors due, in part, to either ineffective public regulation, or 
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unwillingness among public authorities to regulate a particular set of activities.1 This is 

often referred to as the “gap-filling” character of private standards.2 This presumption is 

quite frequently raised in relation to forestry standards with recourse to the anecdote 

that the Forest Stewardship Council (FSC) was founded in 1993 following the failure of 

States to produce an international treaty concerning prevalent problems of illegal and 

unsustainable forest harvesting during the 1992 Rio Earth Summit. 3  While it is 

undoubtedly true that there is a relationship between the spawn of private, or civil, 

sector standards development in forestry after the poor performance of States at the Rio 

Summit, the subsequent development and growth of the FSC, and forestry standards 

more generally, tells a far more complex story.  

Since its rise in the 1990’s, the certification of forests in accordance with VSS has been 

limited largely to North American and European contexts, where public regulatory 

oversight of forestry activities was already well established and relatively effective.4 Not 

only has forest certification been significantly limited to North American and European 

contexts, it has also been introduced to public forest managers and environmental 

administrative agencies, particularly in North America. 5  Minnesota, Wisconsin, 

                                                             
 

1 See for instance: Benjamin Cashore, ‘Legitimacy and the Privatization of Environmental 
Governance: How Non-State Market-Driven (NSMD) Governance Systems Gain Rule-Making 
Authority’ (2002) 15 Governance: An International Journal of Policy, Administration, and 
Institutions 503; Jonathan Verschuuren, ‘Overcoming the Limitations of Environmental Law in a 
Globalised World: National Government Interventions in a Global Arena’ in Frank Wijen and 
others (eds), A Handbook of Globalisation and Environmental Policy (2nd edn, Edward Elgar 
2012) 625. 
2 Marie-Laure Djelic and Kerstin Sahlin-Andersson, ‘Transnational Governance: Institutional 
Dynamics of Regulation’ 462; Christine Overdevest and Jonathan Zeitlin, ‘Assembling an 
Experimentalist Regime: Transnational Governance Interactions in the Forest Sector’ (2014) 8 
Regulation and Governance 22; Lars H Gulbrandsen, ‘Overlapping Public and Private Governance: 
Can Forest Certification Fill the Gaps in the Global Forest Regime?’ (2004) 4 Global 
Environmental Politics 75. 
3 Overdevest and Zeitlin. 
4 For a seminal study see: Axel Marx and Dieter Cuypers, ‘Forest Certification as a Global 
Environmental Governance Tool: What Is the Macro-Effectiveness of the Forest Stewardship 
Council?’ (2010) 4 Regulation & Governance 408. This is not to say that unsustainable forestry 
practices have not been a significant historical issue in the US. See for instance: Increase Allen 
Lapham, ‘Report on the Disastrous Effects of the Destruction of Forest Trees, Now Going on so 
Rapidly in the State of Wisconsin’ (1867). As of 2013, the total certified area in North America 
accounts for 39% of the FSC’s total certified area and European certified area accounts for 44%. 
Forest Stewardship Council, ‘2013 Annual Review’ (2013).   
5 In Canada, 93% of forests are publicly owned by territorial, provincial, or federal governments. 
Approximately 50 million hectares of Canadian forests are FSC certified, and 60 million hectares 
are certified by the Canadian Standards Association (CSA) – with the possibility of substantial 
overlap. For further information about forest certification in Canada see: Natural Resources 
Canada, ‘Forests in Canada’ <http://www.nrcan.gc.ca/forests/canada/13161> accessed 5 March 
2015; Forest Stewardship Council - Canada, ‘Facts & Figures’ <https://ca.fsc.org/facts-
figures.220.htm> accessed 5 March 2015; Canadian Standards Association, ‘Canadian Sustainable 
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Michigan, and Maine, the four states with the greatest number of FSC certified land in the 

US, have certified 17.6 million acres6 of publicly managed forests, accounting for just over 

50% of the total FSC certified acreage in the US. 7  Thus, it seems that private forest 

certification is intimately connected to public authorities and public forests in the United 

States, which constitute more than half of the total certified acreage in the FSC 

organization in the US. The general prominence of public forests in the Sustainable 

Forestry Initiative – FSC’s biggest competitor in North America – is similar.    

Already an initial remark should be made concerning this pattern of development and 

how it does not sit well with the assumption that VSS emerge in areas that States are 

unwilling or unable to govern themselves.8 The body of legislation governing the work 

of public forest management in the United States is considerable, and it would be faulty 

to assume that private forestry standards are being used by public authorities as a “gap-

filling” measure in the absence of more sophisticated public regulation. The assumption 

that the development of standards in the private sector is a secondary alternative to a 

prioritized public regulatory approach appears faulty. Instead, the landscape of both 

public and private rules governing the management of forests in the United States, and 

elsewhere, tend to be far more entangled and mixed, without clear distinctions as to 

where one should stop and the other begin.9      

 

1.1 Research question 
 

The utilization of sustainability standards by public forest management in the Great 

Lakes region raises the question as to how they function in this context. The concern here 

is that sustainability standards may not be having any significant impact on the 

management of public forests, and are instead green washing the previous management 

policies as now being sustainable. Alternatively, a second concern lies in ignoring the 

regulatory function that these standards may have in determining the policies and 

actions of public forest managers. This second concern suggests that an analysis of the 

                                                             
 

Forest Management’ <http://www.csasfmforests.ca/> accessed 5 March 2015; Jane Lister, 
Corporate Social Responsibility and the State: International Approaches to Forest Co-Regulation 
(UBC Press 2011). 
6 To put the size of these lands into context, they roughly equate to the size of Ireland, or West 
Virginia. 
7 These numbers include state owned lands, county owned lands, as well as privately and 
federally owned lands that are managed under the direction of state or county authorities as is 
the case with Wisconsin Department of Natural Resource’s Managed Forest Law program.    
8 See fn 2 above concerning the “gap-filling” nature of private sustainability standards. 
9 To this extent it might better be described as a case of interlegality; see Boaventura de Sousa 
Santos, Toward a New Legal Common Sense: Law, Globalization, And Emancipation (2nd edn, 
Butterworths LexisNexis 2002). 
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use of these standards is necessary in order to determine their normative importance in 

the broader governance of public forests.10  

In order to address these concerns, this case study seeks to answer the following 

question: Are sustainable forestry standards used in a coordinative or regulatory 

function by public forestry management in the Great Lakes region? This question is 

approached through two primary dimensions of investigation: the reasons why public 

forest managers have begun using voluntary sustainability standards, and the effects that 

they have had on their operating procedures and management of public forests. Using 

the Great Lakes context, with its already well-established public regulatory environment 

surrounding forestry, enables this case to study the effects of sustainability standards in 

a context where forestry practices already include a number of environmental protection 

and social responsibility requirements. To this extent, it provides a critical case for 

testing the potential regulatory function of sustainability standards. In addition, two 

secondary dimensions of investigation include: the access that public forest managers 

have in developing and revising the sustainability standards, and the topics of frustration 

or conflict they express with regards to sustainability standards.11 Through examination 

of these dimensions of sustainable forestry standards, this case study provides an 

account of their coordinative and regulatory functions. 

2 Private forest sustainability standards in the US 
 

2.1 FSC’s international origins 
 

Following the failure of States at the 1992 Earth Summit to develop legally binding 

commitments for sustainable forestry practices and the global forestry trade, the FSC 

was formally created at its Founding Assembly in October 1993, in Toronto, Canada. 

After having spent three years in preliminary developments, the unsuccessful Earth 

Summit provided the push to establish a private approach to sustainable forestry 

revolving around certification of forest managers and supply chains.12 FSC International 

was designed as an international umbrella federation of national FSC bodies. AS the 

                                                             
 

10 These two concerns reflect the two risks involved in the conceptualization of voluntary 
sustainability standards, which were addressed in Chapter 1, Sections 4.3 and 4.4. 
11 These four dimensions of analysis have been mapped onto the regulatory-coordinative 
distinction in Chapter 1, Section 5. 
12 A comprehensive study of FSC’s development is provided in Graeme Auld, Constructing Private 
Governance (Yale University Press 2014). See also: Forest Stewardship Council, ‘History: An 
Innovative Idea Takes Root’ <https://ic.fsc.org/our-history.17.htm> accessed 5 March 2015; 
Timothy Synnott, ‘Some Notes on the Early Years of the FSC’ (2005) 
<https://ic.fsc.org/preview.notes-on-the-early-years-of-fsc.a-798.pdf> accessed 5 March 2015. 
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overseeing body of the federation, FSC International is composed of a Director General, 

a Board of Directors, and a General Assembly (GA) of Members, the latter being of 

particular interest as the highest branch of the regime, and as an attempt of direct 

democratic governance within the regime (see Figure 1).13 The GA itself is a tricameral 

body, with Social, Environmental, and Economic chambers. The voting power within 

each chamber is further balanced evenly by distinguishing between the global-North and 

global-South members. All FSC members worldwide are allowed to participate in their 

corresponding chamber of the General Assembly.   

Membership in the GA chambers is open to both individuals and organizations, including 

private firms, research centers, trade associations, labor groups, indigenous 

communities, scientists, conservationists, etc. Although the criteria for membership are 

slightly different for each Chamber, all are centered on a standard of “demonstrated 

active commitment” to FSC’s Principles and Criteria. 14  Despite the reliance on this 

standard for membership, FSC International has not elucidated how it is measured, if 

there is a substantive element, or if it is a discursive requirement. The application process 

also requires letters of support from current members, and approval by the Board of 

Directors.15   

FSC International’s GA is primarily responsible for developing the Principles and Criteria 

of its standards, which are universally applicable among the standards developed by FSC 

national bodies. In addition, the General Assembly decides on other major changes and 

developments to FSC International. The General Assembly also elects three members 

from each chamber to serve as the Board of Directors for three-year periods. Meeting 

only once every three years, the General Assembly provides a legislative function, but 

cannot provide the continual governance the organization needs between Assemblies, 

which is instead managed by the Director General, an individual selected by the Board of 

Directors. 

                                                             
 

13 The institutional structure of FSC-International is governed by its By-Laws. See Forest 
Stewardship Council International, ‘Forest Stewardship Council A.C. By-Laws’ (1994) 
<https://us.fsc.org/preview.fsc-international-bylaws.a-180.pdf> accessed 5 March 2015. 
14 Forest Stewardship Council International, ‘Forest Stewardship Council A.C. By-Laws’ (1994). 
15 Ibid. 
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Figure 1: FSC-International governance structure 

 

 

2.2 FSC in the US 
 

National FSC bodies have been established in dozens of countries. A national body begins 

either as a National Initiative or a Standard Development Group.16 The FSC International 

Policy and Standards Unit must approve the status of either option. 17 Upon receiving 

approval, the eventual process of developing standards entails a further set of 

requirements, including the creation of a tricameral working group, hosting stakeholder 

consultative forums, public consultations, and consultations with FSC International and 

other FSC national bodies within the region. Ultimately, a proposed set of national 

standards needs to be approved by FSC International’s Board of Directors before being 

recognized as accepted FSC standards for the respective national context. In this manner, 

FSC International retains ultimate control over the development of standards among the 

numerous national bodies.    

The governance structure of FSC US is a Board of Directors, divided into social, economic, 

and environmental chambers. Each chamber consists of three representatives elected by 

all FSC members based in the US, and an additional two individuals for each chamber can 

be appointed by the Board itself “to ensure a full range of perspectives and expertise.”18 

Governments – federal, state, or local – are unable to become members of FSC US or FSC 

                                                             
 

16 It is apparent that the latter was recently introduced as independent from National Initiatives 
in order to speed up the process of developing nation-specific standards. 
17 This process of developing national standards is governed by FSC Board of Directors, ‘FSC-STD-
60-006 (V1-2) EN Process Requirements for the Development and Maintenance of National 
Forest Stewardship Standards’ (2009).  
18 Forest Stewardship Council United States, ‘Governance: Members Lead FSC’ 
<https://us.fsc.org/governance.181.htm> accessed 5 March 2015. 
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International due to the explicit nongovernmental status that FSC International wishes 

to maintain. 19  The national board is responsible for developing a nation-specific 

Standard consisting of Indicators for each of the FSC International Principles and Criteria, 

which substantiate the latter by providing tangible and specific requirements that are 

tailored for the country’s forests and forest industry (see Figure 2).  Ultimately, 

indicators constitute the applicable rules for certified forest management. An example of 

the relationship between principles, criteria, and indicators is as follows: 

 

Principle 6: Environmental Impact 

Forest management shall conserve biological diversity and its associated 

values, water resources, soils, and unique and fragile ecosystems and 

landscapes, and, by so doing, maintain the ecological functions and the 

integrity of the forest 

 

Criteria 6.1 Assessment of environmental impacts shall be completed – 

appropriate to the scale and intensity of forest management and the 

uniqueness of the affected resources – and adequately integrated into 

management systems. Assessments shall include landscape level 

considerations as well as the impacts of on-site processing facilities. 

Environmental impacts shall be assessed prior to commencement of site-

disturbing operations. 

 

Indicator 6.1a Using the results of credible scientific analysis, best 

available information (including relevant databases), and local 

knowledge and experience, an assessment of conditions on the FMU 

[forest management unit] is completed and includes:  

1) Forest community types and development, size class and/or 
  successional stages, and associated natural disturbance  
  regimes; 
2) Rare, Threatened and Endangered (RTE) species and rare 
  ecological communities (including plant communities); 
3) Other habitats and species of management concern; 
4) Water resources and associated riparian habitats and  
  hydrological functions; 
5) Soil resources; and  

                                                             
 

19 Forest Stewardship Council United States, ‘Frequently Asked Questions about FSC and 
Membership’ <https://us.fsc.org/preview.membership-faqs.a-185.pdf> accessed 5 March 2015.  
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6) Historic conditions on the FMU related to forest community 
  types and development, size class and/or successional stages, 
  and a broad comparison of historic and current conditions.20 

 

In this example, FSC International establishes a general Principle about the importance 

of biological diversity, and the Criteria that environmental impact assessments should be 

used to monitor the effects of forestry on biological diversity. FSC US, the national body, 

developed Indicator 6.1a that elaborates on the specific requirements used to determine 

whether Criteria 6.1 is met by operations in the US. As is clear in this example, the 

Indicators cannot be distilled solely from the Principles and Criteria that they relate to, 

but instead need to be produced – they are additional dimensions of Criteria. They are 

substantively important elements of FSC’s standards in the US. The creation of Indicators 

is initially the task of scientists, industry representatives, environmental representatives, 

and indigenous groups involved in the Standard Development Group or National 

Initiative. Once FSC International accepts the country-specific Standards and the FSC 

national body is established, then the FSC national body fulfills the task of maintaining 

its respective Indicators. Compliance with the National Standard is then monitored by 

third-party auditors (certifying bodies), which are accredited on behalf of FSC by 

Accreditation Services International.  

  

Figure 2: The structure of FSC's standards 

 

 

The process of creating a nation-specific Standard for the US and the accreditation of FSC 

US was completed in 1995. Since then, FSC US has grown to its current size of just over 

35 million acres (over 14.16 million hectares) of certified forestland and 3,400 Chain-of-

                                                             
 

20 Forest Stewardship Council United States, ‘FSC-US Forest Management Standard (v1.0)’ (2010) 
[emphasis in Indicator is original]. 
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Custody certificates in the United States.21  As mentioned before, the biggest support for 

FSC certification has come in the north of the country, primarily in what used to be the 

Lake States region of FSC US, before a single national standard was adopted in 2010, 

replacing the previous regional standards.22 This is partially due to an ongoing dispute 

as to whether and how federally managed forests could attain FSC certification given the 

institutional reluctance of FSC International to work with state governments. The release 

of a new FSC US Federal Lands Policy in November 2012 may have finally opened the 

path for federal forests to also enter into FSC certification.23 This will not affect the Great 

Lakes region, however, where very few federal forests are located. In any case, the Great 

Lakes region has been a driving force of FSC certification in the US, while recent attempts 

to include greater numbers of small forests and groups of forests have yet to achieve their 

full potential.24  

Lastly, it should be noted that FSC (both internationally and in the US) explicitly defines 

itself as a nongovernmental consortium of economic, social, and environmental interests 

in forestry. This is illustrated in its tricameral, North-South balanced governance 

structure. This has resulted in limited participation possibilities for government or 

public-sector actors, which is discussed below, in section 7.3. Its environmental image is 

substantiated by participation of some of the leading environmental groups in the United 

States, including Sierra Club, World Wildlife Fund, National Resources Defense Council, 

and Greenpeace. However, its environmental reputation has not escaped critique from 

other organizations.25 In any case, its environmental reputation can serve initially as a 

distinction between FSC and its greatest competitor in the US, the Sustainable Forestry 

Initiative (SFI). 

 

                                                             
 

21 For more information on FSC’s Chain of Custody program see Forest Stewardship Council 
United States, ‘Chain-of-Custody Certification’ <https://us.fsc.org/chain-of-custody-
certification.201.htm> accessed 5 March 2015. 
22 Previously there were a series of regional standards for the US, which were replaced by a 
uniform standard for the entire country in 2010.  
23 Forest Stewardship Council United States, ‘FSC US Federal Lands Policy’ (2012). Note that the 
controversy surrounding the certification of federal forests also cuts into historic discussions 
about the commercial use of federal forests, with important environmental stakeholders in FSC 
US such as the Sierra Club having opposed these activities for decades. Accepting certification of 
federal forests, despite its seemingly environmental appeal, would be an admission of defeat for 
those opposed to the commercial use of federal forests in principle.  
24 FSC has introduced ‘Family Forests’ indicators and the possibility of ‘Group Certification’ and 
SFI also offers the possibility of group certification and is affiliated with  ATFS for small, privately 
owned forests. 
25 FSC-Watch is the most active watchdog of the FSC International, and often claims that FSC is 
not as sincerely environmentally oriented as it claims to be. Despite that, it has been even more 
negative about SFI / PEFC, FSC’s major competitor. See FSC Watch, ‘FSC Watch: Because 
Transparency Matters’ <http://www.fsc-watch.org/> accessed 5 March 2015. 
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2.3 Competition among forestry standards: the Sustainable Forestry 
Initiative 

 

Formed in 1994, SFI poses the largest competition to FSC in the US. The American Forest 

& Paper Association (AF&PA), a national trade association for pulp, paper, and wood 

products industries, was responsible for initially founding SFI. Given its early 

connections with the AF&PA trade association, SFI is often characterized as the industry-

led alternative to the more environmentally minded FSC.26 However, since 2007 SFI has 

been run independently of the AF&PA, attained a charitable nonprofit organizational 

status, and has incorporated environmental and social stakeholders into its governance 

structure to improve its image as independent from industry control. SFI now claims to 

be balanced on the same trio of social, environmental, and economic interests as FSC, 

suggesting an influence of regulatory convergence between the two competitors.27 SFI’s 

governance structure, however, still differs significantly from the FSC’s. There are no 

members of the organization, which is instead governed by an 18-member Board of 

Directors responsible for electing its own board members for three-year terms.28   

Although limited to the US and Canada, SFI has been recognized by the Programme for 

the Endorsement of Forest Certification (PEFC), an umbrella organization composed of 

various national certification regimes such as SFI. Having been endorsed by PEFC in 

2005, SFI is situated with the largest network – in terms of certified acreage – of forest 

certification in the world. FSC has noticeably chosen to forego endorsement by PEFC, 

which has become its main competitor at the international level. 29  While mutual 

recognition between FSC and PEFC-endorsed certification regimes (such as SFI) might 

be viewed as more efficient and business friendly, there are still a number of substantive 

differences in the requirements of the two which FSC perhaps advantageously can use. 

For example, the requirements of representing social and environmental interests are 

                                                             
 

26 Klaus Dingwerth and Philipp Pattberg, ‘World Politics and Organizational Fields: The Case of 
Transnational Sustainability Governance’ (2009) 15 European Journal of International Relations 
707, 727. 
27 Sustainable Forestry Initiative, Sustainable Forestry Initiative, ‘Diverse Independent Board’ 
<http://www.sfiprogram.org/about-us/sfi-governance/> accessed 5 March 2015. See for 
instance: Errol Meidinger, ‘Beyond Westphalia: Competitive Legalization in Emerging 
Transnational Regulatory Systems’ in Christian Brütsch and Dirk Lehmkuhl (eds), Law and 
Legalization in Transnational Relations (Routledge 2007) paras 126–128; Kathryn Fernholz, 
‘Differences Between the Forest Stewardship Council (FSC) and Sustainable Forestry Initiative 
(SFI) Certification Standards for Forest Management’ (2011). 
28 Sustainable Forestry Initiative, ‘Bylaws of the Sustainable Forestry Initiative, Inc.’ (2013). 
29 SFI has urged for greater mutual recognition among forest certification schemes. ‘However, in a 
thinly veiled reference to the FSC program, SFI notes that: “Other certification programs have so 
far declined invitations to participate in the effort [emphasis original].’ Matthew Wenban-Smith, 
‘Forest Certification and Mutual Recognition: What Is Involved and What Does It Imply?’ (2007) 
2. 
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stronger in FSC. The biggest substantive difference between the two standards is that 

FSC maintains a comprehensive restriction on Genetically Modified Organisms (GMOs) 

while SFI “allows for research on genetically engineered trees to be conducted under 

applicable laws.”30 There are also instances of cooperation between FSC and PEFC. A 

recent proposal to create an ISO chain-of-custody standard for forest products was met 

with opposition in the form of a joint letter from the FSC-International Director General 

and PEFC Secretary General. 31  However, such instances of cooperation are best 

understood as the exception rather than the rule. 

SFI’s competition with FSC can be measured by its certified acreage. As of December 

2011, SFI had certified 196 million acres in North America (Canada and the US). 

According to an independent report, as of January 2010, 59 million acres of SFI certified 

forests were located in the United States. Thus, while successful in the US, the majority 

of SFI’s acreage comes from Canada.32 Regardless, SFI has clearly outperformed FSC in 

certifying acreage in the United States, and in Canada the two programs are very similar 

in size. 

 

2.4 A third competitor: The American Tree Farm System 
 

As a last note, the American Tree Farm System (ATFS) is yet a third certification regime 

operating in the United States, and also the oldest, having been founded in 1941. Unlike 

FSC and SFI, ATFS has a limited focus on privately owned, small forests – often called 

family forests. It currently has certified 27 million acres of forests in the United States. 

However, given the focus on small, family-owned properties, ATFS has not had as strong 

an influence on the forest products industry as FSC and SFI. It is, however, endorsed by 

PEFC and has structural ties with SFI. Until its PEFC endorsement in 2008, ATFS did not 

use a logo like SFI or FSC, and it still does not include a chain-of-custody standard, two 

possible reasons for why it has received considerably less public attention. Further 

analysis of the ATFS has been excluded from this research for these reasons and, more 

importantly, because its orientation is not applicable for the certification of public 

forests, the overall focus of the chapter.  

                                                             
 

30 Fernholz’s report constitutes the most up to date comparison of the stringency of the two 
standards systems. While they largely cover the same social and environmental concerns, 
differences in stringency still remain. Fernholz. 
31 Kim Carstensen and Ben Gunneberg, ‘Joint Statement by the Forest Stewardship Council (FSC) 
and the Programme for the Endorsement of Forest Certification (PEFC) Recommending ISO 
Members to Vote against the New Work Item Proposal Chain of Custody of Forest Based Products 
– Requirements’ (2013). 
32 Kathryn Fernholz and others, ‘Forest Certification: A Status Report’ (2010). 
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3 Public forest management in the Great Lakes 
 

This case study focuses particularly on the public forests of the Lake States region of the 

US because of their early, and influential, role in the adoption of forest certification (a 

map depicting this region is provided in Figure 3 below). Not only do Minnesota, 

Wisconsin, and Michigan’s public forests account for a great percentage of all certified 

land in the United States – thus making their participation in any regime essential to its 

current success – but the individuals who have participated in developing and using 

sustainable forestry standards in this region also have established themselves as leaders 

in the field. One observer has described the development of certification in this region to 

have a necessary “critical mass” of widespread participation that led to it becoming a 

“hub.” 33  Many public forest managers interviewed for this study reported having 

provided guidance and answered questions to public forest managers from other regions 

in the country that were interested in sustainability standards. What follows is a brief 

description of the organizational structures of public forests in the Lake States region 

that are certified against FSC and SFI standards. An overview of certified acreage totals 

for each administrative division are provided in Table 1.   

 

Figure 3: Geographic scope of case study 

 

 

 

                                                             
 

33 Kathryn Fernholz and others, ‘The Great Lakes Region: A Forest Certification Hub’ (2007). 
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3.1 Minnesota 
 

Sustainably certified public forests in Minnesota are found in three forms. First, the 

Minnesota Department of Natural Resources (MN DNR) manages 4.96 million acres of 

State Forests that are certified by both SFI and FSC, making them the largest single 

landowner certified by FSC in the US.34 In addition to these State Forests, a group of six 

counties have formed the Minnesota Counties Sustainable Forest Cooperative (MNCSFC), 

in which they – county forest managers and administrators – collectively manage just 

less than 699,640 acres of FSC certified county forests. Lastly, five other counties in 

Minnesota have attained certification individually, four of which are FSC certified and 

collectively account for 928,027 acres of county forests, and the last of which is SFI 

certified and accounts for 895,174 acres of county forests.35 In total, Minnesota state and 

county managed certified – either FSC or SFI – public forests total to approximately 7.5 

million acres. 

 

3.2 Wisconsin 
 

Like Minnesota, the certified public forests in Wisconsin largely fit into two categories: 

state and county forests. The Wisconsin Department of Natural Resources (WI DNR) 

manages 1,598,409 acres of State Forests that are dual certified (FSC and SFI). In 

addition, 27 of Wisconsin’s 29 counties have certified their county forestlands in a 

collective group certification, like that in Minnesota, organized around the Wisconsin 

County Forests Association (WCFA). Of these counties, 17 are dual certified, 8 are only 

SFI certified, and 2 are only FSC certified. In total, they account for 2,364,044 acres of 

certified land, of which 2,196,920 acres is SFI certified and 1,639,302 acres is FSC 

certified. Lastly, the WI DNR also manages a group of small, privately owned forests, 

whose owners are awarded a tax incentive for complying with the State’s management 

directives vis-à-vis the Wisconsin Managed Forest Law (MFL).36 This group became ATFS 

certified in 2005 and FSC certified in 2008. The 41,875 different properties included in 

this group constitute 2,441,260 acres of certified land. In total, Wisconsin state forests, 

county forests and state-managed but privately owned forests, amount to approximately 

6.4 million acres of certified forests. 

                                                             
 

34 MN DNR has an additional 19,000 acres that are only SFI certified. 
35 Data is take from Minnesota Department of Natural Resources, ‘Certified Forests in Minnesota’ 
(2012) <http://files.dnr.state.mn.us/forestry/certification/certifiedforestsmap.pdf> accessed 6 
March 2015. 
36 The MFL program is governed by Wis. Stat. § 77.80 - § 77.91 and Wis. Admin. Code § 46. 
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3.3 Michigan 
 

 The situation of certified public forests in Michigan is decidedly simpler than in 

Minnesota and Wisconsin. Since 2005, 3.9 million acres of State Forests managed by the 

Michigan Department of Natural Resources (MI DNR) have been dual certified (FSC and 

SFI). Much like in Minnesota and Wisconsin, of all the forests managed by MI DNR, only 

a few exceptional units have been withheld from certification. This is the only level at 

which forest certification appears for public forests in Michigan, as no county 

governments have had their forests certified in Michigan.   

 

Table 1: Acres of certified public forests and publicly managed private forests in MN, WI, and MI 

Forest SFI Certified FSC Certified Both SFI/FSC 

MN DNR State Forests 4,960,000  4,960,000  4,960,000  

WI DNR State Forests 1,598,409 1,598,409 1,598,409 

MI DNR State Forests 3,900,000 3,900,000 3,900,000 

MNCSFC County Forests 699,640 699,640 699,640 

Other MN County Forests 895,174  928,027 N/A 

WI County Forests 2,196,920 1,639,302 1,472,178 

WI MFL Program N/A 2,441,260 N/A 

 

 

 

3.4 Multiple-use forestry and the work of a public forest manager 
 

The diverse tasks and activities of public forest managers in the Great Lakes region 

extend well beyond the selection of trees to cut (harvest) and sell. For example, public 

forest managers are responsible for: tree nurseries and replanting harvest forestlands 

(including the distributions of ages, densities, and species within a forest); maintaining 

biodiversity within their forests including the protection of rare, threatened and 

endangered species; managing forests to maintain soil and water quality; providing 
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recreational opportunities within forestlands; preventing and suppressing of forest fires; 

and determining harvest schedules. Given that the nature of their work may be 

unfamiliar to the reader, this section will explain the core activities of public forest 

management. 

Public forest management is primarily structured around the concept of Multiple-Use 

Management. Early traces of multiple-use management can be found as early as 1897, 

although it was more substantially posited in the 1960 Multiple-Use Sustained-Yield 

Act.37 This Act defines multiple-use as, “[t]he management of all the various renewable 

surface resources of the national forests so that they are utilized in the combination that 

will best meet the needs of the American people.”38 This philosophy now defines the 

basic function of public forest managers in the United States.39 Five uses of public forests 

are identified in the Act – recreation, grazing, timber, watershed, and wildlife – which 

represent the various interests, benefits, and utilities that publicly accessible and 

managed forests are intended to provide. In addition, many experts consider wildfire 

management to be an additional category.40 For forest managers, each of these forest 

uses needs to be incorporated into their overall management approach. They introduce 

the question as to which ends each forest section should be managed (i.e. for future 

harvesting, recreation, or species habitat?), and then whether these ends might be 

combined in a mutually reinforcing manner. 

While the Multiple-Use Sustained-Yield Act is only relevant for National Forests (and 

other forestlands managed at the Federal level), the philosophy of multiple-use 

management is also relevant for the current scope of State and County forests in the Great 

Lakes region. Some of the public forest administrators included in this study are required 

through legislation to deploy a multiple-use management approach.41 More commonly – 

                                                             
 

37 Hall traces elements of 'multiple-use' thinking back to the Act of June 4th, 1897. George R Hall, 
‘The Myth and Reality of Multiple Use Forestry’ (1963) 18. 
38 16 U.S.C. § 531(a). It continues on: “making the most judicious use of the land for some or all of 
these resources or related services over areas large enough to provide sufficient latitude for 
periodic adjustments in use to conform to changing needs and conditions; that some land will be 
used for less than all of the resources; and harmonious and coordinated management of various 
resources, each with the other, without impairment of the productivity of the land, with 
consideration being given to the relative values of the various resources and not necessarily the 
combination of uses that will give the greatest dollar return or the greatest unit output.” 
39 Culhane notes, “[t]he philosophy of multiple use – and it is a philosophy, not a precise 
management formula – is that any use should be carried out to minimize interference with other 
uses of the same area and, if possible, to complement those other uses.” Paul J Culhane, Public 
Lands Politics: Interest Group Influence on the Forest Service and the Bureau of Land Management 
(Johns Hopkins University Press 1981) 126. 
40 Herbert Kaufman, The Forest Ranger: A Study in Administrative Behavior (Resources for the 
Future 1960) 36–7; Culhane 52–4; John Fedkiw, ‘Managing Multiple Uses on National Forests, 
1905-1995: A 90-Year Learning Experience and It Isn’t Finished yet’ (US Department of 
Agriculture 1998) chap 5. 
41 See for instance the “Forest resource management policy” in Minn. Stat § 89.002(1). 
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and particularly at the county level – public forest managers implicitly deploy a multiple-

use approach in their work. Previous authors note that the education of forestry 

specialists in the US is entrenched with an emphasis on multiple-use management.42 In 

addition, inter-agency cooperation and training between federal, state, and county 

foresters might lead to an expansion of implicit multiple-use management among public 

forest managers who are not explicitly required to do so.43 Thus, the role of the multiple-

use principle in directing the management of state and county forests in this study is 

prevalent, though not always legally required. 

The challenges introduced by the multiple-use principle revolve around the fact that 

management strategies towards different uses often conflict with one another. In theory, 

public forest managers should be maximizing forest uses by combining those that can be 

provided through complementary management plans. However, this is not always 

possible. A classic scenario in which a conflict between uses occurs is when a forest 

manager faces the choice of removing dead biomass and thinning a forest section as a 

wildfire prevention measure. This action could have a negative impact on various 

species’ habitats, and thus also on recreational purposes (hunters whose game may lose 

habitat; wildlife enthusiasts who will view less wildlife). While nearby private property 

owners might prefer wildfire prevention, and the local timber or paper pulp industries 

might support wildfire prevention because of the negative effect wildfires have on timber 

availability, recreationists and species dependent on that habitat would be negatively 

impacted by this management approach. Thus, the multiple-use principle instructs forest 

managers to consider the many conflicting, as well as complementary, forest purposes 

and balance them in their management plans.44 This requires more than quantitative 

effects of management decisions – such as whether a particular approach will increase 

or decrease harvest levels for that section; it also includes the qualitative effects. As Hall 

notes, “different decisions will affect not only how much different consumers get but also 

the characteristics of the outputs they receive.”45 Thus, while the diverse uses of forests 

are not always conflicting, the multiple-use principle prescribes reflection as to how they 

might best be integrated to attain some sense of balance among them.  

The role of public foresters in attaining a balance between the multiple uses of public 

forests has been a debated issue, particularly at the federal level where a single decision 

concerning a National Forest might impact hundreds of thousands of acres. The grounds 

                                                             
 

42 Kaufman; Culhane 325–7. 
43 Ibid 61. 
44 Management plans are an essential tool of public forest managers at all levels. They integrate 
short-term management decisions with the long-term goals for each section of a forest. They 
typically account for how short-term management decisions are connected to a 30-year (or 
longer) vision for the individual forest sections.  
45 Hall 281. “Consumers” should be understood in a general sense as anyone utilizing the forest 
for a particular end use – including local timber mills that use it as product supply, recreationists 
that use it as a recreational opportunity, etc.  
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of the debate, however, apply equally to the state and county levels dealt with in this case 

study. At the center of the debate lies the question as to how decisions about the 

balancing of interests in public forest management should be made, and the amount of 

public input that should be sought. A public forester guest lecturing on forestry ethics 

once stated, “[w]e must have enough guts to stand up and tell the public how their (sic) 

land should be managed. As professional foresters, we know what’s best for the land.”46 

In response, Behan wrote an influential article addressing the problematic “myth of the 

omnipotent forester.” While the position held by the guest lecturer – that of all-

knowledgeable foresters telling the public what is good and bad for forests – may have 

been adequate for before the 1950’s, the rise of forest recreation following the Second 

World War, the population and housing boom requiring unprecedented levels of timber, 

and rural flights back to forests meant that forest management had entered a new era in 

which it could not escape public attention. 47  Instead of omnipotent foresters, Behan 

suggests that public forest management be oriented towards the public’s interests which 

“are and will be set only by that society, and not only by a professional class of 

foresters.” 48  Mimicking the initial speaker, Behan finished with the alternative 

suggestion that, “We must have enough sense to stand up and listen to the public, and to 

work with it in setting forest land objectives. Then as professional foresters we can 

supply the technological means to these sociological ends, and not confuse the one with 

the other.”49 In short, the controversy lies in the extent to which the public should be 

involved in the decision-making processes behind the balancing of competing multiple 

forest uses.   

In conclusion, the work of public forest managers in the Great Lakes is primarily defined 

by the existence of multiple forests uses and the need to integrate and balance them in 

order to best suit the needs and desires of society. These include economic (forestry 

industry, recreational industries, wildfire prevention), ecological (water and soil quality, 

habitat preservation), and social (recreation) interests in how forests are managed. This 

ultimately includes the need to incorporate public participation in the decision-making 

process. As Luckert states, “[f]orest management is about the values of clients, who 

belong to diverse groups and carry diverse values. It is not about the values of 

foresters.”50 Thus, public foresters are faced with the task of providing the public with 

specialist knowledge about forest ecology and the consequences of various management 

                                                             
 

46 Richard W Behan, ‘The Myth of the Omnipotent Forester’ (1966) 64 Journal of Forestry 398. 
47 Ibid 400. 
48 Behan. 
49 Ibid 407. 
50 Martin K Luckert, ‘Has the Myth of the Omnipotent Forester Become the Reality of the 
Impotent Forester ?’ (2006) Journal of Forestry 304. 
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approaches, and then integrating public preferences back into a forest management plan 

in a manner that achieves some sense of balance among competing interests.  

4 The coordinative and regulatory dimensions of sustainable 
forestry standards   

 

The overarching purpose of this project is to assess the extent to which voluntary 

sustainability standards operate as coordinative or regulatory functions in their 

respective fields. In Chapter 1, the concepts of coordination and regulation were 

introduced and defined for the purpose of the project, using four dimensions of 

investigation: reasons for participation, effects of compliance, the source of standards’ 

requirements, and finally, the topics of controversy and dispute.51 This section explains 

how coordinative and regulatory functions map onto this current case study of public 

forest management in the Great Lakes. 

 

4.1 Coordinative functions   
 

In Chapter 1, the hypothesis that sustainability standards function primarily in a 

coordinative manner was postulated. In this case study, coordinative characteristics 

could be found along four dimensions of investigation. Coordinative characteristics are 

deemed present if public foresters turn towards sustainability standards in order to 

increase the profitability of their operations, attain price premiums for their products, 

gain access to niche markets for sustainably produced items, or as a way of hedging 

against possible criticism for their social or ecological performance. Coordination would 

also be present if forest managers do not face any major challenges or changes to their 

work in order to comply with the sustainability standards, or if the effects of compliance 

include improved economic performance. Furthermore, coordination would be present 

if public forest managers using sustainability standards are capable of exercising 

disproportionate control over the content of the standards, or if the content of the 

standards is based on their pre-existing practices. Finally, if public forest managers 

believe that sustainability standards organizations should primarily be working to 

improve markets for sustainably certified products or act as a platform for industry 

collaboration, this would also signal coordination. In short, these proxies for coordinative 

                                                             
 

51 See Chapter 1, Section 4 for the description of the regulatory and coordinative functions of 
sustainability standards and Chapter 1, Section 5 for the theoretical elaboration of each 
dimension. 
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functions of sustainability standards emphasize the empowering role that they might 

have for public forest managers who chose to use them.  

 

4.2 Regulatory functions  
 

In contrast to possible coordinative functions, it was also hypothesized that 

sustainability standards may function primarily in a regulatory manner. In this context, 

regulatory characteristics can be found along the same four dimensions of investigation. 

Regulatory characteristics are deemed present if public foresters participate in 

sustainability standards due to public mandates (legislative or administrative), 

contractual pressure, or explicit requests from other stakeholders. If compliance with 

sustainability standards causes public forest managers to implement significant changes 

to their operations and transparency – specifically changes that they would not have 

otherwise implemented – a regulatory function will also be deemed present. 

Furthermore, if the public forest managers do not have direct, or disproportionate, 

influence on the content of the standards, but they are instead determined by other 

groups of actors (both within the industry and non-industry actors), then a regulatory 

function will also be considered present. Lastly, regulatory functions will be considered 

present if the public forest managers believe that sustainability standards are meant to 

integrate social and environmental sustainability into their operations, even if that 

comes at the cost of reduced economic performance. In short, these proxies for 

regulatory functions emphasize the limiting role that sustainability standards might have 

for public forest managers, limiting the influence of economic rationale that can 

otherwise have a negative social or environmental impact. 

 

4.3 Previous studies 
 

Of the three case studies in this project, the literature on sustainable forestry certification 

is by far the most extensive. Not only was sustainable forestry certification a prototype 

for other industries, it also has experienced more expansive growth than other 

sustainability certification regimes. Following these developments, the literature on 

sustainable forestry certification has developed in many directions. Some have focused 

on the advocacy coalitions of multiple actors that are involved in the development of 

certification organizations,52 while others have how the public policies of States interact 

and mutually support the development of sustainable forestry certification by private 
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organizations. 53  In particular, Tim Barley has claimed that sustainable forestry 

certification is a result of the combined efforts of social movement campaigns and a 

neoliberal framework that is supportive of private governance by civil society actors, and 

that this is a development supported not only by NGO’s, but also by States and 

corporations. 54   Other studies have expressed skepticism towards the market-

mechanisms and learning potential of forestry certification, 55  or illustrated how the 

failure of forestry certification to successfully change industry practices in developing 

countries has limited its macro-effectiveness. 56  While it is not possible to provide a 

comprehensive account of the literature regarding sustainable forestry standards, this 

sample illustrates the many dimensions in which it has developed. 

Of the many studies on sustainable forestry certification, only one has dealt with the 

phenomenon of certification among public forests in the United States. In one chapter of 

her Corporate Social Responsibility and the State, Jane Lister examines why state 

governments have chosen to use certification, and what effects it has had on the forest 

management.57 As such, Lister’s analysis overlaps considerably with the dimensions of 

analysis in this case study.58 Two notable differences should be point out however. First, 

Lister focuses only at the state level (excluding county forests that have used 

certification), and looks at all states in the US using certification (thus going beyond this 

study’s scope of the Great Lakes). Second, as Lister’s study is based on interviews 

conducted in 2006-2007, it provides an early account of the uptake of forest certification, 

while the present study relies on data from six years later.  

Nevertheless, Lister’s study provides some initial findings that should be kept in mind 

throughout the following analysis.  Lister found that states pursue forest certification due 

to a combination of issue-based drivers (“buyer pressure for certified fibre,” “NGO 

advocacy and low public trust,” “ailing state economy and forest sector,” and “interstate 

competition”) and opportunity-based drivers (“private foundation grants facilitated by 

the Pinchot Institute for Conservation,” “market access and potential price premium,” 

                                                             
 

53 Lars H Gulbrandsen, ‘Dynamic Governance Interactions: Evolutionary Effects of State 
Responses to Non-State Certification Programs’ (2014) 8 Regulation & Governance 74; 
Gulbrandsen, ‘Overlapping Public and Private Governance: Can Forest Certification Fill the Gaps 
in the Global Forest Regime?’; Frederick W Cubbage and David H Newman, ‘Forest Policy 
Reformed: A United States Perspective’ (2006) 9 Forest Policy and Economics 261. 
54 Tim Bartley, ‘Certifying Forests and Factories: States, Social Movements, and the Rise of Private 
Regulation in the Apparel and Forest Products Fields’ (2003) 31 Politics & Society 433. 
55 Christine Overdevest and Mark G Rickenbach, ‘Forest Certification and Institutional 
Governance: An Empirical Study of Forest Stewardship Council Certificate Holders in the United 
States’ (2006) 9 Forest Policy and Economics 93. 
56 Marx and Cuypers. 
57 Lister. 
58 Regrettably, the author came across Lister’s work only after this case study had been 
completed. 
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and “state government leadership”). 59  Furthermore, Lister found that certification 

resulted in increased work, higher costs, coordination challenges with other 

departments and activities, and resistance from administrative staff members.60 Despite 

these challenges, Lister found a number of positive benefits resulting from certification, 

including: improved “staff morale,” administrative efficiency, improved coordination, 

updated technical equipment, the introduction of continual improvement in 

management practices, improvements in accountability and transparency, and the 

maintenance of local timber industries. 61  The current study provides an excellent 

opportunity to revisit these findings in a more specific context and after six further years 

of development.  

5 Methods  
 

In Chapter 2, the methodological characteristics of this case study were presented.62 The 

data for this case study arises from two primary sources. First, semi-structured 

interviews were conducted with eleven public forest managers and forestry consultants 

in the Great Lakes region, and seven public forest managers completed open-ended 

written surveys in instances where an interview was not possible. Interviews were 

conducted in-person as often as possible (the majority), or otherwise conducted over the 

telephone, and lasted 60 minutes on average. The surveys were submitted via email. The 

interviews were supplemented by secondary data in the form of media reports, 

publically available institutional documents, press releases, etc.  

The second data set consists of 298 corrective action requests (CAR) that were issued 

during certification audits for the FSC standard. These were collected from all of the 

publicly available FSC audit reports for public forest management units in Michigan, 

Minnesota, and Wisconsin. Each CAR consists of a corrective action request from the 

auditor, and the response from the respective public forest manager.  

Two separate qualitative analyses were conducted using these two sets of data. The 

interviews, surveys, and supplementary documents were thematically analyzed in 

accordance with the procedure described in Chapter 2.63 The codebook and overview of 

interviews (anonymity preserved) can be found in the Appendices.64 The CAR data set 

                                                             
 

59 Ibid 143–160. 
60 Ibid 160–165. 
61 Ibid 165–170. 
62 See Chapter 2, Section 4.1 for an elaboration on the data collection and analysis used in this 
case study. 
63 See Chapter 2, Section 3.1 for the description of thematic analysis. 
64 The thematic analysis codebook can be found in Appendix B and the overview of interviews in 
Appendix A. 
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was analyzed using qualitative content analysis described in Chapter 2.65 The codebook 

for this analysis, along with representative CARs mentioned below in section 6 can also 

be found in the Appendices.66 Both analytic processes were conducted with the aid of 

NVivo qualitative data management software. 

6 Results 
 

In this section, the results of both analyses are presented sequentially. First, eight 

thematic clusters were identified in the thematic analysis: proactive reasons for 

participation, reactive reasons for participation, equivalency of prior management to 

standards, field effects, management effects, stakeholder relationship impact, absence of 

price premiums, and frustration towards FSC’s international orientation. Of these eight, 

four were deductively identified and four were inductively identified (see Figure 4). They 

are presented first, followed by the results of the qualitative content analysis.  

 

Figure 4: Inductive and deductive thematic clusters 

 

                                                             
 

65 See Chapter 2, Section 3.2 for the description of qualitative content analysis. 
66 The qualitative content analysis codebook can be found in Appendix C and the CARs referred to 
in Section 6.2 below are available in Appendix D. 

Inductive Themes

• Equivalency of prior 
management to standards

• Impact on stakeholder 
relationships

• Absence of price 
premiums

• Frustration towards FSC's 
international orientation

Deductive Themes

• Proactive reasons for 
participation

• Reactive reasons for 
participation

• Field effects of standards 
compliance

• Management effects of 
standards compliance



Governing Public Forests with Private Standards 

 
 

99 

6.1 Themes in public forest managers’ relationships with sustainability 
standards 

6.1.1 Proactive reasons for participation 
 

A number of interviewees referred to proactive reasons for participating in sustainability 

standards certification, including both the hopes of attaining price premiums for the 

timber they would sell, as well as more broadly hoping to stimulate the local timber and 

paper production industries: 

“One of the biggest drivers for getting certified is to ensure that Minnesota 

provides a large base of certified fiber for the industry. And the second 

thing was that we wanted to make sure the loggers in the area cutting 

wood had the full opportunity to sell the wood to any market in the area 

that’s out there, if it’s an FSC market, an SFI market, whatever.”67 

 Another interviewee expressed that, in his opinion, “we were led to believe that we 

would see better prices, better markets, and a larger interest for our stumpage by being 

certified.”68 This thematic cluster illustrates that there was a belief among a group of the 

interviewees that certification against sustainability standards could proactively lead to 

a better economic situation for both their own forest management concerns, as well as 

the local industry of contract loggers, mills, timber companies, and paper manufacturers. 

This motivation for participating in sustainability standards is defined primarily by its 

proactive nature. These motivations are not connected to explicit requests from their 

trading partners, or as responses to significant economic challenges they were facing, but 

rather a general proactive choice to improve their situation. In this sense it is best 

understood as a voluntary and strategic choice. In addition, the forest managers 

expressing these reasons for participation were predominantly going through the 

certification process at an early stage. 69  As one interviewee stated, “[i]t was kind of 

implied that there’d be a premium at the time. That premium hasn’t really materialized 

as far as one can measure.”70 While the absence of price premiums will be dealt with 

below in section 6.1.7, this illustrates how the anticipation of premiums as a motive for 

participation was limited to those who joined at an early stage. 

 

                                                             
 

67 Interviewee I. Further information regarding the interviewees can be found in the Appendices. 
68 Interviewee N. 
69 This position was expressed by one interviewee who paraphrased the famous line from the 
1989 film Field of Dreams: “It was more speculative. We thought, if we build it, it will come.”  
70 Interviewee G. 
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6.1.2 Reactive reasons for participation 
 

In contrast to those who began using sustainability standards for proactive reasons, 

another group of respondents did so for primarily reactive reasons. These include 

reactions to: explicit requests from industry partners (local mills, major manufacturers), 

political directives from legislatures or governors, and significant economic challenges 

introduced by the financial and housing crises of 2006-2009. As a survey respondent 

noted, “[t]he counties were approached by industry to become certified due to some of 

the major paper product customers wanting/needing certified wood.”71 What separates 

this thematic cluster from the previous is the narrower possibility of options that the 

respondents experience in this latter case. The choice to pursue certification is less seen 

as a voluntary strategy, and more as a response to very explicit factors.  

The reactive reasons for participation are not necessarily in response to economic or 

political pressures on the public forest management alone; some also explain how 

economic pressures on the regional forest industry as a whole lead to certification. One 

interviewee explained their decision-making process at length:  

“Well how it got started was that in 2003 there was a paper machine shut 

down in northern Minnesota that cost about 300 jobs in Grand Rapids, 

kind of the center of the forests. The Governor got all concerned, rightfully, 

got concerned about it and so he formed a task force to look at the primary 

forest products’ competitiveness in Minnesota. So the mill heads all got 

together and made some recommendations, and one of them was that the 

State and Counties get third-party certified, that that would help their 

business.”72  

This perspective illustrates the location of public forest managers within a larger 

industry supply-chain, and the pressures that could cause them to react by participation 

in sustainability standards. Notably, in all three States, Governors took an active role in 

either establishing task forces that went on to recommend or initiate the certification 

process, or, in the case of Michigan, mandating that the State Forests become third party 

certified. It should also be noted, however, that these political pressures are not 

identified by all respondents in this cluster; some were reacting only to requests from 

business partners.  
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6.1.3 Equivalency of prior management to standards 
 

In their accounts of the process leading to their certification, public forest managers 

frequently expressed that they had believed their prior management systems (pre-

certification) to be generally in compliance with the standards that they were joining. 

They believed the compliance process would require primarily translation – rather than 

alteration – of their current management practices and systems into the language and 

format required by the standards. One interviewee described this as primarily impacting 

their documentation and record keeping practices:   

“Well we didn’t think we would be having to make a lot of changes to our 

actually on the ground prescription of management practices. We felt that 

the bulk of the changes were more on the housekeeping, office end of 

things; documentation, files, recording, hard copies, and that kind of 

stuff.”73  

The frequent belief that their “existing management practices would, for the most part, 

meet or exceed the requirements of the certifying bodies”74 corresponded with the belief 

that becoming certified would not result in any significant impacts or changes to their 

operations and ways of managing public forests.  

The belief that management practices were already sufficient to meet sustainability 

standards can also be understood as an influential driver for early adapters, as well as 

for determining which sections of larger forestry operations were the first to go through 

certification. For early adapters, establishing that their prior management systems were 

equivalent to the requirements in the forestry standards was an important strategy in 

reducing the costs of the compliance procedure and making the choice to proactively 

seek certification more attractive. Likewise, for complex public forests, it was common 

to first certify those sections which were already deemed to be managed using systems 

equivalent to the standards, in accordance to the same logic that early adapters followed. 

Thus, to summarize, for a large segment of the public forest managers in the scope of this 

study, the compliance procedure was a translation process, in which they had to show 

“how our existing systems met the intent of the standards rather than having to retool 

everything we are doing.”75  
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6.1.4 Field effects of standards compliance 
 

Given the widespread belief that management practices were equivalent to forestry 

standards prior to initial compliance procedures, one would be justified in hypothesizing 

that compliance resulted in few, if any, changes to forestry operations and management. 

The findings from the thematic analysis conducted for this study found that, although 

field operations remain very similar to the pre-standard period, there were a limited 

number of changes. Overall, the changes to field operations stem from the transition from 

voluntary to mandatory Best Management Practices (BMPs):  

“Allegedly I think BMPs were considered more optional, with the 

exception of direct water quality issues. The statute made it clear that 

direct water quality issues could become mandatory. But there were other 

BMPs that weren’t. But under the department’s interpretation of BMPs 

and the requirements of certification, they are taking the approach now, 

the certified group anyways, that BMPs are mandatory.”76 

While water quality BMPs were already considered mandatory, certification required 

public forest managers to abide by BMPs in all fields of their work.  

The introduction of mandatory BMPs is related to two other noteworthy changes in field 

operations that were consistently reported by interviewees: increased green tree 

retention practices and reduced pesticide and herbicide usage. Green tree retention is 

the practice of leaving living trees in the process of harvesting in order to provide 

microhabitats for other species until the forest regenerates. Although many respondents 

had been practicing different forms of tree retention in the past, the FSC standard in 

particular revised the requirements around retention:  

“We have always retained trees for lots of different reasons, but the fact 

that we called it green tree retention and the fact that we created some 

different standards on how much needed to be left, is being viewed as a lot 

more than we had in the past and that there is a serious impact.”77 

The serious impact that the interviewee speaks of is the concern that forest managers 

are retaining too many trees, and as such are being economically wasteful. Although this 

is a concern from industry actors that many interviewees were familiar with, there was 

wide agreement among them that there isn’t evidence of the green tree retention policy 

in FSC’s standard being harmful to their economic performance.  

Finally, there has also been a reduction of herbicide and pesticide usage among public 

foresters as a result of sustainability standards. FSC’s list of prohibited chemicals 
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includes chemicals which are legal and readily available to foresters and consumers, but 

standards compliance has led public foresters use fewer and less harmful chemicals, as 

well as explore non-chemical pest and invasive species management techniques. To 

summarize, although public forest managers felt that their operations would not need 

any significant changes to field operations in order to comply with sustainability 

standards, changes to BMP implementation, green tree retention and pesticide / 

herbicide usage were commonly reported.  

 

6.1.5 Management effects of standards compliance 
 

While there were relatively few changes to field operations as a result of standards 

compliance, the thematic analysis identified significantly more effects on office-based 

management activities. The management effects of sustainability standards can be 

categorized as: improved documentation, externalization of obligations, and resolution 

of internal disagreements. The first category, improved documentation, was by far the 

most significant impact of voluntary standards reported by the interviewees. Without 

exception public forest managers reported that sustainability standards required more 

rigorous and formal documentation than they had previously practiced. One interviewee 

found that the heavy focus on documentation was the primary characteristic of 

sustainability standards for him: “I see it more as a paper exercise to better document 

and justify forest management.”78 But the emphasis on documentation has often been 

experienced as a positive improvement to their work, rather than merely a “paper 

exercise.” Another interviewee expressed this positive view: 

“We do better reports, we do a better job of documenting what we do. I 

know during the original assessment, the auditors said, ‘you know, you 

guys do a great job in the field, you just don’t write anything down.’ Now 

we do that and that’s now typical. So our management planning and 

documenting policy, putting our policies all together, I think that 

improved dramatically because of certification.”79   

For example, some interviews explained that better documentation of tree retention 

practices helped improve their decision making and justifications for why they retained 

trees when they did. Whether positively or negatively experienced, the heavy emphasis 

on documentation in sustainability standards had significant effects on the management 

of public forests.  
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A second effect on management that was attributed to sustainability standards stems 

from the externalization of obligations that occurs when a forest manager enters 

certification. One interviewee explained how certification introduced a third party to 

check on their performance pursuing previous commitments:  

“The commitments were there. If you look at the state statutes and the 

administrative rules and so forth, and they are all pretty much right in step 

with the objectives of forest certification. It’s just that without any external 

party coming in and watching and kind of reminding you about your 

obligations, things don’t happen as quickly and as thoroughly. So yea, it is 

more about process and follow through.”80  

This externalized obligation feature, vis-à-vis the auditing process, was widely reported 

as an effect on public forest management. It is further in line with the belief that 

management practices, at least formally, were already in compliance with the standards’ 

requirements, and that compliance was better understood as a more thorough practice 

of the formal management policies. The anticipation of future audits, coupled with the 

importance of remaining certified, provided public forest managers a way of 

externalizing the obligations and goals they set for themselves. In short, “[o]ften times 

the findings aren’t implementing something new, often times it’s just forcing members 

to implement what we said we were going to do.”81  

Following from externalized obligations, the third effect on management originating 

from sustainability standards was a resolution of internal disagreements and struggles 

within forestry departments, as well as in the larger structure of county governments 

and state natural resource management departments. Within forestry management 

departments there are inevitably disagreements about management decisions from time 

to time. Due to the externalization of obligations vis-à-vis the auditor, these 

disagreements can be resolved through reference to the previous audit and 

requirements in sustainability standards. The more interesting variation of this finding, 

however, deals with disagreements or struggles between departments or other public 

offices. A number of respondents noted that the importance of sustainability standards 

gave their management team leverage against other departments, forcing others to 

reprioritize or take actions that they had been delaying or avoiding. For example, one 

interviewee described how references to future audits were used to convince another 

administrative division to complete a planning task:  

“In some cases its providing leverage to our sister division, the land 

management division, that they have to start allocating resources to get 

that planning done or making that a high priority for their staff so they 
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actually do it, so that it’s not the last thing they do if they get time, but that 

it’s the first thing they do cause we are committed to do it, or otherwise 

we have a major corrective action that threatens our certificate.”82    

Along similar lines, another interviewee noted that their forestry department was able 

to use certification – and the threat of losing it – as leverage against the state legislature 

for funding. To summarize, forestry standards have had significant effects on office-

based management activities and relationships of public forest managers. 

 

6.1.6 Impact on stakeholder relationships 
 

Aside from direct effects on management, the use of sustainability standards has had a 

moderate effect on the relationships between public forest management, on the one 

hand, and constituents, environmental organizations, and industry members, on the 

other. While, in general terms, industry members have been supportive of certification 

among public forest management (and in some instances have been involved in the initial 

decision to pursue certification), there were also a number of interviewees who noted 

growing frustration with certification among the loggers and mills with whom they trade. 

New chain-of-custody rules in FSC’s standards have created new requirements for mills 

that they feel are unnecessary and result in additional costs. One interviewee explained 

the predicament of loggers in this situation:  

“Loggers feel like they get squeezed from a lot of different directions with 

regulations, both from us as land managers saying we want you to do it 

this way and it may cost them more to do it the way we think it is proper. 

And they may not get any more compensation. And now they feel like they 

are getting squeezed by FSC certification. There are some pretty powerful 

interests that aren’t happy with the situation and would like it to 

change.”83 

In summary, while industry members are generally supportive of certification – for the 

competitiveness it brings to the regional actors in the global industry – there are also 

negative feelings regarding the burdens that it has created for them, despite feeling like 

third parties to sustainability certification. 

Public forest managers reported a more consistently positive development in their 

relationships with constituents and environmental organizations, as a result of 

certification. Some expressed that constituents and environmentalists had positively 
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reacted to their sustainability certification. Others, however, found certification to be a 

helpful strategy to stave off critique from constituents or environmentalists. One 

interviewee described that, “being certified kind of took a tool out of their tool box. All of 

a sudden there was a standard that we were following and we were being audited, and 

then law suits become a bit more difficult.”84 Thus, sustainability standards have been a 

way to both improve relationships with constituents and environmentalists, as well as a 

strategy to stave off possible criticism. In summary, while the relationships between 

industry members, constituents, and environmentalists have generally improved due to 

certification, the experiences have considerable variance. It should also be stated that a 

number of interviewees, particularly from smaller public forests, reported there being 

no changes, that they had never had problematic relationships with these groups, and 

that experience has continued since their participation in sustainability standards.  

 

6.1.7 Absence of price premiums 
 

With the reasons for, and effects of, participation in sustainability standards addressed, 

the last two thematic clusters deal with prominent frustrations or complaints that were 

expressed by the interviewees. The first concerns the absence of any price premiums for 

certified materials. As stated above, forest managers that began using sustainability 

standards were more prone to believing in the future of price premiums for certified 

wood. As these premiums failed to develop, latter participants no longer came to expect 

it. One interviewee summarized the situation well:  

“There is some marketing that suggests that there will be some previous 

price on certified wood and that consumers, once they learn about the 

certified product, will be willing to make that choice as a consumer and 

pay more for it. In reality, I think a lot of people didn’t expect that. And in 

reality it hasn’t really borne out that way.”85  

This has, understandably, been a source of frustration. Sustainability standards have 

introduced costly changes to public forest management, and in turn the economic 

benefits have been maintenance of trading partners and market share, rather than any 

increases in profit. While certified paper and timber products might be a niche market at 

the consumer level, for public forest managers it is better understood as “a cost of doing 

business”86 or “a prerequisite for a competitive forest products industry.”87 Since it is not 
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seen as an extra step, but rather the new minimum, price premiums are neither 

experienced nor expected.   

 

6.1.8 Frustration towards FSC’s international orientation 
 

Lastly, a second group of complaints arose around the international orientation of FSC 

and its policies. Although the FSC structure allows for the tailoring of its standards for 

each national context (see section 2.2 above), there is still a feeling that some of FSC’s 

requirements are overly restrictive because of unnecessary requirements that don’t fit 

the North American context. For example, requirements around the chain-of-custody 

requirements were frequently found to be unnecessarily stringent. One respondent 

stated, “[t]hat’s one thing that still really concerns me with FSC, it’s how they are treating 

the CoC [chain-of-custody standard] in North America. I’d really like to see FSC US stand 

up and say, ‘Look we aren’t Vietnam or Laos, we don’t have the same risks.’”88 In short, 

while respondents could understand the utility of stringent standards in regulatory 

contexts where the risks of non-compliance were very high, they argued that they were 

unnecessary in the United States.     

 

6.2 Patterns in FSC Corrective Action Requests 
 

The second analysis in this case study focuses on a series of nearly three hundred 

Corrective Action Requests (CARs) found in the yearly FSC audit reports that the public 

forest managers in this case study are required to undergo as a condition for retaining 

their certificate of compliance with FSC standards. The CARs are essentially dialogues 

consisting of an auditor’s request for particular actions (to bring the audited forest 

manager into compliance with the FSC standard) and a response from the forest manager 

as to how they have remedied their previously non-compliant actions. As such, these 

dialogues provide an illustrative base of empirical evidence as to what kinds of effects 

private forestry standards are having on public forest management in the scope of this 

study. 

The analysis was conducted using the qualitative content analytic procedure developed 

by Margrit Schreier.89 In short, this entailed a process of coding each CAR dialogue along 

two separate dimensions: the area of management upon which the audit made the CAR, 

and the type of response the CAR was met with by the public forest manager (an 
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overview of the coding schemes for each dimension is provided in the Appendices). The 

coding scheme for the first dimension was borrowed, and slightly amended for the North 

American context, from a previous study; the coding scheme for the second dimension 

was developed inductively for this study.90 An expanded account of this analytic process 

is provided in Chapter 2.91 

The results of this analysis will be presented in the following three sections. The first will 

present the two most predominant types of CAR responses found in the audits and the 

areas of management that they most commonly dealt with. The second section will 

present findings specifically related to institutional CAR responses. The third section will 

present findings related to CARs and responses that deal with the role of external parties 

and stakeholders in public forest management decision-making processes. Examples of 

representative CARs referred to in the sections below are reproduced in Appendix D. 

 

6.2.1 Explaining and developing policies    
 

The most common responses to CARs in the audits fell overwhelmingly into either 

‘Explain or implement current practices’ or ‘Altering or developing new management 

policies.’92 Together, these two categories accounted for more than half of the CARs. 

Table 2 below provides an overview of the most common management areas for which 

these responses were used and examples of CARs that are illustrative of each 

Area/Response intersection (these CAR examples are reproduced in the Appendices).  

Given the common belief that forest management practices were already achieving the 

requirements of sustainability standards prior to becoming certified (described above in 

Section 6.1.3), the prevalence of CAR responses that fit under ‘Explain or implement 

current practices’ comes as no surprise. These responses were most commonly used in 

response to CARs that dealt with the treatment of sensitive ecological sites (High 

Conservation Value Forest, or HCVF), the utilization of Management Plans, and 

Monitoring Systems. This category of CAR responses illustrates that, for some issues, 

forest managers only needed to provide further explanation of their practices or 

implement actions that they had already been planning to do. CAR #263, for instance, 

contains a response in which the forest manager only needed to provide an update on 

their ongoing development of a Master Plan for their forest management strategy. CAR 

#112, on the other hand, only required the forest manager to respond with clarification 

as to which of their Standard Operating Procedures (SOPs) contained their written 
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monitoring protocol. The importance of this category of CAR responses is that no 

substantive changes are being introduced to public forest management. Instead, they 

illustrate the frequent need to explain and justify how current practices are already 

compliant with standards.  

In contrast, the other overwhelmingly common CAR response were categorized under 

the theme ‘Alter or develop new management policies.’ This group of CAR responses 

suggests that substantive changes to management practices were at times necessary. 

Table 2 below provides an overview as to which management areas were most 

commonly responded with changes to management policies. It is noteworthy that these 

are predominantly concentrated into three field activities issues and two management 

system issues. Sensitive sites, the treatment of woody debris (including tree retention), 

and the development of roads and trails for harvest purposes (and their effect on soil and 

water quality), were the field activities issues that most commonly were met with 

changes to management policies. This finding suggests that compliance with 

sustainability standards has had substantial effects in these areas on forest management. 

For instance, CAR #90 illustrates an instance in which the public forest manager was 

required to develop a process for identifying and implementing protective management 

for HCVF sites. Likewise, CAR #130 includes a more stringent policy regarding acceptable 

soil erosion caused by vehicles in harvesting operations. Thus, while this provides 

evidence that standards compliance does introduce changes to environmental practices, 

they are limited to a small set of issues. 

There were also a concentration of ‘Alter or develop new management policy’ responses 

dealing with management plans and monitoring systems. For instance, in CAR #51 the 

respondent introduced a new protocol for environmental impact assessments prior to 

harvesting, and in CAR #102 a new monitoring protocol was developed, “to ensure that 

harvest administrators were inspecting active harvest areas frequently enough to 

minimize adverse site impacts.” These categories of cases show elements of a 

formalization process by which common practices or aspirations are being formalized 

into written protocols, with the goal of achieving more consistent management.  

Finally, there was a small set of ‘Alter or develop new management policy’ responses to 

CARs dealing with compliance to legal requirements, which is particularly relevant to 

this socio-legal analysis of sustainability standards. In these instances, public forest 

managers were required to introduce new policies in order to ensure that their 

operations were in compliance with local, state, and federal laws. For example, in CAR 

#249 a change of language in sales contracts with Timber Purchasers was required to 

ensure that, “[t]he Purchaser shall at all times comply with all federal, state and local 

laws, ordinances and regulations in effect during the period of the contract.”93 The few 

examples of this type of CAR dialogue illustrate the depth of effects that sustainability 
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standards can have, exceeding well beyond environmental and social practices into the 

contents of sales contracts. 

 

Table 2: Examples of most frequent CAR responses with total number of CAR dialogues applicable to each box in 
parentheses 

Area of CAR / Response Explain/Implement Practices Alter/Develop Policies 

Sensitive Sites #198 (20) #90 (11) 

Woody Debris N/A (1) #70 (13) 

Roads & Trails N/A (3) #130 (10) 

Management Plan #263 (20) #51 (16) 

Monitoring #112 (13) #102 (12) 

Compliance with laws N/A (2) #249(5)* 

Communication & conflict 

resolution with stakeholders 

#62 (9) N/A (7) 

 

 

6.2.2 Institutional effects of compliance  
 

A very small portion (~5%) of the CAR dialogues required institutional responses from 

forest managers – in particular, changes to staffing levels, financing, and task 

organization. Though these responses could easily be written-off as exceptional outliers, 

they also can illustrate the exceptional effects that standards can have on forest 

management bodies, stretching into the core structures of the management body itself. 

An overview of these CAR dialogues is provided in Table 3 below. 

The first set of responses, ‘Changes to staffing,’ was found in relation to CARs dealing with 

sensitive sites and management plans. In these instances, CAR responses were defined 

by the introduction of new staff to the forest management body; hiring new employees 

was considered to be essential to addressing the noncompliance. In the second set of 

institutional responses, ‘Changes to financing,’ forest managers secured additional 

financial resources as a direct response to the CAR. For instance, in CAR #182 the auditor 

stated, “DNR must improve staffing/funding levels or find other ways to address this 

chronic problem of not being able to accomplish key management objectives within 
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publicly stated timeframes.” 94  The forest manager’s response included extensive 

financial acquisitions from various different administrative departments. The third set 

of responses, ‘Changes to the organization of tasks and duties,’ was found in CARs dealing 

with the Management plans of forest managers. As seen in CAR #124, auditors required 

the forest manager to “commit sufficient department resources to complete the three 

eco-regional plans by the announced completion dates,” which was responded to by 

shifts in task assignments to prioritize the eco-regional plan development.95 These three 

sets of responses show that, in very limited instances, compliance with sustainability 

standards reaches beyond social and environmental policies to directly require changes 

to the staffing, financing and task organization of forest management bodies.      

 

Table 3: Institutional CAR responses with total number of CAR dialogues applicable to each box in parentheses 

Area of CAR/Response Staffing Financing Task Organization 

Sensitive Sites #166 (2) - (0) - (0) 

Roads & Trails - (1) #185 (2) - (1) 

Management plan #251 (3) #182 (2) #124 (3) 

 

 

6.2.3 External parties in forestry management 
 

The third category of findings in this CAR analysis concerns an isolated, yet significant 

and topically relevant, result concerning communication with, and the participation of, 

external parties in the decision-making processes of public forest management. The most 

commonly found Area/Response pattern was CARs dealing with ‘Communication and 

conflict resolution with stakeholders’ that were responded to with ‘Improvements in 

external communication.’ This specific CAR pattern was identified 25 times (or in ~8% 

of the CARs). In CAR #148, a typical example of this pattern is presented. In that instance, 

auditors required the forest manager to “[r]eview and revise methods for outreach to 

Native American tribes with an aim at securing a higher level of response and 

collaboration, by employing more culturally appropriate consultative procedures.”96 For 

this CAR, the auditors deemed actions that fit under the theme ‘Explain or implement 

current practices’ to be insufficient, and the forest manager was required to hold a 
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specific meeting to revise their communication practices with Native American tribes or 

face suspension of their certificate. Similar improvements to external communication 

practices were implemented in response to CARs concerning Management plans as well.  

In a small number of instances, CARs concerning ‘Communication and conflict resolution 

with stakeholders’ went beyond improvement in communication practices, and actually 

included ‘Changes to the role of external parties in decision making.’ In CAR #118, 

auditors required a forest manager to “[d]emonstrate continuing progress … in inviting 

tribal participation in the identification of tribal resources and the development of 

appropriate management prescriptions as well as monitoring of the impacts of 

management on tribal resources.”97 The outcome was a series of negotiations between 

the forest management body and tribal governments that would, “result in a much more 

institutionalized and active level of cooperation and collaboration between the federally 

recognized tribes and field managers of state forest units.”98 This last group of findings 

illustrates that complying with sustainability standards can reach beyond environmental 

and social management policies, and beyond institutional designs (financing, staffing and 

task organization), and directly affect the composition of decision-making procedures 

and transparency (external communication) in public forest management. 

 

Table 4: CAR responses concerning external parties and communication with total number of CAR dialogues 
applicable to each box in parentheses 

Area of CAR/Response External Communication Role of External Parties 

Communication & conflict resolution 

with stakeholders 

#148 (25) #118 (6) 

Management plan #58 (9) - (0) 

 

 

7 Assessing the regulatory and coordinative characteristics of 
forestry standards 

 

The two analyses presented above provide a sound set of evidence for assessing the 

regulatory and coordinative functions of the sustainable forestry standards in this study. 
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This assessment will be presented along the four dimensions of investigation in the case 

study: the reasons for participation, effects of participation, source of standard content, 

and content of conflicts or disagreement among the sustainability standard community. 

 

7.1 Voluntary standards, de facto required 
 

The findings from the thematic analysis point towards an early coordinative function of 

the sustainability standards in this case study. Initial participants were attracted to the 

standards due to the potential of gaining access to price premiums and niche markets. 

These proactive participation reasons are illustrative of the coordinating function that a 

standard can have for an industry by acting as a signal and gatekeeper to the market for 

sustainable products. This function emphasizes the voluntariness of their participation 

early on in the development of sustainability standards.  

However, as the importance of sustainability standards in the forestry products industry 

grew, the reasons for participation began to shift. Public forest managers were no longer 

contemplating sustainability standards as strategies for achieving better trading 

opportunities or prices. Instead, there were direct and explicit requests that they become 

certified, or else lose their trading partners. Others were directed by political leaders to 

become certified as a measure to prevent further recession in the industry. In short, the 

voluntariness of participation decreased as forest managers made reactive decisions. The 

normative force of sustainability standards is now widely considered “a cost of doing 

business” rather than any particular strategy. While it is a formally voluntary 

organization, in terms of market forces participation in at least one sustainability 

standard program is de facto a requirement within the scope of this study for any large- 

or medium-scale forest manager. As such, the regulatory function of the sustainability 

standard has developed to the point that sustainability standards now hold a potential 

regulatory voice for determining production practices in the industry. The question that 

follows is whether or not that regulatory potential has been mobilized to introduce 

changes, or if it has instead green washed pre-existing practices by labeling them 

sustainable? 

 

7.2 Isolated effects 
 

In terms of the effects that compliance with sustainability standards has had on public 

forest managers, the assessment points towards a limited regulatory function for 

isolated issues. The qualitative content analysis illustrates the prevalence of the theme 

‘Explain and implement current practices’ as a response to CARs. This is a clear indicator 

that the standards could often be met through a rhetorical or descriptive exercise, 
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without changes to policy. The findings in the thematic analysis point to the widely 

shared need to improve documentation and policy formalization in forestry 

management. These effects most likely would not require substantive policy changes, but 

instead improve the consistency and implementation of intended forest management 

policies and activities. However, the argument here is that some of the most significant 

findings suggest that the regulatory potential of the sustainability standards have not 

been widely mobilized. Instead of requiring changes to environmental and social 

practices, the general findings are that compliance could be met through explanation, 

documentation, and formalization of pre-existing practices.  

That being said, concrete operational changes in a number of areas were widely reported. 

Between the audits and interviewees, it is clear that compliance with the sustainability 

standards has resulted in a reduced use of chemical pesticides, changes to tree retention 

policies, changes to conservation policies for HCV sites and other biologically sensitive 

sites, and increased requirements regarding soil erosion and water pollution due to 

forest trails and roads used by heavy machinery. Though this is far from a comprehensive 

set of changes to environmental policies, it is sufficient evidence to conclude that the 

regulatory potential of sustainability practices has, in isolated areas, been mobilized to 

require behavioral changes from standards users to which the users themselves had not 

previously aspired. That is to say, these standards have exercised a regulatory function 

in these isolated areas.  

Furthermore, and perhaps of even more theoretical significance, compliance with 

standards have caused effects beyond documentation, formalization, or policy changes. 

The qualitative content analysis shows that, in limited instances, compliance has 

required changes to the transparency and power structures of public forest 

management. Increased publication and active communication of management decisions 

to key stakeholders has been required for compliance. In addition, auditors have 

required forest managers to include participation of stakeholders, particularly Native 

American tribes, in their decision-making processes. These examples go beyond changes 

in social responsibility policies, as they affect the access and distribution of decision-

making powers in public forest management. They demonstrate the mobilization of a 

regulatory function over the governance structures of public forest management. 

 

7.3 The source of standards and conflicts of interest 
 

The tension between coordinative and regulatory functions can also be assessed with 

respect to the process of standard development and revision. In particular, they concern 

the extent of control that standard users (public forest managers) have over the content 

of the standards that they must comply; this is the traditional conflict-of-interest 
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problem associated with self-regulation. 99  The access of public forest managers to 

standards development and revision was not explicitly addressed in the above analyses. 

It was widely reported that they did not have any substantial participation in 

determining the content of the standards. Only state-level foresters reported providing 

feedback from their own experiences in formal notice-and-comment procedures on a 

regular basis. The low participation of these public forest management officials might 

stem from the FSC’s emphasis on its nongovernmental status, which prohibits formal 

membership for national public officials. 100  Though this does not apply to State and 

County public officials, it may contribute to an informal barrier to broader participation 

in the FSC US organization. 

In an exceptional case, one of the earliest adopters of the FSC standard in North America 

reported having close ties to FSC US, having giving extensive informal feedback in early 

standard revision processes, and having tested preliminary standard versions for FSC 

US. Aside from this exceptional case, the common experience was that the public forest 

managers had no control over the requirements of the standards. To that extent, the 

regulatory function of the standard continues to be predominant. This lack of control is 

linked to frustrations with the international orientations of FSC’s standard, the subject of 

the last dimension of investigation. 

 

7.4 Conflicts and frustration with sustainability standards 
 

The public forest managers in the scope of this study frequently shared frustrations 

stemming from the international orientation of FSC and its standard. This could be 

considered further evidence of the understood separation between them, as standard-

addressees, and the FSC US organization as the source of the standard. By applying a 

standard which is adapted from a globally applicable structure of FSC’s Principles and 

Criteria, public forest managers felt that the FSC US’s Standard introduced irrational and 

unnecessary requirements in their work. A prominent example is the requirement to 

establish evidence that public forest management personnel, and contracted personnel, 

are treated in accordance to norms set by, amongst others, the International Labour 

Organization. Their opinion was that, while this might be necessary in the context of 

developing countries, it should be expected that US labor laws already meet or exceed 

such international norms. In short, this type of frustration towards irrational, 

internationally oriented policies is evidence of frustration towards the stringency of the 

standard.  
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Lastly, there is a long-standing frustration towards the lack of premium prices for 

sustainably certified timber. Although late-adopters to the standard no longer 

anticipated premium prices, there is still frustration towards the understanding that they 

are expected to do more (in terms of documenting, reporting, and communicating with 

stakeholders) without receiving price premiums as a compensation for these additional 

management tasks. Together, both of these frustrations with sustainability standards 

suggest that the public forest managers seek a more coordinative function from the 

standard – that is to say, a standard in which participation is profitable. However, the 

continued prevalence of these frustration suggests that the standards have continued to 

have a regulatory function in which a commitment to labor standards, even when 

possibly redundant, is prioritized over flexibility.101      

8 Conclusion: The normative influence of standards 
 

The above analyses have provided valuable insight into how voluntary sustainability 

standards have become de facto requirements for public forest managers in the Great 

Lakes region. Moreover, it has been demonstrated that they also have made significant, 

though isolated, impacts on the environmental practices, institutional organization, 

transparency, and distribution of governance power in public forest management. These 

findings have been drawn together to identify the predominant regulatory function of 

sustainable forestry standards among public forest management in the Great Lakes 

region. 

Returning to the two concerns – or risks – involved in the conceptualization of standards 

as either regulatory or coordinative, it is necessary to conclude that sustainable forestry 

standards in this context are not simply green washing previous practices.  Although 

explanation or formalization of previous practices was often sufficient to demonstrate 

compliance with the standards, there was also clear evidence of these standards being 

capable of steering the behavior of public forest managers beyond their own intentions. 

Furthermore, these changes were introduced in an already crowded regulatory 

environment, which further supports that conclusion that these standards can, and do, 

regulate behavior.  

The findings in this study correspond to the concern that the normative influence of 

sustainability standards are underestimated due to their formally voluntary status and 

locus in private membership organizations. This case study raises a skeptical perspective 

on this formalistic understanding of sustainability standards, and instead claims that 

they are capable of regulating the behavior of forest managers, even outside of the 
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context of public regulatory gaps. As such, their significance as normative tools in the 

governance requires more serious attention. 

This case provides an example of regulatory structures emerging from within the 

economic systems, normatively separated from state legal systems. To this extent, it is 

an exceptional illustration of Gunther Teubner’s lex mercatoria in action, and it 

empirically confirms a number of studies theorizing the possibility of sustainable 

forestry standards acting as a form of lex mercatoria.102 Within the ambit of the broader 

project, it serves as a starting point for understanding the potentially powerful 

regulatory function that sustainability standards might have in other sectors as well. It 

does not, however, suggest that other standards will manifest the regulatory functions 

found in this case.  
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Chapter 4: Certifying Global Palm Oil 
Production – The case of the Roundtable on 
Sustainable Palm Oil 

 

In this chapter the Roundtable on Sustainable Palm Oil provides a second example of a 

voluntary sustainability standard. With a largely similar organizational structure as the 

Forest Stewardship Council, this second case study examines the same coordinative and 

regulatory functions in the palm oil standard. Although the palm oil industry faces a 

unique set of environmental and social concerns, as well as a unique history of critique 

from activists, environmentalists and governments, the sustainability standard faces 

similar challenges as forestry standards in having to negotiate the path between enabling 

producers with sustainable practices to be economically successful, yet still maintaining 

a restrictive capacity to limit unacceptable practices. In section 1, an introduction to the 

Roundtable on Sustainable Palm Oil and the palm oil industry is provided. In section 2, 

the possible regulatory and coordinative characteristics of sustainability standards are 

mapped onto the palm oil context and previous literature is explored. In section 3 the 

methodology of the case study is presented, and in section 4 the results of a thematic 

analysis of interview data and a qualitative content analysis of corrective action requests 

is presented. Finally, in section 5 the findings are interpreted to determine the regulatory 

capacity of this sustainability standard. Unlike the forestry standards in the previous 

chapter, the findings in this case study illustrate that the palm oil standard has largely 

failed to develop a regulatory capacity, and instead operates as a coordinative initiative 

for large palm oil producers. 

    

1 Introducing the RSPO 
 

Established in 2004 as a non-profit association under Swiss law, the RSPO has managed 

sustainability standards for palm oil production since 2008. 1  The initiative began 

informally, as a series of meetings between the German Chapter of the World Wildlife 

Foundation (WWF), a trade association of Malaysian palm oil producers, Unilever and a 

number of other major Western retailers and Asian producers. Together, these initial 

actors began what has become a global initiative to “transform the markets by making 
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sustainable palm oil the norm.”2 In addition to Unilever, the earliest involved actors in 

the initiative include the prominent retailers Nestlé, Tesco, and Cargill. While WWF and 

a number of other environmental organizations have supported the RSPO, Greenpeace 

has remained critical of the initiative. 3  Most notably, Greenpeace launched its Dove 

Onslaught(er) campaign against Unilever in 2007, accusing Unilever of purchasing palm 

oil from RSPO-certified producers 4  that are involved in the destruction of primary 

rainforests in Indonesia and threatening the extinction of orangutans.    

RSPO has been characterized as a multi-stakeholder organization from the outset, rather 

than an activist or industry dominated organization.5 This characteristic is still reflected 

in the seven groups of stakeholders that RSPO includes as Ordinary Members in its 

organization: oil palm growers, palm oil processors and/or traders, consumer goods 

manufacturers, retailers, banks and investors, environmental/nature conservation 

NGOs, and social/developmental NGOs. Together, the Ordinary Members constitute the 

RSPO General Assembly (GA), the primary decision-making body within the organization 

(see Figure 1 below). The GA meets annually and is tasked with the following 

responsibilities: electing the members of the Board of Governors, electing the auditor of 

RSPO, establishing the principle guidelines for the general policy of RSPO, deciding on 

proposals from the Board of Governors, recommending the establishment of Committees 

and Working Groups to the Board of Governors, and approving RSPO annual accounts 

and budgets. 6  There are currently more than 1,000 Ordinary Members eligible to 

participate in the RSPO General Assemblies. In order for decisions to be taken, a quorum 

of 80 Members must be present or actively E-voting. Voting is conducted as an entire 

body, without any of the proportional balancing between interest groups or geographic 

regions that takes place in the FSC General Assembly.  

 

                                                             
 

2 Roundtable on Sustainable Palm Oil, ‘Who We Are’ <http://www.rspo.org/about/who-we-are> 
accessed 11 March 2015. 
3 Greetje Schouten and Pieter Glasbergen, ‘Creating Legitimacy in Global Private Governance: The 
Case of the Roundtable on Sustainable Palm Oil’ (2011) 70 Ecological Economics 1891, 1897; 
John McCarthy and Zahari Zen, ‘Regulating the Oil Palm Boom : Assessing the Effectiveness of 
Environmental Governance Approaches to Agro-Industrial Pollution’ (2010) 32 Law & Policy 
153, 166–168. 
4 For the purpose of this study, the term “producers” refers to actors involved in cultivating and 
or milling palm oil.   
5 This is what Djama, Fouilleux and Vagneron classify as the third category of voluntary 
standards, which have been the most prominent sort since the turn of the century. “These 
standards are midway between early social movement oriented standards and retailer standards 
in the field of food safety.” See Marcel Djama, Eve Fouilleux and Isabelle Vagneron, ‘Standard-
Setting, Certifying and Benchmarking: A Governmentality Approach to Sustainability Standards in 
the Agro-Food Sector’, Governing through Standards: Origins, Drivers and Limitations (Palgrave 
Macmillan 2011).  
6 Roundtable on Sustainable Palm Oil, ‘Statutes’ s 9(d)(vi). 
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Figure 1: RSPO’s organizational structure7 

 

 

The Board of Governors consists of sixteen Ordinary Members elected from within each 

of the seven categories of Members; oil palm growers elect four seats, while the 

remaining six categories each elect two seats. The Board of Governors are elected for a 

period of two years, and are empowered by the GA and RSPO Statute to take the following 

actions: direct and control the management of RSPO, execute the decisions of the GA, 

establish guidelines for the activities of Working Groups and committees to be approved 

by the GA, control RSPO expenses, prepare the budgets and annual accounts to be 

approved by the GA, and to take the enact the GA’s responsibilities in case of emergency.8 

Through the establishment of committees and Working Groups the Board of Governors 

is capable of steering the medium-term development of RSPO’s policies and activities. 

Employees of the RSPO Secretariat are appointed and overseen by the Board of 

Governors. The Secretariat’s primary task is the day-to-day management of the 

organization, including maintain databases of the certificate holders, managing 

communications, and maintaining RSPO’s public relations and website. Furthermore, the 

Secretariat works in close collaboration with active Working Groups and committees.  

 

1.1 RSPO’s palm oil production standards  
 

RSPO uses a generic set of Principles and Criteria (P&C), adopted in 2005, which forms 

the backbone of their standard. The P&C are structured around eight core Principles of 

                                                             
 

7 The graphic is taken from RSPO’s website. See Roundtable on Sustainable Palm Oil, ‘Who We 
Are’ <http://www.rspo.org/about/who-we-are> accessed 11 March 2015. 
8 Roundtable on Sustainable Palm Oil, ‘Statutes’ 11(h)(iii). 
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sustainable palm oil production: commitment to transparency, compliance with 

applicable laws and regulations, commitment to long-term economic and financial 

viability, use of appropriate best practices by growers and millers, environmental 

responsibility and conservation of natural resources and biodiversity, responsible 

consideration of employees, smallholders and other individuals and communities 

affected by growers and mills, responsible development of new plantings, and 

commitment to continuous improvement in key areas of activity.9 Criteria are developed 

for each of these individual Principles, and together this constitutes the generic P&C.   

National Interpretations (NI) and Local Indicators, tailor the generic P&C to particular 

national and local contexts by establishing Indicators and Guidance corresponding to the 

P&C (see Figure 2 below). To this extent, the structure of RSPO’s standard system is 

remarkably similar to the Forest Stewardship Council’s standard system discussed in the 

previous chapter.10 RSPO has currently approved eight National Interpretations of the 

Principles and Criteria, and a similar number of Local Indicators that could eventually 

become National Interpretations.11 Like many sustainability standards, RSPO provides 

both standards for the production process of palm oil (mainly the agricultural growth of 

oil palms, and the subsequent milling process), as well as standards for tracing 

sustainably produced palm oil through a supply chain (often called a Chain-of-Custody 

standard). In addition, RSPO has offered tailored standards for smallholders and 

groupings of smallholders since 2009-2010. As of March 2015, there are 57 RSPO 

certified producers of palm oil, which collectively account for approximately 18% of the 

total global production of palm oil.12 Of these producers, the vast majority is located in 

Indonesian and Malaysia, which together account for 90% of RSPO certified palm oil.13    

 

                                                             
 

9 Roundtable on Sustainable Palm Oil, ‘Principles and Criteria for the Production of Sustainable 
Palm Oil’ (2013) <http://www.rspo.org/resources/key-documents/certification/rspo-
principles-and-criteria#> accessed 11 March 2015. See also Lena Partzsch, ‘The Legitimacy of 
Biofuel Certification’ (2009) 28 Agriculture and Human Values 413, 418–419. 
10 See the relationship between the Forest Stewardship Council’s international principles and 
criteria, and the national indicators in section 2.2 of Chapter 3. 
11 National Interpretations exist for the following countries: Colombia, Ghana, Honduras, 
Indonesia, Malaysia, Papua New Guinea, Solomon Islands, and Thailand. Local Indicators are used 
in countries with very few palm oil producers, or to provide further specifications for a particular 
region of a country that already has a National Interpretation. 
12 These are RSPO’s own figures. See Roundtable on Sustainable Palm Oil, ‘Impacts’ 
<http://www.rspo.org/about/impacts> accessed 11 March 2015. 
13 On the uneven uptake of RSPO certification see McCarthy and Zen 168. 
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Figure 2: The structure of RSPO's standards 

 

 

Interestingly, the procedure for the development and revision of the RSPO standard is 

not described in RSPO’s Statutes or in other governing documents of the organization. 

However, in practice the General Assembly and the Executive Board is committed to 

revising the RSPO P&C every five years, which was most recently done in 2013. A multi-

stakeholder task force was given the responsibility of assembling a proposed revised 

standard, which was also submitted to two public consultations and eventually was 

accepted by the Executive Board (unanimously) and the General Assembly (210-6) in 

2013.14 Input from other working groups and technical committees within the RSPO 

structure were also solicited in this process. The new RSPO P&C are applicable in all 

countries. NI are given 12 months to be revised in light of the changes to the P&C, and 

producers are given an additional year to become compliant with the new NI and P&C. 

Although it was not explicitly stated in the minutes of the General Assembly, it is assumed 

that the next P&C revision will take place by 2018.   

There are four supply chain, or chain-of-custody, models elaborated in RSPO’s Supply 

Chain Standard (in order of stringency): identity preserved, segregated, mass balance, 

and book and claim.15 Although this standard falls outside the scope of the study, it is 

necessary to provide a basic characterization of each model in order to understand why 

they have become a source of controversy. The Identity Preserved supply chain model 

requires a supply and tracing system that isolates certified palm oil from a single source 

                                                             
 

14 Roundtable on Sustainable Palm Oil, ‘Draft Minutes Extraordinary General Assembly of RSPO’ 
(2013) 5. 
15 Roundtable on Sustainable Palm Oil, ‘RSPO Supply Chain Certification Standard’ (2014); 
Roundtable on Sustainable Palm Oil, ‘RSPO Supply Chains’ 
<http://www.rspo.org/certification/supply-chains> accessed 12 March 2015. 
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through to the end user. The Segregated model requires a supply and tracing system that 

isolates certified palm oil from a number of different sources through to an end user. The 

Mass Balance model requires a system in which certified palm oil is blended non-

certified palm oil before arriving to the end user. Finally, the Book & Claim does not entail 

any traceability, and instead certified growers sell GreenPalm certificates to 

manufacturers and retailers regardless whether there is an actual exchange of palm oil 

between the two parties.   

 

1.2 The palm oil industry 

 

Oil palms (Elaeis guineenis) are a palm species originally native to Africa. Their 

introduction to Malaysia and Indonesia have facilitated the development of the palm oil 

industry into the largest vegetable oil commodity, alongside soybeans, worldwide. Oil 

palm trees produces bunches of fresh fruit with high oil contents. Both the flesh of the 

fruit, and the single kernels within each fruit, are crushed to produce palm oil. Palm oil 

mills, therefore, play an essential role in the industry. Oil palms are predominantly grown 

in Indonesia and Malaysia, with additional production in West and Central Africa, other 

South East Asia countries, and in Central and tropical South America.16  

Production of oil palms occurs in large-, medium- and small-scale operations. The 

industry is dominated by approximately a dozen corporations operating numerous 

large-scale oil palm plantations and mills, including Musim Mas, Wilmar, and Sime Darby 

corporations, which together account for approximately 25% of the world’s palm oil 

production.17 In addition to these major producers, dozens of medium-scale operations 

with their own mills also produce palm oil, although with a stronger focus on domestic 

markets. Lastly, at least a million small-scale oil palm growers exist in Indonesia alone. 

Small-scale growers (henceforth referred to as smallholders), are technologically 

dependent on medium- and large-scale producers for their mills, or need to form 

smallholder cooperatives to finance their own mills.18    

Palm oil may be unfamiliar to Western audiences, however it is extensively used in a 

number of major consumer products in the West. Palm oil is a common ingredient in 

detergents, cosmetics, and – most significantly – in food products including: chocolate, 

                                                             
 

16 For a social and ecological overview of oil-palms see: Erik Meijaard and Douglas Sheil, ‘Oil-Palm 
Planatations in the Context of Biodiversity Conservation’ in Simon Levin (ed), Encyclopedia of 
Biodiversity (2nd edn, Academic Press 2013). 
17 See for example Greenpeace’s scorecard of the 11 largest palm oil producers: Greenpeace 
International, ‘Scorecard on Palm Oil Producers’ (2012).  
18 On the plight of smallholders in palm oil production and sustainability certification, see: 
McCarthy and Zen 167–168. 
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margarine, noodles, pizza dough, and ice cream. It is often labeled simply as vegetable oil 

or specific chemical compounds on ingredient lists, adding to its unfamiliarity among 

consumers. In addition, palm oil is increasingly being used in the growing biodiesels 

industry, adding to its popularity.19 This broad profile of uses places palm oil in a unique 

position among the industries that are prominently using voluntary sustainability 

standards. The majority of sustainability standards concern agricultural products for 

which there is a specific consumer product with a recognizable link to the initial 

agricultural product, such as fish (Marine Stewardship Council), cocoa (Fair Trade, UTZ), 

coffee (Fair Trade, UTZ, Rainforest Alliance, 4C), timber and paper (Forest Stewardship 

Council, Programme for the Endorsement of Forest Certification), and sugar (Bonsucro, 

Fair Trade). The palm oil industry’s multi-product structure differs considerably from 

these other fields traditionally associated with sustainability standards. 

Given its prominence within the vegetable oil industries, it is unsurprising that palm oil 

has come under significant public scrutiny for both environmental and social issues. The 

aforementioned Greenpeace campaign against Dove, a Unilever subsidiary, dealt with 

deforestation, one of the most controversial environmental concerns in the palm oil 

industry. As the industry has expanded in Indonesia and Malaysia, the space for new 

palm oil plantations often came at the expense of tropical forests. Recent estimates 

suggest approximately 55% of newly developed palm oil plantations in Malaysia and 

Indonesia from 1990-2005 resulted in deforestation.20 The conversion of land for palm 

oil production aroused a number of subsidiary environmental concerns, including the 

releasing of greenhouse gasses previously trapped within the forests and peat land, as 

well as negative impacts on biodiversity with most focus given to large mammals – or 

“charismatic species” – including orangutans, tigers, and elephants. 21  In short, the 

conversion of forests and non-agricultural lands to palm oil production has developed a 

considerable negative stigma among environmentalists.  

To confound the problem, the conversion of agricultural lands (used for other products) 

into palm oil production also came under criticism for its social impacts on the price and 

availability of food products for human consumption. In 2008, the prices of world food 

commodities quickly increased causing a food crisis in many of the poorest countries of 

the world and among poor classes in developed countries. The shift of agricultural 

products, including palm oil, from human consumption purposes to biofuel production 

was considered a contributing factor to this crisis. Complaints of injustice observed that 

the daily food sources of the poorest segments of the world were being transformed into 

biofuels to sustainably meet the energy demands of the richest segments of the world. As 

a result, agricultural lands were increasingly categorized with regards to whether the 

                                                             
 

19 Meijaard and Sheil 602. 
20 Ibid 607; Lian Pin Koh and David S Wilcove, ‘Is Oil Palm Agriculture Really Destroying Tropical 
Biodiversity?’ (2008) 1 Conservation Letters 60. 
21 Meijaard and Sheil 603–606. 
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produce would be used for human consumption or biofuels. The food crisis’ lasting effect 

on the palm oil industry – aside from the initial stigma of being associated with the rise 

of biofuels at that time – is the negative image which comes from utilizing land to make 

palm oil based biodiesel, land which may formerly have been used for other agricultural 

products.22    

Lastly, palm oil production has been critiqued for the impacts it has had on the land rights 

of local communities, particularly in Indonesia. As will be discussed in further detail in 

this case study, land use rights in Indonesia are often uncertain and disputed. Given the 

large-scale transactions of lands which the development of large-scale palm oil 

plantations require, it should not be surprising that disputes frequently arise as to 

whether the land is rightfully in possession of plantation owners, or whether customary 

rights or other land use rights of local and indigenous communities exist.23 With this trio 

of critiques – environmental concerns surrounding deforestation, the social concerns 

surrounding world food prices and biodiesels, and legal concerns surrounding land use 

rights – the palm oil industry has faced considerable challenges in its path towards an 

image of sustainability.    

    

2 The coordinative and regulatory dimensions of sustainable 

palm oil standards 
 

With these various threats to the social and environmental sustainability of the areas 

surrounding palm oil production, the same overarching research questions from the past 

chapter arise with respect to RSPO: How do the coordinative and regulatory functions of 

standardization and certification operate in RSPO? How do they affect RSPO’s capacity to 

steer the behavior of its members towards more sustainable practices? And what 

limitations to its regulatory capacity are posed by the coordinative functions of the 

organization? In order to tackle these large questions, I propose to look into the same 

four categories that were examined in the previous chapter: the processes of standards 

development, producers’ reasons for using RSPO’s standards, the effects that compliance 

has had on the producers, and the topics of controversies or conflicts which arise in the 

                                                             
 

22 On the impact of the “fuel versus food” controversy and RSPO see Arthur PJ Mol, ‘Boundless 
Biofuels? Between Environmental Sustainability and Vulnerability’ (2007) 47 Sociologia Ruralis 
297; Partzsch. 
23 Friends of the Earth has been the most active critic of “land grabbing” in the oil palm industry. 
See Friends of the Earth Netherlands, ‘Commodity Crimes: Illicit Land Grabs, Illegal Palm Oil, and 
Endangered Orangutans’ (2013); Friends of the Earth International, ‘Land Grabbing’ 
<http://www.foei.org/what-we-do/land-grabbing/> accessed 12 March 2015. 
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organization.24 Before beginning this analysis, the coordinative and regulatory functions 

of voluntary standards are revisited to illustrate how they map onto the four dimensions 

of RSPO analyzed in the case study. 

 

2.1 Coordinative functions 
 

The coordinative functions of sustainability standards – presented in detail in Chapter 1 

– represent one pole on a possible scale of functionality that can be used to understand 

the work of organizations like RSPO.25 The coordinative functions of the RSPO would be 

deemed present in this study if palm oil producers are attracted to RSPO due to the direct 

or immediate impact it could have on their profitability – whether that be price 

premiums, more efficient production processes, access to niche sustainability markets, 

or hedging against criticism of their social and environmental performance which could 

have a direct impact on the profitability of their operations. With respect to the effects of 

standard compliance, coordinative functions would be deemed present in RSPO if palm 

oil producers are not required to undergo any major changes to their policies or practices 

in order to become certified, or if the effects of certification include improvements to 

their economic performance (due to price premiums, access to new markets, etc.). 

Furthermore, if palm oil producers hold control over the standard development and 

revision processes, a coordinative function would also be deemed present. Lastly, if the 

areas of concern or dispute within the organization primarily concern developing the 

marketability of certified prices or collaborative opportunities among certified 

producers, then coordination would also be considered present. To summarize, the 

coordinative functions emphasize the possible role that RSPO can play in empowering 

palm oil producers through ultimately enhancing their economic performance. 

 

2.2 Regulatory functions 
 

The other side of the functional scale consists of the regulatory functions that might be 

found in the RSPO. Regarding the reasons for participation, a regulatory function would 

be deemed present if participation by palm oil producers is driven by a degree of force, 

whether that be from pressures threatening to end contracts, through public mandates 

that require use of the RSPO standards, or from other influential stakeholders, such as 

investors and financial lenders. With respect to the effects of compliance on the palm oil 

producer, if compliance requires the palm oil producers to make significant changes to 

                                                             
 

24 These four dimensions are introduced in Chapter 1, Section5.  
25 See Chapter 1, Section 4. 
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their operation policies or changes to their organizational transparency then a 

regulatory function will be deemed present. Likewise, if producers acknowledge that 

compliance required them to introduce changes they otherwise would not have 

introduced, a regulatory function will be deemed present. Regarding the development of 

standards, if the producers do not have a direct or disproportionate role in the standard 

development and revision processes, and instead the processes include other groups of 

industry and non-industry actors, then a regulatory function will be deemed present. 

Finally, a regulatory function will be considered present if the topics of debate or 

controversy in RSPO concern the capacity of the standards to improve social and 

economic performance of palm oil producers, including the need for maintaining or 

increase the stringency of the standard, or improving its application and integration into 

the producers’ operating procedures. In short, the possible regulatory function of RSPO 

emphasizes the limiting role that RSPO might play in relation to palm oil producers – 

limiting their possible actions in order to, in turn, improve the environmental and social 

sustainability of their actions.     

 

2.3 Previous studies 
 

Despite having been active in certifying palm oil since 2008, there have been relatively 

few studies about RSPO in particular. Two of the studies that have focused specifically on 

RSPO have dealt with the organization’s legitimacy, and a third has studied its impacts in 

Indonesia. In particular, they have argued that despite its multi-stakeholder aspirations, 

RSPO has failed to engage a number of key vulnerable stakeholders, such as 

smallholdings producers, labor unions, social and environmental groups, indigenous 

peoples organizations, and women’s groups.26 One author remarked that, “[c]ertification 

schemes [RSPO and the Cramer Commission] are predominantly driven by the need of 

companies to control reputation risk while the position, power and security of some of 

the most vulnerable actors is not likely to change for the better.”27 Others have found that 

an institutional link with the Forest Stewardship Council (see Chapter 3), via a consultant 

hired by RSPO in its early stages, played a strong mimetic isomorphism role in the 

development of the standard.28 Furthermore, multiple studies pointed to the presence of 

considerable criticism from social and environmental NGOs, such as Greenpeace and 

Friends of the Earth, while other NGOs support the initiative. The critiques revolve 

largely around RSPO’s low stringency of compliance enforcement, and that the presence 

                                                             
 

26 Schouten and Glasbergen 1894. 
27 Partzsch 423. 
28 Djama, Fouilleux and Vagneron. For the seminal literature on mimetic isomorphism, see Paul 
Dimaggio and Walter Powell, ‘The Iron Cage Revisited: Institutional Isomorphism and Collective 
Rationality in Organizational Fields’ (1983) 48 American Sociological Review 147. 
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of RSPO’s standard offers an excuse for national governments in producing countries to 

forgo further public regulation of the industry. 29  It is also noted that RSPO initially 

avoided defining what sustainability should mean in the context of palm oil production, 

and instead had to pragmatically skip the definition process and go straight towards 

producing its standard. 30  This follows a more general observation that the strong 

emphasis on consensus decision making in the organization renders it incapable of 

dealing with contentious or controversial issues. 31  The more positive accounts 

emphasize the role that local NGOs and indigenous communities have been given, 

particularly concerning land use rights.32  

Overall, these studies depict an organization that is mostly oriented towards large 

production estates, whereas small producers cannot afford certification, and that many 

in the initial group of certified producers were already using the ISO 14001 

Environmental Management System standard for as long as a decade before using RSPO’s 

standard.33 This is partially explained by a lack of interest in sustainable palm oil in 

Indian, Chinese and Pakistani markets that are supplied mostly by small and medium 

sized producers.34 Ultimately, they also find that RSPO has not been able to thoroughly 

enforce compliance, and instead relies heavily on the self-interest of the producers to 

comply with their standards.35 Even the stringency of RSPO’s standard has had polarizing 

effects that have led major stakeholders to leave the organization.36 As such, it is unclear 

whether RSPO will be able to introduce changes to the industry as a whole – as it intends 

to do – or whether its influence will be limited to the creation of a niche sub-market for 

sustainable palm oil.37 It has also been suggested that it will only prove to be an effective 

regulator if it works well in combination with public regulations.38    

                                                             
 

29 Schouten and Glasbergen 1897; Helen ES Nesadurai, ‘Civil Society and Land Conflicts in 
Southeast Asia: Navigating between National, Regional, and Transnational Governance’ in 
Lorenzo Fioramonti (ed), Civil Society and World Regions: How Citizens are Reshapping Regional 
Governance in Times of Crisis (Lexington Books 2014) 115. The notion of “bypassing the state” by 
sustainability standards has elsewhere been written off as mythical: Tim Bartley, ‘Transnational 
Governance and the Re-Centered State: Sustainability or Legality?’ (2014) 8 Regulation & 
Governance 93.  
30 Schouten and Glasbergen 1896. 
31 Ibid 1897; Partzsch 419; Emmanuelle Cheyns, ‘Multi-Stakeholder Initiatives for Sustainable 
Agriculture: Limits of the “Inclusiveness” Paradigm’ in Stefano Ponte, Peter Gibbon and Jakob 
Vestergaard (eds), Governing through Standards: Origins, Drivers and Limitations (Palgrave 
Macmillan 2011). 
32 Nesadurai. 
33 McCarthy and Zen 168. 
34 Ibid 169; Stefano Ponte, ‘“Roundtabling” Sustainability: Lessons from the Biofuel Industry’ 
(2014) 54 Geoforum 261, 265. 
35 Schouten and Glasbergen; McCarthy and Zen 172. 
36 Nesadurai 118. 
37 McCarthy and Zen 169; Schouten and Glasbergen 1891. 
38 McCarthy and Zen 172. 
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There are also a number of studies that evaluate RSPO within the broader field of 

sustainable biofuel standards and certification. It has been noted that this field of 

standards is characterized by a large diversity of standards that lack coordination or 

“orchestration,” despite attempts by the European Commission to do so via the EU RED.39 

In comparison with other standards in the field of biofuels, RSPO has been found to be 

particularly inclusive of a broad range of stakeholders,40 as well as exceptional in the 

degree to which international treaties and ILO conventions, as well as social concerns, 

feature in its standards.41 Lastly, as a standard in the biofuel sector, RSPO contributes to, 

“the underlying contradiction in these market-based perspectives between the 

discursive construction of nature as scarce or inefficient, and, at the same time, as 

bountiful, abundant, and renewable.”42 In summary, though few in number, these initial 

studies have already begun to engage – albeit in patchwork fashion – with the questions 

pursued in this thesis pertaining to the regulatory and coordinative functions of 

standards. Given the organizational youthfulness of RSPO, these studies are prone to 

become quickly dated as RSPO has expanded considerably in the past four years, giving 

all the more reason for the present comprehensive study of this organization with 

regards to why producers participate, the effects that compliance has on their 

operations, their role in the standard development process, and the topics of concern and 

dispute within the organization.   

 

3 Methods 
 

In Chapter 3, an overview of the methodology in this case study was presented. The data 

for this case study arises from three primary sources. First, semi-structured interviews 

were conducted over the telephone with nine individuals from different palm oil 

producing companies with RSPO certification, and another two individuals submitted 

answers in written form due to technical restraints. Due to the geographic concentration 

of palm oil in South East Asia, in-person interviews were not feasible within the timeline 

of the project. All of the individuals were selected due to their responsibilities for 

sustainability certification in their respective company. The telephone interviews lasted 

forty-five minutes on average and were conducted under the condition of individual and 

                                                             
 

39 Nicolae Scarlat and Jean-François Dallemand, ‘Recent Developments of Biofuels/bioenergy 
Sustainability Certification: A Global Overview’ (2011) 39 Energy Policy 1630; Philip Schleifer, 
‘Orchestrating Sustainability: The Case of European Union Biofuel Governance’ (2013) 7 
Regulation & Governance 533. 
40 Ibid 541. 
41 Scarlat and Dallemand. 
42 Stefano Ponte and Kean Birch, ‘The Imaginaries and Governance of “Biofueled Futures”’ (2014) 
46 Environment and Planning A 271, 273. 
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institutional anonymity. The interviews were conducted from September 2014 to 

January 2015.43 Furthermore, the interviews were further supplemented with secondary 

data in the form of media reports, publicly available institutional documents, press 

releases, etc.   

The second data set consists of 195 Annual Communications of Progress (ACOPs) which 

the RSPO requires its certified producers to submit each year. The ACOPs have changed 

format rather frequently throughout the past eleven years that they have been in use; 

however they consistently require RSPO certified producers to submit information 

regarding: statistics about their production operations, the status of their certification 

progress, activities they have conducted to support RSPO and sustainability in general, 

challenges they have faced in pursuing certification, and improvement feedback to RSPO. 

All publicly available ACOPs that could be collected from RSPO’s website were gathered 

in November 2014. Due to a major renovation of the RSPO website, most of these ACOPs 

are now only available upon request. 44 It should be noted that there is considerable 

variation in the amount of information provided in the ACOPs, with some producers 

providing extensive descriptions of activities, changes to policies and procedures, etc., 

and others providing very minimal information.45 The widespread failure of producing 

ACOPs was recently brought to the public’s attention when RSPO suspended dozens of 

its members (including four producers) and terminated fifteen (including one producer) 

for failing to fill out their annual reports.46 Due to the inconsistent reporting practices, 

the ACOP data is used only to further support and elucidate thematic findings from the 

interviews.  

Finally, the third data set consists of 197 corrective action requests (CARs) that were 

issued during certification audits for the RSPO standard. As in Chapter 3, these CARs 

consist of a corrective action request from the auditor, and the response from the palm 

oil plantation manager. However, unlike in Chapter 3, the total amount of CARs issued 

within the scope of this study – the entirety of the RSPO – far exceeded the amount that 

could be qualitatively analyzed. The author estimates that 1800 CARs have been issued 

                                                             
 

43 An overview of this data can be found in Appendix E. 
44 As of January 2015 only ACOPs from the past two reporting cycles are freely available on 
RSPO’s site: Roundtable on Sustainable Palm Oil, ‘Annual Communications of Progress’ 
<http://www.rspo.org/members/acop> accessed 12 March 2015. 
45 The fact that the ACOPs are completed in the English language likely has a significant impact on 
how much information can be provided by the individual completing the report. As the industry 
is primarily based in Indonesia and Malaysia, it cannot be assumed that all sustainability 
certification officers in certified producing companies are proficient in the English language.  
46 Roundtable on Sustainable Palm Oil, ‘Termination & Suspension of RSPO Membership’ 
<http://www.rspo.org/news-and-events/announcements/termination-and-suspension-of-rspo-
membership> accessed 12 March 2015. 
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thus far for RSPO certified producers.47 To select a representative sample of CARs, a 

random selection was made of 10% (54) of the 540 publicly available audit reports in 

RSPO’s database. This cluster sampling process resulted in the identification of 197 CARs 

from thirty-two audit reports.48 

Two separate qualitative analyses were conducted using these three sets of data. The 

interviews and ACOPs were thematically analyzed in accordance with the procedure 

described in Chapter 2. 49  The codebook and overview of interviews (anonymity 

preserved) can be found in the Appendices.50 The CAR data set was analyzed using the 

qualitative content analysis process described in Chapter 2. The Appendices also 

includes the codebook for this analysis along with the representative CAR’s mentioned 

below in Section 4.2.51 Both analytic processes were conducted with the aid of NVivo 

qualitative data management software.  

 

4 Results 
 

In this section, the results of both analyses are presented sequentially. First, nine 

thematic clusters were identified in the thematic analysis: weak market pressures 

driving participation, source of best practices, management effects, field effects, 

costliness of participation, standard development participation, the complexity of RSPO’s 

P&C, RSPO as a solution to legal problems, and the need to develop a market for RSPO 

certified sustainable palm oil (CSPO). Of these thematic clusters, five were deductively 

identified from the theoretical framework, and the remaining four were inductively 

identified from the data (see Figure 3). They are presented first, followed by the results 

of the qualitative content analysis.  

 

                                                             
 

47 As of November 2014 there were approximately 540 audit reports publicly available on RSPO’s 
website. After cataloguing the first 20% of these reports, 357 individual CARs had been 
identified.  
48 Sixteen of the audit reports did not include any CARs and an additional six audit reports were 
actually erroneous or missing files. 
49 See Chapter 2, Section 3.1. 
50 See Appendices F and E, respectively. 
51 See Appendices G and H, respectively. 
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Figure 3: Interview themes 

 

 

4.1 Themes in the palm oil producers’ relationships with RSPO 
 

4.1.1 Weak market pressures driving participation  

 

From the interviews it became clear that there are only very weak direct market-based 

pressures for palm oil producers to join the RSPO. Only one interviewee reported having 

been explicitly required to join RSPO in order to maintain a trading partnership, and only 

a few noted that their trading partners explicitly supported their decision to become 

RSPO certified. Two of the interviewees, however, noted that RSPO membership was a 

requirement placed on them by financial lending institutions (development banks). 

Overall, the prevalent theme was that there were no requests (or even the mentioning) 

of RSPO certification from financial partners. Furthermore, the attraction of price 

premiums – as an alternative market-based driver – also failed to materialize. None of 

the interviewees expressed that price premiums for their product were a reason for 

joining RSPO. This reflects a very accurate understanding of the lack of price premiums 

for RSPO CSPO, which is discussed in further detail below. Thus, this thematic cluster 

identifies the absence of any strong market-based trends driving participation. 

 

4.1.2 Source of best practices 

 

Instead of direct market-based pressures, participation was driven more by the 

perceived image of RSPO as the source of sustainability best practices for the industry. It 

was frequently expressed that, as RSPO was developing its standard, sustainability was 

becoming a bigger topic for palm oil – in part due to largely publicized protests against a 

Inductive themes
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•Source of best practice
•Complexity of RSPO's P&C
•RSPO as a solution to legal 

problems
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•Management effects
•Field effects
•Costliness of participation
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few of the largest palm oil producers.52 As the RSPO progressed, it became perceived as 

the leading source for sustainability in the industry. As one interviewee explained, 

“[o]nce it was clear that the industry was going to join RSPO – because it was quite 

unclear at the beginning whether or not it was going to take off – but once it was clear, 

once it got momentum, that provoked our decision to join.”53 Thus, by now the RSPO has 

established itself as a central source of best practice norms, and membership is 

considered to be socially required for all major producers. As another interviewee noted, 

“[s]ustainability is rolling faster and faster in palm oil. Sooner or later we have to follow 

it so it’s good that we have already committed to RSPO.”54 

It is also relevant to note that the industry is not new to the concept of voluntary 

sustainability standards. Both the interviewees and the ACOPs reported extensive 

involvement in numerous other standards, including International Organization for 

Standardization (ISO) 14001, ISO 9001, Hazardous Analysis and Critical Control Points 

(HACCP), Halal, the Global Reporting Initiative and International Sustainability and 

Carbon Certification (ISCC). In particular, ISO 14001 was frequently found to be a 

gateway standard – the first standard that lead a producer to join other sustainability 

standards. To this extent, RSPO is not the first instance of palm oil producers searching 

for best practices regarding sustainability. Yet it does represent the first major success 

of centralizing best practices uniquely for the industry. One interviewee illustrated the 

shift of best practices sourcing from ISO to RSPO in saying, “[w]e first had ISO [14000] 

certified all of our plantations worldwide…But now the magical word is RSPO, and our 

ISO certificates have blown away.” 55  Another summarizes, rather exceptionally, that 

“[RSPO] certification gives us the structural foundation to do sustainable practices that 

are in line with international norms.”56 This structural foundation, consisting of a series 

of best practices codified in the RSPO P&C, was found to be the primary participation 

driver in RSPO. 

 

4.1.3 Management effects 

 

The most frequently reported effects that compliance with RSPO’s P&C have had on palm 

oil producers are found in changes made within their management practices. Most 

                                                             
 

52 See for instance the labor protests which occurred at Musim Mas’ facilities: Stephen Frost, ‘The 
RSPO and Worker Sackings’ (2006) <http://www.csr-
asia.com/weekly_news_detail.php?id=5929> accessed 12 March 2015. 
53 Interviewee G. Further details about the interviewees referred to in this chapter can be found 
in the Appendices. 
54 Interviewee E.  
55 Interviewee I.  
56 Interviewee C.  
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significantly, certification has caused palm oil producers to increase the documentation 

of their activities. One interviewee explains that, “[o]ur chief concern was the cost of 

having to prove much of what we were already doing. A lot of the requirements in RSPO’s 

standard were standard operating procedures. But we understood that we had to go 

through the paperwork to demonstrate what we were doing.” 57  The emphasis on 

documentation is clearly an essential aspect of making a palm oil plantation auditable, 

and thus was required of nearly every respondent regardless whether their operating 

procedures already met RSPO’s standards. Others also had to change the vocabulary and 

format of their documentation practices: 

“We had our first environmental impact assessment in 1994, which was 

conducted by Cambridge University. But some people didn’t see the need 

to start doing this in the language of high conservation value assessment 

that RSPO uses. We were already doing the same thing and to many it was 

being done perfectly well, so their thought was why should we change that 

for some silly rules?”58 

As such, increases in documentation come both from the need to document activities that 

previously were undocumented (to make them auditable), as well as the need to shift 

prior sustainability practices into alignment with RSPO’s Principles & Criteria (P&C). In 

terms of documentation, prior experience with other voluntary (sustainability) 

standards – particularly ISO 14001 – was reported to be a very helpful contribution to 

quickly adapting to RSPO’s documentation requirements. One interviewee notes that, 

“[ISO 14001] is helping us prepare for RSPO audits. ISO 14001 taught us how to keep and 

manage documents, and how to record our practices so they are ready for audits.” 59 

Another expressed the overlap between ISO 14001 and RSPO standards as “90%.”60  

In addition to increased documentation of activities, RSPO certification has resulted in 

improvements in internal communication, as well as increased training, in the 

management units. Respondents often distinguished between decisions to pursue 

sustainable practices taken by higher levels of management from the reality of 

implementing more sustainable practices at the plantation level. The latter is 

considerably more difficult to realize: “What was difficult, however, was the training and 

educating our workforce to understand how we operate now. This [peat land 

development] hadn’t been a factor in the industry until recently so our workforce was 

not used to these considerations.”61 So while increases of documentation were necessary 

to make operations auditable, they also serve as a tool for upper management to ensure 

that its sustainability decisions are being implemented in daily practice. Additional 

                                                             
 

57 Interviewee G.  
58 Interviewee K.  
59 Interviewee H. 
60 Interviewee I. 
61 Interviewee G.  
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training was also reported as a prerequisite for a company’s operations to achieve 

compliance, as many of RSPO’s standards require practices that were unfamiliar to 

laborers and plantation managers, including both ecological and safety practices. Thus, 

to summarize, the most predominant effects that compliance with RSPO’s standard have 

had on palm oil producers is an increase in documentation and training and improved 

communications within the internal divisions of the company.  

 

4.1.4 Field effects 

 

While the most common effects of compliance dealt with office-based management 

issues (documentation, training, internal communication), there were three commonly 

reported areas of field management activities that were significantly altered in order to 

comply with RSPO’s standard: chemical use and storage, high conservation value (HCV) 

assessment and conservation, and greenhouse gas (GHG) emissions. Repeatedly, 

interviewees and the ACOPs reported a stricter implementation of policies regarding the 

storage of chemicals, including both pesticides and oils/fuels for machinery. This was not 

expressed as a fundamental change in policies, but rather more stringent application of 

policies and slightly more stringent policies, resulting in safer and healthier working 

spaces for laborers. It was also an area that required additional training to ensure that 

all employees were aware of the required practices and the reasons why they were 

important (see section 4.1.3 above).   

In comparison, changes to HCV assessment and conservation were reported as more 

fundamental. The practice of evaluating the conservation value and biodiversity of land 

parcels before developing them for oil palm growing was not widely practiced before 

RSPO’s P&C were developed. The ban on developing peat land in RSPO’s standard, which 

partially falls in this category, is a highly publicized example of the kinds of changes made 

in the name of HCV protection. Interviewees frequently reported substantial changes to 

their land development practices as a result of the required HCV assessment. As one 

interviewee reports, “[t]he idea of HCV conservation was something very new for the oil 

palm companies when we joined.”62 They also reported it being one of the most difficult 

compliance requirements for RSPO certification. In a similar vein, the requirements 

concerning greenhouse gas emissions monitoring and capturing introduced practices 

that were only rarely practiced before RSPO required them. While a few companies were 

already capturing methane gasses in their production process, systematic monitoring 

and reduction practices were more or less absent from the industry. 
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4.1.5 Costliness of participation 

 

The effects on management and field practices that are required for RSPO compliance 

combine to result in the most widely experienced effect of RSPO certification: increased 

management costs. Interviewees and ACOPs repeatedly express the costliness of the 

demands that certification places on them, including the changes mentioned above: 

increased documentation, increased training of staff, and longer land development 

procedures due to HCV assessments. In addition, the ACOPs indicate that RSPO-certified 

producers frequently need to hire additional staff in order to manage the increased 

documentation requirements. It is now common to find entire sustainability 

departments in the corporate structure of palm oil production companies, a feature that 

was rare before the time of RSPO. The HCV assessment requirements in RSPO’s standards 

have frequently forced producers to hire consultants to conduct the assessment, as they 

do not have employees with the skills to do so, which introduces additional costs. One 

interviewee noted, “[w]e used to do these things [conservation assessments] in house, 

but we can’t anymore. And I understand the importance of it, but it is something that if it 

wasn’t for RSPO, our company would do things otherwise.”63 In short, compliance has 

been very expensive for RSPO certified producers, and this is made all the more apparent 

in contrast to the lack of premium prices for RSPO certified palm oil, which is discussed 

in further detail below.  

 

 

4.1.6 Standard development participation 

 

Respondents and ACOPs indicate that there is a very high level of participation among 

palm oil producers in the working groups, national initiatives, pilot projects, standards 

tests, and other steps in the process of standard development in the RSPO. Nearly every 

respondent was involved in multiple groups within the RSPO organization. It was, 

however, frequently noted that the participation in these initiatives and groups became 

too costly or time demanding at times, particularly for small producers who felt that their 

participation was not always worthwhile. Additionally, European-based companies 

(with plantations in Southeast Asia) often found it too time consuming to travel to 

Southeast Asia where the majority of groups met.64 Regardless, the experience of RSPO 

standard development is one in which producers are actively involved in many stages.  

                                                             
 

63 Interviewee K.  
64 Although, in relative terms, the travel time and expenses for smallholders in rural Indonesia 
and Malaysia would likely be comparably taxing on their operations.   
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4.1.7 The complexity of RSPO’s P&C 

 

Continuing with the topic of standards development in RSPO, interviewees frequently 

expressed discontent with the growing complexity and irrationality in RSPO’s P&C. This 

frustration has a few different facets, including the concern that the standard is too 

frequently revised, that it is impractical for actually implementation among palm oil 

plantations, that it is dominated by interests of environmental activists, and that it is 

insufficient for incorporating smallholders in RSPO certification. The concern that the 

standard is frequently revised reflects the desire among producers for stable 

expectations from RSPO, rather than the rapid growth of expectations that they have 

reported. This is made more troubling given the perception that some of RSPO’s revisions 

include requirements that are still scientifically controversial. Some believe that these 

controversial changes are attributable to the influence of activist groups in RSPO: 

“The pressure groups should be out of RSPO, then there would be room 

for professionals to work. And I don’t just mean planters. I mean real 

professionals. Then we won’t spend our time crying over tigers, 

orangutans, and clear cutting forests – things that palm oil plantations 

aren’t involved in. There needs to be a way to have scientific proof and not 

just stupid lobbying.”65 

The general impression is that the standard development process is dominated by 

interest-based decisions too often, producing requirements that are impractical for 

implementation and/or unsupported by scientists. Included in this perspective is, 

therefore, a frustration with the consensual decision-making processes that underpin the 

RSPO organization and allow for such interest-based decisions to be made. 

Related to these concerns with the growing complexity and irrationality of RSPO’s 

standards is a contrasting concern that the RPSO standard is insufficiently developed 

regarding the certification of smallholders and the responsibility that plantations, estates 

and mills have in that process. While all of the largest palm oil producing companies in 

the world are RSPO members, there are more than a million of smallholding producers 

in Indonesia alone, the majority of which are not involved with RSPO. The difficulties of 

engaging smallholding producers in the RSPO initiative is experienced by nearly all 

producers that purchase additional oil palms from smallholders for their production 

facilities. In fact, there is the concern that the current rules distinguishing Mass Balance 

and Segregation supply chains are detrimental to the future of smallholders in RSPO, and 

that more emphasis needs to be placed on the benefits of Mass Balance certified palm oil. 

                                                             
 

65 Interviewee I.  



Chapter 4 

138 
 

In summary, there is a simultaneous frustration that RSPO’s P&C are becoming too 

stringent and complex for irrational reasons and also failing to formulate a practical 

solution for certifying smallholders.  

 

4.1.8 RSPO as a solution to legal problems 

 

Compliance with RSPO’s P&C has raised two legal challenges for palm oil producers 

(particularly in Indonesia) for which they are seeking more assistance from RSPO. First, 

producers are faced with the challenge of establishing secure land use rights in a context 

of considerable legal uncertainty regarding the status of land use titles and customary 

rights. The second legal challenge, which is more troubling for RSPO, is that regional 

Indonesian authorities often require land development as a condition of land use 

permits, which is resulting in conflict when RSPO’s standards require a producer to 

conserve land due to HCV or biodiversity considerations: 

“When we purchase land to develop we need to apply for permits from the 

local government for land development which need to be used within a 

number of years. First we have to conduct a number of studies about the 

biodiversity of the land, the soil and water quality, etc. And if we find that 

we can’t develop it because of biodiversity we find on the land, the 

government’s rules still requires development.”66 

The ACOPs and interviewees indicate that, in response to these legal compliance 

problems, RSPO certified producers are looking towards RSPO to act as an intermediary 

and resolve the uncertainty and conflicts in Indonesia’s legal system.  

 

                                                             
 

66 Interviewee C. This challenge arises from the differences between the requirements in RSPO’s 
standards and Indonesian public policies and regulations concerning land use and conservation. 
Apparently there are no policies in Indonesia equivalent to RSPO’s requirements concerning High 
Conservation Value Forests. As such, when an oil palm grower obtains a permit to develop land, 
and then in turn is faced with the need to conserve sections of that land per RSPO’s standards, 
they are acting at odds with their obligations in the land use permits. While RSPO recognizes the 
conserved land as on outcome of its HCVF requirements, the Indonesian authorities see it as 
unused or fallow land that fails to fulfill the obligations associated with the land use permit. The 
ironic result is that the intentional conservation of HCVF land can result in having one’s land use 
permit revoked. Presumably the land use permit would then be given to a grower who does not 
abide by RSPO’s requirements. Unfortunately very little scholarly attention has been given to this 
legal conflict. See for instance Suer Suryadi, ‘Legal and Policy Barriers for Biodiversity 
Conservation Within Oil Palm Plantations’ (2011) 20–24. 
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4.1.9 Developing a market for RSPO CSPO 

 

Finally, RSPO certified producers are frequently requesting RSPO to work on developing 

the market for RSPO certified palm oil, in its various supply chain formats (Mass Balance, 

Segregated, etc.). The reality that the interviewees depict is one in which premium prices 

are reserved only for palm oil destined for European or North American markets, and 

even those premium prices are minimal. One interviewee described the stark possibility 

for premiums as follows: “Oh sure, occasionally you get one, but it’s so limited. You have 

to go through so much work to have your entire operations certified, and ultimately only 

5% are produced for European markets and the rest of the world doesn’t give a damn.”67 

The lack of concern for sustainability in palm oil, and thus demand for RSPO certified 

palm oil, in Asia – particularly China, India and domestic Indonesian and Malaysian 

markets – has prevented any noteworthy price premiums from developing in the market 

of sustainable palm oil. Only one interviewee reported being able to sell all of their CSPO 

as CSPO, and thus receiving a small premium for it. In response, RSPO certified producers 

frequently request RSPO to work on developing the demand for RSPO CSPO. Suggested 

actions include: lobbying consuming countries to develop incentive policies, increasing 

informational and publicity initiatives, and creating stricter purchasing requirements for 

RSPO members in downstream portions of the industry. In short, the costliness of RSPO 

standard compliance combined with the lack of price premiums for RSPO CSPO has 

resulted in a common frustration among all producers: RSPO needs to work on 

developing the demand for sustainable palm oil. 

 

4.2 Patterns in RSPO Corrective Action Requests  
 

In addition to the thematic analysis developed above, this case study also incorporated a 

qualitative content analysis of 197 Corrective Action Requests (CARs) collected in a 

randomly selected sample of RSPO audit reports.  Certified palm oil producers are 

annually required to undergo annual audits in order to acquire and retain their RSPO 

certified status. In character, this analysis is very similar to the qualitative content 

analysis of CARs in the previous Chapter. As in the previous Chapter, each CAR in this 

case study contains both an auditor’s request for particular actions, which will bring the 

audited producer’s activities into conformance with the RSPO standard, as well as the 

response from the palm oil producer as to how they have addressed their non-compliant 

actions.  
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The CARs were analyzed using Margrit Schreier’s qualitative content analytic procedure, 

which is explained in greater detail in Chapter 3.68 In brief terms, this procedure entails 

a separate coding of both the area of activity for which the CAR was issued, and the type 

of responsive action the audited party made for the CAR. This approach allows the 

research to identify patterns in broad collections of highly systematic qualitative data, 

which fits well with the purpose of the study and the characteristics of the 197 CARs that 

were analyzed in the case study. In the Appendices, the coding schemes for both of these 

dimensions are provided in full. Because the CARs are all issued with reference to a 

particular section of the RSPO P&C, these sections were used to automatically generate 

the code for an Area dimension. With regards to the Response dimension, this case study 

used the same coding scheme as the previous chapter for two reasons: in order to 

enhance the similarities of the analysis, and thus their comparability, as well as for the 

purpose of further testing the ability for this scheme to be used among standards from 

varying industries. It can already be reported that there are considerable similarities 

between the structure and style of auditing and CAR reporting in both the FSC and RSPO. 

This may partially be explained by auditing firms that work with both standards. In any 

case, the Response dimension codebook from Chapter 3 was utilized in this case study 

with very minimal alternations necessary. 

The results of this analysis will be presented in two sections. The first identifies macro-

level patterns in the data regarding the prominent areas of operations that were targeted 

by auditors and the prominent types of responses given in the entirety of the data. These 

macro-level patterns consist of broad characteristics of the entire data set, including the 

most prominent areas of activities for which CARs were issued, and the most prominent 

types of responses given across all of the CARs. The second section elaborates on a 

number of micro-level patterns. These micro-level patterns do not describe general 

characteristics of the data set, but instead examine specific relationships between an area 

of CARs and the type of response given to it, or vice versa. Example CARs will be referred 

to throughout the presentation of the results, and these examples are available in the 

Appendices. 

 

4.2.1 Macro trends in RSPO’s audits: legal compliance, waste disposal, and 

explanations 

 

A number of broad trends regarding the areas of activities for which CARs are issued 

within RSPO, and the types of responsive actions producers make to these CARs, can 

immediately be seen in the audit data. With respect to the areas of activities for which 

CARs are frequently issued, it is initially remarkable that the CARs were issued rather 

                                                             
 

68 Margrit Schreier, Qualitative Content Analysis in Practice (SAGE 2012). 
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evenly across seven particular areas (see Table 1 below), rather than in just one or two 

areas. However, these most common seven areas can be grouped into three primary 

categories: legal issues, employment conditions, and environmental impact and waste 

disposal practices. While the concentration of CARs around employment conditions 

(‘Employee salaries & living wages,’ and ‘Occupational Health & Safety’ [OHS]), 69 and 

around environmental issues (‘Environmental Impact Assessment’ [EIA] and ‘Waste 

recycling & reduction’) might be expected for a standard dealing with social and 

environmental responsibility, the high number of CARs dealing with legal issues 

(‘Compliance with laws’ and ‘Uncontested land use rights’) is remarkable. In effect, the 

second most frequent area for which a CAR was issued concerns the ability of palm oil 

producers to prove that their operations are in compliance with local, national and 

international laws. To provide an example, in CAR #139 the auditor found that the 

producer was not monitoring its compliance with a Government Act and a Government 

Regulation regarding riparian zone management. CARs in this area (‘Compliance with 

laws’) constitute just under 10% of the 197 CARs in the cluster sample. Ultimately, 

however, the data is quite evenly spread across the possible areas with only these seven 

categories standing out as the most frequent.   

 

Table 1: Most frequent CAR Areas 

Area of CAR  Total amount of CARs (Example #) 

Compliance with laws 19 (#139) 

Uncontested land use rights 13 (#7) 

Occupational Health & Safety (OHS) 17 (#16) 

Employee salaries & living wages 12 (#110) 

Social Impact Assessment (SIA) 13 (#28) 

Environmental Impact Assessment (EIA) 14 (#164) 

Waste recycling & reduction 22 (#145) 

 

 

The types of responses that producers gave in the CARs were found to have a very 

noticeable generality (See Table 2 below). The most frequent type of responses – 77 

                                                             
 

69 In the following subsections the titles of thematic codes are presented in single parentheses 
and the first letter is capitalized. 
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CARs, or 39% of the sample – were categorized under ‘Explain or implement current 

practices.’ This kind of response is illustrated, for instance, in CAR #139 where the 

producer responded to a legal compliance CAR by showing the auditor the monitoring 

documents they use for legal compliance. In addition, the closely related code, 

‘Implement existing policies in field practices,’ was found on 17 occasions. In contrast to 

these prevalent types of responses, on 21 occasions it was found that palm oil producers 

had to ‘Alter or develop new management policy’ in response to a CAR. For example, in 

CAR #110 the producer developed a model contract to be used for the contractors they 

used to employ without a written contract. Two other frequent types of responses were 

‘Changes to documentation or reporting’ and ‘Improve external communication.’  

Lastly, it is notable that there were very few institutional responses to CARs – which 

include changes to financing, staffing, the scope of the management’s authority, the 

organization of duties within management, and the role of external parties in decision-

making processes. This entire sub-category of response types is notable for how 

infrequently they were found.       

 

Table 2: Most frequent CAR Responses 

Type of Response Total amount of CARs (Example #) 

Explain/implement practices 77 (#139) 

Change documentation or reporting 22 (#179) 

Improve external communication 23 (#123) 

Alter/develop new policy 21 (#110) 

Implement existing policy in field 17 (#93) 

 

 

4.2.2 Micro trends in RSPO’s audits: new management policies and improvements 

to external communication    

 

Moving forward from the macro-trends identified above, more specific patterns can be 

seen in two significant areas: the areas of CARs to which producers often responded by 

developing new management policies and improving their external communication. 

First, it was found that improvements to external communication were most frequently 

made with regards to CARs in the area of ‘Compliance with laws’ and ‘Uncontested land 

use rights’ (see Table 3 below). This suggests that the incompliances surrounding legal 

issues often have roots in the manner by which palm oil producers communicate with 
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external actors, including local community members and government officials. For 

instance, in CAR #123 the producer responded to the CAR by sending documents to the 

Department of Occupational Health and Safety in order to comply with its legal 

requirements as well as RSPO’s standard. For another example, in CAR #169 the 

producer disseminated information to the local community about the boundaries of their 

plantation, inside of which community members had been planting crops without 

permission. However, to place these CAR responses into more context, although 

improvements to external communication were concentrated around legal issues, CARs 

made in this area were even more often responded to by responses fitting under the 

category ‘Explaining or implementing current practices.’  

 

Table 3: Responses to legal issues raised in CARs 

Area of CAR / RESPONSE Explain / Implement 

Practices 

Improve ext. communication 

Compliance with laws 5 (#139) 4 (#123) 

Uncontested land use rights 6 (#7) 4 (#169) 

 

The second set of micro trends found in the CAR data concerns the areas in which new 

management policies are most frequently being created (see Table 4 below). Altered or 

new policies were used as a response most frequently in regards to OHS, Waste recycling 

& reduction and Employee salaries & living wages. For instance, in CAR example #91, the 

auditor noted that the palm oil producer did not have an Operational Plan regarding the 

treatment of empty pesticide containers. In response, “[a] Waste and Pollutants 

Management Plan was prepared” and provided to the auditor.70 With regards to OHS-

related CARs, it is noteworthy that although there are instances when new policies have 

been developed in response to these CARs, they correlated far more frequently with 

responses categorized under ‘Explain or implement current practices.’  

Lastly, it is important to note that while SIA’s were among the more prevalent areas of 

CARs, they were never responded to with new or altered policies. Instead, it was 

particularly common to respond with responses categorized under ‘Explain or 

implement current practices.’ For example, in CAR #28 the auditor was not given 

evidence of reports on environmental and social impact assessments as is required in 

order to monitor and manage the social impacts of their operations. In response, the 

producer delivered reports to the auditor without any evidence that this was a new 

activity or policy for them, and as such is consider to be a regular implementation of their 

                                                             
 

70 CAR #91. The full texts of each CAR referred to in this chapter are available in the Appendix H.  
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current practices. It is noteworthy that SIA-related CARs were often dealt with in this 

manner, and never responded to with the introduction of new policies.      

 

Table 4: Areas of new management policies 

Area of CAR / 

Response 

Explain / 

implement 

practices 

Alter / develop 

new policy 

Implement 

existing policy in 

field 

Initiate new 

policy in field 

OHS 9 (#16) 3 (#91) 1  1  

Waste recycling 

& reduction 3 (#145) 4 (#109) 6 (#93) 4 (#101) 

Employee 

salaries & living 

wages 2  3 (#110) 1 1 

SIA 6 (#28) 0 0 0 

 

 

5 Assessing the regulatory and coordinative characteristics of 

RSPO 
 

Using the findings in the two analyses above, it is now possible to map the experiences 

of producers in the RSPO onto the conceptual framework of coordinative and regulatory 

functions in order to identify where each of these functions are at work in the 

organization. This assessment will proceed along the four dimensions of the study: the 

reasons for participation, the effects of standards compliance, the standard development 

process, and the content of disputes and conflicts in RSPO.  

 

5.1 Best practices without a market: the reasons for participating 
 

The reasons for participating in RSPO were characterized primarily by the lack of market 

forces and the general attraction to RSPO as a source of best practices for the industry. 

Neither price premiums nor lucrative niche markets (product differentiation) were 

driving participation. Yet, on the other hand, there also were not any public mandates or 

demands from contractual partners driving participation – aside from two instances 

involving requirements from development banks. To this extent, it is clear that the 
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market-driven logic that is ideally supposed to drive this sort of voluntary standard has 

yet to develop, and interviewees were skeptical it ever would.71 Instead, participation 

was driven primarily due to the perception that RSPO’s standard constituted the Best 

Practice of the industry, having taken the place of other voluntary standards – 

predominantly ISO 14001 – that used to have this “magical” position as the broadly 

perceived industry standard that should be followed.72 This illustrates a weak regulatory 

function in RSPO, in that a limiting logic, rather than an enabling logic, drives the 

participation. It is broadly understood that RSPO’s standard should be followed in the 

industry, though no one is expressly demanding it, and it is certain that there are no 

immediate financial benefits or incentives for doing so. 

In comparison to the previous chapter, the dynamic between early adapters and late 

adapters has not manifested in RSPO. This confirms the findings of a previous study, 

which identified the success RSPO had in quickly establishing itself as the primary 

standard for the industry.73 In addition, there was no evidence of producers who either 

had used RSPO’s standard without becoming a member, or had contemplated doing so in 

the future. The combination of its status as primarily a source of best practices and the 

lack of its usage among non-members will become a noteworthy contrast in the coming 

Chapter. In summary, internal forces of the palm oil industry have led to the acceptance 

of RSPO’s standard as the source of Best Practices, which in turn has driven participation 

in RSPO, and this constitutes a weak regulatory characteristic for this dimension. 

 

5.2 Compliance as an exercise in documenting and explaining: the effects of 

participating 
 

When palm oil producers join RSPO and are required to comply with RSPO’s standard, 

the most significant effects this process has on their operations is an increase in 

documentation and the need to explain their operations and activities in terms the terms 

and formal required by auditors. These findings were supported in both the interviews 

                                                             
 

71 The supposedly market-driven character of voluntary sustainability standards is emphasized 
most heavily by the “non-state market driven” governance authors. See: Benjamin Cashore, 
‘Legitimacy and the Privatization of Environmental Governance: How Non-State Market-Driven 
(NSMD) Governance Systems Gain Rule-Making Authority’ (2002) 15 Governance: An 
International Journal of Policy, Administration, and Institutions 503; Benjamin Cashore and 
others, ‘Revising Theories of Nonstate Market-Driven (NSMD) Governance: Lessons from the 
Finnish Forest Certification Experience’ (2007) 7 Global Environmental Politics 1; Steven 
Bernstein and Benjamin Cashore, ‘Can Non-State Global Governance Be Legitimate? An Analytical 
Framework’ (2007) 1 Regulation & Governance 347.  
72 This confirms a finding in earlier research on RSPO by McCarthy and Zen. 
73 Djama, Fouilleux and Vagneron 193. 
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and CAR analyses. These experiences suggest that the practices of palm oil producers 

prior to joining were largely compliant to RSPO’s standard de facto, but that this needed 

to be demonstrated to auditors using new documentation practices. In addition, this 

general trend also included rising costs for the participants, as additional staff and 

training were required to make their practices auditable. This predominant finding in 

terms of compliance effects corresponds to a coordinative function in that the effects of 

compliance were largely paper exercises. 

The predominant coordinative function in this dimension needs to be slightly corrected 

given that there was evidence of limited changes to policies and practices, particularly in 

the fields of legal compliance, waste recycling & reduction, and HCV conservation. With 

regards to HCV conservation, it has be remarkable how many of the interviewees and 

Annual Reports noted the need to hire consultants to conduct HCV assessments that they 

had not been conducting prior to RSPO involvement. This is a very concrete example of 

a limited change to policies that RSPO has introduced across the industry – and a costly 

one as well. In addition, HCV conservation, as well as GHG emissions monitoring, 

represent new concerns for the industry, suggesting that RSPO may be more capable of 

introducing policy changes when it comes to new concerns or issues than previous 

environmental and social concerns in the palm oil industry.  

The legal compliance issues present an even more fascinating effect of standard 

compliance. Voluntary standards, as a governance tool, have frequently been considered 

a gap-filling tool to be used where States and other public authorities have failed to 

introduce legislation or policies. 74  In this case, RSPO’s impact has been largely the 

opposite, namely, to introduce a renewed pressure to comply with the legal 

requirements of public authorities. To summarize, while the general character of this 

dimension is coordinative, in that compliance is most often a paper exercise of 

explanation rather than change, there are limited pockets of impact that RSPO’s standard 

has had on the industry, indicating a limited regulatory function.  

 

5.3 High levels of participation in the standard development processes 
 

The third dimension investigated in this case is the degree of participation that 

producers have in RSPO’s standard development and revision processes. It was found 

that most interviewees were extensively involved in numerous working groups, 

technical committees, and national initiatives that were tasked with (contributing to) the 

development or revision of RSPO’s standard, or pilot testing the standard. This raises 

                                                             
 

74 See for example Lars H Gulbrandsen, ‘Overlapping Public and Private Governance: Can Forest 
Certification Fill the Gaps in the Global Forest Regime?’ (2004) 4 Global Environmental Politics 
75. 
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concerns about the possibility that these producers may have disproportionate influence 

on the ultimate content of the standards, overshadowing other actors involved in RSPO 

(environmental organizations, labor organizations, retailers, scientists, etc.). However, 

the high levels of participation among producers is countered, to some degree, by their 

concerns that the standard development processes were already too dominated by 

activists, which led to unclear standards without clear direction regarding their 

implementation in practice. While the degree of power each group of actors has in the 

development of RSPO’s standards is ultimately a subjective measure dependent on one’s 

perspective as to what the appropriate balance should be, it is clear that there is both 

extensive participation among producers as well as a concern that without their 

participation the standards would become awkwardly formulated for implementation. 

Ultimately, this illustrates a coordinative function in so far as the producers are hesitant 

or negative about the involvement from non-producing actors, precisely because of the 

limiting effects it would have on them, rather than enabling easier or more efficient 

implementation of the standard.  

There is one large caveat that cannot be left aside, and this concerns the role of 

smallholders in the development of standards. Even for some of the larger, Europe-based 

palm oil producers, the costs and time devoted to participation in RSPO’s committees, 

working groups and pilot tests proved to be a challenge. For smallholders, the costs of 

travelling to meeting locations and using their time for the purpose of standard 

development or revision is an even higher barrier to participation. The RSPO’s structure 

has made larger plantations and mills responsible for smallholders’ certification, but 

there is also reason to be concerned that the same goes for their representation within 

RSPO overall.75 For the one million smallholders in Indonesia, and the thousands in other 

producing countries, participation in RSPO’s standard development will simply not be 

possible at the same intensity as palm oil producers with larger estates and mills. This 

raises the concern that their interests will not be represented in the process, a concern 

that was also raised among interviewees who noted the detrimental effects of the 

segregated chain-of-supply certificate on smallholders. In short, though the standard 

development process has been labeled as enabling for palm oil producers, that enabling 

character does not carry over to smallholder producers.    

 

5.4  Developing markets for CSPO and solving common problems: the future 

roles of RSPO? 
 

The last dimension in this study concerns the topics of dispute and controversy that 

certified producers expressed towards RSPO. The study found that producers primarily 

                                                             
 

75 This finding supports the previous claims in McCarthy and Zen 167–168. 
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wanted two changes (in addition to their concerns about activists in the standard setting 

process, discussed above): they wish that RSPO would work harder on developing 

markets for CSPO, particularly in non-Western contexts (India, China, Brazil) where palm 

oil is in higher demand; and secondly, they would like RSPO to play a role in solving 

common legal troubles facing producers in Indonesia, including uncertainties about land 

use rights and conflicts between RSPO’s HCV conservation requirements and Indonesia’s 

land development laws. The first of these two problems is a clear call for RSPO to 

emphasize the missing economic incentive (price premium) in its certification program. 

The second concern can be characterized as a common problem that many producers in 

Indonesia are facing, and they believe the Indonesian government would be better 

approached collectively vis-à-vis RSPO. These two concerns are undoubtedly reflective 

of the coordinative function they wish RSPO to have (or emphasize), in that both concern 

the enabling of their operations: enabling their sustainability practices through a price 

incentive, and enabling their land development actions through greater legal certainty 

and solving conflicts between Indonesian law and RSPO’s standard.  

 

6 Conclusion: common challenges resolved together  
 

This case study has evaluated the coordinative and regulatory characteristics of the RSPO 

organization, working from the perspective of palm oil producers’ experiences in the 

organization. The goal with the study was to examine the capacity of this voluntary 

sustainability standard to regulate the behavior of palm oil producers in order to make 

their operations more environmentally and socially sustainable. This goal arises out of 

the concern that voluntary sustainability standards might be green washing industries 

by forming like-minded groups of producers and naming their practices sustainable, 

without the capacity the regulate their behavior beyond the wishes of the producers 

themselves. In short, the aim here was to identify if RSPO has the capacity to limit the 

behavior of its member producers rather than merely empower them with the title of 

sustainability. 

The findings of the study show that while producers have joined RSPO for reasons more 

reflective of a regulatory function, compliance with RSPO’s standard has resulted mostly 

in simply making the producers’ operations transparent to auditors, with only limited 

changes to the substantive policies and practices effectuated by the standard. Two areas 

where substantive changes were evident – HCV conservation and GHG emissions 

monitoring – represent new concerns to the palm oil industry that RSPO is partially 

responsible for introducing among producers. However, this success, in terms of 

regulatory capacity, is overshadowed by the predominant experience of standard 

compliance as a paper exercise, in which the difference between a sustainable and 

unsustainable (between certified and uncertified) is whether their documentation is 

conducted in accordance with RSPO’s requirements. In addition, the prevalent roles that 



Certifying Global Palm Oil Production 

 
 

149 

producers play in the standards development process support the coordinative function 

of the organization, with the important exception for smallholders whose participation 

proves a daunting challenge for RSPO. Lastly, the producers’ concern about developing 

more market demand for CSPO and for solving legal challenges to palm oil production in 

Indonesia indicate that they desire for RSPO to maintain a coordinative function among 

them. Producers look towards RSPO to solve collective problems and develop economic 

incentives for their sustainability practices. It is significant that there are no concerns 

among producers that the standard is not stringent enough.   

The RSPO represents a VSS initiative that defines the market logics that are supposed to 

support it. Perhaps the early participation of the dozen largest palm oil producers in the 

world helped to facilitate the rapid expansion of RSPO within the industry, given that 

there were no price incentives for doing so and no evidence of pressure placed on 

producers from trading partners. However, with the rapid participation of major 

producers came an organization and a standard that has been relatively incapable of 

introducing extensive changes to the production of palm oil, that is to say, rather 

incapable of regulating its members. It partially illustrates the risks of green washing in 

the organizational format of voluntary sustainability standards, in which the de facto 

production practices pre- and post-sustainability certification are similar enough to 

question the significance of the certificate. The softness of the standard is summarized in 

a statement from RSPO’s President Jan Kees Vis at the 10th General Assembly: “On the 

basis of the reviewed P&C, we should look at the standard as a standard that defines a 

fairly broad operational space in which growers can operate. It is a choice whether they 

want to operate at the bottom of the operational space or at the top of that operational 

space.”76 While RSPO itself might argue that this operational space is a horizontal space 

that provides room for creative approaches to the same level of compliance, the current 

findings suggest that it is also a vertical space in which minimal efforts can result in 

compliance.    

For legal research, the most significant findings in this case are the prevalence of CARs 

dealing with legal compliance and land use rights, as well as the producers’ desire for 

RSPO to act as an intermediary with the Indonesian government in discussions about 

legal uncertainties and conflicts between RSPO’s standard and Indonesian laws. This 

finding changes the stakes of voluntary sustainability standards, which had widely been 

considered a gap-filling tool to introduce rules in industries that were largely 

ungoverned. Instead, the trend seen here is for RSPO’s standard to be used as pressure 

to exert compliance with local and national laws, as well as a negotiator in the legislative 

developments surrounding palm oil production in Indonesia. To this extent, the term 

                                                             
 

76 Roundtable on Sustainable Palm Oil, ‘Draft Minutes: Roundtable on Sustainable Palm Oil 10th 
General Assembly (GA10)’ (2013) 3. 



Chapter 4 

150 
 

“interlegality,” rather than gap filling, might better capture the relationships between 

voluntary sustainability standards and national legal systems.77  

To summarize, this case study has illustrated the possibility that sustainability standards 

introduce paper exercises rather than comprehensive regulation in an industry. Yet it 

has also shown that the willingness of producers to join in this initiative is not necessarily 

driven by direct or immediate economic incentives, nor by demands from trading 

partners; instead, it can rest on the collective perception of the standard as a legitimate 

source of best practices. Furthermore, it has shown the challenges that the roundtable 

sustainability standard format has in attracting the participation of small-scale 

producers, and simultaneously the empowering function it can have for the large-scale 

producers that support it.         

                                                             
 

77 This echoes a similar finding in Chapter 3 on the relationship between voluntary sustainability 
standards and legal requirements from international, national, and local sources. The term 
interlegality was initially developed in Boaventura de Sousa Santos, Toward a New Legal Common 
Sense: Law, Globalization, And Emancipation (2nd edn, Butterworths LexisNexis 2002). 
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Chapter 5: Meta-regulating the Credible 
Governance of Sustainability Standards – the 
case of ISEAL Alliance 

 

This final case study applies the same coordinative-regulatory framework, and the same 

four dimensions of analysis, to the ISEAL Alliance. In doing so it moves the analysis from 

uptake and effects of sustainability standards to a meta-level of governance codes that 

apply sustainability standard setting organizations themselves. After providing an 

introduction to ISEAL and its governance architecture (section 1), bodies of literature on 

meta-regulation, global administrative law and societal constitutionalism are assessed 

for their relevance to the context of ISEAL (section 2). As this case study moves the level 

of analysis from sustainability standards to the governance of sustainability standards, it 

is necessary to reformulate the theoretical framework that is applicable at this new level 

analysis. Afterwards, the coordinative and regulatory functions are re-configured to 

apply to this new context (section 3). The data and analytic process is presented (section 

4), followed by the analytic findings, presented in a series of seven thematic clusters 

(section 5). The analytic findings are assessed in light of the coordinative-regulatory 

framework that underlines this entire project (section 6) and the appropriateness of 

conceptualizing ISEAL as a form of global administrative law, meta-regulation, or societal 

constitutionalism is evaluated. It is found that ISEAL predominantly provides 

coordination among its members, and as such, is not appropriately described as a global 

administrative law or example of societal constitutionalism.   

1 Introduction 
 

This third case study focuses on ISEAL Alliance, a relatively new organization in the field 

of transnational private sustainability standards. Founded in 2002, ISEAL initially served 

as an acronym for International Social and Environmental Accreditation and Labelling. 

The founding members included some of the largest sustainability standard setting 

organizations, such as the Forest Stewardship Council, Fairtrade International, the 

Marine Stewardship Council, and the International Federation of Organic Agriculture 
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Movements.1 ISEAL’s mission is to strengthen sustainability standards by defining good 

practices, developing and increasing impacts of standards, increasing the effectiveness 

and efficiency of standards, defining what makes standards regimes credible, and 

promoting learning between standard setting regimes.2 Their goals are pursued through 

the creation and maintenance of three Codes of Good Practice pertaining to: standard 

setting processes (Standard-Setting Code), monitoring and evaluation planning (Impacts 

Code), and enforcement strategies and techniques (Assurance Code) – though the term 

enforcement is not used by ISEAL Alliance. In addition, ISEAL has conducted a Global 

Consensus survey and established a list of Credibility Principles “that represent the core 

values upon which effective standards are built.”3 Lastly, ISEAL provides a platform for 

the exchange of experiences, knowledge, and perspectives among broad groups of 

stakeholders involved in sustainability standard setting. This includes training and 

consulting services, email exchange lists, working groups, collaborative projects, and 

joint advocacy projects. 

Through these diverse activities ISEAL has quickly established itself as a major actor in 

the transnational field of voluntary sustainability standards (VSS), as well as more 

generally in global environmental governance. It has become the primary actor 

developing and monitoring transparency, public participation, and effectiveness norms 

in VSS organizations. As such it has developed an essential role in maintaining the 

legitimacy and credibility of this field. 

The puzzle which remains to be answered is whether ISEAL is capable of steering its 

members behaviors in a strong sense – that is, whether ISEAL’s codes are capable of 

regulating the behavior of ISEAL members beyond their own self-interests or whether 

ISEAL’s activities are better understood as coordinating interests of similar, and at times 

competing, VSS organizations. This is the research question that the current study will 

answer. It falls within the overarching goal of the project to understand the relationship 

between regulating and coordinating functions of sustainability standards, a growing 

influence in the governance of global supply chain sustainability.  

 

                                                             
 

1 For the purpose of this paper all references to “sustainability standard setting organizations” 
are referring to private organizations that operate without any organizational affiliations to state 
governments or public international organizations. 
2 ISEAL Alliance, ‘What We Do’ <http://www.isealalliance.org/about-us/what-we-do> accessed 
17 March 2015. 
3 ISEAL Alliance, ‘Credibility Principles’ <http://www.isealalliance.org/our-work/defining-
credibility/credibility-principles> accessed 17 March 2015.  
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1.1 ISEAL’s governance architecture 

 
ISEAL Alliance describes itself as a global membership association, however it does not 

provide public information regarding its legal status as an association, in which 

jurisdiction it is incorporated, or its association’s bylaws or statutes.4 Its membership is 

comprised of two categories: Full Members and Associate Members. Full Members are 

VSS organizations that have established full compliance with all three of ISEAL’s Codes 

of Good Practice (Standard Setting, Assurance, and Impacts). Associate Members are VSS 

organizations that have only established compliance with a core minimum of the 

requirements in the three codes, and are in the process of achieving full compliance. 

ISEAL’s Board of Directors consists of nine representatives from its Full Members, and 

three of these representatives – including the Executive Director – make up the Executive 

Committee (see Figure 1 for an overview of ISEAL’s governance structure). As the highest 

decision making authority, the Board is primarily tasked with approving the annual 

budget, membership applications and membership fees. It is not involved in creating or 

approving ISEAL’s codes.5 As the Board is only required to meet twice a year in person, 

the daily management of ISEAL is provided by its Secretariat.  

Underneath the Board of Directors a number of committees are involved in various 

aspects of the organization: a Membership Committee oversees and recommends 

applications for membership to the Board; a Finance Committee provides budget 

recommendations to the Board; and an autonomous Technical Committee develops and 

approves ISEAL’s codes.6 In addition, the Stakeholder Council provides strategic advice 

and input to the Board.7 The Stakeholder Council and Technical Committee both include 

representatives from outside ISEAL’s Full and Associate Members. 

Figure 1: ISEAL's governance architecture 

 
 

                                                             
 

4 ISEAL Alliance, ‘About Us’ <http://www.isealalliance.org/about-us> accessed 17 March 2015. 
5 ISEAL Alliance, ‘Our Board.’ 
6 Ibid. 
7 ISEAL Alliance, ‘Our Stakeholder Council’ <http://www.isealalliance.org/about-us/our-
governance/our-stakeholder-council> accessed 17 March 2015. 
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2 Three perspectives on meta-regulation and transnational law 
 

The ISEAL Alliance is a rather innovative civil society organization whose activities, 

though only beginning to catch the attention of scholars, are relevant for a number of 

different parallel discussions on regulation, transnational law, and global governance. As 

the topic of this case study shifts the focus from sustainability standards to the 

governance of sustainability standards, a slightly different theoretical framework is 

necessary to understand what is at stake in conceptualizing ISEAL’s activities as either 

coordination or regulation. For this reason, the following subsections introduce three 

separate bodies of literature that have each sought to provide a conceptual description 

of the kinds of governance activities that ISEAL is involved in. These three bodies of 

literature are: meta-regulation, societal constitutionalism, and Global Administrative 

Law. First, an overview of the limited studies that have explicitly focused on ISEAL is 

presented.   

 

2.1 Previous studies of ISEAL 
 

Despite the rising prominence of ISEAL, it has received very limited attention from 

researchers. Dingwerth and Pattberg emphasize ISEAL as a stage for “mimetic processes” 

among VSS organizations that can facilitate micro-dynamics of horizontal diffusion and 

convergence of models for transnational rule making.8 From a similar perspective of 

regulatory competition and convergence, Reinecke et al describe ISEAL’s codes as 

examples of “meta-standardization” that regulate competition between the multitudes of 

VSS organizations operating in the “standards market.”9 As such, they assess ISEAL’s role 

as a “competition watchdog” of the standards market, securing the outcome that 

“competition is embedded in and limited by a shared, long-term orientation towards 

common values.”10 

Other accounts of ISEAL focus on its role in securing the legitimacy, or credibility, of 

sustainability standards. Bernstein notes how ISEAL helps its members, who work in a 

complex environment of hierarchical legal and political organizations, by informing them 

                                                             
 

8 Klaus Dingwerth and Philipp Pattberg, ‘World Politics and Organizational Fields: The Case of 
Transnational Sustainability Governance’ (2009) 15 European Journal of International Relations 
707. The seminal text on mimetic isomorphism is Paul Dimaggio and Walter Powell, ‘The Iron 
Cage Revisited: Institutional Isomorphism and Collective Rationality in Organizational Fields’ 
(1983) 48 American Sociological Review 147. 
9 Juliane Reinecke, Stephan Manning and Oliver von Hagen, ‘The Emergence of a Standards 
Market: Multiplicity of Sustainability Standards in the Global Coffee Industry’ (2012) 33 
Organization Studies 791. 
10 Ibid 807. 
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how to “navigate this environment so their standards will be recognized as legitimate.”11 

Loconto & Fouilleux assess how ISEAL acts as an “agenda-setter” and an “institutional 

entrepreneur” within the “organizational field” of sustainability standards through its 

use of meta-standards to create a definition of “procedural sustainability” and its efforts 

to improve the external legitimacy of sustainability certification by “entangling” strategic 

actors, such as research communities, public organizations, and multi-national 

corporations.12 

Despite initial interest in ISEAL from those interested in regulatory convergence and 

competition and the legitimacy of transnational regulators, very limited attention has 

been paid to the legal-normative question as to sources and formulation of ISEAL’s codes, 

and the empirical question as to what impact they have on members’ behavior. In short, 

it has yet to be concluded if ISEAL is regulating its members with respect to the norms in 

its codes, or whether it is a service-provider for its members. Meidinger describes 

ISEAL’s Standard-Setting Code as part of a broader attempt to foster consensus decision-

making among certification regimes, with the underlying assumption that better and 

more legitimate standards arise when they reflect the will of interested parties. 13 

Concerning the origins of the rules that compost ISEAL’s codes, he also notes that, 

“[e]xcept for the multiple comment period requirements, the guidelines could have been 

taken directly from the US Administrative Procedure Act (APA), and no doubt those of 

other countries as well.”14 Until now, this brief comparison to the US APA has marked the 

limit to which the activities of the organization have been analyzed for their potential 

function has administrative procedure setting for the “global civil law-making” 

institutions that their members constitute.15 Aside from Meidinger’s study, ISEAL has yet 

to be evaluated regarding its place within the growing field of transnational law. The 

following sections discuss three separate theoretical literatures of transnational law and 

global governance, which help to frame the possible roles that ISEAL might play in the 

field: meta-regulation, lex mercatoria, and the Global Administrative Law project. 

 

                                                             
 

11 Steven Bernstein, ‘Legitimacy in Intergovernmental and Non-State Global Governance’ (2011) 
18 Review of International Political Economy 17, 39. 
12 Allison Loconto and Eve Fouilleux, ‘Politics of Private Regulation: ISEAL and the Shaping of 
Transnational Sustainability Governance’ (2014) 8 Regulation & Governance 166. 
13 Errol Meidinger, ‘The Administrative Law of Global Private-Public Regulation: The Case of 
Forestry’ (2006) 17 European Journal of International Law 47.  
14 Ibid 69. 
15 Errol E Meidinger, ‘Forest Certification as Environmental Law Making by Global Civil Society’ in 
Errol Meidinger, Chris Elliott and Gerhard Oesten (eds), Social and Political Dimensions of Forest 
Certification (Forstbuch 2002). 
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2.2 The rise of meta-regulation  

 
In light of the extensive research on VSS organizations among regulatory governance 

scholars, recent developments concerning meta-regulation in this field are particularly 

important for understanding ISEAL Alliance. Meta-regulation is often described as the 

“the regulation of self-regulation.”16 Parker suggests that meta-regulation is useful for 

governments as they attempt, “to connect the internal capacity for corporate self-

regulation with the internal commitment to self-regulate” and in, “connecting the private 

justice of internal management systems to the public justice of legal accountability, 

regulatory coordination and action, public debate and dialogue.” 17  Coglianese & 

Mendelson further emphasize that meta-regulation strategies must be deliberate and 

explicit, rather than unintentional or coincidental consequences of governmental 

actions. 18  As such, meta-regulation serves the function of returning to the central 

government an element of control over both private self-regulatory bodies and 

independent public regulatory bodies.19 It has been suggested that these forms of control 

have become necessary as a means to re-establish “trust” in public oversight.20 Examples 

of meta-regulatory strategies include regulatory impact assessments, 21  public sector 

audits,22 and Corporate Social Responsibility regulations.23 Furthermore, though these 

examples of meta-regulation are frequently process-oriented, Parker maintains that they 

must be accompanied by substantive social (or economic, environmental, etc.) policy 

goals, rather than reflexive procedure; in other words, “it must be a process that is ‘going 

somewhere.’” 24  Ultimately, however, these initial discussions on meta-regulation 

emphasize that it is primarily tools for central governments to re-assert control over self-

                                                             
 

16 Drawing on a chapter title from Christine Parker, The Open Corporation: Effective Self-
Regulation and Democracy (Cambridge University Press 2002). 
17 Ibid 246. Emphasis is found in the original text. 
18 Cary Coglianese and Evan Mendelson, ‘Meta-Regulation and Self-Regulation’, The Oxford 
Handbook of Regulation (Oxford University Press 2010) 162–163. 
19 Bettina Lange, ‘Regulatory Spaces and Interactions: An Introduction’ (2003) 12 Social & Legal 
Studies 411, 413; Coglianese and Mendelson; Jacint Jordana and David Levi-faur, ‘The Politics of 
Regulation in the Age of Governance’ in Jacint Jordana and David Levi-Faur (eds), The politics of 
regulation: Institutions and regulatory reforms for the age of governance (Edward Elgar 2004). 
20 Jordana & Levi-Faur present a trust-centered interpretation of meta-regulation and the 
regulatory state. See Jordana and Levi-faur. 
21 Claudio M Radaelli, ‘Regulating Rule-Making via Impact Assessment’ (2010) 23 Governance 89. 
22 Colin Scott, ‘Speaking Softly Without Big Sticks: Meta-Regulation and Public Sector Audit’ 
(2003) 25 Law & Policy 203. 
23 Christine Parker, ‘Meta-Regulation - Legal Accountability for Corporate Social Responsibility’ in 
Doreen McBarnet, Aurora Voiculescu and Tom Campbell (eds), The New Corporate 
Accountability : Corporate Social Responsibility and the Law, vol 29 (Cambridge University Press 
2007). 
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regulating bodies and which “tend to make the outcomes of self-regulation come closer 

to the overall public interest.”25 

In reaction to the emphasis on hierarchical – or governmental – commands in meta-

regulation literature, others have formulated a more functional understanding of meta-

regulation. Bronwen Morgan, for instance, defines it as, “any set of institutions and 

processes that embed regulatory review mechanisms on a systemic basis into the every-

day routines of governmental policy making, such that a particular form of economic 

rationality becomes part of the taken-for-granted ways of policymaking.”26 Yet Morgan’s 

utilization of the term has largely been confined to its use within domestic politics and 

policymaking. 27  In contrast, Colin Scott provides an alternative description of meta-

regulation as a, “technique of identifying capacities for control and then attempting to 

steer them.”28 The novelty of Scott’s perspective lies in exploring the meta-regulatory 

activities that exist in contexts that lack hierarchically authoritative officials, but are 

instead regulated through competitive or communal processes, or by design features 

that make non-compliance with meta-regulatory goals impossible. 29  Since state 

governments and inter-governmental bodies hold only limited roles in the field of 

sustainability standards, Scott’s definition appears more appropriate for the context of 

VSS organizations and ISEAL. Scott’s approach to meta-regulation is further justified for 

this case study given the possibility of incorporating non-governmental actors by on 

competitive and communal pressures. The popularity of this perspective on meta-

regulation has already facilitated its application to transnational private regulation 

(TPR) literature.30 From Scott’s perspective, the accountability and legitimacy of self-

regulation are products of a collection of command, competitive and communal 

relationships between governmental and private bodies. 31   This builds on a systems 

theory approach to regulation as an issue of structural coupling, in which, “[t]heir [meta-

regulator and self-regulator] ability to communicate is premised upon the capacity to 

understand each other and not of one to wield the big stick over the other in the last 

                                                             
 

25 Coglianese and Mendelson 163.  
26 Bronwen Morgan, ‘The Economization of Politics: Meta-Regulation as a Form of Nonjudicial 
Legality’ (2003) 12 Social & Legal Studies 489, 490. 
27 Morgan, ‘The Economization of Politics: Meta-Regulation as a Form of Nonjudicial Legality’; 
Bronwen Morgan, ‘Regulating the Regulators: Meta-Regulation as a Strategy for Reinventing 
Government in Australia’ (1999) 1 Public Management 49. 
28 Colin Scott, ‘Self-Regulation and the Meta-Regulatory State’ in Fabrizio Cafaggi (ed), Reframing 
Self-Regulation in European Private Law (Kluwer Law International 2006). 
29 Ibid; Scott, ‘Speaking Softly Without Big Sticks: Meta-Regulation and Public Sector Audit’ 205.  
30 Jacco Bomhoff and Anne Meuwese, ‘The Meta-Regulation of Transnational Private Regulation’ 
(2011) 38 Journal of Law and Society 138; Fabrizio Cafaggi, ‘A Comparative Analysis of 
Transnational Private Regulation: Legitimacy, Quality, Effectiveness and Enforcement’ (2014) 
EUI Department of Law Research Paper No. 2014/145 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2530516> accessed 7 April 2015. 
31 Scott, ‘Self-Regulation and the Meta-Regulatory State’ 140–144. 
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instance.”32 As such, it is perhaps best understood as a functional, rather than formal, 

approach to meta-regulation. 

 

2.2.1 ISEAL as a possible meta-regulator? 

 

The functional understanding of meta-regulation raises a few initial remarks regarding 

its application to ISEAL. First, this perspective emphasize a possible dimension of trust 

at work in meta-regulatory processes, but that this dimension is more extensive than the 

relationships between central governments and self-regulatory agencies and private 

bodies. Functionally speaking, it is hypothesized that ISEAL attempts to create a greater 

sense of governmental, consumer, and industry trust in sustainability standards by 

generating common minimum standards by which such regimes should abide. With 

hundreds of VSS organizations currently operating, oversight is a task that most 

consumers are incapable and unwilling to achieve on their own initiative. Yet a lack of 

oversight may threaten the value of sustainability certification, and this critical 

questioning would almost certainly increase as the number of VSS organizations 

increases.33 

Secondly, a more fundamental concern arises when considering private organizations 

like ISEAL as possible meta-regulators. Despite the emphasis on processes in meta-

regulation literature, it is also clear that they must be built around substantive goals, 

values, or principles, either implicitly or explicitly.34 While the values that governmental 

authorities use in meta-regulation can be considered public values or public interest, 

such a direct translation cannot be easily made in the case of private meta-regulators like 

ISEAL. However, presupposing the principles of ISEAL as self-serving or industry serving 

– rather than serving a more general public interest – falls short in recognizing the 

similarities they might have with international human rights norms and other standards 

found among public international bodies, such as the International Labor Organization 

(ILO). Rather than enter into a definitional debate, it is more beneficial at this time to 

suspend categorical judgment as to their public or private (or hybrid) nature, and first 

focus on the origins and effects of the norms and values espoused by ISEAL, where they 

originate from, and how they are experienced by ISEAL’s members. 

Thirdly, a functional meta-regulation concept provides a comparative axis between 

ISEAL Alliance and other possible private meta-regulating regimes and organizations in 

                                                             
 

32 Scott, ‘Speaking Softly Without Big Sticks: Meta-Regulation and Public Sector Audit’ 214. Scott 
is referencing Gunther Teubner, Law as an Autopoietic System (Blackwell 1993). 
33 The kind of questioning imagined entails complaints of “green washing” and dishonest labeling 
– namely the complaint that certification programs and their certified corporations do not live up 
to the degree of sustainability they claim to support. 
34 See Parker, ‘Meta-Regulation - Legal Accountability for Corporate Social Responsibility.’ 
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both overlapping and unrelated activities. The International Accreditation Forum and 

the World Standards Services Network are both meta-regulators concerned, much like 

ISEAL, with the governance of voluntary standards and certifications. 35 Furthermore, 

meta-regulatory activities are found within particular sub-fields of standardization and 

certification, such as the roles of Global G.A.P. and the Global Food Safety Initiative within 

the field of food safety, and the European Advertising Standards Alliance in the field of 

Advertising.36 Relating ISEAL Alliance to other private meta-regulators could increase 

the significance of the findings in this research and provide an immediate platform for 

comparison in order to identify variation and similarities among similar cases. 

Taking Scott’s functional understanding of meta-regulation as a starting point for 

evaluating ISEAL leaves a number of issues unresolved. This framework clarifies the 

mechanisms through which meta-regulators create controlling capacities, as well as the 

function of meta-regulators in providing accountability, legitimacy, harmonization, and 

shared values. However, the origin of the meta-norms and principles used by an 

organization like ISEAL is not addressed by meta-regulation literature, nor has the role 

of external parties. The only comprehensive “search for meta-norms” has come from 

Bomhoff & Meuwese, who identify both Better Regulation and private international law 

as discursive producers of meta-regulatory norms and principles, presumably among 

many others.37 Their theoretical treatment of meta-regulation sources underscores the 

need to consider the aggregate effects of discursive policy programs like Better 

Regulation and dispersed practices in private international law. However, their 

perspective differs significantly from the current focus on the developments within a 

particular institution, rather than meta-regulation writ large. 

 

2.3 The meta-regulatory function of transnational private law 
 

From a legal perspective on meta-level governance, Teubner & Fischer-Lescano and Wai 

have proposed models of Private International Law and domestic private laws – bundled 

together under the term transnational private law – as frameworks for the regulation of 

global corporate behavior.38 While the authors disagree as to the extent of normative 

                                                             
 

35 Meidinger, ‘The Administrative Law of Global Private-Public Regulation: The Case of Forestry’ 
56–57.  
36 Fabrizio Cafaggi, ‘A Comparative Analysis of Transnational Private Regulation: Legitimacy, 
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Private International Law in an Era of Globalization’ (2002) 40 Columbia Journal of Transnational 
Law 209; Robert Wai, ‘Transnational Private Law and Private Ordering in a Contested Global 
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closure found in the many new legal discourses and systems of transnational private law, 

both perspectives place a similar significance on the role of transnational private law in 

regulating the resolution of transnational commercial disputes (a transnational conflict 

of laws appropriate for a legally pluralistic world society), as well as the generation of 

legal norms through the standardization of contracts in global trade and commerce. 

Wai’s model of the regulatory functions in transnational private law focuses on the 

normative agreements found within contracts that stretch across national borders. In 

doing so, it provides a basis for understanding the transnational legal elements of 

contractual relationships, such as in product supply-chains, and particularly touches on 

the significance of forum selection clauses and dispute resolution procedures. It places 

these transnational elements back within the context of particular national legal systems 

by emphasizing the latter’s role in coordinating the “lift-off” and “touch-down” of 

transnational contracts. 

Teubner’s model, often referred to as lex mercatoria, shares Wai’s general focus on the 

resolution of transnational conflicts, but his sociological approach focuses on the broader 

issue of conflicts between autonomous communicative systems – rather than between 

specific parties – resulting from the conditions of post-modernity.39 For Teubner, the 

transnational law of conflicts requires a more abstract and functional formulation than 

Wai’s model, as it must facilitate the self-limitation of autonomous systems and 

discourses, for instance, the role of international trade law in preventing corporations 

from violating human rights norms and committing environmental destruction. 

Furthermore, Teubner maintains that these self-restraining mechanisms are 

increasingly manifested in the contractual relationships between private actors – rather 

than by principles imposed by state actors – and that the contracts are “self-validating” 

in nature, thus creating their own authority.40 However, the extent to which they can 

maintain complete autonomy is limited due to their inevitable reliance on domestic 

contract law; therefore, in some sense, albeit limited, “the state system is both responsive 

to and constitutive of cross-border private ordering.”41 

                                                             
 

Transnational Private Law’ (2008) 71 Law and Contemporary Problems 107; Andreas Fischer-
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Pluralism in the World Society.’ 
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More recently, Teubner has extended the notion of lex mercatoria into a theory of societal 

constitutionalism. In doing so, this primarily private law approach to transnational law 

has incorporated a public law – or constitutional – dimension. The core claim of societal 

constitutionalism is namely that, “[i]t is transnational regimes, organizations and 

networks that become the new constitutional subjects, replacing the nation-state 

constitutional semantics of a demos, its collective identity and founding myths, the 

constituent/constituted power differentiation, and the legitimacy arising from the 

democratic consensus and political pluralism.” 42  As such, it suggests that the 

transnational legal developments are gradually going beyond their private origins and 

extending into a more public task of constitutionalization. 

In the development of societal constitutionalization, Teubner emphasizes the dual role 

of these constitutional fragments in both self-empowering and self-limiting the 

respective autonomous social systems.43 The question facing transnational commercial 

enterprises is whether they are capable of self-constitutionalizing in a manner that is 

capable of both empowering their autonomy as private enterprises while also regulating 

their behavior to prevent protect external social and environmental interests.44 Teubner 

suggests that this will inevitably develop either through in-direct external pressures 

placed on autonomous systems or introduced as the result of systemic crises and failure. 

Unsurprisingly, this theory of transnational societal constitutionalism has made an 

influential impact in the area of transnational law, and has attracted a significant amount 

of controversy.45 

 

2.3.1 ISEAL as lex mercatoria or societal constitutionalism?  

 

The fruitfulness of Wai’s model for analyzing the field of sustainability standards rather 

is limited. Its emphasis on contractual relationships is better equipped for analyzing 

supply-chain relationships rather than a multi-stakeholder, long-term, and multi-

purpose organization of private parties like ISEAL. Furthermore, its focus on dispute 

                                                             
 

42 Jiří Přibáň, ‘Constitutionalism as Fear of the Political? A Comparative Analysis of Teubner’s 
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43 Gunther Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization 
(Martin Loughlin, John P McCormick and Neil Walker eds, Oxford University Press 2012) 78. 
44 See Chapter 1, section 6.1. 
45 Přibáň; Ming-Sung Kuo, ‘Semantic Constitutionalism at the Fin de Siècle: Gunther Teubner, 
Constitutional Fragments’ (2014) 5 Transnational Legal Theory 158; Bart van Klink, ‘The 
Deconstruction and Reconstruction of the Tower of Babel: A Comment to Gunther Teubner’s Plea 
for a “Common Law Constitution”’ (2011) 40 Rechtsfilosofie & Rechtstheorie 230. 



Chapter 5 

162 
 

resolution between contractual parties is also inappropriate for application to ISEAL, 

which is not primarily concerned with resolving disputes between its members. 

Teubner’s model of lex mercatoria and societal constitutionalism provide a more 

promising application for sustainability standards and ISEAL. From this theoretical 

perspective, sustainability standards could be considered a new legal discourse that is 

intended to prevent societal collisions between trade-minded corporations and their 

social and ecological environments – namely by constructing environmental and labor 

rules within global trade practices.46 However, given ISEAL’s position at yet a level above 

sustainability standards, it is likely more beneficial to think of ISEAL in terms of societal 

constitutionalism. 

The contribution of societal constitutionalism for analyzing ISEAL is its description of 

constitutionalism as a simultaneously self-empowering and self-restricting mechanism 

by which external social and environmental concerns are internalized by transnational 

corporate actors. The question this raises in application to ISEAL is whether these self-

empowering and self-restricting behaviors can be seen among ISEAL’s members, and 

what processes or forces are capable of introducing the self-restrictive elements in 

ISEAL’s work? So far, such a study on the meta-regulatory dimensions of lex mercatoria 

or societal constitutionalism has yet to be conducted in the field of sustainability 

standards.47 The most significant challenge that Teubner’s theory presents this current 

study is the need to translate its rather abstract and theoretical formulation into a more 

pragmatic and practical version for application to the ISEAL context. 

 

2.4 Meta-regulation and the Global Administrative Law project  

 
A third body of literature that pertains to the meta-norms and meta-regulation among 

sustainability standards is the Global Administrative Law (GAL) project. Although it 

initially was focused on the administrative rules of international bodies, 

intergovernmental organizations, and hybrid public-private bodies – and is arguably 

most known for its descriptions of these bodies as global public administrations – recent 

developments suggest that sustainability standards are on the radar of global 

administrative law scholars. The 3rd publication of the GAL handbook includes case 

studies on the International Organization for Standardization (ISO), FSC, and MSC, 

Kingsbury’s analysis of the GAL’s concept of law makes note of both the FSC and ISEAL 
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Alliance, and in a 2006 European Journal of International Law special issue on GAL 

Meidinger provides a thorough description of sustainable forestry certification regimes 

as administrative institutions.48 

The goal of the GAL project is to study the public administrative nature of transnational 

and global governance bodies. In doing so it attempts to describe the “mechanisms, 

principles, practices, and supporting social understandings that promote or otherwise 

affect the accountability of global administrative bodies,” particularly in relation to 

standards of transparency, participation, reasoned decision making, legality, and 

effective review procedures. 49  The global administrative law literature maintains a 

tenuous balance between descriptive studies of the rules and procedures used among 

various organizations and bodies, and normative claims that such rules and procedures 

ought to be considered as constituting the body of global administrative law principles. 

In this balancing act, one might then expect both descriptive and normative accounts of 

the sources of these rules and procedures. 

Thus far, preliminary normative conclusions maintain that there is no general “rule of 

recognition” or unity regarding the rules and procedures of global administration, 50 

while little focus has been placed on descriptive analysis of the sources and origins of the 

global administrative rules in practice. From a normative perspective, it is suggested that 

sources include, but are not limited to, domestic administrative law, the historical work 

of international administrative law, and a ius gentium of administrative norms. Such a 

broad account is therefore limited to asserting abstract general principles and “growing 

commonalities” of Global Administrative Law – including principles of legality, 

rationality, proportionality, rule of law, and human right – as sources of global 

administrative rules.51 

By remaining at an abstract level of analysis, the GAL literature has thus far proven 

unable to provide an explanation of the sources of the rules used in practice by GAL 

organizations. The problem with the development thus far is that the theoretical claims 

of GAL cannot account for variation between the entirety of rules and processes that can 
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be described as related to, or derived from, general administrative principles. As such, 

GAL has been unsuccessful in providing more comprehensive and detailed accounts of 

the mechanisms and forces behind the creation of the global administrative structures 

they describe. Such macro-level accounts of the source of global administrative law are 

incompatible with the study of the administrative rules found in a particular meta-

regulatory body. However, this short reflection on the GAL project does provoke the 

question as to the origin of ISEAL’s principles – namely, whether a more specific source 

can really be accounted for. 

 

2.4.1 ISEAL as Global Administrative Law  

 

According to Kingsbury, ISEAL – including its incorporation of ISO standards – is an 

example of a global administrative body producing substantive norms for other global 

administrative public entities.52 Yet this still does not resolve the source of the norms, 

whether they are rules and procedures autonomously generated by ISEAL, whether they 

are influence by domestic administrative principles in practice, or if they were only 

introduced into sustainability standards by ISEAL but were transplanted from 

elsewhere. Likewise, despite a thorough description of the administrative institutions of 

forestry sustainability standards, Meidinger does not describe in detail the processes 

that founded the institutions he describes. Do constituent actors of the administrative 

regimes produce them, or might they be imposed by global constitutionalist 

developments? Walker points out what is fundamentally lacking in these public law 

descriptions of regulatory governance institutions: “The ambit of public law, then, 

necessarily goes beyond and behind law, even constitutional law, to the matrix of 

political possibilities and authoritative claims out of which positive law emerges.”53 As 

such, the present study aims to identify the processes by which the eventual norms in 

ISEAL’s codes were formulated and institutionalized. 

3 The coordinative and regulatory dimensions of credible 

governance codes 
 

Despite the theoretical projects of meta-regulation, lex mercatoria, and Global 

Administrative Law, the sources and effects of meta-regulatory norms in practice has yet 

to be thoroughly researched. This is an essential gap in the literature, as these 
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administrative rules guard the exposure of sustainability certificate programs to other 

affected parties and interests. There is a tendency among meta-regulation and GAL 

theories to think of the application of norms and principles in objective terms of better 

and worse. While one should not ignore this sort of vertical analysis of the effect of meta-

regulation, it is also prudent to include a horizontal analysis of the diverse choice of meta-

regulatory norms, rules, mechanisms, procedures, etc. It is important to remember that 

meta-regulation is a process that “must be going somewhere,”54 and there are a number 

of different values or goals it could be pursuing. Objective evaluations of the quality of 

meta-regulation thus fail to take account for the reasons why a particular structure was 

chosen, the alternatives that were not chosen, and the interests at stake in this process.  

For the context of the ISEAL Alliance, this study investigates the same four dimensions 

as the previous case studies55: the process and forces involved in the writing and re-

writing of their standards, the reasons why organizations join ISEAL, the effects that 

ISEAL’s codes have on their operations, and the content of disputes or frustration in 

ISEAL. If ISEAL Alliance is understood to provide legitimacy and accountability for VSS 

organizations through its codes for standard setting, monitoring, and enforcement, then 

this horizontal analysis is all the more important. Questioning why an ISEAL member 

regime has used a particular administrative structure would likely result in the answer 

that it is necessary in order to meet ISEAL’s standards, thus begging the question why 

ISEAL’s standards require that structure in particular rather than an alternative. This 

analysis is intertwined with the overriding question as to the extent of ISEAL’s regulatory 

capacity (its ability to steer its members’ behaviors) and towards which goals or values 

it is regulating them. 

The problem that ISEAL creates for our contemporary understanding of meta-regulation 

and sustainability standard setting organizations is the uncertainty as to whether its 

codes are not self-motivated protectionist measures by its member organizations. This 

conflict-of-interest risk is equivalent to the green washing risk of the previous case 

studies in that it captures the dangers in placing too much emphasis on the normative 

strength of voluntary standards or codes. The more optimistic alternative interpretation 

is that ISEAL’s codes constitute a more robust regulatory role and are capable of steering 

the behavior of ISEAL’s members to take actions beyond what they would have done 

anyways. Ignoring this possible regulatory role could result in the familiar risk of 

dismissing powerful governance structures in sustainability standards.  

The problem this study addresses is an interpretative problem premised on the 

distinction between coordinative and regulatory interpretations of ISEAL’s work. In 

Chapter 1, coordination and regulation were identified as two contrasting functions of 

the rules, standards, norms, and soft laws that constitute the emerging field of 
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transnational law. 56  Arising out of a historical distinction between the functions of 

private law (coordinative) and public law (regulatory) within the nation-state context, 

thinking in terms of coordination and regulation opens up the possibility of evaluating 

the public and private characteristics of rule-making organizations, like ISEAL, that 

operate in a transnational context where formal public institutions are not apparent.57 

As such, this distinction between coordinative and regulatory functions also facilitates 

an assessment of ISEAL’s codes as a form of an emergent Global Administrative Law  or 

societal constitutionalism. 

 

3.1 Coordinative functions 
 

A coordinative function would be deemed present in ISEAL if its members – who are in 

turn also the targets of the codes – had a predominant role in formulating the codes. 

Furthermore, if there is little difference between the prior operations and aspirations of 

ISEAL members and the requirements contained in ISEAL’s codes, and as such, that 

complying with them entails few changes on behalf of ISEAL’s members, a coordinative 

function would also be considered present. In addition, a coordinative function would be 

found in ISEAL if its members were found to strategically join ISEAL for economic 

purposes or to gain access to services that ISEAL provides to its members. Finally, if 

debates among ISEAL’s members predominantly critique the stringency of ISEAL’s codes, 

or display a desire for ISEAL to emphasize its service-providing role, then a coordinative 

function would be considered present. In short, the coordinative interpretation of ISEAL 

emphasizes the closed nature of the organization, as a series of agreements between the 

members of the organization who are, in turn, also the addressees of their own 

agreements. Their reasons for joining, according to this interpretation, would revolve 

around the benefits it would bring to their business as standard-setting organizations, 

through increased credibility, efficiency, and visibility. 
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3.2 Regulatory functions 
 

In contrast, a regulatory function would be deemed present if ISEAL’s members joined 

the organization out of economic, social, or legal pressures (for instance pressure from 

major corporations using their standards).  In addition, if external parties – those who 

are not the code-using members of ISEAL – play a major role in the creation of the codes, 

a regulatory function would be considered apparent.  This would emphasize the 

existence of deliberative processes to create these codes and the incorporation of 

external norms and rules in them. It would not emphasize a heavy reliance on the pre-

existing practices of the code-using members. Likewise, if ISEAL’s members are required 

to make significant changes to their activities or organizations, particularly with regards 

to issues of transparency and participation of external parties in standard-setting 

activities, a regulatory function would be considered present. Lastly, if the debates or 

disputes among ISEAL members primarily express the desire for the codes to be more 

stringent, or to be more thoroughly monitored and enforced, then a regulatory function 

would be considered present. In short, a regulatory interpretation of ISEAL emphasizes 

the ability for ISEAL’s codes to induce changes in behavior of standard-setting 

organizations that would otherwise not occur, changes that are introduced on behalf of 

a broader transnational audience external to ISEAL’s members and code addressees. 

The dichotomous distinction between coordinative and regulatory dimensions of meta-

regulation that this case study adopts should also considered in a dynamic fashion – i.e. 

how do coordinative characteristics evolve into regulatory characteristics or vice versa. 

The societal constitutionalism model emphasizes the presence of both characteristics 

simultaneously in transnational law and governance, provoking the question as to when 

ISEAL coordinates and when it regulates. Where can the boundaries between these two 

functions be found in ISEAL’s activities? 

 

3.3 Dimensions of analysis 
 

This case study will assess the coordinative and regulatory characteristics of ISEAL 

through the analysis of the following dimensions: the sources and processes behind 

ISEAL’s codes, the reasons that organizations join ISEAL and abide by its codes, what 

effects compliance with ISEAL’s codes has on their activities, and finally the issues which 

have caused controversy and conflict among ISEAL’s members. Through an analysis of 

the coordinative and regulatory characteristics of ISEAL along these dimensions, this 

case study intends to shed light on the appropriateness of categorizing ISEAL within an 

emergent Global Administrative Law, societal constitutionalism, or private meta-

regulation. The question is whether ISEAL is truly capable of (meta-)regulating its 

members, the sustainability standard setting organizations that are becoming daily 

familiarities for consumers across the northern hemisphere, or whether ISEAL is better 
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understood as a protective measure by its members to monopolize the image of 

credibility and prevent competition in the field of sustainability standard-setting.58 

Following through on the findings in the previous case studies concerning sustainability 

standards in public forest management and palm oil production, this case study 

addresses claims about the emerging “publicness” of private sustainability standards by 

narrowing in on their participation procedures, utilizing ISEAL, and its codes, as a focal 

point for this topic.59 It diverges from the current trends of ISEAL literature by combining 

meta-regulatory accounts of ISEAL with GAL and societal constitutionalism perspectives 

on the emergence of norms for the purpose of creating accountability and introducing 

rights and duties among transnational regulatory and (quasi)legal regimes. Through this 

combination of perspectives the case study is able to assess the norms and processes that 

govern the relationships between VSS organizations and broader public groups. 

4 Methods 
 

A qualitative study on ISEAL Alliance was conducted to evaluate the coordinative and 

regulatory dimensions of the organization. The data was primarily derived from 

seventeen semi-structured interviews with staff from former, current and perspective 

ISEAL Alliance member organizations and ISEAL’s Secretariat. 60  In addition, publicly 

available institutional documents from ISEAL, and participation in a number of web-

based seminars with ISEAL’s Secretariat, members, and other third parties are used as 

secondary data sources. Potential interviewees from ISEAL’s member organizations 

were chosen based on their role as primary contact points with the ISEAL Secretariat or 

extensive personal involvement in the ISEAL organization. Interviewees’ personal and 

organizational identities have been kept anonymous. Unlike in the previous two case 

studies, ISEAL Alliance does not require publication of the independent reviews 

(comparable to audits) taken each year to determine compliance with its codes. As such, 

a similar Corrective Action Request data set was not available for this case study.61 

This data set was thematically analyzed with the aid of NVivo qualitative data 

management software. 62  The thematic analysis process was described in detail in 

                                                             
 

58 For more on the concept of a “market of standards” see Reinecke, Manning and von Hagen. 
59 Note that aside from ISEAL, the ISO 65 standard fulfills a similar function to ISEAL. However, as 
ISEAL directly refers to ISO 65, using ISEAL as a focal point conveniently serves the purpose of 
‘killing two birds with one stone’, while focusing on ISO 65 would not.  
60 An overview of these interviews is provided in Appendix I. 
61 For more details on the data used for this case study see Chapter 2, Section 4.3. 
62 The seminal piece on thematic analysis is: Richard E Boyatzis, Transforming Qualitative 
Information: Thematic Analysis and Code Development (SAGE 1998). 
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Chapter 2. 63  Aside from the general categories that constituted the structure of the 

interview questions, a hybrid-driven coding approach, in which codes are brought both 

from theory as well as introduced inductively from the data, was used in the analysis.64 

The analysis entailed drafting short thematic memos of each interview separately, 

identifying a list of prevalent themes in these memos, grouping related themes into 

clusters, and developing a codebook for these themes. After applying the codes to the 

original interviews, a matrix analysis of the coding was conducted to identify significant 

patterns of co-occurrence. 

The use of qualitative data from semi-structured interviews analyzed using thematic 

analysis is becoming a more popular and accepted approach to the study of socio-legal 

phenomena.65 In the case of ISEAL, this approach allows for the analysis of ISEAL’s codes 

in-action, as well as the experience of ISEAL from the perspective of its members, rather 

than merely a formal analysis of the ISEAL organization and its codes. As such, it provides 

for an interpretative study of how ISEAL’s members experience their participation in 

ISEAL and compliance with its codes as a coordinative or regulatory phenomenon. 

5 Results 
 

The thematic analysis resulted in a final grouping of seven prevalent themes that define 

the coordinative and regulatory dimensions of ISEAL’s work. Four of these themes were 

based on deductive thematic clusters, while the remaining three themes emerged as 

inductive thematic clusters. Together they illustrate how the relationship between 

reasons for participation in ISEAL, effects of participation, and the writing of ISEAL’s 

codes result in a particular understanding of the credibility that ISEAL generates for its 

members, and in doing so inform on the coordinative and regulatory dimensions of how 

ISEAL is experienced by its members. 

 

                                                             
 

63 See Chapter 2, Section 3.1 
64 The complete codebook can be found in Appendix J; Boyatzis 52. 
65 For recent examples see: Fiona A Black, Robert D Schweitzer and Frank T Varghese, 
‘Allegations of Child Sexual Abuse in Family Court Cases: A Qualitative Analysis of Psychiatric 
Evidence’ (2012) 19 Psychiatry, Psychology and Law 482; Helen Baillot, Sharon Cowan and 
Vanessa E Munro, ‘Second-Hand Emotion? Exploring the Contagion and Impact of Trauma and 
Distress in the Asylum Law Context’ (2013) 40 Journal of Law 509. 
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Figure 2: Deductive and inductive themes 

 

 

5.1 Reasons for participation  

 
Why do standard setting organizations join ISEAL Alliance and submit themselves to 

compliance with ISEAL’s codes and agree to pay membership fees? What is it that they 

hope to achieve by doing so? The overwhelming reason was that these organizations are 

looking for learning opportunities among their peers. This holds for both mature and 

newly emerging standard setting organizations, and runs through the entire history of 

the organization. This learning component, as a reason for participation, has taken on a 

more utilitarian dimension as ISEAL has developed its codes. Now, particularly among 

new start-up VSS organizations, ISEAL’s codes are understood to hold vital knowledge 

about how to run a standard setting organization; in short, they contain valuable 

information. One interviewee noted the attraction to ISEAL from a learner’s perspective: 

“And then there’s some basics, some building blocks about standards 

development procedures which I suppose have kind of been formalized in 

the ISEAL codes of practice now. But they hadn’t been six years ago, seven 

years ago. So just passing on, here’s how you set about a writing standard, 

here’s the process you need to go through. Here’s learning about 

certification and accreditation, assessors, what your options are and what 

the implications of those options are.”66 

Ironically, while this type of technical learning experience drives participation in ISEAL, 

the public availability of their codes (which are free to download on their website) also 

                                                             
 

66 Interviewee E. Further details regarding the interviewees mentioned in this chapter can be 
found in the Appendices.  
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results in a number of potential members who never pursue membership because they 

already have access to the information that they need. 

While peer-learning exchanges are the primary driver of participation, a concern for 

credibility towards external audiences is worth mentioning as a secondary driver. 

Notably, very few of the interviewees reported being explicitly asked to join ISEAL by 

stakeholders. Two interviewees did report such explicit requests, only one of which 

reported them coming from industry clients who purchase products using their 

standard. The other explicit request to join ISEAL came from an international 

environmental NGO that is a partner with both ISEAL and the particular ISEAL member 

organization in question. Thus, the concern with credibility towards external audiences 

was taken more frequently as a preemptive approach to provide a guarantee of insurance 

or stability towards future clients who might be skeptical of the organization. An 

interviewee expressed this preventative approach concisely in stating that, “[c]ompanies 

don’t like the uncertainty, they want to know what will happen, when changes will be 

introduced. They want to know this ahead of time. ISEAL membership gives them the 

reassurance they are looking for.”67 The concern with stability is particularly present as 

ISEAL members attempt to expand their standards usage among new producers and in 

new regions where their work is less well known, and thus this credibility concern is 

entangled with a priority of growth and expansion of their standard. 

 

5.2 Effects of compliance with ISEAL’s codes  

 
Given the aforementioned reasons for participation in ISEAL, it may come as a surprise 

that compliance with ISEAL’s codes was predominantly reported to have minimal effects 

or only introduced a new degree of formalization and proceduralization of the activities 

they were already conducting.  This is partially explained by the fact that nearly all of the 

interviewees reported that their organization began taking ISEAL’s codes into effect at a 

very early stage in their organizational development. Therefore, when it came time to 

actually demonstrate compliance with ISEAL’s codes as a requirement of membership 

they had already long been in compliance. The exposure they received to ISEAL’s codes 

so early on arises from personnel networks in the apparently small world of 

sustainability standards. These findings hold true in particular for the Standard Setting 

Code and the Assurance Code. 

There were two instances in which interviewees noted that their organizations 

introduced major changes to their governance structures, so as to allow for guaranteed 

voting positions for external stakeholders in their primary governance boards. These, 
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however, are certainly outliers to the general experience in which the norms of ISEAL’s 

codes are quickly integrated through mimetic and peer learning processes during early 

stages in organizational development. 

With regards to the Impacts Code, however, a significantly different finding prevails. 

None of the interviewees reported having systematic Measuring & Evaluation (M&E) 

systems (the core requirement of the Impacts Code) in place before the Impacts Code 

was written by ISEAL. Despite the lack of original model from which to learn, the 

experiences described by interviewees concerning their development of M&E systems 

was that ISEAL provided a helpful platform for peer learning and exchanges throughout 

a process that each member organization was facing. In this case, there was a strong 

effect of ISEAL’s Impacts Code in that it resulted in the creation of M&E systems in all of 

ISEAL’s member organizations. However, the interviewees themselves were reluctant to 

conclude that the Impacts Code caused them to create M&E systems. Instead, they 

frequently hypothesized that they would have eventually developed M&E systems with 

or without the Impacts Code. Although this can only remain a matter of speculation, it is 

logical that the M&E systems would have manifested somewhat differently had they not 

been developed in response to ISEAL’s Impacts Code.  

 

5.3 Coincidence of effects with desires 
 

In investigating the types of effects that code compliance resulted in for ISEAL member 

organizations, an unanticipated pattern was identified. Interviewees frequently 

described how the effects of compliance coincided with their organization’s own desires 

for itself and its development. One interviewee explains this pattern in detail: 

“And I do think that ISEAL has contributed to that [prioritization of 

resources to develop M&E systems] by putting it on the agenda, by forcing 

this, the Impacts Code, and then the members do start to look at this issue 

and realize how important this is. It then becomes a self-generating, or 

how do you call it, it becomes something that everyone realizes they need 

to do with or without ISEAL. I think if we would drop the code now, we 

would say well now this code is not necessary, all the standards 

organizations are working on impacts, we are going to continue working 

on impacts. So they have internalized that this is something that is 

significant.”68 

This point of view was frequently repeated by other interviewees claiming that they had 

always wanted to better understand the impacts of their organization, but that it was 
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something that would be given little priority under the daily stress of trying to make due 

with limited resources. As such, they portray compliance with ISEAL’s Impacts Code as a 

process by which they were forced to reach their organization’s own goals for itself. In 

short, the M&E system was an instance in which consequences of compliance overlapped 

with the organizational benefits of participating in ISEAL. 

 

5.4 Benefits of ISEAL membership 
 

Following forward from the reasons to participate in ISEAL, it is not surprising that the 

predominantly expressed benefits of ISEAL membership highlight the peer and mimetic 

learning opportunities that ISEAL facilitates. This is particularly reflective of the 

experience that new members of ISEAL, typically being younger standard setting 

organizations, go through. The learning opportunities that ISEAL provides new VSS 

organizations is premised on the belief that VSS organizations face common challenges 

and goals: 

“Well, understanding what others do, what works, where the challenges 

are, what the benefits are, etc. Like everybody else we are trying to get a 

representative system that also is one that is efficient in its operations, and 

you know every multi-stakeholder standard initiative has its governance 

challenges.”69 

Hearing about, and learning from, the common experiences that all of ISEAL’s members 

share as multi-stakeholder sustainability standard setting organizations is thus, in itself, 

considered to be the most prevalent benefit of ISEAL membership. 

Collaborative possibilities are linked to the peer and mimetic learning benefits that 

ISEAL members express, although it appears that this is still coming into bloom as a 

benefit that is widely shared. Numerous interviewees noted that in the process of 

developing their M&E systems there was a level of inter-organizational collaboration 

among the personnel tasked with M&E system development in each organization, which 

was very positively experienced. There was even more mention of the future 

collaborative benefits that the interviewees hope will arise out of ISEAL. These include 

inter-operative standard architectures in which products could more efficiently be 

certified to multiple standards simultaneously, as well as cost-sharing programs for 

services that all ISEAL members have to provide. It is important to emphasize that these 

were expressed as both something ISEAL members are already experiencing as well as 

something they hope to experience more of in the future. 
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5.5 Codifying practice   

 
The finding that ISEAL members did not experience significant changes to their 

operations as a result of complying with the Standard Setting and Assurance Codes is 

associated with the finding that much of the early code development was a process of 

codifying the previous practices of ISEAL’s initial members (also referred to as 

“founders”). One interviewee explains how a founding member of ISEAL experienced this 

codification of their practices into the Standard Setting and Assurance Codes: 

“I don’t think there was anything that [the organization] did because it was 

in the code. I mean the code’s been through a few revisions, and I think 

that may no longer be the case. It was more the kind of…I’ve got a conflict 

of course, other people may disagree because I was in charge of [the 

organization’s] standards at the time, um, but I would say that it was more 

a case of some of the things [the organization] was doing being 

standardized and put in the code. And yes when you do that you might say 

well, were not perfect at this, but I don’t think there was anything 

significant that was in the code that we thought oh gosh, we better meet 

it. It was an externalization and a validation of what we were already 

doing, I would say. And I would say ditto on the Assurance Code which 

came much later.”70 

Given such a process of codifying practices, it is not surprising that ISEAL members 

experience minimal effects in complying with these two codes – they either were already 

in accordance or developed their organization to abide by the codes’ norms from a very 

early stage. This also ties together the relationship between ISEAL’s codes and the more 

general interest that ISEAL members have in peer learning. This theme suggests that 

ISEAL’s Standard Setting and Assurance Codes are a reflection of the practices of mature 

sustainability standard setters that founded ISEAL – and thus code compliance takes on 

a character of formalized peer learning. 

This thematic cluster is not intended to exclude the fact that ISEAL conducts extensive 

revision procedures, including multiple public comment periods, for their codes. Many 

of the interviewees from newer ISEAL member organizations also reported taking part 

in the revision of these codes.  Indeed, through further revisions a number of 

interviewees acknowledged that minor changes had to be made to maintain their 

compliance status. However, the striking finding is that despite these further public 

revision processes, the core content of the Impacts and Assurance Codes are remarkably 
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similar to the historic practices of the initial ISEAL members. As was noted above, the 

Impacts Code followed a different development trajectory. 

 

5.6 Conceptions of output credibility  
 

The combination of why organizations participate in ISEAL, what effects and benefits 

they experience, and the relationship between practice and codified norms, emphasizes 

a conception of credibility premised upon the output of their work as standard setting 

organizations. The interviewees expressed that belief ISEAL membership resulted in 

increased credibility for their organizations, although a number also acknowledged that 

it would be impossible to measure. Nonetheless, this sense of credibility is premised 

upon their output – that is to say, the effects – of their standard setting activities. The 

interviewees emphasize ISEAL’s role in providing enabling norms and solutions to help 

its member organizations expand their operations, and to facilitate the expansion of 

sustainability standards into new fields: 

“For me it will be important that ISEAL plays a really active role, and I 

believe that’s what they are doing, in creating awareness and a market for 

standards. And also promoting what we like to term interoperability 

between standards systems, and ISEAL taking that to a high level view and 

guiding the members, prodding the members what the market is 

necessarily asking for.”71 

The facilitating role that ISEAL’s members expect of it includes this notion of 

collaboration, which, as previously noted, the interviewees express as a prominent 

reason for, and benefit of, ISEAL membership. Here, the important contribution is that 

collaboration can lead to the expanded use of sustainability standards.  

There is a common reluctance towards the possibility that ISEAL’s codes become 

increasingly more stringent for its own members to maintain compliance and for new 

members to join. For one interviewee it raises the following questions: 

“If we do head towards a best practice level, a very high demanding code 

of practice, how long do people have to modify their own systems to 

comply with that? And that linked in with a big ISEAL discussion about its 

membership. Is membership reserved for only the people that meet its 

now rather high demanding grounds, or can you join ISEAL with a view 
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towards working together because you aspire to that and you are on track 

to do that but you haven’t been able to do that yet?”72 

The prevalent view among the interviewees is that ISEAL should be aiming to expand 

standards usage. Rather than maintain stringent requirements, ISEAL should utilize 

flexible approaches that allow for innovation in sustainability standards and for 

organizations working in new industries (non-agricultural industries, or industries in 

which larger corporations are primary producers). While this does introduce questions 

about how to distinguish between members who have already achieved compliance and 

those who are on their way to doing so – a distinction which some interviewees feel 

strongly about – it is nonetheless the prevalent opinion about the direction ISEAL ought 

to be heading. 

The emphasis on facilitating the uptake of VSS is also found in the belief that the impact 

of an organization’s standard should take priority in the assessment of its credibility. 

Interviewees felt that different approaches to standard setting have their strengths and 

weaknesses and, as such, ISEAL’s codes should not limit the members too significantly to 

any one path. For instance, the inclusion of both so-called “high level” standards and 

“entry level” standards in ISEAL illustrates that one may strategize to have an extensive 

impact on a smaller group of producers (high level) or a shallower impact on wide 

segments of producers (entry level). It is generally felt that remaining open to such 

diversity is a priority for ISEAL, and in doing so ISEAL would be better placed to facilitate 

the growth of sustainability standards and collaborative opportunities. In short, their 

position is that the credibility of a standard setting organization should rest on its impact, 

and there are different ways to impact the sustainability of production in a given 

industry. 

The increasing emphasis on measuring and evaluating the impacts of sustainability 

standards connects this discussion about ISEAL’s facilitative role with the conception of 

output credibility in this thematic cluster. In short, by emphasizing impacts ISEAL is able 

to remain open and flexible towards different approaches to sustainability standards 

while still guaranteeing their credibility. This is achieved when the credibility of a 

sustainability standard is measured by their impacts. This is a new challenge that ISEAL 

is taking up, and at the moment “[t]here is no current external proof that ISEAL’s codes 

actually comprise the best governance of sustainability standards. All we have is that we 

believe it is the best practice, but is it actually the best? I have no idea.” 73 With this 

insecurity mind, ISEAL has set out, through the Impacts Code, to find ways to 

comparatively demonstrate their output credibility: 
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“It should be that ISEAL members, because the way they are governed, 

because of multi-stakeholder approaches for example, because of all that, 

the impact of the ISEAL standards is bigger. The socio-economic, the 

environmental impacts are bigger than non-ISEAL members. That is 

eventually what, how, ISEAL members should be, should set themselves 

apart.”74 

To summarize, as ISEAL continues to claim its monopoly on credibility in the world of 

sustainability standards, it increasingly emphasizes that this needs to be proved on the 

basis of the impact of ISEAL’s members’ standards – on their output – rather than 

through fulfillment of increasingly more stringent transparency or participation 

requirements. As such, ISEAL’s codes are not the gatekeepers of credibility but rather 

contain the tools by which to prove credibility. 

 

5.7 Problems with input credibility  

 
The final thematic cluster concerns problems that interviewees identified with thinking 

in terms of input credibility, instead of the prevalent output credibility discussed above. 

This last thematic cluster was developed inductively, not so much due to extensive 

discussion about the theme, but rather due to the striking absence of discussion about 

input credibility, and associated concepts like transparency, accountability, and 

consensual decision making. As was noted above, output credibility certainly holds a 

prominent position in the current stage of ISEAL’s development. This is a rather 

surprising development given ISEAL’s strong reliance on multi-stakeholder 

organizational structures and consensual decision making processes. For this reason, it 

is still beneficial to note two obstacles to the conception of input credibility that ISEAL 

that arose in the interviews. 

First, there is a concern that ISEAL might over-code the requirements that members must 

meet in the codes.75 These limitative rules exemplify the opposite of the enabling norms 

in the previous theme. The concern is that participation in ISEAL may become too 

cumbersome on the members, causing them to be ineffective and inflexible 

organizations, burdened with too much red tape. Secondly, skepticism towards 

increasingly stringent requirements is connected with the experience that stakeholders 
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75 The term “over-code” was not used by any interviewees. The author developed this term as an 
umbrella term to catch a series of similar negative expressions regarding the stringency and 
length of ISEAL’s codes. For instance, Interviewee Q referred to the “comprehensiveness” of the 
codes, Interviewee H described them as being “unmanageable,” Interviewee F described them as 
“gold or platinum” codes.  
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are incapable of meeting the expectations of ISEAL’s codes – that the real limitation to 

multi-stakeholder governance is not the willingness of standard setting organizations, 

but rather the resource limitations and interests of the stakeholders themselves. 

Involving external stakeholders too often in the management of VSS organizations risks 

placing too much pressure on resource-limited stakeholders: 

“In general, at the Assurance Code I felt that at one point we have to stop 

with the multi-stakeholder. We cannot ask the stakeholders about 

everything. Because there also is a ‘stakeholder fatigue’ as we call it, at one 

point. And we, in the Standard Setting Code it has a lot of multi-

stakeholder aspects in it. The Impacts [Code] also has some. And the 

Assurance Code, I said if you put in another multi-stakeholder aspect, you 

know our stakeholders they don’t want to be involved.”76 

Between over-coding and “stakeholder fatigue,” when the interviewees spoke of input 

credibility and the stringency of input requirements in the standard setting process, 

there was a sense of disillusionment in the belief that organizational credibility could 

arise from the limitative functions of ISEAL’s codes. Furthermore, they were placed at 

odds with the more promising developments of monitoring and evaluating impacts. 

 

6 Assessing the coordinative and regulatory characteristics of 

ISEAL 
 

These findings provide an insightful depiction of how ISEAL works to predominantly 

coordinate the activities of sustainability standard setting bodies, and the few instances 

in which it may hold a more regulatory role in steering their behavior. In reference to the 

analytic model of coordination and regulation in standard setting that was introduced in 

Chapter 2, this section presents the argument that the ISEAL Alliance’s capability of 

regulating the field of sustainability standards is, thus far, considerably limited, and that 

it instead is mainly a facilitative body. 
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6.1 Coordination in ISEAL: sharing practices for better performance 

 

From the findings above, it is clear that ISEAL is primarily thought of as a platform for 

sharing and collaboration, rather than a source of norms governing the field of standard 

setting organizations. The reasons for participation in ISEAL stem from the interest to 

learn how to run a more efficient and effective sustainability standard setting 

organization, and it was founded by leading organizations that wished to exchange 

experiences and provide guidance to newly emerging organizations. 77 While this has 

developed ISEAL into an influential organization, the influence comes more from the 

information and experiences being exchanged by members, rather than through 

compliance with its codes. This is not surprising given that the Standard Setting and 

Assurance Codes were written to closely reflect the practices of ISEAL’s founding 

members. Through subsequent revision processes, ISEAL’s members play active roles in 

providing recommendations for revisions, both through formal public comment periods, 

as well as through informal channels (i.e. personal discussions with ISEAL staff) that are 

open to them as members. Thus, while ISEAL maintains revision procedures with ample 

opportunities for external stakeholders to participate, ISEAL’s own members – the 

targets of the codes – still play a close role in the revision process, which illustrates its 

coordinative function. This is exemplified by the fact that ISEAL’s Executive Board is 

composed entirely of representatives from its member organizations. 78  Some 

interviewees suggested that this might soon change, with the introduction of a single 

Board position for an external stakeholder. Regardless, the members are currently in the 

driver’s seat of ISEAL’s governance. 

The effects of compliance with ISEAL’s Standard Setting and Assurance Codes are limited 

to a formalization and proceduralization of the members’ operations. This, however, is 

partially because many of the members began using the required practices from a very 

early organizational stage, for the reasons mentioned above (i.e. efficiency, 

effectiveness). As such, for most members the actual compliance procedure entails 

documenting what they have already been doing more informally. This lends credence 

to the finding that the effects of ISEAL’s codes on its members’ activities correspond to 

the desires that the members have for their organizations. In short, the members are only 

required to do want they want to do. This, again, illustrates the coordinative role of ISEAL 

and its codes. 
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Finally, the most significant concerns reported by interviewees about the direction of 

ISEAL’s development deal with how open ISEAL should remain to newly emergent 

standards and standards that take different approaches to impacting their industry’s 

sustainability (i.e. entry-level standards). The predominant interest is in collaboration 

between standards, growth of standards in more industries, and expansion of the use of 

standards within industries. To achieve these goals, emphasis is place on the need for 

ISEAL to remain flexible and open, facilitating the success of its members rather than 

constraining their possibilities and effectiveness. To the extent that facilitating growth 

and collaboration in the sustainability standards field is at odds with signaling high-

performing multi-stakeholder standards, the demand is for ISEAL to favor growth. 

ISEAL’s members are looking for greater collaboration and a platform for exchanging 

ideas, rather than a strict gatekeeper to credibility. As such, its coordinative 

characteristics are more fitting for the vision its members have of ISEAL. 

 

6.2 The potential of ISEAL’s regulatory capacity  

 

Despite its predominant coordinative character, ISEAL does show the potential to 

develop a stronger regulatory role among its members. That is to say, there is the 

possibility that ISEAL will gradually become more capable in steering the behavior of its 

members, through its codes, in addition to its function as a platform for sharing learning 

experiences. This regulatory potential is visible in both the emphasis that ISEAL has 

created on M&E systems through its Impacts Code, as well as the strong mimetic 

processes by which younger standards are attracted to ISEAL’s codes and broader 

activities. 

New VSS organizations face an environment of increasing competition and scrutiny 

towards their work, as well as small initial startup funds. The need for quick solutions to 

governance structures, stakeholder consultation processes, and auditing frameworks 

often drive these organizations towards ISEAL and its codes. The integration of ISEAL’s 

codes into an organization is often facilitated by personnel who have worked with 

ISEAL’s codes in their previous work, or through recommendations by partner 

organizations (social or environmental NGOs) who have also worked with ISEAL. In 

short, sustainability standards constitute a rather tight network of individuals and 

organizations. The solutions that ISEAL’s codes contain for new standards organizations 

are quite effectively spread through this network. Due to their demand for “quick 

solutions” in their development phase, ISEAL could be said to be generating a regulatory 

capacity over organizations that are no yet its members – however ironic as that may 
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sound. There is certainly an element of behavior steering in this process, but again with 

the caveat that these organizations desire to be steered in a particular direction. 

This process has been repeated in the context of ISEAL’s Impacts Code and its effects on 

ISEAL’s members. There was clear evidence that the Impacts Code has caused significant 

changes to the activities of ISEAL’s members, including developing Monitoring & 

Evaluation Systems, creating new departments and personnel resources for monitoring 

impacts, and requiring new social and environmental performance data to be provided 

by producers. In short, M&E systems were rare and underdeveloped before the Impacts 

Code was developed, and now they are commonplace among ISEAL’s members. This has 

been framed as a new direction of development that was requested by different groups 

of stakeholders (NGOs, producers, retailers, and governmental bodies) who wish to see 

evidence of the impacts that sustainability standards make in their respective industries. 

The experiences surrounding ISEAL’s Impacts Code do demonstrate that ISEAL has the 

potential to develop a stronger regulatory capacity when it comes to steering the 

behavior of its members with respect to the demands of external stakeholders, as well as 

in introducing new areas of activities for VSS organizations. 

 

6.3 ISEAL’s tension between coordinating and regulating  

 

Although ISEAL has demonstrated in limited instances that it has the potential to exercise 

a regulatory function over its members’ behaviors and developments, there is a 

fundamental tension that could significantly hamper such a capacity from developing. 

Both of the instances in which ISEAL has proven capable of steering the behavior of its 

members, this has occurred with the overarching goal of developing more efficient and 

effective organizations. In other words, it has occurred within the context of ISEAL’s 

focus on the output credibility of sustainability standards. 

The result of ISEAL’s turn towards Impacts and output credibility raises the question 

whether its regulatory capacity is not ultimately limited to instances where the direction 

it steers its members coincides with improved economic performance. For both young 

organizations looking for solutions in ISEAL’s codes, as well as the collaborative 

approaches to creating M&E systems, in these regulatory instances the organizations feel 

that they are benefiting by complying with ISEAL’s codes. But what would occur in 

instances in which ISEAL’s codes limit their potential, albeit for good reason? 

There is no evidence that ISEAL has the capacity to regulate its members’ behavior in 

instances when its members do not also see the benefits of conforming. In its recent 

emphasis on proving the outcome benefits of standards that comply with its standards, 
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ISEAL seems to presuppose that the greater multi-stakeholder and consensual decision-

making processes, and third party auditing, will positively correspond to positive 

impacts. But it is entirely reasonable to imagine that there are instances when the multi-

stakeholder approach to sustainability standards will result in less effective and less 

efficient standards with fewer impacts. It is a common understanding that democratic or 

consensual decision-making does not always provide for the most efficient operations. 

Nonetheless, there may be reasons to slow down a VSS organization’s performance for 

the purpose of a more inclusive or accountable decision-making process. That is to say, 

there may be reasons to sacrifice potential positive impacts and instead choose for a 

more transparent or accountable action and thus reduce the output credibility of an 

organization.  The limitation of ISEAL’s regulatory capacity appears to lie in this tension 

between input credibility and output credibility that it assumes to be complimentary. 

 

7 Conclusion: transnational laws of sustainability governance? 
 

This chapter set forth to assess the appropriateness of thinking of the ISEAL Alliance in 

terms of a meta-regulator, a form of Global Administrative Law, or a form of societal 

constitutionalism. The fundamental concern is namely that there are a growing number 

of private sustainability standards organizations that are having an increasingly greater 

impact on their respective industries. ISEAL Alliance provides a series of codes for such 

organizations, and thus takes on the appearance of providing governance over the field 

of sustainability standards. The question is the extent to which ISEAL and its codes are 

governing the field of sustainability standards – ensuring minimum levels of 

accountability, transparency, public participation, and effective impacts – and thus fit 

within the growing literatures on transnational law. This last section returns to these 

theories of transnational law and assesses the appropriateness of discussing ISEAL 

within them. 

It was previously suggested that ISEAL might be understood as a meta-regulator of 

sustainability standards (which, in turn, would be understood as regulators with in their 

industry sectors). The findings in this study suggest that the regulatory capacities of 

ISEAL are considerably limited. However, Scott’s emphasis on the communal forces that 

facilitate meta-regulation appears to accurately depict the manner by which ISEAL 

generates its influence over its members – namely as a communal platform for mimetic 
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learning.79 It has also been noted that meta-regulation must be “going somewhere,” in 

that it must steer regulators towards particular policy goals. 80  ISEAL has clearly 

illustrated its capacity of steering its members towards impact measurement. In 

summary, there is certainly an affinity between the meta-regulatory literature and the 

empirical findings regarding ISEAL. However, the question still remains as to whether 

ISEAL is capable of meta-regulating its members in ways that limit their members’ 

effectiveness, efficiency, or economic potential. Thus far, the meta-regulatory 

experiences of ISEAL have been understood to coincide with these goals. 

It has also been suggested that ISEAL can be understood to be an element of an emerging 

Global Administrative Law.81 In this respect, ISEAL has been highlighted for the role it 

plays in introducing requirements for public participation, reasoned decision making, 

and consensual decision making procedures in VSS organizations. The findings in this 

study, however, shed a different light on the reality of ISEAL’s work. With regards to the 

public participation, consensual decision-making, reasoned decision making, and 

transparency elements of ISEAL codes – most of which are found in the Standard Setting 

Code – there were very few changes to members’ operations reported as a result of 

ISEAL’s codes. Instead, there is reason to believe that the content of these codes strongly 

reflect the prior practices of the founding ISEAL members, and passed on to newer 

organizations as a readily available set of solutions for how to setup a standard setting 

organization. There is no substantial evidence that ISEAL’s codes are forcing its members 

to adopt administrative procedures around participation, transparency, or 

accountability that they themselves do not aspire to. In contradiction to the claims of the 

Global Administrative Law project, ISEAL is emphasizing output credibility instead of 

input or throughput credibility.82 As a result, it would be prudent to exercise caution in 

labeling ISEAL’s codes as part of an emerging global administrative legal structure, 

unless one were willing to accept that this legal structure is little more than the 

formalization of currently existing practices. In other words, it would appear too 

coincidental to assume that the prior practices of ISEAL’s founders happened to 

incorporate the “general principles of administrative law” which the GAL project 

emphasizes. 

Finally, it was suggested above that ISEAL could be assessed as an example of societal 

constitutionalism, by which sustainability standards bodies have worked together to 

formulate “constitutional fragments” – or meta-norms – that both simultaneously self-

restrict the possibilities of these organizations as well as self-empower them in their 

                                                             
 

79 Scott, ‘Self-Regulation and the Meta-Regulatory State’; Scott, ‘Speaking Softly Without Big 
Sticks: Meta-Regulation and Public Sector Audit.’ 
80 Parker, ‘Meta-Regulation - Legal Accountability for Corporate Social Responsibility.’ 
81 Kingsbury 36–37; Meidinger, ‘The Administrative Law of Global Private-Public Regulation: The 
Case of Forestry.’ 
82 For the concept of ‘throughput legitimacy’ see: Sigrid Quack, ‘Law, Expertise and Legitimacy in 
Transnational Economic Governance: An Introduction’ (2009) 8 Socio-Economic Review 3, 7. 
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field. It is important to note that, according to Teubner’s thesis, and the fundamental 

presuppositions of systems theory, these constitutional fragments must be developed 

entirely within the autonomous economic system. That is to say, they must be developed 

and operate in accordance with the binary coding and logics of the economics of standard 

setting.83 

Teubner’s societal constitutionalism appears to hold the most potential to account for 

the theoretical significance of the ISEAL Alliance as a transnational legal phenomenon. 

ISEAL has developed its organization through the private legal mechanisms that Teubner 

calls lex mercatoria, as it remains a private membership organization. The soft or 

voluntary nature of ISEAL’s codes does not pose a problem for thinking of ISEAL in terms 

of societal constitutionalism. As Teubner claims, “[s]tability comes from softness. Lex 

mercatoria is soft law, not weak law.” 84  But the question that his theory of societal 

constitutionalism poses for this analysis of ISEAL Alliance is whether ISEAL can really be 

understood as both self-empowering and self-limiting the actions of its members. 

The findings of this study confirm that ISEAL has developed through economic processes, 

as the societal constitutionalism theory suggests. Members are driven to join ISEAL not 

because they are legally required too, but rather because of their economic interests in 

saving resources and learning from costly mistakes of other similar organizations. In 

very limited instances they have also joined in response to explicit requests from their 

trading partners, as ISEAL membership presumably signals a guarantee of stability in the 

organization. This reasoning, however, only demonstrates a self-empowering function of 

ISEAL, in that they participate in ISEAL because it empowers their position as a standard 

setting organization. Furthermore, the effects of ISEAL’s codes have also illustrated that 

members are empowering themselves in accordance with their aspirations, rather than 

limiting their potential capabilities as standard setters. 

The experiences of the ISEAL Alliance thus far suggest that any elements of self-limitation 

are largely a façade. ISEAL members mostly continue operating as they were, particularly 

in regards to public participation and accountability, and there is little evidence that the 

organization is capable of introducing requirements that the members do not desire to 

implement. This could in part stem from a lack of external pressure on ISEAL to institute 

hard limitations on its members. In Teubner’s terms, there has yet to be a crisis mentality. 

Creating a position for external parties to partake in the governance of the ISEAL Alliance 

would force the members to give up some of their control over the codes and direction 

of the organization, and possibly generate the potential for self-limitation (although no 

longer the same “self”) and regulatory capacity of ISEAL. 

                                                             
 

83 See Section 2.3 above. 
84 Teubner, ‘Global Bukowina: Legal Pluralism in the World Society.’ 
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While Teubner’s theory accurately describes the primarily economic rationale by which 

ISEAL attracts new members, and thus is beginning to develop its regulatory capacity, 

his theory does not provide an angle to assess the identity crisis that is developing in the 

process. Though the expansion of ISEAL and its codes to new standard setting 

organizations illustrates the dynamics of economically-driven constitutional fragments, 

it also introduces a difficult question about the relationship between credibility, 

demonstrating empirical impacts, and ISEAL membership. If ISEAL continues to 

emphasize the importance of impacts for assessing the credibility of standard-setting, it 

may very well be admitting that its membership organization cannot fulfill the function 

of acting as a gatekeeper to the concept of credibility in its field. This, in turn, raises the 

question as to whether there would be any need whatsoever for the input credibility 

requirements of the Standard Setting Code and Assurance Code, and a body like ISEAL to 

guarantee that they are being followed. 

While ISEAL might not fully encompass the dual functions of societal constitutionalism, 

this theoretical approach helps to flush out the importance of ISEAL’s activities. The 

question that it introduces is precisely what the notion of “self” is that should be 

governing the credibility of sustainability standards, and in turn the sustainability of 

global trade? And which interests does it represent? The findings in this project suggest 

that there is a need for further reflection on the role of affected interests and external 

stakeholders in global governance organizations like sustainability standards. 85 

Although gradually more attention is being given the groups of actors connected in the 

activities of transnational governance regimes, the conceptualization of their political 

and legal identities remains largely under theorized. This will be the task of the next 

Chapter.   

                                                             
 

85 See for instance: Sofia Näsström, ‘The Challenge of the All-Affected Principle’ (2011) 59 
Political Studies 116; Phillip Paiement, ‘Paradox and Legitimacy in Transnational Legal Pluralism’ 
(2013) 4 Transnational Legal Theory 197. 
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Chapter 6: The Politics of Transnational 
Sustainability Laws 

 

 

1 Introduction 
 

Having presented the three case studies, it is time to return to the more general 

significance this project has for the study of law and global governance in contemporary 

society. More particularly, this chapter addresses the second research question of the 

project: what implications do the functions of sustainability standards have on their legal 

and political characterization? In other words, what is the significance of the difference 

between regulation and coordination in transnational law and governance? In the 

following sections, a review of the stakes involved in conceptualization of voluntary 

sustainability standards (VSS) organizations is presented, followed by a generalized 

overview of the empirical findings in the previous case studies. Afterwards, Gunther 

Teubner’s theory of societal constitutionalism is explored in order to unfold the 

significance of the findings regarding the coordinative and regulatory functions in the 

previous case studies. With the finding that societal constitutionalism insufficiently 

describes the politics of transnational regimes and regulation, the focus shifts to the 

relationship between representation and politics in transnational regimes. A theory of 

VSS organizations as authoritative collective action (ACA) is introduced as an alternative 

to societal constitutionalism, providing a more fruitful understanding of the relationship 

between representational politics and the difference between coordinative and 

regulatory functions in transnational law. Following from this shift to an ACA model, the 

challenges and realities of exclusionary practices are related to the functions of 

sustainability standards and illustrated through three types of exclusion: formal, 

functional and principled. Finally, suggestions are provided as to how VSS organizations 

might face their exclusionary practices to further develop their future regulatory 

capacities. 

First, it is necessary to revisit the beginning propositions of the project. In Chapter 1, two 

risks regarding the rise of voluntary sustainability standards were introduced: the risk 

of ignoring them as sites of contemporary regulation, and the risk of overstating their 

regulatory capacity and thus green washing the effects they have on their respective 

industries. These two risks were presented as mutually opposing. They could not both 

arise simultaneously, but they are instead two sides of the same coin associated with 

risking a mistaken conceptualization. 
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The project has been assembled largely in response to the first risk, namely the risk of 

ignoring VSS as an emerging site of transnational regulation. By accepting the possibility 

of VSS operating as a kind of transnational (private) regulators, or transnational laws, 

and avoiding a conceptual debate about the theoretical definition of law underpinning 

this possibility, the framework and case studies have been able to avoid this risk. Simply 

stated, the approach thus far was to take seriously the possibility that VSS certification 

functions as a “social license to operate” (as one interviewee expressed).1 That is to say, 

this project took seriously the possibility that VSS certifications could become a set of 

authoritative rules that corporations must abide by, not because of their enforcement by 

state or international legal systems, but rather due to the economic pressures and 

common expectations of their trade community. It accepted the possibility that this form 

of transnational law or regulation may be driven by social, rather than national-political, 

factors. 

The approach in this project towards socially underpinned transnational law and 

regulation builds on a growing literature of transnational legal pluralism.2 In a seminal 

work from this body of literature, Peer Zumbansen expresses that “the transnational 

legal pluralist project highlights the evolution of legal categories that can generate order 

under circumstances where the traditional institutional framework and references sets 

have to be seen as contingent.”3 As such, this project has operated on the belief that VSS 

might be capable of producing transnational law or regulation, despite their 

disconnection from the traditional institutions of lawmaking and transcendence of 

national boundaries. This body of literature posits the possibility of such transnational 

legal pluralism by drawing, in part, on historical sociological accounts of law that 

illustrate the capacity of communities other than nation states to order themselves 

through the use of legal norms.4 For the purposes of this study, the concern was with the 

possibility of “law-making by global civil society.”5 

                                                             
 

1 This shares similarities to the concept of standard certification as “organizations degrees.” 
Olivier Boiral, ‘ISO Certificates as Organizational Degrees? Beyond the Rational Myths of the 
Certification Process’ (2012) 33 Organizational Studies 633. 
2 As well as the overlapping literature on “postmodern legal pluralism.” See for instance Sionaidh 
Douglas-Scott, Law After Modernity (Hart 2013).  
3 Peer Zumbansen, ‘Transnational Legal Pluralism’ (2010) 1 Transnational Legal Theory 141, 
188. 
4 See for instance, Sally Falk Moore, ‘Law and Social Change: The Semi-Autonomous Social Field 
as an Appropriate Field of Study’ (1973) 7 Law and Society Review 719; Stewart Macaulay, 
‘Private Government’ in Leon Lipson and Stanton Wheeler (eds), Law and the Social Sciences 
(Russel Sage Foundation 1986); Anne Claire Cutler, Private Power and Global Authority: 
Transnational Merchant Law in the Global Political Economy (Cambridge University Press 2003). 
5 Errol E Meidinger, ‘Forest Certification as Environmental Law Making by Global Civil Society’ in 
Errol Meidinger, Chris Elliott and Gerhard Oesten (eds), Social and Political Dimensions of Forest 
Certification (Forstbuch 2002). 
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Moving forward, the theoretical framework for this project required not only sensitivity 

to the possibility that VSS could be a form of transnational law or regulation, but also 

sensitivity to the possibility that they were green washing the operations of those labeled 

sustainable. That is to say, there is the concern that the distinction produced by VSS 

between a sustainable producer and their unsustainable practices before certification 

might be nothing more than a rubber stamp. It was also argued that such deception 

would not be worthy of the title transnational law or regulation, but instead would best 

be considered a marketing initiative or a sales pitch. Given this concern, the framework 

required a tool to distinguish between these possibilities. 

This distinction between the regulatory functions and coordinative functions was 

borrowed from Calliess and Zumbansen’s previous study of transnational law and 

regulation in consumer contracts and corporate governance.6 The regulatory function of 

VSS was formulated to correspond with their capacity to limit the operations of certified 

producers, while the coordinative function was formulated to correspond with their 

capacity to empower or enable the operations of certified members.7 By applying the 

concepts of regulatory and coordinative functions to four dimensions of activities and 

characteristics in VSS, it was possible to analyze cases of VSS and thresh out their 

capacity as transnational regulators or sites of transitional law. 

Such analyses were subsequently conducted on three different examples of VSS: the 

Forest Stewardship Council (FSC), the Roundtable for Responsible Palm Oil (RSPO), and 

the ISEAL Alliance. The first of these two represent genuine examples of VSS that 

compose substantive standards for producers of timber and palm oil, respectively. The 

ISEAL Alliance, moved the analysis up one level to an organization setting meta-

standards for operation of VSS organizations, which it then certifies as ISEAL members. 

Despite the difference between this and the initial two cases, a very similar 

organizational model is used throughout all three, with a non-profit non-governmental 

body, composed of a multiple types of actors, setting standards for producers (of palm 

oil, of timber, of sustainability standards), and monitoring compliance through second- 

(ISEAL) or third-party (FSC, RSPO) auditing. Throughout the analysis of these cases it has 

become apparent that the regulatory and coordinative functions of VSS map somewhat 

differently onto each organization. 

                                                             
 

6 Gralf-Peter Calliess and Peer Zumbansen, Rough Consensus and Running Code (Hart 2010). 
These authors in turn had borrowed and amended the distinction from Gillian Hadfield. See 
Gillian K Hadfield, ‘The Price of Law: How the Market for Lawyers Distorts the Justice System’ 
(2000) 98 Michigan Law Review 953; Gillian K Hadfield, ‘Privatizing Commercial Law’ (2001) 24 
Regulation 40.   
7 Note that these two functions roughly correlate to the functional distinction made by Gunther 
Teubner in his theory societal constitutionalism. This will be exposed in further detail below. See: 
Gunther Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization (Martin 
Loughlin, John P McCormick and Neil Walker eds, Oxford University Press 2012).  
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2 Synthesizing the findings 
 

This is an apt moment to briefly synthesize the findings of the previous chapters, which 

related to the first research question of the project (whether sustainability standards 

function in a coordinative or regulatory manner along the four specific dimensions of 

analysis). In Chapter 4, it was found that the reasons for participating in the FSC, though 

initially driven by coordinative logics, gradually transferred to a rather strong regulatory 

logic driven by both economic and political demands.8 In contrast, the general effects of 

compliance with FSC’s standard suggested that the procedure was largely an exercise in 

documentation and explanation rather than changes to policies and field practices. 9 

There were some limited exceptions to this finding. The standard’s impact on the public 

forest managers’ relationships with local constituents suggested that a regulatory 

function had developed for this area of their work. It is a notable exception given that the 

relationship between public officials and constituents concerns the fundamental 

characteristics of their work as public officials, and thus it suggests that the standard’s 

regulatory function is quite strong in this limit dimension.10 

In regards to the standard development process, the public forest managers had very 

little participation and illustrated the regulatory function at work in that dimension.11 

Finally, concerning the prominent topics of conflict and dispute, the public forest 

managers were tired of the stringency of the FSC’s standard and desired the development 

of economic rewards (price premiums) for their compliance; this again, illustrates the 

prominence of the regulatory function, and also their desire for it to shift further to the 

coordinative pole.12 

In Chapter 4, palm oil producers were found to be participating in RSPO’s organization 

not due to any strong economic demands, but rather out of the common belief that the 

RSPO was the source of best practices for the industry, which was considered a mild 

regulatory logic for participation.13 Similar to Chapter 3, the effects of compliance with 

RSPO’s standard heavily emphasized the documentary and explanatory process the palm 

oil producers associated with the compliance audits, and thus emphasized its 

coordinative function. 14  In addition, a few areas of operations experienced limited 

changes to policies and field activities, suggesting a weak regulatory capacity in very 

                                                             
 

8 See Chapter 3, Section 7.1. 
9 See Chapter 3, Section 6.1.5 and 6.2.1.  
10 See in particular Chapter 3, Sections 6.2.3 and 7.2.  
11 See Chapter 3, Section 7.3.  
12 See Chapter 3, Sections 6.1.7, 6.1.8, and 7.4.  
13 See Chapter 4, Sections 4.1.1, 4.1.2, and 5.1. 
14 See Chapter 4, Sections 4.1.3 and 4.2.1. 
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limited areas of concern. 15  With regards to the standard development process, large 

producers of palm oil were found to be heavily involved in RSPO’s many working groups 

and technical committees preparing revisions to the standards and pilot testing draft 

provisions, and this illustrated the coordinative function in this dimension.16 There was 

one caveat regarding standards development, and this relates to the substantial 

challenges that smallholding producers face in participating. Finally, it was found that 

producers primarily desire RSPO to focus on building markets and helping producers 

deal with the common problem they face regarding legal uncertainty and conflicting laws 

and standards in Indonesia. This was interpreted as a desire for a greater coordinative 

role, without any significant remarks concerning the regulatory function of RSPO.17 

Lastly, in Chapter 5, it was found that VSS organizations are joining ISEAL primarily due 

to the coordinative logics of solving common problems and gaining tools for efficient 

organizational development.18 The regulatory function of ISEAL as a manifestation of 

best practices in sustainability standards took a backseat role. The effects of compliance 

with ISEAL’s codes underlined its coordinative function, as most ISEAL members 

primarily expressed formalization and proceduralization rather than broad and 

significant changes to policies or governance structures. However, one large exception 

seems to be arising in this dimension, and that concerns the regulatory function that 

ISEAL can have in new concerns for VSS organizations, such as the development of 

monitoring and evaluation systems, as well as the mimetic effects it has on newly 

founded VSS organizations.19 It was also found that ISEAL’s members play a strong role 

in the development of their codes, again emphasizing the coordinative function of the 

organization.20 Lastly, the topics of complaint or frustration in ISEAL revolved almost 

completely around the need for ISEAL to remain a coordinative initiative by being open 

to new members and continuing to solve the commonly shared challenges of VSS 

standards together, and thus better enabling them in their work.21 

 

 

 

                                                             
 

15 See Chapter 4, Sections 4.1.4, 4.2.1, and 4.2.2. 
16 See Chapter 4, Sections 4.1.6 and 5.3.  
17 See Chapter 4, Sections 4.1.8, 4.1.9, and 5.4.  
18 See Chapter 5, Section 5.1. 
19 See Chapter 5, Sections 5.2, 5.3, 5.5, and 6.2. 
20 See Chapter 5, Section 5.5.  
21 See Chapter 5, Sections 5.4 and 6.1.  
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Table 1: General patterns in the empirical findings 

VSS 

Org. 

Participation Effects Standards 

Development 

Conflict 

FSC Developed from 

coordinative 

into regulatory 

Predominantly 

coordinative;  

Regulatory for 

limited areas  

Predominantly 

regulatory 

Coordination 

desired; 

Frustration with 

regulatory issues  

RSPO Minor 

regulatory 

reasons 

Predominantly 

coordinative; 

Regulatory for 

limited areas 

Predominantly 

coordinative 

Coordination 

desired 

ISEAL Predominantly 

coordinative; 

Minor 

regulatory 

reasons 

Predominantly 

coordinative; 

Regulatory 

developments in 

new activities 

Predominantly 

coordinative 

Coordination 

desired 

 

 

These findings, represented in Table 1, provide a brief schematic overview of the 

previous empirical chapters. This generalized depiction loses much of the details 

presented in the previous chapters, but that allows it to provide a manageable overview 

of patterns across the cases. Rough similarities in the effects of compliance and topics of 

conflict can be seen across all three cases, whereas stark differences are visible in the 

dimensions of reasons for participation and standard development processes. This 

combination of both similarities and differences provides evidence that despite strong 

similarities in institutional models, a contextual format is necessary to understand the 

transnational regulation in practice, and thus to understand the regulatory capacities of 

a VSS organization. 

 

3 The significance of coordinating and regulating in VSS 
organizations 

 

Now, the primary question for this chapter arises: what is the significance concerning the 

distinction between regulatory and coordinative functions in VSS that can be drawn out 

from the findings in the previous cases? In other words, what does it mean that some 



Chapter 6 

192 
 

operate with a more regulatory function and others with a more coordinative function? 

And why is this significant for the broader study of transnational law and regulation? 

It would be prudent to remember what is at stake in the situation. The societal problem 

that VSS organizations are trying to address is the rise in corporate behavior that is 

uncontrollable by nation-states (because of its transnational dimension), and which is 

creating substantial negative social and environmental effects that are often distanced 

from the sites of retail and consumption.22 In other words, actions at the upstream end 

of supply-chains are having detrimental social and environmental consequences, often 

extending far beyond the localities of production, and these actions have been 

successfully disassociated with the down-stream end of supply-chains. 

While the project has consistently been investigating whether VSS organizations are 

regulating or coordinating their members, it turns now to a derivative of this: why is it 

significant to distinguish between types of functions, and what variable underpins the 

distinction between them? In order to answer these questions it is first necessary to 

review how the theoretical understanding of transnational law making and regulation 

shed light on these questions. 

In Chapter 2, the bodies of literature concerned with Transnational Private Regulation 

(TPR) and Global Administrative Law (GAL) were criticized for a lack of theoretical 

depth.23 The GAL project conceives of global administrative law as, “all the rules and 

procedures that help ensure the accountability of global administration,” and focuses 

particularly on the following issues: transparency, accountability, participation, 

reasoned decision making and review. 24  Breaking with the nation-state paradigm of 

traditional administrative law, the GAL project takes an innovative approach in assessing 

the roles of NGOs, private governance bodies, trade standards, and other non-state actors 

in this “emerging Global Administrative Law.”25 In taking this law in practice approach to 

the study of global administrative norms and procedures, the initiative has opened up 

analysis to sustainability standards.26 

                                                             
 

22 The problem ISEAL seeks to address is in-credible or illegitimate governance in VSS 
organizations.   
23 The critique of the GAL literature was more substantially developed in Chapter 5, Section 2.4 
due to its particular relevance for the ISEAL Alliance case study. 
24 Benedict Kingsbury, Nico Krisch and Richard B Stewart, ‘The Emergence of Global 
Administrative Law’ (2005) 68 Law and Contemporary Problems 15, 28. 
25 Ibid 22–23. 
26 Errol Meidinger, ‘The Administrative Law of Global Private-Public Regulation: The Case of 
Forestry’ (2006) 17 European Journal of International Law 47. See also the chapters IC4 (on the 
Marine Stewardship Council) and IE7 (on sustainable forestry standards) in Sabino Cassese and 
others (eds), Global Administrative Law: The Casebook (3rd Ed, Insitute for Research on Public 
Administration 2012). 
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The problem with this approach lies primarily in the ambiguity as to whether it is a 

descriptive endeavor dealing with norms and procedures that have global administrative 

functions or a normative endeavor arguing that some norms and procedures ought to be 

considered components of a global administrative law. If it is a descriptive and 

comparative endeavor, which would support the questions undertaken in this project, it 

would require a closer analysis of the context within which these administrative norms 

and procedures operate. In particular, it would need to place the analysis in context with, 

“the tension between the elaboration and implementation of the ‘rules of the game,’ on 

the one hand, and the particular normative ambiguities – ‘in whose name?’ ‘in favor of 

what interests?,’ ‘whose accountability?’ – on the other.”27 Without such a contextual 

approach, the GAL project risks idealizing the reality of the rules and processes it studies. 

In the case of sustainability standards, that risk equates to the possibility of green 

washing what in reality is business as usual; in other words, it risks mistaking a common 

organization of rules and processes as an equivalent to a regulatory capacity.28   

The TPR project has gone considerably further in terms of problematizing the regulatory 

capacity of VSS organizations and other similar transnational regulatory phenomena. It 

has developed a systematic approach to assessing different types of transnational 

regulatory assemblages (industry led, NGO led, expert led, and multi-stakeholder), 

various enforcement mechanisms, and their relationships to public actors.29  The TPR 

project has also shown a far more contextual sensitivity to transnational regulation than 

the GAL project, both within and between transnational regulatory bodies and their 

audiences.30  

                                                             
 

27 Peer Zumbansen, ‘Administrative Law’s Global Dream: Navigating Regulatory Spaces between 
“National” and “International”’ (2013) 11 International Journal of Constitutional Law 506, 8. 
28 This argument shares common ground with Bhupinder Singh Chimni’s suggestion that the GAL 
project must incorporate a greater focus on substantive elements or “a false impression may 
arise that existing international institutions are becoming more participatory and responsive to 
the concerns of developing countries and their peoples.” Bhupinder Singh Chimni, ‘Co-Option and 
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Despite acknowledging early on that a primary challenge for TPR would be, “the 

effectiveness of current organizational models in governing conflicts of interests and in 

providing accountability to parties who are external to the organization but internal to 

the regime,” the project has unfortunately been able to include a more fundamental 

discussion of the politics of transnational regulation which play a central role in this 

challenge.31 Instead, the discussion has remained at a largely formal-institutional level as 

to which organizational models are associated with conflicts of interests and which 

generate greater participation.32 This modular approach to participation and conflicts of 

interest risks idealizing the formal organizational structures of the case studies in this 

project without considering the exclusionary effects and power politics which may occur 

despite their multi-stakeholder character on paper.  

Gunther Teubner’s theory of sociological constitutionalism has gone considerably 

further in developing a framework for understanding the jurisprudential significance of 

the same kinds of transnational phenomena that the TPR and GAL projects have been 

tackling. For that reason, his theory will be examined in further detail to determine what 

tools it gives for understanding the significance of the distinction between coordinative 

and regulatory VSS organizations, and where it might still fall short of accounting for the 

findings in the previous Chapters. 

 

3.1 Societal constitutionalism’s explanation of coordinating and regulating 
 

In Constitutional Fragments, Teubner establishes a model to explain how transnational 

regimes are emerging as sites in which societal constitutionalism occurs. The general 

ambit of Teubner’s project relates to the context of this study in so far that VSS 

organizations – such as FSC, RSPO and ISEAL – can be considered as an element in a larger 

transnational regime governing the growth and effects of transnational economic 

globalization. In other words, the certified producers in the previous Chapters are 

participants in a process of economic globalization, and as such are involved in complex 

social and environmental damages stretching beyond national boundaries, which VSS 

organizations are attempting to govern. A description of Teubner’s model is required in 

order to apply it more concretely to these case studies and understand where its 

explanatory power falls short. 
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Transnational regimes consist of a “set of principles, norms, rules, decision-making 

procedures around which actors’ expectations converge in a given cause-area.” 33 

According to Teubner, transnational regimes – whether composed of a loose group of 

actors, discourses, and networks or centered on a single influential organization – are 

active in a constitutionalization process in that they establish a “collective identity” for 

their respective system, which in this case is the economy, or more specifically a 

sustainable economy.34 Importantly, this process occurs not through institutionalized 

politics, as we are familiar with in the traditional concept of a political constitution, but 

through the systems’ own medium, which for the economy is money.35 Furthermore, the 

collective identity of the system should not be understood literally as a collective of 

individual actors, but rather a self-described imaginative identity of the system – in this 

case an imagined identity of a global sustainability economy – with all the norms, 

processes, rules, and actors that includes.36 

Ideally, according to Teubner’s model, transnational regimes function as societal 

constitutions to introduce the self-reflective question as to how the system can operate 

in a balance or compatibility with the rest of society: 

“This, then, is how constitutions contribute to the public interest; not 

centrally, in the political system, which sets out the public interest 

requirements for all areas of society, but rather decentralized within each 

and every single social system … If transnational regimes develop these 

reflexive capabilities and mobilize legal norms to support them, their 

status as constitutional subjects will be justified.”37 

In the context of this study, this suggests that VSS organizations would be successful in a 

societal constitutionalism process in so far as they introduce these reflexive moments to 

the economic system, including reflection on the broader social and environmental 

effects that the production of timber or palm oil, or even the production of sustainability 

standards, may have. 

At this point, however, Teubner astutely identifies a recurrent problem in societal 

constitutionalism initiatives – namely that they tend to excessively favor the constituting 

                                                             
 

33 The author follows Teubner’s lead here in borrowing this definition from Robert O Keohane 
and Joseph S Nye, Power & Interdependence (3rd edn, Pearson 2001). 
34 Teubner 66. 
35 Ibid 60. 
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function, while neglecting the limitative function of constitutionalism.38 In the context of 

the economic system, social constitutionalism has been pushing the constituting of 

economic globalization, enabling transnational growth of economic relations, yet failing 

to introduce corresponding limitative rules. More specifically for this project, the 

concern is that VSS organizations are facilitating (i.e. constituting) the development of 

transnational sustainability markets without a corresponding and equally limitative role 

on the production and sale of sustainable products that is being supported. The choice 

Teubner provides is either to wait for a “Hit the bottom!” crisis mentality to initiative 

systemic reform, or to develop stronger external pressures from “‘civil society’s’ counter 

power” that can effectively provoke internal systemic reform before such a crisis arises.39 

At this point in the reformulation of Teubner’s model it may be worthwhile to take a brief 

intermezzo to remind us of its significance for this project. Teubner has suggested, largely 

in agreement with the findings in the previous Chapters, that societal constitutionalism 

developments have been out of balance, supporting the constituting of their systems and 

failing to limit them in return. In terms of the VSS organization, this would suggest that 

they excel in their development of global sustainability markets, while simultaneously 

failing to introduce significant limitative norms on the production processes in these 

markets. This observation is in alignment with the risk that VSS may be green washing 

the image of production processes being certified as sustainable. Now, the key issue 

concerns Teubner’s solution to the problem – a renewed emphasis on external pressures 

from civil society. 

According to Teubner, external pressures of civil society have the capacity to introduce 

self-limiting developments of systems, but only through “indirect political impulses or 

constitutional irritations,” as the internal constitutionalism of a system must occur 

through its own medium.40 Thus, in order for this external irritation to be effective, an 

internal politicization of the economic system must also occur, shifting “the precarious 

balance between the spontaneous and the organized sphere” within the system.41 In the 

case of the economy, that requires re-establishing the balance of power towards 

consumers, activists, and others in the “spontaneous sphere” at the expense of 

corporations. 

At this point Teubner himself notes that ecolabels – or VSS – “should not be taken as 

external political intervention in a self-regulating economy. Rather, such politicization 

changes the internal constitution, as it touches on the most sensitive part of the payment 

cycle, namely, the willingness of consumers and investors to pay.” The desired effect of 

this internal politicization is to “multiply the sites where controversies are fought and 
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decisions made about the ‘political’ in society.”42 But, again, this must be done within the 

medium of economics – money – and not through institutionalized politics (la politique). 

Instead, it is through “the politics [le politique – the political] of reflection on their social 

identity,” which is ultimately concerned with the identification of an internal, system-

specific concept of the “public,” and thus also the public good or public interest.43 And, as 

it should be clear by now, Teubner’s model argues that this internal politicization and 

self-reflection on the public interest will make the system more sensitive to external 

demands and facilitate the development of limitative norms to correspond to the already 

prolific constitutive norms in the various forms of transnational societal 

constitutionalism. 

 

3.2 The shortcomings of societal constitutionalism 
 

Despite the prowess of this theory of societal constitutionalism, it comes up short on the 

problem identified in the previous chapters. Although it has been argued that the VSS 

organizations in this study have largely failed in developing a regulatory – or limitative – 

function in their respective industries, Teubner’s model suggests that they are precisely 

the type of solution to this problem insofar as they are essential elements in “an 

‘ecologization’ of the corporate constitution, i.e. to increase its environmental sensitivity 

(which regard to nature, society, and humans).”44 

It appears that Teubner has overlooked the role that corporations themselves could have 

in establishing, preempting, and shaping the work of precisely the external forces that 

should be pressuring their internal re-orientation towards sustainability. This is 

precisely the role captured in the standard development process dimension of the 

previous chapters. An innocent reading of VSS organizations would suggest that they are 

evidence of an internal politicization within the economy to bring about more 

sustainable practices. However, if the impact of VSS organizations is to simply declare 

previous activities as all of a sudden sustainable because they are documented differently 

or explained in different terms, and if this is combined with high levels of participation 

and influence from the producers themselves, then it may be more appropriate to speak 

of prevention of internal politicization by preempting it on their own terms. 

This is not the first time that the problematic ambiguity of Teubner’s account of 

politicization, de-institutionalized politics, or societal power, has been pointed out. In a 

special issue devoted to the societal constitutionalism project, Chris Thornhill, Emilios 
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Christodoulidis, and Hans Lindahl each critique this account of politicization. 45  His 

response re-emphasizes the role of a de-institutionalized, disorganized, and spontaneous 

politics: 

“Politicizing a social sector involves intense and conflictual processes of 

reflection which deal with the social consequences of the extension or 

limitation of its medium. The politicization is carried on by ‘collegial 

institutions’ in the general public, citizens groups, NGOs, labour unions, 

professional associations, universities and corporations. A strengthened 

politics of reflection is required within the economy and other social 

spheres that at the same time needs to be supported by constitutional 

norms. Historically, collective bargaining, codetermination, and the right 

to strike enabled new forms of societal dissensus (Luhmann, 1973: 182). 

In today’s transnational organizations, ethic committees of conduct fulfil a 

similar role.”46 

The response illustrates how the theory idealizes a separation of politics (or le politique, 

the political) from the organized sphere of the corporation, which appears limited to its 

capacity in economic communication. This is precisely what prevents the model from 

anticipating and explaining the political role that economic actors might be playing to 

utilize transnational regimes as sites of constitutive (and coordinative), rather than 

limitative (or regulatory), reflection. The societal constitutionalism model is stuck 

between an insistent limitation of institutionalized politics to nation-state institutions, 

and a notion of the chaotic political potential of a spontaneous and disorganized civil 

society that remains under-formulated.47 The methodological nationalism with which 

institutionalized politics is dealt in societal constitutionalism is disconcerting for a 

theory of transnational law. At this point a more sensitive theory of the politics in 

transnational law, regulation, and regimes appears to be necessary. 

 

                                                             
 

45 Gunther Teubner and others, ‘Debate and Dialogue: Constitutionalizing Polycontexturality’ 
(2011) 20 Social & Legal Studies 209. Another commentator also pondered whether, “Teubner’s 
most fascinating and original concept of constitutional fragments expresses either an alternative 
concept of the politics of societal constitutionalism, or fear of the political, traditionally haunting 
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Fragments and Thornhill's A Sociology of Constitutions’ (2012) 39 Journal of Law and Society 
441, 457.  
46 Teubner and others 250. This is notably a divergence from Luhmann’s hesitancy to admit that 
the civil society can be involved in the politicization of systems, and the limitation of politics to an 
institutionalized form. See: Niklas Luhmann, Risk: A Sociological Theory (Walter de Gruyter 1993) 
chap 7: Protest Movements. 
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3.3 Revisiting Lefort’s distinction between two meanings of politics  
 

The problem of Teubner’s conceptualization of transnational politics lies in its misuse of 

Claude Lefort’s distinction between le politique and la politique. 48  Although these 

concepts seemingly play a strong role in his analysis, Teubner quickly re-purposes them 

into a distinction between “institutionalized politics, the political system of states” and 

the “internal politicization of the economy itself and that of other social spheres…” It 

remains unclear whether, and to what extent, this re-purposing is intended to remain in 

parallel to Lefort’s distinction.49 According to Lefort, the study of political science and 

political theory concerns, “a primal division that is constitutive of the space we call 

society.”50 Positing the existence of this single unity, a society, is what Lefort considers to 

be the objective of le politique, a symbolic sense of political power that is capable of 

evoking the unity of what would otherwise remain an unassociated multitude. In this 

sense, it is the political power that institutes societies. 

In contrast, la politique refers to the institutionalization of politics within a given society. 

Lefort argues that the institutionalization of political conflict, “is the result of a juridical 

elaboration, and, in this first sense, it allows us to identify a field specific to politics…”51 

In other words, while the first sense of political power posited a social unity, this second 

sense of institutionalized political power posits differentiation within the society, 

including a separate institutionalized realm for the settlement of conflict. This second 

understanding of political power is precisely the understanding of institutionalized 

politics that Teubner seeks to do away with in his model of societal constitutionalism. 

The suggestion that le politique can be maintained without the correlative la politique 

runs contrary to Lefort’s understanding of their interrelationship. 

 

3.4 Political representation 
 

The interrelationship between le politique and la politique is best understood as a 

problem of political representation, the representation of a society and its characteristics 

utilized in political action and discourse. Drawing on Lefort’s work, Bert van Roermund 

postulates a credible thesis as to how these two aspects of political power hold each other 

in tandem in a society’s attempt “to imagine a political self without there being a subject 
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which this self reflects.”52  That is to say, their tandem relationship is best understood as 

a problem of the representing “the irrepresentability of the people” or the society.53  

The necessity to maintain a concept of le politique – although not contested in societal 

constitutionalism – arises in the essential need to make a representation of a society as a 

society. Lefort argues, “[a] society can therefore relate to itself only through the 

experience of an internal division that proves to be not a de facto division, but a division 

that generates its constitution.”54 That is to say, the concept of le politique captures the 

political power that is involved in positing, or (re-)presenting, societies in the first place. 

There are two aspects of representation involved in this sense of political power that Van 

Roermund identifies. First, there is a reflexivity involved in this sort of representation, 

by which the characteristics of a society, “are already determined, organised or 

structured in one way or another by virtue of some self-image which any society must 

have acknowledged prior to its structuring.”55 In other words, the existence of a society 

can only be reflexively introduced as a product of a political representation of itself, yet 

chronologically before it has a self to represent. In that sense, this act of le politique is 

perhaps more accurately understood as a presupposing presentation rather than a 

representation.  

Secondly, there is a transcendental substitution that takes place through this 

representation. Van Roermund observes that, “[i]t is part of the grammar of a political 

discourse that the gesture by which a social group closes itself into a limited whole 

requires reference to a realm that transcends what is for that group social reality.”56 The 

importance of a transcendental or external reference point is premised on the 

impossibility of staking claims about the entirety of a society while simultaneously being 

a part of it (or within it). Through a transcendental reference a representation of the 

unity of a social group becomes possible. To summarize, le politique allows for a society 

to conceive of itself as a “self” (a unity or social body) albeit only through reflexive 

representation and a transcendental substitution. 

The more controversial claim at hand is the necessity of an institutionalized politics (la 

politique), which the model of societal constitutionalism has sought to expel from the 

transnational field. According to Lefort, the institutionalized settlement of conflict in a 

society is essential for the legitimization of the society’s conceptualization of itself. He 

argues that, “[t]he erection of a political stage on which competition can take place shows 

that division is, in a general way, constitutive of the very unity of society.”57 This political 
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staging (i.e. institutionalization) provides the figurative platform on which division 

concerning the representation of a society’s unity can be discussed and debated, which 

serves to either legitimize or de-legitimize these representations. At this point, Van 

Roermund suggests the need for an internal viewpoint of politics to deal with the 

fundamental contradiction in political societies, namely that “society has to make itself 

present to itself by reference to a reality that is by definition absent, and never present.”58 

This internal viewpoint corresponds to a third facet of political representation defined 

by an institutionalization of politics that repetitively revisits the accuracy and legitimacy 

of representations presented to a society. Van Roermund maintains that this concept of 

political representation as a repetitive process is a necessary component of political 

action: 

“[S]ociety needs institutions to cope with the inevitable eventual failure of 

any representation. The staging of representation is a circular, perhaps 

even viciously circular enterprise: as soon as one setting which claims to 

be the true intermediary is disguised, there comes the other, claiming that 

it will do better.”59  

In short, a space of institutionalized politics (la politique) within society is what allows 

for access, and subsequently conflict and revision, to the political (le politique) 

proposition of the society’s unity and identity as a particular subject. In more radical 

terms, the institutionalization of politics is the only way that a society is capable of 

reflecting on its political identity as a society. While the latter understanding of the 

political defines the society as an entity, it is only through the former understanding of 

politics that this can be known, and thus debated, critiqued and revised.  

There is one important caveat to add to this description of representation and la 

politique. Until now, emphasis has been placed on the institutional character of politics, 

however, the repetitive review of the first two forms of representation by no means are 

limited to the formal concept of a political institution – which is expected to be heavily 

determined by our recent histories of nationalism. Indeed, in the national setting, as well 

as other settings, the kinds of political debates and critiques that fit within the concept 

of la politique may just as well take place behind closed doors, among privileged elite, or 

off-stage. The point, however, is that this side of politics is both different yet 

complementary to the political constitution of a society as a society, regardless if it is 

done in formal-institutional, quasi-institutional, or in other private scenes.  

This more substantial review of the relationship between political power, 

representation, and institutionalized politics illustrates how the model of societal 

constitutionalism has taken some short cuts in conceptualizing a transnational politics. 
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Rather than accepting that institutionalized politics has no place at the transnational 

level, it is instead clear that two concepts must work together in tandem as a result of an 

“unbridgeable chasm” between the political subject that is represented, and that which 

is positing the representation.60 The result is, instead, an ongoing interplay between the 

two sides of this chasm, whereby the final character of society remains perpetually 

temporary and subject to further debate.   

 

4 Legal orders as authoritative collective action 
 

The relationship between le politique and la politique as a problem of political 

representation can be concretely demonstrated using an understanding of law as 

authoritative collective action (ACA). As the concept of “societies” remains very 

controversial at the transnational level, thinking of political representation in terms of 

“collectives” provides a strong analytic framework without the terminological baggage 

associated with the context of nation-state. The theory of authoritative collective action 

will therefore provide a convenient route to then apply this revised concept of 

transnational law and politics to VSS organizations. The argument in the following 

sections is that the challenges of political representation presented above can be found 

in the work of transnational regimes such as VSS organizations, which thus presents an 

empirical challenge to societal constitutionalism.    

Rooted in the traditions of phenomenology and social ontology, Hans Lindahl has 

recently developed a comprehensive theory of legal orders as collective authoritative 

action. It is argued here that this theoretical model could provide a richer understanding 

of politics and political representation in VSS organizations, and in doing so emphasize 

the significance of their coordinative and regulatory functions. Though there is not 

sufficient space to go into the full elaboration of Lindahl’s theory, its core features will be 

presented before being applied to the context of VSS. 

The concept of collective action arises from the observation that there are two 

understandings of “we” when groups of individuals are acting. On the one hand, it is 

possible for two (or more) individuals to be both (or all of them) performing a similar 

action side-by-side, without acting jointly as a collective. For this aggregative 

understanding of “we,” the actors share only a similarity. In contrast, it is also possible 

for two (or more) individuals to be performing an action together, in the sense that “we 

together” are, say, playing tennis. In this integrative understanding of “we,” the actors 
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share more than a similarity, they share an identity as a collective involved in joint 

action.61  

Margaret Gilbert defines such a first-person plural collective as, “a set of people each of 

whom shares, with oneself, in some action, belief, attitude, or other such attribute.”62 As 

such, it can be said that any given collective – or “plural subject” as Gilbert calls it – 

necessarily includes a “normative point” describing the identity, and therefore the 

direction, of the collective; that is, what it ought to be about or stand for.63 In the simple 

example of two individuals playing tennis, their normative point as a collective might be 

that they assemble on a weekly basis to play tennis and improve their athletic skills, and 

thus that they are not assembling to shop or drink wine. A more comprehensive 

collective, however, is likely to have a much more complex normative point. 

Since a collective must have a normative point, it follows that collectives must also be 

exclusive. Lindahl argues that, “[i]t is appropriate to speak of a first-person plural 

‘perspective’ or ‘point of view’ because the way in which a collective draws the legal 

boundaries that establish who ought to do what, where, and when determines quite 

literally its opening and closure as a collective.”64 By establishing what it is that collective 

action ought to be about, authoritative collective action is inclusive by establishing what 

is relevant and important to joint action, and in doing so excludes the rest as irrelevant 

and unimportant. Those actions, identities, purposes, beliefs, etc., which fall outside of 

the scope of the normative point of the collective are therefore excluded, while those 

which fall within are included in the collective. 65  The latter category serves as the 

foundation of the collective’s commonality and interests, including the definition of the 

collective’s concept of the public, public good, or public interest.66 

The description of collective action has, thus far, dealt with collectives or plural subjects 

only in a general sense. In order to speak more specifically of legal forms of collective 

action, a specific notion of agency is required. The agency of a legal collective is acquired 

through structures of authority, which distinguishes it from other conventional social 

collectives. These are defined as follows: 

“[A] collective legal agent involves a structure of authority whereby certain 

individuals, acting on behalf of the group, (i) monitor joint action as 

concerns its normative point and consistency over time, and (ii) take steps 
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to uphold joint action when its normative point is breached or when the 

consistency of join action over time is otherwise undermined or 

imperiled.”67 

While a legal collective’s normative point contributes to establishing its identity, 

structures of authority perform monitoring and enforcement of the default setting of its 

normative point, namely the rules by which the collective regulates itself, in order to 

ensure its future integrity. Throughout the course of monitoring and enforcement, 

authoritative structures are inevitably transforming the collective’s rules that configure 

the default setting of its normative point, and thereby the normative point as well, and 

re-establishing the limits of inclusion and exclusion; that is to say, the normative point is 

dynamic, not static. The presence of this type of authoritative agent in a collective marks 

a collective as specifically legal in the theory of collective action – that is to say, it is on 

these grounds that one can speak of law as authoritative collective action.  

The problems of political representation referred to by Van Roermund are also defining 

features in this formulation of authoritative collective action. The reflexive aspect of 

representation is manifested in the observation that, “instead of originating a legal order 

through a joint act, the collective is originated by an inaugural act that is not a joint act.”68 

The argument here is that a collective identity in the first-person plural perspective 

cannot be established until it has been described from the first-person singular 

perspective. As such, “‘we are a collective’ is always a claim to this effect raised by 

someone: ‘we are (deemed to be) a collective’.”69 In other words, it requires an “I” that 

takes the initiative to establish a “we.” This is simply a re-formulation of the reflexivity 

of political representation – namely that a collective’s identity must be posited 

(represented) chronologically before the collective emerges. Furthermore, as Lefort 

points out, the representation of a collective “we” points to a position outside of (or 

transcendent to) the collective from which the collective becomes visible to itself, both 

in its unity and its internal differentiation. This feature of representation is captured by 

authoritative collective action in terms of the normative point of joint action. One could 

say that the normative point is precisely this transcendent position which needs to be 

represented through rules that give it substance but which never exhaust it because they 

are only a default setting of the normative point.70   

The essential observation that political representation in authoritative collective action 

provides is that these representational claims as to “who ‘we’ are” and “what ‘we’ stand 

for” – which are posited from a first-person singular perspective – are inevitably situated 
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in a process of evaluation, critique and discussion, and that this process manifests itself 

in the reconfiguration of the default setting of the normative point of joint action. 

Collectives’ identities are never stable, and thus face a continuous process of re-

evaluating their representations. As Lindahl states, “the collective must incessantly relate 

to its possibilities, determining time and again what interests are its own and who is a 

member of the political community.”71 This process entails both questions about the 

legitimacy of the claimed representations of the collective, as well as the legality of the 

authoritative claims behind such representations. Finally, it is only through this ongoing 

repetitive process of determining the accuracy of claimed representations that these 

representations of the collective’s identity can be accessed in the first place; this is the 

only platform in which a collective can become aware of its identity as a collective.    

 

4.1 VSS organizations as authoritative collective action 
 

The theory of law as authoritative collective action serves as a helpful tool for 

understanding the work of VSS organizations. Fortunately this is not the first attempt to 

apply authoritative collective action theory to private product standards. Lindahl has 

already suggested that the International Organization for Standardisation (ISO) could be 

thought of as a legal order in terms of authoritative collective action, and illustrated the 

benefit in doing so in opening up analysis to the politics of the ISO and its relationship to 

the WTO, including identification of the collective ends, or normative point, of the ISO.72 

Using the framework of authoritative collective action, it is possible to think of VSS 

organizations as authoritative structures within a larger collective that operates using a 

transnational legal order manifested in the requirements of the organizations’ standards. 

This entails that the producers, retails, environmental and social NGOs, etc., who are 

involved and affiliated with a VSS organization share a common understanding of what 

they are collectively pursuing, i.e. what constitutes sustainable activities in their industry 

and how they should be promoted, monitored, and enforced. As such, they can be said to 

share a collective understanding of what constitutes “legal” and “illegal” behavior in their 

transnational community of sustainability in that particular industry.73 In conjunction 

with auditing firms, the VSS organizations – FSC, RSPO, and ISEAL in this project – 

                                                             
 

71 Lindahl, ‘Constituent Power and Reflexive Identity: Towards an Ontology of Collective 
Selfhood’ 20. 
72 Lindahl, ‘ISO Standards and Authoritative Collective Action: Conceptual and Normative Issues.’ 
73 In the case of ISEAL, this would entail a common understanding of what is considered “legal” 
and “illegal” behavior and governance structures among the transnational community of VSS 
organizations. 
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provide the agency for the legal collective as authoritative structures and thus are 

involved in monitoring and enforcing compliance with the collective’s rules. 

The greatest benefit of using the ACA model is found in its approach to political 

representation in the context of VSS organizations. For a VSS organization to make a 

representation of the sustainable market in its industry, it is faced with the same 

reflexive paradox that Van Roermund identified: a group of practices, standards, 

procedures, actors, etc., must first be proclaimed to constitute a sustainable collective 

before the proclaimed collective can think of itself as a collective of sustainable actors 

and practices. 74  The initial years of all three organizations in the previous chapters 

revolve around a small and loose consortium of actors struggling precisely with this 

reflexive challenge. In other words, there could be no collective action in FSC, or RSPO or 

ISEAL until a single member states, and thus establishes, a representation of their 

common interests, visions, goals and the means to achieve them (standards). While they 

might initially have similar (or parallel) interests, it takes an authoritative agent to 

produce a representation of them as a collective involved in joint, rather than parallel, 

actions concerning the sustainability of their industries.   

A transcendent element to this representation of a VSS organization’s collective identity 

is also necessary. According to Van Roermund, the representation of a collective requires 

reference to something or someone that transcends the group itself. Said otherwise, the 

representation of a collective’s identity requires the exclusion of elements that are not 

relevant or do not fit within the collective. In this case, the appeal to general terms of 

“sustainability” – or “credibility” in ISEAL – provides precisely this transcendent element. 

In all three cases, the representation of the collective is made with reference its 

commitment, compliance and respect for “sustainability” or “credibility”. While the 

reference remains general, it implicitly refers to a particular – and therefore partial – 

understanding of the term and therefore excludes both those who do not share in the 

collective interest of “sustainability” as well as those who have a fundamentally different 

and conflicting understanding of the term. For instance, RSPO has recently terminated 

the membership of companies that were not submitting the required Annual 

Communications of Progress.75 As their behavior was deemed to be contrary to RSPO’s 

membership requirements, and thus contrary to the overriding goals of sustainability, 

excluding these members makes it possible of RSPO to retain its particular normative 

point. That exclusion demonstrates the power involved in positing such a reflexive and 

transcendent representation of a collective’s identity. 

                                                             
 

74 With concerns to ISEAL “sustainable” should be substituted with “credible” for the remainder 
of this section.  
75 See Chapter 4, Section 3; Roundtable on Sustainable Palm Oil, ‘Termination & Suspension of 
RSPO Membership’ <http://www.rspo.org/news-and-events/announcements/termination-and-
suspension-of-rspo-membership> accessed 12 March 2015. 
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Finally, and most importantly, there is an element of repetition involved in the re-

presentations of a VSS’s identity. As the representations can only reflexively emerge from 

a particular entity within the collective, they are situated within a constantly ongoing 

process of discussion, debate, and critique. This process consists of evaluating 

representations of what it should mean to be sustainable in a particular industry, what 

practices should be required, how they should be monitored and enforced. In other 

words, the politics (la politique) of sustainability is precisely the common practice of VSS 

organizations, as they go about discussing and revising the standards, monitoring 

procedures and membership requirements for their organization, and thus their 

collective.  

To summarize, applying the ACA model of political representation to the context of VSS 

organizations demonstrates how both understandings of politics (as le / la politique) are 

essential components to the ongoing (re-)establishment of VSS organizations within 

their respective industrial fields. The emphasis here is the illustration that an 

appropriate concept of institutionalized politics and political representation can be 

formulated for application in transnational dimensions, and it need not be limited to its 

historically national context. This argument follows Lindahl’s critical reply to societal 

constitutionalism in that, “the ‘internal politics of social subsystems’ boils down, 

ultimately, to the ongoing process of authoritatively responding to the question that 

confronts a collective whenever inclusion and exclusion are at stake: What ought our 

joint action to be about?”76 In so far as this question must repetitively responded to as 

part of the process of collective identity (re-)presentation in VSS organizations, a concept 

of institutionalized politics and political representation is essential for the transnational 

context.  

 

4.2 Revisiting the distinction between regulating and coordinating in VSS 
 

The move to conceptualize VSS organizations as cases of authoritative collective action 

clarifies the significance of the distinction between their coordinative and regulatory 

functions, which has served as the predominant analytic concern in the prior case 

studies. By framing the distinction in relation to the representation of a collective’s 

identity it becomes clear that the difference between the coordination and regulation of 

producers lies in the breadth of interests that are represented in a VSS organization’s 

identity.  

In Chapter 1, the distinction between coordinative and regulatory functions was 

introduced as the primary element in the analytic frame for the case studies. This 

                                                             
 

76 Hans Lindahl, ‘The Political Fragmentation of Constitutionalism’ (2015) 6 Jurisprudence 177, 
180. 



Chapter 6 

208 
 

distinction was borrowed from Calliess and Zumbansen, who had previously applied it 

to the context transnational law in their “rough consensus, running code” model.77 In 

their perspective, the two functions of law roughly equate to the functions of private law 

(coordination) and public law (regulation), yet they are inseparable in transnational 

law.78 This is reflected in the progression by which “legal principles collected in private 

codifications, recommendations, and codes of conduct must build on rough consensus if 

they are to become a running code.”79 In other words, they imply that the regulatory 

functions of transnational codes necessarily follow a period of coordinative procedures 

that develop a rough consensus.80 Diverging slightly from Calliess and Zumbansen, this 

project defined the coordinative function of VSS organizations as one that assembles like-

minded producers to codify their overlapping practices in an attempt to distinguish their 

products in a niche “sustainability” market. In short, the coordinative function is one in 

which the market rationale of producers is the primary driver. The regulatory function 

was considered one in which a diverse set of actors develops, implements, and monitors 

compliance with production standards that are capable of forcing operational changes in 

the production phases of the particular industry. As such, the regulatory function is 

predominantly driven by a rationale of sustainability politics, rather than economic 

considerations. Lastly, the approach taken is this study was built on the perspective of 

producers in each case study, as the target regulatees, and thus the coordinative and 

regulatory functions of each organization have been studied from their perspectives.81 

Drawing on the insights of representation in ACA, a more fulfilling analysis of the 

significance between the coordinative and regulatory functions of VSS organizations can 

be accomplished. The empirical findings of this study presented the problem that, in a 

number of instances, VSS organizations failed to develop a regulatory function, 

particularly with respect to the initial producers to found the organization. In contrast, 

regulatory functions were found to apply predominantly to the experiences of 

exceptional participants in VSS organizations – that is to say, mainly for small or new 

participants. The question, therefore, is what can the concept of representation in ACA 

tell us about the distinction between the coordinative and regulatory functions which are 

variously experienced? 

It has been demonstrated that VSS organizations can be thought of as legal collectives, 

with respective normative points (i.e. goals, values) they pursue through the 

development, monitoring, and enforcement of industry standards or codes. The 

distinction between regulatory and coordinative functions introduces the possibility, 

                                                             
 

77 Calliess and Zumbansen. 
78 Ibid 96–107, 111. It is necessary to note that the Calliess and Zumbansen acknowledged the 
inadequacy of describing the distinction in terms of public and private law.  
79 Ibid 143. 
80 The process depicted in “Table 5: Rough Consensus & Running Code” is particularly insightful 
in this regard. See Ibid 144. 
81 In the ISEAL case study, “producers” is substituted by “sustainability standard organization.”  
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from the perspectives of the regulatees in the collective, that there are different kinds of 

legal collectives. On the one hand, the coordinative functions of a VSS organization – from 

the perspective of the producers – arise when the interests and concerns of producers 

are predominantly represented in the identity and normative point of the collective. That 

is to say, the “we” perspective of a VSS organization predominantly arises out of the 

experiences, willingness and aspirations of (a particular group of) producers, despite 

simultaneously being the target of regulation.  

In contrast, the regulatory functions of a VSS organization – again, from the perspective 

of producers – arise in instances when a collective’s identity and normative point 

represents more than the producers, possibly including consumers, environmental 

NGOs, labor organizations, or state officials. In this instance, the “we” perspective of a 

VSS organization corresponds to a very different, and more diverse, collective than in the 

case of coordination. In other words, the regulatory scenario is one in which producers 

find themselves as members of a collective whose identity and values they do not control 

yet to which they are still subjected as members.  

The ACA perspective on coordinative and regulatory functions also demonstrates the 

importance of a functional approach to the study of VSS organizations and other potential 

legal collectives. The theory of collective action is not limited to formal forms of 

exclusion. The main point to be taken regarding exclusion is that, in order to act as a 

collective, a VSS organization must have a determined, although also dynamic, normative 

point defining the parameters of inclusion and thus also exclusion. In other words, 

exclusion positively contributes to the establishment of the collective’s identity and 

normative point. This exclusion can be established both formally and functionally. 

Regardless, the nature of exclusion is never final or fully justifiable. There is always the 

possibility that the normative point of a VSS organization could be otherwise, and thus 

the limits of inclusion and exclusion formulated differently. In other words, though 

exclusion is a necessary and inevitable feature of collective action, the grounds and limits 

of exclusion are not, in themselves, inevitable. Thus, while exclusion provides the 

possibility for a VSS organization to act as a collective, it also keeps the door open for the 

formulation of its normative point and grounds of exclusion to be undermined by an 

alternative representation of what it ought to achieve.      

Lastly, and most importantly, the ACA perspective situates the representation of a VSS 

organization’s identity within an ongoing process of critical evaluation, disagreement 

and re-formulation (or re-presentation). Although a core group of producers may have 

established a VSS organization in accordance with their interests – and thus experience 

it in a coordinative manner – the organization’s identity and direction will continually be 

open to future negotiation and critique both from within these core founders and from 

others. That is to say, the legitimacy of their representation as to who and what 

constitutes sustainability in their industry, and how that should be guarded, monitored 

and enforced, will be the topic of future critique. In doing so, the representation will need 

to be re-visited, and an authoritative answer to the fundamental question of the 

collective’s identity will be required, again and again: what ought our join action to be 
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about?82 In doing so, the VSS organization’s identity and normative point will also be 

represented, again and again.   

Dissecting the difference between regulation and coordination in this fashion sheds 

additional light on empirical findings in this study. First, in a number of cases, certain 

groups of producers reported a regulatory experience in a VSS organization, while other 

groups experienced it in a coordinative manner. This was the case for newer 

sustainability standards in ISEAL, whose development was strongly influence by ISEAL’s 

codes, while the founding members of ISEAL did not experienced any significant changes 

given that the code was largely a formalization of their existing practices.83 Likewise, the 

concerns raised in the RSPO case regarding smallholder certification express the belief 

that smallholders will require more substantial changes to their operations in order to 

become certified than the larger producers who were primarily involved in establishing 

the organization and its standard. 84  In both of these cases, the regulatees do not 

constitute a single group, but instead are differentiated with one group being closer 

involved with the establishment of the organization while another finds themselves at 

odds with the collective’s identity, and therefore unrepresented. Differences in 

representation make it possible for some producers to experience a VSS organization in 

a coordinative manner, while for others it is a regulatory experience.  

These scenarios contrast with the findings in the FSC case study, in which none of the 

producers had particularly easier experiences with certification than others, nor did they 

have any significant or unique role in the standard development and revision 

processes.85 In this latter case, all of them experienced the regulatory function of the FSC 

because its collective identity represented a far broader group of actors and interests, 

and producers did not play a dominant role in the processes of representation. The 

frustration of FSC certified public forest managers towards the need to demonstrate 

compliance with international laws and ILO standards is illustrative of this point. 86 

Although they felt that this would be redundant, given the expectation that the state and 

federal legal requirements would already guarantee their compliance with international 

norms, their complaint of redundancy was overridden by the consensus of a broader 

group of participants who felt that it was necessary nonetheless. It is argued that this is 

a necessary aspect of roughly equal standards operating globally, including in 

jurisdictions where national and local legal compliance would not necessarily result in 

compliance with international norms. As such, redundancy was accepted as a necessary 

result of equal treatment.      

                                                             
 

82 See fn 76 above. 
83 See Chapter 5, Sections 5.2, 5.5, and 6.2.  
84 See Chapter 4, Section 5.4.  
85 See Chapter 3, Sections 7.2 and 7.3.  
86 See Chapter 3, Section 6.1.8.  
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Chronological changes in a VSS organization’s regulatory or coordinative functions are 

also better understood from the perspective of representation and authoritative 

collective action. In a number of instances a VSS organization was found to have 

developed a regulatory function among members it had previously been predominantly 

coordinating. The most prominent example comes from ISEAL, where a recent emphasis 

on monitoring impacts of standard setting has had a regulatory effect on all of its 

members, including those who generally experience ISEAL in a coordinative manner. As 

has been emphasized above, the representation of a collective’s identity and normative 

point are necessarily dynamic and subject to change. This helps explain why a collective 

can shift its normative point in a direction that requires changes to its members’ 

practices, even if those members have previously formulated the collective around their 

pre-existing practices. In this particular instance, external pressures from numerous 

sources (national governments, major retailers, and most notably, the Ford Foundation) 

led to this shift in representation of its identity towards one that relies heavily on 

empirically demonstrated impacts of their activities. This is significant in that it marks a 

moment of altered representation of the collective’s identity, and a move to normatively 

open its collective identity to include new actors. Yet it also necessarily excludes other 

approaches that are considered irrelevant to, or at odds with, this new representation of 

its identity.   

 

4.3 Representation, collective identities, and transnational law 
 

In light of this excursion into the conjunction between collective identity, representation, 

and the distinction between coordination and regulation, a few summary remarks can be 

made about the pervasive understanding of transnational law as both an 

enabling/coordinating and limiting/regulating phenomena. In their theory of 

transnational law, Calliess & Zumbansen hesitantly remark on the affinity between, on 

the one hand, the coordinative function of transnational law and private law, and the 

other hand, the regulatory function of transnational law and public law. Ultimately, 

however, they emphasize the hybridity of this public-private distinction at the 

transnational level.87 The findings presented here provide a foundation for critiquing 

their approach to the distinction between coordinative and regulatory functions. Instead 

of a question of public and private spheres – a distinction that is largely, if not completely, 

lost in the movement to the transnational level – the analysis provided here suggests that 

the core concern is representation. More specifically, the distinction concerns the group 

                                                             
 

87 Ibid 109–111; Peer Zumbansen, ‘Neither “Public” nor “Private”, “National” nor “International”: 
Transnational Corporate Governance from a Legal Pluralist Perspective’ (2011) 38 Journal of Law 
and Society 50; Zumbansen, ‘Transnational Legal Pluralism.’ 
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of interests represented in a collective’s identity, and whether any given perspective is 

excluded, included, or even privileged.  

This analysis has dealt primarily with the politics of transnational sustainability 

standards by treating them as examples of authoritative collective action. If we accept 

the thesis that exclusion is a necessary condition for VSS organizations to act as 

collectives, and that their grounds of exclusion are never fully justified and thus remains 

open to alteration, then it would be imperative to maintain the possibility of contesting 

the grounds of inclusion and exclusion in VSS organizations and the normative point they 

ought to pursue. In short, it is argued that this contestation is precisely the politics of 

transnational sustainability laws that results in either the coordinative or regulatory 

function of sustainability standards. Although Lefort’s conception of politics was 

formulated within the tradition of the nation state and its political institutions, the point 

remains valid for a theory of authoritative collective action that we must understand the 

dynamics of political representation that emerge in the transnational context, and open 

up possibilities of contestation, if we are to make sense of the significance between 

coordinative and regulatory functions in sustainability standards.  

Remarkably, this analysis does not suggest the transplantation of parliamentary 

institutions or electoral politics from the national to transnational. Nor does it claim that 

the politics of transnational legal regimes occurs either internally or externally to the 

regimes, or in organized institutions or disorganized spontaneous fields. Instead, the 

model of authoritative collective action illustrates that the politics of transnational 

regimes occurs precisely about this distinction between internal and external, rather 

than on one side or the other. While the dynamics of political representation have 

remained the same, new transnational venues of representation are emerging and it is 

there that contestation must occur.    

Turning attention to representational politics in VSS organizations raises concerns about 

possibilities of exclusion. In the last section of this chapter, three types of exclusion found 

in the previous case studies are described and connected to the ongoing concern 

regarding the regulatory capacity of VSS organizations.   

 

5 Representation and exclusion in practice: Three variations 
from the cases 

 

Exclusion from transnational regimes, such as VSS organizations, has been presented as 

a primary concern for understanding how the politics of a regime affects its coordinative 

or regulatory functions. Here, three types of exclusion from the previous case studies are 

presented: formal, functional, and principled exclusion. While the competing theory of 

societal constitutionalism may be sensitive to the first two, it is the third form of 

exclusion, based on principled differences, that is the most disconcerting. After 
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presenting each form of exclusion, this last section critiques previous attempts to avoid 

exclusion through appeals to the principle of affectedness. Instead, an alternative 

suggestion is presented for dealing with the inevitable exclusionary practices that VSS 

organizations produce in their pursuits of joint action.   

 

5.1 Membership denied: formal exclusion  
 

The first form of exclusion that can be identified in the case studies is a formal exclusion 

in which certain groups are categorically denied the possibility of full participation in a 

VSS organization. Heretofore this type of exclusion has been given the most attention in 

Transnational Private Regulation and Global Administrative Law literature. Two 

particular examples illustrate this type of exclusion. In Chapter 3, it was noted that state 

governmental bodies are formally excluded from the possibility of becoming members 

in FSC’s general assembly.88 This was a somewhat ironic situation, given the vast parcels 

of forestland managed by governmental bodies, such as those in the Great Lakes region, 

which comprise more than fifty percent of all of the FSC’s certified forestland in the 

United States. Yet this was considered to be a necessary practice by FSC International in 

order to isolate the organization from national politics concerning environmental 

resource protection. Despite their formal exclusion, however, a number of the 

interviewees in the case study reported having been able to provide their feedback to 

FSC-USA on the standard, suggesting that de facto participation could still occur to some 

extent.  

A second example of formal exclusion is seen in the recent decision of RSPO to suspend 

and terminate dozens of its members due to their failure to complete the required Annual 

Communications of Progress reports. 89  These reports are meant to document and 

publicize the activities that RSPO members (throughout all levels of supply chains) 

undertake each year in order to support the development of sustainability in the palm oil 

industry. Through their formal exclusion RSPSO is able to re-affirm that, according to the 

collective, these reports are an essential element for sustainable operations in the 

industry. RSPO’s actions towards these former members illustrate how productive 

formal exclusion can be in establishing and confirming the values and interests of the 

collective.   

A third example can be found in Chapter 5, where ISEAL’s primary governance body, its 

Executive Board is reserved to ISEAL Full Members – thus to representatives from 

sustainability standard organizations in full compliance with ISEAL’s codes. The 

Executive Board’s exclusivity empowers those members as primary decision-makers 
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about the collective identity and its normative purpose – including what ought to 

constitute the definition of a credible standard setting organization and how it ought to 

be monitored and enforced. Symbolically, it affirms the image of ISEAL as a collective 

operating primarily in the interests of its Full Members, who are also the targets of its 

codes. From this perspective, it is not surprising that compliance with ISEAL’s codes have 

failed to introduce significant changes to most of the members’ activities. It also serves 

to explain why newly emerging sustainability standard organizations find it difficult to 

enter into ISEAL, as it is oriented to serve the interests of larger, more established 

standard organizations.90   

As the site of the collective’s authoritative structures, exclusion from formal participation 

in a VSS organization is more than a question of formality, it serves to limit the influence 

of certain categories of actors from (re-)presenting alternative visions of the collective’s 

values, goals and ambitions, as well as the eventual authoritative decisions. The 

significance of this exclusion has not been missed by ISEAL. There is discussion within 

the organization to introduce one position on the Executive Board to be held by a non-

member of ISEAL. However, the concern is whether it should risk this normative opening 

by allowing a previously excluded category of interests to join in the authoritative 

structure determining what ISEAL’s activities, goals, values, etc., ought to be. In short, the 

question is whether ISEAL’s Executive Board is willing to re-open discussion as to what 

ought to be considered credible standard setting and how it ought to be achieved. This 

practice of formal exclusion is precisely what lies at stake in the difference between its 

current coordinative function for its members, and a future possible regulatory function 

for a broader collective.  

 

5.2 The realities of market-driven governance: functional exclusion 
 

A second form of exclusion that can be found in the previous case studies is a de facto 

exclusion that various categories of actors face. In these instances, certain groups of 

actors systematically are less capable of participating in VSS organizations due to 

resource limitations. In essence, this type of exclusion is antithetical to the first type in 

that there are no formal barriers to participation. It demonstrates that formal 

membership opportunity is not necessarily sufficient to guarantee the possibility to 

participate in practice. Two examples are available to illustrate this type of exclusion.  

First, the experience of newly created sustainability standard organizations illustrated 

that ISEAL membership was an expensive and personnel intensive initiative that could 

not always be accomplished by younger organizations. For this reason, a number of 

potential members chose to use ISEAL’s codes in their work yet do not have the intention 
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to become formal members of the organization. 91  A second example of functional 

exclusion is visible in the treatment of small holders in the RSPO case study. While there 

are preferential policies in terms of membership fees based on production capacities, the 

RSPO organization still struggles with creating realistic possibilities for participation by 

the more than one million small holders in Indonesia, as well as the hundreds of 

thousands of small producers elsewhere. Concerns about the effects of market demand 

for 100% segregated certified palm oil – which is much more difficult for small holders 

to produce in any significant quantity – underline the exclusionary tendencies they 

face.92 It also raises the question as to whether the organization could ever be inclusive 

to both the top ten major palm oil producers and the countless small holding producers 

at the same time.  

This form of exclusion is significant insofar that it demonstrates the role that economic 

and social variables can play in shaping the represented identities of VSS organizations. 

The point to be emphasized is that formal participation possibilities are not always 

sufficient, and can instead serve as a distraction to the more practical barriers to 

participation. Furthermore, these examples illustrate how a VSS organization’s program 

can create further exclusionary consequences. This is the case in RSPO where the 

development of a segregated certification program alongside a mass balance alternative 

have allowed for market pressures to make it less likely for small holders to participate 

in the organization. In other words, RSPO’s normative choice that there ought to be a 

difference between segregated palm oil and mass balance palm oil has a necessarily 

exclusionary effect on those who face more challenges in producing the highly sought 

segregated option.  

To summarize, the formalist concerns surrounding participation possibilities mentioned 

above are insufficient on their own, and require a more socio-legal analysis of other 

economic, social, cultural, etc. considerations that could result in exclusionary practices. 

As organizations like ISEAL, FSC, and RSPO impact the trades of millions of individuals in 

both advanced and underdeveloped economies, functional exclusion will continue to 

remain a problem. The simple process of scheduling meetings or the language of 

documentation can create considerable practical barriers to participation in a 

transnational context, where meetings might require trans-continental travel and 

functional illiteracy among stakeholders may be widespread. The organizational format 

of transnational sustainability standards inevitably touches on a considerable degree of 

                                                             
 

91 See Chapter 5, Sections 5.1, 5.7, and 6.3.  
92 100% segregated palm oil differs from mass balance in that the former is guaranteed to contain 
only oil from certified oil palms while the latter contains a blend of a certain percent certified and 
a certain percent non-certified oil palms. Smallholding producers have little control over what 
their produce is blended with at the mills, and thus lack the organizational capacities to enter into 
the 100% segregated category. See Chapter 4, Sections 4.1.7 and 5.3.  
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diversity as it regulates across borders, and it will necessarily exclude some interests and 

actors over others, whether formally or functionally.  

 

5.3 Defining sustainability: principled exclusion 
 

A third type of exclusion can also be found in the previous case studies, which is more 

significant than the previous two. Principled exclusion concerns the exclusion of 

particular interests or actors based on differences of opinion towards the principle of 

sustainability. This type of exclusion occurs on a different plane of activities, and 

therefore may overlap with formal or functional exclusion. Unlike the previous two types, 

principled exclusion occurs conceptually, in that alternative understandings of what 

sustainability ought to mean in a given industry can be excluded as inappropriate, 

unacceptable, or contrary to other fundamental values of the organization. Three 

examples of this more elusive understanding of exclusion can serve as illustrations. 

First, all three organizations in this study include mechanisms by which potential 

members must demonstrate commitment to the organization’s fundamental principles 

and activities in order to formally become members. In the FSC, in order to become a 

member of the General Assembly the applicant must describe the activities and 

principles, how they support FSC’s Principles and Criteria, as well as acquire two letters 

of support from existing FSC members.93 The RSPO’s Code of Conduct for its members 

begins with the requirement that its members “acknowledge their membership of the 

RSPO, its objectives, Statutes of the RSPO…and, the Principles and Criteria (P&C) and its 

respective national interpretations and implementation process through informed and 

explicit endorsement.”94 The consequences of not fulfilling this requirement could lead 

to expulsion from the RSPO.95 Likewise, in the ISEAL Alliance, the application to become 

a Subscriber96 requires one to confirm that they “have read and commit [themselves] and 

[their] organisation to the ISEAL mission and, where applicable, confirm that none of 

[their] activities or the activities of [their] organisation or the activities of subsidiaries or 

                                                             
 

93 Forest Stewardship Council International, ‘Organizational Membership’ 
<https://ic.fsc.org/organizational-member.66.htm> accessed 7 April 2015. 
94 Roundtable on Sustainable Palm Oil, ‘Code of Conduct for Members of the Roundtable on 
Sustainable Palm Oil’ s 1.1. 
95 Ibid 5.2. 
96 This is the term given to individuals and organizations that join ISEAL but are not 
sustainability standard setting organizations, and thus are not subject to ISEAL’s codes of conduct 
and are not “Members”. Subscribers can be NGOs, researchers, governmental officials, and 
sustainability standard setting organizations that have not yet achieved compliance with ISEAL’s 
codes of conduct. 
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parent companies run counter to the ISEAL mission or vision.”97 The significance of these 

mechanisms is that, while seeking to ensure real commitment to the collective’s 

normative point, they limit the debates about the normative points of the respective 

organizations by excluding substantial differences of opinion from formal membership. 

This consequence is visible in the following two examples. 

A second example of principled exclusion can be found in the experience of the 

International Federation of Organic Agriculture Movements (IFOAM), whose departure 

from ISEAL was brought to attention in Loconto & Foullieux’s study as the only example 

of a member leaving ISEAL.98 Despite structural differences between IFOAM and ISEAL’s 

other members (IFOAM is a federation of independent organic standards, it does not 

produce its own standard), a principled disagreement about the concept of sustainability 

lies at the heart of their departure. IFOAM was the only ISEAL member operating with 

organic agriculture standards while others focused more on Good Agricultural Practices 

standards that are less stringent in general. To put it briefly, a concept of sustainability 

in agricultural industries that did not aspire to organic production methods was 

unacceptable for IFOAM, yet it was the favored approach of ISEAL’s other members. 

Their departure from ISEAL is not the example of principled exclusion to be taken from 

the situation. Instead, their departure illustrates a broader, conceptual exclusion of the 

principled position that the term sustainability cannot and should not be any less 

stringent than the standards of organic agriculture practices. With this principled 

position excluded, it is possible for ISEAL’s joint actions to operate with a more lenient 

concept of (agricultural) sustainability which includes non-organic practices.    

Finally, a third example of principled exclusion can be posited in light of a recent remark 

by Gustaaf Haan on the absurdity of labeling products as sustainable or organic rather 

than the other way around. Haan’s conclusion is that a new word for labeling 

unacceptable products is necessary: 

“We should not emphasize what is respectable, but rather focus on what 

is going wrong. I will offer a bottle of normally produced wine for the best 

term that clearly and powerfully expresses that a product is acquired 

through indecent trade, exploitation of humans, or the depletion of the 

earth or our ecosystem.”99 

                                                             
 

97 ISEAL Alliance, ‘ISEAL Subscriber Application Form v4’ (2014) 
<http://www.isealalliance.org/online-community/resources/iseal-subscriber-application-form> 
accessed 7 April 2015.  
98 Allison Loconto and Eve Fouilleux, ‘Politics of Private Regulation: ISEAL and the Shaping of 
Transnational Sustainability Governance’ (2014) 8 Regulation & Governance 166. 
99 Gustaaf Haan, ‘Eerlijk Betaald? Het Is Tijd Om Te Benoemen Wat Misgaat, Niet Wat Goed Gaat’ 
Volkskrant (Amsterdam, 10 February 2015) <http://www.volkskrant.nl/vonk/eerlijk-betaald-
het-is-tijd-om-te-benoemen-wat-misgaat-niet-wat-goed-gaat~a3848380/> accessed 5 April 
2015. The original text is written in Dutch.  
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This perspective emphasizes that the strategy of labeling sustainable products is only 

one option among alternatives that VSS organizations, as well as other NGOs, 

governmental bodies, and retailers, could be pursuing. While Haan’s remark does not 

come from the case studies in this research, it does introduce the question whether his 

viewpoint would be entertained or excluded in the organizations analyzed in the 

previous chapters. The fundamental critique that this perspective introduces is that 

sustainability should not be a niche segment of the economy, but rather, VSS 

organizations and other actors should work to ostracize unsustainable products from 

marketplaces. A more radical alternative might be the belief that contemporary global 

supply chains are inherently unsustainable, and thus sustainability initiatives should 

focus on localized production and consumption. Regardless, the significance of Haan’s 

remark is that the principles and approaches – that is, the normative point – that 

sustainability standards commonly take are only one possibility, and that they may be 

excluding other possible approaches.  

The key contribution that principled exclusion makes to the study of coordinative and 

regulatory functions in sustainability standards lies in its effect on the breadth of 

represented interests. All three types of exclusion, including principled exclusion, have 

been considered a necessary element of collective action. However, that does not excuse 

the need to address the negative consequences of exclusion.  As different perspectives on 

the fundamental means and ends of sustainability and transnational commerce are 

categorically excluded from standards organizations, these organizations reduce their 

potential of achieving a greater regulatory capacity. The narrower the selection of 

interests represented in a VSS organization, the more likely they are to be involved in a 

coordinating the subjects of the standard rather than regulating them.  

 

5.4 The insufficiency of affectedness  
 

The types of exclusion found in VSS organizations are significant insofar as they present 

challenges to the legitimacy of these organizations as sites of transnational law. They 

raise the general question about the principle that should govern the representation, and 

thus the inclusion, of interests that have been excluded from VSS organizations. Jurgen 

Habermas has been among the most prominent scholars to assert that the legitimacy of 

legal and political acts lies in a possibility of discursive participation producing the acts. 

According to Habermas’ discourse principle, “[j]ust those norms deserve to be valid that 

could meet with the approval of those potentially affected, insofar as the latter 

participate in rational discourses.”100  As such, legitimated law making requires a series 

                                                             
 

100 Jurgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and 
Democracy (William Rehg ed, MIT Press 1996) 127. 
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of participatory rights that allow for the possibility – yet does not obligate – for those 

affected by legal norms and political decisions to be involved in the discursive process 

that creates these norms. In this attempt to separate the legitimacy of positive law 

making from its legality, Habermas formulates a thoroughly procedural understanding of 

legitimacy premised upon the participatory possibilities of affected individuals in a 

public discourse.101   

Although it was primarily formulated to explain the legitimacy of law in the national 

context, Habermas’ discourse principle has repeatedly been utilized to explain the 

legitimacy of legal acts in transnational law and global governance. The problem of 

transnational legal legitimacy revolves around the question as to who should be involved 

in transnational decision making processes wherein there is no apparent or immediate 

community or society in the national sense. Additionally, how should they be identified? 

In other words, given the absence of traditional indicators of political and legal 

membership (citizenship), what criteria of participation will establish the legitimacy of 

transnational law and global governance? These questions are made all the more 

troublesome due to the persistent pluralism of values, beliefs, and aspirations that are 

invoked in transnational relations.  

David Held’s cosmopolitan democratic theory has been among the most prominent 

attempts to solve this question of participation and legitimacy in global governance. In 

clear reference to Habermas, one of Held’s cosmopolitan principles states that, “those 

significantly affected by public decisions, issues or processes, should, ceteris paribus, 

have an equal opportunity, directly or indirectly through elected representatives, to 

influence and shape them.”102  Numerous critiques have been made of the expansiveness 

to which the concept of “affectedness” might lead in Held’s formulation. Perhaps the most 

prominent example of such a critique comes from Nancy Fraser, who argues that it places 

the concern of participation in the hands of social scientists and, “falls prey to the reductio 

ad absurdum of the butterfly effect, which holds that everyone is affected by 

everything.” 103  Instead, Fraser suggests the alternative “all-subjected” principle that 

asserts the possibility of participation for those “subjected to a given governance 

structure.”104 

                                                             
 

101 Habermas states that, “[t]he law receives its full normative sense neither through its legal 
form per se, nor through an a priori moral content, but through a procedure of lawmaking that 
begets legitimacy.” Ibid 135, emphasis original. 
102 He continues: “[b]y ‘significantly affected’ I mean that people are enmeshed in decisions and 
forces that impact on their capacity to fulfill their vital needs.” David Held, Cosmopolitanism: 
Ideals and Realities (Polity 2010) 72. See also David Held, ‘Democratic Accountability and Political 
Effectiveness from a Cosmopolitan Perspective’ (2004) 39 Government and Opposition 364. 
103 Nancy Fraser, Scales of Justice: Reimagining Political Space in a Globalizing World (Polity 2008) 
64. 
104 Ibid 65. 
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In response to such critiques, Held clarified that affectedness can be categorized by weak, 

moderate, and strong levels of affectedness. In response, a narrower formulation of this 

cosmopolitan principle states that, “those whose life expectancy and life chances are 

significantly affected by social forces and processes ought to have a stake in the 

determination of the conditions and regulation of these, either directly or indirectly 

through political representatives.” 105  In either case, it is clear that the notion of 

affectedness that was essential in Habermas’ discursive principle emerges in Held’s 

cosmopolitanism as a tool for establishing participatory criteria, and thus the legitimacy 

of transnational law and global governance.  

Drawing in part on Held’s democratic cosmopolitanism, Terry Macdonald has sought to 

extend participation opportunities in global governance organizations to “stakeholder 

communities” and NGOs. In brief, Macdonald suggests that, “[global] political decision-

making should be undertaken by the communities of ‘stakeholders’ who are affected by 

given political decisions.” 106  Macdonald also acknowledges the need to distinguish 

between various intensities of affectedness, and also limits the scope of this proposition 

to stakeholder communities and NGOs which themselves incorporate democratic 

decision making procedures.107 Although it is not possible to elaborate on the entirety of 

Macdonald’s argument, it suffices to say that his work has made an explicit bridge from 

Habermas’ discourse principle to the question of stakeholder participation in 

transnational law and global governance regimes much like the VSS organizations 

discussed in the previous chapters. It suggests that their organizational legitimacy, as 

well as the general legitimacy of global governance, lies in the gradual democratization 

of these organizations that is open to participation by those who are affected – or 

subjected, following Fraser’s alternative – with a sufficient degree of intensity.108    

More recently, the principle of affectedness has been used to argue for the protection of 

self-determination in transnational private regulatory regimes. Cafaggi and Pistor’s 

“regulatory capabilities” concept suggests that subjects of regulatory regimes should be 

able to participate in determining the initial characteristics of the regime and be able to 

choose among multiple different regulatory regimes.109  An underlying principle or ideal 

for this concept is the notion that, “at least in theory, anybody directly or indirectly 

affected by a regulatory regime should have a say in framing it, irrespective of his or her 

                                                             
 

105 Held, Cosmopolitanism: Ideals and Realities 175. 
106 Terry Macdonald, Global Stakeholder Democracy: Power and Representation Beyond Liberal 
States (Oxford University Press 2008) 40. 
107 Ibid 151–152. 
108 See also Jonas Tallberg and Anders Uhlin, ‘Civil Society and Global Democracy: An Assessment’ 
in Daniele Archibugi, Mathias Koenig-Archibugi and Raffaele Marchetti (eds), Global Democracy: 
Normative and Empirical Perspectives (Cambridge University Press 2012). 
109 Fabrizio Cafaggi and Katharina Pistor, ‘Regulatory Capabilities: A Normative Framework for 
Assessing the Distributional Effects of Regulation’ (2015) Regulation & Governance 
[forthcoming]. 
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resources, political influence, or location.” 110  This recent attempt to address the 

normative questions of participation in standard setting organizations demonstrates the 

continued emphasis on the notion of affectedness.  

Interestingly, Teubner subtly implies support for the use of an all-affected principle in 

determining the participatory possibilities of transnational regulatory bodies such as 

VSS organizations. Through praise of the following quote from David Kennedy, he affirms 

the role it may play in solving the elusive problem of participation and representation in 

transnational law making:  

“Our objective would be to carry the revolutionary force of the democratic 

promise, of individual rights, of economic self-sufficiency, of citizenship, of 

community empowerment, and participation in the decisions that affect 

one’s life to the sites of global and transnational authority, however local 

they may be [emphasis added].”111  

According to Teubner, societal constitutionalism suggests that this sort of 

democratization, which is apparently premised on affectedness, must spread through a 

decentralization of political sites (hence the use of the Foucauldian term “capillary”). 

However, Teubner does suggest that this type of democratization does not require a 

correlative concept of constituency.112  

Calliess and Zumbansen acknowledge that the debate surrounding the concept of 

affectedness in global governance has helped expose questions about the relationship 

between the creators of transnational legal norms and those subjected to them. However, 

they ultimately argue that affectedness cannot provide a solution to the paradox of 

participation in transnational law and governance. 113  Their conclusion regarding the 

insufficiency of affectedness hints towards a problematic trilemma that traces all the way 

back to its initial formulation by Habermas. 

The Münchhausen trilemma in Habermas’ discourse principle revolves around the 

stubborn question as to what counts as potential affectedness? According to Van 

Roermund, “Either the answer is simply decided upon (so that the phrase refers to the 

normative force of the factual), or it leads to infinite regression (who is to decided, who 

is to decide, … etc.), or it is based on petitio principii (who is involved is decided by who 

is involved in the first place).” 114  In other words, using affectedness as criterion of 

                                                             
 

110 Ibid. 
111 Teubner 121; quoting David Kennedy, ‘The Mystery of Global Governance’ (2008) 34 Ohio 
Northern University Law Review 827. 
112 “The institutions of society do indeed have to be legitimated not only in relation to their 
specific constituencies, but in relation to the whole society. But this need not mean that it has to 
occur through institutionalized political channels.” Teubner 122.  
113 Calliess and Zumbansen 133–134. 
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participation requires a prior decision has to how affectedness will be defined. The 

requirement of this prior decision is detrimental to using the concept as a tool for 

establishing the boundaries of a political group. Instead, Van Roermund argues the 

concept is “an indexical device to be used by a group which has already constituted itself 

as a limited whole.”115 Rather than being used as a pre-political criterion, the all-affected 

principle can only be used after a political group has been established, thus defeating its 

transnational utility.   

Principled exclusion in VSS organizations helps to illustrate why participation on the 

basis of all-affectedness cannot resolve fundamental issues of exclusion. Allowing 

everyone affected by a sustainability standard – or in an alternative formulation, 

“subjected” to it116 – still requires a prior decision as to what it means to be affected or 

subjected by the standard. Principled exclusion problematizes that prior decision as a 

normative, not factual, decision. Actors or organizations with considerably different 

values and positions regarding sustainability in an industry, such as Gustaaf Haan, are 

inevitably and routinely excluded not due to any factual determination of the intensity of 

affectedness, but due to a normative decision as to what counts as relevant to a discourse 

on sustainability, i.e. how an industry ought to be rendered sustainable.  

In summary, the popularity of the all-affected principle fails to solve the political problem 

of representation, and thus proves insufficient as a determinate of legitimacy for VSS 

organizations or other transnational law making. Instead of answering the question “who 

ought to be involved in transnational law making and how ought that to be determined,” 

this analysis illustrates that these questions of political participation are, in their essence, 

questions of political representation. In order to answer them, it is first necessary that a 

collective is (re-)presented as a collective, including an authoritative structure to 

determine what it means to be affected by the collective’s actions. In other words, before 

a collective can use affectedness to identify its members, it needs an “I” that is already 

positing the existence of “we.” Instead, an emphasis on institutional responsiveness to 

claims for inclusion would be preferable.  

A responsiveness to the inevitable exclusionary practices of transnational legal regimes 

would be desirable if it prompted them to continually address demands of inclusion from 

currently marginalized parties. The dynamics of political representation deliver the 

insight that this responsiveness can never be final or definitive. Yet that should not be 

interpreted as a hopeless conclusion. Instead, the consequential suggestion is that 

transnational legal regimes embrace the inevitable exclusionary aspects of political 

representation by continually reassessing the grounds upon which they include and 
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exclude and thus remaining sensitive and responsive to demands of inclusion from 

marginalized groups.   

     

6 Conclusion: regulatory capacities in the future 
 

These three examples have utilized the model of law as authoritative collective action in 

order to illustrate the significance between coordinative and regulatory functions in VSS 

organizations. This theoretical perspective has simultaneously allowed us to avoid the 

risk of overlooking the governance potential of VSS organizations as well as the risk of 

green washing their activities. Through the lens of authoritative collective action it has 

been possible to emphasize the significance of coordinative functions that enable 

producers to achieve their interests, and regulatory functions which limit their possible 

actions in the interests of a greater collective good. 

A strategy that intends to develop a greater regulatory capacity in VSS organizations with 

respect to producers of palm oil, timber, sustainability standards, etc., will inevitably 

need to consider opening up consideration of other interests in an organization. 

Regulatees in the previous chapters have repeatedly demonstrated their ability to exert 

their interests as collective interests, and emphasize the coordinative potentials of a VSS 

organization. In order to transform coordinative functions into regulatory ones that can 

successfully limit producers’ actions and impose different interests on them, it will need 

to acknowledge its normative closure.  

The conclusion of the current analysis is that a principle of affectedness cannot solve the 

challenges of political representation that underline this normative closure. Instead of 

providing a definitive solution, this analysis argues that exclusion will always occur. 

Likewise, the identity and normative point of these VSS organizations will always be 

subject to future critique and re-evaluation as the process of representation continues. 

As such, the grounds and limits of inclusion and exclusion remain open to future 

reconfiguration.     

Teubner’s societal constitutionalism would suggest that an internal structure more 

sensitive to external politicization from other interest groups is necessary for the 

development of regulatory functions in transnational regimes. The argument presented 

here has illustrated that regulatory functions will only occur when the collective identity 

of a VSS organization represents interests other than those of the regulatees. In order for 

that to occur, the representation of the VSS organizations, including what it means to be 

sustainable in a given industry and how that ought to be achieved by the organization, 

requires critique from non-producing actors, whether or not they are considered 

internal or external to the organization, or affected by its norms. Sustainability is an 

empty term requiring further definition and elaboration, so it is always possible that new 

perspectives will disrupt a VSS organization and shift it towards a more regulatory role. 
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Conclusion 

 

With the rise of voluntary sustainability standards (VSS) as a popular tool for global 

supply chain governance in the previous two decades, law and regulatory governance 

scholars have been challenged to come to terms with this innovative governance model. 

Prominent accounts have characterized VSS organizations by the market forces that 

drive them or by the prominent role that global civil society organizations have had in 

their rise in popularity.1 However, until now, research on VSS organizations has largely 

failed to consider the various functional ends towards which they may be oriented.2 The 

concern presented in this study was that of green washing, whereby overly optimistic 

accounts of VSS organizations might exaggerate their capacities to regulate production 

processes in global supply chains. Instead, it was suggested that, in some instances, VSS 

organizations might be primarily oriented toward coordinating production processes 

and the manner by which they are made transparent and auditable. As such, the first 

research question pursued in this project was to determine whether sustainability 

standards served either regulatory or coordinative functions along four specific 

dimensions of analysis: the reasons for participation, the effects of compliance, the 

standard development process, and the topics of conflicts and controversies. Our 

understanding of the functionality of VSS organizations is becoming ever more important 

as domestic legal systems largely continue to leave the demarcation between sustainable 

and general products to be governed by VSS organizations. If these organizations are 

indeed to continue emerging and solidifying their role in the demarcation of sustainable 

products and supply chains, then studies such as the present one are of critical 

importance for understanding the transnational legal and regulatory architecture of 

sustainability and corporate governance.  

In the first case study, exploring the uptake of sustainable forestry standards by public 

(state and county) forest managers in the Great Lakes region of the United States, the 

regulatory capacities of the VSS organizational model were illustrated. Public forest 

managers have come to perceive VSS as a necessary requirement for participating in 

                                                             
 

1 Benjamin Cashore, ‘Legitimacy and the Privatization of Environmental Governance: How Non-
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Benjamin Cashore, ‘Transnational Private Governance between the Logics of Empowerment and 
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their regional timber and paper markets; though formally voluntary, participation was 

no longer considered optional. The predominant effects of compliance with the Forest 

Stewardship Council and Sustainable Forestry Initiative’s standards culminated in an 

expansive set of documentation requirements, suggesting that compliance was largely a 

paper exercise. Despite that fact, compelling effects were also found in limited, yet 

influential, areas of their work such as the role that local community members – and 

particularly Native Americans – have in the decision making processes of public forest 

managers. It was argued that this impact of VSS organizations affects the core roles of 

public forest managers: balancing the multiple, and often competing, uses of public 

forests in accordance to the local and greater public interest. Lastly, the regulatory 

function of forestry standards were reaffirmed by the general lack of input that the public 

forest managers have had in the creation of the standards they feel required to follow. 

There was little evidence to substantiate claims of conflicts of interest, on their part, in 

the development of the standards. In short, this case study illustrated how VSS 

organizations could operate with an identifiable regulatory capacity, and in a field that is 

already subject to considerable domestic public regulation nonetheless. 

Findings from the second case study, investigating the Roundtable for Sustainable Palm 

Oil’s (RSPO) recent initiative to introduce sustainability standards among palm oil 

growers and producers, contrast with the first case study along a number of important 

dimensions. Palm oil growers and producers were found to participate in RSPO’s 

standard more out of strategic reasons than because of any perceived requirement to do 

so, with the exception of a few producers who have been explicitly asked to do so by 

financial lending institutions. Like the first case study, a primary effect of compliance 

found among producers was the introduction of extensive documentation practices, 

again suggesting that compliance with VSS often entails a predominantly paper exercise 

without direct substantive changes to production practices. In addition to 

documentation effects, compliance with RSPO’s standard led to a clear regulatory impact 

in a narrow area of activities that were newly introduced to the industry, such as the 

monitoring of greenhouse gas emissions in production and the assessment and 

protection of high conservation value habitats. Both areas are quite new to the palm oil 

industry, and RSPO’s standards have had a considerable influence in introducing these 

activities among its members’ operations. However, growers and producers using 

RSPO’s standard have had extensive roles in the creation and revision of the standards 

through pilot projects, testing standards, and providing input in revision processes. As 

such, and in contrast to the first case study, it is questionable whether the standard could 

soon develop beyond the coordinative interests of producers into a more comprehensive 

regulatory capacity. This concern is substantiated by the future developments that 

producers would like to see in RSPO, such as developing a market and price premiums 

for sustainable palm oil and limiting future expansion of the requirements in the 

standards. In summary, the case study found a far more coordinative example of a VSS 

organization, albeit with limited instances where regulatory capacities have developed. 
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Finally, the third case study shifted the focus from VSS organizations to ISEAL Alliance’s 

Codes of Good Governance for VSS organizations. It was argued that the same dynamics 

between coordinative and regulatory functions could also be found at this level of 

governance as ISEAL’s organizational model shared a number of characteristics with the 

initial two case studies. The findings of this third case study demonstrated the primarily 

coordinative orientation in ISEAL, and in doing so they served an exceptional 

counterexample to the first case study. The VSS organizations that have joined ISEAL 

were found to have done so out of strategic, coordinative concerns. The initial founding 

members considered themselves as leaders in the sustainability standards field, and so 

it followed that the content of the initial Standard-Setting Code largely reflected their 

practices. In this development there was not so much an interest in regulating the 

operations of ISEAL’s members as there was an interest in coordination among the so-

called leaders in sustainability standards and differentiating themselves from less 

credible VSS organizations. Members who have joined ISEAL in recent years were driven 

more out of concerns with efficiency and the experience and cooperative tools they could 

access as ISEAL members, rather than out of any perceived requirement to do so. The 

only exception to these strong indicators of ISEAL’s coordinative function is found in its 

role in introducing impact measurement and reporting requirements among its 

members. Similar to the second case study, this regulatory impact is limited to an area of 

concern which is very new to VSS organizations. Additionally, there are grounds to 

conclude that ISEAL’s Codes have a regulatory effect on new VSS organizations which are 

mimetically developing to reflect the requirements in the Codes. In summary, however, 

the predominant function found in the ISEAL case study was a coordinative one, 

reflecting the interest of its members to focus on strategic cooperation and cost-sharing 

partnerships in the future. 

 

1 Understanding voluntary sustainability standards in terms of 

transnational law 
 

Through the analysis of these three case studies along the distinction between their 

possible coordinative and regulatory functions, this project contributes an important 

insight to the growing literature on corporate sustainability governance, and more 

specifically the regulation of global supply chains. The VSS organizations in the first two 

case studies share the similar goal of connecting consumers to the initial production 

processes in consumer products by introducing transparency and traceability 

throughout the stages of global supply chains. In doing so, the general shared goal is to 

develop separate markets for socially and environmentally sustainable products. Along 

a similar logic, ISEAL Alliance intends to develop a greater level of transparency in the 

governance of VSS organizations, and in doing so to introduce a distinction between 
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those which are credible from those which are not. In both cases, a common attempt to 

distinguish among sustainable / credible from the rest is found in these initiatives.  

Despite this shared common goal, the results of the above case studies provide empirical 

evidence that the governance model of sustainability (or credibility) standards can serve 

either regulatory or coordinative purposes, and that these are significantly different 

purposes for legal and regulatory governance scholars to consider. On the one hand, the 

findings have illustrated that standards can be used to identify likeminded and similarly 

operating actors, and to coordinative a signal that they ought to be considered different 

than the rest with respect to the sustainability of the products (or credibility of VSS 

organizations) displaying their logo. On the other hand, the findings have also illustrated 

the potential for standards to develop a more authoritative role in determining how 

actors in an industry ought to behave or act in the initial production stages of supply 

chains. This second possibility emphasizes their potential capacity to substantively 

regulate industrial activities rather than, or above and beyond, coordinate a distinction 

between pre-existing types of producers. To be brief, the contribution this project has 

made is primarily an exploration of how VSS organizations can operate with either 

coordinative or regulatory functional logics, as well as the significance of the distinction 

between the two. In doing so, it has added a necessary degree of nuance to the study of 

transnational legal regimes and their potential capacities in global governance, based 

firmly in empirical evidence. 

This project made the explicit choice early on to treat VSS organizations as transnational 

legal regimes, setting aside a familiar normative debate as to what ought to be considered 

law in a transnational dimension.3 By setting this debate aside it was possible to move 

forward and consider different functional logics in transnational law and regulation, as 

were manifested in sustainability standards and credible governance codes. Using these 

dual functions of transnational legal regimes, it was possible to examine the capacities of 

VSS organizations as regulatory tools in global governance. This examination 

corresponded with, and expanded on, the growing concern that transnational regimes 

are asymmetrically capable of enabling (or coordinating) their respective fields, whereas 

the limitative (or regulatory) capacities have broadly failed to develop.4 Furthermore, 

the results that came from utilizing the distinction between regulation and coordination 

in sustainability standards and transnational law indicated the need to re-conceptualize 

the politics of transnational sustainability standards in order to explain the significance 

that some VSS organizations have developed regulatory functions while others have 

remained predominantly coordinative. 
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In Chapter 6, the dynamics of political representation in VSS organizations were assessed 

in response to the case study results. Here, the second research question of the project 

was addressed, namely what implications the functions of sustainability standards have 

on their legal and political characterization. In other words, the aim was to assess the 

significance of the difference between regulation and coordination in transnational law 

and governance. It was argued that Gunther Teubner’s emphasis on the need for external 

politicization of transnational regimes and corresponding internal politically sensitive 

structures was an insufficient explanation for the largely missing regulatory component 

in transnational law. By reconstructing Claude Lefort’s distinction between two types of 

politics – le politique and la politique – it became clear that an account of politics in 

transnational regimes required the concept of political representation.5 The dynamics of 

political representation were presented in connection to the concept of authoritative 

collective action in order to illustrate that the representation of a transnational regime 

revolves around an ongoing process of presenting – and in turn debating, critiquing and 

re-presenting – accounts of what the transnational regime ought to be about. That is to 

say, representation entails establishing the normative point the collective should pursue 

and the appropriate means by which to do so. The theory of representation in 

authoritative collective action demonstrates that the inclusion of actors and actions in 

pursuit of this normative point is made possible by the exclusion of alternatives. Yet, the 

grounds for inclusion and exclusion can never be completely accounted for, and thus they 

remain open to future criticism and re-evaluation. Yet, while exclusion may be inevitable, 

this does not imply that those who are currently excluded in a given situation are 

necessarily or inevitably excluded. It remains possible to critically assess the contingent 

grounds and limits of exclusion in that instance and suggest that they ought to be 

formulated otherwise.  

Thinking of VSS organizations, as well as other standard-setting organizations, in terms 

of authoritative collective action illustrates that, while their standards may incorporate 

expertise and technical language, they are essentially normative phenomena wherein the 

collective’s goals and the means to pursue them are formulated and debated. The 

prominence of coordinative (or enabling) functional logics in VSS organizations 

corresponds to general patterns of exclusion, or at least asymmetrically diminished, 

position of non-producers. Yet, at the same time, the dynamics of representing a 

collective’s identity provide the possibility that currently excluded actors, activities, and 

interests might gain influence in these organizations in the future and present an 

alternative normative point for the organization to pursue, one which might express a 

greater regulatory capacity. In particular, it was argued that VSS organizations and 

similar transnational legal regimes would need to create institutional mechanisms to 

remind them that their grounds for inclusion and exclusion are ultimately contingent. In 

doing so, they might increase awareness of excluded groups and interests to whom 

                                                             
 

5 Claude Lefort, Democracy and Political Theory (David Macey ed, Polity 1988). 
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participation might be extended in order for greater regulatory capacity to develop. This 

argument was put forward not only for those who are formally excluded from a VSS 

organization, but also for those groups and interests which are functionally (de facto) 

excluded or excluded on the basis of a principled difference as to what ought to be the 

normative point of a VSS organization. 

In summary, the findings of this study illustrate the complexities involved in lawmaking 

beyond the state and the practices of political representations found therein. It has 

demonstrated the need to critically evaluate the functional orientations of transnational 

legal regimes in order to better understand their regulatory capacity within the wider 

global governance networks in which they are situated. If domestic legal systems 

continue to defer the regulation of sustainable markets to VSS organizations and other 

transnational private regulatory regimes, determining whether these organizations are 

coordinating or regulating their respective fields remains an imperative task. Finally, this 

study has argued, contrary to the general trends in transnational law and regulation 

literature, that the question of representation of interests in VSS organizations and other 

transnational regimes cannot be solved through recourse to principles based on 

affectedness or similar qualities. Instead, drawing on the insights of authoritative 

collective action and the dynamics of political representation, it contends that the 

questions of representation and participation in these regimes will necessarily remain 

questions to be continually re-addressed. This perspective confirms that transnational 

legal regimes ought to remain cognizant of those they are excluding, and to maintain the 

possibility of readjusting their grounds for inclusion and exclusion in the future. In this 

manner, there would retain the possibility of developing a greater regulatory capacity.     

  

2 Implications for the socio-legal study of transnational law and 

governance 
 

Through its socio-legal approach to the study of VSS organizations, this project presents 

a number of future implications to build on and improve this functional analysis of 

transnational law. First and foremost, the project illustrates how the emerging field of 

transnational law can benefit from public policy, political science, and regulatory 

governance research. If the role of private and hybrid governance bodies continues to be 

emphasized in transnational law scholarship, then it will inevitably need to develop a 

more inter-disciplinary approach to the study of social ordering in transnational 

dimensions. While the doctrinal field of private international law has been firmly 

established as a pillar of transnational legal developments, the contributions from other 

disciplines have yet to be systematically reviewed and accepted by those working with 

the term transnational (or global) law.   
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Methodologically, the qualitative content analyses in Chapters 3 and 4 have proven to be 

helpful tools for studying the effects of compliance with private standards in audit 

situations.6 The analytic procedure treated Corrective Action Requests (CARs) issued by 

auditors, and the corresponding responses from the audited producers, as a dialogue 

between regulator and regulatee. This allows the researcher to identify and analyze 

patterns of the areas of activities for which CARs are issued, and the types of responses 

that are required in order to successfully correct the non-compliant action. To draw a 

parallel to more traditional legal research, this method is beneficial for analyzing the 

correlation between the frequency of various types of illegal activities and the sentencing 

patterns corresponding to each type. 

This was not the first attempt to analyze CARs from VSS organizations in order to learn 

more about how they operate, although it still remains a rather unexplored possibility 

for the field of inquiry. For example, Auld and Renckens have analyzed the audits made 

by the SmartWood auditing firm for Forest Council Stewardship’s (FSC) standards in 

order to understand how domestic public forest policies affect the audit process for firms 

receiving certification to FSC’s standards. Similar to the CAR analyses in Chapters 3 and 

4, a report from Rainforest Alliance has also evaluated the types and frequencies of CARs 

issued in relation to FSC’s standards in order to determine the impacts they have made 

in each of twenty-one different countries.7 Aside from these examples, the utilization of 

CARs in the assessment of private sustainability governance has been missing. In 

particular, this study has illustrated the usefulness in analyzing CARs with qualitative 

content analytic methods in order to identify patterns of both difficulties that producers 

face in maintaining compliance and the impact that standards have on their operations, 

as well as the interaction between these two categories. In theory, a very similar 

approach could be utilized whenever one is dealing with audits that include descriptions 

of responsive actions to rectify non-compliant actions.  

The thematic analysis methodology used in Chapters 3, 4, and 5 proved helpful in 

identifying prevalent patterns in interview data. In particular, the analytic methodology 

facilitated a systematic treatment of thick qualitative data in order to identify recurring 

themes expressed by the interviewees. However, the reliance on interview-based data 

had a restraining effect in the case study on the Roundtable on Sustainable Palm Oil 

(RSPO). As the vast majority of the palm oil growers and producers involved in RSPO are 

smallholding growers located in Indonesia and elsewhere in South East Asia, establishing 

contact with them proved very challenging. In effect, the only input regarding 

smallholders was obtained via second parties that had worked in partnership with 

groups of smallholders. Therefore, the findings of this project could be further 

substantiated and developed in relation to the experiences of smallholders. Since 

                                                             
 

6 The seminal work on qualitative content analysis is Margrit Schreier, Qualitative Content 
Analysis in Practice (SAGE 2012). 
7 Deanna Newsom and Daphne Hewitt, ‘The Global Impacts of SmartWood Certification’ (2005). 
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smallholders have provided a difficult challenge for the RSPO thus far, investigating the 

experiences of those that have joined RSPO would prove insightful for assessing the 

organization’s future developments. 

Inevitably, the case studies conducted for this project captured the experiences of 

producers using sustainability standards at a particular point in time (roughly 2012-

2014). As these VSS organizations still have considerable potential to grow, particularly 

RSPO and ISEAL Alliance, future studies are necessary to continue tracing the 

developments of their coordinative and regulatory capacities. In doing so, such studies 

should also assess the interests and actors which are included and excluded in their 

organizations’ activities. This suggestion also reflects the theoretical implications of the 

study, namely that the identity and normative point represented in a VSS organization 

are subject to an ongoing process of re-assessment; they are never definitively settled.  

It would be worthwhile to extend the analytic focus on coordinative and regulatory 

functions to new VSS organizations and other transnational legal regimes. Extending 

analysis to more organizations would provide a more accurate and comparative 

understanding of the general functions provided by transnational governance networks 

and if they indeed do lack a regulatory (or limitative) capacity in any systematic sense.8 

Finally, the validity of the distinction between coordinative and regulatory functions 

could be developed further via quantitative methodologies. This would introduce new 

possible data sets for analysis, as well as provide the benefits of triangulation in regards 

to the study of these functional logics in transnational regulation.       

Through a socio-legal lens this project has helped provide empirical evidence concerning 

a number of dynamics in transnational law and regulation, a field which has been more 

prominently dealt with in theoretical scholarship and formal descriptive studies. It 

connected investigations about why corporations participate in voluntary transnational 

legal regimes, how their operations are affected by them, and what implications these 

questions have for the functional understanding of these regimes as either coordinating 

or regulating their respective fields. As a result, it was possible to fortify previous 

theoretical arguments on lawmaking beyond the state with detailed cases studies, which 

resulted in a compelling argument for thinking of these transnational organizations as 

legal and political collectives operating with authoritative structures. In short, the project 

has demonstrated that it is both possible and beneficial to think of VSS organizations as 

transnational legal phenomena with the potential to exercise both coordinative and 

regulatory capacities.   

Finally, this project has illustrated in numerous instances that VSS organizations are 

better characterized by their patterns of “interlegality,” rather than claiming a strong 

                                                             
 

8 See Teubner chapter 4. 
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sense of independence or normative autonomy. 9  If we are to continue the insightful 

approach of thinking about VSS organizations in terms of transnational law, then it is 

important to emphasize that these organizations are situated in dense normative 

networks with national legal systems, international organizations, and other private 

regulators. FSC and RSPO’s standards require producers in each respective organization 

to demonstrate their compliance to local, national, and international laws in order to 

attain certification. Despite the negative attitudes expressed by public forest managers 

towards this requirement, it illustrates nonetheless that these standards rely heavily on 

domestic and international public laws, and eventually this reliance might become more 

mutual.10 The FSC case study illustrated the impact that private standards could have on 

actions of public administrative agents, and thus on domestic administrative law. The 

RSPO case study illustrated that palm oil producers turned towards their affiliated VSS 

organization to help them resolve questions about customary land rights and local land 

development legislation. In the ISEAL case study, close similarities between domestic 

administrative law principles and the requirements in ISEAL’s Codes were noted, and the 

role of World Trade Organization law was found to have an influential role in the early 

stages of ISEAL’s development.  

Although VSS organizations and other transnational legal regimes might be considered 

complete regimes involved in all stages of governance, the various types of connections 

and interdependencies found in this project refute any strong claims to their normative 

autonomy or independence.11 In addition, they offer evidence for critiquing the tendency 

to think of private regulation in terms of filling public regulatory gaps. In reality, the 

relationship between the two appears to be far more intricate. These elements of 

interlegality require further analysis to understand what effects they may have on the 

future development of VSS organizations. In particular, it would be worthwhile to 

evaluate which norms are most frequently referred to by VSS organizations in their 

standards. Recent attempts to map these “transnational business governance 

interactions” could prove very helpful for understanding the relationships between 

sustainability standards and other regulatory regimes.12 

To conclude, the aim of the project was to assess how VSS organizations function either 

in coordinative or regulatory logics, and secondly, to evaluate the significance of the 

difference between the two. In pursuit of these goals it has illustrated the potential that 

                                                             
 

9 This term was first developed in Boaventura de Sousa Santos, Toward a New Legal Common 
Sense: Law, Globalization, And Emancipation (2nd edn, Butterworths LexisNexis 2002). 
10 The future potential “legality” (instead of sustainability) certification by private standards 
organizations has been emphasized in Tim Bartley, ‘Transnational Governance and the Re-
Centered State: Sustainability or Legality?’ (2014) 8 Regulation & Governance 93. 
11 Colin Scott, ‘Private Regulation of the Public Sector: A Neglected Facet of Contemporary 
Governance’ (2002) 29 Journal of Law and Society 56. 
12 Burkard Eberlein and others, ‘Transnational Business Governance Interactions: 
Conceptualization and Framework for Analysis’ (2014) 8 Regulation & Governance 1. 
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qualitative socio-legal methods offer to the study of sustainability standards, as well as 

the greater field of transnational law and global governance. Most importantly, it has 

illustrated that sustainability standards have different possible future capacities, and 

that it would be naïve to conclude that they are readily adept regulators. Consequently, 

it is necessary to remain critically aware of the consequences of their standards, the 

interests they represent, and those excluded along the way.          
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Samenvatting 

De productie- en handelsketens wekken steeds meer vragen op omtrent de impact van 

productie en handel op het milieu en de maatschappij. Duurzaamheid staat steeds hoger 

op de agenda van de grote transnationale samenwerkingsverbanden die zo 

kenmerkende zijn voor de eenentwintigste -eeuwse wereldwijde distributieketens. 

Consumenten, verkopers, handelaren, producenten, arbeiders, inheemse volkeren en 

nog vele andere marktdeelnemers worden zich steeds meer bewust van het verband 

tussen hun handelen en het milieu en proberen gezamenlijk de duurzaamheid van 

verschillende wereldwijde distributieketens veilig te stellen. Deze wereldwijde 

distributieketens geven problemen met betrekking tot de maatschappij en het milieu. 

Deze problemen, samen met de impliciete samenwerkingsverbanden, zijn dusdanig 

complex dat de regelgeving een behoorlijke uitdaging wordt.  

Sinds de jaren 90 worden voor productie- en handelsketens certificaten gebruikt om 

transparantie omtrent het product en de productie te waarborgen binnen het proces van 

productie en distributie. In de eerste instantie werden dergelijke certificaten enkel 

gebruikt binnen de biologische landbouwbeweging in de VS, maar het verspreidde zich 

al snel naar andere industrieën zoals de visvaart, bosbouw, mijnwerken, biobrandstof, 

palmolie, koffie, thee en de textielverwerking. Meestal worden logo’s op het product 

geplaatst om aan te geven dat het productie- en distributieproces van een product aan 

een bepaalde maatschappelijk en biologisch verantwoorde standaard voldoet. Hierdoor 

kunnen consumenten en verkopers die zich aan het eind van de productie- en 

distributieketen bevinden hun koopkracht gebruiken om duurzame producten te 

ondersteunen. Zo zijn productcertificaten een uitstekend voorbeeld van de nieuwe 

transnationale samenwerkingsverbanden die zijn ontstaan tussen verschillende 

wereldwijde distributieketens die dezelfde waarde hechten aan maatschappelijke en 

milieuvriendelijke duurzaamheid. 

Het merendeel van de productcertificaten die te maken hebben met duurzaamheid zijn 

ontwikkeld door niet-gouvernementele instanties, waaronder handelsorganisaties, 

milieuorganisaties, vakbonden en de wetenschappelijke gemeenschappen. In sommige 

gevallen neemt één organisatie het voortouw, in anderen is het gunstig als verschillende 

belanghebbenden samenwerken. Los van de totstandkoming staande organisaties altijd 

los van de overheden waardoor de voorschriften waaraan voldaan moet worden om het 

certificaat te behalen, juridisch gezien, vrijwel altijd vrijwillig zijn. De organisaties die 

zich hiermee bezighouden zijn dus afhankelijk van de vraag van marktdeelnemers aan 

het eind van de productie- en handelsketens, waaronder groothandelaren, verkoperen 

en consumenten, om de producenten onder druk te zetten om zich te voegen naar de 

vrijwillige normen. Deze normen zullen dan ook vrijwillige duurzaamheidsnormen 

(VDN) – van de Engelse Voluntary Sustainability Standards – genoemd worden in dit 

proefschrift. 
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De populariteit van VDN binnen verscheidene industrieën heeft de interesse van 

verschillende overheden weten de wekken. Deze overheden zijn opzoek naar een manier 

waarop zij niet alleen het werk van deze VDN organisaties kunnen steunen, maar ook 

hoe ze er hun voordeel mee kunnen doen. De prominente rol die VDN organisaties 

binnen de biobrandstofindustrie hebben gespeeld bij het implementeren van de 

richtlijnen van de Europese Unie, met betrekking tot biobrandstof, is een goed voorbeeld 

van hoe overheden hun bestuurlijke horizonten kunnen verbreden tot ver buiten hun 

formele grenzen. Dit kunnen zij doen door samen te werken met de vrijwillige normen 

voor productie en distributie. Dit toont ook aan hoe groot de invloed kan zijn van VDN 

organisaties op transnationale wet- en regelgeving. 

Deze toename van de VDN en hun incorporatie in het openbare bestuur wekken vragen 

op over de functionele eigenschappen van VDN organisaties. Aan de ene kant is er het 

risico dat de VDN organisaties de gewone productiemethodes zou kunnen 

“groenwassen” door ze duurzaam te noemen terwijl er eigenlijk geen verschil is tussen 

gecertificeerde en niet-gecertificeerde producenten. Anderzijds, als er wel wezenlijke 

verschillen zijn tussen gecertificeerde en niet-gecertificeerde producenten, is het 

mogelijk dat de richtlijnen niet worden gehandhaafd omdat ze enkel vrijwillig zijn. Er is 

dus een verschil tussen de ‘coördinerende’ functie en de ‘regulerende’ functie van VDN 

organisaties. De coördinerende functie van een VDN legt de nadruk op het samenbrengen 

van gelijkgestemde handelspartners die zich willen afzetten tegen, in hun ogen, 

inferieure en minder duurzame concurrenten. De regulerende functie van de VDN legt 

de nadruk op de macht van de VDN om invloed uit te oefenen op de duurzaamheid van 

de werkwijze van producenten. Kortom, de eerste kan veranderingen aantonen, de 

tweede kan deze creëren.  

 

Onderzoeksvragen 

Dit proefschrift zal de volgende twee onderzoeksvragen beantwoorden: 1. Vervullen de 

vrijwillige duurzaamheidsnormen een coördinatieve functie of een regulerende functie? 

2. Wat zijn de implicaties van die functies van de duurzaamheidsnormen als we ze 

wettelijk en politiek willen duiden? Met andere woorden, wat betekent het verschil 

tussen de regulerende en coördinerende functie binnen de context van de transnationale 

recht en regulering? 

Om deze vragen te kunnen beantwoorden wordt in dit proefschrift gekeken naar drie 

casussen van VDN organisaties: de Forest Stewardship Council (FSC) in de Grote Meren-

regio in de Verenigde staten (Hoofdstuk 3), de Roundtable on Sustainable Palm Oil 

(RSPO) (Hoofdstuk 4) en de ISEAL Alliance (Hoofdstuk 5). Bij iedere casus wordt er 

voornamelijk gekeken naar de relatie tussen de VDN organisatie en doelgroepen van hun 

normen (bosbeheerders, palmolieproducenten en –fabrikanten en de organisaties die 

bepalen wat de vrijwillige duurzaamheidsnormen zijn). Telkens wordt er op vier niveaus 

naar de regulerende en coördinerende functies gekeken: de reden waarom producenten 
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zich naar de normen voegen; het effect dat het navolgen van de normen heeft op de 

werkzaamheden van de producenten; het schrijven, aanpassen en de inhoud van de 

normen; en de onderwerpen van mogelijke conflicten en onenigheden binnen een VDN 

organisatie. 

 

Overzicht 

In hoofdstuk 1 zijn de verschillen tussen de coördinerende en regulerende functie van de 

VDN organisaties tot in detail uitgewerkt. Eerst worden de technische en normatieve 

dimensies van de duurzaamheidsnormen ontrafeld en worden pogingen om ze ófwel als 

vrijwillige richtlijnen ófwel als transnationale recht te definiëren geproblematiseerd. 

Voor het definiëren van het analytische verschil tussen coördinerende en regulerende 

functie van transnationale recht wordt gebruik gemaakt van Rough Consensus and 

Running Code van Callies en Zumbansen. Deze twee functies zijn op maat gemaakt voor 

de context van duurzaamheidsnormen en de vier dimensies van iedere casus die 

hierboven genoemd werden (paragraaf 7). Dit resulteert in een kader waarbinnen 

geanalyseerd kan worden hoe bepaalde dimensies van duurzaamheidsnormen 

functioneren volgens enerzijds de coördinerende en anderzijds regelgevende functies 

bezien vanuit het oogpunt van de producenten binnen de productieketen. 

De rechtssociologische methodologie wordt in hoofdstuk 2 uitgelegd, samen met de 

motivatie van de casuskeuze, de dataverzamelingsmethoden, de beschrijving van de 

datasets en een beschrijving van de gebruikte methoden van kwalitatieve data-analyse. 

Zoals eerder genoemd gaan de drie casussen allemaal over één enkele normalisatie 

organisatie. Één casus gaat over een gevestigde organisatie (FSC), de ander draait om een 

jongere organisatie (RSPO) en de derde casus kijkt naar een organisatie op meta-niveau 

die gedragscodes ontwikkeld voor andere VDN organisaties (ISEAL Alliance). Bij alle 

casussen wordt er voornamelijk gebruik gemaakt van semigestructureerde interviews 

met de zogenaamde gereguleerde partijen. De FSC en RSPO casussen bevatten ook 

uitgebreide dataverzameling van de inspecties waaraan producenten jaarlijks worden 

onderworpen om hun certificaat te behouden. De interviewdata is geanalyseerd aan de 

hand van thematische analysemethoden en de inspectiedata is geanalyseerd aan de hand 

van een inhoudelijke kwalitatieve analysemethode, deze beide methoden worden in 

detail beschreven. 

In de casus in hoofdstuk 3 worden de bosbeheerders die duurzame bosbouwnormen 

toepassen in de Grote Merenregio van de Verenigde Staten bekeken. Deze duurzame 

bosbouwnormen, vooral bekend vanwege de implementatie door de FSC, hebben de 

afgelopen tien jaar veel aandacht opgeëist bij de verschillende wetenschappers binnen 

het veld van regulering. Deze casus zal zich echter beperken tot de bosbeheerders op het 

niveau van de Staat en de County, die zich bij hun managementpraktijk laten leiden door 

de duurzaamheidsnormen. Door middel van interviews met deze bosbeheerders en aan 

de hand van data over de veranderingen die zij moeten doorvoeren om te voldoen aan 
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de inspectie-eisen, wordt er in dit hoofdstuk verder onderzocht waarom bosbeheerders 

ervoor kiezen gebruik te maken van particuliere duurzame bosbouwnormen. Wat voor 

effect heeft dat op hun werk, wat voor rol spelen zij zelf bij het ontwikkelen van deze 

normen en welke problemen ervaren zij mogelijk met deze normen? Hieruit blijkt dat 

deze normen grote regulerende invloed hebben op de praktijk van de bosbeheerders, die 

dit nu ervaren als een voorwaarde voor het werken binnen de branche –  ondanks het 

feit dat de normen juridisch gezien vrijwillig zijn – en dat de normen ook voor zorgen dat 

er gecommuniceerd en samengewerkt wordt met de lokale gemeenschap, en dan met 

name met de inheemse bevolkingsgroepen.  

In de tweede casus in hoofdstuk 4 wordt gekeken naar de RSPO, een minder ontwikkelde 

VDN organisatie. Aangezien er op dit moment minder dan 60 palmolietelers 

gecertificeerd zijn door de RSPO worden alle telers meegenomen worden bij dit 

onderzoek. In vergelijking met de eerste casus schrijft de RSPO een nieuwe set aan 

factoren en duurzaamheidsvraagstukken voor, waarvoor ze een oplossing zoeken door 

middel van vergelijkbare organisatorische structuren als de FSC. Door middel van 

interviews en vergelijkbare data van inspectierapporten, wordt er in deze casus gekeken 

naar waarom palmolieproducenten RSPO normen navolgen, wat voor effect dat heeft op 

hun productieproces, wat voor rol zij spelen in de ontwikkeling van deze RSPO normen 

en wat voor vragen zij hebben over de RSPO en duurzame palmolienormen in het 

algemeen. De bevindingen tonen aan dat de RSPO grotendeels gefaald heeft om 

significante veranderingen teweeg te brengen bij de productieactiviteiten van 

palmolietelers en dat de meeste telers de noodzaak ook niet voelen om zich bij de RSPO 

aan te sluiten. Het aansluiten bij de RSPO gebeurt het meest met het strategische doel om 

de potentiële waarde van palmolie te verhogen. Dit lijkt te duiden op een voornamelijk 

coördinerende functie van de organisatie, maar er is een opvallende uitzondering. De 

RSPO heeft wel succesvol invloed weten uit te oefenen op nieuwe normen met 

betrekking tot werkzaamheden die vrij nieuw zijn binnen de industrie, waaronder het 

berekenen van de uitstoot van broeikasgassen en het inschatten van de 

conserveringswaarde van een natuurgebied. In deze domeinen waarbinnen telers eerder 

niet actief waren heeft de RSPO een regulerende functie weten te bemachtigen. 

In de laatste casus in hoofdstuk 5 wordt gekeken naar het metaniveau waarop normen 

gecreëerd kunnen worden. In plaats van te kijken naar de verscheidene 

duurzaamheidsnormen van specifieke industrieën, kijkt deze casus naar de code van 

goed bestuur van de ISEAL Alliance, wat de norm zet voor het beleid en de 

bedrijfsvoering van de VDN organisaties zelf, zoals FSC en RSPO. Ook al gaat het hier dus 

om het reguleren van goed bestuurlijk gedrag, en niet om de duurzaamheid van de 

productie, hanteert ISEAL Alliance toch een vergelijkbare norm en verificatiemodel als 

de voorgaande casussen. Ook hier is er een spanningsveld tussen de coördinerende en 

regulerende functie van de normen. Omdat de ISEAL Alliance zijn inspectierapporten 

niet publiceert, zoals de voorgaande casussen dat wel deden, zal deze studie zich alleen 

richten op de informatie gevonden uit de interviews met VDN organisaties die lid zijn 

van de ISEAL Alliance, die daarmee proberen aan de ISEAL normen te voldoen. Opnieuw 
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is het doel van dit onderzoek om uit te vinden waarom organisaties zich aansluiten bij 

ISEAL en zich voegen naar de normen, wat hier de gevolgen van zijn, wat voor rol zij 

gespeeld hebben bij het creëren van de normen van ISEAL, en welke problemen of 

frustraties zij mogelijk ervaren met de ISEAL Alliance. Hierdoor kwam aan het licht dat 

ISEAL een voornamelijk coördinerende functie heeft. De normen zijn vooral gevormd 

naar de reeds bestaande praktijk van de vroegste leden. Die hoefden dan ook weinig aan 

hun organisatie te veranderen om te voldoen aan de desbetreffende normen. Bovendien 

draait het bij de (nieuwe) leden voornamelijk om de strategische mogelijkheden tot 

samenwerken en het delen in de kosten, en zijn dat ook vooral de plannen die zij hebben 

voor de toekomst van ISEAL. Ook al heeft ISAEL net als de vorige casus maar een beperkt 

effect, ISEAL heeft wel degelijk een regulerende functie weten te ontwikkelen door een 

hele nieuwe set aan activiteiten te introduceren en verplicht te stellen met betrekking 

tot het meten van de impact die de VDN organisaties hebben.  

In hoofdstuk 6 komen we terug bij de theoretische discussie aangaande de rol van de 

VDN organisaties binnen het transnationaal recht en regulering. Er wordt gekeken naar 

de verklaring die Gunther Teubner geeft in zijn model van maatschappelijk 

constitutionalisme voor waarom transnationale instellingen, zoals de VDN niet in staat 

zijn hun respectievelijke vakgebieden aan banden te leggen of te reguleren, maar 

daarentegen meer bezig lijken te zijn met ze te faciliteren. Vooral de relatie tussen de 

politiek en de internationale instellingen binnen Teubner’s model wordt kritisch onder 

de loep genomen op basis van eerdere studies. Door een toevlucht te nemen in het 

concept van representatie en te putten uit het idee van de gezaghebbende collectieve 

handelen, kan een alternatief model voor het beleid van transnationaal recht en 

regulerende instellingen worden ontwikkeld. 

In dit model staat de relatie tussen erkenning, uitsluiting en de collectieve belangen die 

worden nagestreefd centraal. Als we VDN organisaties zien als voorbeelden van een 

collectieven met autoritaire structuren die gezamenlijk beleid maken, kan dit model een 

verklaring bieden voor de drie verschillende typen van uitsluiting die gevonden zijn in 

de eerdere casussen en voor hoe deze verschillende typen de spanning tussen de 

coördinerende en regulerende functie van de VDN organisatie beïnvloeden. Het model 

wordt ook gecontrasteerd met het populaire principe van affectedness om aan te tonen 

dat erkenning binnen een VDN organisatie, wat zijn regulerende functie mogelijk maakt, 

geen probleem is dat beleidsmakers van transnationale instellingen moeten oplossen, 

maar juist het ultieme doel is van transnationale politiek. 

 

Conclusie 

Dit proefschrift leverde grondig empirisch bewijs dat VDN organisaties enerzijds een 

regulerende en anderzijds een coördinerende functie kunnen hebben in verschillende 

situaties, en dat die functies een significant ander doel dienen. Aan de ene kant werd 

duidelijk dat de normen gebruikt kunnen worden om gelijkgestemden en 
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overeenkomstige werkwijzen te identificeren en om een duidelijk signaal af te geven dat 

zij anders zijn dan de anderen met betrekking tot de duurzaamheid van de producten die 

te herkennen zijn aan het logo dat zij dragen. Aan de andere kant hebben we ook kunnen 

zien dat de normen autoritaire rol kunnen spelen en dat ze kunnen reguleren hoe 

producenten binnen een bepaalde industrie zouden moeten handelen en functioneren. 

Bovendien werd in dit proefschrift aangetoond hoe de zichtbaarheid van de 

coördinerende functie van VDN organisaties samen gaat met een algehele uitsluiting van 

niet producerende belanghebbenden. Tegelijkertijd werd duidelijk dat de dynamiek van 

een collectieve representatie de mogelijkheid biedt voor actoren, activiteiten en 

belangen die momenteel nog worden uitgesloten om meer invloed te hebben. Daarmee 

kunnen ze in de toekomst de normatieve doelen van de organisatie veranderen. In het 

bijzonder is het belangrijk gebleken voor VDN organisaties om door 

geïnstitutionaliseerde mechanismes te worden gewezen op de willekeur van hun 

motivatie om verschillende belanghebbenden te erkennen of juist uit te sluiten. Hierdoor 

zullen de organisaties in de toekomst zich hopelijk meer bewust zijn van de groepen en 

belangen die momenteel nog uitgesloten worden, maar in de toekomst wellicht erkent 

zouden kunnen worden. 

Uiteindelijk werd duidelijk hoe het groeiende onderzoeksveld van transnationale recht 

zijn voordeel kan doen met meer kwalitatief en empirisch onderzoek naar normalisering 

organisaties. In het bijzonder zouden transnationale recht en regulering zich verder 

kunnen ontwikkelen door vergelijkbare analyse van inspecteurs en de geïnspecteerde 

partijen. Als in de toekomst inspecties steeds meer worden gebruikt om risico’s, 

aansprakelijkheid en maatschappelijke verantwoordelijkheid te bepalen kunnen deze 

dialogen wellicht inzicht geven in de normatieve discours waaruit het transnationaal 

recht nu bestaat. 
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Appendices 

      

1 Appendix A: Forestry Standards Interviews & Questionnaires  
 

ID Date Means Affiliation 

A 18 Jul 2012 In person State 

B 14 Jan 2013 In person Consultant 

C 15 Jan 2013 In person State 

D 15 Jan 2013 In person State 

E 15 Jan 2013 Telephone State 

F 22 Jan 2013 Telephone State 

G 25 Jan 2013 In person County 

H 25 Jan 2013 In person County 

I 01 Feb 2013 Telephone County 

J 01 Feb 2013 Questionnaire County 

K 07 Feb 2013 Questionnaire County 

L 21 Feb 2013 Questionnaire County 

M 01 Apr 2013 Telephone County 

N 02 Apr 2013 Questionnaire County 

O 03 Apr 2013 Telephone County 

P 05 Apr 2013 Questionnaire County 

Q 17 Apr 2013 Questionnaire County 

R 23 Apr 2013 Questionnaire County 
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2 Appendix B: Forestry Standards Thematic Analysis Codebook  
 

 

Theme 1: Proactive reasons for participation 

[This cluster includes a number of codes which apply to proactive reasons for 

participating in either FSC or SFI, hereafter referred to in general as FS for ‘forestry 

standards.’ They are distinguished from theme 2 by the sense of voluntary 

instrumentalism in the reasoning.] 

 

1.1 Price Premiums 

 The forester expresses that they began using FS because of a hope or belief that 

they would generate premium prices for the timber. 

 Premium, price, higher 

 “We took a look at these standards and said to ourselves, hey, we are already 

doing all of this. Why don’t we get certified so we can ask more for what we are 

already doing?” 

 Emphasis is on the hope or belief in future increased sales prices. 

 

1.2 Market access 

 The forester expresses that they began using FS because of the hope or belief 

that they could achieve greater access to mills, and the mills’ clients, who might 

be interested in certified products. This can be include reasoning in response 

to perceived increase in demands for certified material. 

 Access, market, niche, specialty 

 “I thought that certification might allow us to sell our products in specialty 

markets for those who are interested in certification.” 

 There should not be mention of explicit requests for this code to be used. If FS 

certification is explicitly requested see code 2.1 below. 

 

1.3 Local economic leadership 

 The forester expresses that they started using FS because of a combination of 

the previous two codes and their perceived role as leaders in the local 

economy. It is a more general position that the previous two codes in that they 

believe that FS certification could provide more access and better sales prices 

for the entire local economy, and that as public forest managers they have a 

leadership duty or responsibility to pursue this opportunity. 

 Local economy, leader, demonstrate 

 “We were looking for a way to keep the local timber industry vital. As one of 

the biggest land owners, we felt that it would be good for everyone if we 

became certified, that that might help the entire industry here.” 

 If it is in response to a particular or definite negative economic development, 

then use code 2.2. The leadership role (or acting on behalf of local 

industry/community) should be emphasized. 
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Theme 2: Reactive reasons for participation 

[This cluster includes a number of codes which apply to reactive reasons for 

participating in FS. They are distinguished from theme 1 due to the diminished sense of 

free choice found in them. Instead, the reasoning is reactive to circumstances outside of 

their control.] 

 

2.1 Explicit requests 

 Forester expresses that they joined FS due to explicit requests from at least one 

of the following: trading partners, political executive, legislature, another 

administrative department, interest groups. 

 Request, demand, asked 

 “We were requested to become certified by two of the mills that we sell to. 

They told us that their buyers were only taking certified material from now on, 

so if we wanted to continue doing business it was a step we’d have to take.” 

 Emphasis on explicit requests or demands, not passing remarks, or implied 

suggestions. 

 

2.2 Response to economic downturn 

 Forester expresses that they joined FS due to definite or precise negative 

economic development. This code should include only those statements that 

relate the participation to a negative economic development. This could 

include mill closures, laying off staff at mills, contracts being terminated, or 

specific local manifestations of the larger housing and financial crises in the 

past decade.  

 Response, mill closed, crisis, depression, layoff 

 “We used to have five mills in the area that we sold timber to. After two closed 

in one year we knew we realized we needed to make adjustments to maintain 

our position in the industry. Along with the remaining mills we decided it 

would be best if we pursued certification.” 

 This is similar to codes 1.2, 1.3, and 2.1, but it should emphasize the role of the 

negative economic development in the reasoning process. In other words, the 

reasoning should be reactive to the event.  

 

2.3 FS perceived as industry requirement 

 Forester expresses that they joined FS due to perception that it is (had 

become) generally understood as an industry requirement. 

 Requirement, prerequisite, cost of doing business 

 “When the state forestry management teams in the states around us all 

started using FS, and the mills we told by clients that they would only be 

buying FS certified materials, we just realized that it had become a 

requirement to be certified if you want to be a player in the industry today. 
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 Should not include explicit requests. 

 

 

Theme 3: Perceived prior compliance [Single code theme] 

 

3.1 Perceived prior compliance 

 Forester expresses they believed their management practices to have been 

generally in compliance with FS requirements before they became certified. 

This can also be in the context of discussions about changes, effects, or impacts 

of certification on their management. 

 Already compliant, were meeting requirements, textbook 

 “I looked through the requirements for certification and thought to myself, 

this is just textbook forest management – we are already doing this.” 

 No further rules. 

 

 

Theme 4: Field effects 

[This cluster consists of codes applying to effects on field management and activities 

that foresters associate to FS compliance. It excludes the paper or office side of 

management, which is dealt with in theme 5.] 

 

4.1 Best management practices (BMPs) 

 Forester expresses that their utilization, implementation, understanding of 

BMPs was affected in the process of complying with FS. 

 BMP, best practices 

 “We used to use BMPs for water issues – we had to, it was a legislative 

requirement – but otherwise we didn’t use them too thoroughly. Now all of 

them are required.” 

 No further rules. 

 

4.2 Green tree retention 

 Forester expresses that their tree retention policies during harvesting 

activities were affected in the process of complying with FS 

 Tree retention, green tree, harvesting 

 “Like everyone else we used to leave dead trees and debris for habitat 

retention, but it wasn’t until we started using FS that we were systematically 

leaving green trees. 

 No further rules. 

 

4.3 Chemical use 

 Forester expresses that their chemical use (pesticide, herbicide) policies or 

actions were affected in the process of complying with FS. 

 Chemicals, pesticide, herbicide 
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 “There were a number of pesticides we used to use that we are no longer able 

to use due to the FS requirements.” 

 No further rules. 

 

Theme 5: Management effects 

[This cluster consists of codes applying to effects on office-based management activities 

that the forester associates to FS compliance.] 

 

5.1 Increased documentation 

 Forester expresses that they have increased the amount of documentation they 

prepare in their activities as a result of FS compliance. 

 Documentation, paper, writing down, recording 

 “We have been documenting far more of our practices than we used to in order 

to be able to demonstrate our compliance during our audits.” 

 This applies to all expressions regarding increased documentation. Explicitly 

positive ones should also be coded with 5.2. 

 

5.2 Improved documentation 

 Forester expresses positive experience to changes in documentation practices 

that resulted from FS compliance. 

 Improved, better, documentation, records, thorough 

 “We are much better at keep thorough records now that we know we have to 

have them for our audits.” 

 This applies to explicitly positive remarks about changes to documentation 

practices. Likely it corresponds with increased documentation, but that need 

not be so. 

 

5.3 Externalized obligations 

 Forester expresses that FS compliance has resulted in the externalization of 

obligations or duties in their management. This should be expressed in relation 

to the positive experience of feeling external pressure to complete duties that 

they might have previously had. 

 External, extra, pressure, priorities 

 “We had been meaning to re-develop our long term management plans, but it is 

one of those things that always gets shoved to the bottom of the priority list. 

When we got certified we knew we would need to address this and knowing 

that we had to prove it to the auditor in a year’s time gave us the extra push we 

needed to get it done.” 

 No further rules. 

 

5.4 Internal commitments harmonized 

 Forester expresses that the commitments of the forest management team, and 

other related natural resource management teams, were re-aligned as a result 
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of FS certification. This is meant to include statements whereby previously 

conflicting views about the aims or means of the management were resolved 

by the new direction associated with FS compliance. 

 Disagreement, cooperation, same page, leverage 

 “We had been waiting on the land planning department for more than a year to 

provide us with their long term planning documents which we needed for our 

own management plans. When we got certified we could tell them that if they 

didn’t get us the documents they would be putting our certification at risk. It 

gave us the extra bargaining chip we needed.” 

 No further rules. 

 

 

Theme 6: Impact on stakeholder relationships 

[This cluster includes codes that apply to expressions regarding the impact of FS 

certification on both industry and non-industry stakeholders.] 

 

6.1 Industry, positive effect 

 Forester expresses that FS certification has had a positive effect on their 

relationships with industry stakeholders. 

 Positive, industry, mills, clients 

 “They know from our commitments that we support them and want them to 

succeed. As much as we need them to buy our timber, they need our timber to 

sell to their clients. So when we got certified I think they were really thankful 

that they could provide their customers with the products they wanted.” 

 No further rules. 

 

6.2 Industry, negative effect 

 Forester expresses that FS certification has had a negative effect on their 

relationships with industry stakeholders. 

 Negative, industry, mills, clients 

 “Our contractors are not so happy about our decisions to get certified. We have 

to place some additional requirements in our contracts with them, but just like 

us, they don’t see any additional funding for these new demands. They feel like 

this was just placed on them and they don’t really have any choice in the 

matter.” 

 No further rules. 

6.3 Non-industry, positive 

 Forester expresses that FS certification has had a positive effect on their 

relationships with non-industry stakeholders (including environmental 

groups, local residents, etc.) 

 Environmentalists, residents, community, recreation 
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 “I think they were pretty happy with our choice to be certified. We’ve never 

had any real conflicts, but this just provides the external guarantee that we are 

committed to these values.” 

 No further rules. 

 

6.4 Non-industry, negative 

 Forester expresses that FS certification has had a negative effect on their 

relationships with non-industry stakeholders (including environmental 

groups, local residents, etc.) 

 Environmentalists, residents, community, recreation 

 “We have had some complaints about the amount of timber we are leaving 

standing. They think that it’s because of the FS certification, but in truth I don’t 

think we’ve really changed our practices. But it’s important to them in any case. 

These are funds that the community and local government rely on.” 

 No further rules. 

 

 

Theme 7: Frustrations 

[This cluster includes codes that apply to frustrations or concerns that foresters 

expressed regarding FS and their future development.] 

 

7.1 Lack of price premiums 

 Forest expresses dissatisfaction with the lack of price premiums for certified 

timber. 

 Price, cost-benefit, sale, return 

 “We aren’t seeing anything in return for the extra work we put in. At this point 

we are still committed, but if we don’t see increases in sales prices soon we 

might have to try going back to selling it uncertified.” 

 See 7.2 for overlap with rising costs. 

 

7.2 Increased costs 

 Forester expresses dissatisfaction with the increased costs of management 

associated with FS. 

 Costs, cost-benefit 

 “In practice we aren’t doing anything substantially different than before, but 

it’s all the extra steps and documentation we have to do that impact the costs of 

our operations. If it continues to rise, we will have to evaluate our position 

regarding certification. Ultimately, if the increased costs are not directly 

related to increased performance, than it is hard to justify them.” 

 See 7.1 for potential overlap. It is accepted that these two will often come hand 

in hand. 

 

7.3 International orientation of FSC 
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 Forester expresses dissatisfaction with the international orientation of parts 

of FSC’s requirements. This includes requirements originating in international 

texts, agreements, or organizations (ILO, WTO, ISO), or expressions whereby 

the forester suggests that the requirement may be appropriate in a different 

national context, but not in the USA. The root of this code lies in a 

disagreement with being treated in accordance to rules or norms that are 

inappropriate for the US. 

 International, ILO, third-world, redundant 

 “Maybe it makes sense to have these requirements in a country without a 

stable democracy, but here corruption isn’t relevant. There is plenty of public 

regulation about this already, so it shouldn’t be necessary to include this in 

our audits.” 

 No further rules. 
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3 Appendix C: FSC QCA Codebook  
 

Overview - RESPONSES 

Theme 1: In-office responses (listed in ascending significance) 

1.1 Explain / implement current practice  

1.2 Improvement in internal communication 

1.3 Change in documentation or reporting activities 

1.4 Implementation or prioritize training program – safety 

1.5 Implementation or prioritize training program – ecology 

1.6 Codify current field practice 

1.7 Improvement in external communication 

1.8 Alter or develop new management policies 

 

Theme 2: Institutional responses 

2.1 Changes to financing of forest management organization 

2.2 Changes to staffing within FMO 

2.3 Changes to the scope of authority of FMO 

2.4 Changes to the organization of tasks and duties in FMO 

2.5 Changes to role of external parties in FMO decision making 

 

Theme 3: In the field responses 

3.1 Implementation of existing policies 

3.2 Initiate new policy in field practice 

 

 

 

 

Overview – AREAS 

[These codes were adapted from the coding scheme used in Newsom & Hewitt’s 2005 

report titled “The Global Impacts of SmartWood Certification.] 

Theme 1: Environmental Issues 

1.1 Aquatic and riparian areas 

1.2 Sensitive sites and high conservation value forests 

1.3 Threatened and endangered species 

1.4 Landscape-level considerations 

1.5 Woody debris, snags, and legacy trees 

1.6 Soil and erosion [When erosion concerns water quality, choose alternative] 
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Theme 2: Social issues 

2.1 Communication and conflict resolution with stakeholders, neighbors, and 

communities [If communication is about another specific issue in the list, choose the 

alternative] 

2.2 Worker safety & Training 

2.3 Non-timber forest products 

2.4 Worker wages and living conditions 

2.5 Special cultural sites 

 

Theme 3: Economic and legal issues 

3.1 Profitability of operation 

3.2 Compliance with state, federal, and international laws; illegal activities and 

trespassing 

3.3 Long term tenure 

 

Theme 4: Forest management issues 

4.1 Roads and skid trails 

4.2 Regeneration and reforestation 

4.3 Chemical use and disposal 

4.4 Exotic species and pests 

4.5 Conversion to non-forest uses 

 

Theme 5: Systems issues 

5.1 Management plan 

5.2 Monitoring 

5.3 Inventory 

5.4 Chain of custody 
 

 

 

 

Responses 

 

Theme 1: In-office responses (listed in ascending significance) 

 

1.1 Explain or implement current practices 

 Response is an explanation of current practices, or an explanation of how 

current practices or policies were (better) implemented. No formal changes 

have occurred, and any changes in behavior are more about tying up loose 

ends then large revisions of implementation. For implementation, it is not 

about new implementation strategies but re-emphasizing following practices 

as they have in the past as well. 
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 Describe, explain, present, followed 

 ‘X explained the relevant portions of the 4th section of their management plan.’ 

 This is the default if there isn’t evidence of actual change. Do not presume 

change. This is also used for a non-response category 

 

1.2 Improvement in internal communication 

 Response contains acts of communication between employees or units of 

management. This could include emails, face-to-face, letters, telephone calls, 

meetings, conferences etc.  

 Spoke, email, letter, meeting, notify 

 ‘The lead manager spoke with his foresters in district 2 to notify them of recent 

changes in the harvest targets.’ 

 No rules 

 

1.3 Change in documentation or reporting activities 

 Response contains alternation or new development in the manner that 

information is recorded and/or reported within the management unit. It 

entails structural change to recording/documenting processes rather than one-

off changes. 

 Alter reporting, documentation, recording 

 ‘We have begun recording the presence of endangered and threatened species 

in subunits of the forest in our quarterly surveys.’ 

 When this is similar to explanation of current practices, this category entails 

structural change in procedures rather than change in reporting vis-à-vis the 

audit itself.  

 

1.4 Implement or prioritize training program - safety 

 Response contains the development, alteration, or increased prioritization of 

training programs for employees and contractors. It also includes initiatives 

that support or mandate participation in training programs offered by other 

entities. This category is only for health and safety related issues. 

 Training, workshops, instruction, meeting 

 ‘We have initiated a workshop on first aid and safety skills for our contractors.’ 

 There must be evidence that the activity has been altered as a result of the CAR, 

and not simply a statement of already existing programs. 

 

1.5 Implement or prioritize training program – ecological education 

 Response contains the development, alteration, or increased prioritization of 

training programs for employees and contractors. It also includes initiatives 

that support or mandate participation in training programs offered by other 



Appendices 

 
 

251 

entities. This category is only for ecological, environment-related, or 

professional training and education. 

 Training, workshops, instruction, meeting 

 ‘We have initiated a workshop on efficient harvest site planning for our 

contractors.’ 

 There must be evidence that the activity has been altered as a result of the CAR, 

and not simply a statement of already existing programs. 

 

1.6 Codify field practice into policy 

 Response contains a measure that codifies or formalizes what had been 

practiced in the field into a formal policy document. 

 Codify, formalize, wrote up, standardized 

 ‘We have written out a systematic procedure for identifying invasive species 

based on the field practices that our staff had been carrying out in the past.’ 

 This emphasizes that the field practices don’t change, but rather become 

formal policy in places where formal policy didn’t previously exist. 

 

1.7 Improvement in external communication: 

 Response includes acts of communication between forest management and 

third parties, such as stakeholders. This could include emails, face-to-face, 

letters, telephone calls, meetings, conferences, publicizing documents via 

websites, etc.  

 Spoke, email, notify, public comment, meeting 

 ‘We notified the public of changes to our management plan by placing updated 

planning documents on our website.’ 

 This must involve third parties to at least some extent, and may also involve 

internal communication measures.  

 

1.8 Develop new or alter management systems or policies 

 Response includes development or creation of a new management policy, 

process or plan, as well as formal amendments or changes to previous policies, 

processes or plans. 

 Developed, adopted, started, created, wrote, amended, changed, edited, added 

 ‘We created a process for identifying and contacting relevant social 

stakeholders, including local Native American tribal communities, ecologists 

and property owners.’ 

 For both new and altered instances. 
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Theme 2: Institutional responses 

 

2.1 Changes to financing of forest management organization 

 Response includes new developments or changes to the financing of the 

management organization. 

 Funds, grant, income, finance 

 ‘We have requested and received an additional $40,000 in order to complete 

our training programs and catch up on monitoring activities.’ 

 The funding must be the salient issue in the CAR, and not a means to the ends 

of a different salient issue. If it is directly related to staffing, choose staffing 

instead. If it only includes application for funds or other such attempts, still 

choose this category.  

 

2.2 Changes to staffing within FMO 

 Response includes alterations to the staffing levels of the organization, 

including the distribution of staff across departments. 

 Hired, fired, transferred, moved 

 ‘We hired two summer interns who will be taking field surveys in section 8 to 

document inventory.’ 

 Staffing levels must be the salient issue, not funding, nor the delegation of 

duties or tasks.  

 

2.3 Changes to the scope of authority of FMO 

 Response includes alterations to the scope of authority that the organization 

has. This includes both increases and decreases in authority from other 

governmental or private bodies. 

 Granted, Permission, Authority, Delegated, Responsibility 

 ‘We were granted authority to decide on the management strategies for 

wildlife reservation lands.’ 

 This can be both structural and single instances of changes in authority. It need 

not be legislative. 

 

2.4 Changes to the organization of tasks and duties in FMO 

 Response includes alterations to the distribution of tasks and duties among the 

departments and staff of the organization.  

 Transfer, duty, task, responsibility  

 ‘We transferred the task of monitoring pestilence advancements to our field 

foresters who spend more time in the field than our forest science manager.’ 

 This should not be used when the issue is primarily about staffing levels rather 

than exchange of competencies. As the authority category deals with external 

bodies, this deals with similar issues internally. 
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2.5 Changes to role of external parties in FMO decision making 

 Response includes alterations to the roles, responsibilities, and possibilities 

that external parties have in decision making processes. 

 Take part, consult, representative 

 ‘A representative of each tribal government sits on our supervision committee 

as a non-voting member.’ 

 This should be used when the salience is about the role and participation (so if 

contacted to inquire about interest in such a role, but not changes to the role 

itself, this would fall under external communication).  

 

 

Theme 3: In the field responses 

 

3.1 Implementation of existing policies in FP 

 Response entails no changes to paperwork, processes, or policies in office, but 

to in-field implementation of such policies. It is a realization of existing policies. 

 Implement, carry out, complete 

 ‘Our foresters are now only applying approved chemicals in instances that are 

required to do so per our chemical treatment plan in the BMP guidance 

documents.’ 

 The salience should be on changes to in-forest activities rather than paper 

work or in-office activities. 

 

3.2 Initiative new policy in FP 

 Response entails implementation or realization of new policies. 

 Implement, carry out, complete, begin 

 ‘Our foresters are now only applying approved chemicals in instances that are 

required to do so per our new chemical treatment plan in our new BMP 

guidance documents.’ 

 The salience is on in-forest changes related to new policies. Select this over 

new policy developments. 

 

 

Areas of CARS 

Theme 1: Environmental Issues 

1.1 Aquatic and riparian areas 
 CAR deals with environmental concerns of aquatic areas, like lakes and rivers. 
 Riparian, aquatic, water, lake, river, stream 
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 ‘Chemical treatment of a forest unit may be linked to poor water quality in 
surrounding ponds, which show signs of contamination by common pesticides.’ 

 Use this when the water/aquatic issue is the most salient. When there is an 
issue of soil erosion impacting water quality, choose this category. 

 
1.2 Sensitive sites and high conservation value forests 

 CAR deals with HCVF issues and other ecologically sensitive sites. 
  HCVF, old growth forests, sensitive 
 ‘The organization does not have any protective measures for identifying and 

protecting old growth forests’. 
 Use this when the salient issue is HCVF, and not when HCVF is only one 

example or dimension of a different problem. Don’t use for legacy trees, unless 
they are considered a site together and not a tactic of leaving occasional legacy 
tree as a biodiversity practice. 
 

1.3 Threatened and endangered species 
 CAR deals with threatened or endangered species. 
 Threatened, endangered, protection 
 ‘The organization has failed to identify areas in its forests that may be 

currently providing habit for endangered species.’ 
 Use this as a more specific alternative to ‘sensitive sites’ when it specifically 

deals with endangered or threatened species – both animal and plant. 
  
1.4 Landscape-level considerations 

 CAR deals with impact or changes at the broad landscape-level. 
 Landscape-level, ecosystem 
 ‘The organization is required to develop an impact analysis as to how its 

current long term management plan will facilitate ecological improvements at 
the landscape level.’ 

 Use this only when landscape level considerations are the most salient issue. 
 

1.5 Woody debris, snags, and legacy trees 
 CAR deals with treatment of wood debris, snags, legacy trees, and post-harvest 

wood materials. 
 Debris, legacy trees 
 ‘The organization has not illustrated a sufficient retention of legacy trees, 

which is important habitat for local owl species after harvesting.’ 
 Use this only when these are the most salient issues. 

 
1.6 Soil and erosion [When erosion concerns water quality, choose alternative] 

 CAR deals with soil or erosion concerns.  
 Soil quality, erosion, soil integrity 
 ‘Harvesting sites have had resulted in erosion due to their poor placement and 

heavy use during wet periods. The organization must address this problem.’ 
 When the erosion coincides with water quality concerns, choose the water 

quality category. 
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Theme 2: Social issues 
 
2.1 Communication and conflict resolution with stakeholders, neighbors, and 
communities 

 CAR deals with general communication and conflict resolution with 
stakeholders, neighbors, and communities. 

 Conflict resolution, communication, participation, stakeholders, property 
owners, public notice 

 ‘The organization has not demonstrated that it has actively tried to engage 
local Native American populations in the process of identifying important 
cultural and archaeological sites.’ 

 This is a general communication category. If the communication entails one 
thing in particular that constitutes a separate category, choose the more salient 
of the two. 

 
2.2 Worker safety & Training [These two were combined from Newsom & Hewitt’s 
codebook] 

 CAR deals with the safety of employees and contractors, including training 
initiatives for their safety. 

 Training, safety, instruction 
 ‘The organization must require its employees and contractors to undertake the 

safety courses offered by their industry association on a yearly basis.’ 
 This is the primary category for anything safety and training related. 

 
2.3 Non-timber forest products 

 CAR deals with concerns about non-timber forest products. 
 Mulch, maple sugar, honey, wildlife products 
 ‘The organization has not considered the impact that wild mushroom collecting 

has on regeneration and general forest health. This activity needs to be 
addressed.’ 

 Use this when it is the salient issue. 
 

2.4 Worker wages and living conditions 
 CAR deals with wages, salaries, and living conditions of workers, employees, 

and contractors. 
 Salary, wage, worker, immigrant, seasonal work, contractor 
 ‘The organization utilizes the work of seasonal interns who are uncompensated 

for both their time, as well as personal expenses incurred in the course of their 
work. The organization needs to put into place a compensation system for 
incurred costs if these interns are to continue working without wages.’ 

 This could include contractual issues as well. 
 

2.5 Special cultural sites 
 CAR deals with the treatment of special cultural sites. 
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 Culture, special site, site of interest, native American, archaeology, heritage, 
protected, ancestors 

 ‘The organization has been accused of failing to acknowledge the importance of 
a hill site within their forest unit that has historically been used by a local tribe 
for annual cultural celebrations.’ 

 This has to do with the site itself, and not primarily about communication or 
decision making roles about such sites. 
  

Theme 3: Economic and legal issues 
 
3.1 Profitability of operation 

 CAR deals with the economic profitability of either specific or general 
operations. 

 Profit, economic, inefficient, costly, losses, finance 
 ‘Significant debris is been left at recent harvesting sites to the extent that 

considerable losses has been incurred in timber that was harvested but not 
taken.’ 

 The salient concern should be financial, not ecological. 
 

3.2 Compliance with state, federal and international laws [combined with ‘illegal 
activities and trespassing’ from Newsom & Hewitt’s codebook] 

 CAR deals with compliance with legal requirements and restrictions, including 
those surrounding private property rights. 

 Law, compliance, illegal, property, labor requirements, legislation 
 ‘The only possibility for vehicle entrance to forest subunit 4 requires trespass 

on private property for a segment of 150 ft. before entering county owned 
forest. The organization needs to either negotiate an easement with the 
property owner or establish another legal form of access.’ 

 The salient concern should be compliance with legal requirements. 
 

3.3 Long term tenure 
 CAR deals with long term tenure rights of workers. 
 Tenure, worker, employment, contract 
 ‘The organization does not respect tenured workers.’ 
 Unlikely to arise in this context, but it is a more specific category than ‘wages 

and living conditions’ and should only be used when specifically dealing with 
tenure. 

 
Theme 4: Forest management issues 
 
4.1 Roads and skid trails 

 CAR deals with forest roads and trails. 
 Road, trail, skid, access, path 
 ‘The organization does not have sufficient access roads to carry out their 

harvest plan, resulting in ad hoc trails being created.’ 
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 This deals with any salient issues of roads and trails, both for recreation and 
harvesting. 
 

4.2 Regeneration and reforestation 
 CAR deals with regeneration or reforestation activities after harvests. 
 Regenerate, reforest, planting, growth 
 ‘There isn’t a systematic plan for how the organization wishes to regenerate 

this subunit after the upcoming harvest.’ 
 No further rules. 

 
4.3 Chemical use and disposal 

 CAR deals with the use of chemicals and pesticides both in forest and in 
disposal. 

 Chemicals, pesticides, treatment 
 ‘The organization is currently using pesticides which are not allowed by FSC.’ 
 No further rules. 

 
4.4 Exotic species and pests 

 CAR deals with exotic species and pests. 
 Exotic, invasive, pest, pestilence, infestation 
 ‘The organization needs to develop a treatment plan for the units that have an 

ash bore infestation.’ 
 No further rules. 

  
4.5 Conversion to non-forest uses 

 CAR deals with activities that result in conversion to non-forest uses. 
 Non-forest, conversion, agriculture, mining, recreation 
 ‘The organization has opted to convert the forest section to mining use after 

the next harvest, but hasn’t conducted a sufficient impact analysis for doing so.’ 
 Only use this when the conversion process is the salient issue. 

 
Theme 5: Systems issues 
 
5.1 Management plan 

 CAR deals with management planning activities. 
 Management plan, policy, master plan 
 ‘The master plan needs to be expanded to include forest areas which are not 

actively being considered for harvesting in the long-term.’ 
 Only use when overarching management plans / policies are the salient issue. 

This is a rather general category. 
 

5.2 Monitoring 
 CAR deals with monitoring activities. 
 Monitor, evaluate, inspect 
 ‘The organization has failed to monitor whether pesticide application has had 

the desire effect.’ 
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 Only use when the act of monitoring is the salient issue. 
 

5.3 Inventory 
 CAR deals with forest inventory creation and maintenance. 
 Inventory, categorize, count 
 ‘The organization’s forest inventory has not been updated in the past two 

years.’ 
 Only use for inventory of forest species/numbers, not for inventory of office 

issues. 
 
5.4 Chain of Custody 

 CAR deals with CoC concerns. 
 Chain of custody, supply, tracking, labels 
 ‘The labels used for certified products do not adequately identify them as 

certified material.’ 
 Only use when CoC is the salient concern. 
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4 Appendix D: Examples of FSC Corrective Action Requests  
 

 

Appendix # CAR Page 

4.1 #263 260 

4.2 #198 261 

4.3 #112 263 

4.4 #62 263 

4.5 #90 264 

4.6 #70 265 

4.7 #130 266 

4.8 #51 267 

4.9 #102 268 

4.10 #249 269 

4.11 #166 269 

4.12 #251 270 

4.13 #185 272 

4.14 #182 275 

4.15 #124 277 

4.16 #148 279 

4.17 #58 282 

4.18 #118 283 
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4.1 CAR #263 
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4.2 CAR #198 
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4.3 CAR #112 

 

 

4.4 CAR #62 
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4.5 CAR #90 
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4.6 CAR #70 
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4.7 CAR #130 
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4.8 CAR #51 
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4.9 CAR #102 
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4.10 CAR #249 

 

4.11 CAR #166 
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4.12 CAR #251 
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4.13 CAR #185 
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4.14 CAR #182 
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4.15 CAR #124 
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4.16 CAR #148 
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4.17 CAR #58 
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4.18 CAR #118 
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5 Appendix E: RSPO Interviews & Questionnaires 

 

 

ID Date Means Country Size 

A 27 Sep 2014 Questionnaire Malaysia 5,000 Ha 

B 22 Oct 2014 Questionnaire Malaysia 5,000 Ha 

C 05 Nov 2014 Telephone Indonesia 25,000 Ha 

D 03 Dec 2014 Telephone Malaysia 150,000 Ha 

E 03 Dec 2014 Telephone Indonesia 20,000 Ha 

G 09 Dec 2014 Telephone Indonesia 25,000 Ha 

H 11 Dec 2014 Telephone Indonesia 5,000 Ha 

I 16 Dec 2014 Telephone Indonesia 15,000 Ha 

J 23 Dec 2014 Telephone Thailand Smallholders 

K 15 Jan 2015 Telephone Indonesia 20,000 Ha 

L 27 Feb 2015 Telephone Colombia 10,000 Ha 
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6 Appendix F: RSPO Thematic Analysis Codebook 
 

 

Theme 1: Reasons for participation 

[This cluster includes a number of individual codes, all of which apply to explicit 

statements about why a grower or producer has decided to pursue RSPO certification] 

 

1.1 Explicit requests 

 The producer expresses that they were explicitly requests to join RSPO, and 

that this factored into their decision to do so. This could be requests from 

interest groups, trading partners, financial institutions, or public authorities.  

 Request, demand, asked, condition 

 “We received a loan from a bank, and RSPO certification was a condition of 

receiving the loan.” 

 Request must be explicit. 

 

1.2 Price premium 

 The producer expresses that they became RSPO certified due (in part) to the 

hope of attaining premium prices for CSPO. 

 Price premium, niche market, economic incentive, distinguish 

 “This is a tough market, and we were looking for a way to distinguish our 

product and make a bit extra for the extra steps we take.” 

 Emphasis must be on the aspect of an economic incentive in the form of higher 

price for palm oil. 

 

1.3 General response to critique or reputation 

 Producer sought RSPO certification as a step to address general critique or a 

poor reputation of either the specific firm, or the industry at large. 

 Reputation, protests, bad press, image 

 “We had developed a poor image in the public media and hoped that RSPO 

certification would make it clear that we were taking steps to change our 

business.” 

 This can also be expressed as a pre-emptive reason for participating. 

 

1.4 RSPO as Best Practice 

 Producer expresses belief that RSPO’s standards constitute the best practices 

in the industry, and that this in itself is reason to become RSPO certified. 

 Best practices, industry standard 

 “It was clear that the industry had turned to RSPO to establish the expected 

practices, so we felt it was appropriate to become RSPO certified.” 

 No further rules. 
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1.5 RSPO certification as social license 

 Producer expresses belief that RSPO certification constitutes a social license to 

operate in the industry, and that this is reason enough to become certified. 

 Social license, widely recognized, expectation 

 “Gradually it became clear to us that RSPO’s certification was considered a 

necessary license to operate in this industry.” 

 No further rules. 

 

Theme 2: Management effects 

[This cluster includes effects associated with compliance to RSPO standards, but is 

limited to those which impact the office or paper side of management, and not changes 

to in-field operations.] 

 

2.1 Increased documentation 

 Producer expresses an increase in documentation as a result of RSPO 

certification.  

 Documentation, reporting, writing 

 “In order to comply we realized that we had to start writing down a lot of 

things that we didn’t usually document.” 

 No further rules. 

 

2.2 Increased training 

 Producer expresses an increase in training (safety, ecological, or RSPO 

standard requirement) among its staff and contractors.  

 Training, education, teach 

 “We had to conduct a lot of training of our laborers who didn’t know anything 

about RSPO or the requirements in the standards.” 

 No further rules. 

 

2.3 Increased internal communication 

 Producer expresses an increase in communication between colleagues within 

the company.  

 Communication, share, discuss 

 “Before the management was always making statements about sustainability 

but the field workers had no idea what they were talking about. Now there is a 

lot of communication between what the management desires, what’s expected 

of the laborers, and how we can achieve it. We are all on the same page now.” 

 No further rules. 
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2.4 Overlap with other standards 

 Producer expresses that their previous use of other standards overlaps with 

RSPO’s requirements. This might also include an expression that the previous 

standards have helped them comply with RSPO’s requirements. 

 ISO, ISCC, ISPO, standard, overlap 

 “We were already ISO 14001 certified, so we had a lot of the documentation 

practices established already.” 

 No further rules. 

 

Theme 3: Field effects 

[This cluster includes effects associated with compliance, but only those that 

specifically entail field practices and activities.] 

 

3.1 Formalized or proceduralized prior practices 

 Producer expresses that compliance required them to formalize, or develop 

formal procedures, for practices they were already using but perhaps not as 

stringently as now. 

 Formalize, write down, stringent, follow through 

 “We were already using best practices for chemical management, but we 

weren’t following them very thoroughly. So we had to tighten up our policies 

and follow them more strictly.” 

 Emphasis should be on enhancing prior practices through additional 

formalization, proceduralization, or other form of guaranteeing that they are 

better followed. 

 

3.2 HCVF activities 

 Producer expresses that compliance required them to develop HCVF 

conservation policies that they did not have. 

 HCVF, conservation, preservation, biodiversity 

 “We needed to start assessing for HCV and preserving lands with certain 

biodiversity. This is something we were not doing before we joined RSPO.” 

 Any new activities or policies associated with HCVF should be included here. 

 

3.3 GHG calculation and reduction 

 Producer expresses that compliance with RSPO’s standards required them to 

introduce or develop new GHG policies or reduction practices. 

 GHG, emissions, carbon footprint, peat land, monitoring 

 “Before we develop any new lands for oil palm growing we now make an 

assessment of the emissions that might result from development. This is a new 

policy that we didn’t have before joining RSPO.” 

 Any activities associated with GHG should be included here. 
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3.4 Chemical storage and application 

 Producer expresses changes to policies or practices relating to chemical use 

and storage at plantation or mills. 

 Chemicals, pesticide, storage, application, herbicide, safety 

 “We have stopped using a number of pesticides that we used to apply before 

joining RSPO.” 

 Anny activities associated with the use or application of chemicals should be 

included here. 

 

Theme 4: Costs associated with RSPO certification 

[This cluster includes both a general code about costs associated with certification, as 

well as a specific code for costs associated to the need to contract external consultants 

as a result of certification.] 

 

4.1 General costs associated with RSPO 

 Producer expresses that extra costs were incurred as a result of joining RSPO. 

 Costs, cost-benefit, expensive 

 “We were naïve in assuming that joining RSPO would not result in any major 

costs because we felt that we were already more or less in compliance with its 

standards.” 

 No further rules. 

 

4.2 Costs associated with consultant 

 Producer expresses that extra costs were incurred as a result of hiring a 

consultant. 

 Consultant, HCVF, GHG 

 “We don’t have the skills in house to conduct the required HCVF assessments 

so we have to hire consultants not and that’s been very expensive.” 

 No further rules. 

 

Theme 5: Modes of involvement in RSPO 

[This is a cluster of codes, all of which apply to different venues of participation that 

producers may pursue.] 

5.1 Writing or revising codes 

 Producer expresses having been involved in the writing or revision of RSPO 

standards. This could include giving formal input, sitting on a committee that 

is in charge of writing it, pilot testing it, or giving informal feedback or input. 

 Draft, revision, input, feedback 

 “While the Indonesian interpretation of RSPO’s P&C was being written we 

were pilot testing different aspects of it.” 

 This applies to both RSPO International and National (or regional) aspects of 

the standard. 
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5.2 Involvement on working groups or technical committees 

 Producer expresses having participated on a working group or technical 

committee (aside form one aimed at drafting or revising standards – see code 

above). 

 Working group, committee 

 “We always have a staff member that attends the small holder working group 

meetings.” 

 Use 5.1 if it is a WG or TC dealing specifically with standard drafting or 

revision. 

 

5.3 Attending RSPO’s annual Round Table 

 RSPO reports having attended RSPO’s annual Round Tables. 

 Round Table 

 “I have attended the past three RTs. We were also involved in hosting it one 

year.” 

 No further rules. 

 

Theme 6: Future improvements 

[This cluster includes a series of codes which all pertain to different future 

developments or improvements that producers may express in relation to RSPO, its 

standards, and its activities.] 

 

6.1 Simple standards 

 Producer expresses desire for RSPO’s standards to remain simple, or to 

become simpler. 

 Simple, clear, too long, too restrictive 

 “I hope that RSPO avoids the urge to continue adding to the code and making it 

longer and longer.” 

 No further rules. 

 

6.2 Scientifically proven requirements 

 Producer expresses desire for RSPO to limit standards to only those which 

have scientific backing. 

 Tested, proven, scientific, rationale, proof 

 “Every year interest groups try to place new requirements in the standards, 

but there isn’t any proof that these new requirements are actually more 

sustainable. Before these get written in they should really be tested first.” 

 No further rules. 

 

6.3 Expand small holder participation 

 Producer expresses desire for RSPO to expand the opportunities and levels of 

participation for small holders. This may include effects that CoC systems have 

on small holders. 
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 Small holders, model, CoC, responsibility 

 “The requirements that plantation owners have for introducing small holders 

to RSPO are simply unrealistic. RSPO really needs to readdress how it can 

increase their level of involvement, because it is essential for the growth of 

RSPO in the market.” 

 This includes the responsibility that different parties have for certifying small 

holders, any aspects of RSPO’s requirements that affect small holders, venues 

for collecting their input, and their role in the expansion of RSPO’s standard. 

 

6.4 RSPO as liaison to public authorities 

 Producer expresses opinion that RPSO should act on behalf of producers or 

palm oil industry as a representative towards public authorities, including 

legislators, regional and national governments, and other policy makers.  

 Laws, policies, regulation, government 

 “We all have these similar difficulties that arise from the difference between 

RSPO’s standards and the public policies here. RSPO needs to work with the 

government to address this incongruence.” 

 No further rules. 

 

6.5 Develop market for CSPO 

 Producer expresses opinion that RSPO should take steps in developing more 

demand for CSPO or ensuring that CSPO gets premium prices in the market. 

This could include responsibility to help expand demand, or to lobby 

governments to introduce incentives via public policies. 

 Premium, demand, market, India, China 

 “RSPO needs to place more pressure on the retailers that are members and 

force them to start buying greater percentages of CSPO.” 

 No further rules. 
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7 Appendix G: RSPO QCA Codebook 
 

 

Overview - RESPONSES 

Theme 1: In-office responses (listed in ascending significance) 

1.1 Explain / implement current practice  

1.2 Improvement in internal communication 

1.3 Change in documentation or reporting activities 

1.4 Implementation or prioritize training program – safety 

1.5 Implementation or prioritize training program – ecology 

1.6 Codify current field practice 

1.7 Improvement in external communication 

1.8 Alter or develop new management policies 

 

Theme 2: Institutional responses 

2.1 Changes to financing of oil palm operation 

2.2 Changes to staffing within oil palm operation 

2.3 Changes to the organization of tasks and duties 

2.4 Changes to role of external parties in decision making 

 

Theme 3: In the field responses 

3.1 Implementation of existing policies in field 

3.2 Initiate new policy in field 

 

 

 

Overview – AREAS 

[These codes completely reflect the requirements in RSPO’s standard. Each theme 

corresponds to a principle, and each code corresponds to a Criteria. Therefore the 

coding followed the auditor’s remark as to which criteria was relevant for the CAR. 

Thus a codebook was not necessary.] 

 

Theme 1: Transparency 

1.1 Provide information to stake holders 

1.2 Public availability of management documents 

1.3 Commitment to ethical conduct 

 

Theme 2: Legal compliance 

2.1 Compliance with laws 

2.2 Uncontested land use rights 

2.3 Free, prior, & informed consent 
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Theme 3: Long term viability 

3.1 Management plan 

 

Theme 4: Best Practices 

4.1 Operating procedures 

4.2 Soil fertility 

4.3 Soil erosion 

4.4 Water quality 

4.5 Integrated pest management 

4.6 Pesticide use 

4.7 OHS 

4.8 Training 

 

Theme 5: Environmental responsibility 

5.1 Environmental Impact Assessment 

5.2 Rare, threatened, & endangered species and High Conservation Value habitats 

5.3 Waste recycling & reduction 

5.4 Energy efficiency & renewable energy 

5.5 Fire for land preparation 

5.6 Emission reduction 

 

Theme 6: Social responsibility 

6.1 Social impact assessment 

6.2 Open & transparent communication 

6.3 Complaint & dispute resolution 

6.4 Compensation procedure 

6.5 Employee Salaries & living wages 

6.6 Labour associations 

6.7 Children employment 

6.8 Discrimination 

6.9 Harassment 

6.10 Fair & transparent trading practices 

6.11 Sustainable development 

6.12 Forced or trafficked labour 

6.13 Human rights 

 

Theme 7: New plantings 

7.1 Impact assessments precede new plantings 

7.2 Soil & topographic information for new plantings 

7.3 HCVF & primary forests in new plantings 

7.4 Marginal and fragile soils 

7.5 Land rights & new plantings 
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7.6 Compensation for land rights 

7.7 Fire for new plantings 

7.8 GHG emissions & new plantings 

 

Theme 8: Continual improvement 

8.1 Continual improvement 

 

Theme G: Group standard requirements 

G1.1 Group elements 

G1.2 Compliance with standard 

G1.3 Group manager 

G2.1 Group documentation 

G2.2 Internal assessment system 

G2.3 Chain of Custody  

 

 
 

 

Responses 

[These codes are developed in large part from the codebook used in Chapter 3. See 

Appendix C above.] 

Theme 1: In-office responses (listed in ascending significance) 

 

1.1 Explain or implement current practices 

 Response is an explanation of current practices, or an explanation of how 

current practices or policies were (better) implemented. No formal changes 

have occurred, and any changes in behavior are more about tying up loose 

ends then large revisions of implementation. For implementation, it is not 

about new implementation strategies but re-emphasizing following practices 

as they have in the past as well. 

 Describe, explain, present, followed 

 ‘I explained the relevant portions of our pre-planting assessment procedure.’ 

 This is the default if there isn’t evidence of actual change. Do not presume 

change. This is also used for a non-response category 

 

1.2 Improvement in internal communication 

 Response contains acts of communication between employees. This could 

include emails, face-to-face, letters, telephone calls, meetings, conferences etc. 

It could be once off or more systematic improvements to communication. 

 Spoke, email, letter, meeting, notify 
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 ‘The planation manager spoke with the laborers directly to notify them that it 

was not possible to bring their children with them to work.’ 

 No rules 

 

1.3 Change in documentation or reporting activities 

 Response contains alternation or new development in the manner that 

information is recorded and/or reported. It entails structural change to 

recording/documenting processes rather than one-off changes. 

 Alter reporting, documentation, recording 

 ‘We have begun recording the presence of endangered and threatened species 

on our estates.’ 

 When this is similar to explanation of current practices, this category entails 

structural change in procedures rather than change in reporting vis-à-vis the 

audit itself.  

 

1.4 Implement or prioritize training program - safety 

 Response contains the development, alteration, or increased prioritization of 

training programs for employees and contractors. It also includes initiatives 

that support or mandate participation in training programs offered by other 

entities. This category is only for health and safety related issues. 

 Training, workshops, instruction, meeting 

 ‘We have initiated a workshop on first aid and safety skills for our contractors.’ 

 There must be evidence that the activity has been altered as a result of the CAR, 

and not simply a statement of already existing programs. 

 

1.5 Implement or prioritize training program – ecological education 

 Response contains the development, alteration, or increased prioritization of 

training programs for employees and contractors. It also includes initiatives 

that support or mandate participation in training programs offered by other 

entities. This category is only for ecological, environment-related, or 

professional training and education. 

 Training, workshops, instruction, meeting 

 ‘We have initiated a workshop on our habitat protection policy for our 

laborers.’ 

 There must be evidence that the activity has been altered as a result of the CAR, 

and not simply a statement of already existing programs. 

 

1.6 Codify field practice into policy 

 Response contains a measure that codifies or formalizes what had been 

practiced in the field into a formal policy document. 

 Codify, formalize, wrote up, standardized 
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 ‘We have written out a systematic procedure for identifying invasive pests 

based on the field practices that our employees had been carrying out in the 

past.’ 

 This emphasizes that the field practices don’t change, but rather become 

formal policy in places where formal policy didn’t previously exist. 

 

1.7 Improvement in external communication: 

 Response includes acts of communication between forest management and 

third parties, such as stakeholders. This could include emails, face-to-face, 

letters, telephone calls, meetings, conferences, publicizing documents via 

websites, etc.  

 Spoke, email, notify, public comment, meeting 

 ‘We notified the public of changes to our management plan by placing updated 

planning documents on our website.’ 

 This must involve third parties to at least some extent, and may also involve 

internal communication measures.  

 

1.8 Develop new or alter management systems or policies 

 Response includes development or creation of a new management policy, 

process or plan, as well as formal amendments or changes to previous policies, 

processes or plans. 

 Developed, adopted, started, created, wrote, amended, changed, edited, added 

 ‘We developed a new policy for the application of chemicals on our 

plantations.’ 

 For both new and altered instances. 

 

 

Theme 2: Institutional responses 

 

2.1 Changes to financing of operation 

 Response includes new developments or changes to the financing of the 

plantation. 

 Funds, grant, income, finance 

 ‘We have spent an additional 20,000 USD towards the funding of local 

community enterprises.’ 

 The funding must be the salient issue in the CAR, and not a means to the ends 

of a different salient issue. If it is directly related to staffing, choose staffing 

instead. If it only includes application for funds or other such attempts, still 

choose this category. Use this category for costs associated with external 

consultants.  
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2.2 Changes to staffing of operation 

 Response includes alterations to the staffing levels of the organization, 

including the distribution of staff across departments. 

 Hired, fired, transferred, moved 

 ‘We hired two new sustainability officers to operate at each of for our 

plantations.’ 

 Staffing levels must be the salient issue, not funding, nor the delegation of 

duties or tasks.  

 

2.3 Changes to the organization of tasks and duties  

 Response includes alterations to the distribution of tasks and duties among the 

departments and staff of the organization.  

 Transfer, duty, task, responsibility  

 ‘We transferred the task of monitoring pestilence from the laborers to our 

plantation sustainability officers.’ 

 This should not be used when the issue is primarily about staffing levels rather 

than exchange of competencies.  

 

2.4 Changes to role of external parties in decision making 

 Response includes alterations to the roles, responsibilities, and possibilities 

that external parties have in decision making processes. 

 Take part, consult, representative 

 ‘We’ve brought a community leader onto our dispute resolution panel for 

disputes that arise with laborers.’ 

 This should be used when the salience is about the role and participation (so if 

contacted to inquire about interest in such a role, but not changes to the role 

itself, this would fall under external communication).  

 

 

Theme 3: In the field responses 

 

3.1 Implementation of existing policies in field 

 Response entails no changes to paperwork, processes, or policies in office, but 

to in-field implementation of such policies. It is a realization of existing policies. 

 Implement, carry out, complete 

 ‘Our chemical storage policies have now been introduced at all of our 

plantations, including the two which had failed to do so until now.’ 

 The salience should be on changes to practical or field activities rather than 

paper work or in-office activities. 

 

3.2 Initiative new policy in field 
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 Response entails implementation or realization of new policies. 

 Implement, carry out, complete, begin 

 ‘We’ve introduced new chemical storage policies which require the chemicals 

to be kept in a separate building from where workers eat.’ 

 The salience is on practical or in-field changes related to new policies. Select 

this over new policy developments. 
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8 Appendix H: Examples of RSPO Corrective Action Requests  

 

 

Appendix # CAR Page 

8.1 # 123 300 

8.2 #169 300 

8.3 #139 301 

8.4 #7 301 

8.5 #16 301 

8.6 #91 302 

8.7 #93 303 

8.8 #101 303 

8.9 #109 304 

8.10 #145 304 

8.11 #28 305 

8.12 #164 305 

8.13 #179 305 

8.14 #110 306 
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8.1 CAR #123 

 

 

 

8.2 CAR #169 
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8.3 CAR #139 

 

 

8.4 CAR #7 

 

 

 

8.5 CAR #16 
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8.6 CAR #91 

 

 

 

 

 

 



Appendices 

 
 

303 

8.7 CAR #93 

 

 

8.8 CAR #101 
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8.9 CAR #109 

 

 

 

8.10 CAR #145 
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8.11 CAR #28 

 

8.12 CAR #164 

 

8.13 CAR #179 
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8.14 CAR #110 
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9 Appendix I: ISEAL Alliance Interviews & Questionnaires  

 

 

ID Date Means Membership Status 

A 31 Jan 2014 Telephone Full Member 

B 04 Feb 2014 In person Full Member 

C 05 Feb 2014 In person Full Member 

E 06 Feb 2014 In person Consultant 

F 01 Apr 2014 In person Full Member 

G 04 Apr 2014 Telephone ISEAL 

H 07 Apr 2014 In person Full Member 

I 07 Apr 2014 In person Former Member 

J 30 Apr 2014 In person Full Member 

K 02 May 2014 Telephone Considering  

L 05 May 2014 Telephone Associate Member 

M 16 May 2014 Telephone Full Member 

N 22 May 2014 Telephone Associate Member 

O 04 Jun 2014 Telephone Full Member 

P 18 Jun 2014 Questionnaire Associate Member 

Q 16 Sep 2014 Telephone Considering 

R 23 Sep 2014 Telephone In progress 

S 30 Oct 2014 Telephone Associate Member 
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10 Appendix J: ISEAL Thematic Analysis Codebook 
 

Theme 1: Reasons for participation 

[This cluster includes a number of individual codes, all of which apply to explicit 

statements about why a VSS organization has decided to pursue ISEAL membership, or 

involved in founding ISEAL.] 

 

1.1 Normative obligation 

 VSS organization expresses a perception that they are normatively (ethically, 

morally, “good industry practice”) obliged to join ISEAL, but without any 

specific or explicit expectations expressed to them. 

 Right thing to do, expectation, ought to 

 “We felt that joining ISEAL was the right thing for us to do as a sustainability 

standard.” 

 Should be clear that this assessment is aside from explicit requests. 

 

1.2 Explicit request 

 VSS organization explains that they joined ISEAL because (in part) they were 

explicitly requested to do so by business partners, interest groups, or other 

identifiable groups. 

 Request, asked, suggested, stability  

 “An influential retailer requested that we join ISEAL Alliance.” 

 Should be clear that this is an explicit request. 

 

1.3 Peer learning & common challenges 

 VSS organization explains that they joined ISEAL due to interest in learning 

how other VSS organizations deal with common challenges. It could also entail 

an interest in pursuing common activities together.  

 Learn, share, peer, cooperate 

 “We were interested in learning how other standards bodies setup their 

auditing systems.” 

 This should emphasize the peer aspect of the rationale for joining. 

 

1.4 Credibility 

 VSS organization expresses that they joined ISEAL because it was considered 

an instrumental step to build or guarantee their credibility or legitimacy. 

 Legitimacy, credibility, image, reputation 

 “Our industry has a reputation for being unfriendly towards environmentalists. 

We wanted to illustrate that we were open to having environmentalists on 

board with our standard.” 
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 The instrumentality of this category sets it apart from 1.1. It should not 

incorporate an explicit request; if an explicit request is present then use 1.2. 

This can also incorporate the desire to be associated with other VSS 

organizations that have a good reputation (i.e. associative credibility). 

 

 

Theme 2: Effects of participation 

[This cluster includes a number of individual codes, all of which apply to explicit 

statements about the direct or immediate effects of participation and ISEAL’s codes on 

the organization’s operations and governance. These effects should correlate directly to 

ISEAL’s codes or other requirements for its members.] 

 

2.1 Minimal or no effects 

 VSS organization expresses that they do not believe there were any notable 

effects on their activities or governance that resulted from joining ISEAL or 

following its codes. 

 Nothing, no changes, same as before 

 “We didn’t have to make any major changes in order to comply with ISEAL’s 

codes. It was mostly just preparing the documents they wanted to see.” 

 Should be clear that they do not perceive any notable changes. Formalization 

or proceduralization of their work falls under category below. 

 

2.2 Change to governance 

 VSS organization expresses that they make changes to their governance 

structure or processes. This includes transparency practices, such as the 

publication of organizational documents. 

 Governance, transparency, publicize 

 “We had to place information on our website about how our board of directors 

is selected and their responsibilities.” 

 This should capture only governance and transparency changes. 

 

2.3 Formalization or proceduralization of prior practices 

 VSS organization expresses that they were required to formalize or 

proceduralize activities they were already practicing, but in an informal or 

unstructured manner, as a result of joining ISEAL. 

 Proceduralize, formalize, write down, develop 

 “In order to comply with the standard setting code we had to develop explicit 

procedures for gathering public comments on draft standards. This is 

something we had already been doing, but we didn’t have our procedure 

written out per se.” 

 It should be clear that from the interviewee’s perspective, the practices did not 

substantively change beyond the proceduralization; there should be a close 

connection to the previous practices.  
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2.4 Introduced M&E System 

 VSS organization expresses that they introduced an M&E system due to being 

an ISEAL member. 

 Monitor, impacts, M&E 

 “Before joining ISEAL we didn’t monitor the impacts of our standard, so we had 

to develop an entire M&E system.” 

 They might express that this was something they had planned on doing 

anyways – that does not matter, as long as the system is associated to the 

requirements of ISEAL membership to some degree. 

 

 

Theme 3: Influence or effects of membership equivalent to desires [group with 

single code] 

 

3.1 Influence or effects of membership equivalent to desires 

 The VSS organization emphasize that the effects or changes influence by ISEAL 

membership very strongly correlate with their desired developments. This 

perspective should emphasize that ISEAL’s effects are (more or less) 

completely within the autonomous desires of the organization. 

 Own wish, intention, own goals 

 “Participating in ISEAL led us to develop an M&E system that we didn’t already 

have. But it was something we had been meaning to do long before joining 

ISEAL. We felt that our membership in ISEAL would help us achieve that goal 

by learning from other members.” 

 This can coincide with Group 2 codes. It should really emphasize that it is not 

possible to separate ISEAL’s effects on their organization from the 

organization’s own desired developments. 

 

Theme 4: Benefits of ISEAL membership 

[This is a cluster of multiple codes, all of which apply to statements explicitly about 

benefits of membership beyond the effects of compliance with its codes and other 

requirements.]  

 

4.1 Mimetic learning 

 The VSS organization expresses that their participation in ISEAL has helped 

them learn from other VSS organizations. This could include both areas of 

activities that ISEAL requires in its codes, or other activities that VSS 

organizations commonly partake in. 

 Learn, peers, common problems, exchange, platform 

 “We were able to see how some of the more established VSS organizations 

worked with public policy makers in influential countries to help build support 

and influence.” 
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 The learning relationship should be horizontal, between VSS organizations, and 

not directly from ISEAL or its staff. 

 

4.2 Increased market or growth 

 The VSS organization attributes uptake in its standards use or its expansion in 

its respective industry as a benefit correlated to ISEAL membership. They do 

not have to be able to precisely explain how they relate, but it should be a 

perspective that they naturally express. 

 Expand, grow, influence, usage, uptake 

 “Since joining ISEAL our standard has grown to be used by 20% of the 

industry.” 

 No further rules. 

 

4.3 Increased credibility 

 The VSS organization expresses the belief that ISEAL membership has led to an 

increase in its organizational legitimacy or credibility. Again, they do not have 

to be able to explain how they know this; it is a matter of belief. 

 Credibility, legitimacy, reputation 

 “Our reputation among labor groups has improved. They are more willing to 

work with us since we have been ISEAL members. I think it is a guarantee to 

them that we will remain open to working with them.” 

 No further rules. 

 

Theme 5: Modes of involvement in ISEAL 

[This is a cluster of codes, all of which apply to different venues of participation that 

ISEAL members may pursue.] 

 

5.1 Writing or revising codes 

 VSS organization expresses having been involved in the writing or revision of 

codes. This could include giving formal input, sitting on a committee that is in 

charge of writing it, or giving informal feedback or input. 

 Draft, revision, input, feedback 

 “Whenever we speak with ISEAL we tell them how it is going, what we think 

works in the codes and what we think needs to be changed.” 

 No further rules. 

 

5.2 Involvement on working groups or technical committees 

 VSS organization expresses having participated on a working group or 

technical committee (aside form one aimed at drafting or revising a code – see 

code above). 

 Working group, committee 

 “We always have a staff member that attends the climate change working 

group meetings.” 
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 Use 5.1 if it is a WG or TC dealing specifically with code drafting or revision. 

 

5.3 Attending ISEAL Annual Conference 

 VSS organization reports having attended ISEAL’s annual conferences. 

 ISEAL conference 

 “I have attended the past three ISEAL conferences. We try to always send at 

least someone.” 

 No further rules. 

 

5.4 Informal meetings with ISEAL 

 VSS organization expresses having met informally with ISEAL staff, outside of 

review, compliance, or TC/WG/Annual conference meetings. 

 Informal meeting 

 “When we first become members I called the secretariat quite often asking for 

their advice on implementing the codes. I had no idea what they intended to 

require in some parts of them, and I made sure to tell them that it was 

confusing at times.” 

 No further rules. 

 

 

Theme 6: Codification of practices [group with single code] 

 

6.1 Codification of practices 

 VSS organization expresses that ISEAL’s codes were partially developed 

through a codification of their prior practices, or the prior practices of another 

VSS organization. 

 Codification 

 “At first we more or less took what we were doing and wrote it out into a 

code.” 

 Should emphasize the connection between their prior practices and the 

requirements in the code. It should not be a comparison, but a connection (of 

inspiration, influence) or source. 

 

Theme 7: Output credibility 

[Theme is a cluster of codes associated with the concept of output credibility or 

legitimacy, including how the codes and ISEAL’s other activities are or should be 

connected to developing output credibility of VSS standards. The underlying 

characteristics of these codes is the emphasis on ISEAL’s role in promoting the 

effectiveness of standards.] 

 

7.1 Flexibility in ISEAL’s requirements 

 VSS organization expresses belief that ISEAL’s requirements should emphasize 

flexibility concerning different ways of making effective standards. This could 
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include high level and low level standards, or different types of certification 

models (groups, supply chains, etc.).  

 Flexible, open, innovative 

 “ISEAL needs to make sure that the codes are flexible enough so that different 

types of standards can join ISEAL. They should focus on letting people 

experiment with different types.” 

 No further rules. 

 

7.2 Collaboration between members 

 VSS organization makes positive remarks regarding the role of collaboration 

between VSS standards within the context of ISEAL. This could include a wish 

for more collaboration in the future, reflection of positive past collaboration, or 

a general expression about importance of collaboration. 

 Collaboration, share, exchange, help 

 “I hope that ISEAL focuses more on acting as a platform for its members to 

work together, and may share costs on activities we are all currently doing on 

our own right now.” 

 No further rules. 

 

7.3 Output credibility  

 VSS organization expresses belief that credibility is, or should be, based on the 

output or effects of a standard. This can also be in connection to statements 

about what ISEAL should pursue in the future, or the desired role of its codes. 

 Output, effects, impacts, effective 

 “ISEAL code should ideally result in more effective VSS organizations. That is 

the theory.” 

 No further rules. 

 

 

Theme 8: Input credibility 

[Theme is a cluster of codes which all deal with input credibility aspects of ISEAL and 

its codes.] 

 

8.1 Stringency of codes 

 VSS organization expresses that ISEAL’s codes are, or should be, stringent and 

comprehensive. This is the opposite of flexibility (7.1).  

 Stringent, high level, strict, comprehensive 

 “Until now ISEAL has taken the path of using very stringent, comprehensive 

codes. However, it isn’t clear that these actually improve standards so I am not 

sure that this is the right path to continue taking.” 

 This can apply to positive, neutral, and negative remarks about stringency. It is 

a catchall category regarding input credibility and the code stringency. 
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8.2 Stakeholder fatigue 

 VSS organization expresses a negative opinion about ISEAL’s requirements 

regarding stakeholder participation. 

 Stakeholder fatigue, too stringent, too far 

 “Our stakeholders cannot participate as much as ISEAL wants them to. At some 

point enough is enough.” 

 This expresses an explicitly negative statement about stakeholder participation 

requirements. If it is a positive statement it should go under 8.1.   
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