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Mediation mechanism within ELA 
Jan Cremers, Tilburg Law School 

1. Why mediation? 

Several EU Member States have structures or procedures installed with labour market mediation 

or arbitration functions. Other Member States have installed (voluntary) consultation processes 

for resolving labour disputes between parties with the help of an independent and impartial 

broker who is dealing with the question how to find an acceptable way-out for all parties. Some 

Member States have labour courts or specialised legal or conventional entities with the task to 

intervene in labour disputes or controversies. i The main aim of these structures is the prevention 

or reconciliation of social conflicts.ii  

The starting point of the structures is to do justice to the variety of actors in the socio-

economic area, as the regulatory and conventional frame for pay, working conditions and other 

related labour issues (such as OHS) is stemming from the interaction between management and 

labour, social dialogue and legal acts that are often the result of tripartite talks between the 

legislator and the social partners. The interpretation of the outcome of these regulatory talks and 

activities is often seen as a joint responsibility. However, the diversity of national approaches can 

also lead to complexity in the practical application. iii 

Moreover, mediation in case of differences or conflicts of interpretation can lead to a better 

functioning of the rules and arrangements, without having the effect of an increased level of 

juridification that is, in general, by all actors seen as an undesirable development in the field of 

industrial relations. In several countries, pre-trial out-of-court procedures have been strengthened 

for this reason.iv  

Thus, mediation is meant to find solutions outside the courtroom and can serve as a source for 

information, explanation and more detailed interpretation. Normally, mediation is voluntary. 

It strives for effectiveness at two levels: the resolution of a conflict and the clarification of rules 

and agreements. Mediation is therefore less focused on giving an opinion about the parties' right 

or wrong. In a mediation process, actors acquire knowledge about and insight into differing 

points of view. Mediation is about problem-solving, not about verdicts.v  

In general, mediation is presented as a cost-effective solution to disputes outside the constraints 

of the win/lose court process. Thus, mediation is seen as less costly than a legal procedure, with 

a better learning’ effect and improvement of the reciprocal communication or, at least, less 

polarisation. If mediation fails, the court serves as the decisive authority of last resort. In some 

countries, the advices and proceedings of the mediation instance can play a role in court cases.     

In many countries, the mediating and advisory role of the instance is combined with arbitration.vi 

In arbitration, impartial legal or technical experts review the evidence and provide a decision. 

This means that the role of the instance is not only to find a way out in case of conflicting 

interpretations, but the instance also has the competence to take solution-oriented decisions, 

with or without binding effect. Although these two functions have a different character, I will not 

differentiate in this short introduction between the two. 



2. Tasks and composition 

The European Commission has confirmed that there is a lack of a cross-border mediation 

mechanism between Member States across all domains of labour mobility and social security 

coordination.vii With the introduction of mediation as an alternative form of dispute resolution 

between national authorities, the ambition is to fill the gaps in the existing conciliation 

mechanism (section 2.2.5 of the ELA-proposal). This formulation indicates that the mediation 

role of ELA has to lead to the establishment of procedures that contribute to the management of 

cross-border cases involving national authorities in two or more Member States, to the solution 

of labour mobility frictions and to the settlement of related administrative disputes. 

Thus, the mediation/arbitration role is first and foremost necessary to solve disputes between 

different actors, in cases of application or interpretation problems that are stemming from the 

national and EU-level regulatory frame applicable in the area of cross-border mobility of labour. 

As has been noted in several background papers, ELA will have to deal with a complicated set of 

rules and regulations that are partly based on the EU internal market principles, enshrined in 

national and EU-level provisions in the area of social policy and on various and multiple 

agreements and (institutionalised) provisions that are the result of bargaining processes.   

Mediators are in general appointed if there are frictions on the labour market.  A mediator will try 

to improve the mutual communication between the different actors, to provide ‘good services’ 

and to make (non-binding) proposals in order to find a solution to the dispute. As a consequence, 

the mediation has to take place in a process of interaction with the main actors. The aim is to 

bring the otherwise divided parties together and to find a solution that is acceptable to everyone 

in a dispute. In mediation, parties involved cannot be forced to accept the outcome. 

This has consequences for the applied working methods. Moreover, it is necessary that ELA 

develops into a body that has knowledge and experience suited to bring parties together. Next to 

independent members, it is therefore vital that the mediation instance has access to the necessary 

expertise in the field. In Luxembourg, the relevant Acts on mediation provide the mediator with 

the right to appoint one or more experts and with assistance by an official of the Inspectorate to 

provide the administrative secretariat. 

It could be considered to install the mediation instance with some permanent members, 

combined with a ‘flexible’ segment of specialists that is tailored at the specific case, sector, 

regulation or policy area. This can include representatives of the recognised employer and trade 

union organisations of the relevant sector of activity or representatives of relevant national and 

EU-level joint committees. 

3. Procedures 

The ELA-proposals state: Member States should be able to refer cases to the Authority for 

mediation according to standard procedures put in place for this purpose. 

The first question in the area of the procedures that have to be developed is the definition of 

criteria to be fulfilled before a request can be submitted.  



• One basic presumption is of course that contacts and exchanges already have taken place 

between the relevant institutions of the concerned Member States. The involved actors 

must have made an attempt to resolve the issue.  

• In addition, in these contacts a solution could not be found. The reasons can be different; 

no agreement could be reached or difficulties in obtaining information through the 

established procedures for administrative requests could not be removed.  

The second question is, what kind of documentary evidence has to be submitted with a request. 

Existing national procedures ask for a motivated request that provides a clear description of the 

dispute or conflict, with reference to the applicable legislation and/or conventions, all relevant 

provisions and available documents, an explanation of the divergent positions, and an overview 

of the efforts that have been made to come to a solution.  

A last key question in the area of the procedures is of course who can submit a mediation 

request? Has a mediation request to come from the same applicants as for the general ELA-

work? Or is there an argument to open up the mediation function for a broader target group? In 

some of the examined countries disputes may be submitted by the employer, a workers’ 

delegation or the inspectorate, depending on the content of the dispute. In this respect, the 

outcome of the trialogue is relevant as well; it might be that the standard procedures for 

mediation change if the alert system is adapted during the legislative negotiations.  

4. The outcome  

The mediation work might have different outcomes, ranging from a report with findings that 

clarify the situation, an advice with recommendations that contribute to a final solution, a 

settlement that leads to the resolution of the dispute, or an opinion or formal decision, be it 

legally binding or not. If the work has the character of arbitrage, the instance is usually 

empowered to intervene with a decision. Member States and involved actors should be bound by 

these decisions and should follow them.  

After issuing its final statement, the mediation body needs to have a mechanism that verifies 

whether parties, on the basis of the mediation advice given, have reached a solution to a dispute 

and / or which follow-up steps have been undertaken. 

In cases where the ELA mediation has to conclude that no solution can be found, due to 

divergent or even contradictory legal provisions at stake, the instance must have the competence 

to address these divergences to the legislator (or even to the CJEU). The European Labour 

Authority must have the power to ask the Commission to start infringement procedures (in case 

of incoherence or contradictions of EU labour law transpositions). 

If the result of the mediation becomes a source of controversy, parties must have a right of 

appeal. Two possible appeal procedures could be envisaged. On the one hand the ELA-structure 

could provide an appeal mechanism for all involved actors. Beyond this, Member States could 

have the right to appeal to the Court of Justice of the European Union. 

In all cases, if mediation and advice do not lead to a solution to a dispute, it is up to parties to 

consider a request to the pertinent and appropriate court. 



i The notion ‘conventional’ is used here as a reference to rules or regulations that stem from collective bargaining. 

The outcome of bargaining can be binding for the signatures, it can have a ‘de facto’ binding effect or made 

generally binding for whole industries or sectors. Partners in bargaining often install mediation or arbitration 

mechanism. In some countries this is settled through legislation. One of the prominent mechanisms is the German 

Kontrollratsgesetz Nr 35 that was formulated by the Allies (August 1946). The Act has two key provisions (Article 
I). On the one hand parties concerned may agree on the procedure to be followed for the prevention or settlement of 

industrial disputes. This procedure can be defined in a collective bargaining agreement. On the other hand, the Act 

provides official public mediation services (in accordance with Article III of the Act). See:  

http://www.bundvfd.de/wp-content/uploads/2016/11/opelt-recht-11-KRG-35.pdf  
ii The European Parliament has suggested to change the wording ‘mediation’ into ‘conciliation’ in several parts of 

the proposal. Officially, conciliation is a form of mediation where parties may be entitled to make a claim to an employment 

tribunal. See for instance: https://www.gov.uk/solve-workplace-dispute/mediation-conciliation-and-arbitration  
iii For a description of a national conventional structure, see: http://www.mi.se/files/PDF-

er/ar_foreign/The%20swedish%20model.pdf  
iv For instance, in Luxembourg in the Act on Social Dialogue (23 July 2015). The mediation committee that is 

enshrined in the Act applies mainly to disputes in the area of sectoral or interprofessional agreements. In some areas 

the inspectorate can be envisaged. http://data.legilux.public.lu/file/eli-etat-leg-memorial-2015-144-fr-pdf.pdf  
v In a leaflet of the Belgian Ministry of Justice social mediation is listed in three types of mediation that are all 
explicitly seen as an alternative for court procedures: 

https://justitie.belgium.be/sites/default/files/downloads/BROCHURE_MEDIATION_FR.pdf  
vi The European Union has no arbitration or labour dispute resolving institution at transnational level that can 

intervene effectively. See: http://library.fes.de/pdf-files/bueros/bruessel/14054.pdf  
vii According to the Commission Staff Working Document - Impact Assessment: https://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:52018SC0068&from=EN  
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