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INTRODUCTION 
 
 

1. Problem definition 
 
Migratory birds are arguably the animal kingdom’s most conspicuous globetrotters. Take, for 
instance, the iconic white stork, Ciconia ciconia, many of which breed on houses and towers 
across Europe, and migrate to Africa via the Strait of Gibraltar or by traversing Turkey and 
the Middle East, then squeezing themselves through the bottleneck of Israel in spectacular 
numbers.1 Or the garganey, Anas querquedula, hundreds of thousands of which breed in 
Siberia, then spend the northern winter in floodplains across Africa’s Sahel region, where 
they are an important seasonal food source for local people. 2 Or the Arctic tern, Sterna 
paradisaea, whose annual mileage can exceed 80,000 kilometers, courtesy of a staggering 
round trip between the polar regions.3 Through their movements, these species connect 
countries, continents and cultures. As expressed by Adam, “birds epitomize the concept of 
global biodiversity by spinning a web of interconnected and overlapping flyways that enfold 
the planet, evincing its role as a global habitat”.4 These journeys, however, are not only 
arduous but fraught with danger. Despite their ability to overfly border walls, feathered 
migrants encounter a wide assortment of risks, many of which are associated with human 
activities.5 Their conservation therefore requires a variety of approaches, ranging from the 
provision of legal protection to specific species (or biogeographic populations thereof), to the 
safeguarding of networks of important sites and the conservation of habitats in the wider 
environment.6 
 
Measures to conserve migratory birds in portions of their range are less effective if threats in 
other parts of their range remain unaddressed.7 Unlike more sedentary members of their class, 
these species therefore rely on the coordination of conservation efforts across fragmented 
jurisdictional landscapes.8 It follows that international collaboration is an essential 
component of any strategy to conserve migratory birds.9 Indeed, this need for collaboration 
was one of the initial drivers of international wildlife treaties in the early twentieth century,10 

                                                      
1 LEO ZWARTS ET AL., LIVING ON THE EDGE: WETLANDS AND BIRDS IN A CHANGING SAHEL, 252 (2010). 
2 Id. at 278-279. 
3 Carsten Egevang et al., Tracking of Arctic terns Sterna paradisaea reveals longest animal migration, 107 
PNAS 2078 (2010). 
4 Rachelle Adam, Waterbirds, the 2010 Biodiversity Target, and Beyond: AEWA’s Contribution to Global 
Biodiversity Governance, 38 ENVTL L. 87, 123 (2008). 
5 See e.g. GERARD BOERE & TIM DODMAN, THE FLYWAY APPROACH TO THE CONSERVATION AND WISE USE OF 
WATERBIRDS AND WETLANDS: A TRAINING KIT – MODULE 1: UNDERSTANDING THE FLYWAY APPROACH TO 
CONSERVATION, 81-88, 99-103 (2010); Colin A Galbraith et al., A Review of Migratory Bird Flyways and 
Priorities for Management, CMS Technical Series No. 27, 66-79 (2014). 
6 Jeff S. Kirby et al., Key conservation issues for migratory land- and waterbird species on the world’s major 
flyways, 18 BIRD CONS. INT’L 49, 64-67 (2008). 
7 Id. at 67. 
8 Cyrille de Klemm, The Problem of Migratory Species in International Law, in GREEN GLOBE YEARBOOK OF 
INTERNATIONAL CO-OPERATION ON ENVIRONMENT AND DEVELOPMENT 67, 68 (Helge Ole Bergesen & Georg 
Parmann eds. 1994). 
9 Id.; Kirby, supra note 6, at 67.  
10 MICHAEL BOWMAN ET AL., LYSTER’S INTERNATIONAL WILDLIFE LAW 238 (2nd ed., 2010) (commenting that 
“[b]irds were amongst the first creatures to attract the attention of treaty-makers over one hundred years ago, 
and have scarcely been off the international legislative agenda since”). On the first significant treaty dedicated 
to avian conservation, see further Michael J. Bowman, The 1902 Convention for the Protection of Birds in 
historical and juridical perspective, 16 ARDEOLA 171 (2014).  
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and has since spurred the development of numerous international instruments aimed at 
conserving birds.11 However, despite the long history of international cooperation in bird 
conservation, few legally binding frameworks attempt to coordinate the conservation and 
management of migratory birds across their entire migration systems (flyways). One such 
framework is the 1995 Agreement on the Conservation of African-Eurasian Migratory 
Waterbirds12 (AEWA). Developed under the auspices of the Convention on the Conservation 
of Migratory Species of Wild Animals13 (CMS or Bonn Convention) and covering 255 
species,14 AEWA is the world’s largest migratory bird treaty in terms of number of parties. 
Seventy-nine countries and the European Union are currently parties to the Agreement15 and 
it is estimated that close to half a billion individual waterbirds currently fall within its ambit, 
roughly 77 million of which are long-distance migrants connecting Sub-Saharan Africa with 
the Western Palearctic.16 
 
AEWA’s geographic and species coverage and commitment to the flyway approach,17 and 
the ambitious array of obligations that it prescribes for states concerning the conservation and 
management of migratory waterbirds, suggest that the Agreement has an important role to 
play in reversing the downward trends of certain waterbird populations and preventing 
harmful declines in those that are currently stable. Indeed, in 2005, Caddell described AEWA 
as “quickly becoming the most significant Agreement concluded under the auspices of the 
Bonn Convention so far”18 and, in 2010, Bowman et al. commented that “AEWA should 
ultimately prove an extremely important mechanism for avian conservation”.19 Scholarly 
investigations of the Agreement’s subsequent evolution and functioning are, however, largely 
absent. In an age of treaty congestion20 and economic austerity, questions arise concerning, 
inter alia, how to optimize AEWA’s activities, develop its relationship with other 
instruments and attract additional parties. Various difficulties also arise in both interpreting 
the Agreement and implementing its requirements through domestic legislation. Parts of 
AEWA’s legal text – especially those restricting the taking of birds from certain 

                                                      
11 See, e.g., Galbraith et al., supra note 5, part 1; BOWMAN ET AL, supra note 10, at 199-238; ROBERT 
BOARDMAN, THE INTERNATIONAL POLITICS OF BIRD CONSERVATION: BIODIVERSITY, REGIONALISM AND 
GLOBAL GOVERNANCE (2006). 
12 Agreement on the Conservation of African-Eurasian Migratory Waterbirds, Jun. 16, 1995, https://www.unep-
aewa.org/en/documents/agreement-text [hereinafter AEWA]. 
13 Convention on the Conservation of Migratory Species of Wild Animals, Jun 23, 1979, 1651 UNTS 356 
[hereinafter CMS]. 
14 AEWA, supra note 12, annex 2. 
15 AEWA, Parties and Range States, http://www.unep-aewa.org/en/parties-range-states (last visited Sept. 1, 
2019). 
16 Szabolcs Nagy & Tom Langendoen, Report on the Conservation Status of Migratory Waterbirds in the 
Agreement Area, AEWA/MOP7.14 Corr. 1, 20 (Oct. 2, 2018) https://www.unep-aewa.org/sites/default/files 
/document/aewa_mop7_14_CSR7_with_annexes_en_corr1_0.pdf. 
17 Bert Lenten, The Agreement on the Conservation of African-Eurasian Migratory Waterbirds, in WATERBIRDS 
AROUND THE WORLD 350, 352 (G.C. Boere et al. eds. 2006) (emphasizing AEWA’s commitment to the flyway 
approach, which he defines to mean that “all the threats that a particular species encounters during its migrations 
between its breeding grounds and its wintering areas are identified and tackled, or at least mitigated, through 
international co-operation of the countries along the flyway”). 
18 Richard Caddell, International Law and the Protection of Migratory Wildlife: An Appraisal of Twenty-five 
Years of the Bonn Convention, 16 COLO. J. INT’L ENVTL. L. & POL’Y 113, 132 (2005). See also M.J. Bowman, 
International Treaties and the Global Protection of Birds: Part II, 11 J. ENVTL. L. 281, 288 (1999) 
(commenting that AEWA “would seem overall to represent a major milestone in the evolution of the Bonn 
Convention, and the clearest indication yet that significant progress is at last being made”). 
19 BOWMAN ET AL, supra note 10, at 231. 
20 See generally Donald K. Anton, “Treaty congestion” in contemporary international environmental law, in 
ROUTLEDGE HANDBOOK OF INTERNATIONAL ENVIRONMENTAL LAW 651 (Shaekat Alam et al. eds 2013). 
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populations21 – are extremely complex and their meaning and implications unclear or 
controversial, and states’ traditional approaches to regulating the conservation and use of 
wildlife are not especially well-suited to certain aspects of AEWA’s flyway approach. 
Moreover, there are open questions as to how some aspects of the Agreement can and should 
evolve in the future.  
 
The existing literature flags some of the abovementioned issues22 but does not explore them 
in depth. In fact, by and large, AEWA has attracted little attention from legal scholars.23 The 
Agreement’s Meeting of the Parties (MoP) has adopted a relatively comprehensive body of 
guidance to support parties’ implementation efforts.24 However, there are various respects in 
which this requires further development – not least because certain of AEWA’s activities 
(such as the international coordination of adaptive harvest management25) are recent 
additions to the Agreement’s repertoire. In addition, as a relatively young Agreement, AEWA 
does not have as long a history of strategic planning as some more mature treaties.26 The 
Agreement’s first strategic plan was only adopted in 2008 and expired in December 2018,27 
making the past several years an important period within which to reflect on this document’s 
strengths and weaknesses and refine AEWA’s strategic direction for the future. 
 

2. Research objective and approach  
 

2.1. Objective 
 
The broad research question which lies at the heart of this dissertation is: What are AEWA’s 
role in, and implications for, the conservation and management of migratory birds, and how 
might the Agreement’s contribution to these objectives be enhanced? The dissertation’s 
analysis therefore has both positive and normative aspects insofar as it not only examines 
AEWA’s current legal provisions and functioning, but also makes suggestions concerning the 
Agreement’s future direction, interpretation and implementation.  
 

                                                      
21 E.g. AEWA, supra note 12, annex 3 ¶ 2.1. 
22 E.g. de Klemm, supra note 8, at 73-74 (highlighting the problem of clearly defining areas of responsibility 
between the Ramsar Convention on Wetlands of International Importance, Feb. 2, 1971, 996 UNTS 245 
[hereinafter Ramsar Convention], and treaties focused on the conservation of migratory waterbirds); Bowman, 
supra note 18, at 288 (arguing that aspects of AEWA’s provisions on exemptions to the prohibition of taking 
have potentially created “something of a legal minefield”); Adam, supra note 4, at 136 (advocating the joint 
implementation of AEWA and other biodiversity treaties).  
23 See Melissa Lewis, AEWA at Twenty: An Appraisal of the African-Eurasian Waterbird Agreement and its 
Unique Place in International Environmental Law 19 J. INT’L WILDLIFE L. & POL’Y 22, note 12 (2016) 
(providing a brief overview of existing literature). 
24 AEWA, Technical Publications, https://www.unep-aewa.org/en/publications/technical-publications (last 
visited Feb. 11, 2019). 
25 Adaptive harvest management is “the periodic process of setting hunting regulations based on a system of 
population and habitat monitoring, harvest-level recording, data analysis and defining regulatory options” 
(AEWA, supra note 12, annex 3 note 4).  
26 E.g. the Ramsar Convention is currently on its fourth strategic plan, with the first having been adopted in 
1996 (Ramsar Convention, https://www.ramsar.org/search?f%5B0%5D=type%3Adocument&f%5B1%5D= 
field_document_type%3A777&sort=field_sort_date&order=desc&search_api_views_fulltext, last visited Feb. 
11, 2019). 
27 AEWA, AEWA Strategic Plan 2009-2017 (Sept. 2008), https://www.unep-aewa.org/en/documents/strategic-
plan; extended to 2018 through AEWA, Res. 6.14: Extension and Revision of the AEWA Strategic Plan and the 
Plan of Action for Africa (9-14 Nov., 2015), https://www.unep-aewa.org/sites/default/files/document/aewa_ 
mop6_res14_ext_rev_sp_poaa_en_0.pdf.  
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The dissertation comprises five separate articles, three of which have thus far been published 
in peer-reviewed academic journals; as well as one guidance document, which has been 
endorsed by a collection of AEWA’s range states. Each of these components contributes to 
answering aspects of the dissertation’s central research question, as does the dissertation’s 
concluding section.  
 

2.2. Limitations in scope 
 
It should, at the outset, be highlighted that this dissertation does not seek to interrogate 
whether humans should take measures to conserve birds. Rather, it is based on the 
assumption that doing so constitutes a worthwhile endeavor. In addition to birds arguably 
deserving protection because of their intrinsic value,28 their value to humans is well-
documented, ranging from their significance as cultural symbols and sources of inspiration 
for artists, to the wide range of ecosystem services that they and their habitats provide, to 
their role as indicators of the health of biodiversity more broadly. 29 Indeed, the preamble to 
AEWA highlights the “environmental, ecological, genetic, scientific, aesthetic, recreational, 
cultural, educational, social and economic values” of waterbirds, and the willingness of many 
states and other stakeholders to participate in this and other migratory bird treaties reflect 
their belief that it is appropriate to conserve these species for the benefit of present and future 
generations.30 
 
It must further be noted that, although the individual components of this dissertation are 
designed to build upon one another and contribute to answering the project’s central research 
question, they do not provide an exhaustive examination of each and every issue that is 
relevant to this question. Rather, they are selective in the issues they explore, focusing on 
several of the most pressing issues for the Agreement’s functioning and implementation. As 
is explained in more detail below, the dissertation examines the functions and purpose of 
AEWA within the broader context of international biodiversity governance and the endeavor 
to conserve and manage migratory waterbirds. Its components identify various strengths in 
AEWA’s design; unpack its role in relation to, and relationship with, overlapping regulatory 
regimes; explore the extent to which the Agreement requires, and the manners in which it 
promotes, facilitates and coordinates priority measures for waterbird conservation and 
management; and identify various challenges that have been encountered in this regard and 
improvements that can be made at Agreement-level. They also explore the legal implications 
of certain of AEWA’s provisions and the possibilities for their future evolution; and offer 
recommendations for approaches through which states parties could better implement aspects 
of the Agreement.  
 
A question arises concerning the relationship between the provisions and functioning of 
AEWA and the Agreement’s effectiveness. The effectiveness of environmental treaties can 
be understood and measured in various ways. This dissertation assesses several aspects of the 

                                                      
28 See, e.g., J. Baird Callicott, The Philosophical Value of Wildlife, in THE ANIMAL ETHICS READER 383 (Susan 
J. Armstrong & Richard G. Botzler eds. 2003); W.F. Butler & T.G. Acott, An Inquiry Concerning the 
Acceptance of Intrinsic Value Theories of Nature 16 ENVTL VALUES 149 (2007); John A. Vucetich et al. 
Evaluating whether nature’s intrinsic value is an axiom of or anathema to conservation 29 CONSERV. BIOL. 321 
(2015). 
29 E.g. Andy J. Green & Johan Elmberg, Ecosystem services provided by waterbirds, 89 BIOLOGICAL REVIEWS 
105 (2014); BirdLife International, State of the World’s Birds, 8-12 (2018). 
30 This is not to say that the dissertation fails to recognize the need to better convey the value of birds as a means 
of securing their conservation. This issue receives some consideration in the dissertation’s second article. 
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AEWA regime that arguably are indicators of its effectiveness,31 in the sense that they 
enhance the Agreement’s potential to achieve its objectives. However, the dissertation does 
not undertake an in-depth, empirical assessment of parties’ on-the-ground implementation of 
and compliance with AEWA, or the extent to which the Agreement has been successful in 
securing the favorable conservation status of migratory waterbirds. Notably, the AEWA 
regime already features a variety of mechanisms for reviewing parties’ implementation and 
compliance, as well as the changing conservation status of AEWA-listed waterbird 
populations.  There are, in other words, measures in place to review the Agreement’s 
effectiveness from the legal, behavioral and ecological perspectives.32 These mechanisms 
themselves face various challenges – several of which are explored in the course of this 
dissertation. Nevertheless, they provide useful information about both the progress and 
shortcomings in parties’ implementation and the progress towards achieving AEWA’s central 
objective. Examples are provided throughout the dissertation.  
 

2.3. Overview of the dissertation’s components 
 
The first article in this dissertation, AEWA at Twenty: An Appraisal of the African-Eurasian 
Waterbird Agreement and Its Unique Place in International Environmental Law, provides 
readers with a comprehensive overview of AEWA and examines the manner in which the 
Agreement has evolved since its entry into force – not only in terms of its legal provisions, 
species coverage and membership, but also in terms of the tools that have been developed to 
guide, monitor and support its implementation. The article sets the stage for the remainder of 
the dissertation by situating AEWA within the broader collection of environmental treaties 
with which it overlaps; and by identifying strengths in the Agreement’s design, which 
arguably position it to make a valuable (and, in some respects, unique) contribution to the 
conservation and management of migratory birds. The article additionally identifies key 
challenges faced by AEWA and, in light of these challenges, offers several suggestions as to 
how the Agreement’s performance could be optimized and enhanced.  
 
The second article, Migratory Waterbird Conservation at the Flyway Level: Distilling the 
Added Value of AEWA in Relation to the Ramsar Convention, explores in more detail the 
priority measures for the long-term conservation of migratory waterbirds and the role that 
AEWA plays, or has the potential to play, in promoting, facilitating and coordinating these 
measures. The article examines the implications of various provisions of AEWA’s legal text, 
concentrating in particular on the Agreement’s habitat-related provisions. Moreover, by 
focusing specifically on AEWA’s role compared to that of the Ramsar Convention on 

                                                      
31 This, of course, depends on the manner in which one defines “effectiveness”. Per Baakman’s definition, for 
instance, “[a]n international biodiversity-related convention is considered to be effective when it has the 
potential to eliminate or substantially ameliorate the problem that led to its creation”. On the basis of this 
definition, she proposes a ten-prong effectiveness test, encompassing not only implementation and compliance, 
but various additional elements, such as number of parties, institutional framework, monitoring mechanisms, 
stakeholder involvement, the precision of a treaty’s objectives and adequacy of the measures it requires, and the 
impact of reservations. Karin Baakman, TESTING TIMES: THE EFFECTIVENESS OF FIVE INTERNATIONAL 
BIODIVERSITY-RELATED CONVENTIONS 44-57 (2011).  
32 See, e.g., Peter H. Sand, The Effectiveness of Multilateral Environmental Agreements: Theory and Practice, in 
INTERNATIONAL ENVIRONMENTAL LAW-MAKING AND DIPLOMACY REVIEW 2016 1, 3 (Melissa Lewis et al., eds 
2017) (describing “legal effectiveness” in terms of the extent to which states meet their treaty commitments; 
“behavioural effectiveness” in terms of the measurable positive changes in states’ environmental policies and 
practices that can be attributed to their participation in the treaty; and “ecological effectiveness” in terms of how 
successful parties’ cooperative actions have been in solving or mitigating the environmental problems targeted 
by the treaty).  
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Wetlands of International Importance33 (a treaty with which AEWA experiences particularly 
significant overlap), the article contributes to identifying AEWA’s distinct niche. This is 
important for promoting non-party range states’ accession to AEWA and for determining 
where the Agreement should be concentrating its limited resources – both of which are 
identified as necessary by the dissertation’s first article. The article additionally makes 
suggestions concerning the lessons that AEWA can draw from the Ramsar Convention’s 
experiences – especially in attracting accessions from developing countries.  
 
Although the bulk of the second article’s conclusions concern AEWA’s role in relation to 
habitat conservation, the article also highlights the Agreement’s value as a framework for 
addressing threats that are unrelated to habitat. It stresses in particular that AEWA has a 
strong role to play in regulating the harvest of migratory waterbirds. As indicated above, the 
Agreement’s provisions on this issue are, however, extremely complex and states have 
encountered hurdles in implementing aspects of the Agreement’s approach to harvest 
regulation. The dissertation’s next three components are therefore dedicated to examining 
AEWA’s harvest-related provisions and the various complications associated therewith, and 
to making suggestions concerning these provisions’ future interpretation, development and 
implementation. 
 
The third article, Deciphering the Complex Relationship between AEWA and the Bonn 
Convention’s Respective Exemptions to the Prohibition of Taking, explores several 
interpretive complexities that have been generated by one particular provision of AEWA.34 
The provision in question attempts to avoid incongruity between AEWA and the CMS – 
specifically in relation to the Convention’s prohibition on the taking of animals from certain 
species.35 An apparent misalignment between this provision and other aspects of AEWA’s 
legal text results in various legal uncertainties regarding which grounds of exemption AEWA 
parties may invoke to allow the taking of certain protected species, as well as uncertainties 
regarding the potential for further developing AEWA’s exemptions regime in the future. The 
article investigates the interplay between relevant provisions of AEWA and the CMS, makes 
suggestions regarding the possible interpretations of these provisions, and identifies the 
practical implications of these interpretations.  
 
The dissertation’s fourth article, Sustainable Use and Shared Species: Navigating AEWA’s 
Constraints on the Harvest of African-Eurasian Migratory Waterbirds, builds upon the third 
article’s analysis by providing a broader and more detailed critique of AEWA’s restrictions 
on waterbird harvest and the conditions under which parties may permit harvest without 
violating the Agreement. It identifies aspects of AEWA that would benefit from improved 
guidance, suggests potential solutions to various interpretive uncertainties, and highlights 
both practical hurdles that may be encountered in satisfying AEWA’s requirements and 
concerns that have been raised regarding aspects of the Agreement’s restrictions on harvest. 
It further examines the potential for adjusting these restrictions in the future. Focusing 
specifically on the potential to allow the adaptive harvest management of additional 
populations, the article identifies several feasible routes for achieving this, but also highlights 
the limitations to which these are subject. 
 
The dissertation’s fifth component is not an academic article, but rather a guidance document 
whose drafting was outsourced to me by the AEWA Secretariat, and that was subsequently 
                                                      
33 Ramsar Convention, supra note 22. 
34 AEWA, supra note 12, art. III(2)(a). 
35 CMS, supra note 13, art. III(5). 
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adopted by the AEWA European Goose Management International Working Group.36  
Entitled Guidance on Implementing Adaptive Harvest Management through Domestic Legal 
Regulations, the document has been included in this portfolio because it complements the 
dissertation’s fourth article. It does so by making concrete recommendations as to how states 
can go about implementing and supporting periodic international decisions concerning 
adaptive harvest management through their domestic legal regulations. This is an area in 
which parties to AEWA have encountered particular difficulties, and in respect of which 
attention is urgently required if the Agreement’s attempts to coordinate flyway-scale adaptive 
harvest management are to succeed in practice. Notably, drafts of the document underwent a 
multilateral consultation process, resulting in various amendments, aimed largely towards 
making the document more user-friendly and clarifying its purpose, scope and legal status. 
However, the bulk of my initial analysis and recommendations remain intact in the adopted 
version.  
 
Sixth, the dissertation includes an article entitled Hunting with Lead Ammunition Is Not 
Sustainable: European Perspectives, which was co-authored with biologists Niels Kanstrup, 
John Swift and David Stroud. The article grapples with one specific threat to waterbirds and 
their habitats: the continued use of lead ammunition by hunters. This issue has a long history 
under AEWA, having been the first substantive conservation issue in respect of which the 
AEWA MoP saw fit to adopt a dedicated resolution.37 The article is not centered on AEWA 
specifically, but instead uses the Agreement as one of several instruments from which to 
distill the principles that define sustainable hunting (not only in ecological, but also social 
and economic terms) and argue that hunting with lead ammunition is not sustainable. It has 
been included in this dissertation because of its value in augmenting aspects of the articles 
that precede it – inter alia, by examining states’ progress in addressing an issue that has 
received considerable attention under AEWA, and through its illustration of the range of 
AEWA provisions that are arguably contravened by parties who fail to address this issue. 
 
Finally, the dissertation’s concluding section draws together the contributions of each of the 
above components by summarizing key arguments, conclusions and recommendations from 
the analysis which precedes it. This section additionally takes stock of various developments 
that have occurred in the period since several of the dissertation’s articles were published. It 
considers the extent to which these developments are consistent with the proposals advanced 
in the dissertation and offers several additional observations and suggestions concerning the 
future of AEWA. The dissertation ends by briefly reflecting on the broader relevance of both 
AEWA and this research for other treaties, species and regions. 
 

2.4. Overview of methodology 
 
This dissertation employs a variety of methodologies. The precise scope and demands of 
AEWA’s (and, where relevant, other international instruments’) legal provisions are analyzed 
using standard international law research methodology, whereby relevant provisions are 
identified, analyzed and interpreted in accordance with the rules codified by the Vienna 
Convention on the Law of Treaties. 38  The dissertation consequently uses textual, contextual 

                                                      
36 AEWA European Goose Management Platform, European Goose Management International Working Group 
(EGM IWG), http://egmp.aewa.info/meetings/iwg (last visited Feb. 11, 2019). 
37 Discussed in Lewis, supra note 23, at 45. See also BOARDMAN, supra note 11, at 141. 
38 Vienna Convention on the Law of Treaties, May 22, 1969, 1155 UNTS 331. 
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and teleological methods of interpretation.39 It further considers the guidance documents that 
have been adopted by treaties’ governing bodies and arguably reflect parties’ agreement on 
the interpretation and application of particular provisions.40 Parties’ practices in applying 
particular provisions may similarly indicate agreement concerning interpretation and are 
therefore considered.41 Treaties’ preparatory works are valuable supplementary means of 
interpretation,42 especially where treaty texts and other interpretive aids leave the meaning of 
particular provisions ambiguous or obscure. Parts of this dissertation therefore make 
extensive reference to relevant provisions’ drafting histories. The historical documents relied 
upon were obtained from archives maintained by the relevant treaties’ secretariats, as well as 
the personal archives of individuals who participated in AEWA’s negotiation. 
 
The dissertation also makes extensive use of comparative legal methodology. Comparisons 
between AEWA and various bilateral and multilateral treaties, non-binding international 
instruments, and regional instruments in the form of directives of the European Union are 
employed for several purposes. These include: (i) to identify the strengths and niche of the 
Agreement in relation to other instruments; (ii) to identify areas of common interest in which 
there is potential for improved collaboration and in which states’ participation in various 
AEWA initiatives can contribute to satisfying their obligations under other instruments; and 
(iii) to identify ways in which AEWA’s text and approach to waterbird conservation have 
been influenced by the provisions of other instruments and the challenges that arise from this 
interaction. Notably, the dissertation does not endeavor to present a comprehensive 
comparison of AEWA and the various migratory bird treaties and non-binding flyway 
initiatives in other regions.43 Rather, the majority of its comparisons are with instruments that 
overlap with AEWA geographically. To the extent that these comparisons involve 
interpreting and critiquing the provisions of other legal instruments, the dissertation clearly 
has relevance for instruments other than AEWA and species other than waterbirds. 
 
Although the bulk of this dissertation’s research is rooted in international and regional law, 
aspects of its analysis also incorporate domestic law. This is, in particular, seen in the 
Guidance on Implementing Adaptive Harvest Management through Domestic Legal 
Regulations. In drafting this guidance, I drew lessons from the experiences of several 
European states that are already endeavoring to implement adaptive harvest management. 
Relevant examples of domestic regulations were considered, and information regarding these 
regulations’ operation and adjustment, the respects in which they have been a success, and 
the hurdles that they have encountered was gathered through correspondence with 
government officials from the countries in question.  
 
Aspects of the dissertation are also informed by material and perspectives from the natural 
and social sciences. Nature conservation law does not exist in a vacuum, and for a legal 
scholar to fully appreciate the purpose, implications and adequacy of particular legal 
provisions, as well as the practical hurdles to their implementation and the concerns of certain 
stakeholder groups over whether their approach is appropriate, it is necessary to venture into 
                                                      
39 Id. art. 31(1) provides that “[a] treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the light of its object and purpose”. 
40 Id. art. 31(3)(a). 
41 Id. art. 31(3)(b). 
42 Id. art. 32. 
43 On which see, e.g., Mitsuhiko A. Takahashi, Migratory Bird Treaties’ Issues and Potentials: Are they 
Valuable Tools or Just Curios in the Box?, 42 ENVTL L. 609 (2012); Eduardo Gallo-Cajiao et al. Global 
environmental governance for conserving migratory shorebirds in the Asia-Pacific, REGIONAL ENVTL. CHANGE 
(2019); BOARDMAN, supra note 11; BOWMAN ET AL., supra note 10, at 212-225. 
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other disciplines.44 Rather than limiting my research to doctrinal legal sources, I have 
therefore relied upon literature from other scientific disciplines to better understand and 
critique the law. For example, the dissertation’s second article considers literature from the 
natural sciences in order to identify priority measures for securing the effective long-term 
conservation of migratory waterbirds, and these are then used as a framework against which 
to examine the respective contributions of the Ramsar Convention and AEWA to waterbird 
conservation efforts.  
 
A useful supplement to lawyers educating themselves regarding the challenges that 
conservation laws are designed to address and the broader context in which they operate is 
for them to join forces with experts from other disciplines. Several recent publications 
emphasize the utility of this approach,45 and it has been employed in this dissertation’s final 
article. The article was written in partnership with three biologists, whose collective 
experience additionally spans both hunting organizations and a variety of governmental and 
inter-governmental processes, resulting in expertise in both the biological and socio-political 
aspects of debates surrounding the continued utilization of lead ammunition.  
 
Finally, this research has been informed by my experience of serving as a member on the 
AEWA Technical Committee46 from September 2008 until December 2018, and additionally 
contributing to the development of several documents that were commissioned by the 
Agreement’s Secretariat in the course of 2017 and 2018.47 This has enabled me to participate 
in a variety of meetings (see Appendix 1) and processes under AEWA and related treaties. 
Such participation (and the interaction with representatives of, inter alia, governments, non-
governmental organizations, scientific institutions and treaty secretariats by which it was 
accompanied) has enriched my understanding of AEWA’s evolution, current functioning and 
challenges. It also assisted me in identifying which issues were most pertinent to explore in 
my dissertation. However, rather than this contribution being a one-way street, I embarked on 
my PhD trajectory with the intention that my academic research and my AEWA activities 
would be mutually supportive. As explained above, I have included one of the guidance 
documents that I drafted for the Agreement as the fifth component of this dissertation. 
However, there are also various ways in which the academic articles comprising the 
remainder of the dissertation’s portfolio were intertwined with my advisory work under the 
Agreement. For instance, my research for the dissertation’s fourth article was conducted 

                                                      
44 The importance of interdisciplinarity is well recognized by various environmental law scholars. See, e.g., 
Steffan Westerlund, Fundamentals of Environmental Law Methodology, 512 (2007) (stressing that the 
possession of environmental knowledge is a prerequisite for understanding environmental law); Yaffa Epstein, 
Favourable Conservation Status for Species: Examining the Habitats Directive’s Key Concept through a Case 
Study of the Swedish Wolf, 28 J. ENV’L L. 221, 228-229 (2016) (justifying her use of concepts and sources from 
the environmental sciences to interrogate the legal definition of “Favourable Conservation Status”).  
45 E.g. Arie Trouwborst et al., International Wildlife Law: Understanding and Enhancing Its Role in 
Conservation, 67 BIOSCIENCE 784, 788-789 (2017); Arie Trouwborst et al., International law and lions 
(Panthera leo): understanding and improving the contribution of wildlife treaties to the conservation and 
sustainable use of an iconic carnivore, 21 NAT. CONSERV. 83, 86-87 (2017). 
46 The AEWA Technical Committee is responsible for, inter alia, providing the AEWA MoP with scientific and 
technical advice and recommendations concerning AEWA’s implementation (AEWA, supra note 12, art. VII). 
My role on the Committee was that of thematic expert in environmental law.  
47 Melissa Lewis, Guidance on Implementing Adaptive Harvest Management through Domestic Legal 
Regulations, EGMP Guidance No. 1 (2018); Gitte Høj Jensen et al., International Single Species Management 
Plan for the Barnacle Goose (Russia/Germany & Netherlands population, East Greenland/Scotland & Ireland 
population, Svalbard/South-west Scotland population) Branta leucopsis, AEWA Technical Series No. 70 (Dec. 
2018); Thibaut Powolny et al., International Single Species Management Plan for the Greylag Goose 
(Northwest/Southwest European population) Anser anser, AEWA Technical Series No. 71 (Dec. 2018).  



 10 

parallel to, and greatly assisted, my drafting of guidance documents on certain of AEWA’s 
exemption provisions and on legal issues surrounding the naturalization of non-native 
species.48 Two short portions of the article are partially based on those guidance documents. 
Moreover, this project ran during the latter half of the first AEWA Strategic Plan’s lifespan. 
The dissertation’s first two articles (both published in 2016) were therefore partially designed 
to inform and crystalize my views on the Agreement’s future direction, thereby better 
equipping me to participate in the multistakeholder revision processes for both the Strategic 
Plan itself and the accompanying AEWA Plan of Action for Africa. They also ultimately 
informed my contribution to drafts of several of AEWA’s other guidance documents,49 as 
well as my input on a draft resolution subsequently adopted by the Conference of the Parties 
to the CMS.50  
 
Revised versions of both the AEWA Strategic Pan and the Plan of Action for Africa, along 
with various issue- and species-specific guidance documents, were adopted by the AEWA 
MoP in December 2018.51 As noted above, this dissertation’s concluding section provides an 
overview and critique of these and other recent developments, and makes additional 
recommendations in light thereof. 
 
 
 
 
 

                                                      
48 Draft Guidance on Satisfying the Conditions of Paragraph 2.1.3 of the AEWA Action Plan, 
UNEP/AEWA/MOP7.32 (Aug. 29, 2018), https://www.unep-aewa.org/sites/default/files/document/aewa_mop7 
_32_%20para_2_1_3_aewa_ap_%20guidance_en_1.pdf; Draft Guidance on AEWA’s Provisions on Non-Native 
Species, AEWA/MOP7.33 (Sept. 21, 2018), https://www.unep-aewa.org/sites/default/files/document/aewa_ 
mop7_33_draft_guidance_nn_species_en_0.pdf.  
49 E.g. Lydia Slobodian et al., Guidelines on National Legislation for the Protection of Species of Migratory 
Waterbirds and their Habitats, AEWA Technical Series No. 53, 26 (2015, 2nd ed.) 
50 CMS Res. 12.21, Climate Change and Migratory Species (Oct. 23-28, 2017), https://www.cms.int/sites/ 
default/files/document/cms_cop12_res.12.21_climate-change_e.pdf. 
51 AEWA, AEWA Strategic Plan 2019-2027, AEWA/MOP7.15 (Oct. 2018), https://www.unep-aewa.org/sites 
/default/files/document/aewa_mop7_15_draft_aewa_sp_2019-2027_en_0.pdf; AEWA, AEWA Plan of Action 
for Africa 2019-2027, AEWA/MOP7.16 (Oct. 5, 2018), https://www.unep-aewa.org/sites/default/files/document 
/aewa_mop7_16_draft_poaa_2019-2027_en_0.pdf. 
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AEWA at Twenty: An Appraisal of the African-Eurasian
Waterbird Agreement and Its Unique Place in International
Environmental Law

Melissa Lewis

1. Introduction

Through their annualmovements in search of favorable locations to feed, breed, and
raise their young, migratory birds connect ecosystems and countries that are some-
times thousands of kilometers apart. In the course of these journeys, populations of
migratory birds encounter a myriad of threats, including habitat loss and degrada-
tion; unsustainable taking; human disturbance; mortality caused by physical barri-
ers such as wind turbines and power lines; non-native species; poisoning; marine
pollution; incidental take (in particular, the bycatch of seabirds in long-line and
trawl fisheries); depletion of food resources (especially through overfishing); and
diseases.1 They also traverse multiple jurisdictions, the laws, policies, and conserva-
tion priorities of whichmay differ considerably. Although a spectacular natural phe-
nomenon, bird migration thus presents challenges from a conservation perspective,
and international cooperation is needed to maintain populations of migratory birds
at or to restore them to a favorable conservation status. Because weak protection in
even one segment of a population’s migration route (“flyway”)2 has the potential to
counteract conservation efforts in other parts of its range, international frameworks
for coordinating the conservation and management of migratory waterbirds should
ideally encompass entire flyways. However, the majority of the international legal

CONTACT Melissa Lewis M.G.Lewis@uvt.nl Department of European and International Public Law, Tilburg Uni-
versity, P.O. Box ,  LE Tilburg, the Netherlands.
 See Convention on the Conservation ofMigratory Species ofWild Animals [CMS], CMS Scientific Council FlywaysWork-
ing Group Reviews, Review : Review of Current Knowledge of Bird Flyways, Principal Knowledge Gaps and Conserva-
tion Priorities, at –, UNEP/CMS/ScC/Inf..b (September ) (many of these threats will be exacerbated by
climate change, which is already stimulating changes to migration patterns, making it more challenging to protect
migratory birds and their habitats); WETLANDS INT’L, STATE OF THE WORLD’S WATERBIRDS , at – (); GERARD
BOERE & TIM DODMAN, THE FLYWAY APPROACH TO THE CONSERVATION AND WISE USE OF WATERBIRDS AND WETLANDS:
A TRAINING KIT – MODULE : UNDERSTANDING THE FLYWAY APPROACH TO CONSERVATION –, –, available at
http://wow.wetlands.org/Portals//documents/tot_resources/-Module.pdf.

 A flyway can be defined as
the entire range of a migratory bird species (or groups of related species or distinct populations of a single
species) throughwhich itmoves on an annual basis from the breeding grounds to non-breeding areas, including
intermediate resting and feeding places as well as the area within which birds migrate.

Gerard C. Boere & David A. Stroud, The Flyway Concept: What It Is and What It Isn’t, inWATERBIRDS AROUND THE WORLD
,  (Gerard C. Boere et al. eds., ).
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This is an Open Access article distributed under the terms of the Creative Commons Attribution-NonCommercial-NoDerivatives License
(http://creativecommons.org/licenses/by-nc-nd/./), which permits non-commercial re-use, distribution, and reproduction in any
medium, provided the original work is properly cited, and is not altered, transformed, or built upon in any way.
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instruments that aim to achieve bird conservation have failed to take this approach.3
In theAmericas, easternAsia, andAustralasia, for instance, bird conservation is pur-
sued primarily through bilateral treaties and non-binding flyway initiatives.4 While
several multilateral bird conservation treaties have been concluded between Euro-
pean countries,5 and the Directive on the Conservation of Wild Birds (Birds Direc-
tive) applies to all European Union (EU) Member States,6 these instruments have
omitted large portions of flyways that extend beyond Europe intoAfrica andAsia. In
contrast, the Agreement on the Conservation of African-EurasianMigratoryWater-
birds (AEWA) seeks to coordinate the conservation and management of waterbirds
across their entire flyways in Africa and western Eurasia.7 Adopted as an Agreement
under the Convention on the Conservation of Migratory Species of Wild Animals
(the CMS or Bonn Convention),8 AEWA was the first multilateral environmental
agreement (MEA) to be explicitly dedicated to flyway conservation and remains the
world’s largest legally binding flyway instrument.9 In theory, the Agreement thus
provides an important tool for the conservation of African-Eurasian waterbirds,10
as well as a possible model for conservation efforts in respect of other regions and
taxa.11 Despite this potential, the Agreement has thus far attracted relatively little
attention from legal researchers.12

 Convention on the Conservation of Migratory Species of Wild Animals [CMS], CMS Scientific Council Flyways Work-
ing Group Reviews, A Review of CMS and Non-CMS Existing Administrative/Management Instruments for Migratory Birds
Globally, UNEP/CMS/ScC/Doc./Annex b () (discussing current instruments).

 For an overview of the various bilateral migratory bird treaties, see, e.g., MICHAEL BOWMAN ET AL., LYSTER’S INTER-
NATIONAL WILDLIFE LAW – (nd ed. ). For examples of non-binding flyway initiatives, see generally WEST-
ERN HEMISPHERE SHOREBIRD RESERVE NETWORK, http://www.whsrn.org/ (last visited  November ); EAST ASIAN-
AUSTRALASIAN FLYWAY PARTNERSHIP, http://www.eaaflyway.net/ (last visited  November ).

 E.g., International Convention for the Protection of Birds,  October ,  UNTS ; Benelux Convention on the
Hunting and Protection of Birds,  June ,  UNTS .

 Directive //EC, of the European Parliament and of the Council of  November  on the Conservation of
Wild Birds,  O.J. (L ) .

 Agreement on the Conservation of African-Eurasian Migratory Waterbirds art. ,  June ,  UNTS  [here-
inafter AEWA].

 Convention on the Conservation of Migratory Species of Wild Animals,  June ,  UNTS  [hereinafter CMS].
 Bert Lenten, The Agreement on the Conservation of African-Eurasian Migratory Waterbirds, in WATERBIRDS AROUND THE
WORLD , ,  (Gerard C. Boere et al. eds., ).

 Indeed, Bowman et al. have commented that “AEWA should ultimately prove an extremely important mechanism for
avian conservation.”BOWMAN ET AL., supra note , at .

 Lenten, for instance, notes that AEWA is seen as “a model that could be replicated within the CMS framework in other
regions of the world.” Lenten, supra note , at .

 The most comprehensive legal analysis of AEWA thus far is Rachelle Adam, Waterbirds, the  Biodiversity Target,
and Beyond: AEWA’s Contribution to Global Biodiversity Governance,  ENVTL. L.  (). However, several other texts
touch on AEWA in broader discussions of the CMS or bird conservation, or in assessments of international responses to
specific threats, such as avian influenza or climate change. See, e.g., ROBERT BOARDMAN, THE INTERNATIONAL POLITICS OF
BIRD CONSERVATION: BIODIVERSITY, REGIONALISM AND GLOBAL GOVERNANCE – (); BOWMAN ET AL., supra note
, at –; Elizabeth A. Baldwin, Twenty-five Years Under the Convention onMigratory Species: Migration Conservation
Lessons from Europe,  ENVTL. L.  (); M.J. Bowman, International Treaties and the Global Protection of Birds: Part
II,  J. ENVTL. L. , – () [hereinafter Protection of Birds: Part II]; Richard Caddell, International Law and the
Protection of Migratory Wildlife: An Appraisal of Twenty-five Years of the Bonn Convention,  COLO. J. INT’L ENVTL. L. &
POL’Y , – (); Ruth Cromie et al., Responding to Emerging Challenges: Multilateral Environmental Agreements
and Highly Pathogenic Avian Influenza HN,  J. INT’L WILDLIFE L. & POL’Y  (); Arie Trouwborst, Transboundary
Wildlife Conservation in a Changing Climate: Adaptation of the Bonn Convention on Migratory Species and Its Daughter
Instruments to Climate Change, DIVERSITY  (); Arie Trouwborst, A Bird’s-eye View of Arctic Governance: Reflecting
on the Role of International Law in Arctic Cooperation from a Bird Conservation Perspective,  Y.B. OF POLAR L.  ();
Arie Trouwborst, Bird Conservation and Climate Change in theMarine Arctic andAntarctic: Classic andNovel International
Law Challenges Converging in the Polar Regions,  J. INT’L WILDLIFE L. & POL’Y , – ().

http://www.whsrn.org/
http://www.eaaflyway.net/
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The date of 16 June 2015 marked the 20-year anniversary of AEWA’s adoption,
and the Agreement has been in force for over one and a half decades.13 Against
the backdrop of AEWA’s birthday celebrations, this article reflects on both the past
and future of the Agreement, and its role in relation to other MEAs. The arti-
cle aims to identify the strengths that distinguish AEWA from other prominent
global and regional conservation treaties and to examine the Agreement’s progress
to date and the challenges that need to be addressed if its implementation is to be
improved in the future. Part 2 provides a brief background for this discussion by
outlining the limitations of using other conservation treaties as tools for conserv-
ing and managing migratory waterbirds. Parts 3, 4, and 5 then examine AEWA’s
scope and substantive provisions, the manner in which the Agreement has evolved
since its entry into force, and the mechanisms used to guide, monitor, and facili-
tate parties’ implementation efforts. Throughout this discussion, factors are high-
lighted that distinguish AEWA from other relevant MEAs, as are examples of the
synergies that AEWA has established with other instruments. Finally, Part 6 ana-
lyzes the challenges facing the Agreement, before conclusions are presented in
Part 7.

2. International treaties relevant to the protection of African-Eurasian
migratory waterbirds

A myriad of environmental treaties—some global in scope, others regional or even
bilateral—currently contribute to the conservation of African-Eurasian migratory
waterbirds. These include instruments focusing on the conservation of wildlife, nat-
ural resources, or biodiversity in general;14 on the protection of particular groups
of species to which some or all migratory waterbirds15 or the species on which they
depend belong;16 or on the conservation and/or management of specific ecosystems
or areas that provide waterbird habitat.17 Also relevant are instruments that con-
tribute to waterbird conservation in a more indirect manner by addressing broad
environmental threats, such as hazardous chemicals, marine pollution, and climate

 AEWA entered into force on  November . UNEP/AEWA Secretariat, A Brief History of AEWA, http://www.unep-
aewa.org/en/page/brief-history-aewa.

 See, e.g., Convention on Biological Diversity,  June ,  UNTS  [hereinafter CBD]; Convention on the Conser-
vation of European Wildlife and Natural Habitats,  September , ETS  [hereinafter Bern Convention]; African
Convention on the Conservation of Nature and Natural Resources,  September ,  UNTS  [hereinafter 
African Convention].

 For instance, see BOWMAN ET AL., supra note  (the migratory birds shared between two countries); CMS, supra note
 (migratory species in general); Convention on International Trade in Endangered Species of Wild Fauna and Flora,
March , ,  UNTS  [hereinafter CITES] (species threatened by international trade).

 See, e.g., United Nations Convention on the Law of the Sea, December , U.N.T.S.  [hereinafter UNCLOS] (fish
stocks).

 See id. (marine areas); Ramsar Convention on Wetlands of International Importance Especially as Waterfowl Habi-
tat,  February ,  UNTS  [hereinafter Ramsar Convention] (wetlands); Convention on the Law of the Non-
navigational Uses of International Watercourses, May ,  I.L.M.  [hereinafter UN Watercourses Convention]
(transboundary watercourses); Convention for the Protection of the World Cultural and Natural Heritage,  Novem-
ber ,  UNTS  [hereinafter World Heritage Convention] (areas of outstanding universal value from a natural
heritage perspective).

http://www.unep-aewa.org/en/page/brief-history-aewa
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change.18 A comprehensive analysis of such treaties’ contribution to waterbird con-
servation falls outside the scope of this article.19 It is, however, worth briefly consid-
ering the limitations of themost prominent conservation treaties that operate within
the same geographic area as AEWA, so as to provide a backdrop against which to
consider the role and strengths of the agreement.

The “big five” global conservation treaties—the Ramsar Convention onWetlands
of International Importance Especially as Waterfowl Habitat,20 the World Heritage
Convention,21 the Convention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES),22 the CMS,23 and the Convention on Biological
Diversity (CBD)24—all play a role in protecting waterbirds and/or waterbird habi-
tat, and they have sufficiently broad geographic coverage to encompass entire fly-
ways. However, the first four of these instruments are limited by either the threats
they address or in the species or areas in which they require conservation action.
Further, with the exception of CITES, all these conventions are characterized by
broadly worded provisions, some of which are also heavily qualified.25 For instance,
the Ramsar Convention, despite its explicit emphasis on waterfowl, applies only to
wetland habitat (upon which not all waterbirds rely for their entire annual cycles),
has limited application to species-level threats (such as unsustainable harvest), and is
made up of vaguely drafted provisions, most of which are qualified by such terms as
“should,” “as far as possible,” and “endeavour.”26 In comparison, regional conserva-
tion treaties tend to address a broad variety of both habitat- and species-level threats
and containmore detailed and legally rigorous provisions.27 This is understandable,
given that it is easier to reach consensus among a limited number of states (especially
where there is little sociocultural and economic divergence within this group) than
at the global level. There is, however, regional variation in both the level of protec-
tion these instruments provide formigratory birds and the institutionalmechanisms
and resources available for monitoring and supporting their implementation. For
instance, the Bern Convention on the Conservation of EuropeanWildlife andNatu-
ral Habitats defines the vastmajority of European birds as either protected or strictly

 See, e.g., Stockholm Convention on Persistent Organic Pollutants,  May ,  UNTS  [hereinafter Stockholm
Convention]; United Nations Framework Convention on Climate Change, May , UNTS ; International Con-
vention for the Prevention of Pollution from Ships,  November ,  UNTS , amended by Protocol of 
Relating to the International Convention for the Prevention of Pollution from Ships,  February ,  UNTS 
[hereinafter MARPOL /].

 For amore detailed assessment of the role of various international treaties in bird conservation, see, e.g., Suzette Biber-
Klemm, International Legal Instruments for the Protection of Migratory Birds: An Overview for the West Palearctic-African
Flyways,  CONSERVING MIGRATORY BIRDS  (T. Salathe ed., ); BOWMAN ET AL., supra note , at –; M.J. Bow-
man, International Treaties and theGlobal Protectionof Birds: Part I,  J. ENVTL. L.  () [hereinafter Protectionof Birds:
Part I]; Protection of Birds: Part II, supra note .

Ramsar Convention, supra note .
World Heritage Convention, supra note .
CITES, supra note .
CMS, supra note .
CBD, supra note .
See Adam, supra note , at –.
See Michael J. Bowman, The Ramsar Convention on Wetlands: Has It Made a Difference? YEARBOOK OF INTL. CO-OP. ON
ENVT. & DEVT. /, , – (discussing the Ramsar convention and assessing its vague provisions), available at
http://archive.ramsar.org/pdf/key_law_bowman.pdf.

 See, e.g., Bern Convention, supra note .

http://archive.ramsar.org/pdf/key_law_bowman2.pdf
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protected,28 contains special provisions regarding migratory species,29 and has a
fairly advanced system formonitoring and reviewing implementation.30 In contrast,
the 1968 African Convention on the Conservation of Nature and Natural Resources
prescribes special protections for relatively few avian species,31 places no emphasis
on migratory species specifically, and fails to establish an institutional framework
for monitoring and reviewing implementation, with the result of being described
as a “sleeping treaty.”32 More stringent conservation requirements and an improved
institutional structure are provided by a 2003 revised version of the African Con-
vention.33 However, this version has yet to enter into force,34 and its implementa-
tion is likely to be problematic, given the socioeconomic challenges faced by African
states.35

Another feature that often limits regional treaties’ contributions to the conserva-
tion of migratory waterbirds is their geographic scope. For instance, only African
states may become parties to the African Convention,36 with the result that the
Convention does not cover the entire flyways of inter-African migrants. The same
problem faces bilateral migratory bird treaties, such as those to which both Canada
and the Russian Federation are parties.37 In recognition of the fact that the ranges
of some species extend beyond Europe and that conservation problems may thus
call for cooperation with non-European states,38 membership of the Bern Conven-
tion is open to states that are not members of the Council of Europe.39 It is thus
possible for this Convention to be used as a framework for coordinating conserva-
tion efforts along the entire flyways of even long-distance migrants. The Conven-
tion also arguably obliges its parties to assist in conservation initiatives occurring
outside Europe for the benefit of European migratory species.40 Its applicability to
migratory species that are not native to Europe (such as intra-African migrants)
is, however, questionable. While the Bern Convention’s operative provisions do not

 Id. at apps. II–III.
 Id. at art. .
See Council of Europe, Monitoring set up under the Bern Convention, http://www.coe.int/en/web/bern-
convention/monitoring.

 Though note that the birds included in the Convention’s list of protected species are predominantly waterbirds. 
African Convention, supra note , at Annex, Class A.

SIMON LYSTER, INTERNATIONAL WILDLIFE LAW – (st ed. ).
See African Convention on the Conservation of Nature and Natural Resources, revised  July  [hereinafter Revised
African Convention] (not in force), available at http://faolex.fao.org/docs/pdf/mul.pdf (last visited  November
).

 Id. at art. XXXVIII. See African Union, List of Countries Which Have Signed, Ratified/Acceded to the
African Convention on the Conservation of Nature and Natural Resources (Revised Version), available at
http://www.au.int/en/sites/default/files/treaties/-sl-revised_-_nature_and_natural_resources_.pdf.

Bowman et al. observe that the success of the Revised African Convention will depend largely on the extent to which
non-African countries and development agencies contribute financially to its implementation, BOWMAN ET AL. supra
note , at . Of course, the fact that the Convention’s application will be restricted to Africa means that it will not
oblige non-African countries to provide such assistance.

Revised African Convention, supra note , at arts. XXXVI–II;  African Convention, supra note , at arts. XIX, XXII.
 BOWMAN ET AL., supra note .
Council of Europe, Explanatory Report to the Convention on the Conservation of European Wildlife and Natural Habitats,
at para. , European Treaty Series , available at http://conventions.coe.int/Treaty/en/Reports/Html/.htm.

Bern Convention, supra note , at arts. –.
Protection of Birds: Part I, supra note , at .

http://faolex.fao.org/docs/pdf/mul45449.pdf
http://www.au.int/en/sites/default/files/treaties/7782-sl-revised_-_nature_and_natural_resources_1.pdf
http://conventions.coe.int/Treaty/en/Reports/Html/104.htm
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explicitly restrict its application to European species, its title indicates that the Con-
vention was introduced with the objective of conserving Europeanwildlife,41 and its
Standing Committee has recommended that species that are non-native to Europe
be excluded from the Convention’s list of strictly protected fauna.42 That said, the
Standing Committee has also occasionally adopted recommendations regarding the
conservation of species with no connection to Europe (such as the lion, Panthera
leo).43 The Convention thus arguably has the potential to play a role in the conser-
vation of non-European migratory species.44 Unfortunately, however, this potential
is limited by the fact that the Convention has thus far attracted little interest from
countries outside Europe, only four of which are currently contracting parties.45

3. AEWA’s scope and substantive obligations

3.1 Geographic and taxonomic scope: Conservingmigratory waterbirds
at the flyway level

One of AEWA’s most important features is that it is designed to coordinate the
conservation and management of waterbirds (“birds that are ecologically depen-
dent on wetlands for at least part of their annual cycle”)46 across their entire migra-
tion routes.47 Unlike many other regional conservation treaties, AEWA’s geographic
range is thus defined on the basis of ecological, rather than political, boundaries,
and theAgreement provides a framework for true flyway-scale conservation. AEWA
currently applies to 254 species (listed in Annex 2 to the Agreement), and its geo-
graphic range encompasses the whole of Africa and Europe, parts of Asia, and the
Canadian archipelago (this “Agreement Area” is defined in Annex 1). Seventy-four
of AEWA’s 119 range states are currently parties to theAgreement, as is the European
Union (EU).48

Of course, it is not unusual for instruments in the CMS Family to cover species’
entire ranges.49 However, the vast majority of the CMS’s bird-related instruments
are non-binding. These include, inter alia, the Memorandum of Understanding
(MoU) on African-Eurasian raptors50 and the Action Plan for African-Eurasian

 LYSTER, supra note , at –.
See Bern Convention, Recommendation No.  of the Standing Committee Concerning Guidelines to Be Taken
into Account while Making Proposals for Amendment of Appendices I and II of the Convention and while
Adopting Amendments ( December ), available at https://wcd.coe.int/ViewDoc.jsp?id=&Site=
&BackColorInternet=BBDEE&BackColorIntranet=FFCDF&BackColorLogged=FFC [hereinafter Recommen-
dation No. ].

See Bern Convention, Recommendation No.  of the Standing Committee on the Conservation and Management of
Transboundary Populations of Large Carnivores ( December ), available at https://wcd.coe.int/ViewDoc.jsp?id=
&Site=&BackColorInternet=BBDEE&BackColorIntranet=FFCDF&BackColorLogged=FFC.

See BOWMAN ET AL., supra note , at .
Bern Convention, Chart of Signatures and Ratifications of Treaty , available at http://www.coe.int/
en/web/conventions/full-list/-/conventions/treaty//signatures. (last updated  October ).

AEWA, supra note , at art. I()(c).
 Id. at art. I().
AEWA, Parties and Range States, http://www.unep-aewa.org/en/parties-range-states (last visited  August ).
The Convention explicitly encourages this for Article IV. Agreements. CMS, supra note , at art. V().
CMS, Memorandum of Understanding on the Conservation of Migratory Birds of Prey in Africa and Eurasia ( November
), available at http://www.cms.int/en/legalinstrument/birds-prey-raptors [hereinafter Raptors MoU].

http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/104/signatures
http://www.unep-aewa.org/en/parties-range-states
http://www.cms.int/en/
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landbirds51 (both of which have significant geographic, but not taxonomic, overlap
with AEWA); the Action Plan for waterbirds in the Central Asian Flyway (CAF)52
(which overlaps considerably with AEWA in terms of both country and species cov-
erage);53 and the CMS’s single species MoUs (several of which overlap with AEWA
geographically, though only one covers an AEWA-listed species).54 Initially, it was
envisaged that binding agreements similar to AEWA would be adopted for both
Asia-Australasia and the Americas.55 However, these instruments have never mate-
rialized.56 At present, the only other bird-related treaty to have been adopted under
the CMS framework is the Agreement on the Conservation of Albatrosses and
Petrels (ACAP),57 which is much less ambitious than AEWA in terms of species
coverage, applying to only 31 species of pelagic seabirds.58 Although none of these
is also an AEWA species, AEWA does apply to several species of coastal seabirds.59
There is consequently some overlap in the threats addressed by the two agreements,
which also have partial geographic overlap.60

3.2 Fundamental principles

Article II of AEWA, titled “Fundamental Principles,” provides that “[p]arties shall
take co-ordinatedmeasures to maintainmigratory waterbird species in a favourable
conservation status61 or restore them to such a status.” This mandatory provision
sets a standard at which species must be maintained (the implication being that
AEWA does not only apply to species which already have an unfavorable conserva-
tion status),62 or to which depleted species must be restored, and appears to require
that parties take all measures necessary to achieve this result.63 A series of more
detailed requirements is, however, enumerated in Article III, which describes a col-
lection of “General ConservationMeasures” for the protection ofAnnex 2 species, as
well as Annex 3, which includes a legally binding Action Plan. As explained below,

 CMS, Action Plan for Migratory Landbirds in the African-Eurasian Region, UNEP/CMS/COP/Doc... (– November
) [hereinafter Landbirds Action Plan].

CMS, Central Asian Flyway Action Plan for the Conservation of Migratory Waterbirds and Their Habitats, CMS/CAFReport,
Annex  (– June ) [hereinafter CAF Action Plan].

AEWA, Assessment of the Implications for AEWA of Expanding Its Scope to Include the CAF Region, at apps. I–II (November
), available at http://flermoneca.org/assets/files/AEWA-CAF_report_appendices_v.pdf.

CMS, Memorandum of Understanding Concerning Conservation Measures for the Slender-billed Curlew, Numenius
tenuirostris ( September ), available at http://www.cms.int/en/legalinstrument/slender-billed-curlew.

CMS, Report of the Second Meeting of the CMS Working Group for the Draft Asian/Australasian Waterfowl Agreement, at
para. . (– October ) (copy on file with author).

Bonn Convention, The Asian/AustralianWaterfowl Agreement and Action Plans with Explanatory Note andManagement
Plan (March ) (draft prepared for negotiation, but never finalized) (copy on file with author).

Agreement on the Conservation of Albatrosses and Petrels,  June ,  UNTS  [hereinafter ACAP].
 Id. at . art. I(), read with Annex .
See infra pt. ..
ACAP’s geographic scope is restricted to the migration routes of species covered by the Agreement. ACAP, supra note
, at art. I(), read with art. I()(i). Most of these flyways only overlap with the Southern African portion of AEWA’s
Agreement Area, although the range of the Balearic shearwater, Puffinus mauretanicus, also encompasses parts of
Northern Africa and Western Europe. Id.

 For the definition of favorable conservation status, see CMS, supra note , at art. (c); AEWA, supra note , at art. I().
See infra pt. ..
Trouwborst (), supra note , at . This standard is clearly drawn from Article V() of the CMS, stating that “[t]he
object of each [Article IV() Agreement] shall be to restore the migratory species concerned to a favourable conserva-
tion status or to maintain it in such status.”CMS, supra note .

http://flermoneca.org/assets/files/AEWA-CAF_report_appendices_v6.pdf
http://www.cms.int/en/legalinstrument/slender-billed-curlew
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the detail and legal rigor of AEWA’s requirements and the Agreement’s ability to
evolve over time have been facilitated by this tiered arrangement of conservation
commitments.

In implementing the requisite measures, parties “should take into account the
precautionary principle.”64 The wording originally proposed for this provision was
more strictly formulated (“Parties shall apply the precautionary principle”)65 than
that which was finally adopted, but it was watered down during the text’s develop-
ment.66 While it may be considered unfortunate that this provision is not expressed
in stronger language,67 it is, nevertheless, significant that AEWA’s reference to
precaution appears in the Agreement’s operative text, as a fundamental princi-
ple to inform the Agreement’s implementation, rather than merely a preambu-
lar paragraph or resolution (as is common amongst the global biodiversity-related
MEAs68).69

3.3 Article III’s general conservationmeasures

Although AEWA’s application is not restricted to species with an unfavorable con-
servation status, Article III requires parties, when taking conservation measures,
to pay particular attention to such species.70 In order to align AEWA’s require-
ments with those of the CMS, Article III requires that parties to AEWA provide the
“same strict protection for endangered migratory waterbird species in the Agree-
ment Area” as the CMS requires71 in respect of the endangered migratory species
listed in Appendix I to the Convention.72 Such alignment is especially important
given that parties to AEWA need not also be parties to the Agreement’s parent
Convention.73 This provision has, however, resulted in complexities in interpreting
permissible exemptions to the AEWA Action Plan’s taking prohibitions, since the
Action Plan’s exemptions are not modeled on those of the CMS (which prohibits

AEWA, supra note , at art. II().
Minutes of the Fourth Meeting of the First Intergovernmental Session to Discuss the Proposal for an Agreement on
the Conservation of African-Eurasian Migratory Waterbirds (AEWA) ( June ), at para.  (copy on file with author).
Emphasis added.

Id. at paras. –.
 In contrast, two of AEWA’s sister agreements provide that, in implementing conservation measures, parties shall
apply the precautionary approach/principle. ACAP, supra note , at art. II(); Agreement on the Conservation of Small
Cetaceans of the Black Sea, Mediterranean Sea and Contiguous Atlantic Area art. II(),  November ,  UNTS
 [hereinafter ACCOBAMS].

See, e.g., CBD, supra note , at preamble; CITES Res. . (Rev. CoP): Criteria for amendment of Appendices
I and II (- November ), available at https://www.cites.org/eng/res//-R.php; CITES, Res. . (Rev.
CoP): Disposal of confiscated live specimens of species included in the Appendices (– June ), available at
https://www.cites.org/eng/res//-R.php. References to the precautionary principle more commonly appear in
the operative texts of regional instruments. See, e.g., Treaty Establishing the European Community, March , 
UNTS  art. (); Revised African Convention, supra note , at art. IV.

See infra pt. . (concerning the relevance of AEWA’s provision on the precautionary principle in light of gaps in knowl-
edge regarding waterbirds and their habitats).

AEWA, supra note , at art. III().
 CMS, supra note , at art. III()–().
AEWA, supra note , at art. III()(a), read with art. III().
CMS, supra note , at art. V().
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the taking of Appendix I species) but rather on those of the Bern Convention and
EU Birds Directive.74

The remaining conservation measures prescribed by Article III address sustain-
able use; the identification, protection, management, rehabilitation, and restora-
tion of important habitat; the maintenance or re-establishment of suitable net-
works of habitat; the investigation and remediation of problems caused by human
activities; cooperation in respect of emergency situations; the management of non-
native waterbird species; research; training; awareness-raising; and information
exchange.75 Most of these requirements, though broadly worded, are expressed in
obligatory, unqualified language76 and are thus legally stronger than many of the
provisions that appear in the major global biodiversity-related treaties.77 As dis-
cussed below,78 the requirements are further strengthened by parties’ inability to
enter general reservations in respect of the Agreement text.79

3.4 The AEWA action plan

.. Tailoring conservationmeasures to the population level
Article III’s general conservation measures are elaborated on by AEWA’s Action
Plan, which applies to populations listed in Table 1 of Annex 3.80 Table 1 classifies
waterbird populations into a complex regime of columns (A, B, and C) and cat-
egories according to their conservation status. The Action Plan provides a key to
classification,81 with some categorizations82 being based directly on biological cri-
teria and others83 instead being linked to listing on CMS Appendix I and the IUCN
Red List of Threatened Species.84

A population’s classification determines the level of protection to which it is enti-
tled under the Action Plan—especially as regards restrictions on taking, distur-
bance and trade, and the development of national and international species action
plans.85 Because Table 1’s listing system operates at the taxonomic level of popula-
tions, different conservation measures may be required in respect to different pop-
ulations of the same species. This approach is not unusual per se. In the context
of both CITES and the CMS, for instance, geographically separate populations can
be considered independently for listing purposes.86 It does, however, differ from

 See Protection of Birds: Part II, supra note , at ; BOWMAN ET AL., supra note , at –.
AEWA, supra note , at art. III()(b)–(l).
But see id. at art. III()(c), (e).
 See Adam, supra note , at –, –.
See infra pt. ..
AEWA, supra note , at art. XV.
Id. at Annex , para. .
 Id. at Annex , tbl..
 Id. at col. A, categories (c), , , col. B, col. C.
 Id. at col. A, categories (a)–(b), .
International Union for Conservation of Nature andNatural Resources [IUCN], Red List of Threatened Species (October
), http://www.iucnredlist.org/.

AEWA, supra note , at Annex , paras. ., ..
CITES, supra note , at art. I(a) (definition of “species”); CMS, supra note , at art. I()(a) (definition of “migratory
species”).

http://www.iucnredlist.org/
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the approach taken by both the 1968 African Convention, which lists only fami-
lies of waterbirds,87 and the Bern Convention, which avoids listing populations88
and lists only species and families of waterbirds.89 AEWA’s approach has the advan-
tage of allowing conservation requirements to be tailored to the needs of individual
populations, even where these differ from the measures needed to achieve conser-
vation at the species level. For instance, the bean goose, Anser fabalis, is globally
categorized as a species of “Least Concern.”90 However, this categorization fails to
reflect that there are two subspecies of bean goose occurring in the AEWA Agree-
ment Area, one of which (the tundra bean goose, Anser fabalis rossicus) is far more
abundant than the other (the taiga bean goose, Anser fabalis fabalis).91 The tundra
bean goose is listed in Column C, Category 1 of AEWA’s Table 1, which attracts the
lowest level of protection provided by the Action Plan.92 For instance, the Action
Plan does not require that parties regulate the taking of birds from this population
(although a broad sustainable use requirement does apply). In contrast, the west
and central Siberia/Turkmenistan to western China population of taiga bean goose
is listed in Column A, Category 1(c), with the result that parties must, inter alia,
prohibit the taking of birds from this population.93 Yet another approach is required
for the northeast Europe/northwest Europe population of taiga bean goose, which is
listed in Column A, Category 3(c) and marked with an asterisk, with the result that
its hunting must be regulated andmay occur only within the framework of an inter-
national species action plan.94 The Bern Convention, on the other hand, includes
the entire bean goose species on Appendix III, thus requiring that contracting par-
ties regulate, but not prohibit, exploitation.95 This comparison illustrates, first, the
nuanced approach of AEWA’s listing system and accompanying obligations, which,
although complex, are arguably more advanced than the species- and family-based
lists of other instruments. Second, it shows that one of the implications of AEWA’s
population approach is that theAgreement’s requirements in respect of specific pop-
ulations do not always align with the requirements of other treaties, with AEWA’s
protections being stronger than those of other instruments for some populations,
and weaker for others.96

  African Convention, supra note , at Annex, Class A.
See Recommendation No. , supra note .
Bern Convention, supra note , at apps. II, III.
IUCN, supra note .
AEWA, Draft International Single Species Action Plan for the Conservation of the Taiga Bean Goose, at ,
UNEP/AEWA/MOP. ( August ) [hereinafter Taiga Bean Goose Action Plan].

AEWA, supra note , at Annex , tbl..
 Id. at Annex , para. ... Parties must further develop both international and national species action plans with a view
to improving the conservation status of this population. Id. at Annex , para. .. Note that AEWA’s Table was recently
amended to reclassify this population as a separate subspecies: Anser fabalis johanseni. Id. at Annex , tbl..

Id. at Annex , para. ..; Taiga Bean Goose Action Plan, supra note .
Bern Convention, supra note , at app. III, read with art. .
AEWA,ReviewonHuntingandTradeLegislation inCountriesRelating to theSpecies Listed inAnnex to theAfrican-Eurasian
MigratoryWaterbird Agreement, at pt. II, UNEP/AEWA/MOP. (September ).
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.. Detail and stringency of the Action Plan’s provisions
The AEWAAction Plan itself is divided into sections on species conservation, habi-
tat conservation, management of human activities, research and monitoring, edu-
cation and information, and implementation. Its provisions are extremely detailed
when compared to instruments with a broader geographic and/or thematic focus,
and thus provide for targeted interventions to address the threats faced by migra-
tory waterbirds. This can, for instance, be seen in the Action Plan’s various levels
of protections regarding hunting, several of which are described above with refer-
ence to the bean goose. Another example is the Action Plan’s provisions on non-
native species. Provisions on controlling the introduction of alien species (either
generally97 or within certain environments)98 are found in a wide range of treaties,
some of which additionally urge the control or eradication of species which have
already been introduced.99 It is thus unsurprising that AEWA’s Action Plan contains
general requirements regarding the introduction, accidental escape, and control of
non-native species that may be detrimental to waterbirds.100 However, the Action
Plan additionally includes provisions that explicitly link the control of non-native
species to the rehabilitation of degraded ecosystems, outline measures for elimi-
nating/mitigating the threat posed by non-native predators to breeding migratory
waterbirds on islands and islets, and address the issue of non-native species intro-
duced through aquaculture.101 While it is common to find this level of detail in the
non-binding resolutions adopted by treaties’ governing bodies,102 the approach is
unusual for a legally binding text. On the other hand, several of theActionPlan’s pro-
visions are (perhaps unsurprisingly given their detailed nature) expressed inweak or
qualified language.103 TheAction Plan’s provisions thus vary in stringency. Themost
legally rigorous provisions are concentrated primarily in the sections on “Species
Conservation” and “Management of Human Activities,” which include unqualified
requirements regarding, inter alia, taking restrictions104 (the emphasis on this issue
being understandable, given thatAEWA’s negotiationwas initiallymotivated by con-
cerns over unsustainablewaterbird harvest).105 In contrast, themajority of the provi-
sions appearing in the Action Plan’s section on “Habitat Conservation” are qualified
by the term “endeavour.”106

E.g., CBD, supra note , at art. (h); Bern Convention, supra note , at art. ()(b).
E.g., UN Watercourses Convention, supra note , at art. ; UNCLOS, supra note , at art. ().
E.g., CMS, supra note , at art. III()(c); CBD, supra note , at art. (h).
AEWA, supra note , at Annex , para. ..
Id. at Annex , paras. ., .., ...
See, e.g., CBD Invasive Alien Species, http://www.cbd.int/invasive/cop-decisions.shtml (last visited October ) (list-
ing numerous decisions of the CBD’s Conference of the Parties (CoP) concerning alien invasive species).

See generally AEWA, supra note , at Annex . For instance, although the Action Plan’s general provisions on the intro-
duction of non-native species are expressed in obligatory language, most of its more detailed provisions on these
species are qualified by such phrases as “to the extent feasible and appropriate,” “shall endeavor,” and “parties are
urged.” Id. at paras. .., ., ...

See id. at Annex , paras. ., .., .., ...
GERARD C. BOERE, THE HISTORY OF THE AGREEMENT ON THE CONSERVATION OF AFRICAN-EURASIAN MIGRATORY WATER-

BIRDS: ITS DEVELOPMENT AND IMPLEMENTATION IN THE PERIOD –, WITHIN THE BROADER CONTEXT OF WATERBIRD
AND WETLAND CONSERVATION  ().

See AEWA, supra note , at Annex , part  (the exception is paragraph .., which is unqualified).

http://www.cbd.int/invasive/cop-decisions.shtml
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.. Overlapwith other treaties
AEWA is designed to address the full range of threats facing migratory water-
birds. Overlap thus inevitably exists between parties’ various commitments under
the Agreement and their commitments under the myriad of other environmental
treaties that operate within the AEWA Agreement Area. Overlap between treaties’
provisions can, of course, be problematic where provisions intended to regulate
the same issue conflict with one another or result in the duplication of efforts
under separate treaty regimes. It is therefore significant that several of the AEWA
Action Plan’s provisions are clearly designed to support those of other instruments,
rather than to introduce additional international requirements. For example, par-
ties to AEWA must endeavor to “give special protection to those wetlands which
meet internationally accepted criteria of international importance”107 (this being an
obvious reference to the criteria developed for designating sites under the Ramsar
Convention108) and to make “wise and sustainable use” of all wetlands in their ter-
ritory109 (also a core requirement under the Ramsar Convention).110 Parties must
also endeavor to “ensure, where practicable, that adequate statutory controls are in
place, relating to the use of agricultural chemicals, pest control procedures and the
disposal of waste water, which are in accordance with international norms” (as are
provided by, for instance, the Stockholm Convention on Persistent Organic Pollu-
tants)111 “for the purpose of minimising their adverse impacts on the populations
listed in Table 1.”112 Further, parties must “establish and effectively enforce adequate
statutory pollution controls in accordance with international norms and legal agree-
ments, particularly as related to oil spills, discharge and dumping of solid wastes,
for the purpose of minimising their impacts on the populations listed in Table 1”113
(the “legal agreements” referred to here would include a wide range of global and
regional treaties aimed at addressing marine pollution).114 Finally, the Action Plan
urges parties to work through the framework of Regional Fisheries Management
Organizations (RFMOs, several of which prescribe management measures for fish-
eries within the AEWA Agreement Area)115 and other relevant organizations to

See id. at Annex , para. ...
See Ramsar Convention, supra note  (citing specifically arts. . and .).
AEWA, supra note , at Annex , at para. ...
Ramsar Convention, supra note  (citing specifically art. .).
Stockholm Convention, supra note . Indeed, the AEWA MoP has invited, inter alia, the Secretariat of the Stockholm
Convention and the UN Food and Agriculture Organisation (UNFAO) to cooperate with the Agreement’s Secretariat
“in efforts to strengthen the capacity of African countries to control/manage the use of agrochemicals.” AEWA, Res.
.: Adverse Effects of Agrochemicals on Migratory Waterbirds in Africa (-May ), available at http://www.unep-
aewa.org/sites/default/files/document/res___agrochemicals_.pdf.

AEWA, supra note , at Annex , para. ..(a) (emphasis added).
Id. at Annex , para. .. (emphasis added).
See generally UNCLOS, supra note , at – (citing specifically arts. –); MARPOL /, supra note ; 
Protocol to the Convention for the Prevention of Marine Pollution by Dumping of Wastes and Other Matter,  Novem-
ber ,  UNTS . For information concerning various regional seas conventions and their protocols, see
UNEP, “About” Regional Seas Programme, http://www.unep.org/regionalseas/about/default.asp (last visited Novem-
ber ).

See generally Regional Fisheries Management Organizations and Deep-Sea Fisheries, UNFAO, http://www.
fao.org/fishery/topic//en (last visited  October ).

http://www.unep.org/regionalseas/about/default.asp
http://www.fao.org/fishery/topic/166304/en
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minimize the impact of fisheries on migratory waterbirds—especially as regards
bycatch in fishing gear and the food depletion from unsustainable fishing.116

These provisions suggest that, although the AEWA Action Plan contains provi-
sions on a wide range of threats to migratory waterbirds, it is not intended that the
Agreement will necessarily take the lead in addressing all of them. Especially where
broader environmental problems are already the focus of other treaty regimes, it is
rather envisaged that AEWA’s parties and institutions will cooperate with these in
a manner that ensures that migratory waterbirds are afforded adequate considera-
tion, while avoiding duplication of efforts. There is also, of course, a need to coor-
dinate AEWA’s activities with those of the global and regional conservation treaties
with which the Agreement overlaps. AEWA’s Agreement text highlights the need for
such coordination, directing theAEWASecretariat to consult with the secretariats of
relevant international instruments, as well as other organizations competent in the
field of conservation.117 The Agreement text places particular emphasis on consul-
tation with the bodies responsible for the secretariat functions of the CMS, Ramsar
Convention, CITES, 1968 African Convention, Bern Convention, and CBD, with a
view to AEWA’s Meeting of the Parties (MoP) “cooperating with the Parties to these
conventions on all matters of common interest and, in particular, in the develop-
ment and implementation of the Action Plan.”118 On the basis of, inter alia, AEWA’s
strong emphasis on cooperation, Adam has argued that the Agreement provides
a paradigm for harmonization and joint implementation amongst the biodiversity-
relatedMEAs.119However, the existing literature fails to consider the extent towhich
AEWA has actually established cooperative arrangements with other instruments.
This issue is explored throughout the discussion below.

3.5 International single species Action Plans andmanagement plans

While AEWA’s focus on one group of shared species has enabled parties to agree
on remarkably detailed legal obligations, the fact that a large number of waterbird
species are covered (254 in total, with differing migration strategies, ranges, and
conservation requirements) inevitably dilutes the Action Plan’s ability to address
the specific needs of individual species or populations.120 For this reason, the
Action Plan envisages what Bowman describes as “yet a further tier of conservation
norms”121 in the form of international single species action plans and management
plans (ISSAPs and ISMPs).

ISSAPs aim to restore or maintain a particular species’ or population’s conserva-
tion status. Paragraph 2.2.1 of the AEWA Action Plan requires parties to cooperate

AEWA, supra note , at Annex , paras. ..-...
Id. at art. IX; see also id. at Annex , paras. .., .., . (concerning cooperation with international organizations).
Id. at art. IX(a); see also id. at art. III()(c), VI()(e).
Adam, supra note , at –.
See Cyrille de Klemm, The ProblemofMigratory Species in International Law, inGREEN GLOBE Y.B. OF INT’L CO-OPERATION

ON ENV’T AND DEV. ,  (Helge Ole Bergesen & Georg Parmann eds., ) (highlighting that the greater the number
of species and countries covered by an instrument, the more general its provisions need to be).

Protection of Birds: Part II, supra note , at .
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with a view to developing and implementing such plans for waterbird populations
listed in Column A, Category 1 (these being populations with the least favorable
conservation status and thus in need of recovery), as well as populations that are
listed in Column A, Category 2 or 3 and marked with an asterisk (since the hunting
of these populations is permitted, despite their unfavorable conservation status). In
addition, paragraph 2.1.1 specifies that the hunting of both asterisk-marked popula-
tions and populations listed in ColumnA, Category 4 (these being Near Threatened
species) may occur only within the framework of an ISSAP. In contrast to ISSAPs,
ISMPs are intended to manage waterbird populations that cause damage to eco-
nomic interests, and in respect of which there is thus a need to reduce the damage in
question while maintaining the conservation status of the species/populations con-
cerned.122 Paragraph 4.3.4 requires parties to cooperate with a view to developing
such plans “for populations which cause significant damage, in particular to crops
and fisheries.”

Thus far, the AEWA MoP has adopted 24 ISSAPs and one ISMP.123 In 2015, the
MoP further adopted AEWA’s first international multi-species action plan (for the
Benguela upwelling system coastal seabirds).124 A question, however, arises con-
cerning the legal status of these plans. It is clear that ISSAPs, even once approved
by the MoP, are not intended to be directly binding. Indeed, these plans do not
only identify activities for governments, but for a range of additional stakeholders in
respect of which AEWA creates no direct obligations. However, paragraph 2.2.1 of
the AEWAAction Plan does require parties to “cooperate with a view to” the imple-
mentation of such plans. Should a party to which an ISSAP applies make no efforts
towards implementing such plan, the party will thus be in breach of its AEWA com-
mitments, as will a party that permits hunting to occur outside the framework of
an action plan, in contravention of paragraph 2.1.1. Curiously, paragraph 4.3.4 does
not call on parties to implement, but only to develop, ISMPs. It is unclear whether
this omission was intentional or simply an oversight by the provision’s drafters. In

Initially, the text of paragraph .. also described these types of plans as “single species action plans.” However, at
its fifth session, the MoP decided that the term “single species management plans” should be introduced so as to
avoid confusion between those plans designed for the recovery of species with a poor conservation status and those
designed for themanagement of healthy populations that cause significant damage to crops, fisheries etc. AEWA, Pro-
posals to thethSessionof theMeetingof theParties forAmendments toAnnex ofAEWA, at-, UNEP/AEWA/MOP.
( November ); AEWA, Res. .: Adoption of Amendments to the AEWA Action Plan (- May ), available at
http://www.unep-aewa.org/sites/default/files/document/res___amendments_aewa_ap_.pdf.

See AEWA, Res. .: International Action Plans on the Sociable Plover, the Black-winged Pratincole and the Great Snipe
(- September ), available at http://www.unep-aewa.org/sites/default/files/document/resolution__.pdf,
AEWA, Res. .: Adoption and Implementation of International Single Species Action Plans (- October ),
available at http://www.unep-aewa.org/sites/default/files/document/res__ssap_.pdf, AEWA, Res. .: Adoption
and Implementation of International Single Species Action Plans (- September ), available at http://www.unep-
aewa.org/sites/default/files/document/res__adoption_implementation_ssap_final_.pdf, AEWA, Res. .:
Adoption and Implementation of International Single Species Action Plans and Species Management Plans (-
May ), available at http://www.unep-aewa.org/sites/default/files/document/res___ssap_and_mp_.pdf,
AEWA, Res. .: Adoption and Implementation of International Single Species and Multi-Species Action
and Management Plans (- November ), available at http://www.unep-aewa.org/sites/default/files/
document/aewa_mop_res_speciesplans_en.pdf; and the meeting documents referred to therein.

AEWA, Res. ., supra note . Although multi-species action plans are not referred to in AEWA itself, see AEWA,
Res. .: Amendments to the Annexes to the Agreement (- September ), available at http://www.unep-
aewa.org/sites/default/files/document/resolution__.pdf (encouraging the development and implementation of
multi-species plans “for populations of two ormore species listed in columnAof Table when those populations share
the same habitat (ecosystem), are exposed to similar threats, and require similar measures for their conservation.”)
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the case of the latter, the provision should ideally be amended so as to explicitly
require that parties cooperate with a view to implementing management plans. In
any event, it should not be forgotten that parties to AEWA are under a broad obli-
gation to “take co-ordinated measures to maintain migratory waterbird species in a
favourable conservation status or to restore them to such status.”125 Given that both
ISSAPs and ISMPs identify measures necessary to maintain or restore the conserva-
tion status of specific species/populations, such plans arguably provide benchmarks
against which to assess whether parties are meeting this commitment in respect of
particular species.

A range of fora other than AEWA support the development of species action and
management plans as tools to conserve and manage birds. For instance, the Euro-
pean Commission regularly provides funding for the development of such plans
for the EU;126 both single species and multi-species action plans have been devel-
oped under the Conservation of Arctic Flora and Fauna (CAFF), a working group
of the Arctic Council;127 the Barcelona Convention128 and its protocols, specifi-
cally, the Protocol Concerning Specially Protected Areas and Biological Diversity in
the Mediterranean, require that parties formulate and implement action plans for
the conservation or recovery of certain species;129 and various single species action
plans have been called for and/or endorsed by the BernConvention’s StandingCom-
mittee130 and the CMS CoP.131 Therefore, species action and management plan-
ning are not unique to AEWA. Nevertheless, the Agreement provides a particularly
valuable framework for the development of such plans because, unlike some other
instruments and initiatives, it is designed to operate at the flyway level. By coordi-
nating AEWA’s planning efforts with those of other fora, plans that cover only part of
a species’ range (for instance, the area falling within the EU) can thus be expanded to
cover entire migration routes. Of course, the fact that the Agreement covers such a
large number of populations means that there are populations whose ranges extend
beyond AEWA’s clearly defined Agreement Area. In such instances, collaboration
between AEWA and the CMS can allow for the development of flyway-scale plans.
Indeed, efforts have been made to coordinate AEWA’s species action planning pro-
cess with similar processes under other instruments. For instance, the EU’s 2007

AEWA, supra note , at art. II().
European Commission, European Bird Species Action Plans, EC.EUROPA.EU, http://ec.europa.eu/environment/nature/
conservation/wildbirds/action_plans/ index_en.htm (last visited  November ); European Commission, EU
Management Plans for Huntable Species Considered to Be in Unfavourable Conservation Status, EC.EUROPA.EU,
http://ec.europa.eu/environment/nature/conservation/wildbirds/hunting/ (last visited  November ).

See generally CAFF Strategies, CONSERVATION OF ARTIC FLORA AND FAUNA [CAFF], http://www.caff.is/caff-strategies (last
visited  October ).

See generally Convention for the Protection of the Mediterranean Sea against Pollution, at ,  February , 
UNTS  [hereinafter Barcelona Convention].

Protocol Concerning Specially Protected Areas and Biological Diversity in the Mediterranean art. .,  June ,
 UNTS .

See, e.g., Bern Convention, Recommendation No.  Concerning the Conservation of European Glob-
ally Threatened Birds ( January ), available at https://wcd.coe.int/ViewDoc.jsp?id=&Site=
&BackColorInternet=BBDEE&BackColorIntranet=FFCDF&BackColorLogged=FFC.

CMS, Recommendation No. . Endorsement of Action Plans for Selected Appendix I and II Migratory Birds ( April )
available at http://www.cms.int/sites/default/files/document/Rec._E__.pdf.

http://ec.europa.eu/environment/nature/conservation/wildbirds/action_plans/
http://ec.europa.eu/environment/nature/conservation/wildbirds/hunting/
http://www.caff.is/caff-strategies
http://www.cms.int/sites/default/files/document/Rec5.1_E_0_0.pdf
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management plan for the black-tailed godwit, Limosa limosa,132 was upgraded to the
flyway level through an AEWA ISSAP, which was partially based on the EU plan.133
There have also been instances in which AEWA, the European Commission, and
the CMS have jointly initiated and provided financial support for the development
of common action plans.134 An advantage of these plans being adopted under AEWA
is that parties to the Agreement are obliged to cooperate with a view to implementa-
tion. Such a requirement is absent from the text of both the EU Birds Directive and
the CMS.

A final point regarding the relationship between AEWA’s action and manage-
ment planning processes and other international instruments is that the Bern Con-
vention’s Standing Committee (which has long encouraged inter-treaty collabora-
tion in the promotion, review, and implementation of action plans)135 has endorsed
most of the AEWA ISSAPs that target European species and has recommended
that contracting parties take note of AEWA’s first ISMP.136 Under the latter, rigor-
ous population modeling has been used to determine international hunting quo-
tas for the Svalbard population of the pink-footed goose, Anser brachyrhynchus.137
This is an exciting and innovative project insofar as it represents the first time that

See Council Directive //EEC,Management Plan for Black-tailed Godwit (Limosa limosa) – ().
Flemming Pagh Jensen et al. (compilers), International Single Species Action Plan for the Conservation of the Black-
tailed Godwit Limosa l. limosa and L.l. islandica, AEWA Technical Series No. , at  (September ) available at
http://www.unep-aewa.org/sites/default/files/publication/blacktailed_godwit_internet_.pdf.

For instance, the ISSAPs for the white-headed duck, Oxyura leucocephala, and the corncrake, Crex crex, were coopera-
tive efforts betweenAEWA, CMS, and the EuropeanCommission; the ISSAP for the red-breastedgoose,Branta ruficollis,
was a collaboration between the European Commission and AEWA; and the ISSAPs for the ferruginous duck, Aythya
nyroca, lesser flamingo, Phoeniconaiasminor, white-winged flufftail, Sarothrura ayresi, Madagascar pond-heron, Arde-
ola idea, and sociable lapwing, Vanellus gregarious, were prepared under the auspices of both AEWA and CMS. AEWA,
International Single Species Action Plan for the Conservation of theWhite-headed DuckOxyura leucocephala, CMS Tech-
nical SeriesNo. /AEWATechnical SeriesNo. (June ); AEWA, International SingleSpeciesActionPlan for theConser-
vationof theCorncakeCrex crex, AEWATechnical SeriesNo.  (June ); AEWA, International Single SpeciesActionPlan
for the Conservation of the Red-breasted Goose Branta Ruficollis, AEWA Technical Series No.  (May ); AEWA, Inter-
national Single Species Action Plan for the Conservation of the Ferruginous Duck Aythya nyroca, AEWA Technical Series
No.  (June ); AEWA, International Single Species Action Plan for the Conservation of the Lesser Flamingo Phoeni-
conaias minor, AEWA Technical Series No.  (December ); AEWA, International Single Species Action Plan for the
Conservation of the White-winged Flufftail Sarothrura ayresi, AEWA Technical Series No.  (December ); AEWA,
International Single Species Action Plan for the Conservation of theMadagascar Pond-heron Ardeola idae, AEWA Techni-
cal Series No.  (December ); AEWA, International Single Species Action Plan for the Conservation of the Sociable
Lapwing Vanellus gregarius, AEWA Technical Series No.  (May ) (respectively). Further collaboration is envisaged
in the future under Project LIFE EuroSAP (co-funded by AEWA), which aims to update several of the EU’s species action
plans, develop amulti-species action plan for grassland-breedingwaders, and establish a system for coordinating the
activities of those involved in developing and implementing species action plans in Europe. Author’s correspondence
with AEWA Secretariat and BirdLife International.

See, e.g., Bern Convention, Recommendation No.  on the Implementation of the Action Plans for Globally
Threatened Birds in Europe ( December ), available at https://wcd.coe.int/ViewDoc.jsp?id=&Site=
&BackColorInternet=BBDEE&BackColorIntranet=FFCDF&BackColorLogged=FFC.

Bern Convention, RecommendationNo. on FiveNewAction Plans forMost ThreatenedBirds in the Convention’s Area (
December ),availableathttps://wcd.coe.int/ViewDoc.jsp?id=&Site=&BackColorInternet=BBDEE&Back
ColorIntranet=FFCDF&BackColorLogged=FFC; Bern Convention, Recommendation No.  of the
Standing Committee on the Implementation of Six New Action Plans for Most Threatened Birds in the
Convention’s Area ( November ), available at https://wcd.coe.int/ViewDoc.jsp?id=&Site=
&BackColorInternet=BBDEE&BackColorIntranet=FFCDF&BackColorLogged=FFC; Bern Convention,
Recommendation No.  on the Implementation of Twenty-one New or Revised Action Plans for Most Threat-
ened Birds in the Convention’s Area ( December ), available at https://wcd.coe.int/ViewDoc.jsp?
id=&Site=&BackColorInternet=BBDEE&BackColorIntranet=FFCDF&BackColorLogged=FFC.

AEWA, International Species Management Plan for the Svalbard Population of Pink-footed Goose Anser brachyrhynchus,
AEWA Technical Series No.  (May ); see also AEWA, AEWA International Working Group for the Pink-footed Goose,
AEWA.INFO, http://pinkfootedgoose.aewa.info/ (last visited  October ).

http://www.unep-aewa.org/sites/default/files/publication/blacktailed_godwit_internet_0.pdf
http://pinkfootedgoose.aewa.info/
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European countries have attempted to achieve adaptive harvest management138 at
the flyway level. It thus provides a test case for the feasibility of this approach for
other species.

4. The evolution of AEWA’s coverage and requirements

4.1 AEWA’s flexibility to evolve over time

Human understanding of environmental problems and appropriate response mea-
sures is continuously changing, as are the nature and extent of environmental prob-
lems themselves. It is thus necessary for environmental treaties to include mecha-
nisms that enable them to evolve over time.139 Most contemporary MEAs include
a provision that specifies that amendments to the treaty text may be adopted by a
qualifiedmajority of the parties present and voting; that amendments, once adopted,
will enter into force after the deposit of a set number of instruments of acceptance;
and that, once they have entered into force, amendments will bind only those par-
ties that have deposited such instruments.140 Such amendment processes are cum-
bersome and lengthy, and they are thus generally inappropriate for regular use or
for achieving rapid responses to emerging threats. However, it is possible for flex-
ibility to be achieved through other means. AEWA’s flexibility is one of the most
impressive features of the Agreement and distinguishes it from many MEAs out-
side the CMS Family. This flexibility is facilitated by AEWA’s use of annexes, which
form an integral part of the Agreement,141 defining its geographic scope (Annex 1),
defining its species coverage (Annex 2), and specifying actions that parties are
required to take in relation to priority species and issues (Annex 3). Amendments to
AEWA’s annexes are adopted by a two-thirdsmajority of the parties present and vot-
ing, and they enter into force for all parties 90 days after adoption, except for parties
that have entered a reservation with respect to the amendment.142 This procedure
is significantly less onerous than the procedure for amending the Agreement text
itself.143

Thus far, the AEWA MoP has made several amendments to Annexes 2 and 3.
The significance of these amendments and the reservations entered by parties in
respect thereof are discussed below. By amending Annex 1, the MoP could rede-
fine the Agreement Area to encompass additional multi-species flyways, thereby
expanding AEWA’s geographic influence. Indeed, range states of the CAF Action

As defined in AEWA, supra note , para. .., n..
See further M.J. Bowman, The Multilateral Treaty Amendment Process—A Case Study,  INT’L & COMP. L.Q. , 
().

E.g., Ramsar Convention, supra note , at art.  bis; CMS, supra note , at art. X; CITES, supra note , at art. XVII; CBD,
supra note , at art. ; see also Vienna Convention on the Law of Treaties art. , May ,  UNTS .

AEWA, supra note , at art. I().
Id. at art. X() (this procedure also applies to the adoption of any additional annexes).
See id. at art. X().
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Plan144 have expressed their desire for the Plan to be incorporated into AEWA.145
However, no formal proposal to this effect has yet been presented to the AEWA
MoP.

4.2 Evolving taxonomic coverage

As explained above, AEWA applies only to the species of waterbirds listed in Annex
2 to the Agreement, and the provisions of the AEWA Action Plan apply only to
populations listed in Table 1 of Annex 3. When AEWA was first adopted, Annex
2 included 170 species, only 59 of which were initially covered by Table 1 (these
being mostly Anatidae).146 In recognition of the fact that most of the conserva-
tion measures required by the Action Plan are relevant to a broad range of species,
the first session of the AEWAMoP (MoP1) expanded the Action Plan’s application
by amending Table 1 to cover all species listed in Annex 2.147 Revised versions of
Table 1, which keep the Table aligned with Annex 2 and update the conservation
statuses of listed populations, have been adopted at subsequent MoPs.148

At MoP2, 65 species were added to Annex 2,149 with the intention being for
AEWA to cover all species of migratory waterbirds occurring within the Agreement
Area, regardless of their conservation status.150 This approach, while similar to that
of the Bern Convention, differs from the approach taken by the CMS and CITES,
which (while using lists of species that are amended at eachCoP) only provide direct
protections for species that are endangered or at risk of becoming endangered.151
While AEWA’s definition of “waterbirds” is based on the Ramsar Convention’s defi-
nition of “waterfowl,”152 the AEWAMoP’s interpretation of which species qualify as
waterbirds has thus far been more conservative than that of the Ramsar CoP, which
includes even wetland-related raptors and owls.153 The Agreement has, however,

See generally CAF,Meeting to Conclude and Endorse the Proposed Central Asian Flyway Action Plan to ConserveMigratory
Waterbirds and Their Habitats, CMS/CAF/Inf. ( April ).

CMS, Final Declaration of theMeeting to Negotiate the Legal and Institutional Framework for the Central Asian Flyway for
MigratoryWaterbirds, at Annex , UNEP/CMS/CAF/REPORT ( December ); see also Trouwborst (), supra note
, at  (on the possibility of expanding AEWA’s geographic scope in the polar regions).

Derek A. Scott, Proposed Amendments to the Action Plan (draft), at annex , UNEP/AEWA/MOP. ( August ).
AEWA, Res. .: Amendments to the Action Plan, at preambular para.  (- October ), available at
http://www.unep-aewa.org/sites/default/files/document/r_.pdf.

AEWA, Res. ., supra note , at ; AEWA, Res. .: Amendments to the Annexes to the Agreement, at
 (- September ), available at http://www.unep-aewa.org/sites/default/files/document/res__
amendments_aewa_annexes_final_.pdf; AEWA, Res. ., supra note , at app. II; AEWA, Res. .: Adop-
tion of Amendments to the AEWA Annexes, at app. II (- November ), available at http://www.unep-
aewa.org/sites/default/files/document/aewa_mop_res_adoption_amend_en_.pdf. The scientific names of
several Annex  species were also amended at MoP. AEWA, Res. ., supra note . Further amendments were
necessary at MoP as a result of the MoP’s adoption of a new standard reference for waterbird species taxonomy and
nomenclature. AEWA, Res. ., supra note .

AEWA, Res. ., supra note .
Scott, supra note , at .
Admittedly, CITES’ application can (by listing on Appendix III) also be unilaterally extended to species that are the
subject of national protections, though the Convention’s protections in respect of such species are significantly less
stringent than its protections in respect of Appendix I and II species, and fail even to require that trade occur at a
sustainable level. Compare CITES, supra note , at arts. III-IV with id. at art. V.

Ramsar Convention, supra note , at art. () (defining “waterfowl”as “birds ecologically dependent on wetlands”).
Ramsar Convention, Strategic Framework and Guidelines for the Future Development of the List of Wetlands of Interna-
tional Importance of the Convention on Wetlands, at  (), available at http://archive.ramsar.org/pdf/key_guide_
list_e.pdf.

http://archive.ramsar.org/pdf/key_guide_
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always applied to several species traditionally considered to be seabirds,154 and, at
MoP4, Annex 2 was amended to include an additional 20 seabird species.155 There
has also been some discussion about whether to develop the Agreement to cover
additional taxonomic groups that rely on wetlands, such as birds of prey and passer-
ines.156 Indeed, it has even been suggested that AEWA’s scope might, in the future,
be expanded so that the Agreement encompasses all CMS MoUs and Action Plans
relating to African-Eurasian birds, thus becoming a framework birds Agreement for
this region.157

4.3 Evolving conservation commitments

It is fairly common for MEAs to stipulate a less cumbersome procedure for amend-
ing annexes than for amending their core provisions.158 However, in the case of
wildlife treaties outside the CMS Family, annexes tend to be used primarily to list
species in respect of which parties are required to take conservation measures.159
AEWA and several of the Bonn Convention’s other ancillary agreements are thus
distinctive insofar as their annexes also include an elaborate collection of conserva-
tion commitments.160

That AEWA’s Action Plan was designed to be a living document, which evolves
over time, is clear from Article IV(2), which requires that the Action Plan be
reviewed at each MoP. Since AEWA’s entry into force, the MoP has added detail to
several Action Plan provisions so as to provide parties with more concrete guid-
ance regarding the content of their obligations.161 Provisions have further been

See generallyAEWA, Final Act of theNegotiationMeeting to Adopt the Agreement on the Conservation of African-Eurasian
MigratoryWaterbirds (June ).

AEWA, Res. ., supra note , at .
See, e.g., AEWA, Res. ., supra note , at  (calling on the Technical Committee to consider, inter alia, “the extent to
which the existing Action Plan is adequate in its scope to address differing conservation problems faced by birds of
prey, passerines and other taxonomic groups using wetlands”).

CMS, Res. .: Guidance on Global Flyway Conservation and Options for Policy Arrangements, at , (– Novem-
ber ), available at http://www.cms.int/sites/default/files/document/__flyways_e__.pdf; CMS, Res. .:
Programme of Work on Migratory Birds and Flyways, at Annex , action , (- November ), available at
http://www.cms.int/sites/default/files/document/Res___PoW_on_Migratory_Birds__Flyways_En.pdf. CMS, Pol-
icy Options for Migratory Bird Flyways, at −, UNEP/CMS/ScC/Inf..b ( April ).

E.g., CITES, supra note , at arts. XV−XVII; CMS, supra note , at arts. X−XI; Bern Convention, supra note , at arts.
−.

See CITES, supra note , at apps. I−III; CMS, supra note , at app. I; Bern Convention, at supra note , at Annexes I−III
(Annex IV is more substantive, listing prohibited means and methods of exploitation).

Legally binding Action Plans, or “Conservation Plans,”are also annexed to ACAP, supra note , at Annex ; ACCOBAMS,
supra note , at Annex ; Agreement on the Conservation of Gorillas and Their Habitats, October , UNTS I-
. A Conservation andManagement Plan is additionally attached to the Agreement on the Conservation of Small
Cetaceans of the Baltic, North East Atlantic, Irish and North Seas, at Annex,  March ,  UNTS . However,
unlike the plans annexed to other CMS Agreements, this plan is subject to the same amendment procedure as the
Agreement text. Id. at art. ()().

At MoP, paragraph ..(b) (which requires parties to regulate modes of taking in respect of column B populations)
was amended to include a (non-exhaustive) list of indiscriminate or otherwise problematic modes of take which par-
ties must prohibit; paragraph ..(b) (which allows parties to grant exemptions to various prohibitions for reasons of
“overriding public interest”) was amended to define the meaning of “overriding public interest” in this context; and
paragraph . (on habitat rehabilitation and restoration) was amended to include a list of causes of habitat degra-
dation, which may necessitate rehabilitation/restoration. AEWA, Res. ., supra note , at app. I; Proposals to the th
Session of theMeeting of the Parties, supra note , at −, .
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amended or introduced to address threats faced by groups of species that previ-
ously had not been covered by AEWA,162 as well as new/emerging threats to water-
birds in the Agreement Area.163 Interestingly, the MoP has also shown a willing-
ness to remove discretionary language from the Action Plan and to add text that
strengthens parties’ obligations. Thus far, this has been done in respect of provi-
sions on the introduction of non-native species,164 the regulation of problematic
modes of take,165 and the hunting of Column A populations.166 The significance of
this is that, although several of the Action Plan’s provisions are phrased in quali-
fied wording, the Action Plan has the potential to evolve into a stronger legal doc-
ument. The same cannot be said of the detailed, yet non-binding, recommenda-
tions and resolutions adopted by the decision-making bodies ofMEAswith qualified
provisions.

Of course, while the Action Plan has the potential to develop into a stronger
legal instrument, the opposite is also true, as it is possible for the MoP to weaken
the Action Plan’s provisions or to delete them altogether.167 Thus far, amendments
that might be considered to have weakened parties’ obligations have included the
removal of a specified timeframe within which parties are to endeavor to phase out

Following the addition, at MoP, of new species to Table , paragraphs .., .., and .. of the Action Plan required
amendment (to address the potential for conflicts between human activities and the various fish-eating birds now
covered by AEWA), as did paragraph .. (to address the needs of the colonially nesting birds now covered by the
Agreement). When additional species of seabirds were added to Annex  and Table  at MoP, paragraphs .., ..,
.., and ..were added to the Action Plan to address threats resulting from human activities in the marine envi-
ronment. AEWA, Res. ., supra note , at ; AEWA, Res. ., supra note , at −; AEWA, Proposed Amendments to
the Action Plan, at −, UNEP Doc. AEWA/MOP. (April ); AEWA, Proposals for Amendment to the Annexes to the
Agreement, at −, UNEP Doc. AEWA/MOP. ( August ).

At MoP, paragraph .. was added to the Action Plan to address the threats posed by marine and fresh-
water aquaculture. AEWA Res. ., supra note , at −; Proposals for Amendment to the Annexes of the
Agreement, supra note , at –. At MoP, paragraph .. was added, addressing lead fishing weights.
AEWA Res. ., supra note , at app. I para. ... In Resolution ., the MoP highlighted the “need to
include relevant actions related to climate change impacts and adaptation in the Agreement’s Action Plan.”
AEWA, Res. .: Climate Change and Migratory Waterbirds, (- October ), available at http://www.unep-
aewa.org/sites/default/files/document/res__climate_change_.pdf. Thus far, the only Action Plan provision to
make explicit reference to climate change is paragraph . (on the rehabilitation and restoration of degraded habitat).
Given the significance of climate change for migratory species and the increasing attention that this threat is attract-
ing from the AEWA MoP, one might expect the Action Plan text to include a greater emphasis on climate change
in the future. See AEWA, Res. .: The Effects of Climate Change on Migratory Waterbirds (- September ),
available at http://www.unep-aewa.org/sites/default/files/document/res__climate_change_final_.pdf; AEWA,
Res. .: Climate Change and Adaptation Measures for Waterbirds (- May ), available at http://www.unep-
aewa.org/sites/default/files/document/res___climate_change_.pdf; AEWA, Res. .: Updated Advice on
Climate Change Adaptation Measures for Waterbirds (- November ), available at http://www.unep-
aewa.org/sites/default/files/document/aewa_mop_res_climatechange_en.pdf.

At MoP, the words “if they consider it necessary”were removed from paragraphs .. and .. (on the introduction
of non-native species), thus changing the nature of these provisions from discretionary tomandatory. AEWA, Res. .,
supra note , at app. I, paras. ..–.. See also Proposals to the th Session of the Meeting of the Parties, supra note
, at −.

Theamendmentof paragraph ..(b) strengthened theActionPlan insofar as the amendedprovisionobligatesparties
to actually prohibit certain modes of take, rather than simply regulating them. “Regulation” can obviously include a
range ofmeasures (for instance, permitting requirements) that fall short of complete prohibition. See supra discussion
in note .

MoP created a newColumnA category for Near Threatened species that are pertinent for international action but are
not already covered by a higher categorization and amended paragraph .. of the Action Plan to require that their
hunting occur only within the framework of ISSAPs. See AEWA, Res. ., supra note , at app. I; Proposals to the th
Session of theMeeting of the Parties, supra note , at −.

The only provision to be deleted thus far was paragraph .., on the use of poisoned baits. AEWA, Res. ., supra
note , at app. I para. ... However, the use of poisoned baits is now prohibited under paragraph ..(b), so this
amendment did not weaken the Action Plan. Id. at para. ..(b)
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the use of lead shot for hunting in wetlands168 and the removal of the requirement
that hunting of asterisk-markedColumnApopulations occur onlywhere such hunt-
ing is a “long-established cultural practice.”169 However, both of these amendments
were well justified,170 and neither appears to have far-reaching practical implica-
tions, since the lead shot provision has, in any event, always been qualified by the
word “endeavour,” the “long-established cultural practice” terminology was broad
enough to cover a wide range of hunting activities, and only three Column A pop-
ulations are currently marked with an asterisk.171

4.4 Reservations

Of perhaps greater concern than the MoP’s ability to weaken the Action Plan is
the ability of individual parties to enter reservations at the time of ratification in
respect of “any species covered by the Agreement or any specified provision of the
Action Plan.”172 Reservations may further be entered in respect of amendments to
the Agreement’s annexes.173 Although it is fairly common for conservation treaties
to permit reservations in respect of their annexes,174 allowing reservations obviously
has the potential to frustrate the achievement of an instrument’s objectives. Thus
far, parties to AEWA have used their ability to enter reservations somewhat spar-
ingly.While Finland and Iceland have declared that the hunting restrictions required
by the Action Plan will not apply to certain species,175 these reservations have not
gone so far as to completely exclude species from the Agreement’s application. Thus,
while the countries in question may not be required to implement the specific tak-
ing restrictions prescribed by the Action Plan, they remain under a broad obliga-
tion (per Article III.2(b) of the Agreement text) to ensure that use is sustainable.
Denmark, the EU, Finland, and Sweden have also entered reservations against the

Paragraph .. of the Action Plan originally required that parties “endeavour to phase out the use of lead shot
for hunting in wetlands by the year .” Once the year  had passed, this deadline became redundant,
making it desirable to amend the provision. AEWA, Res. ., supra note , at ; Proposals for Amendment to
the Annexes of the Agreement, supra note , at . The amended paragraph .. requires parties to “endeavour
to phase out the use of lead shot for hunting in wetlands as soon as possible in accordance with self-imposed
and published timetables.” The replacement of a fixed time period with wording that allows parties to set their
own deadlines diluted the obligation in this provision. Note, however, that at the same MoP that adopted this
amendment, a Strategic Plan was adopted that identifies the phase out of lead shot by all parties as a target to
be achieved by . AEWA, AEWA Strategic Plan –, at  (September ), available at http://www.unep-
aewa.org/en/documents/strategic-plan. This was extended to  through AEWA, Res. .: Extension and Revision
of the AEWA Strategic Plan and the AEWA Plan of Action for Africa (- November ), available at http://www.unep-
aewa.org/sites/default/files/document/aewa_mop_res_ext_rev_sp_poaa_en_.pdf.

Originally, paragraph .. of the Action Plan required parties to prohibit the taking of birds and eggs of Column A
populations but provided an exception for asterisk-marked populations in Categories  and , which could be hunted
on a sustainable use basis where such hunting was a “long-established cultural practice.” At MoP, the term “long-
established cultural practice”was deleted fromparagraph .. because it was considered to be too vague for practical
application. The amendment thus broadened the hunting activities that are permissible under this provision. AEWA,
Res. ., supra note , at app. I; Proposals to the th Session of theMeeting of the Parties, supra note , at −.

See supra discussion in notes –.
AEWA, supra note , at Annex , tbl. .
Id. at art. XV.
Id. at art. X().
See, e.g., CMS, supra note , at arts. XI(), XIV(); CITES, supra note , at arts. XV(), XVI(), XXIII().
AEWA, Report of the AEWADepositary, at −, UNEP Doc. AEWA/StC . ( September ) (more recently included in
UNEP/AEWA/MOP. ()).

http://www.unep-aewa.org/en/documents/strategic-plan


JOURNAL OF INTERNATIONAL WILDLIFE LAW & POLICY 43

up-listing of certain populations from Column B of Table 1 to Column A.176 Again,
this does not mean that these populations are not covered by AEWA, but rather that
the stricter obligations attached to a Column A listing will not apply to the parties
that have entered reservations.

Several parties have entered reservations in respect of the Action Plan’s provision
on the phasing out of lead shot for hunting in wetlands.177 However, all but one
of these reservations are for a limited period or in respect of a limited area.178 In
addition, parties remain under a broad obligation to “maintain migratory waterbird
species in a favourable conservation status or to restore them to such a status”179 and,
to this end, to ensure that the use of both waterbirds and their habitats is sustainable.
For countries in which the use of lead shot is having a significant impact on water-
bird populations, AEWA thus arguably requires that measures be taken to address
this impact, regardless of whether a reservation is in place in respect of paragraph
4.1.4 of theAction Plan. This example illustrates just how important it is that AEWA,
while permitting reservations in respect of the Action Plan, does not allow general
reservations in respect of the Agreement text.180 Of course, the reservation process
does allow the requirements of AEWA’s Agreement text to be avoided in respect of
specific species. However, no party has yet used reservations in this manner.

One advantage of allowing reservations in respect of the Action Plan is that this
provides flexibility for parties whose domestic laws require an internal approval pro-
cess for new international obligations that takes longer than the 90 days after which
Action Plan amendments enter into force. Indeed, it is for this reason that the Czech
Republic has entered reservations in respect of amendments.181 The reservation
process can also be used to quell the concerns of prospective parties about specific
commitments that are not feasible to implement within their jurisdictions. One of
the most significant gaps in AEWA’s membership is currently the Russian Federa-
tion, which provides breeding grounds for numerous waterbird species.182 At a 2013
high-profile meeting to discuss Russia’s potential accession to the Agreement, it was
noted that AEWA’s process for reservations allows for “the concerns raised about the
possible negative consequences of the accession of the Russian Federation toAEWA”
to be taken into consideration in the accession process,183 and a list of possible reser-
vations was developed.184

Id. at −.
AEWA, supra note , at Annex , para. ...
See Report of the AEWADepositary, supra note , at −.
AEWA, supra note , at art. II().
Id. at art. XV.
Report of the AEWADepositary, supra note .
See BOERE, supra note , at – (discussing the history of Russia’s relationship with AEWA).
Resolution adopted at the International Seminar on the issue of accession to AEWA in the framework of the CMS (
August ), paras. – (copy on file with author).

List of possible special reservations concerning Annex III (AEWA Action Plan) and Table  (the status of the populations of
migratory waterbirds) in accordance with AEWA paragraph XV, emerging from the International Seminar on the issue
of accession to AEWA in the framework of the CMS () (copy on file with author).



44 LEWIS

5. Mechanisms to guide, monitor, and facilitate implementation

5.1 Overview of AEWA’s institutional framework

Although a treaty’s success is obviously influenced by its substantive provisions, con-
crete legal obligations alone are likely to be ineffective if not supported by a satisfac-
tory institutional framework. Having examined the nature and flexibility of AEWA’s
substantive provisions, the Agreement’s institutions and the progress that these have
made in terms of guiding, monitoring, and facilitating implementationmust thus be
considered.

AEWA’s Agreement text provides for a MoP (sessions of which are convened tri-
ennially), Secretariat, and Technical Committee,185 and a Standing Committee was
established by resolution in 2002.186 While this institutional structure is similar to
that of most contemporary MEAs, the Agreement is more inclusive of NGOs than
many other treaties insofar as it formally includes representatives of three NGOs as
members of its Technical Committee.187 Insofar as prioritized ISSAPs and ISMPs are
concerned, implementation is coordinated and monitored by International Species
Working Groups (ISWGs), the establishment of which is overseen by the AEWA
Secretariat.188 However, such groups can be established only where organizations or
governments are willing to coordinate, or at least fund, their activities.189 The most
advanced group thus far established is the ISWG for the lesser white-fronted goose,
Anser erythropus, the coordinator of which is based in the AEWA Secretariat and
funded by the Norwegian Environment Agency.190 For species in respect of which
ISWGs are not considered necessary, less formal species expert groups have been
developed, based on existing cooperation networks.191

AEWA, supra note , arts. VI–VIII.
AEWA, Res. .: Institutional Arrangements: Standing Committee, at  (– September ), available at

http://www.unep-aewa.org/sites/default/files/document/resolution__.pdf.
AEWA, supra note , at art. VII.(b) (“One representative from the [IUCN], one from the International Waterfowl and
Wetlands Research Bureau (IWRB) [(nowWetlands International)][,] and one from the International Council for Game
and Wildlife Conservation (CIC)”). Representatives from a broader range of NGOs are permitted to participate as
observers at meetings of the AEWA Technical Committee, Standing Committee, and MoP. AEWA, supra note , at art.
VI(); AEWA, Modus Operandi of the AEWA Technical Committee, at  (– May ), available at http://www.unep-
aewa.org/sites/default/files/basic_page_documents/tc_modus_operandi_approved_by_mop_en_rev_.pdf
(rule ); AEWA, Rules of Procedure of the AEWA Standing Committee, at – (– September ),
available at http://www.unep-aewa.org/sites/default/files/basic_page_documents/stc_rules_of_ proce-
dure_adopted%by%stc.pdf (rule ); see also Margi Prideaux, Wildlife NGOs and the CMS Family: Untapped
Potential for Collaborative Governance,  J. INT’L WILDLIFE L. & POL’Y ,  () (noting that, despite AEWA being
one of the CMS’s oldest agreements, “it has one of the strongest records of sustained NGO involvement”).

AEWA, AEWA International Species Working Groups, http://www.unep-aewa.org/en/workinggroup/aewa-
international-species-working-groups-iswg (last visited  November ).

AEWA, AEWA International Species Working Group Coordinators: Fact Sheet, in OVERVIEW ON THE STATUS OF PREPA-
RATION AND IMPLEMENTATION OF AEWA ISSAPS AND ISSMPS AS WELL AS MULTI-SPECIES ACTION PLANS , at ,
UNEP/AEWA/MoP. ( September ).

See AEWA, About – The Lesser White-fronted Goose, AEWA INTERNATIONAL WORKING GROUP FOR THE LESSER WHITE-
FRONTED GOOSE, http://lesserwhitefrontedgoose.aewa.info/ (last visited  November ).

AEWA, AEWA International Species Expert Groups (ISEG), http://www.unep-aewa.org/en/workinggroup/aewa-
international-species-expert-groups-iseg (last visited  November ).

http://www.unep-aewa.org/sites/default/files/basic_page_documents/tc_modus_operandi_approved_by_mop5_en_rev_012015.pdf
http://www.unep-aewa.org/sites/default/files/basic_page_documents/stc_rules_of_
http://www.unep-aewa.org/en/workinggroup/aewa-international-species-working-groups-iswg
http://lesserwhitefrontedgoose.aewa.info/
http://www.unep-aewa.org/en/workinggroup/aewa-international-species-expert-groups-iseg
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5.2 Guiding implementation

While it is possible for the AEWA MoP to clarify the content of parties’ obliga-
tions through additions to the Action Plan, more detailed guidance documents take
the form of non-binding resolutions and “Conservation Guidelines.”192 The resolu-
tions adopted by the first two MoPs focused primarily on administrative and insti-
tutional issues, with the only substantive conservation issue addressed via resolu-
tion at these meetings being the use of lead shot for hunting in wetlands193 (a long-
standing concern of European countries, though not a pressing issue for all parts of
the Agreement Area).194 The resolutions adopted at subsequent MoPs have focused
increasingly on substantive issues and have also had a less Eurocentric focus, with
the issues addressed including climate change, avian influenza, power lines, agro-
chemicals, extractive industries, non-native species, renewable energy, sustainable
use, and threats in the marine environment.195 In addition, 15 conservation guide-
lines, covering a broad range of issues, have thus far been adopted to assist parties
to implement AEWA.196 Despite being a relatively young instrument, AEWA has
thus facilitated the development of a substantial body of guidance on the conser-
vation and management of waterbirds and their habitat. Some of this guidance has
been praised for taking a more progressive approach than other instruments. For
instance, Trouwborst has concluded that “AEWA currently represents ‘best practice’
among the twenty-six CMS daughter instruments in respect of the adaptation of
species to climate change.”197

Potential, of course, exists for overlap between AEWA’s guidance materials and
the guidance developed under other MEAs or international organizations. Indeed,

See AEWA, supra note , at art. IV., Annex , para. ..
AEWA, Res. .: Phasing Out of Lead Shot in Wetlands (- October ), available at http://www.unep-
aewa.org/sites/default/files/document/r_.pdf; AEWA, Res. .: Phasing out Lead Shot for Hunting inWetlands (-
September ), available at http://www.unep-aewa.org/sites/default/files/document/resolution__.pdf. Seealso
AEWA, Res. .: Phasing Out Lead Shot for Hunting in Wetlands (- September ), available at http://www.unep-
aewa.org/sites/default/files/document/res__phasing_out_lead_shot_final_.pdf.

BOARDMAN, supra note , at .
AEWA, Res. ., supra note ; AEWA, Res. .: Avian Influenza (- October ), available at http://www.unep-
aewa.org/sites/default/files/document/res__avian_influenza_.pdf; AEWA, Res. ., supra note ; AEWA,
Res. .: Responding to the Threat of Highly Pathogenic Avian Influenza HN (- September ), avail-
able at http://www.unep-aewa.org/sites/default/files/document/res__responding_threat_ai_final_.pdf;
AEWA, Res. ., supra note ; AEWA, Res. ., supra note ; AEWA, Res. .: Waterbirds,
Wetlands and the Impacts of Extractive Industries (- May ), available at http://www.unep-
aewa.org/sites/default/files/document/res___wb_and_extractives_.pdf; AEWA, Res. .: Impact of Invasive
Alien Aquatic Weeds on Waterbird Habitats in Africa (- May ), available at http://www.unep-aewa.org/sites/
default/files/document/res___inv_weeds_.pdf; AEWA, Res. .: Renewable Energy and Migra-
tory Waterbirds (- May ), available at http://www.unep-aewa.org/sites/default/files/
document/res___renewable_energy_and_mwb_.pdf; AEWA, Res. .: Conservation and Sus-
tainable Use of Migratory Waterbirds (- November ), available at http://www.unep-
aewa.org/sites/default/files/document/aewa_mop_res_cons_sust_use_mwb_en.pdf; AEWA, Res. ., supra
note ; AEWA, Res. .: Improving the Conservation Status of African-Eurasian Seabirds (- November ),
available at http://www.unep-aewa.org/sites/default/files/document/aewa_mop_res_seabirds_en.pdf; AEWA,
Res. .: Addressing Impacts of Renewable Energy Deployment on Migratory Waterbirds (- November ), avail-
able at http://www.unep-aewa.org/sites/default/files/document/aewa_mop_res_energy_en.pdf; AEWA, Res.
.: Avoiding Additional and Unnecessary Mortality for Migratory Waterbirds (- November ), available at
http://www.unep-aewa.org/sites/default/files/document/aewa_mop_res_mortality_en.pdf.

See generally AEWA, Technical Publications, www.unep-aewa.org/en/publications/technical-publications (last visited
 November ) (providing links to AEWA’s technical publications, including Conservation Guidelines).

Trouwborst (), supra note , at .
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several parties have raised the “considerable overlap” in guidance as a justification
for failure to make use of AEWA’s Conservation Guidelines.198 Overlap is obvi-
ously problematic if guidelines on the same topic conflict with one another or where
efforts have been duplicated and scarce resources thus arguably wasted. The AEWA
Action Plan recognizes the importance of “ensur[ing], where possible, coherence
with guidelines approved under other international instruments,” but it is silent on
avoiding duplications.199 Nevertheless, a perusal of AEWA’s Conservation Guide-
lines reveals that these generally attempt not to duplicate but rather to comple-
ment and build on existing guidance documents (to which readers are frequently
referred in the AEWA guidelines) by providing detail on how to address particular
issues from a waterbird conservation perspective specifically.200 A similar approach
is seen in MoP resolutions, which refer to relevant resolutions of other MEAs201
and, in some instances, urge parties to apply guidance adopted under such MEAs
rather than providing additional guidance.202 Recently, efforts have also been made
to develop common guidance to serve the purposes of several MEAs.203 Where fea-
sible, it would certainly seem desirable to pursue this route, thereby avoiding a pro-
fusion of guidance documents on similar issues, while additionally ensuring that
the needs of waterbirds are taken into consideration in guidance endorsed by other
MEAs.

A final point regarding AEWA’s guidance documents is that theMoP has adopted
a Strategic Plan, which is intended to guide the Agreement’s implementation for
the period 2009–2018204 and, to this end, identifies a series of objectives and
targets, as well as quantifiable indicators for measuring progress towards each

See AEWA (prepared by UNEP/WCMC), Analysis of AEWA National Reports for the Triennium –, at ,
UNEP/AEWA/MOP. ( April ), available at http://www.unep-wcmc.org (more recently discussed in the –
 version, in Doc. UNEP/AEWA/MOP. ()).

AEWA, supra note , at Annex , para. ..
For instance, the fact that AEWA’s guidelines on translocation are intended to complement the IUCN Guidelines on

this topic is explicitly recognized in the document’s title. SeeAEWA, AEWAConservationGuidelinesNo. : Guidelines for
the Translocation of Waterbirds for Conservation Purposes: Complementing the IUCN Guidelines, AEWA Technical Series
No.  (May ).

See, e.g, AEWA, Res. .-. (- May ), available at http://www.unep-aewa.org/en/meeting/th-session-
meeting-parties-aewa (referring parties to various resolutions of the Bonn, Ramsar, and Bern Conventions).

See id. at Res. ., ., . (urging parties to apply various guidance developed under the Ramsar Convention); see
also AEWA, Res. ., supra note  (urging the utilization of various CMS guidance); AEWA, Res. ., supra note 
(calling for compliance with recommendations of RFMOs).

See, e.g., AEWA/CMS/Memorandum of Understanding on the Conservation of Migratory Birds of Prey in
Africa and Eurasia (Raptors MoU), AEWA Conservation Guidelines No. : Guidelines on How to Avoid or Mit-
igate Impact of Electricity Power Grids on Migratory Birds in the African-Eurasian Region () (AEWA Tech-
nical Series No. , CMS Technical Series No. , and CMS Raptors MOU Technical Series No. ; illustrating
a collaboration between AEWA, CMS, and the Raptors MoU); see also CMS/AEWA, Renewably Energy Tech-
nologies and Migratory Species: Guidelines for Sustainable Deployment, at , UNEP/CMS/COP/Doc.... (
October ); CMS, Res. .: Renewable Energy and Migratory Species, at –, (- November ), avail-
able at http://www.cms.int/sites/default/files/document/Res___Renewable_Energy_E.pdf; AEWA, Res.
.: Revision and Adoption of Conservation Guidelines (- November ) available at http://www.unep-
aewa.org/sites/default/files/document/aewa_mop_res_cons_guidelines_en.pdf (illustrating collaboration
between the CMS and AEWA, with the International Renewable Energy Agency and BirdLife International also
contributing). The scientific bodies of AEWA and the Ramsar Convention have collaborated in producing a “guide
to guidance” on issues surrounding extractive industries. AEWA, Res. ., supra note , at . Also, they have been
encouraged to work with one another and the CMS Scientific Council to develop common guidance relating to
climate change. AEWA, Res. . , supra note , at -.

AEWA, Res. .: Adoption of Strategic Plan for - and Online National Report Format, at - (-
September ), available at http://www.unep-aewa.org/sites/default/files/document/res__adoption_
strategic_plan_online_format_final_.pdf (read with AEWA, Res. ., supra note ).

http://www.unep-wcmc.org
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target’s achievement. The linkage of these targets and indicators to a specified time-
frame is important, given that neither AEWA’s Agreement text nor its Action Plan
prescribes deadlines by which the Agreement’s objectives are to be met.

5.3 Monitoring implementation

.. National reports
Like other MEAs, AEWA relies heavily on self-reporting as a means of gather-
ing the information necessary to review national implementation.205 The non-
submission of national reports has been a challenge for the Agreement,206 as has
the late submission of reports207 and the submission of incomplete reports.208 In
2008, a new Online Reporting System (ORS) was introduced,209 which it is hoped
will reduce parties’ reporting burden over time by allowing the retrieval of responses
for future reporting cycles and potentially facilitating the sharing of questions across
treaties.210 While AEWA subsequently experienced an increase in overall submis-
sion rates for MoP5, submissions decreased during the MoP6 reporting cycle, in
which only 55 percent of the reports due were received,211 severely constraining the
MoP’s ability to assess AEWA’s implementation and effectiveness.

.. International reviews
AEWA’s implementation is also monitored via a series of international reviews that
the Agreement’s Secretariat is required to prepare in coordination with the Techni-
cal Committee and parties. The Action Plan prescribes a list of issues that must be
covered by international reviews as well as the intervals at which each review must
be updated.212 Thus far, international reviews have been prepared on all but two of

See AEWA, supra note , at art. V(c), Annex , paras. .., ., .., .., .., ...
While submissions have improved over time, there remain some parties that have never submitted a national report.

Analysis of AEWA National Reports for the Triennium –, supra note , at .
Noted in AEWA, Res. .: National Reporting and Online Reporting System, at  (- May ) available at

http://www.unep-aewa.org/sites/default/files/document/res___nr_ors_.pdf.
Aperusal of thenational reports submitted for eachMoP reveals numerousgaps. For theMoP reporting cycle, Jordan,

for instance, submitted a report of only  pages (in comparison, the longest report was  pages), which included
virtually no information on the status of AEWA species within its territory. See generally AEWA, Meetings of Parties,
UNEP-AEWA.ORG, www.unep-aewa.org/en/meetings/meetings-of-parties (last visited  November ) (providing
links to national reports for each MoP) [hereinafter AEWAMeetings of Parties].

AEWA, Res. ., supra note , at ; see also AEWA, Res. .: Development of an Online National Report
Format, at  (- October ), available at http://www.unep-aewa.org/sites/default/files/document/
res__online_reporting_.pdf.

Although AEWA was the first MEA to use the ORS and was closely involved in this tool’s development, the sys-
tem has subsequently been customized for use by several other treaties (see UNEP, Sourcebook of opportunities
for enhancing cooperation among the biodiversity-related conventions at national and regional levels  (), avail-
able at http://www.unep.org/ecosystemmanagement/Portals//Documents/cooperation-sourcebook-biodiversity-
conventions.pdf).

AEWA (prepared by UNEP/WCMC), Analysis of AEWA National Reports for the Triennium -, at ,
UNEP/AEWA/MOP. (Sept. , ), available at http://www.unep-aewa.org/sites/default/files/document/
mop__analysis_nr_-.pdf.

AEWA, supra note , at Annex , paras. ., .. Initially, paragraph . called for all reviews to be updated at intervals of
nomore than three years. However,MoP adjusted the requisite frequency of updates to a less onerous andmore cost-
effective level. AEWA, Res. ., supra note ; Proposals for Amendment to the Annexes of the Agreement, supra note
. The only review that needs to be updated for every MoP is thus the review of the status and trends of waterbird
populations.

http://www.unep.org/ecosystemmanagement/Portals/7/Documents/cooperation-sourcebook-biodiversity-conventions.pdf
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the prescribed issues:213 the networks of sites used by AEWA populations (although
a draft review has been prepared on this issue,214 funding constraints have delayed
its finalization)215 and gaps in information from surveys.

Rather than being limited to parties’ responses in their national reports, the
sources of information for AEWA’s international reviews are varied, and they
include, inter alia, stakeholder responses to questionnaires, scientific and popular
literature, and national legislation. The fact that the reviews are not based purely on
self-reporting (whichmay be incomplete or inaccurate)makes them a valuable basis
for assessing progress towards the Agreement’s implementation. They also provide
a basis for identifying gaps in the AEWAAction Plan and can result in amendments
thereto.216

5.4 Facilitating implementation

AEWA’s monitoring mechanisms have thus far revealed significant shortfalls in the
Agreement’s implementation at the national level. For instance, responses in par-
ties’ national reports217 indicate that, although progress has been made towards
some of the Strategic Plan’s targets (for instance, the establishment of national
monitoring systems to assess waterbird status),218 others still required consider-
able work (including, inter alia, the provision of legal protection for Column A
species, the implementation of ISSAPs, and the control/eradication of non-native
species).219 Similarly, AEWA’s various international reviews have identified gaps
in the Agreement’s implementation, with several reviews highlighting that imple-
mentation appears to be more advanced in Europe—particularly in the EU, where
the Birds Directive applies—than in other parts of the Agreement Area.220 Lack of
resources and expertise are frequently raised by parties as justifications for failing to
implement their commitments,221 although other factors (such as national insecu-
rity and a lack of recognition of the importance of waterbirds and wetlands)222 also
impede implementation in some countries. In light of these challenges, this section
briefly discusses the various mechanisms that have been developed under AEWA to
facilitate its improved implementation.

All reviews can be found in theMeeting Documents of the variousMoPs. See generallyAEWA,Meetings of Parties, supra
note .

Szabolcs Nagy et al., Preliminary Report on the Site Network for Waterbirds in the Agreement Area, at , report prepared
by Wetlands International & BirdLife International, UNEP/AEWA/MOP. ().

AEWA, Report of the Secretariat, at , UNEP/AEWA/StC./Rev. (– July ) (updated version presented to the th
Meeting of the Parties as UNEP/AEWA/MOP.) [hereinafter Report of the Secretariat ()].

See, e.g., AEWA, Res. .: Hunting and Trade Legislation, at Annex  (- September ), available at
http://www.unep-aewa.org/sites/default/files/document/res__hunting_trade_legislation_final_.pdf.

Analysis of AEWA National Reports for the Triennium –, supra note .
Id. at .
See further UNEP/AEWA Secretariat, Progress of Implementation of the AEWA Strategic Plan –,
UNEP/AEWA/MOP. ().

See, for instance, Review on Hunting and Trade Legislation in Countries Relating to the Species Listed in Annex  to the
African-EurasianMigratoryWaterbird Agreement pt. II, supra note , at ; Nagy et al., supra note , at .

See generally Analysis of AEWANational Reports for the Triennium –, supra note , at .
AEWA, REPORT: SUB-REGIONAL NATIONAL FOCAL POINT MEETING FOR CENTRAL AND WEST AFRICA – (– December

) (copy on file with author); AEWA, REPORT: SUB-REGIONAL NATIONAL FOCAL POINT MEETING FOR EASTERN AND
SOUTHERN AFRICA – (– October ) (copy on file with author).
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.. Prioritizing implementation tasks and supporting implementation in Africa
Given the broad range of species and issues covered by AEWA and the fact that
many of the Agreement’s parties have limited capacity to implement its require-
ments, the prioritization of activities is obviously desirable. Since its first session,
the AEWAMoP has maintained a list of “international implementation tasks” (IITs)
to assist parties in prioritizing their implementationmeasures and to guide prospec-
tive donors in their allocation of funds.223 The AEWA Secretariat seeks to facilitate
listed activities and, to this end, engages in fundraising and coordinates closely with
related conventions and organizations. The best example of such coordination to
date has been the Wings Over Wetlands (WOW) project: a large-scale Global Envi-
ronmental Facility project that contributed to the implementation of both AEWA
and the Ramsar Convention.224

Since 2008, particular emphasis has been placed on enhancing AEWA’s imple-
mentation in Africa. MoP4 initiated an “African Initiative for the Conservation of
MigratoryWaterbirds and their Habitats in Africa,”225 under which a Plan of Action
for the Implementation of AEWA in Africa226 has been developed. This Plan of
Action was developed to identify and prioritize actions necessary for implement-
ing AEWA’s Strategic Plan in this region. Progress has been made in implement-
ing the Plan of Action for Africa.227 For instance, the AEWA Small Grants Fund
(which, although established in 1999,228 became operational only in 2010 due to a
lack of funding) has supported several small-scale projects in Africa.229 However,
the Plan is extremely ambitious, identifying 83 activities in total, with an estimated
implementation cost exceeding nine and a half million euros.230 Indeed, it could be
argued that, as a first step towards enhancing implementation in Africa, the Plan

AEWA, Res. .: International Implementation Priorities for - (- October ) available at http://
www.unep-aewa.org/sites/default/files/document/r_.pdf; AEWA, Res. .: International Implementation
Priorities for - (- September ) available at http://www.unep-aewa.org/sites/default/files/
document/resolution__.pdf; AEWA, Res. .: AEWA International Implementation Priorities for -
(- October ) available at http://www.unep-aewa.org/sites/default/files/document/res__iip_-
_.pdf; AEWA, Res. .: AEWA International Implementation Tasks for - (- September )
http://www.unep-aewa.org/sites/default/files/document/res__iit___final_.pdf; AEWA, Res. .:
AEWA International Implementation Tasks for - (- May ) available at http://www.unep-aewa.
org/sites/default/files/document/res___iit_-.pdf; AEWA, Res. .: AEWA International Implementa-
tion Tasks for - (- November ) available at http://www.unep-aewa.org/sites/default/files/
document/aewa_mop_res_iits_en.pdf.

SeeWINGS OVER WETLANDS (WOW), FLYWAY CONSERVATION AT WORK: ACROSS AFRICA AND EURASIA  (), available at
http://www.wingsoverwetlands.org/.

AEWA, Res. .: African Initiative for the Conservation of Migratory Waterbirds and Their Habitats in Africa
(- September ), available at http://www.unep-aewa.org/sites/default/files/document/res__
conservation_in_africa_final_.pdf.

AEWA, AEWA Plan of Action for Africa –, at  (– May ), available at http://www.unep-
aewa.org/sites/default/files/basic_page_documents/ aewa_poa_for_africa_final.pdf (extended to  through Res.
., supra note ).

The AEWA Plan of Action for Africa, AEWA, http://www.unep-aewa.org/en/node/ (last visited March ).
AEWA, Res..: Establishment of a Small Conservation Grants Fund, at , (- October ), available at

http://www.unep-aewa.org/sites/default/files/basic_page_documents/r_.pdf.
TheAEWASmall Grants Fund, AEWA, http://www.unep-aewa.org/en/projects/small-grants (last visited March ).
AEWAPlan of Action for Africa –, supra note , at –. This estimate reflects only the amount that needs to

be allocated at the international level and fails to take into account the resources that parties are expected to dedicate
towards implementing their AEWA commitments at the national level. Id. at .

http://www.wingsoverwetlands.org/
http://www.unep-aewa.org/sites/default/files/basic_page_documents/
http://www.unep-aewa.org/en/node/1984
http://www.unep-aewa.org/sites/default/files/basic_page_documents/r7_0.pdf
http://www.unep-aewa.org/en/projects/small-grants
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is too detailed and lacks sufficient prioritization. This appears to have been recog-
nized to some extent, as further prioritization of the Plan’s activities has already been
attempted through a series of subregional meetings.231

.. Implementation Review Process
The establishment ofmultilateral procedures to examine cases of apparent noncom-
pliance and to facilitate and, in some instances, enforce improved compliance has
become increasingly popular amongst MEAs.232 AEWA’s Agreement text makes no
provision for the development of such procedures. However, in 2008, theMoP estab-
lished an Implementation Review Process (IRP), in terms of which the Agreement’s
Standing Committee may, upon receiving information concerning human activities
with adverse effects/potential adverse effects on migratory waterbirds or the habitat
thereof, notify the party in whose territory these activities occur, request a response
from this party, and offer to arrange an on-site assessment as a basis for recom-
mendations.233 Information on possible IRP cases may be submitted by, inter alia,
NGOs234—this being an important feature of the process, given that parties toMEAs
are often reluctant to initiate compliance proceedings in respect of themselves or
against other parties. Indeed, none of the complaints thus far submitted as possible
AEWA IRP cases have been received from parties.235

Although it is too early to assess the effectiveness of the IRP in promoting com-
pliance with AEWA, this process was the first of its kind to be established within the
CMS Family236 and thus potentially provides a model for the development of sim-
ilar mechanisms by other agreements and the CMS itself.237 The process is similar
to the Ramsar Convention’s Advisory Missions, which are intended to assist par-
ties with the management of Ramsar sites whose ecological character is threatened
by human activities,238 and the Bern Convention’s case-file system, through which

REPORT: SUB-REGIONAL NATIONAL FOCAL POINT MEETING FOR EASTERN AND SOUTHERN AFRICA, supra note , at
−; REPORT: SUB-REGIONAL NATIONAL FOCAL POINT MEETING FOR CENTRAL AND WEST AFRICA, supra note ,
at −; AEWA, Report of the Second Workshop on International Waterbird Census in North Africa and of the Sub-
Regional Meeting of the Launch of the AEWA Plan of Action for Africa in North African, – June , available
at http://medwaterbirds.net/doc/Report%of%the%nd%IWC%workshop%in%North%Africa.pdf
(last visited  October ).

See UNEP, Compliance Mechanisms under Selected Multilateral Environmental Agreements  (), available at
http://www.unep.org/pdf/ delc/Compliance_Mechanism_final.pdf (last visited Oct. , ) (stating that "[m]ost
MEAs have established or are in the process of developing a formal" non-compliance procedure).

AEWA, Res. .: Establishment of an Implementation Review Process, at  (- September ), available at
http://WWW.unep-aewa.org/sites/default/files/document/res__establishment_irp_final_.pdf.

AEWA, The Role of the AEWA Technical Committee in the Implementation Review Process (IRP) ().
Author’s correspondence with AEWA Secretariat.
See, however, ACCOBAMS, Res. .: ACCOBAMS Follow-up Procedure, at – (- November ), available

at http://www.accobams.org/images/stories/MOP/MOP/Documents/Resolutions/mop.res._accobams follow up
procedure.pdf (establishing a non-compliance procedure for ACCOBAMS).

CMS, Enhancing the Effectiveness of the Convention through a Process to Review Implementation, UNEP/CMSRes. .
(),availableathttp://www.cms.int/sites/default/files/document/Res___Process_to_Review_Implementation
_E.pdf (stating it launched “an intersessional process to explore possibilities for strengthening implementation of the
Convention through the development of a review process”).

Ramsar, Recommendation No. . on theMechanisms for Improved Application of the Ramsar Convention, at , REC. C..
(Rev.) (), available at http://www.ramsar.org/sites/default/files/documents/library/key_rec_.e.pdf.

http://www.unep-aewa.org/sites/default/files/document/res4_6_establishment_irp_final_0.pdf
http://www.cms.int/sites/default/files/document/Res_11_07_Process_to_Review_Implementation_E.pdf
http://www.ramsar.org/sites/default/files/documents/library/key_rec_4.07e.pdf
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complaints regarding possible breaches of the Convention are considered and on-
the-spot appraisals arranged where necessary.239 However, AEWA IRP cases are not
restricted to habitat-related threats (unlike Ramsar Advisory Missions) and can be
used in more countries than the Bern Convention’s case-file system as a result of
AEWA’s wider geographic coverage. Indeed, the first IRP case to be opened demon-
strated the unique role of the AEWA IRP, by addressing a species-level issue (the
illegal hunting of the critically endangered sociable lapwing, Vanellus gregarius) in
a country that is not covered by the Bern Convention—Syria.240

The other three IRP cases that have thus far been opened all relate to issues241 that
can be addressed by the compliance processes of—and that have, to some extent,
already drawn attention from—the Bern and Ramsar Conventions. While AEWA’s
IRP should arguably place a stronger focus on issues for which this is not the case,242
an overlap with the processes of other treaties is not in itself problematic. Indeed,
the initiation of compliance procedures under more than one treaty has the benefit
of exerting increased pressure on a country that is in serious breach of its inter-
national commitments; furthermore, duplication of efforts can be avoided through
cooperation between relevant instruments. Even beforeAEWA’s IRPwas created, the
Agreement’s Secretariat established a collaborative relationshipwith other treaties in
respect of on-site assessments, participating in joint missions under both the Ram-
sar and Bern Conventions.243 Such collaboration has continued following the IRP’s
establishment. For instance, a joint AEWA and Bern Convention mission to Iceland
is tentatively planned for 2016 to address lowland afforestation plans that threaten
the breeding grounds of several AEWA species.244

A possible criticism of AEWA’s IRP is that this process is voluntary in the sense
that a party in respect of which an IRP case has been opened has the discretion
whether to (i) agree to an IRPmission (indeed, Bulgaria has already declined such a
mission), and (ii) implement the recommendations arising from such mission. The

Council of Europe, Monitoring Set Up under the Bern Convention, COE.INT, http://www.coe.int/en/web/bern-
convention/monitoring (last visited  October ).

AEWA, AEWA Implementation Review Process: Conservation of the Sociable Lapwing in Syria, at –, UNEP/AEWA/StC
. (), available at http://www.unep-aewa.org/sites/default/files/document/stc__irp_syria_.pdf. Unfortu-
nately, although unofficial communications have testified that efforts are being made to implement the recommen-
dations that resulted from this IRP case, no formal progress reports have been received by the AEWA Secretariat.
AEWA, Implementation Review Process: Update sinceMOP, UNEP/AEWA/StC . (), available at http://www.unep-
aewa.org/sites/default/files/document/stc__irp_update_.pdf (more recently addressed in the Report to MOP,
UNEP/AEWA/MOP., at  ()). This is perhaps unsurprising, given Syria’s current political situation.

Proposed windfarm developments in Bulgaria; drainage of important waterbird habitat for tourism development in
Montenegro; and large-scale afforestation of wader breeding areas in Iceland.

See infra pt. ..
See AEWA, Report of the Secretariat, AEWA/MOP ., at − (), available at http://www.

unep-aewa.org/sites/default/files/document/mop__report_%secretariat_.pdf; AEWA, Report of the Secre-
tariat, AEWA/MOP ., at − (), available at http://www.unep-aewa.org/sites/default/files/document/mop_
_report_secretariat_.pdf.

Implementation Review Process – Report to MOP, supra note , at ; see also Bern Convention, Afforestation
of Low Land in Iceland: Report of an On-the-Spot Appraisal Undertaken for the Council of Europe ( May– June
), SC-T-PVS/Files, at  (), available at https://wcd.coe.int/com.instranet.InstraServlet?command=com.
instranet.CmdBlobGet&InstranetImage=&SecMode=&DocId=&Usage= (discussing the his-
tory of this issue under the Bern Convention); Bern Convention, Recommendation No.  () on Conser-
vation of Natural Habitats and Wildlife, Specially Birds, in Afforestation of Lowland in Iceland, adopted by the
Standing Committee on  December  (), available at https://wcd.coe.int/ViewDoc.jsp?id=&
Site=&BackColorInternet=BBDEE&BackColorIntranet=FFCDF&BackColorLogged=FFC.

http://www.coe.int/en/web/bern-convention/monitoring
http://www.unep-aewa.org/sites/default/files/document/stc6_12_irp_syria_0.pdf
http://www.unep-aewa.org/sites/default/files/document/stc9_12_irp_update_1.pdf
http://www.unep-aewa.org/sites/default/files/document/mop5_9_report_secretariat_0.pdf
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IRP is, in other words, entirely facilitative and cannot be used as a tool for coercing
compliance. A question that consequently arises is whether this procedure could
(and, if so, should) be developed to provide for punitive noncompliance response
measures. Given the detailed and obligatory nature of many of AEWA’s provisions,
there is arguably greater potential for developing rigorous compliance procedures
under the Agreement than there is for developing such procedures under instru-
ments that are drafted in broadly worded, qualified language, such as the Ramsar
Convention, the CBD, and (to a lesser extent) the CMS.245 One type of coercive
response measure that might, for instance, be well suited to the AEWA system is
the suspension of certain rights and privileges (such as the right to sit on the Agree-
ment’s Standing Committee or to apply to the AEWA Small Grants Fund) in cases
of persistent noncompliance.246 The AEWAMoP could also consider adopting dec-
larations of noncompliance, such as those used by the Bern Convention’s Standing
Committee.247

Of course, before developing the IRP into a more coercive tool, the AEWAMoP
should consider whether this might have any negative impacts on the Agreement’s
operation. One possible problem with coercive measures is that they may impact
the willingness of range states to accede to the Agreement. This is something that
should be avoided, given the current gaps in AEWA’s membership.248 Another pos-
sible drawback of coercive measures is that, in the face of potential penalties for
noncompliance, parties may be more hesitant to add to or strengthen the conserva-
tion measures required by the AEWA Action Plan—or, alternatively, more likely to
enter reservations in respect thereof.

.. Othermechanisms
In addition to having established its own procedure for implementation review,
AEWA is involved in a number of multi-stakeholder initiatives that aim to establish
implementation mechanisms dedicated to addressing specific threats. Notably, the
Agreement’s Secretariat has spearheaded the development of a Plan of Action and
International Task Force to address bird trapping along the Mediterranean coasts of
Egypt and Libya.249 It is further envisaged that AEWA will cooperate with several

Indeed, Koester has commented that compliance mechanisms “would hardly serve any reasonable purpose as far
as Ramsar and the CBD are concerned because of the very general nature of their obligations, which, additionally,
are largely qualified.”Veit Koester, Book Review: Testing Times: The Effectiveness of Five International Biodiversity-related
Conventions, by Karin Baakman,  RECIEL ,  (). Caddell has expressed doubt as to whether a stringent compli-
ance mechanism would be useful in the CMS context, with one of his concerns being that most of the Convention’s
obligations are of questionable legal strength. Caddell, supra note , at −.

For an example of an MEA compliance mechanism that makes use of the suspension of rights and privi-
leges, see Montreal Protocol on Substances that Deplete the Ozone Layer, Sept. , ,  U.N.T.S. ; Deci-
sion IV/: Non-compliance Procedure (), available at http://ozone.unep.org/en/handbook-montreal-protocol-
substances-deplete-ozone-layer/, read with Report of the Fourth Meeting of the Parties to the Montreal Pro-
tocol on Substances That Deplete the Ozone Layer, Annex V, UNEP/OzL.Pro./ (Nov. , ), available at
http://ozone.unep.org/Meeting_Documents/mop/mop/mop-.e.pdf.

See, e.g., Bern Convention, SecretariatMemorandumestablished by theDirectorate of Environment and Local Authorities,
T-PVS(), at pt. . () (discussing a declaration of non-compliance with the Bern Convention).

See infra pt. ..
AEWA, Plan of Action to Address Bird Trapping along the Mediterranean Coasts of Egypt and Libya, at

, Doc. TC Inf. . (), available at http://www.unep-aewa.org/sites/default/files/document/tc_
inf___poa_bird_trapping_egypt_.pdf; AEWA, International Task Force: Addressing Bird Trapping in Egypt
and Libya, http://www.illegalbirdkilling.aewa.info/ (last visited  February ).

http://www.unep-aewa.org/sites/default/files/document/tc_inf_12_4_poa_bird_trapping_egypt_0.pdf;
http://www.illegalbirdkilling.aewa.info/
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MEAs (such as the CMS and Bern Convention) and other stakeholders in the estab-
lishment of an Intergovernmental Task Force to Address Illegal Killing, Taking and
Trade of Migratory Birds in the Mediterranean,250 and a Task Force on Reconciling
Selected Energy Sector Developments with Migratory Species Conservation.251

It is interesting that AEWA took the lead on the Plan of Action for Egypt and
Libya, as the trapping practices at issue do not present a significant threat to water-
birds specifically—these not being target species.252 On the one hand, AEWA’s role
in the initiative suggests that the Agreement holds a particularly prominent position
within the broader CMS Family and perhaps has the potential to become a leader
on all bird-related issues. On the other, AEWA’s limited resources should arguably
be dedicated to addressing issues of more direct relevance to waterbirds.

6. Challenges to improved implementation

Despite AEWA’s detailed and stringent provisions, flexibility to evolve over time, and
active supporting institutions, 36 percent of the 376 AEWA populations for which
trend data is available are currently declining, 39 percent are stable or fluctuating,
and only 25 percent are increasing.253 The Agreement, therefore, has not yet been
effective in ensuring that all populations of African-Eurasian migratory waterbirds
are maintained at, or restored to, a favorable conservation status. While a variety
of factors hinder parties’ abilities to implement the Agreement at the national level,
the Agreement itself also faces various challenges (several of which are common
hurdles to MEA effectiveness) that must be addressed if AEWA’s contribution to
the conservation and management of migratory waterbirds is to be enhanced in the
future.

6.1 Gaps in data

The effective conservation andmanagement of migratory waterbirds depends heav-
ily on the existence of reliable data. AEWA therefore requires parties to engage
in research and monitoring,254 and both the Agreement’s international reviews255
and various projects that it has supported256 have resulted in improved knowledge
regarding migratory waterbirds and their habitats. Nevertheless, significant knowl-
edge gaps remain. For instance, there are still populations for which size and/or
trend estimates either do not exist or are not supported by robust data,257 gaps

AEWA, Res. ., supra note .
AEWA, Res. ., supra note .
See Plan of Action to Address Bird Trapping along theMediterranean Coasts of Egypt and Libya, supra note , at .
AEWA, Report on the Conservation Status of Migratory Waterbirds in the Agreement Area, at , AEWA/MOP . (March

).
AEWA, supra note , at art. III()(h).
Id. at Annex , para. ..
For instance, the WOW project and several of the projects supported by the AEWA Small Grants Fund.
Report on the Conservation Status of MigratoryWaterbirds in the Agreement Area, supra note , at .
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remain in the identification of internationally important sites for AEWA popula-
tions,258 and little is known about someof the threats facingmigratorywaterbirds.259
A lack of scientific information concerning AEWA populations and their habitats
limits the ability both to develop adequate policy responses260 and to accurately
gauge AEWA’s effectiveness. Insofar as policy responses are concerned, the Agree-
ment’s implementation should, per Article II(2), be informed by the precautionary
principle.261 Lack of scientific knowledge therefore should not prevent parties from
taking prudent measures to prevent damage. For instance, where information does
not exist regarding a population’s status or trend, the most prudent response may be
to list it on one of the higher Table 1 categorizations so as to protect it from activities
that may negatively impact its conservation status.

6.2 Gaps inmembership

While the number of AEWA parties is gradually increasing—especially in Africa,
where the African Initiative promotes accession262—45 range states still are not par-
ties to the Agreement, with gaps in membership being concentrated predominantly
in Central and Southern Africa, Eastern Europe, and the Middle East.263 This is
obviously problematic, since true flyway-level conservation requires participation
by all range states. Interestingly, there are ways in which AEWA provides a platform
for cooperation between parties and non-parties, and even assists non-parties in
their conservation efforts. Most notably, ISSAPs and ISMPs are designed in consul-
tationwith stakeholders from all relevant range states, regardless of whether they are
parties to the Agreement,264 and non-party range states are encouraged to partici-
pate in AEWA’s ISWGs265 andmay be assisted by ISWG coordinators in the national
implementation of ISSAPs and ISMPs.266 That said, there is clearly no legal obliga-
tion for non-parties to cooperate in the development and implementation of such
plans or to comply with any of AEWA’s other provisions (including provisions on

See generally Nagy et al., supra note .
For instance, the scale or impacts of waterbird harvesting in parts of the Agreement Area (AEWA, Res. ., supra note

), or the impacts of climate change onAEWApopulations (Report on theConservation Status ofMigratoryWaterbirds
in the Agreement Area, supra note , at ).

See generally BALDWIN, supra note , at − (discussing knowledge gaps and their impacts onmigratory species
conservation); BOARDMAN, supra note , at  (discussing knowledge gaps in the AEWA context specifically); CMS,
Reviewof the Current Organization andActivities of CMSand the CMS Family: First Step of the Inter-sessional Future Shape
Process, para. , UNEP/CMS/Inf.. ( January ) (discussing knowledge gaps in the AEWA context specifically).

AEWA, supra note , at art. II().
In the period between MoP and MoP, ten states acceded to AEWA, nine of which are African. Parties and Range

States, supra note .
Parties and Range States, supra note . In addition, Greenland is excluded from AEWA’s application through a reser-

vation by Denmark. Report of the AEWADepositary, supra note , at .
For instance, the ISSAP for the slaty egret, Egretta vinaceigula, was prepared by BirdLife Botswana with contributions

from stakeholders in Namibia, Zambia, South Africa, Zimbabwe, and Angola. AEWA (prepared by BirdLife Botswana),
International Single Species Action Plan for the Conservation of the Slaty Egret (Egretta Vinaceigula), at , AEWA Technical
Series No.  (). Botswana, Namibia, Zambia, and Angola are not yet parties to AEWA. Parties and Range States,
supra note .

For instance, representatives of several non-party range states are members of the AEWA ISWG for the lesser white-
fronted goose. About – The Lesser White-fronted Goose, supra note .

AEWA International Species Working Group Coordinators: Fact Sheet, supra note , at .
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the national reports necessary for monitoring implementation).267 Implementation
support should also arguably be concentrated on countries that have firmly commit-
ted to implementing AEWA and that contribute to the Agreement’s budget. There
thus remains a need to fill the gaps in AEWA’s membership.

6.3 Resource constraints and the need for improved prioritization of activities

AEWA faces challenges in respect of both human and financial resources. Regard-
ing the former, the Agreement’s Secretariat is small when considered against the
volume of work that it is expected to perform, and Technical Committee mem-
bers contribute their time on a pro bono basis and have limited capacity to address
the numerous tasks requested by the MoP.268 As regards financial resources, the
various international measures required for AEWA’s implementation (for instance,
the production of ISSAPs and ISMPs, Conservation Guidelines and international
reviews, and the provision of assistance to parties through the Agreement’s Small
Grants Fund and IRP missions) are obviously funding-dependent. Each party is
required to contribute to AEWA’s budget in accordance with the United Nations
scale of assessment.269 However, not all parties diligently comply with this obli-
gation.270 Further, the budgets approved at each MoP are dedicated primarily to
the Agreement’s administration rather than its implementation, with the result that
implementation activities rely largely on voluntary contributions and external sup-
port.271 To date, the resources available have fallen far short of what is necessary
for the Agreement to be fully implemented. As noted above, resource constraints
have, for instance, impacted both the operation of the AEWA Small Grants Fund
and the production of international reviews. Such constraints have further lim-
ited progress in respect of AEWA’s IITs. For instance, between 2009 and 2012, the
Agreement received approximately 1,440,000 euros in voluntary contributions.272
In comparison, the amount required for full implementation of the IITs for this
period was approximately 11,670,000 euros.273 As of 2012, no progress had thus
been made towards 18 of the 31 IITs identified for 2009–2016.274 Several of these

Vienna Convention on the Law of Treaties, supra note , at art.  (“A treaty does not create either obligations or
rights for a third State without its consent”).

See Review of the Current Organization and Activities of CMS and the CMS Family: First Step of the Inter-sessional Future
Shape Process, supra note , paras. , . Furthermore, following the Technical Committee’s failure to implement
several of the tasks in its – work plan, the MoP has adopted a prioritized and costed Technical Committee
work plan for the period –. AEWA, Res. .: Institutional Arrangements: Technical Committee (- November
) http://www.unep-aewa.org/sites/default/files/document/aewa_mop_res_inst_arr_tc_en.pdf.

AEWA, supra note , at art. V()(a).
See generally AEWA, Report of the Secretariat on Finance and Administrative Issues, at Annex I, UNEP/AEWA/StC . (

September ) (more recently addressed in the – version in UNEP/AEWA/MOP., at  ()).
See Review of the Current Organization and Activities of CMS and the CMS Family: First Step of the Inter-sessional Future
Shape Process, supra note , paras. −.

AEWA, Report on the Implementation of the AEWA International Implementation Tasks –, at , AEWA/MOP .
Corr.  (May ).

Id.
Id.
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activities have remained on the list since its creation in 1999, without attracting
funding.275

Given the wide range of issues touched on by AEWA and the resource constraints
faced by the Agreement, it is important to prevent its efforts from being spread too
thinly. To this end, there is a strong need to identify areas in which AEWA is able to
make a unique contribution and to prioritize these issues in the Agreement’s future
activities. For instance, when determining appropriate AEWA IRP missions, pri-
ority should be given to issues that cannot be addressed by the compliance mecha-
nisms of other treaties, and theAgreement should avoid taking the lead on initiatives
that are not a priority for waterbirds specifically and can be spearheaded by other
instruments in the CMS Family (a prime example being bird trapping in Egypt and
Libya). AEWA’s list of IITs could benefit frommore rigid prioritization—indeed, this
was recently recognized by the AEWAMoP, which agreed that future lists of IITs be
“more limited in extent” and adopted a shorter list of IITs than it had at previous ses-
sions.276 Similarly, both the current Strategic Plan and the Plan of Action for Africa
are broad in nature and should ideally be developed into more focused documents.
An opportunity for this will arise in the 2016–2018 triennium, during which revised
versions of both the Strategic Plan and the Plan of Action for Africa will need to be
prepared for adoption at MoP7.

6.4 Synergies with other instruments

For issues in respect of which there is overlap between AEWA and other MEAs,
cooperative relationships need to be established and maintained. Such cooperation
avoids inconstancies between regimes and potentially saves resources, while allow-
ing AEWA to influence initiatives to address threats for which the Agreement is
not in a position to take a leading role. The need to cooperate with other instru-
ments and organizations is emphasized in both AEWA’s Agreement text and Action
Plan,277 and in the course of this article, a number of examples have been provided of
the cooperative arrangements established thus far. Unsurprisingly, the most exten-
sive of AEWA’s cooperative efforts occurwith its parent Convention. TheAEWAand
CMS Secretariats coordinate their activities to avoid duplications and conflicts and,
where appropriate,make use of common representation278 and cooperate in the pro-
vision of training279 and in joint initiatives.280 Such cooperation is facilitated by the

Compare id., withWetlands International, International Implementation Priorities for –, UNEP/AEWA/MOP .
(), andwith AEWA, Res. .., supra note .

AEWA, Res. ., supra note .
See generally AEWA, supra note .
For instance, in their participation in joint advisory missions.
See generally UNEP/CMS SECRETARIAT AND UNEP/AEWA SECRETARIAT, MANUAL FOR THE NATIONAL FOCAL POINTS FOR

CMS AND ITS INSTRUMENTS (Robert Vaag, ).
E.g. the Migratory Species Champion Programme (author’s correspondence with AEWA Secretariat).
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co-location of Secretariats.281 The desirability of establishing more formalized syn-
ergies with the CMS has been a point of controversy. A pilot joint communication
and outreach unit was established in 2014282 but, as recognized by AEWAMoP6,283
is in need of more refined implementation arrangements. MoP6 further decided
to take a “stepwise approach” (under the control of the AEWA and CMS Standing
Committees) to strengthening synergies in common service areas but took note that
this is not aimed at a merger of Secretariats and confirmed that the appointment of
a Joint Executive Secretary for AEWA and the CMS is not a desired option.284

As regards cooperation between AEWA and her siblings in the CMS Family, col-
laboration already occurs between the Agreement and the Raptors MoU and Land-
birds Action Plan.285 Despite overlap in the threats covered by AEWA and ACAP,
links have not yet been established between these Agreements.286 Options for such
cooperation have, however, been considered by the AEWATechnical Committee.287
Cooperation between AEWA and the RFMOs that operate within the Agreement
Area (and that the AEWA Action Plan recognizes as the appropriate organizations
for addressing the impacts of fisheries on waterbirds) would also be valuable, but it
has not yet been established.288 While the AEWA Secretariat lacks the capacity to
send representation to the meetings of all relevant RFMOs,289 it might be possible
to establish links with such organizations through collaboration with ACAP (which
already works closely with RFMOs)290 or through AEWA’s NGO partners, such as
BirdLife International.291

Given AEWA’s overlap with the Ramsar Convention, one would expect a high
degree of collaboration between these two instruments. However, no formal
arrangements for their cooperation currently exist other than a post-WOWMemo-
randum of Cooperation, which is intended to provide a basis for continued collabo-
ration in flyway conservation.292 A trilateral JointWork Plan (JWP) that was in place
between the AEWA, CMS, and Ramsar Secretariats for the period 2003–2005293 has

See AEWA, Res. .: Establishment of the Permanent Secretariat for the Agreement on the Conservation
of African-Eurasian Migratory Waterbirds, at ¶  (– October ), available at http://www.unep-
aewa.org/sites/default/files/document/r_.pdf.

See AEWA, Report on the CMS/AEWA Common Information Management, Communication and Awareness-raising Team,
UNEP/AEWA/MOP.Rev. ().

AEWA, Res. .: Synergies between the UNEP/AEWA and UNEP/CMS (- November ), available at
http://www.unep-aewa.org/sites/default/files/document/aewa_mop_res_synergies_en.pdf.

Id.
See, e.g., UNEP/AEWA Secretariat, Report of the Secretariat UNEP/AEWA/MOP. ( September ) at  (discussing

the collaboration between AEWA and the Raptors MoU in preventing the poisoning of migratory birds) and  (dis-
cussing the AEWA Secretariat’s participation in the Working Group on Migratory Landbirds in the African-Eurasian
Region).

Author’s correspondence with AEWA Secretariat.
AEWA, Exploring Possible Areas of Cooperation BetweenAEWAand the Agreement on the Conservation of Albatrosses and

Petrels (ACAP), UNEP/AEWA Doc TC . ().
Author’s correspondence with AEWA Secretariat.
Id. (however, see AEWA, Res. ., supra note ).
Exploring Possible Areas of Cooperation betweenAEWAand the Agreement on the Conservation of Albatrosses and Petrels

(ACAP), supra note .
See, e.g., BirdLife International, Marine Policy, BIRDLIFE.ORG, http://www.birdlife.org/worldwide/policy/marine-policy
(last visited  November ).

Report of the Secretariat (), supra note , at , .
Joint Work Plan – between the Bureau of the Convention onWetlands (Ramsar, Iran, ) and the Secretariat of

theConventionon theConservationofMigratory Species ofWildAnimals (CMS) andbetween theBureauof theConvention

http://www.birdlife.org/worldwide/policy/marine-policy
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never been renewed, though the development of an updated JWP was called for by
MoP5.294

Another global instrument with which it might be advisable for AEWA to explore
a cooperative relationship is the World Heritage Convention. While the purpose
of this Convention is not the protection of habitat per se but rather the protection
of sites of outstanding universal value, these may include sites that constitute the
world’smost important areas formigratory birds,295 as well as serial properties along
species’ migration routes.296 Indeed, theWorld Heritage Committee has recognized
“the role of the global biological phenomenon of migratory species, including birds”
and adopted “the principle that the sites associated with these global phenomena be
inscribed on theWorldHeritage List taking into account that the inscription of these
sites have to be based on their sustainability to the continuance of these phenom-
ena, their integrity and relevant criteria.”297 Interestingly, it was discussions regard-
ing the potential serial nomination of the Great Rift Valley as a World Heritage Site
(in which the AEWA Secretariat participated)298 that ultimately lead to the intro-
duction of AEWA’s African Initiative.299 The Agreement’s Secretariat has also col-
laborated in the Wadden Sea Flyway Initiative,300 which is a response to the World
Heritage Committee’s request to Germany and the Netherlands (upon the inscrip-
tion of the German and Dutch parts of the Wadden Sea onto the World Heritage
List) to “strengthen cooperation on management and research activities with States
Parties on the African Eurasian Flyways, which play a significant role in conserving

onWetlands (Ramsar, Iran, ) and the Secretariat of the Agreement on the Conservation of African-Eurasian Migratory
Waterbirds (AEWA),  J. INT’L WILDLIFE L. & POL’Y at  ().

AEWA, Res. .: Encouragement of Further Joint Implementation of AEWA and the Ramsar Convention, at ,
(–May ), available at http://www.unep-aewa.org/sites/default/files/document/res___joint_impl_aewa_
ramsar_.pdf.

These sites may qualify for inscription on the World Heritage List because they have outstanding universal value in
their own right. For instance, the Wadden Sea provides an essential stopover for several million migratory birds and
thus “enables the functioning of the East Atlantic and African Eurasianmigratory flyways.”Convention Concerning the
Protection of the World Cultural and Natural Heritage, Report of Decisions, Decision  COM B., WHC-/.COM/
( July ).

These sites may be viewed as having outstanding universal value when considered as a whole, regardless of whether
each individual property has outstanding universal value. Intergovernmental Committee for the Protection of the
World Cultural and Natural Heritage, The Operational Guidelines for the Implementation of the World Heritage Conven-
tion, at ¶¶ –,WHC./ ( July ). TheKenya LakeSystem in theGreat Rift Valley, for instance, comprises three
lakes and their surrounding territories and forms an “integral part of themost important route of the African-Eurasian
flyway systemwhere billions of birds are found to travel from northern breeding grounds to Africanwintering places.”
Convention Concerning the Protection of theWorld Cultural andNatural Heritage,Decisions Adopted by theWorldHer-
itageCommittee at its th Session, Decision  COM B., at ¶ , WHC-/.COM/ ( July ). When inscribing these
sites on theWorld Heritage List, theWorld Heritage Committee encouraged Kenya, Tanzania, and other relevant state
parties to, inter alia, “consider further potential serial extensions as part of a potential transnational serial World Her-
itage property, taking account of relevant recent thematic studies by Birdlife and IUCN.” Id. at ¶ ; see also Convention
Concerning the Protection of the World Cultural and Natural Heritage, IUCN Evaluation of Nominations of Natural and
Mixed Properties to theWorld Heritage List, at , WHC-/.COM/INF.B (May ).

ConventionConcerning theProtectionof theWorldCultural andNaturalHeritage,DecisionsAdoptedat thethSession
of theWorld Heritage Committee, Decision  COM B., at ¶ , WHC-/.COM/ ( August ).

See Report of the Secretariat (), supra note , at –; AEWA Draft Res. .: Conservation of the Great Rift Valley,
at Annex  () see also supra discussion in note .

Author’s correspondencewithAEWASecretariat. Theproposal thatwas initially presented toMoPwasnot to establish
an “African Initiative”but rather a “Great Rift Valley Initiative.”AEWA, Draft Res. ., supra note . The draft resolution
highlighted the outstanding universal value of the Great Rift Valley and instructed the AEWA Secretariat to cooperate
with, inter alia, the World Heritage Centre to develop plans for the further protection of this area. During the meeting,
it was decided to expand the Initiative’s scope so as to encompass the whole of Africa.

Common Wadden Sea Secretariat, Wadden Sea Flyway Initiative (WSFI), http://www.waddensea-
secretariat.org/management/projects/wadden-sea-flyway-initiative-wsfi (last visited  November ).

http://www.waddensea-secretariat.org/management/projects/wadden-sea-flyway-initiative-wsfi
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migratory species along these flyways.”301 However, AEWA has yet to establish any
formal ties with the World Heritage Convention itself, and even its participation in
the Wadden Sea Flyway Initiative has been constrained by lack of resources.302

As regards AEWA’s cooperation with regional conservation treaties, the Agree-
ment’s Secretariat has established a good cooperative relationship with the Bern
Convention, including with regard to species action plans, advisory missions, and
efforts to combat illegal killing.303 However, cooperative arrangements have not yet
been established between AEWA and Africa’s regional and subregional nature con-
servation treaties.304 The Plan of Action for Africa highlights the need for coop-
eration with both the African Union and Africa’s various regional economic com-
munities,305 and it is hoped that progress on this issue will thus be made under the
Agreement’s African Initiative.

This part of the article has suggested the establishment of several new cooperative
relationships, and AEWA’s broad issue coverage means that there are opportunities
for synergies with various additional MEAs not discussed here (for instance, those
addressing chemicals and marine pollution). Although such synergies are desirable
insofar as they may ultimately, inter alia, save resources and ensure that AEWA
species are considered in initiatives lead by other MEAs, their establishment is itself
hindered by resource constraints. This has been highlighted above in respect to
cooperation with both RFMOs and theWadden Sea Flyway Initiative. It thus stands
to reason that the Agreement needs to conduct prioritizations in respect to not only
the issues for which it takes a leading role but also the areas in which it collaborates.
Clear guidance on this should ideally be provided in AEWA’s next Strategic Plan.

7. Conclusions

Although there are numerous international instruments that contribute to the con-
servation ofmigratory birds in Africa andwestern Eurasia, AEWA stands out in var-
ious respects. On the one hand, the Agreement’s focus on a particular geographic
region and group of species has allowed it to avoid various shortcomings of the
global biodiversity-related conventions—especially as regards the level of detail and
legal rigor of its operative provisions. On the other, the fact that AEWA’s geographic
scope is defined on the basis of ecological boundaries rather than political bound-
aries enables the Agreement to provide a framework for the conservation and man-
agement of even intercontinental migrants—including those which are non-native
to Europe. Also important is the manner in which the Agreement provides for var-
ious “tiers” of norms: starting with a central obligation to maintain Annex 2 species

Report of Decisions, supra note , at Decision  COM B..
Author’s correspondence with AEWA Secretariat.
See supra pts. ., .., and ... Note also that the terms of reference for the Bern Convention’s Group of Experts on

the Conservation of Birds direct this Group to work in close cooperation with AEWA. See, e.g., Bern Convention, Report
of the st Meeting of the Standing Committee, Doc. T-PVS () , Appendix , at .

Author’s correspondence with coordinator of AEWA African Initiative.
AEWA Plan of Action for Africa –, supra note , at .
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at, or restore them to, a favorable conservation status, and then proceeding to sev-
eral broad, though mostly unqualified, general conservation measures for Annex
2 species; a significantly more detailed, though still legally binding, collection of
conservation measures for Table 1 populations; and an obligation to develop still
more detailed international action and management plans for specific populations.
Although complex, this structure allows AEWA’s responses to be tailored to the
population level. It also gives the treaty flexibility (as seen by the expansion and
strengthening of the AEWA Action Plan), while at the same time ensuring that all
parties remain bound by a handful of central conservation commitments in respect
of which they are unable to enter reservations. Similarly, the fact that several of the
Action Plan’s provisions are expressed inweak or qualified language does not detract
from parties’ more stringently worded obligations under Articles II and III of the
Agreement. Although a similar structure is used by other CMS Agreements, none
of these is as ambitious as AEWA in terms of scope. Indeed, AEWA’s taxonomic
coverage has, over a relatively short period, evolved from 170 species belonging to
18 families to 254 species belonging to 27 families,306 and it is possible that both
the Agreement’s taxonomic and geographic scope will be further expanded in the
future.

To support AEWA’s provisions, a substantial body of guidance has been produced
under the Agreement, and new tools have been developed to monitor and facilitate
implementation. These are especially important for parts of the Agreement Area in
which countries lack the resources and capacity necessary for implementation, and
in which other regional MEAs fail to provide adequate institutional mechanisms
for monitoring and supporting conservation efforts. AEWA’s current emphasis on
improving implementation in Africa is especially encouraging, given the socioeco-
nomic challenges faced by African countries and the fact that institutional struc-
tures for supporting treaty compliance are not as advanced in Africa as they are in
Europe. Cooperation with other MEAs is obviously essential in the implementation
of AEWA’s African Initiative, as well as various other activities under the Agreement.
Over the past two decades, AEWA has established a variety of synergies with other
instruments, although there do remain areas in which strengthened cooperation or
new cooperative relationships are arguably necessary.

Given the nature of AEWA’s substantive provisions and the manner in which its
provisions, scope, and support structure have evolved since the Agreement’s entry
into force, it is clear that the Agreement has enormous potential. That said, the
AEWA Action Plan is extremely ambitious, many of its provisions are not being
adequately implemented, and the trend status of many AEWA-protected popula-
tions continues to decline. The Agreement’s performance is especially hindered by
gaps inmembership and inadequate resources to support implementation. Its future
success will thus hinge largely on the Agreement’s ability to attract a higher level

Compare Final Act of the Negotiation Meeting, supra note , at Annex II, to the current version of AEWA’s Annex II
(adopted through AEWA, Res. ., supra note ).
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of accessions and funding307 and to direct its resources towards those issues in
respect of which it can make the most meaningful contribution in relation to other
MEAs. Although daunting, the challenges faced by AEWA should not overshadow
the progress that the Agreement has achieved in its relatively short lifespan. In the
period since AEWA’s first MoP, its membership has increased more than fourfold,
and support has been provided for a wide variety of research, education, and conser-
vation activities. Despite its resource constraints, there are also examples of AEWA
playing a pioneering role in respect of both substantive conservation issues (such as
flyway-scale adaptive harvestmanagement) and institutionalmatters (such as online
reporting and implementation review). By the age of 20, AEWA thus occupies a spe-
cial placewithin both theCMSFamily and the broader cluster of biodiversity-related
MEAs. TheAgreement’s role in bird conservationmay become evenmore dominant
in the future, should AEWA spread its wings even further to encompass additional
taxa and flyways.
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I. INTRODUCTION 

For millennia, the natural phenomenon of bird migration has 
provided humans with inspiration, sustenance, recreation, and a 
variety of ecological benefits.1 While arguably the most visible 
group of migratory species, the astonishing distances covered by 
many migratory birds results in them also being one of the most 
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CONSERVATION: BIODIVERSITY, REGIONALISM AND GLOBAL GOVERNANCE 1-5 (2006). 
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difficult groups of animals to protect, with such protection only 
being achievable through international cooperation. Waterbirds in 
particular have attracted significant international attention, being 
vulnerable not only because of their mobility, but also because of 
their reliance on wetlands (which fall among the world’s most 
threatened ecosystems2) and their tendency to congregate in large 
numbers.3 Indeed, the adoption of the world’s first global 
conservation treaty – the 1971 Convention on Wetlands of 
International Importance especially as Waterfowl Habitat4 
(Ramsar Convention) – was largely motivated by the international 
community’s desire to protect migratory waterfowl;5 and, writing 
in 1994, de Klemm posited that the effectiveness of the Convention 
on Migratory Species6 (CMS or Bonn Convention) –the only global 
treaty dedicated to migratory species conservation– would, in the 
future, “be judged on its ability to bring about the conclusion of 
flyway agreements, especially for the conservation and sustainable 
exploitation of water birds”.7  

By the time that de Klemm made this comment, the Ramsar 
Convention had already been in force for almost 19 years. It is thus 
unsurprising that de Klemm, despite emphasizing the need for 
waterbird agreements, also identified as a potential problem “the 
difficulty of determining clearly the areas of responsibility of the 
Ramsar Convention and any future agreements that may be made 
on the conservation of habitats of migratory water-birds under the 
 

2. Ward Hagemeijer, Site Networks for the Conservation of Waterbirds, in 

WATERBIRDS AROUND THE WORLD: A GLOBAL OVERVIEW OF THE CONSERVATION, 
MANAGEMENT AND RESEARCH OF THE WORLD’S WATERBIRD FLYWAYS, 697, 698 
(Gerard C. Boere et al. eds., 2006) [hereinafter WATERBIRDS AROUND THE WORLD]. 

3. Id. at 697. 
4. See generally Convention on Wetlands of International Importance 

especially as Waterfowl Habitat, Feb. 2, 1971, 996 U.N.T.S. 245, http://www. 
ramsar.org/sites/default/files/documents/library/current_convention_text_e.pdf 
[https://perma.cc/X3VV-EP7Z] [hereinafter Ramsar Convention]. 

5. M.J. Bowman, The Ramsar Convention Comes of Age, 42 NETH. INT’L L. 
REV. 1, 6 (1995), http://www.ramsar.org/sites/default/files/documents/library/ 
the_ramsar_convention_in_international_law.pdf [https://perma.cc/Z8FT-F2EK] 
(“[T]he Ramsar Convention was the product of a sequence of deliberations which 
had as their primary purpose the protection of migratory wildfowl. . .”). 

6. See Convention on the Conservation of Migratory Species of Wild Animals, 
June 23, 1979, 1651 U.N.T.S. 356 [hereinafter CMS]. 

7. Cyrille de Klemm, The Problem of Migratory Species in International Law, 
in GREEN GLOBE YEARBOOK OF INTERNATIONAL CO-OPERATION ON ENVIRONMENT 
AND DEVELOPMENT 67, 74-75 (Helge Ole Bergesen & Georg Parmann eds.,1994). 
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Bonn Convention”.8 In June 1995, the Agreement on the 
Conservation of African-Eurasian Migratory Waterbirds9 (AEWA) 
was adopted, and this instrument remains the only legally binding 
waterbird Agreement in the CMS Family. However, while AEWA 
has been lauded as a very promising instrument,10 the concern has 
also been raised that the Agreement “has a large potential scope 
for the duplication of obligations, especially with regard to the 
protection of wetland habitats, given the operation of the Ramsar 
Convention”.11 The existing literature thus recognizes that overlap 
between AEWA and the Ramsar Convention is potentially 
problematic. It fails, however, to provide a detailed analysis of the 
nature of this overlap and the interplay between the provisions of 
the Agreement and the Convention, or of their respective roles in 
relation to waterbird conservation. This article’s primary objective 
is to present such an analysis and, in so doing, draw conclusions 
about the gaps that AEWA is able to fill in the Ramsar regime. The 
article’s subsidiary objectives are to make suggestions concerning 
the lessons that AEWA can draw from the experiences of the 
Ramsar Convention (and the critiques thereof); as well as the 
lessons that a comparison of the Convention and the Agreement 
offer concerning the roles, advantages, and disadvantages of 
ecosystem-based and species-based treaties more broadly. The 
issues explored go beyond mere academic relevance. Indeed, at the 
time at which AEWA was initially drafted, there were those who 
argued that the same results could be achieved under the Ramsar 
Convention;12 and, even today, some non-party range states 

 

8. Id. at 73-74. 
9. See generally Agreement on the Conservation of African-Eurasian 

Migratory Waterbirds, June 16 1995, 2006 O.J. (L 345) 26, http://www.unep-
aewa.org/sites/default/files/basic_page_documents/aewa_agreement_text_2016_2
018_FINAL_correction%20made%20on%20p%2054_wcover.pdf 
[https://perma.cc/V5Y5-TLZL] [hereinafter AEWA]. 

10. Richard Caddell, International Law and the Protection of Migratory 

Wildlife: An Appraisal of Twenty-five Years of the Bonn Convention, 16 COLO. J. 
INT’L ENVTL. L. & POL’Y 113, 132 (2005). See generally MICHAEL BOWMAN ET AL., 
LYSTER’S INTERNATIONAL WILDLIFE LAW 231 (2nd ed. 2010); Melissa Lewis, AEWA 

at Twenty: An Appraisal of the African-Eurasian Waterbird Agreement and Its 

Unique Place in International Environmental Law, 19 J. INT’L WILDLIFE L. & 
POL’Y, 22, 23 (2016). 

11. Caddell, supra note 10, at 150. 
12.  GERARD C. BOERE, THE HISTORY OF THE AGREEMENT ON THE 

CONSERVATION OF AFRICAN-EURASIAN MIGRATORY WATERBIRDS: ITS DEVELOPMENT 
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continue to question the value of acceding to the Agreement when 
they are already parties to Ramsar.13 The perception that AEWA 
does not add sufficient value to the framework introduced by the 
Ramsar Convention therefore appears to have direct implications 
for the Agreement’s membership.14 Further, in the face of resource 
constraints, it is becoming increasingly important for individual 
environmental treaties to identify not only areas of common 
interest in respect of which there is potential to establish synergies 
with other instruments (an issue which receives much attention in 
the contemporary discourse on international environmental 
governance15), but also those areas in which they are able to make 
unique contributions and should thus concentrate their efforts. In 
the AEWA context especially, there is a pressing need to identify 
the Agreement’s niche insofar as a new Strategic Plan is currently 
under development, the purpose of which will be to identify the 
Agreement’s strategic priorities for the period 2019-2027.16  

To provide a framework against which to assess the extent to 
which the Ramsar Convention currently promotes the 
conservation of waterbirds and the areas in which AEWA makes – 
or has the potential to make – a unique contribution in relation to 
Ramsar, part II of the article outlines priority measures for 

 

AND IMPLEMENTATION IN THE PERIOD 1985-2000, WITHIN THE BROADER CONTEXT OF 
WATERBIRD AND WETLANDS CONSERVATION 25 (2010), http://www.unep-
aewa.org/sites/default/files/publication/aewa_history_book_sm_0.pdf 
[https://perma.cc/US5A-3855]. 

13.  Conversation with Evelyn Moloko, Coordinator for AEWA’s African 
Initiative, in Cape Town, S. Afr. (Oct. 27, 2013); see also GWEN VAN BOVEN, 
DEVELOPMENT OF A COMMUNICATION STRATEGY FOR THE AGREEMENT ON THE 
CONSERVATION OF AFRICAN-EURASIAN MIGRATORY WATERBIRDS (AEWA), QUICK 
SCAN–ANALYSIS OF RESULTS 17 (2004), http://www.unep-aewa.org/sites/default/ 
files/document/tc5_inf5_4_communicationstrategy_quick_scan_0.pdf [https://per 
ma.cc/4VX3-Z2EE] (recognizing the challenge of “convention exhaustion” and 
noting that “[i]n the international convention arena, some countries perceive 
AEWA as ‘yet another agreement’, and do not see enough benefit in joining”). 

14.  Of course, membership of the Ramsar Convention does not explain why 
many of the range states that are not parties to AEWA have also failed to accede 
to the CMS, the application of which is not restricted to wetland-dependent 
species. 

15.  See, e.g., INTERNATIONAL ENVIRONMENTAL LAW-MAKING AND DIPLOMACY 
REVIEW 2011 (Tuula Honkonen & Ed Couzens eds., 2013) (on synergies amongst 
the biodiversity-related conventions specifically). 

16.  See generally Lewis, supra note 10, at 55-56 (discussing AEWA’s failure 
to undertake adequate prioritization thus far). 
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achieving the effective long-term conservation of migratory 
waterbirds. Particular detail is provided regarding habitat 
conservation, since it is in this area that the provisions of the 
Agreement and the Convention experience the greatest overlap 
and in respect of which the most intricate analysis is therefore 
necessary in order to distinguish each treaty’s distinctive role. 
That AEWA has a more pronounced contribution to make than 
Ramsar in respect of threats that are unrelated to habitat is fairly 
obvious; though, as will be illustrated in the course of the article, 
the Convention’s provisions are also relevant in this regard and 
establish an important link to the Agreement. Part II, therefore, 
also briefly outlines the need to address threats that are not 
habitat-related, as well as to address gaps in knowledge. After an 
introduction to the Ramsar Convention and AEWA is presented in 
part III, parts IV to VI assess the manners in which the texts of, 
and the guidance, procedures, and institutions developed under, 
these two instruments provide for the measures identified in part 
II, and suggest various improvements that can be made in this 
regard. While other multilateral environmental agreements 
(MEAs) are referred to where relevant, a full assessment of their 
contribution to waterbird conservation falls beyond the scope of 
this article.  

Of course, even if a treaty regime makes provisions for all 
necessary conservation measures, its effectiveness will depend 
largely upon the willingness and ability of range states to both 
become parties to the treaty and implement its provisions.17 
Insofar as participation is concerned, clarifying AEWA’s role in 
relation to the Ramsar Convention is, as noted above, an important 
step towards filling gaps in the Agreement’s current membership. 
In addition, part VII highlights the need to make accession more 
appealing to developing countries and considers whether there are 
any lessons that AEWA can draw from the Ramsar Convention in 
this regard. Although the article does not attempt to present a 
comprehensive analysis of the current implementation status of 
AEWA and the Ramsar Convention, it does comment on the extent 
to which, and the manner in which, certain provisions are being 

 

17.  These being two elements of the “effectiveness test” proposed in KARIN 
BAAKMAN, TESTING TIMES: THE EFFECTIVENESS OF FIVE INTERNATIONAL 
BIODIVERSITY-RELATED CONVENTIONS 59-61, 72-74 (2011). 
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implemented, as determined by the various monitoring 
mechanisms that are in place under each treaty. Finally, by 
unpacking the unique, though complementary, contributions of 
AEWA and the Ramsar Convention, the article provides a setting 
within which to reflect on the respective advantages and 
disadvantages of ecosystem-based and species-based treaties in 
general. The broader lessons that are offered by this comparison 
are therefore briefly considered in part VIII before conclusions are 
presented in part IX. 

II. PRIORITY MEASURES FOR THE 
CONSERVATION OF MIGRATORY WATERBIRDS 

The first step towards assessing the manners in which the 
Ramsar Convention contributes to waterbird conservation, the 
shortcomings of the Convention as a machine for achieving this 
objective, and the ways in which it is possible for AEWA to 
compensate for such shortcomings, is to identify the measures that 
need to be taken to achieve waterbird conservation in the long-
term. To achieve their objectives, international instruments aimed 
at conserving migratory waterbirds should – either independently 
or jointly – require and, to the extent possible, facilitate these 
measures, and provide mechanisms for their coordination 
throughout species’ migration routes (flyways18).  

The precise strategies required to maintain particular 
waterbird populations at, or restore them to, a favorable 
conservation status will obviously vary depending on the ecological 
requirements and distributions of, and threats faced by, each 
population. Regardless of the species/population involved, it will, 
however, be necessary to both ensure that adequate habitat is 
available at all life cycle stages and address what this article shall 
refer to as “species threats”19 (that is, threats that may cause 

 

18.  See also Gerard C. Boere & David A. Stroud, The Flyway Concept: What 

It Is and What It Isn’t, in WATERBIRDS AROUND THE WORLD, supra note 2, at 40-42 
(on the meaning of the term “flyway”). 

19.  See Gerard C. Boere & Tim Dodman, Module 1: Understanding the 

Flyway Approach to Conservation, in THE FLYWAY APPROACH TO THE 
CONSERVATION AND WISE USE OF WATERBIRDS AND WETLANDS: A TRAINING KIT 80-
88 (2010), http://wow.wetlands.org/CAPACITYBUILDING/TRAININGAWAREN 
ESSRAISING/WOWTrainingResources/tabid/1688/language/en-US/Default.aspx 
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population decline through increased mortality or other negative 
impacts, despite not necessarily having a direct impact on the 
habitat20); as well as to promote various ancillary measures, the 
most important of which are arguably measures to fill gaps in the 
data required to inform conservation activities.21 This part of the 
article elaborates upon these broad requirements so as to provide 
a normative framework against which to subsequently examine 
the respective contributions of the Convention and the Agreement.  

A. Habitat Conservation 

Habitat loss and degradation currently present the most 
significant threats to biodiversity worldwide.22 Waterbirds are no 
exception,23 being particularly vulnerable due to their reliance on 
wetlands, which continue to be degraded and lost more rapidly 
than other ecosystems.24 Habitat conservation is thus an 
indispensable component of any legal regime designed to protect 
waterbirds. Insofar as migratory waterbirds are concerned, a 
single population may be impacted by habitat loss in any part of 
 

[https://perma.cc/6U2L-XTYM] (distinguishing between “habitat threats” and 
“species threats”). 

20.  Some threats may operate at both the habitat level and the 
species/population level. For instance, infrastructural developments have the 
potential to destroy or degrade habitat and may additionally cause disturbance to 
waterbird populations and the mortality of individual birds. Similarly, non-native 
species may degrade habitat in addition to impacting waterbird populations 
directly through predation, hybridization, or competition for resources. 

21.  Other relevant ancillary measures (which are touched upon in this 
article, despite not receiving an independent focus) would include, inter alia, 
capacity-building and awareness-raising. 

22.  SECRETARIAT OF THE CONVENTION ON BIOLOGICAL DIVERSITY, GLOBAL 
BIODIVERSITY OUTLOOK 3, at 55 (2010), https://www.cbd.int/doc/publications/gbo/ 
gbo3-final-en.pdf [https://perma.cc/Z9GG-P8VA]; UNITED NATIONS ENV’T 
PROGRAMME, GLOBAL ENVIRONMENTAL OUTLOOK 5: ENVIRONMENT FOR THE FUTURE 
WE WANT 134, 139 (2012), http://web.unep.org/geo/sites/unep.org.geo/files/docum 
ents/geo5_report_full_en_0.pdf [https://perma.cc/ZC8D-3CL6]. 

23.  WETLANDS INT’L, STATE OF THE WORLD’S WATERBIRDS 2010, at 8 (2010), 
https://www.wetlands.org/publications/state-of-worlds-waterbirds-2010 
[https://perma.cc/3E6J-7LS6] [hereinafter WETLANDS INT’L]. 

24.  MILLENNIUM ECOSYSTEM ASSESSMENT, ECOSYSTEMS AND HUMAN WELL-
BEING: WETLANDS AND WATER SYNTHESIS, at ii (José Sarukhán et al. eds., 2005), 
http://www.millenniumassessment.org/documents/document.358.aspx.pdf 
[https://perma.cc/CC2T-6ZKP]; See Nick C. Davidson, How Much Wetland Has the 

World Lost? Long-term and Recent Trends in Global Wetland Area, 65 MARINE & 
FRESHWATER RES. 934 (2014). 
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its migration route. The effective conservation of migratory 
waterbirds thus depends upon the availability of habitat both at, 
and between their breeding areas and their non-breeding 
destination areas.  

Many populations of migratory waterbirds congregate in large 
numbers at key sites during at least part of their annual cycles,25 
making them extremely vulnerable to localized threats. The 
deterioration or loss of such sites may have significant impacts at 
the population level,26 with the corollary of this of course being that 
site-based measures can make a major contribution to waterbird 
conservation. Flyway-level conservation requires that attention be 
paid not only to individual sites, but to networks of sites that 
provide ‘stepping stones’ along waterbirds’ migration routes.27 
These networks need to be identified, protected, and managed 
(ideally through formal designation of sites as protected areas and 
the development of management plans, although site conservation 
can also be achieved through other measures) with a view to 
maintaining, or if need be restoring,28 their value for migratory 
waterbirds.29 They should also have a measure of flexibility in 

 

25.  Hagemeijer, supra note 2, at 697. 
26.  See Nicholas C. Davidson & David A. Stroud, African-Western Eurasian 

Flyways: Current Knowledge, Population Status and Future Challenges, in 
WATERBIRDS AROUND THE WORLD, supra note 2, at 68; Jeff Kirby, Review of 

Current Knowledge of Bird Flyways, Principal Knowledge Gaps and Conservation 

Priorities, in A REVIEW OF MIGRATORY BIRD FLYWAYS AND PRIORITIES FOR 
MANAGEMENT 47, 66-68, 85 (CMS Tech. Ser. Publ’n No. 27, 2014), 
http://www.cms.int/atlantic-turtles/sites/default/files/publication/CMS_Flyways_ 
Reviews_Web.pdf [https://perma.cc/TG57-ET5V]. 

27.  Hagemeijer, supra note 2, at 698; Kirby, supra note 26, at 85; see also 

Barbara Lausche et al., The Legal Aspects of Connectivity Conservation: A Concept 

Paper, in 1 IUCN ENVTL. POL’Y & L. PAPER NO. 85, 62 (2013), 
https://portals.iucn.org/library/sites/library/files/documents/EPLP-085-001.pdf 
[https://perma.cc/76A5-D4ET] (for a broader discussion of “connectivity 
conservation,” which encompasses, but is not limited to, connectivity measures 
aimed at allowing the continued natural movement of migratory species across 
their ranges). 

28.  David A. Stroud et al., Waterbird Conservation in a New Millennium – 

Where From and Where to?, in WATERBIRDS AROUND THE WORLD, supra note 2, at 
32 (noting that the discourse on habitat protection no longer focuses exclusively 
on the need to prevent habitat loss and degradation, but also on the importance 
of habitat restoration and rehabilitation). 

29.  WETLANDS INT’L, supra note 23, at 10 (highlighting that the “protection 
and management of a network of key wetland sites where waterbirds congregate 
in large numbers is one of the key components of effective conservation of 
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order to accommodate the shifts in waterbird distributions that are 
occurring in response to climate change.30 Given that sites are not 
isolated from their surrounding environment and may be adversely 
impacted by external influences, the effective conservation of a 
particular site will generally involve the management of activities 
within not only the site itself, but also surrounding areas.31 

For populations that are more widely dispersed during part or 
all of their annual cycles, the conservation of site networks will be 
inadequate and there is a need to address the impacts of human 
activities in the wider environment in order to maintain the 
ecological functions of particular habitats for migratory 
waterbirds.32 Writing in 2006 (and citing studies from the 1990s), 
Davidson and Stroud, for instance, noted that amongst the African-
Eurasian wader populations with known status, the largest 
proportion of declining populations were those which bred in north-
west and western Europe, where the reliance of many of these 
populations on low-intensity agricultural land made them 
particularly vulnerable to intensified farming practices under 
European agricultural policies.33 The authors proceeded to 
emphasize that “to maintain the populations of migratory species, 
it is pointless to secure their well-being at one stage in their annual 
cycle [through site-focused conservation] whilst other policies lead 
to their decline at other times of the year” (in this instance, through 
broad-scale land use change which affected the viability of 
breeding populations).34 This example demonstrates why site-
based conservation measures will be inappropriate for protecting 
 

waterbirds”); see also Tim Dodman & Gerard C. Boere, Module 2: Applying the 

Flyway Approach to Conservation, in THE FLYWAY APPROACH TO THE 
CONSERVATION AND WISE USE OF WATERBIRDS AND WETLANDS: A TRAINING KIT, 
supra note 19, at 181-82. 

30.  See Gerard C. Boere & Douglas Taylor, Global and Regional 

Governmental Policy and Treaties as Tools Towards the Mitigation of the Effect of 

Climate Change on Waterbirds, 146 IBIS 111, 114 (2004). 
31.  Cyrille de Klemm & Clare Shine, Biological Diversity Conservation and 

the Law: Legal Mechanisms for Conserving Species and Ecosystems, in IUCN 
ENVTL. POL’Y & L. PAPER No. 29, 195 (1993). 

32.  Colin A. Galbraith, Policy Options for Migratory Bird Flyways, in A 
REVIEW OF MIGRATORY BIRD FLYWAYS AND PRIORITIES FOR MANAGEMENT, supra 

note 26, at 142; Kirby, supra note 26, at 84-85; Dodman & Boere, supra note 29, 
at 62-63, 68-69. 

33.  Davidson & Stroud, supra note 26, at 71. 
34.  Id. 
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the habitats of all waterbird populations for all parts of their 
annual cycles, as well as the importance of integrating the needs 
of waterbirds into the policies of other sectors. It additionally 
illustrates the fact that, while wetlands constitute the most 
important habitat type for many waterbird species,35 other habitat 
types are often also important. As explained by Dodman and Boere: 

Many waterbirds use non-wetland habitats during their breeding 
period. The Barnacle Goose Branta leucopis breeds on islets, crags 
and rocky outcrops in the Arctic tundra, as does the Pink-footed 
Goose Anser brachyrhynchus, which also uses tundra hummocks 
and gorges for breeding. In Europe, the White Stork Ciconia 

ciconia nests in buildings and in trees . . . . The Southern African 
population of Black Stork Ciconia nigra breeds on cliffs, in caves 
or potholes and even in abandoned mines. Black Storks that 
migrate from Europe into Africa after breeding often utilise non-
wetland areas, such as open dry grassland in the highlands of 
Ethiopia and in open woodlands in West Africa’s Sahel. The 
Sociable Lapwing Vanellus gregarius breeds on the semi-arid 
lowlands or low upland steppe of Central Asia, whilst its non-
breeding habitat in the Middle East include semi-deserts, steppes 
and bare or cultivated fields.36  

In such instances, measures targeted at wetland conservation 
alone will clearly be inadequate and additional habitat types must 
be considered. Of course, the more broadly the term “waterbirds” 
is defined,37 the wider the range of habitats that become relevant. 
For instance, if this group is defined to include seabirds, then 
consideration needs to be given to habitat conservation measures 
in the marine environment.  

B. Measures to Address Species Threats  

Although measures to address habitat-level threats are a 
necessary feature of waterbird conservation, such measures will 
not always be sufficient to maintain/restore favorable conservation 
status and need to be combined with measures targeting other 

 

35.  Hagemeijer, supra note 2, at 698. 
36.  Dodman & Boere, supra note 29, at 142. 
37.  See Davidson & Stroud, supra note 26, at 64; infra Part III.B (on the 

definition of “waterbirds”). 
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drivers of population decline. Threats with particular significance 
for migratory waterbirds include: unsustainable harvest; lead and 
other forms of poisoning; disease; non-native species; human 
disturbance; mortality caused by artificial structures such as wind 
turbines and power lines; and (if seabirds are included) pollution, 
overfishing, and bycatch in the marine environment.38 If 
international instruments are to achieve the effective long-term 
conservation of migratory waterbirds, they therefore need to 
provide a framework for addressing such challenges. As in the case 
of habitat conservation, measures directed towards species threats 
need to take entire migration routes into consideration.  

C. Measures to Address Gaps in Knowledge  

Robust data regarding waterbird populations and the habitats 
upon which they rely are essential for planning and implementing 
appropriate conservation measures, as well as evaluating the 
success thereof. 39 While not directly impacting conservation 
status, data collection, in other words, enables the measures 
discussed in parts A and B above and is an essential prerequisite 
for waterbird conservation. As a result of monitoring under such 
initiatives as the International Waterbird Census,40 waterbirds in 
the African-western Eurasian region are amongst the best studied 
animals in the world.41 Nevertheless, significant knowledge gaps 
remain regarding, for instance, the sizes, trends, and migration 
patterns of certain populations; the importance of certain sites; the 
impacts of climate change upon migratory waterbirds; and the 
impacts of waterbird harvest.42 There is consequently a need for 
improved monitoring of waterbird populations and their 
habitats,43 and this should ideally be promoted by those legal 
instruments which aim to achieve waterbird conservation. 
 

38.  See Kirby, supra note 26, at 66-75; Galbraith, supra note 32, at 142-47; 
WETLANDS INT’L, supra note 23, at 8-9; Boere & Dodman, supra note 19, at 81-88. 

39.  WETLANDS INT’L, supra note 23, at 1; Galbraith, supra note 32, at 147. 
40. Monitoring Waterbird Populations, WETLANDS INT’L http://archive. 

wetlands.org/OurWork/Biodiversity/Monitoringwaterbirdpopulations/tabid/773/
Default.aspx [https://perma.cc/H8FL-3A5R]. 

41.  See Davidson & Stroud, supra note 26, at 64-66. 
42.  See Boere & Dodman, supra note 19, at 104-107 (providing an overview 

of key knowledge gaps and research needs). 
43.  Id. at 104; WETLANDS INT’L, supra note 23, at 1. 
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III. A BRIEF INTRODUCTION TO THE RAMSAR 
CONVENTION AND AEWA 

A. Overview of Objectives, Nature of Provisions and  
Scope 

The Ramsar Convention was adopted in 1971 in an attempt to 
“stem the progressive encroachment on and loss of wetlands.”44 
Although wetlands are highly productive ecosystems which 
provide a broad spectrum of environmental services,45 it was the 
international community’s desire to protect migratory waterfowl 
that provided the primary catalyst for the Convention’s negotiation 
and adoption.46 Waterfowl are thus mentioned in the Convention’s 
title and preamble, and are repeatedly emphasized in its operative 
provisions.47 This initial emphasis on birds is not surprising 
insofar as the importance of wetlands to migratory waterfowl 
(which, as highlighted by the Convention’s preamble, “should be 
regarded as international resources”48) provides an important 
justification for the international regulation of ecosystems which 
themselves fall predominantly within national boundaries.49 
Focusing on waterfowl, in other words, gives an international 
dimension to the issue of wetland conservation, and thus a basis 
for asserting that states have a responsibility to cooperate in the 
conservation of wetlands both within and outside their territories. 
More recently, states have accepted that the conservation of 
 

44.  Ramsar Convention, supra note 4, pmbl. 
45.  See, e.g., MILLENNIUM ECOSYSTEM ASSESSMENT, supra note 24, at 30-38; 

DANIELA RUSSI ET AL., THE ECONOMICS OF ECOSYSTEMS AND BIODIVERSITY FOR 
WATER AND WETLANDS 5-17 (2013), http://doc.teebweb.org/wp-content/uploads/ 
2013/04/TEEB_WaterWetlands_Report_2013.pdf [https://perma.cc/2EYU-PMXL] 
(both on the various services provided by wetlands). 

46.  Bowman, supra note 5, at 6. 
47.  See Ramsar Convention, supra note 4, arts. 2(1), 2(2), 2(6), 4(1), 4(2), 

4(4), 7(1). 
48.  Id. pmbl. 
49.  See, e.g., IWRB/MAR BUREAU, PROJECT MAR – THE CONSERVATION AND 

MANAGEMENT OF TEMPERATE MARSHES, BOGS AND OTHER WETLANDS 29 (IUCN 
Publ’n New Ser. No. 3, 1963) (reflecting the view of participants at the 1962 MAR 
Conference – which recommended that the IUCN compile a list of wetlands of 
international importance and that this may be considered as a foundation for an 
international convention on wetlands – that the importance of wetlands to 
migratory birds “makes their continued existence a matter of international 
significance appropriate to international cooperation”). 
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biodiversity constitutes a “common concern of human kind”,50 thus 
giving “the international community of states both a legitimate 
interest in resources of global significance and a common 
responsibility to assist in their sustainable development”.51 At the 
time of the Ramsar Convention’s adoption, however, this approach 
had yet to evolve. Indeed, at that time, no other examples of global 
conservation treaties existed. In contrast, AEWA, which was 
adopted in 1995 with the objective of maintaining migratory 
waterbird species in a favorable conservation status or returning 
them to such status,52 is a relatively young instrument, whose 
drafters had the benefit of learning from the myriad of global and 
regional conservation treaties that had preceded it. It thus stands 
to reason that AEWA’s structure and provisions are significantly 
more elaborate than those of the Ramsar Convention. Parties to 
AEWA are required to implement a broad range of detailed 
conservation commitments, which are found in the Agreement text 
and a legally binding Action Plan annexed thereto.53 The text of 
the Ramsar Convention, on the other hand, appears simple by 
modern standards.54 As discussed below, the Convention’s small 
collection of substantive provisions are heavily qualified and, in 
places, vague; though the Ramsar Conference of the Parties (CoP) 
has adopted a comprehensive body of guidance to inform the 
interpretation of these provisions. 

Interestingly, early thinking in the development of both the 
Ramsar Convention and AEWA envisaged instruments with a 
significantly narrower geographic scope and species coverage than 
was ultimately provided for in either instrument. In the case of 
Ramsar, early discussions on a wetlands treaty focused on creating 
a framework for the protection of European refuges for ducks, 

 

50. Convention on Biological Diversity, June 5, 1992, 1760 U.N.T.S. 79, 
pmbl., https://www.cbd.int/doc/legal/cbd-en.pdf [https://perma.cc/8CET-5TYV] 
[hereinafter CBD]. 

51.  PATRICIA BIRNIE ET AL., INTERNATIONAL LAW AND THE ENVIRONMENT 130 
(3rd ed. 2009). 

52.  AEWA, supra note 9, art. II(1). 
53.  See Rachelle Adam, Waterbirds, the 2010 Biodiversity Target, and 

Beyond: AEWA’s Contribution to Global Biodiversity Governance, 38 ENVTL. L. 87, 
124-125 (2008) (discussing the nature of AEWA’s provisions). 

54.  Bowman, supra note 5, at 3 (“Judged by the standards of modern 
environmental treaties, the Ramsar Convention in its original form seems an 
extraordinarily simple, almost simplistic, legal instrument.”). 
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geese and swans (Anitidae).55 Similarly, the initial thinking 
regarding AEWA was to develop an Agreement that focused solely 
on western palearctic Anitidae.56 In terms of geographic coverage, 
the Ramsar Convention was ultimately adopted as a global 
instrument57 and AEWA as a regional one. The latter’s 
“Agreement Area” is designed to encompass the entire migration 
systems of African-Eurasian migratory waterbirds, spanning 119 
range states (predominantly in Europe and Africa, though also 
including parts of Asia, as well as the Canadian archipelago).58 
Within the region in which both instruments apply, the Ramsar 
Convention is currently supported by a greater number of range 
states, with 112 state parties,59 as compared to AEWA’s 75.60 The 
Convention’s text refers to “waterfowl”, while AEWA refers to 
“waterbirds”; and the definitions of these terms – neither of which 
is limited Anitidae – are relevant insofar as they influence the role 
of each instrument.  

B. Definitional Issues 

The Ramsar Convention defines “waterfowl” to mean “birds 
ecologically dependent on wetlands”,61 and this term has come to 
be regarded as synonymous with “waterbird” under the 

 

55.  G.V.T. MATTHEWS, THE RAMSAR CONVENTION ON WETLANDS: ITS HISTORY 
AND DEVELOPMENT 15 (2013), http://www.ramsar.org/sites/default/files/documen 
ts/pdf/lib/Matthews-history.pdf [https://perma.cc/8HZW-QWRS]. 

56.  CMS, Res. 1.6, Agreements (Oct. 21-26 1985), http://www.cms.int/ 
sites/default/files/document/Res1.6_E_0_0.pdf [https://perma.cc/Y5W2-KUHU] 
(instructing the CMS Secretariat to take appropriate measures to develop 
Agreements for several species/groups of species, including western palearctic 
Anatidae). 

57.  Ramsar Convention, supra note 4, art. 9(2). 
58.  AEWA, supra note 9, art. I(1), annex 1. 
59.  The Ramsar Convention has 169 contracting parties in total. RAMSAR 

CONVENTION SECRETARIAT, CONTRACTING PARTIES TO THE RAMSAR CONVENTION 
(2016), http://www.ramsar.org/sites/default/files/documents/library/annotated_ 
contracting_parties_list_e.pdf [https://perma.cc/9FXJ-Q5NT]. The only countries 
within AEWA’s geographic range that are not Ramsar parties are Angola, Eritrea, 
Ethiopia, Qatar, San Marino, Saudi Arabia and Somalia; and of these only one, 
Ethiopia, is a party to AEWA. Parties and Range States, AEWA, http://www.unep-
aewa.org/en/parties-range-states [https://perma.cc/287N-7KFX]. 

60.  Parties and Range States, supra note 59 (the European Union (EU) is 
also a party to AEWA). 

61.  Ramsar Convention, supra note 4, art. 1(2). 
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Convention. 62 Several attempts have been made to provide parties 
with more detailed guidance on the species which qualify as 
waterfowl/waterbirds. The most recent of these is found in the 
glossary to the Strategic Framework and Guidelines for the Future 

Development of the List of Wetlands of International Importance, 
which explains that the Convention’s definition of waterfowl 
includes any wetland bird species and, at the broad level of 
taxonomic order, “includes especially”: 

• Penguins: Sphenisciformes; 
• Divers: Gaviiformes; 
• Grebes: Podicipediformes; 
• Wetland related pelicans, cormorants, darters and allies: 

Pelecaniformes; 
• Herons, bitterns, storks, ibises and spoonbills: 

Ciconiiformes; 
• Flamingos: Phoenicopteriformes; 
• Screamers, swans, geese and ducks (wildfowl): 

Anseriformes; 
• Wetland related raptors: Accipitriformes and 

Falconiformes; 
• Wetland related cranes, rails and allies: Gruiformes; 
• Hoatzin: Opisthocomiformes; 
• Wetland related jacanas, waders (or shorebirds), gulls, 

skimmers and terns: Charadriiformes; 
• Woucals: Cuculiformes; and 
• Wetland related owls: Strigiformes.63 

 

62.  Strategic Framework and Guidelines for the Future Development of the 
List of Wetlands of International Importance of the Convention on Wetlands 
(Ramsar, Iran, 1971), app. E, at 91 (3rd ed. 2008), http://www.ramsar.org/sites/ 
default/files/documents/pdf/guide/guide-list2009-e.pdf [https://perma.cc/B39A-2E 
PJ] [hereinafter Ramsar Convention, Strategic Framework] (defining the term 
“waterbirds”). 

63. Id; see also Final Act of the International Conference on the Conservation 
of Wetlands and Waterfowl, ¶ 19 (Jan. 30 - Feb. 3, 1971), http://www.ramsar.org/ 
sites/default/files/documents/library/final_act_ramsar_conference1971.pdf 
[https://perma.cc/J6HQ-HU55]; Ramsar Convention, Recommendation 4.2, 
Criteria for Identifying Wetlands of International Importance, at 4 (June 27 - July 
4, 1990), http://www.ramsar.org/sites/default/files/documents/library/key_rec_ 4. 
02e.pdf [https://perma.cc/T36D-EGEZ] [Ramsar Convention, Recommendation 
4.2] (both providing earlier guidance on the meaning of “waterfowl”). 
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This list of orders, accompanied by vernacular names to 
indicate which exact families are meant, addresses various 
deficiencies with previous Ramsar guidance which Matthews had 
criticized64 for listing a confusing mixture of orders, sub-orders, 
and families (rather than restricting itself to one taxonomic rank), 
and for excluding various wetland-dependent taxa. Most of the 
exclusions identified by Matthews have been rectified in the 
current guidance, with the one notable exception being that the 
order Passeriformes, which includes just as many wetland species 
as Accipitriformes and Falconiformes, is still not mentioned. The 
relevance of this omission is, however, questionable, given that – 
as can be inferred from its use of the word “includes” – the above 
list of orders clearly is not intended to be exhaustive. The Ramsar 
Convention’s waterfowl provisions can thus be considered 
applicable to additional taxa, provided that these indeed depend 
upon wetlands. The Convention defines “wetlands” to include an 
exceptionally wide range of habitats, including “areas of marsh, 
fen, peatland or water, whether natural or artificial, permanent or 
temporary, with water that is static or flowing, fresh, brackish or 
salt, including areas of marine water the depth of which at low tide 
does not exceed six metres”.65 Commenting on the breadth of this 
definition, Bowman observes that since “the primary aim of those 
who drafted the Convention was to establish a conservation regime 
for all those habitats which were of importance to waterfowl, the 
definition adopted was one wide enough to embrace virtually every 
practical possibility, without particular regard to scientific 
nicety”.66 Nevertheless, there do remain species which, while 
clearly falling within the Ramsar Convention’s definition of 
waterfowl, do not rely exclusively upon the habitats included in its 
definition of wetlands (for instance, the species identified in the 
Dodman and Boere quote at the end of part II.A above); and this 
 

64. See MATTHEWS, supra note 55, at 37-38 (referring specifically to the 
guidance attached to the Ramsar Convention’s Recommendation 4.2). 

65.  Ramsar Convention, supra note 4, art. 1(1). 
66.  Bowman, supra note 5, at 6. Regarding the Ramsar’s Convention’s 

objective to protect wetlands as waterfowl habitat, Bowman further comments 
that, although this “gave the Convention an emphasis which may not have been 
wholly to its advantage. . .it is hard to believe that, without this overarching 
ornithological perspective, it would ever have been considered appropriate to 
devise a single instrument for the protection of such a diverse variety of habitats 
as the Convention embraces.” Id. 
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obviously limits the Convention’s potential to contribute to the 
conservation of certain species.67  

AEWA’s Agreement text defines “waterbirds” to include “those 
species of birds that are ecologically dependent on wetlands for at 
least part of their annual cycle, have a range which lies entirely or 
partly within the Agreement Area and are listed in Annex 2 to [the] 
Agreement.”68 The first part of this definition is clearly based on 
the Ramsar Convention’s definition of waterfowl (indeed, AEWA’s 
drafters used the Ramsar definition as a starting point for 
identifying which species should be covered by the Agreement69); 
while the second and third parts of the definition restrict both its 
geographic and taxonomic reach. Annex 2 currently lists 254 
species belonging to 28 families.70 It includes several species of 
coastal seabirds,71 but is not as inclusive as the list provided in the 
Ramsar Convention’s guidance insofar as it excludes endemic 
species and species that do not occur in AEWA’s Agreement Area, 
as well as coucals and wetland related raptors and owls.72 The fact 
that AEWA has opted for a more restricted definition of waterbirds 
makes sense, given that the obligations attached to a species’ 
listing under the Agreement are (as explored below) more onerous 
than those that result from a species being considered to be a 
waterfowl for the purposes of the Ramsar Convention. 
Nevertheless, it has been suggested that AEWA’s coverage could 
be extended to additional taxonomic groups, such as wetland-
dependent raptors,73 and the guidance provided under the Ramsar 
Convention illustrates that the term “waterbirds” is sufficiently 
flexible to accommodate this. The Agreement fails to define 
“wetlands.” Both AEWA’s negotiation history74 and the guidance 

 

67.  But see, infra Part IV.A on the inclusion of non-wetland habitat within 
the boundaries of Wetlands of International Importance. 

68.  AEWA, supra note 9, art. I(2)(c). 
69.  Minutes of the Informal Negotiation Meeting on the draft Agreement 

text of AEWA, first session, ¶ 38 (June 12-14, 1994) (copy on file with author). 
70.  AEWA, supra note 9, annex 2. 
71.  See Lewis, supra note 10, at 39-40 (discussing AEWA’s evolving 

taxonomic coverage). 
72.  Hoatzin are also excluded, though this has no significance, since they do 

not occur within AEWA’s geographic range. 
73.  Lewis, supra note 10, at 39. 
74.  E.g., Convention on the Conservation of Migratory Species of Wild 

Animals, Agreement on the Conservation of African-Eurasian Migratory 
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documents approved by the Agreement’s Meeting of the Parties 
(MoP) since its adoption75 suggest that this term should be 
interpreted to have the same meaning as it does under the Ramsar 
Convention;76 though the significance of this is diluted by the fact 
that most of AEWA’s habitat-related provisions do not apply 
exclusively to wetlands, but also to important terrestrial habitats 
and to marine areas – including areas beyond national jurisdiction 
to the extent that these are encompassed by the Agreement Area. 
Each instrument’s role in the conservation of wetlands and other 
habitats is examined more closely in the next part of this article. 

IV. HABITAT CONSERVATION 

It is in respect of the conservation of waterbird habitat that 
the Ramsar Convention and AEWA experience the greatest 
overlap, resulting in a need to clearly unpack the respective roles 
of the Convention and the Agreement in relation to habitat 
conservation. As explained in part II, a variety of measures are 
necessary to ensure the availability of sufficient habitat along 
waterbird flyways. For populations that congregate during at least 
part of their annual cycles, networks of sites need to be identified 
and protected, and human activities within these sites and their 
surrounding environments need to be managed in a manner that 
maintains or restores their value for migratory waterbirds; all the 
while retaining sufficient flexibility to accommodate climate-
induced range shifts. For dispersed populations, site-based 
measures will be inadequate and broader habitat measures are 
 

Waterbirds: Volume II – Draft Management Plan 1 (Sept. 1993) (copy on file with 
author) (reflecting the explanation in the Management Plan annexed to an early 
draft of the Agreement Text that the Agreement’s definition of “waterbird” 
followed the Ramsar Convention’s definitions of both “waterfowl” and “wetland”). 

75.  E.g., WETLANDS INT’L, AEWA CONSERVATION GUIDELINES NO. 3: 
GUIDELINES ON THE PREPARATION OF SITE INVENTORIES FOR MIGRATORY 
WATERBIRDS 12 (2005), http://www.unep-aewa.org/sites/default/files/publication/ 
cg_3new_0.pdf [https://perma.cc/72K8-ZUFJ] (advising AEWA’s parties to make 
use of the Ramsar Classification System for Wetland Type when refining site 
descriptions during the preparation of site inventories). 

76.  Vienna Convention on the Law of Treaties art. 31-32, May 22, 1969, 1155 
U.N.T.S. 331 [hereinafter Vienna Convention] (providing that “any subsequent 
agreement between the parties regarding the interpretation of the treaty or the 
application of its provisions” shall be taken into account in the interpretation of a 
treaty’s provisions, and that recourse may also be had to the preparatory work of 
the treaty and the circumstances of its conclusion). 
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necessary. Conservation measures need to take into account all 
habitat types relied upon by waterbirds during their annual cycles 
(rather than being restricted to wetlands alone); and intersectoral 
cooperation will frequently be a prerequisite for achieving such 
measures. This part of the article begins by assessing the extent to 
which the Ramsar Convention promotes the habitat conservation 
measures enumerated in part II, and then proceeds to explore the 
interaction between the Convention’s provisions and AEWA’s 
habitat-related provisions and to identify the ways in which AEWA 
adds, or has the potential to add, value to Ramsar’s framework for 
habitat conservation.  

A. The Ramsar Convention’s Contribution to the 
Conservation of Waterbird Habitat 

1. Identification of Key Sites  

Article 2 of the Ramsar Convention requires each contracting 
party to designate at least one wetland within its territory for 
inclusion in a List of Wetlands of International Importance (the 
List).77 It further stipulates that, when designating such sites, 
“wetlands of international importance to waterfowl at any season 
should be included”,78 and that a party’s “international 
responsibilities for the conservation, management and wise use of 
migratory stocks of waterfowl” shall be considered.79 Over the 
years, various criteria have been developed to guide Parties in 
their designation of these “Ramsar sites”, and criteria that use 
waterbirds as indicators of international importance have 
consistently appeared amongst these.80 Of the nine current 
criteria, two focus explicitly on waterbirds: Criterion 5 provides 
that “[a] wetland should be considered internationally important if 
it regularly supports 20,000 or more waterbirds”; while, according 
to Criterion 6, “[a] wetland should be considered internationally 
important if it regularly supports 1% of the individuals in a 

 

77.  Ramsar Convention, supra note 4, art. 2(1), 2(4). 
78.  Id. art. 2(2). 
79.  Id. art. 2(6). 
80.  MATTHEWS, supra note 55, at 42-46 (discussing the progression of various 

versions of the Ramsar criteria). 
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population of one species or subspecies of waterbird.”81 The 
articulation of these two standards by which to quantitatively 
assess a site’s significance to waterbirds itself constitutes an 
important contribution (at least insofar as congregatory species are 
concerned), having relevance beyond Ramsar implementation. 
Criteria 5 and 6 have, for instance, been included in BirdLife 
International’s criteria for identifying Important Bird and 
Biodiversity Areas,82 and are also considered to be relevant for 
determining which areas constitute key sites for migratory 
waterbirds in the AEWA context.83  

Even if Criterion 5 or 6 is not met, there are several qualitative 
Ramsar criteria that can apply to waterbirds (as well as to other 
taxa), depending on the circumstances. A site may qualify as 
internationally important if it supports a vulnerable, endangered 
or critically endangered species (Criterion 2 – indeed, the Ramsar 
CoP has urged Parties to select sites for globally threatened 
waterbirds84); if it supports populations that are important for 
maintaining the biological diversity of a particular biographic 
region (Criterion 3); or if it either supports populations at a critical 
stage in their life cycles or provides refuge during adverse 
conditions (Criterion 4 – for instance, staging posts on long 
distance migrations, or sites in semi-arid/arid areas85). 
Importantly, it is possible for even small or temporary sites to 
 

81.  See generally RAMSAR CONVENTION SECRETARIAT, THE RAMSAR SITES 
CRITERIA: THE NINE CRITERIA FOR IDENTIFYING WETLANDS OF INTERNATIONAL 
IMPORTANCE (2014), http://www.ramsar.org/sites/default/files/documents/library/ 
ramsarsites_criteria_eng.pdf [https://perma.cc/DY7Y-CH5N]. 

82.  Global IBA Criteria, BIRDLIFE INTERNATIONAL DATA ZONE, http:// 
www.birdlife.org/datazone/info/ibacritglob [https://perma.cc/2HEY-GW9M]. 

83.  WETLANDS INT’L, supra note 75, at 3 (advising that “[i]n the context of 
AEWA, a site should be considered to be a key site for migratory waterbirds if: it 
harbours one or more of the globally threatened species listed in Annex 2 to the 
Agreement” or “it meets the numerical Ramsar criteria [. . .], in particular the 1% 
threshold (criterion 6), for one or more of the species listed in Annex 2 to the 
Agreement”). 

84.  Ramsar Convention, Res. VIII.38, Waterbird Population Estimates and 

the Identification and Designation of Wetlands of International Importance, ¶ 15 
(Nov. 18-26, 2002), http://www.ramsar.org/sites/default/files/documents/pdf/res/ 
key_res_viii_38_e.pdf [https://perma.cc/5AD7-9Z5B]. 

85.  Ramsar Convention, Strategic Framework, supra note 62, ¶ 83 
(providing guidance on the application of Criterion 4 in respect of critical sites for 
migratory species); see also id. ¶ 93 (on the use of Criterion 4 in instances where 
the prerequisites for listing under Criteria 5 and 6 are not met). 
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qualify for listing under these criteria,86 as well as for clusters of 
small sites (such as those that are linked in their use by one 
waterbird population as alternative roost or feeding areas) to be 
grouped together under one listing.87 

2. International Designation of Key Sites  

The identification of key sites, although an essential first step 
towards the conservation of site networks, is not a sufficient 
measure for achieving this objective. As noted above, the 
consequences (from a Ramsar Convention implementation 
perspective) of a site meeting one or more of the criteria for 
identifying Wetlands of International Importance is that the area 
can be listed as a Ramsar site. By providing a mechanism for the 
international designation of sites that are critical for waterbird 
conservation, the Convention plays an important role in drawing 
both international and national attention to these sites, thereby 
increasing support for their protection and management.88 That 
said, the mere fact that a site meets one of the Ramsar criteria does 
not mean that the state in whose territory it occurs is under an 
obligation to designate the site for inclusion on the List. Parties 
have discretion over which sites to list and need only designate one 
Ramsar site in order to satisfy their Article 2 commitment (though 
the majority of parties have, admittedly, exceeded this minimum 
requirement89). Further, although Article 2 refers explicitly to the 
designation of sites that are important to waterfowl and to the 
consideration of parties’ international responsibilities regarding 
migratory stocks of waterfowl,90 the weak wording of these 
 

86.  Id. ¶¶ 83, 222. 
87.  Id. ¶ 60. 
88.  See generally Royal C. Gardner et al., African Wetlands of International 

Importance: Assessment of Benefits Associated with Designations under the 

Ramsar Convention, 21 GEO. INT’L ENVTL. L. REV. 257, 258-59 (2009); Royal C. 
Gardner & Kim Diana Connolly, The Ramsar Convention on Wetlands: 

Assessment of International Designations within the United States, 37 ENVTL. L. 
REV. 10089, 10095-96 (2007) (both discussing the benefits arising from Ramsar 
designation). 

89.  Country Profiles, RAMSAR, http://www.ramsar.org/country-profiles 
[https://perma.cc/QHY7-Q3G4]. 

90.  See also Ramsar Convention, Strategic Framework, supra note 62, ¶¶ 
85, 94 (identifying the designation of all wetlands which meet Criteria 5 and 6 as 
a long-term target for the Convention); Ramsar Convention, Res. IX.1: Annex D, 
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provisions (“should” and “shall consider”) lessens their legal force, 
making it possible for a contracting party to comply with its 
obligations under the Convention without designating any sites on 
the basis of their importance for waterbirds. As is illustrated in 
Table 1 below, more than a quarter of the Convention’s parties 
have yet to designate a Ramsar site on the basis of either Criterion 
5 or 6 – although it is, of course, possible that these parties have 
relied upon the Convention’s qualitative listing criteria to 
designate sites that are important to waterbirds.  

While a relatively high proportion of the number of sites 
designated, and a remarkable proportion of the area included on 
the List, has been designated under the Convention’s waterbird-
specific criteria,91 this percentage is gradually decreasing. For 
instance, in 1993, it was estimated that the regional percentages 
of Ramsar sites that had been designated on the basis of the 
waterbird criteria were 84 percent in Europe, 85 percent in Africa, 
78 percent in Asia, 93 percent in the Neotropics, 97 percent in 
North America, and 73 percent in Oceana.92 The current regional 
percentages are significantly lower. This decrease in attention to 
the waterbird criteria is not particularly surprising given that 
these criteria have increasingly been de-emphasised by the 
Ramsar CoP – both because of the recognition that the protection 
of waterfowl habitat should not be the only aim of wetland 
management and because of the need to make the Convention 
more appealing to developing countries, for whom bird 
conservation will seldom be a top priority.93 It could also 
conceivably be the case that, because of the Convention’s initial 
focus on waterbird conservation and the fact that the waterbird 

 

Ecological “Outcome-oriented” Indicators for Assessing the Implementation 

Effectiveness of the Ramsar Convention, at 10 (Nov. 8–15, 2005), 
http://www.ramsar.org/sites/default/files/documents/pdf/res/key_res_ix_01_anne
xd_e.pdf [https://perma.cc/C4SX-G84T] (identifying the coverage of wetland-
dependent bird populations by designated Ramsar sites as a possible indicator of 
the effectiveness of the Convention’s implementation). 

91.  Note that a site may be designated on the basis of more than one 
criterion, with the result that many of the sites reflected in Table 1 were not 
designated solely because of their value to waterbirds. 

92.  BOWMAN ET AL., supra note 10, at 409 n.43. 
93.  See, e.g,, MATTHEWS, supra note 55, at 44-45, 52; Bowman, supra note 5. 

This shift in emphasis is further discussed infra Part VII. 
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criteria are relatively easy to apply,94 some states first designated 
most/all of their key sites for waterbirds before moving on to 
wetlands that are valuable for other reasons. 
 

Table 195 
 

Region 

 

Number 

(no.) of sites 

listed on the 

basis of 

Criterion 5 

and/or 6 

Area covered 

(in ha.) 

% of 

total 

no. of 

listed 

sites in 

region 

% of 

total 

area of 

listed 

sites in 

region 

No. of these 

sites for 

which a 

management 

plan is in 

place 

No. of 

Ramsar 

Parties with 

no Criterion 

5 or 6 

designations 

Europe 505 22 989 767 47% 83% 277 8 

Africa 157 47 999 798 42% 50% 61 12 

Asia 156 14 694 200 50% 82% 73 8 

Latin 

America & 

the 

Caribbean 

65 28 781 983 35% 70% 32 10 

North 

America 
87 15 315 716 40% 65% 44 0 

Oceana 46 7 660 391 58% 85% 37 6 

Total 1 016 137 441 855 45% 64% 524 44 

 

94.  BOWMAN ET AL., supra note 10, at 409-10; M.J. Bowman, International 

Treaties and the Global Protection of Birds: Part I, 11 J. ENVTL. L. 87, 96-97 (1999) 
(both commenting on the wealth of data that exists concerning waterbird species 
and the relative ease with which the Ramsar Convention’s quantitative waterbird 
criteria can consequently be applied). 

95.  The figures in this table were calculated on July 24, 2016 and are based 
on data from the Ramsar Sites Information Service. Ramsar Sites Information 

Service, RAMSAR https://rsis.ramsar.org/ris-search [https://perma.cc/9HCD-B8 
DW]. 
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From a waterbird conservation perspective, it is problematic 
that, despite the fact that the initial motivation for negotiating a 
convention on wetlands was to ensure the effective and coordinated 
operation and maintenance of a network of wildfowl refuges,96 the 
text of the Ramsar Convention itself does not explicitly encourage, 
let alone require, that a flyway approach be applied to the 
designation of Ramsar sites.97 Article 5 of the Convention does, 
however, provide that: 

[t]he Contracting Parties shall consult with each other about 
implementing obligations arising from the Convention especially 
in the case of a wetland extending over the territories of more than 
one Contracting Party or where a water system is shared by 
Contracting Parties. They shall at the same time endeavour to 
coordinate and support present and future policies and regulations 
concerning the conservation of wetlands and their flora and 
fauna.98   

Article 5’s emphasis is clearly on cooperation in the context of 
transboundary wetlands/water systems rather than 
intercontinental flyways. Indeed, in the late 1980s, states’ decision 
to proceed with the negotiation of AEWA hinged largely on the 
conclusion that “Article 5 of the Ramsar Convention could hardly 
be applied to bring all countries and stakeholders together at a 
flyway level encompassing two or three continents.”99 
Nevertheless, the Ramsar CoP has interpreted the second half of 
 

96.  PROCEEDINGS OF THE FIRST EUROPEAN MEETING ON WILDFOWL 
CONSERVATION OCTOBER 16-18, 1963, at 273-74 (J.J. Swift ed. 1964) (reflecting the 
First European Meeting on Wildfowl Conservation’s request that the Council of 
Europe and the IUCN “seek the agreement of all Governments and other 
authorities concerned for the establishment so far as practicable by 1966 of a 
European network of wildfowl refuges . . . and the conclusion in due course of a 
Convention to ensure the effective and co-ordinated operation and maintenance of 

this network.” (emphasis added)). 
97.  De Klemm, supra note 7, at 70 (identifying the “absence of a flyway 

approach to site designation” as one of the deficiencies of the Ramsar Convention 
as a tool for conserving migratory species). 

98.  Ramsar Convention, supra note 4, art. 5. 
99.  Boere, supra note 12, at 33; see also id. at 34 (“Article 5 was meant in 

the first place to stimulate cooperation, supported by the Ramsar Convention, 
among countries sharing a wetland or water system (lake, catchment area of a 
river, etc.) across the borders of two or, in a few cases, three or four countries and 
not over a long distance flyway which involves dozens of countries or even over 
one hundred”). 
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this Article (which is qualified by the term “endeavor”) to 
encompass, inter alia, cooperation in respect of shared wetland-
dependent species – including through the management of site 
networks along the flyways of migratory waterbirds.100 The CoP 
has further recognized that the Convention is in a position to 
contribute to flyway conservation “by supporting the development 
of networks of wetland sites of international importance for 
migratory waterbirds”101 and has urged parties to designate such 
sites for inclusion on the List.102   

 

100.  See, e.g., Ramsar Convention, Guidelines for International Cooperation 

under the Ramsar Convention, ¶ 15-20 (1999), http://www.ramsar.org/sites/ 
default/files/documents/pdf/guide/guide-cooperation.pdf [https://perma.cc/6YLT-
W2ZD] [hereinafter Ramsar Convention, Guidelines for International 

Cooperation] (providing guidance on the implementation of Article 5 through the 
management of shared wetland-dependent species). 

101.  Ramsar Convention, Recommendation 6.4, The “Brisbane Initiative” on 

the Establishment of a Network of Listed Sites Along the East Asian-Australasian 

Flyway, ¶ 12 (Mar. 19-27 1996), http://www.ramsar.org/sites/default/files/ 
documents/library/key_rec_6.04e.pdf [https://perma.cc/C4YQ-36NJ]; see also 

Ramsar Convention, The Ramsar Strategic Plan 2009-2015, at 5 (2008), http:// 
www.ramsar.org/sites/default/files/documents/pdf/strat-plan-2009-e-adj.pdf 
[https://perma.cc/HX9B-F92W] (identifying the development and maintenance of 
an international network of wetlands that are important for the conservation of 
global biological diversity, including waterbird flyways, as one of the Convention’s 
strategic goals). While the Convention’s current Strategic Plan makes no explicit 
mention of waterbird flyways, one of the Plan’s targets is the “significant increase 
in area, numbers and ecological connectivity in the Ramsar Site network, in 
particular under-represented types of wetlands including in under-represented 
ecoregions and [t]ransboundary [s]ites”, and the Plan identifies the International 
Waterbird Census as one of the sources of data that may prove useful in working 
towards this target. Ramsar Convention, The 4th Strategic Plan 2016-2024, The 

Convention on Wetlands of International Importance Especially as Waterfowl 

Habitat - the “Ramsar Convention,“ at 10, 17 (2015), http://www.ramsar.org/sites/ 
default/files/documents/library/4th_strategic_plan_2016_2024_e.pdf [https://per 
ma.cc/TZ4E-A4BA] [hereinafter Ramsar Convention, The 4th Strategic Plan 2016-

2024] (emphasis added). 
102.  E.g., Ramsar Convention, Recommendation 2.5, Designation of the 

Wadden Sea for the List of Wetlands of International Importance (May 7-12, 1984), 
http://www.ramsar.org/sites/default/files/documents/library/key_rec_ 2.05e.pdf 
[https://perma.cc/2KEG-UPVE] (recommending that Germany and Denmark 
designate their portions of the Wadden Sea as Ramsar Sites, “thereby making a 
significant contribution to the chain of reserves in the western Palearctic 
flyway.”); Ramsar Convention, Res. VIII.38, supra note 84, ¶ 14 (urging parties to 
cooperate in identifying and designating “coherent flyway-scale networks of 
Ramsar sites for migratory waterbirds”); Ramsar Convention, Res. X.22, 
Promoting International Cooperation for the Conservation of Waterbird Flyways, 

¶ 21 (Oct. 28 - Nov. 4, 2008), http://www.ramsar.org/sites/default/files/documents/ 
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Despite the relatively high reliance upon the waterbird 
criteria for Ramsar site designation and the CoP’s exhortations 
concerning the designation of site networks, the Convention 
remains far from achieving comprehensive coverage of the critical 
sites on which waterbirds rely. A 2012 preliminary report103 on the 
site network for waterbirds in AEWA’s Agreement Area, for 
instance, concluded that, although Ramsar designations provided 
adequate site coverage for a greater number of AEWA populations 
(68 breeding populations and 172 non-breeding populations) than 
were covered by any of the other international designation types 
considered,104 designations under the Convention still only 
accounted for 13 percent of the critical sites that had at that stage 
been identified.105 A considerable majority (78 percent) of the sites 
that had been so designated are found in Europe,106 despite this 
arguably being the region in which Ramsar designations are least 
needed, given the role played by, inter alia, the European Union’s 
Natura 2000 network and the Bern Convention’s Emerald 

 

pdf/res/key_res_x_22_e.pdf [https://perma.cc/GG6R-MDRK] (urging parties to 
“identify and designate as Ramsar sites all internationally important wetlands 
for waterbirds on migratory flyways that meet [the current criteria for listing of 
wetlands of international importance]”). 

103.  SZABOLCS NAGY ET AL., AEWA: PRELIMINARY REPORT ON THE SITE 
NETWORK FOR WATERBIRDS IN THE AGREEMENT AREA 5 (2012), http://www.unep-
aewa.org/sites/default/files/document/mop5_15_preliminary_site_network_repor
t_0.pdf [https://perma.cc/C788-Y6RG]. 

104.  The preliminary report additionally assessed site designations under 
Directive 2009/147/EC of the European Parliament and of the Council of 
30 November 2009 on the Conservation of Wild Birds [hereinafter EU Birds 
Directive]; the Convention for the Protection of the World Cultural and Natural 
Heritage, Nov. 16, 1972, 11 I.L.M. (1972) 1358 [hereinafter World Heritage 
Convention]; and the Convention on the Protection of the Marine Environment of 
the Baltic Sea Area, Apr. 9, 1992, http://helcom.fi/about-us/convention 
[https://perma.cc/6MCJ-9T2B] [hereinafter Helsinki Convention]. It did not, 
however, assess designations under the Convention for the Protection of the 
Marine Environment of the North-East Atlantic, Sept. 22,1992, 32 I.L.M. (1993) 
1072 [hereinafter OSPAR Convention]; or the Convention on the Conservation of 
European Wildlife and Natural Habitats, Sept. 19, 1979, E.T.S. No. 104 
[hereinafter Bern Convention]. 

105.  NAGY ET AL., supra note 103, at 30, 45. 
106.  Id. at 5, 49; see also Davidson & Stroud, supra note 26, at 66-67 

(assessing the position in 2004 and concluding that, although the Ramsar site 
network for migratory waterbirds was “greatly more developed” in Africa and 
western Eurasia than in other regions, there were nevertheless “major 
imbalances and gaps” in this network). 
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Network.107 There thus exists a need to promote the Ramsar 
designation of critical sites in other areas – such as along the West 
Asian-East African flyway, where the largest number of declining 
waterbird populations in Africa and western Eurasia are found.108   

3. Protection and Management of Designated Sites 
and Other Wetlands 

The Convention text does not require that Ramsar sites be 
formally designated as protected areas. It does, however, impose a 
general obligation to “promote the conservation of wetlands and 

waterfowl by establishing nature reserves on wetlands, whether 
they are included on the List or not,”109 and further provides that 
a party that deletes a site from the List, or restricts its boundaries 
“should as far as possible compensate for any loss of wetland 
resources, and in particular it should create additional nature 

reserves for waterfowl.”110 The establishment of nature reserves is 
additionally a means through which parties can meet their Article 
3(1) commitment to “formulate and implement their planning so as 
to promote the conservation of the wetlands included in the List, 
and as far as possible the wise use of wetlands in their territory.”111  

Though framed in weaker language than their obligation to 
promote the conservation of Ramsar sites, parties’ wise use 

 

107.  See also Jonathan Verschuuren, The Case of Transboundary Wetlands 

Under the Ramsar Convention: Keep the Lawyers Out!, 19 COLO. J. INT’L ENVT’L L. 
& POL’Y 49, 128 (2007) (in which the author’s case study of the Scheldt River 
estuary revealed that the role of the Ramsar Convention is very limited because 
“its obligations have been elaborated in EU law in much greater detail and in a 
more legally binding way”). See generally Natura 2000 Network, EUROPEAN 
COMMISSION: ENVIRONMENT, http://ec.europa.eu/environment/nature/natura2000/ 
index_en.htm [https://perma.cc/7ZLS-EFE8] (last updated Nov. 14, 2016); 
Emerald Network of Areas of Special Conservation Interest, COUNCIL OF EUROPE: 
BERN CONVENTION, http://www.coe.int/de/web/bern-convention/emerald-network 
[https://perma.cc/AE64-T9M6]. 

108.  See NAGY ET AL., supra note 103, at 29 (commenting that “the generally 
low degree of site designation, combined with unsustainable use of waterbird 
populations may explain the dire situation in this flyway”). 

109.  Ramsar Convention, supra note 4, art. 4(1) (emphasis added). 
110.  Id. art. 4(2) (emphasis added). 
111.  Id. art. 3(1); see also Ramsar Convention, Recomendation 4.2, supra 

note 63, at 5 (commenting that the “[e]stablishment of nature reserves (whether 
strict or less strict) is one way of maintaining the ecological character of listed 
wetlands”). 
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commitment is significant insofar as it applies not only to sites on 
the List, but also to internationally important wetlands that have 
yet to be designated under the Convention (arguably ameliorating, 
to some extent, the current gaps in Ramsar’s coverage of site 
networks); as well as to sites that are nationally important despite 
not meeting any of the Ramsar criteria; and to complexes of 
wetlands at the landscape scale that provide habitat for dispersed 
populations. The Ramsar CoP has interpreted “conservation” to 
mean the maintenance of a site’s ecological character;112 and the 
“wise use” of wetlands has similarly been defined as “the 
maintenance of their ecological character, achieved through the 
implementation of ecosystem approaches, within the context of 
sustainable development.”113 The CoP has further adopted a large 
body of guidance on the conservation and wise use of wetlands, 
which touches upon an extremely broad range of policy areas and 
encourages, inter alia, the preparation of national inventories of 
wetlands, development and implementation of management plans, 
rehabilitation and restoration of wetlands, control of exotic species, 
and performance of environmental impact assessments (EIAs) for 
projects which might affect wetlands.114 Support for achieving 
conservation and wise use is provided through the Ramsar Small 
Grants Fund, Ramsar Advisory Missions, and Ramsar Regional 
Initiatives.115 

 

112.  Ramsar Convention, Recommendation 4.2, supra note 63, at 5 
(explaining that the “principal undertaking of Contracting Parties with respect to 
listed wetlands is to promote their conservation with the aim of preventing 
changes to their ecological character”). 

113.  Ramsar Convention, Res. IX.1: Annex A, A Conceptual Framework for 

the Wise use of Wetlands and the Maintenance of Their Ecological Character, ¶ 22 
(Nov. 8-15 2005), http://www.ramsar.org/sites/default/files/documents/pdf/res/ 
key_res_ix_01_annexa_e.pdf [https://perma.cc/4CZP-6VHH]. 

114.  See generally Ramsar Guidelines, RAMSAR, http://www.ramsar.org/ 
search?f[0]=type%3Adocument&f[1]=field_document_type%3A541&search_api_
views_fulltext [https://perma.cc/6KE8-VXBY] (providing links to the various 
guidance documents that have been approved by the Ramsar CoP). The legal 
status of these guidelines is discussed infra Part IV.B. 

115.  Bowman, supra note 94, at 97 (considering the Convention’s 
implementation mechanisms from a bird conservation perspective specifically). 
See generally RAMSAR CONVENTION, www.ramsar.org [https://perma.cc/BB4X-
EE6F] (providing information on each of these mechanisms for supporting the 
Convention’s implementation). 
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In line with the wise use definition’s emphasis of ecosystem 
approaches, the Ramsar CoP has recognized the need for a “multi-
scalar approach to wise use planning and management,” with site-
based management planning being linked to “broad-scale 
landscape and ecosystem planning;”116 and has adopted guidance 
on incorporating wetland issues into both river basin management 
and integrated coastal zone management.117 As a treaty aimed 
predominantly at conserving a particular ecosystem type rather 
than a particular ecosystem function or value,118 the Ramsar 
Convention is indeed well-positioned to promote the application of 
ecosystem approaches119 and, in the course thereof, to assist in 
building the cross-sectoral cooperation necessary for successful 
wetland conservation120 (such cooperation being more difficult to 
coordinate under a purely species-based approach to 
management).121 However, a shortcoming of ecosystem approaches 
is that they can permit some species to be significantly reduced or 
lost entirely – particularly if the ecological role of one species can 
 

116.  Ramsar Convention, New Guidelines for Management Planning for 

Ramsar Sites and Other Wetlands, ¶ 5 (2002), http://www.ramsar.org/sites/ 
default/files/documents/library/new-mgt-guide.pdf [https://perma.cc/FHJ4-3D 
SQ] [hereinafter Ramsar Convention, New Guidelines for Management Planning]. 

117.  See Ramsar Convention, Guidelines for Integrating Wetland 

Conservation and Wise Use into River Basin Management (1999), http://www. 
ramsar.org/sites/default/files/documents/library/guide-basins.pdf [https://perma. 
cc/A48D-2SVH]; see also Ramsar Convention, River Basin Management: 

Additional Guidance and a Framework for the Analysis of Case Studies (2005), 
http://www.ramsar.org/sites/default/files/documents/library/guide-basins-add-e. 
pdf [https://perma.cc/22XK-57CP]; Ramsar Convention, Principles and 

Guidelines for Incorporating Wetland Issues into Integrated Coastal Zone 

Management (ICZM) (2002), http://www.ramsar.org/sites/default/files/docu 
ments/pdf/guide-iczm.pdf [https://perma.cc/B87E-WGRZ]. 

118.  This distinction being drawn by Royal C. Gardner in Rehabilitating 

Nature: A Comparative Review of Legal Mechanisms that Encourage Wetland 

Restoration Efforts, 52 CATH. U. L. REV. 573, 578 (2003). 
119.  See generally C. Max Finlayson et al., The Ramsar Convention and 

Ecosystem-Based Approaches to the Wise Use and Sustainable Development of 

Wetlands, 14 J. INT’L WILDLIFE L. & POL’Y 176 (2011). 
120.  Indeed, the Ramsar CoP has repeatedly stressed the need to 

mainstream the consideration of wetlands into a wide variety of sectors. See, e.g., 
Ramsar Convention, The 4th Strategic Plan 2016-2024, supra note 101, at 4, 5, 10. 

121.  See Aramde Fetene et al., Approaches to Conservation and Sustainable 

Use of Biodiversity – A Review, 10 NATURE & SCI. 51, 58-59 (2012) (discussing 
features of ecosystem approaches, as compared to species approaches); 
Verschuuren, supra note 107, at 120 (discussing the difficulties involved in 
coordinating cross-sectoral cooperation in wetland management). 
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be substituted for by that of another.122 Ecosystem approaches can, 
in other words, be insufficient for achieving the goal of species 

conservation, for which more targeted approaches are often 
necessary.123 Indeed, the Ramsar CoP itself has acknowledged 
that, in respect of waterbirds, “flyway conservation should combine 
species- and ecosystem-based approaches.”124 A question thus 
arises concerning whether the Convention ever requires its parties 
to take a species-based approach to wetland management.  

As seen from the CoP’s definitions of conservation and wise 
use, the objective of wetland management under the Ramsar 
Convention is the maintenance of ecological character. “Ecological 
character” has, in turn, been defined as “the combination of 
ecosystem components, processes and benefits [meaning the 
benefits received by people] /services that characterise the wetland 
at a given point in time.”125 The presence of waterbirds may clearly 
constitute a component of a wetland, as well as a benefit received 
by people; while species migration may be one of the processes that 
a wetland supports.126 Where such presence/support constitutes an 
important feature of a site’s ecological character (the most obvious 

 

122.  See, e.g., John G. Robinson, Using “Sustainable Use” Approaches to 

Conserve Exploited Populations, in CONSERVATION OF EXPLOITED SPECIES 485, 494 
(John D. Reynolds et al. eds., 2001); J. Baird Callicott & Karen Mumford, 
Ecological Sustainability as a Conservation Concept, 11 CONSERVATION BIOLOGY 
32, 36-37 (1997); Daniel Simberloff, Flagships, Umbrellas, and Keystones: Is 

Single-Species Management Passé in the Landscape Era?, 83 BIOLOGICAL 
CONSERVATION 247, 253-54 (1998) (all discussing the drawbacks of ecosystem 
approaches from a species conservation perspective). 

123.  See also Robinson, supra note 122, at 495 (observing that 
“[m]anagement approaches are most effective when they are matched to the 
appropriate management goal,” and that species management approaches are 
thus “most effective where the goal is species conservation”). 

124.  Ramsar Convention, Res. X.22, supra note 102, ¶ 6; see also The 

Edinburgh Declaration: Waterbirds Around the World Conference, RAMSAR (April 
2004), http://www.ramsar.org/news/the-edinburgh-declaration-waterbirds-aroun 
d-the-world-conference-april-2004 [https://perma.cc/BKM4-AGZE] (in which the 
waterbird conservation community had previously stressed the need for both 
ecosystem-based and species-based approaches). 

125.  Ramsar Convention, Res. IX.1, supra note 113, ¶ 15. 
126.  See generally Ramsar Convention, Res. X.15, Describing the Ecological 

Character of Wetlands, and Data Needs and Formats for Core Inventory: 

Harmonized Scientific and Technical Guidance (Oct. 28 - Nov. 4 2008), http:// 
www.ramsar.org/sites/default/files/documents/pdf/res/key_res_x_15_e.pdf 
[https://perma.cc/7VZ6-CQUT] (providing detail on describing the ecological 
character of wetlands). 
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example being where the site has been designated for the List on 
the basis of the waterbird criteria), the site should thus arguably, 
per Article 3(1), be managed in a manner that promotes the 
maintenance of this feature. Indeed, while the Convention’s CoP-
adopted guidance on site management planning does not explicitly 
call for site management to be aimed at the conservation of 
migratory waterbirds, it does state that “[i]t is essential that 
management objectives be defined for each important feature of 
the ecological character of the site”127 and that the maintenance of 
biodiversity, and protection of rare habitats or species, will 
frequently constitute important management objectives.128 The 
inclusion of waterbird conservation in the objectives of site 
management plans is further supported by Article 4(4) of the 
Convention, which requires that parties “endeavour through 
management to increase waterfowl populations on appropriate 
wetlands.” This provision does not specify whether it is referring 
to habitat management or population management, but its use of 
the words “on appropriate wetlands” suggests the former.  

Of course, the development of management plans for Ramsar 
sites is a work in progress (this being evident from Table 1 above) 
and, regardless of the Convention text’s emphasis on management 
for waterfowl, the Ramsar guidance on management planning fails 
to provide advice concerning how to manage wetlands in a manner 
that meets the needs of these species specifically. Further, neither 
Article 3(1) nor Article 4(4) is expressed in legally rigorous 
language, requiring merely that parties “promote” conservation, 
promote wise use “as far as possible,” and “endeavor” to increase 
waterfowl populations through management. The Convention thus 
falls short of requiring its parties to ensure that wetlands are 
managed in a manner that serves the needs of waterbirds. The 

 

127.  Ramsar Convention, New Guidelines for Management Planning, supra 

note 116, ¶ 28. 
128.  Id. ¶¶ 91, 94; see also Ramsar Convention, Guidelines for the 

Management of Groundwater to Maintain Wetland Ecological Character, ¶ 67 
(Nov. 8-15, 2005), http://www.ramsar.org/sites/default/files/documents/pdf/guide/ 
guide-groundwater-e.pdf [https://perma.cc/YU67-QS7R] (commenting that “the 
objectives for management of a wetland may be focused on part of the life cycle of 
a particular species” (for instance, the conservation of waders during their 
breeding season), but that “[e]ven so, the general ecosystem and its needs for 
water throughout the year must be considered,” given that wetlands’ “overall 
vegetation structure is also important” for the maintenance of species’ habitat). 
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concept of ecological character also encompasses far more than the 
presence of waterbirds, including human-focused wetland benefits. 
Article 3(1) thus arguably leaves parties with considerable 
discretion in determining the limits of human activity within 
wetlands. Indeed, Wiersema, after pointing to, inter alia, the 
current definition of ecological character and the Ramsar CoP’s 
recent emphasis on linking wise use and poverty alleviation,129 has 
argued that “it is now unclear that meeting the obligations of the 
Ramsar Convention is the same as ensuring the long-term 
protection [of the natural aspects] of wetlands;”130 and that “either 
the treaty text or those charged with interpreting the treaty text 
should specify the particular interests to be taken into account by 
decision makers.”131 

4. Issues Concerning the Boundaries of Ramsar Sites: 
Coverage of Additional Habitat Types and 
Flexibility to Respond to Species’ Range Shifts 

The sites included on the List are described with precise site 
boundaries, which Article 2(1) requires parties to delimit on a map 
at the time of each site’s designation. For the purposes of this 
article, there are two issues regarding Ramsar site boundaries that 
deserve mention. The first is that Article 2(1) allows for a site’s 
boundaries to “incorporate riparian and coastal zones adjacent to 
the wetlands, and islands or bodies of marine water deeper than 
six metres at low tide lying within the wetlands, especially where 

these have importance as waterfowl habitat.”132 This provision 
enables site listing to be used as a tool for conserving even non-
wetland habitat, provided that such habitat lies adjacent to or 
 

129.  See infra Part VII. 
130.  Annecoos Wiersema, A Train Without Tracks: Rethinking the Place of 

Law and Goals in Environmental and Natural Resources Law, 38 ENVTL. L. 1239, 
1290 (2008). 

131.  Id. at 1296. 
132.  Ramsar Convention, supra note 4, art. 2(1) (emphasis added); see also 

Ramsar Convention, Strategic Framework, supra note 62, ¶ 57 (advising that “[i]n 
determining the boundaries of sites identified as habitat for animal species, these 
should be established so as to provide adequately for all the ecological and 
conservation requirements of those populations,” and that, in particular, species 
“with large home-ranges, or with feeding or resting areas that are widely 
separated, will generally require substantial areas to support viable 
populations”). 

32http://digitalcommons.pace.edu/pelr/vol34/iss1/1



  

2016] MIGRATORY WATERBIRD CONSERVATION 33 

within an area which satisfies both the Convention’s definition of 
“wetland” and at least one of its listing criteria.  

Secondly, as has been highlighted by Boere and Taylor, the 
Ramsar Convention’s approach of fixing site boundaries at the 
international level appears to reduce the Convention’s flexibility to 
respond to the impacts of climate change – including climate-
induced range shifts by migratory birds.133 Article 2(5) of the 
Convention, which permits parties to extend the boundaries of 
listed wetlands, or to delete or restrict such boundaries because of 
“urgent national interests,” clearly was not drafted with climate 
change in mind; and the guidance which the Ramsar CoP has thus 
far adopted regarding climate change is silent on the issue of 
altering site boundaries.134 The CoP has, however, adopted 
guidance on the deletion or restriction of Ramsar site boundaries 
in situations not foreseen by the treaty text – including situations 
in which all or part of a site “loses the components, processes, and 
services of its ecological character as a wetland for which it was 
listed” – and has prescribed a procedure to be followed in such 
instances.135 Where a site’s boundaries are deleted or restricted in 
response to climate change, it should be remembered that Article 
4(2) of the Convention calls for the creation of “additional nature 
reserves for waterfowl and for the protection, either in the same 
area or elsewhere, of an adequate portion of the original habitat.” 
Indeed, where a waterbird population’s reliance has shifted from a 
Ramsar site to an area for which no protections are in place, efforts 
should be made to protect the population’s new habitat. 

 
 

133.  Boere & Taylor, supra note 30, at 114. 
134.  See generally Ramsar Convention, Res. VIII.3, Climate Change and 

Wetlands: Impacts, Adaptation and Mitigation (Nov. 18-26, 2002), http:// 
www.ramsar.org/sites/default/files/documents/pdf/res/key_res_viii_03_e.pdf 
[https://perma.cc/B4DJ-DVC6]; Ramsar Convention, Res. X.24, Climate Change 

and Wetlands (Oct. 28 - Nov. 4, 2008) http://www.ramsar.org/sites/default/files/ 
documents/pdf/res/key_res_x_24_e.pdf [https://perma.cc/639L-SC5J]; Ramsar 
Convention, Res. XI.14, Climate Change and Wetlands: Implications for the 

Ramsar Convention on Wetlands (July 6-13, 2012), http://www.ramsar.org/sites/ 
default/files/documents/pdf/cop11/res/cop11-res14-e.pdf [https://perma.cc/7PDU-
YBDZ]. 

135.  Ramsar Convention, Res. IX.6, Guidance for Addressing Ramsar Sites 

or Parts of Sites which No Longer Meet the Criteria for Designation (Nov. 8-15, 
2005), http://www.ramsar.org/sites/default/files/documents/pdf/res/key_res_ix_06 
_e.pdf [https://perma.cc/38U6-D7N6]. 
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B. Ways in which AEWA’s Habitat Provisions Interact 
With, and Add Value to, the Framework Provided by 
the Ramsar Convention 

While the Ramsar Convention’s articulation of criteria by 
which to identify important sites for waterbirds, its provision of a 
mechanism for the international designation of such sites, its 
exhortations and assistance concerning the protection and 
management of both designated sites and other wetlands, and its 
promotion of ecosystem approaches and intersectoral cooperation 
all have the potential to contribute to the conservation of waterbird 
habitat, the above analysis demonstrates that it is possible for a 
state to be in full compliance with its Ramsar commitments 
without ensuring that adequate habitat is available to meet the 
ecological requirements of these species. From a habitat 
conservation perspective, the Convention’s shortcomings include 
the vague and qualified nature of its legal provisions (leaving 
parties with significant discretion regarding which sites to 
designate and how these are managed), and that it is not applicable 
to all relevant habitat types, does not require the designation of 
networks of important sites, and has limited flexibility to respond 
to climate-induced range shifts. Guidance developed under the 
Convention has gone some way towards addressing gaps in its 
legal text, but provides little advice on species-based approaches to 
habitat management. How does AEWA compare, and in what ways 
does the Agreement compensate for the shortcomings of the 
Ramsar Convention as a tool for habitat conservation?  

1. Overview of AEWA’s Habitat Provisions 

AEWA’s Agreement text requires parties to “identify sites and 
habitats for migratory waterbirds occurring within their territory 
and encourage the protection, management, rehabilitation and 
restoration of these sites”.136 Parties must further “coordinate 
their efforts to ensure that a network of suitable habitats is 
maintained or, where appropriate, re-established throughout the 
entire range of each migratory waterbird species concerned, in 
particular where wetlands extend over the area of more than one 

 

136.  AEWA, supra note 9, art. III(2)(c). 
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Party to [the] Agreement.”137 Where problems are posed (or are 
likely to be posed) by human activities, parties must “endeavour to 
implement remedial measures, including habitat rehabilitation 
and restoration, and compensatory measures for loss of habitat.”138 
Part 3 of the AEWA Action Plan is dedicated to “Habitat 
Conservation” and requires that parties undertake and publish 
national inventories of habitats that are important to AEWA 
populations,139 and that they “endeavor” to: identify all sites of 
international or national importance for AEWA populations; 
establish protected areas to conserve important habitats and 
develop and implement management plans therefor; “give special 
protection to those wetlands which meet internationally accepted 
criteria of international importance”; make wise and sustainable 
use of all wetlands in their territories; develop strategies, 
according to an ecosystem approach, for the conservation of 
habitats of AEWA populations (including the habitats of dispersed 
populations); and rehabilitate or restore, where feasible and 
appropriate, degraded areas that were previously important for 
AEWA populations. Other parts of the Action Plan call for 
measures to address particular activities that may adversely affect 
waterbird habitat, such as the introduction of non-native species, 
pollution, and aquaculture; in addition to requiring that parties 
assess the impacts of proposed projects in areas of habitat 
important to AEWA populations where these are likely to lead to 
conflicts between AEWA populations and human interests.140 The 
Agreement’s legal provisions are supplemented by various 
guidance documents, including a collection of International Single 
Species Action Plans (ISSAPs), which identify appropriate 
conservation measures on a species-by-species (or even population-
by-population) basis; and implementation support is provided 
through, inter alia, a Small Grants Fund, an Implementation 

 

137.  Id. art. III(2)(d). 
138.  Id. art. III(2)(e). 
139.  In this article, the term “AEWA populations” is used to refer to the 

populations listed in Table 1 of AEWA’s Annex 3 – these being the populations to 
which the AEWA Action Plan applies and covering all populations of Annex 2 
species that occur within AEWA’s Agreement Area. 

140.  AEWA, supra note 9, annex 3, ¶¶ 2.5, 4.3.9, 4.3.11, 4.3.1. 
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Review Process, the AEWA African Initiative, and International 
Species Working Groups.141  

2. The Mutually Supportive Nature of AEWA’s and 
Ramsar’s Habitat Provisions and their Potential for 
Joint Implementation 

The first observation that can be made about AEWA’ s 
provisions on habitat is that these provisions are at least partially 
designed to support and complement the Ramsar Convention 
rather than to introduce an entirely separate regime for habitat 
conservation. Thus, the Action Plan directs AEWA parties to 
endeavor to make wise use of wetlands and to provide special 
protection to “wetlands which meet internationally accepted 
criteria of international importance” – an obvious reference to the 
criteria developed for designating Ramsar sites,142 although it is 
noteworthy that the AEWA provision is not restricted to sites that 
have actually been designated for the List and is consequently 
more onerous than the Ramsar Convention’s requirement to 
promote the conservation of designated sites.  

In considering the relationship between the two treaties’ 
provisions, it is further relevant that although the Ramsar 
Convention pre-dates AEWA by more than two decades, the 
Convention requires its Parties to consider their international 
responsibilities for waterfowl conservation when designating 
entries to the List.143 Such “international responsibilities” would 
appear to include responsibilities of a legal nature – especially 
considering that, at the time of the Ramsar Convention’s adoption, 
examples of international legal responsibilities for waterfowl 
conservation already existed in the form of both bilateral and 
multilateral treaties.144 The Convention thus arguably requires 
 

141.  See generally AEWA: AGREEMENT ON THE CONSERVATION OF AFRICAN-
EURASIAN MIGRATORY WATERBIRDS, http://www.unep-aewa.org [https://perma.cc/ 
Y8DU-BJ99] (providing information on AEWA’s various guidance documents, and 
on each of the mechanisms for supporting the Agreement’s implementation). 

142.  See also Lewis, supra note 10, at 33-34 (providing a broader discussion 
of the manner in which AEWA’s provisions are designed to support those of other 
legal instruments). 

143.  Ramsar Convention, supra note 4, art. 2(6). 
144.  See, e.g., Convention between the United States of America and Great 

Britain for the Protection of Migratory Birds, Gr. Brit.-U.S., Aug. 16, 1916, T.S. 
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parties that have also ratified AEWA to take their AEWA 
commitments (including the commitment to ensure the 
maintenance of a suitable network of waterbird habitat) into 
consideration when designating Ramsar sites. Indeed, the Ramsar 
guidance urges parties, when considering the designation of 
Wetlands of International Importance, to consider the 
opportunities that this may provide for contributing to other 
environmental conventions and programmes, including AEWA.145 
Parties’ international responsibilities concerning waterfowl must 
similarly be considered when changing entries to the List.146 This 
would include instances in which site boundaries need to be 
amended (and, where the amendment takes the form of a 
restriction/deletion, additional nature reserves established as 
compensation) in response to climate change. 

AEWA’s Agreement text calls for site identification, 
protection, management and rehabilitation to be pursued in liaison 
with other relevant treaties – including the Ramsar Convention.147 
The Agreement’s habitat provisions were, in other words, drafted 
with joint implementation in mind.148 The level of cooperation thus 
far established between the two treaties is less than one might 
expect given their areas of mutual interest, and there is room for 
improvements in this regard.149 Nevertheless, several examples of 
collaboration do exist, including AEWA participation in several 

 

No. 628; Convention between the United States of America and the United 
Mexican States for the Protection of Migratory Birds and Game Mammals, Mex.-
U.S., Feb. 7, 1936, T.S. No. 912; International Convention for the Protection of 
Birds, Oct. 18, 1950, 638 U.N.T.S. 186. 

145.  Ramsar Convention, Strategic Framework, supra note 62, ¶ 63. 
146.  Ramsar Convention, supra note 4, art. 2(6). 
147.  AEWA, supra note 9, arts. III(2)(c), IX(a). 
148.  See also Adam, supra note 53, at 112-115 (providing a broader analysis 

of AEWA’s potential for joint implementation); AEWA, Res. 5.19, Encouragement 

of Further Joint Implementation of AEWA and the Ramsar Convention (May 14-
18, 2012), http://www.unep—aewa.org/sites/default/files/document/res_5_19_ 
joint_impl_aewa_ramsar_0.pdf [https://perma.cc/RJM6-99VK] (encouraging 
various measures to achieve joint implementation of the Agreement and the 
Convention); Ramsar Convention, Res. VIII.38, supra note 84, ¶ 14 (urging 
cooperation with AEWA in the identification and designation of coherent flyway-
scale networks of Ramsar sites for migratory waterbirds). 

149.  Lewis, supra note 10, at 57-58 (commenting on the absence of formal 
arrangements for cooperation between the Agreement and the Convention). 
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Ramsar Advisory Missions150 and the Wings Over Wetlands 
(WOW) Project, which developed an interactive online portal for 
identifying critical sites for migratory waterbirds within the 
AEWA Agreement Area, supported field projects, and developed a 
Flyway Training Programme and Flyway Training Kit to facilitate 
the training of stakeholders in both wetlands management and 
waterbird conservation.151  

While the mutually supportive nature of AEWA’s and 
Ramsar’s provisions and the potential for cooperation in their 
implementation are certainly relevant issues, more important for 
the purposes of the present article is the question of whether (and 
if, so, in what ways) AEWA’s habitat provisions can be 
distinguished from those of the Ramsar Convention. AEWA’s 
provisions are clearly more detailed than Ramsar’s and prescribe 
a wide variety of measures on which the text of the Ramsar 
Convention is silent. However, a comparison of the measures 
required by AEWA and those called for by the body of guidance 
that supports implementation of the Ramsar Convention reveals 
significant overlap. What, then, is the added value of AEWA from 
a habitat conservation perspective? The discussion below attempts 
to answer this question.  

3. The Legal Weight of AEWA’s Provisions  

The first distinction between AEWA’s habitat conservation 
requirements and the various activities called for in the Ramsar 
Convention’s resolutions, recommendations and other guidance 

 

150.  AEWA, Report of the Secretariat on the 4th Session of the Meeting of the 

Parties, at 10, AEWA/MOP Doc. 4.16 (Aug. 22, 2008), http://www.unep-
aewa.org/sites/default/files/document/mop4_16_report_%20secretariat_0.pdf 
[https://perma.cc/UVS2-X978] (reporting on the AEWA Secretariat’s participation 
in a Ramsar Advisory Mission concerning Lake Natron, Tanzania); AEWA, Report 

of the Secretariat on the 5th Session of the Meeting of the Parties, at 12-13, 
AEWA/MOP Doc. 5.9 (May 7, 2012), http://www.unep-aewa.org/sites/ 
default/files/document/mop5_9_report_secretariat_0.pdf [https://perma.cc/JDZ5-
CHMQ] (reporting on the AEWA Secretariat’s participation in Ramsar Advisory 
Missions to the Marromeu Complex Ramsar Site, Mozambique; the Cayo-
Loufoualeba Ramsar Site, Congo; and the Embouchure de la Moulouya Ramsar 
Site, Morocco). 

151.  See WINGS OVER WETLANDS, http://www.wingsoverwetlands.org 
[https://perma.cc/7QZZ-L447] (providing further information on the WOW Project 
and its outputs). 
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documents is that the former are incorporated into a legally 
binding text, and thus ostensibly carry more weight than the 
latter. However, this proposition requires further analysis. Firstly, 
although the body of guidance that has been developed under the 
Ramsar Convention is not directly binding,152 it informs the 
interpretation of provisions of the Convention text which are 
binding – at least insofar as such guidance has received the 
unanimous approval of the Ramsar CoP;153 and bearing in mind 
 

152.  Article 6(2)(d) of the Ramsar Convention mandates the CoP “to make 
general or specific recommendations to the Contracting Parties regarding the 
conservation, management and wise use of wetlands and their flora and fauna”, 
but fails to authorize the adoption of legally binding decisions on these issues. See 

RAMSAR CONVENTION SECRETARIAT, THE RAMSAR CONVENTION MANUAL: A GUIDE TO 
THE CONVENTION ON WETLANDS 15, 79 (6th ed. 2013) http:// 
www.ramsar.org/sites/default/files/documents/library/manual6-2013-e.pdf 
[https://perma.cc/277R-49WJ] (explaining that resolutions of the Ramsar CoP “do 
not have the same legal force as commitments specified in the convention text 
itself”). 

153.  In its judgment in Whaling in the Antarctic, the International Court of 
Justice (ICJ) expressed the view that, although resolutions adopted by a treaty’s 
governing body (in this case, the International Whaling Commission) may be 
relevant for the interpretation of the treaty when they are adopted by consensus 
or unanimous vote, resolutions that are adopted without the support of all states 
parties cannot be regarded as subsequent agreement to an interpretation of the 
treaty’s provisions “nor as subsequent practice establishing an agreement of the 
parties regarding the interpretation of the treaty within the meaning of 
subparagraphs (a) and (b), respectively, of paragraph (3) of Article 31 of the 
Vienna Convention on the Law of Treaties.” Whaling in the Antarctic (Austl. v 
Japan, N.Z. intervening), Judgment, 2014 I.C.J. Rep 226, ¶¶ 46, 83 (Mar. 31). 
This is a sensible interpretation of the Vienna Convention and is consistent with 
the Commentary that accompanied the International Law Commission’s original 
draft of the Convention. Report of the International Law Commission on the Work 

of its Eighteenth Session, 1966 Y.B. Int’l L. Comm’n 172, at 221-22, U.N. Doc. 
A/CN.4/191 (commenting, in respect of Article 31(3)(b), that the Commission 
“considered that the phrase ‘the understanding of the parties’ necessarily means 
‘the parties as a whole’”). It should, however, be noted that, while the ICJ in the 
Whaling in the Antarctic case appears to have equated consensus with unanimity, 
this cannot be done in the context of all treaties. See, e.g., Antto Vihma & Kati 
Kulovesi, Strengthening Global Climate Change Negotiations: Improving the 

Efficiency of The UNFCCC Process 20-21 (Nordic Working Papers, Paper No. 
NA2012L902 2012), http://norden.diva-portal.org/smash/get/diva2:701694/FULL 
TEXT01.pdf [https://perma.cc/SX3W-7KBQ] (explaining that, even though “[t]he 
mainstream opinion of international lawyers would have it that consensus is 
denoted by the Chair’s perception that there is no stated objection”, 
“[i]nternational negotiations seem to develop their own contextual interpretation 
of consensus” and there are examples of environmental treaties whose CoP 
Presidencies have been prepared to adopt consensus decisions despite a degree of 
opposition). Indeed, controversies over the meaning of “consensus” have spilled 
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that the language in which each resolution/recommendation is 
framed provides an indication of its intended normative force.154 
While not creating independent legal obligations, CoP-adopted 
guidance, in other words, has the potential to enrich the 
obligations in the treaty text and, to the extent that it does so, can 
be viewed as being “inextricably intertwined” with these 
obligations.155 Thus, in a 2007 decision of the Netherlands Crown 
involving the interpretation of the Ramsar Convention,156 the 

 

over into discussions of the Ramsar CoP, which has a history of adopting decisions 
by consensus, despite it being permissible for the CoP to take decisions by a simple 
majority vote if consensus is unattainable. See Royal C. Gardner, Perspectives on 

Wetlands and Biodiversity: International Law, Iraqi Marshlands, and Incentives 

for Restoration, 15 COLO. J. INT’L ENVTL. L. & POL’Y 1, 2-9 (2003) for further 
discussion of such controversies. There has also been at least one instance in 
which a party to the Ramsar Convention registered a reservation in respect of 
parts of a resolution that was adopted by consensus, stating that it did not 
consider the resolution to be a legally binding document insofar as these aspects 
were concerned. Ramsar Convention, Res. VII.19, Guidelines for International 

Cooperation Under the Ramsar Convention, at n.1 (May 10-18, 1999), 
http://www.ramsar.org/sites/default/files/documents/library/key_res_vii.19e.pdf 
[https://perma.cc/FYV6-AV6V]; Ramsar Convention, Conference Report of the 7th 

Meeting of the Conference of the Contracting Parties, ¶¶ 135, 137 (May 10-18, 
1999), http://www.ramsar.org/sites/default/files/documents/library/cop7_conf_rpt 
_efinal.pdf [https://perma.cc/W6NY-STMK]. The wording of this reservation, in 
addition to arguably reducing the interpretive value of portions of the resolution, 
is interesting insofar as it suggests that the party in question (Turkey) considered 
the remainder of the resolution to be legally binding. 

154.  There is, for instance, a significant difference between a resolution that 
“adopts” a particular guidance document and one that merely “notes” such 
document. See Annecoos Wiersema, The New International Law-makers? 

Conferences of the Parties to Multilateral Environmental Agreements, 31 MICH. J. 
INT’L L. 231, 250-257 (2009) (arguing that the legal status of a particular CoP 
resolution or decision can be determined on the basis of four axes: (i) the degree 
of consent achieved in passing the resolution/decision; (ii) the degree of specific 
authorization contained in the treaty; (iii) the normative force with which the 
resolution/decision is phrased; and (iv) the extent to which it is 
implemented/treated as binding by the parties). 

155.  Id. at 262 (arguing that “to the extent that COP resolutions and 
decisions thicken treaty obligations, it is no longer possible to argue that the 
treaty obligation is hierarchically superior to the COP obligation. Instead, they 
are inextricably intertwined”). 

156.  See Jonathan Verschuuren, Bonaire; Verdrag van Ramsar verplicht tot 

m.e.r. [Ramsar Soft Law is Not Soft at All] 35 MILIEU & RECHT [ENV’T & L.] 28 
(2008) (Neth.), translated in RAMSAR DOCUMENT DATABASE, http://www. 
ramsar.org/document/ramsar-soft-law-is-not-soft-at-all [https://perma.cc/7EXE-
QT9Y] (translating and summarizing the Netherlands Crown Decision of 11 
September 2007 in the case lodged by the Competent Authority for the Island of 
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Crown went so far as to conclude that CoP recommendations and 
resolutions add to the duties articulated in the Convention text, 
being especially important given that Article 3 of the Convention 
is so thin in content.157 On this basis, the Crown interpreted Article 
3 (which commits parties to not only promoting the conservation of 
sites on the List, but also arranging to be informed of 
changes/potential changes in the ecological character thereof) as 
requiring the performance of EIAs for developments that would 
either occur within, or potentially have effects that would be felt 
within, the boundaries of Ramsar sites.158 It is quite remarkable 
that the Crown was prepared to place such weight on CoP-adopted 
guidance in this instance.159 However, the decision is not 
necessarily indicative of the approach that will be taken by other 
countries when faced with similar legal questions.160 Even if a 
similar approach is taken by other Ramsar parties, the 
requirements that can be read into provisions of the Ramsar 
Convention will presumably be limited by the qualified language 
in which most of the provisions are themselves formulated. As 
already highlighted in part IV.A above, Article 3 of the Convention 
does not go so far as to require that parties ensure the 
conservation/wise use of particular sites, while Articles 4 (on 
management for waterfowl) and 5 (on international cooperation) 
are both qualified by the term “endeavor.” The current author 
holds the view that an undertaking to endeavor to implement a 
particular measure or achieve a particular outcome requires that 
parties attempt in good faith to act towards this end and cannot 
simply decide not to do so without falling into breach of their 
commitment.161 Nevertheless, it is clear that an obligation to 
 

Bonaire on the annulment of two of its decisions on the Lac wetland by the 
Governor of the Netherlands Antilles). 

157.  Id. at 2 (incidentally, the Crown’s decision also highlights the 
importance of resolutions and recommendations having been adopted 
unanimously). 

158.  Id. at 3. 
159.  See id. at 3-5; Wiersema, supra note 154, at 268-270 (both providing 

detailed commentaries of the significance of this decision of the Netherlands 
Crown). 

160.  Arie Trouwborst, Climate Change Adaptation and Biodiversity Law, in 
RESEARCH HANDBOOK ON CLIMATE CHANGE ADAPTATION LAW 298, 299 (J.M. 
Verschuuren ed., 2013). 

161.  See also Commonwealth of Australia v. Tasmania (Tasmanian Dam 
case) (1983) 158 CLR 1, at Justice Mason’s Opinion ¶ 31 (Austl.) (interpreting the 
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endeavor to do something is not as strong as an obligation to do it 
and that this type of weakness in legal drafting cannot simply be 
interpreted away by the Ramsar CoP.  

Returning to the habitat-related provisions in AEWA’s legal 
text, many of these can also be criticized for only being obligations 
to “endeavor” to do something.162 However – regardless of the legal 
implications of this qualification163 and even if one accepts that the 
guidance adopted by the Ramsar CoP adds to the duties expressed 
in the Convention text, thereby reducing the relevance of AEWA’s 
level of detail – a fundamental distinction between the Convention 
and the Agreement is the unqualified provisions that are found in 
the latter. These include a central, results-oriented obligation to 
“take co-ordinated measures to maintain migratory waterbird 
species in a favourable conservation status or restore them to such 
a status;”164 as well as more specific, though equally rigorous, 
requirements that parties identify important sites and habitats 
and coordinate their efforts to “ensure” the maintenance of 
networks of habitat along entire flyways165 (the latter obligation 
being a key feature of the Agreement, as is discussed below). No 
reservations are permitted in respect of these provisions, since 
they appear in the Agreement text rather than the Action Plan;166 
 

word “endeavour,” in the context of a provision of the World Heritage Convention, 
to amount to more than “a mere statement of intention”, and to create a justiciable 
legal obligation). Note, however, that this interpretation is not universally 
accepted and that even the judgments in Commonwealth v. Tasmania were not 
unanimous on this point. See id. Justice Wilson’s Opinion ¶ 20, taking the position 
that “the word ‘endeavour’ reflects a mutual willingness to strive towards the 
goals that are set out in the Article but . . . falls far short of creating an 
obligation”). 

162.  AEWA, supra note 9, art. III(2)(e), annex 3, ¶¶ 3.1.2, 3.2.1-4, 3.3 (all of 
which are qualified by the term “endeavor”); see also id. art. III(2)(c) (qualified by 
the term “encourage”). 

163.  In the AEWA context specifically, it is noteworthy that several 
reservations have been entered in respect of a provision of the Agreement’s Action 
Plan that requires parties to “endeavour” to phase out the use of lead shot for 
hunting in wetlands, suggesting that at least some AEWA parties consider 
qualified provisions to create meaningful obligations. Id. annex 3, ¶ 4.1.4. 

164.  AEWA, supra note 9, art. II(1). 
165.  Id. art. III(2)(c)-(d) (emphasis added). 
166. Id. art. XV (providing that the provisions of the Agreement “shall not be 

subject to general reservations”, but permitting specific reservations in respect of 
particular species or provisions of the AEWA Action Plan); see also Lewis, supra 

note 10, at 42-43 (examining the extent to which reservations have thus far been 
relied upon in the AEWA context). 
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though the Action Plan itself also includes several unqualified 
provisions relating to habitat, such as those on non-native species, 
impact assessments and pollution control.167  

The fact that more legally rigorous habitat provisions have 
been agreed under AEWA than under the Ramsar Convention (or 
under any of the other global conservation treaties, for that matter) 
is arguably at least partially attributable to the Agreement’s more 
directed focus on the conservation of a particular group of shared 
species within a limited region. States’ willingness to agree to such 
provisions could also perhaps have been influenced by the fact that 
AEWA fails to provide for the imposition of sanctions as a response 
to non-compliance. 168 However, the absence of punitive non-
compliance responses at the multilateral level does not render the 
stringency of AEWA’s provisions irrelevant. The concrete manner 
in which several of the Agreement’s provisions are drafted may, for 
instance, make it easier for local pressure groups to establish that 
their governments have failed to comply with international law 
(this being an especially important strategy in monist systems, 
where treaty commitments can be invoked before national courts), 
or for one state to demonstrate the non-compliance of another in 
the course of bilateral dispute settlement procedures.169 Further, 
even if not supported by sanctions, the potential implications of 
international pronouncements of non-compliance should not be 
underestimated; a recent illustration of this being the European 
Bank for Reconstruction and Development’s decision to accept 
recommendations of the Bern Convention’s Standing Committee in 
respect of a hydropower project in Mavrovo National Park and not 

 

167. AEWA, supra note 9, annex 3, ¶¶ 2.5, 4.3.1, 4.3.9. 
168. See Lewis, supra note 10, at 51-52 (discussing the criticism that AEWA’s 

Implementation Review Process is an entirely facilitative – rather than coercive 
– form of compliance mechanism). 

169. AEWA, supra note 9, art. XII(2) (providing that if parties are unable to 
resolve a dispute through negotiation, they may agree to “submit the dispute to 
arbitration, in particular that of the Permanent Court of Arbitration at The 
Hague, and the Parties submitting the dispute shall be bound by the arbitral 
decision.”); see also Arie Trouwborst, Global Large Carnivore Conservation and 

International Law, 24 BIODIVERSITY CONSERVATION 1567, 1573 (2015) (discussing 
the possible advantages of international legal obligations generally). 
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take further activities on the project until the Macedonian 
government has complied therewith.170  

4. Establishing Site Networks Along Waterbird 
Flyways 

AEWA’s hallmark is that its parties are required to take a 
flyway approach to waterbird conservation. Insofar as habitat 
conservation is concerned, this is seen in parties’ unambiguous and 
unqualified commitment to ensure the maintenance of networks of 
suitable habitat; and their less stringent commitment to ensure, 
“where appropriate”, the restoration of such networks – neither of 
these undertakings being restricted to wetlands.   

Although connectivity conservation in general, and the flyway 
approach in particular, has been endorsed by the governing bodies 
of several global MEAs,171 none of these (not even the CMS itself) 
includes a rigorous, results-oriented commitment to habitat 
networks in its legal text. Such a requirement can be read into 
broader provisions of regional treaties outside the CMS Family,172 
though the geographic scope of these is significantly smaller than 
AEWA’s, failing to encompass the entire flyways of most inter-
continental migrants.173 The tendency of many waterbird 
populations to congregate during parts of their annual cycles 
places AEWA in a particularly good position to promote the 
identification, protection and management of site networks. That 
said, AEWA itself does not provide a mechanism for the 
international designation of sites and, as noted in part IV.A above, 
many of the critical sites that have been identified for African-
Eurasian migratory waterbirds remain undesignated under the 
Ramsar Convention and other international instruments.  

 

170.  EBDR Implements Recommendations of the Bern Convention for 

Mavrovo National Park, MACEDONIAN INFO. AGENCY (Dec. 9, 2015) http://www. 
mia.mk/en/Inside/RenderSingleNews/363/132935272 [https://perma.cc/WYL5-Q4 
U2]. 

171.  See Lausche et al., supra note 27, at 57-64 (providing an overview of 
the relevance of various global MEAs to connectivity conservation). 

172.  See id. at 65-68 (providing an overview of the relevance of various 
regional MEAs to connectivity conservation). 

173.  See generally Lewis, supra note 10, at 26-27 (discussing the manner in 
which the geographic scope of regional conservation treaties limits their 
contribution to the conservation of migratory waterbirds). 
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International designation is not a prerequisite for site 
protection and management (processes in respect of which the 
AEWA does contain provisions to support its requirement 
concerning habitat networks). Nevertheless, such designations 
have the potential to generate a variety of benefits. Gardner et al., 
for instance, have concluded that, within Africa, site designation 
under the Ramsar Convention has not only resulted in increased 
support for the protection and management of particular sites 
(including by enhancing both government officials’ and users’ 
awareness of the value of such sites), but also increased scientific 
interest, funding opportunities, and ecotourism;174 while de 
Klemm and Shine make the broader observation that 

an international site-specific conservation system has many 
advantages compared to a simple obligation to establish protected 
areas. In particular, it enables international attention, as well as 
the efforts of the Parties concerned, to be focused on the need to 
preserve particularly valuable ecosystems as a matter of 
international and national priority.175  

A question thus arises concerning whether it would be 
appropriate to establish a system for the international designation 
of “AEWA sites” – this being a suggestion that has been made by 
several stakeholders throughout the Agreement’s history.176   

To answer the above question, it is necessary to briefly 
consider the collection of site designation mechanisms that already 
operate within AEWA’s Agreement Area. A variety of mechanisms 
exist at the regional level – including Special Protected Areas 
(SPAs or Natura 2000 sites) under the EU Birds Directive, Areas 
of Special Conservation Interest (Emerald sites) under the Bern 
Convention, and designation mechanisms under the various 
regional seas conventions.177 This patchwork of regional 

 

174.  Gardner et al., supra note 88, at 285-290. 
175.  De Klemm & Shine, supra note 31, at 151. 
176.  Conversation with Dr. Gerard C. Boere, Honorary Patron of AEWA, in 

Tilburg, Neth. 
177.  See Regional Sea Conventions at the Fore-front for Our Understanding 

of MPAs and MPA Networks, EIONET FORUM, http://forum.eionet.europa.eu/nrc-
marine-coastal-and-maritime/library/2015-consultations/marine-protected-
areas/4.-regional-sea-conventions-fore-front-our-understanding-mpas-and-mpa-
networks [https://perma.cc/MHV5-SY4W] (providing an overview of the 
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designation mechanisms does not cover the entire area of the 
migration systems of African-Eurasian migratory waterbirds. 
However, wetlands throughout these flyways can be designated 
under the Ramsar Convention, with Criteria 5 and 6 being used to 
designate the most important “mega-sites” for migratory 
waterbirds and it being possible to designate smaller sites – such 
as those that provide key stepping stones between larger areas – 
under the Convention’s other criteria. The entirety of AEWA’s 
Agreement Area is also covered by the World Heritage Convention, 
the application of which is not restricted to wetlands. Although the 
focus of designations under this Convention is on large sites that 
have outstanding universal value in their own right, it is also 
permissible for serial designations along species’ migration routes 
to encompass smaller sites that fail to meet this criterion 
independently.178 It therefore appears that the problem is not a 
lack of suitable mechanisms through which to designate sites, but 
rather that the application of these mechanisms to waterbird 
flyways has thus far been limited. It follows that, instead of 
cluttering the international landscape with yet another 
designation tool179 (not to mention diverting AEWA’s already-

 

establishment of networks of marine protected areas under the various regional 
seas conventions). 

178.  See Lewis, supra note 10, at 58 (discussing the potential value of World 
Heritage Site designations in the waterbird conservation context). 

179.  Should the AEWA MoP ever decide that a mechanism for designating 
AEWA sites is desirable, it would be possible to establish such a mechanism via 
resolution; a precedent for this approach being the Bern Convention Standing 
Committee’s establishment of the Emerald Network. See Bern Convention, Res. 
3, Concerning the Setting Up of a Pan-European Ecological Network (Jan. 26, 
1996), https://wcd.coe.int/ViewDoc.jsp?p=&id=1475203&Site=&BackColorB9B 
DEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679&direct=true 
[https://perma.cc/TW28-B7C9]; Bern Convention, Res. 5, Concerning the Rules for 

the Network of Areas of Special Conservation Interest (Emerald Network) (Dec. 4, 
1998), https://wcd.coe.int/ViewDoc.jsp?p=&id=1475223&Site=&BackColorIntern 
et=B9BDEE&BackColorIntranet=FFCD4F&BackColorLogged=FFC679&direct=
true [https://perma.cc/M5VT-BX2M]; Bern Convention, Recommendation 16, 
Areas of Special Conservation Interest (June 9, 1989), https://wcd.coe.int/ 
ViewDoc.jsp?p=&id=1485727&Site=&BackColorInternet=B9BDEE&BackColorI
ntranet=FFCD4F&BackColorLogged=FFC679&direct=true [https://perma.cc/T2 
9G-3GS6]. However, a more appropriate route might be to amend AEWA’s Action 
Plan, since such amendments carry greater legal weight than ordinary MoP 
resolutions. In establishing a mechanism for designating AEWA sites, the MoP 
would need to reach agreement on the following issues: 

i.    The criteria that a site needs to meet in order to qualify for designation. 
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stretched resources towards the administration of such a tool), 
AEWA should arguably concentrate its efforts on promoting and 
supporting a flyway approach in the application of both national 
protection mechanisms (including for nationally important sites 
that fail to meet the relevant criteria for international designation) 
and the designation mechanisms provided by other 

international/regional instruments. The limited progress that has 
thus far been made towards the establishment of a comprehensive 
and coherent flyway network of protected sites for AEWA 
populations180 suggests that this issue should receive greater 
attention in the future. Further, while AEWA parties have 
repeatedly been urged to designate key sites for waterbirds as 
SPAs and Ramsar sites,181 other designation mechanisms receive 
 

ii.    The process for site designation – in particular, whether designation is 
an entirely unilateral decision of the state under whose jurisdiction the 
site falls, or whether some form of external approval is necessary (as is 
the case for World Heritage Sites). 

iii.    The consequences of a site’s designation – in particular, whether 
designation is accompanied by more stringent requirements concerning 
the site’s protection, management and/or monitoring (and the reporting 
thereon) than currently appear in the AEWA Action Plan. 

iv.    The process for removing a site’s designation – including whether (and in 
what circumstances) this can be done unilaterally by the state under 
whose jurisdiction the site falls; and whether it is possible for the AEWA 
MoP or Standing Committee to revoke a site’s designation if a state is 
failing to comply with its international obligations in respect of such site. 
The latter could potentially provide an important “stick” for enforcing the 
Agreement. 

180.  See generally NAGY ET AL., supra note 103 (providing a preliminary 
assessment of the coverage of critical sites by various site protection instruments). 

181.  See AEWA, Res. 5.19, supra note 148, ¶ 1 (urging AEWA parties to use 
the Critical Site Network tool developed under the WOW Project to identify and 
designate further SPAs and Ramsar sites). The use of these designation types is 
also encouraged by several AEWA ISSAPs. See, e.g., AEWA, International Single 

Species Action Plan for the Conservation of the Madagascar Pond-heron Ardeola 

idea, at 24 (AEWA Technical Ser. No. 39, Dec. 2008), http://www.unep-aewa.org/ 
sites/default/files/publication/ts39_ssap_madag_pond_heron_0.pdf [https://perma 
.cc/YDS6-UD4Q]; AEWA, International Single Species Action Plan for the 

Conservation of the Eurasian Spoonbill Platalea leucorodia, at 33 (AEWA 
Technical Ser. No. 35, Nov. 2008), http://www.unep-aewa.org/sites/default/files/ 
publication/ssap_eurasian_spoonbill_ts35_complete_0.pdf [https://perma.cc/3Y4 
N-DLFS]; AEWA, International Single Species Action Plan for the Conservation 

of the Light-bellied Brent Goose (East Canadian High Arctic Population) Branta 

bernicla hrota, at 30, 35-43 (AEWA Technical Ser. No. 11, June 2006), http://  
www.unep-aewa.org/sites/default/files/publication/ts11_ssap_light-bellied_brent 
_goose_complete_0.pdf [https://perma.cc/FA7U-VHH9]; AEWA, International 
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virtually no mention in the Agreement’s existing guidance 
documents. For instance – despite the World Heritage 
Convention’s designation mechanism arguably being stronger 
than that of the Ramsar Convention insofar as (i) the World 
Heritage Committee can require that measures for a site’s 
protection and management be in place before the site is inscribed 
on the World Heritage List,182 and (ii) a state that allows a World 
Heritage Site to deteriorate and fails to take corrective measures 
may be penalized through revocation of the site’s status183 – only 
one of AEWA’s ISSAPs currently urges the Agreement’s parties to 
make use of this type of international designation.184 Similarly, 
 

Single Species Action Plan for the Conservation of the Ferruginous Duck Aythya 

nyroca, at 32 (AEWA Technical Ser. No. 7, June 2006), http://www.unep-
aewa.org/sites/default/files/publication/ts7_ssap_ferruginous_duck_complete_0.p
df [https://perma.cc/Y37A-4PF2]; AEWA, International Single Species Action Plan 

for the Conservation of the White-headed Duck Oxyura leucocephala, at 48 (AEWA 
Technical Ser. No. 8, June 2006), http://www.unep-aewa.org/sites/default/files/ 
publication/ts8_ssap_white-headed-duck_complete_0.pdf [https://perma.cc/RE5E 
-S284]; AEWA, Draft International Single Species Action Plan for the 

Conservation of the Eurasian Curlew, at 48-49, AEWA/MOP Doc. 6.28 (Sept. 
2015), http://www.unep-aewa.org/sites/default/files/document/mop6_28_draft_iss 
ap _eurasian_curlew.pdf [https://perma.cc/5NEF-68GH]. 

182.  See e.g., United Nations Educational, Scientific and Cultural 
Organization [UNESCO], Convention Concerning the Protection of the World 

Cultural and Natural Heritage, at Decision 37 COM 8B.17, ¶ 2(a), 170, WHC-
13/37.Com/20 (July 5, 2013), http://whc.unesco.org/archive/2013/whc13-37com-
20-en.pdf [https://perma.cc/P8ZD-EZ6T] (deferring the examination of the 
nomination of the Bijagós Archipelago – an extremely important site for 
migratory waders – so as to give Guinea Bissau an opportunity to, inter alia, 
strengthen the site’s legal protection status and establish an appropriate 
management system). 

183.  See Intergovernmental Committee for the Protection of the World 
Cultural and Natural Heritage, UNESCO, Operational Guidelines for the 

Implementation of the World Heritage Convention, ¶¶ 192-198, WHC.15/01 (July 
8, 2015), http://whc.unesco.org/en/guidelines [https://perma.cc/E2HH-CZDG] 
(explaining the procedure for deletion of properties from the World Heritage List); 
Gerard C. Boere & Theunis Piersma, Flyway Protection and the Predicament of 

Our Migrant Birds: A Critical Look at International Conservation Policies and the 

Dutch Wadden Sea, 68 OCEAN & COASTAL MGMT. 157, 158, 166 (2012) (arguing that 
Germany and the Netherlands’ World Heritage Convention commitments 
concerning the Wadden Sea are “strong” insofar as these countries risk losing the 
site’s international designation if the Convention is not properly implemented, 
and that “it would be an absolute embarrassment for the Dutch and German 
Governments if the nomination, for whatever reason, would be withdrawn”). 

184.  AEWA, International Single Species Action Plan for the Conservation 

of the Lesser Flamingo Phoeniconaias minor, at 13 (AEWA Technical Ser. No. 34, 
Dec. 2008), http://www.unep-aewa.org/sites/default/files/publication/ts34_ssap_ 
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only one ISSAP explicitly calls for sites to be included in the 
Emerald Network.185 There is thus scope for AEWA to be 
significantly more active in promoting the use of other designation 
tools and assisting states to coordinate their designations across 
flyways. Depending on the habitats and states involved, this may 
include the use of a collection of diverse designation types across 
one flyway,186 thus allowing AEWA to act as a bridge between 
different instruments in the mutual quest for connectivity. 

5. Managing Sites to Meet the Ecological Needs of 
Waterbirds 

The respective roles of the Ramsar Convention and AEWA in 
regard to site management are essentially determined by the 
purpose of management under each instrument. The purpose of 
management under the Convention is the maintenance of 
wetlands’ overall ecological character, of which it is possible for 
waterbirds to constitute a component. The Ramsar CoP does not 
deny the importance of species-based management approaches, 
but such approaches do not receive significant attention in the 
contemporary functioning of the Convention, which places a 
greater emphasis on ecosystem-based approaches. In contrast, the 
purpose of management under AEWA is ultimately to ensure that 
sites meet the ecological needs of waterbirds per se.187 The 

 

lesser _flamingo_0.pdf [https://perma.cc/53FT-CAXF] (explaining that the aim of 
this ISSAP is to be achieved by, inter alia, “[e]nsuring that all key breeding and 
feeding sites are designated as protected areas, Ramsar sites, BirdLife IBAs, and 
where appropriate, World Heritage Sites”). 

185.  AEWA, International Single Species Action Plan for Conservation of the 

Great Snipe Gallinago media, at 29 (AEWA Technical Ser. No. 5, Nov. 2004), 
http://www.unep-aewa.org/sites/default/files/publication/ts5_great_snipe_0.pdf 
[https://perma.cc/2JYP-JSCV] (providing as follows in respect of sites of 
importance for Great Snipe: “[f]or EU (or accession) countries sites of 
international importance should be declared SPA according to the EU Birds 
Directive. For other countries the sites should be included in the Emerald 
Network (Bern Convention) and/or as Ramsar sites”). 

186.  Indeed, this is already alluded to by the call in several ISSAPs to 
designate SAPs within the EU while using designations under other legal 
instruments in non-EU range states. See, e.g., id. 

187.  AEWA, supra note 9, art. III(2)(c), annex 3, ¶ 3.2.1 (calling for the 
management of sites that are important for migratory waterbirds); id. art. II(1) 
(providing that the end that the measures prescribed in Article III and Annex 3 
of the Agreement seek to achieve is to maintain migratory waterbird species in a 
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Agreement does not ignore the value of ecosystem approaches,188 
but, rather than aiming to maintain a broad array of ecosystem 
services, its mandate is restricted to the conservation of sites as 

waterbird habitat. While the Ramsar Convention has been 
criticized for failing to specify the interests that decision makers 
should take into account in their endeavor to maintain a site’s 
ecological character, any discretion afforded to states under the 
Convention is curtailed to some extent through AEWA parties’ 
more directed commitment to maintain/restore the favorable 
conservation status of waterbirds. Further, while the Convention 
is well-positioned to promote ecosystem approaches, the 
Agreement is well-positioned to promote the consideration of 
waterbirds in site management by, for instance, developing 
guidance on how to manage sites from a waterbird conservation 
perspective specifically189 and supporting projects aimed at 
achieving this objective. Finally, the connections that migratory 
waterbirds provide between sites place AEWA in a good position to 
promote networking and the exchange of information and expertise 
between the managers of different sites along the same flyway, 
thereby contributing to both capacity-building and the 
coordination of site management at the flyway scale.190 
 

favorable conservation status or to restore them to such status); see also AEWA, 
Conservation Guidelines No. 4: Guidelines on the Management of Key Sites for 

Migratory Waterbirds, at 3 (AEWA Technical Ser. No. 18, April 2005), 
http://www.unep-aewa.org/sites/default/files/publication/cg_4new_0.pdf [https:// 
perma.cc/R37T-K3W3] [hereinafter AEWA, Guidelines on the Management of Key 

Sites for Migratory Waterbirds] (explaining that “[t]he reason that the AEWA 
Action Plan calls for the preparation of site management plans is that 
management aimed specifically at the conservation of migratory waterbirds may 
at times differ from general site management”). 

188.  AEWA, supra note 9, annex 3, ¶ 3.2.4 (requiring that parties 
“endeavour to develop strategies, according to an ecosystem approach, for the 
conservation of the habitats of all populations listed in Table 1”). 

189.  Such guidance is provided in AEWA’s Guidelines on the Management 

of Key Sites for Migratory Waterbirds, supra note 187, as well as the various 
AEWA ISSAPs. See generally Technical Publications, AEWA, http://www.unep-
aewa.org/en/publications/technical-publications [https://perma.cc/N7HU-QPQL] 
[hereinafter AEWA Technical Publications] (currently providing links to all of the 
AEWA ISSAPs that had been adopted prior to MoP6). 

190.  One way of achieving this is through the establishment of “twinning” 
schemes between sites in different regions of the same flyway. See AEWA, Res. 
5.20, Promote Twinning Schemes Between the Natural Sites Covered by the AEWA 

and the Network of Sites Listed Under the Ramsar Convention (May 14-18 2012), 
http://www.unep-aewa.org/sites/default/files/document/res_5_20_twinning_sites 
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6. Wider Habitat Measures for Dispersed Populations 

In addition to their obligations concerning important sites, 
AEWA parties undertake broad commitments concerning the 
identification,191 conservation192 and rehabilitation193 of waterbird 
“habitats”, including habitats relied upon by dispersed 
populations. The MoP has additionally urged parties and other 
range states “to provide wider habitat protection for species with 
dispersed breeding ranges, migration routes or winter ranges 
where the site conservation approach would have little effect, 
especially under climate change conditions”.194 That said, the 
Agreement’s current habitat-related priorities – as articulated in 
its Strategic Plan – focus on site-based conservation, 195 failing to 
place any emphasis on habitat conservation in the wider 
environment. This omission is arguably problematic, given the 
significant threat that agriculture, forestry and a range of other 
 

_aewa_ramsar_0.pdf [https://perma.cc/TNJ3-YUDH]; AEWA, AEWA PLAN OF 
ACTION FOR AFRICA 2012-2017, 23 (May 14-18, 2012), http://www.unep-aewa.org/ 
sites/default/files/basic_page_documents/african_plan_of_action_2012-2017.pdf 
[https://perma.cc/52R4-HEMX]. In the context of the East Atlantic Flyway 
specifically, the Wadden Sea Flyway Initiative is working to strengthen 
cooperation in conservation, management and research, including by promoting 
the designation of, and strengthening the links between, World Heritage Sites. 
See generally Wadden Sea Flyway Initiative (WSFI), COMMON WADDEN SEA 
SECRETARIAT, http://www.waddensea-secretariat.org/management/projects/wadd 
en-sea-flyway-initiative-wsfi [https://perma.cc/5CCF-D4F6]. AEWA both provides 
a useful inter-governmental framework to support the work of this Initiative and 
could potentially draw lessons from the Initiative for application in other parts of 
the Agreement Area. SIMON DELANY, THE FUTURE OF THE WADDEN SEA FLYWAY 
INITIATIVE: ASSESSMENT OF THE PLAN OF ACTION AND PRELIMINARY PRIORITIZATION 
OF ACTIVITIES 9 (2014), https://www.researchgate.net/publication/292943515_ 
The_Future_of_the_Wadden_Sea_Flyway_Initiative_Assessment_of_the_Plan_of
_Action_and_preliminary_prioritization_of_activities [https://perma.cc/GJ7N-5Z 
G6]. 

191.  AEWA, supra note 9, art. III(2)(c), annex 3, ¶ 3.1.1. 
192.  Id. art. III(2)(d), annex 3, ¶ 3.2.4. 
193.  Id. art. III(2)(e). 
194.  AEWA, Res. 4.14, The Effects of Climate Change on Migratory 

Waterbirds, ¶ 7 (Sept. 2008), http://www.unep-aewa.org/sites/default/files/docu 
ment/res4_14_climate_change_final_0.pdf [https://perma.cc/QKJ4-Z2GB]. 

195. AEWA, AEWA STRATEGIC PLAN 2009-2017 14 (2008), http://www. unep-
aewa.org/sites/default/files/basic_page_documents/strategic_plan_2009-2017_1. 
pdf [https://perma.cc/N5CZ-55ZX] (identifying as a target for the Agreement the 
establishment and management of “[a] comprehensive and coherent flyway 
network of protected and managed sites, and other adequately managed sites, of 
international and national importance for waterbirds”). 
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activities pose to the habitats of many AEWA species, such as the 
grassland-breeding waders discussed in part II.A above.196 On the 
other hand, it can also be argued that the activities that impact the 
wide mosaics of habitat on which dispersed populations rely are 
too numerous and varied to be addressed directly by a species-
specific instrument like AEWA.197 Before asserting that this issue 
should be given higher priority under the Agreement, it therefore 
needs to be considered how AEWA might realistically contribute to 
conserving and managing the habitats relied upon by dispersed 
populations other than through broadly-phrased commitments.  

As in the context of site management, AEWA is obviously in a 
position to develop guidance on how various habitat types can be 
managed to meet the ecological needs of waterbirds. Indeed, the 
Agreement has already taken several steps in this direction: the 
AEWA Guidelines on Measures Needed to Help Waterbirds to 

Adapt to Climate Change emphasize the need to ensure not only 
networks of protected areas, but also a “permeable landscape” to 
facilitate species’ dispersal, and suggest several means through 
which to improve management of the wider countryside;198 while 
the Guidelines on the Management of Key Sites for Migratory 

Waterbirds also make several suggestions regarding how to 

 

196. The failure to include wider habitat measures in the current Strategic 
Plan has meant that such measures are not prioritized in the current activities of 
the Agreement and also are not reported on in the national reports that parties 
submit to each MoP, the questions for which are largely designed to assess 
progress towards achieving the Strategic Plan’s objectives. 

197. See, e.g., de Klemm, supra note 7, at 75 (expressing the view that 
“international agreements cannot go any further than imposing a general 
obligation to conserve and monitor” dispersed habitats); de Klemm & Shine, supra 

note 31, at 134 (commenting that “it is almost impossible to implement an 
extensive system of species-based land-use controls”); Tim Jones & Taej 
Mundkur, A Review of CMS and Non-CMS Existing Administrative and 

Management Instruments for Migratory Birds Globally, in A REVIEW OF 
MIGRATORY BIRD FLYWAYS AND PRIORITIES FOR MANAGEMENT, supra note 26, at 9, 
28 (commenting that, given the enormous variety of factors that underlie habitat 
loss and degradation, “[i]t is not within the capacity of even the largest and best-
resourced of the existing flyway-based instruments to address directly all of these 
issues”). 

198.  AEWA, Guidelines on Measures Needed to Help Waterbirds to Adapt to 

Climate Change, at 19-20 (AEWA Technical Ser. No. 27, Sept. 2008), http://www. 
unep-aewa.org/sites/default/files/publication/cg_12_0.pdf [https://perma.cc/SC22-
K2CV]. 

52http://digitalcommons.pace.edu/pelr/vol34/iss1/1



  

2016] MIGRATORY WATERBIRD CONSERVATION 53 

manage the habitats relied upon by dispersed species.199 The need 
for habitat action plans, containing recommendations for each key 
habitat type, was recognized at the first session of the AEWA MoP 
and reaffirmed at the MoP’s second, third, fourth and fifth 
sessions;200 and Resolution 5.2 instructed the AEWA Secretariat  

funding permitting, to coordinate the development of habitat 
action plans in Africa and West and Central Asia to address the 
conservation requirements of AEWA populations during those life 
cycle stages when site-based approaches to conservation are 
ineffective, requiring management of their habitats in the wider 
countryside.201 

However, no such plans have yet been developed – the 
Agreement’s activities having instead focused predominantly on 
the development of single species action plans, the preparation of 
which, unlike habitat action plans, is explicitly required by 
AEWA’s legal text.202 While those ISSAPs that have been prepared 
for dispersed populations provide some guidance on habitat 
 

199.  AEWA, Guidelines on the Management of Key Sites for Migratory 

Waterbirds, supra note 187, at 10-11. 
200.  See AEWA, Res. 1.4, International Implementation Priorities for 2000-

2004 (Oct. 23-27 1999), http://www.unep-aewa.org/sites/default/files/document/ 
r4_0.pdf [https://perma.cc/98QX-WDWT]; AEWA, International Implementation 

Priorities for 2000-2004, activity 8, UNEP/AEWA/MOP Doc. 1.9 (Oct. 23-27, 
1999), http://www.unep-aewa.org/en/meeting/1st-session-meeting-parties-aewa 
[https://perma.cc/D29Z-28NB]; AEWA, Res. 2.4, International Implementation 

Priorities for 2003-2007 at app. I, priority 7 (Sept. 25-27, 2002), http://www.unep-
aewa.org/sites/default/files/document/resolution2_4_0.pdf [https://perma.cc/5UPZ 
-PAAJ]; AEWA, Res. 3.11, AEWA International Implementation Priorities for 

2006-2008, at app. I, priority 7 (Oct. 23-27, 2005), http://www.unep-
aewa.org/sites/default/files/document/res3_11_iip_2006-2008_0.pdf [https://perm 
a.cc/E56K-3HN9]; AEWA, Res. 4.10, AEWA International Implementation Tasks 

for 2009-2016, at ap., priority 6 (Sept. 15-19, 2008), http://www.unep-aewa.org/ 
sites/default/files/document/res4_10_iit_ 2009_2016_final_0.pdf [https://perma. 
cc/9PNK-SQ6B]; AEWA, Res. 5.3, AEWA International Implementation Tasks for 

2012-2015, at ap., priority 5 (May 14-18, 2012), http://www.unep-aewa.org/sites/ 
default/files/document/res_5_3_iit_12-15.pdf [https://perma.cc/7URB-UJDD]. 

201.  AEWA, Res. 5.2, Addressing Gaps in Knowledge of and Conservation 

Action for Waterbird Populations and Sites Important for Them, at ¶ 13 (May 14-
18, 2012), http://www.unep-aewa.org/sites/default/files/document/res_5_2_gaps_ 
in_knowledge_and_cons_0.pdf [https://perma.cc/F8ZN-7LDY]. 

202.  AEWA, supra note 9, annex 3, ¶ 2.2.1 (“Parties shall cooperate with a 
view to developing and implementing international single species action plans for 
populations listed in Category 1 of Column A of Table 1 as a priority and for those 
populations listed with an asterisk in Column A of Table 1.”). 
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conservation measures in the broader landscape, this tends to take 
the form of extremely generalized policy recommendations, such as 
ensuring that species’ habitat requirements are included in 
relevant governmental land-use policies, requiring that EIAs be 
performed for activities that may impact habitat, and engaging in 
the planning of agricultural development.203 The development of 
more detailed habitat action plans – or, for that matter, multi-

species action plans204 – to address threats that affect multiple 
species in a given habitat would be more cost-effective, and 
arguably more useful, than the development of a fragmented 
collection of action plans for individual species.205 Despite the MoP 
having endorsed the use of both of these types of plans, it might 
also be sensible to amend the AEWA Action Plan’s provision on 
single species action planning so that the legal text itself provides 
a mandate for the development of habitat or multi-species plans in 
those instances in which ISSAPs are inappropriate. 

 

203.  See, e.g., AEWA, International Single Species Action Plan for the 

Conservation of the Corncrake Crex crex, at 36, 40, 43, 46 (AEWA Technical Ser. 
No. 9, June 2006), http://www.unep-aewa.org/sites/default/files/publication/ts9_ 
ssap_corncrake_complete_0.pdf [https://perma.cc/S8EJ-75GQ]; AEWA, 
International Single Species Action Plan for the Sociable Lapwing Vanellus 

gregarious (AEWA Technical Ser. No. 47, May 2012), http://www.unep-aewa.org/ 
sites/default/files/publication/ts_47_ssap_sola.pdf [https://perma.cc/9SF2-5NP5]. 

204.  AEWA, Res. 2.1, Amendments to the Annexes to the Agreement, at ¶ 5 

(Sept. 25-27, 2002), http://www.unep-aewa.org/sites/default/files/document/ 
resolution2_1_0.pdf [https://perma.cc/BWN2-K95Z] (encouraging parties to 
“consider, where appropriate, the development and implementation of 
international multi-species action plans for populations of two or more species 
listed in column A of Table 1 when those populations share the same habitat 
(ecosystem), are exposed to similar threats, and require similar measures for their 
conservation”). Only one multi-species action plan has thus far been adopted 
under the Agreement. AEWA, Res. 6.8, Adoption and Implementation of 

International Single Species and Multi-species Action and Management Plans, at 
¶ 2 (Nov. 9-14, 2015), http://www.unep-aewa.org/sites/default/files/document/ 
aewa_mop6_res8_speciesplans_en.pdf [https://perma.cc/6ZS9-ANJ7]. 

205.  Indeed, the respective advantages and disadvantages of each type of 
plan, and the roles that they should play in AEWA’s implementation, are 
currently being examined by the AEWA Technical Committee in the context of 
the Committee’s intersessional tasks on addressing regional multi-species 
declines and developing additional criteria to prioritize species for action 
planning. AEWA, Work Plan for the AEWA Technical Committee 2016-2018, at 8-
9, Doc. No. TC13.6 (Mar. 14-17, 2016), http://www.unep-aewa.org/sites/default/ 
files/document/aewa_tc13_6_tc_work_plan_2016_2018_en.pdf [https://perma.cc/ 
S84Y-WREP]. 
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Through its Implementation Review Process (which can 
involve on-the-spot assessment missions, followed by 
recommendations206), AEWA has some capacity to challenge 
projects that pose a threat to the habitat of dispersed populations. 
For instance, one of the cases currently being addressed under this 
Process involves plans for large-scale lowland afforestation in 
Iceland, which threaten the breeding habitats of several AEWA 
species.207 The Icelandic case specifically has also been addressed 
under the Bern Convention’s case file system.208 However, for 
much of the African and Asian portions of AEWA’s Agreement 
Area, the Implementation Review Process is the only treaty 
implementation/compliance mechanism available for addressing 
threats of this nature. In contrast, threats to key sites relied upon 
by congregatory populations can be addressed by assessment 
missions of the Ramsar and/or World Heritage Conventions, 
provided that the site has been listed thereunder.209  

In theory, AEWA’s Small Grants Fund could also be used to 
support habitat conservation projects in the broader landscape, 
though the contribution of this tool has thus far been severely 
constrained by lack of resources.210 Given that many waterbirds 
are popular quarry species and that habitat loss can limit their 

 

206.  See Lewis, supra note 10, at 50-52 (discussing the functioning of 
AEWA’s Implementation Review Process). 

207.  AEWA, Implementation Review Process – Report to MOP6, at 10-11, 
UNEP/AEWA/MOP Doc. 6.17 (Nov. 9-14, 2015), http://www.unep-aewa.org/sites/ 
default/files/document/mop6_17_irp_report.pdf [https://perma.cc/ R47R-ETSB]. 

208.  Bern Convention, Afforestation of Low Land in Iceland: Report of an 

On-the-Spot Appraisal Undertaken for the Council of Europe, Doc No. T-PVS/Files 
(2002) 3 (May 29 - June 2, 2002), https://wcd.coe.int/com.instranet.InstraServlet? 
command=com.instranet.CmdBlobGet&InstranetImage=1326334&SecMode=1&
DocId=1450498&Usage=2 [https://perma.cc/M8MK-BUN3]. 

209.  See Ramsar Advisory Missions, RAMSAR http://www.ramsar.org/activi 
ty/ramsar-advisory-missions [https://perma.cc/UQL4-M6JK]; Intergovernmental 
Committee for the Protection of the World Cultural and Natural Heritage, supra 

note 183, at 6 nn.1-2. 
210.  Indeed, a new project cycle has not been initiated under the Small 

Grants Fund for 2016, following the MoP’s adoption of a core budget that allocates 
no money to the Fund for the period 2016-2018. AEWA, Res. 6.18, Financial and 

Administrative Matters, at app. Ia (Nov. 9-14, 2015), http://www.unep-aewa.org/ 
sites/default/files/document/aewa_mop6_res18_financial_admin_en.pdf [https:// 
perma.cc/MW39-NV4N]. 
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harvest potential considerably,211 it might be worth considering 
whether it is possible for AEWA to facilitate the creation of a 
mechanism for channeling contributions from hunters (even if only 
made on a voluntary basis) into the financing of habitat 
conservation efforts throughout the Agreement Area. At the 
national level, this approach has achieved remarkable success in 
some countries – most notably within North America;212 though 
the international coordination of such an approach is more 
challenging. There are examples of non-governmental initiatives 
attempting to achieve this. During the 1990s, for instance, the 
European Waterfowl Habitat Fund (Euroducks International) 
aimed to conserve or restore wetland habitats on the migration 
routes of European migratory waterbirds, with activities spanning 
across the western palaearctic.213 This initiative has since become 
the European Landowners’ Organization (ELO) Water and Habitat 
Fund, which encourages habitat conservation projects through its 
annual ELO Water and Habitat Award.214 Though no such 
initiative has had the success seen in North America or operated 

 

211.  AEWA, Conservation Guidelines No. 5: Guidelines on Sustainable 

Harvest of Migratory Waterbirds, at 66 (AEWA Technical Ser. No. 62, Nov. 2015), 
http://www.unep-aewa.org/sites/default/files/publication/ts62_cg5_sustainable% 
20_harvest_guidelines_0.pdf [https://perma.cc/S8FB-Z575] (“Loss or degradation 
of breeding habitat has led to the decrease of European meadow bird populations, 
such as Northern Lapwing (Vanellus vanellus), Black-tailed Godwit (Limosa 

limosa) and Eurasian Curlew (Numenius arquata), to a level that presents a 
significant limitation to the harvest potential of these species without 
jeopardizing the effectiveness of conservation efforts elsewhere.”). 

212.  See, e.g., Michael G. Anderson & Paul I. Padding, The North American 

Approach to Waterfowl Management: Synergy of Hunting and Habitat 

Conservation, 72 INT’L J. ENVTL. STUD. 810, 819-20 (2015); 2016 Canadian Wildlife 

Habitat Conservation Stamp, ENV’T & CLIMATE CHANGE CAN., https://www. 
ec.gc.ca/mbc-com/default.asp?lang=En&n=9B4EEB34-1 [https://perma.cc/9HS7-
NXLC]; Duck Stamp, U.S. FISH & WILDLIFE SERV., https://www.fws.gov/birds/get-
involved/duck-stamp.php [https://perma.cc/D9X8-V2XS]. 

213. Euroducks, EUR. LANDOWNERS’ ORG., www.elo.org/UserFiles/File/Euro 
ducks.doc [https://perma.cc/W5YF-QWAA]. 

214.  Wetlands & Water, EUROPEAN LANDOWNERS’ ORG., http://www. 
europeanlandowners.org/awards/wetlands-water [https://perma.cc/R7DE-AGV3]. 
Another example is the British Association for Shooting and Conservation’s 
Wildlife Habitat Trust, which directs funding to habitat conservation projects in 
both Britain and countries that share waterbird populations with the United 
Kingdom. See WILDLIFE HABITAT TRUST 25TH ANNIVERSARY 10 (2011), 
http://www.wht.org.uk/wp-content/uploads/2011/09/WHT-Leaflet-2011.pdf 
[https://perma.cc/4NSF-UMTK]. 
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at the level of the entire African-western Eurasian flyway, one 
wonders whether this might be attainable now that – under AEWA 
– an intergovernmental framework for waterbird conservation is 
in place at the flyway level and (as alluded to in part V.B below) 
the European hunting community and other non-governmental 
stakeholders are actively engaging with this framework. 

In addition to the above contributions, there is considerable 
scope for AEWA to enhance its cooperation with treaties that 
promote the integration of habitat/biodiversity conservation into 
relevant sectoral/cross-sectoral plans, programmes and policies 
(important examples being the Ramsar Convention215 and the 
Convention on Biological Diversity216) and, for that matter, 
treaties aimed at addressing particular threats to habitat (such as 
marine pollution), so as to ensure that the needs of migratory 
waterbirds are taken into consideration in initiatives spearheaded 
by such instruments. Opportunities also exist for cooperation with 
other instruments in the CMS Family – in particular, the African-
Eurasian Migratory Landbirds Action Plan,217 which, given the 
broad-front migration strategy of many landbirds,218 is arguably 
the most appropriate of the CMS’s bird-related instruments to 
spearhead the promotion of wider habitat measures (at least 
insofar as these involve terrestrial habitats). A final point to note 
in this regard is that if AEWA evolves in the future to become a 
framework birds Agreement for all types of migratory birds in 
Africa and western Eurasia – as has been suggested is a 
possibility219 – greater weight will presumably need to be placed 
 

215.  See Ramsar Convention, The 4th Strategic Plan 2016-2024, supra note 
120 and accompanying text. 

216.  CBD, supra note 50, art. 6(b). 
217. African-Eurasian Migratory Landbirds Working Grp., African-

Eurasion Migratory Landbirds Action Plan (AEMLAP): Improving the 

Conservation Status of Migratory Landbird Species in the African-Eurasian 

Region, UNEP/CMS/COP11/Doc No.23.1.4/Rev.1 (Apr 28, 2014), http://www. 
cms.int/sites/default/files/document/cop11_Doc_23_1_4_Rev1_Landbirds_AP_E.p
df [https://perma.cc/M9EK-PJZ7]: see also CMS, Res. 11.17, Action Plan for 

Migratory Landbirds in the African-Eurasian Region (Nov. 4-9 2014), 
http://www.cms.int/sites/default/files/document/Res_11_17_Action_Plan_Migrato
ry_Landbirds_Eng.pdf [https://perma.cc/CCW8-WBKG]. 

218.  See Kirby, supra note 26, at 60-61 (providing an overview of migration 
techniques). 

219.  CMS, Res. 11.14, Programme of Work on Migratory Birds and Flyways, 
at annex 1, action 19 (Nov. 4-9, 2014), http://www.cms.int/sites/default/ 
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on broader landscape measures. Indeed, if one compares the text 
of AEWA’s Action Plan with that of the Landbirds Action Plan, the 
most significant difference is that the latter contains more detailed 
provisions on addressing land use changes and achieving 
integrated land use management.  

7. Interpreting AEWA’s Habitat Provisions in the 
Face of Climate-induced Range Shifts 

What are parties’ responsibilities under AEWA when a 
waterbird population’s range shifts as a result of climate change? 
Given that the Agreement’s text expresses a result-oriented 
commitment regarding habitat networks rather than a 
commitment that is linked to strictly-defined site boundaries, it 
would appear that, even when a population’s range has shifted, 
parties will continue to be obliged to ensure the availability of a 
suitable network of habitats, and that measures to protect and 
manage newly important sites/habitats may therefore be required. 
Are there, however, any arguments that could be advanced against 
this interpretation? A treaty’s provisions must be interpreted “in 
good faith in accordance with the ordinary meaning to be given to 
the terms of the treaty in their context and in the light of its object 
and purpose.”220 AEWA’s central objective – which itself is framed 
as a central, result-based commitment, rather than simply the 
aspiration underlying the Agreement’s more detailed provisions – 
is to “maintain migratory waterbird species in a favourable 
conservation status or to restore them to such a status.”221 So far, 
so good. A complication, however, arises when one considers the 
definition of “favourable conservation status.” This term is not 
explicitly defined by AEWA, which instead incorporates by 
reference the definition provided by the CMS.222 The CMS 
definition encompasses several conditions, including that “the 
 

files/document/Res_11_14_PoW_on_Migratory_Birds__Flyways_En.pdf [https:// 
perma.cc/8UU6-8QRT] (envisaging the preparation of “a review to explore options 
to extend AEWA as a framework for other migratory bird species/species groups 
in the Africa-Eurasian region”). 

220.  Vienna Convention, supra note 76, art. 31(1). 
221.  AEWA, supra note 9, art. II(1). 
222.  Id. art. I(2) (providing that “the terms defined in Article I, 

subparagraphs 1(a) to (k), of [the CMS] shall have the same meaning, mutatis 

mutandis, in [the] Agreement”). 
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distribution and abundance of the migratory species approach 

historic coverage and levels to the extent that potentially suitable 
ecosystems exist and to the extent consistent with wise wildlife 
management.”223 Does it follow that parties to AEWA are only 
required to maintain habitat networks to the extent that these fall 
within species’ historic ranges (and, for that matter, that more 
proactive adaptation assistance, such as translocation, runs the 
risk of contravening AEWA’s provisions224)?  

For the purposes of the CMS itself, the CoP has addressed the 
issue of historic coverage by agreeing that “favourable 
conservation status” can be interpreted as follows in light of 
climate change: 

According to Article I (1) (c) (4) of the Convention, one of the 
conditions to be met for the conservation status of a species to be 
taken as “favourable” is that: “the distribution and abundance of 
the migratory species approach historic coverage and levels to the 
extent that potentially suitable ecosystems exist and to the extent 
consistent with wise wildlife management”. Whereas there is a 
continued need to undertake conservation action within the 
historic range of migratory species, such action will increasingly 
also need to be taken beyond the historic range of species in order 
to ensure a favourable conservation status, particularly with a 
view to climate-induced range shifts. Such action beyond the 
historic range of species is compatible with, and may be required 
in order to meet the objectives and the obligations of Parties under 
the Convention.225 

Since AEWA is an independent treaty and not all of her parties 
are also parties to the CMS,226 this resolution does not constitute 

 

223.  CMS, supra note 6, art. I(1)(c)(4) (emphasis added). 
224.  See Arie Trouwborst, Transboundary Wildlife Conservation in A 

Changing Climate: Adaptation of the Bonn Convention on Migratory Species and 

Its Daughter Instruments to Climate Change, 4 DIVERSITY 258, 278-281 (2012) 
(discussing potential difficulties arising from the CMS definition of “favourable 
conservation status”, and proposing possible legal solutions thereto). 

225.  CMS, Res. 11.26, Programme of Work on Climate Change and 

Migratory Species, UNEP/CMS/Resolution 11.26, ¶ 7 (Nov. 4-9, 2014), http:// 
www.cms.int/sites/default/files/document/Res_11_26_POW_on_Climate_Change
_E_0.pdf [https://perma.cc/S68K-BJDS]. 

226.  Iceland, Lebanon and Sudan are parties to the Agreement but not the 
Convention. Parties and Range States, AEWA, supra note 59; Parties and Range 
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a subsequent agreement between parties regarding the 
interpretation of AEWA. The approach agreed to in the CMS 
context is, however, consistent with the guidance that AEWA’s 
MoP has adopted concerning climate change adaptation measures 
for waterbirds, which urges parties “to designate and establish 
comprehensive and coherent networks of adequately managed 
protected sites as well as other adequately managed sites, to 

accommodate range-shifts and facilitate waterbirds’ dispersal[,]” 
227 and advises that the conservation of sites that, while not 
currently relied upon by migratory waterbirds, are “located in [a] 
better future climate space” may constitute an appropriate 
adaptation measure.228 It can arguably be implied from this 
guidance that AEWA’s parties are in agreement that the 
maintenance/restoration of a species’ favorable conservation status 
may require conservation measures outside of its historic range. 
Ideally, however, the AEWA MoP should provide clarity on the 
issue by adopting a resolution that explicitly endorses the CMS 
CoP’s interpretation of this term.  

V. ADDRESSING SPECIES THREATS 

The effective long-term conservation of migratory waterbirds 
depends not only on the availability of suitable habitat, but also 
the implementation (across entire flyways) of measures to address 
a wide spectrum of species threats, such as disturbance, 
unsustainable harvest and other direct causes of mortality. This 
part of the article begins by demonstrating that, despite the 
Ramsar Convention’s concentration on a particular habitat type, 
the Convention nevertheless has some applicability to species 
threats. It then proceeds to examine the more dominant role played 
by AEWA in relation to such threats, as well as the ways in which 
the Agreement provides a framework for the implementation of 
certain broadly-phrased Ramsar provisions, through its very 

 

States, CONVENTION ON MIGRATORY SPECIES (CMS), http://www.cms.int/en/ 
parties-range-states [https://perma.cc/2TQL-4VNM]. 

227.  AEWA, Res. 4.14, supra note 194, at ¶ 4 (emphasis added); see also 

AEWA, AEWA STRATEGIC PLAN, supra note 195, at 14 (highlighting the need to 
take climate change into account in the establishment of site networks). 

228.  AEWA, Guidelines on Measures Needed to Help Waterbirds to Adapt to 

Climate Change, supra note 198, at 16-17. 
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directed species conservation commitments and the mechanisms 
that it provides to support parties in implementing conservation 
measures and to coordinate these across waterbird flyways.   

A. The Ramsar Convention’s Applicability to Species 
Threats 

By the 1960s, the international community was well aware 
that waterfowl faced a variety of threats other than habitat loss, 
the most significant of which was unsustainable hunting.229 In 
early discussions regarding an international convention on 
wetlands, a representative of the Soviet Union therefore argued 
that this instrument should address not only wetlands, but also 
“the direct protection of waterfowl and in particular the questions 
of reduction of hunting periods, restriction of capture of waterfowl 
and prohibition of capture of waterfowl by means of traps and other 
instruments”.230 However, other delegates believed that 
attempting to advance all aims at the same time, and focusing on 
negative restrictions rather than framing requirements in a 
positive way, would result in the Convention’s failure.231 Thus, 

 

229.  See e.g., Swift, supra note 96, at 275-276 (illustrating that the outcomes 
of the First European Meeting on Wildfowl Conservation, held in 1963, included 
recommendations covering, inter alia, the issuance of shooting licenses; cold 
weather closure of shooting; collection of shooting statistics; prohibition of 
shooting from mechanically propelled boats; and prohibition of spring shooting). 

230.  PROCEEDINGS OF THE SECOND EUROPEAN MEETING ON WILDFOWL 
CONSERVATION 171-72 (Z. Salverda ed. 1967); see also MATTHEWS, supra note 55, 
at 20, 24 (explaining that, in 1969, the USSR presented a draft text for “An 
International Convention on Wildfowl and Wetlands”, which placed a stronger 
emphasis on wildfowl conservation than on wetlands and describing how the 
IUCN also supported the inclusion in the Convention text of precise criteria for 
species protection). 

231.  Salverda, supra note 230, at 174 (expressing the view of the 
International Council for Game and Wildlife Conservation (CIC) that “trying to 
achieve all our aims at the same time would be an error”); Id. at 181 (reflecting 
the following suggestion by a representative of Ireland: “our proposed 
recommendation for a convention should concentrate on a statement of positive 

aims, omitting negative restrictions against Government authority. Positive aims 
will take us a long way ahead. Negative restrictions hold the seed of general 
frustration. It is the result that matters. If you aim too high, you miss the 
target.”); Id. at 184 (reflecting the following comment by a participant from the 
United Kingdom: “a convention for action ‘to do’ is more likely to prove acceptable 
than a convention restricting action by specifying what Governments are ‘not to 
do’”). 
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although the need for international cooperation in respect of 
hunting was acknowledged,232 it was ultimately decided that this 
issue should not be a core focus of the Ramsar Convention, but 
should instead be addressed by a complementary treaty.233 That 
said, it would be a mistake to assume that (as Lyster suggested234) 
the Ramsar Convention concerns itself exclusively with habitat. 

Firstly, as discussed in part IV.A above, to the extent that the 
presence of waterbirds constitutes an important component of a 
wetland’s ecological character, parties should arguably manage 
human activities (whether through site management plans or 
other means) in a manner that retains this feature so as to promote 
the site’s conservation/wise use. This should be the case regardless 
of whether the activities in question have direct impacts on 
habitat, since even activities that don’t degrade/destroy habitat 
may impact the number of waterbirds at the site by, for instance, 
causing significant levels of mortality or disturbance.235 Indeed, 

 

232.  See, e.g., PROCEEDINGS OF THE INTERNATIONAL REGIONAL MEETING ON 
CONSERVATION OF WILDFOWL RESOURCES 419-20 (Y.A. Isakov ed. 1968) 
(reproducing a resolution in which the 1968 International Regional Meeting on 
Conservation of Wildfowl Resources considered that one of the solutions to the 
problem of declining numbers of many wildfowl species would be the conclusion 
of international agreements concerning, inter alia, hunting regulation). 

233.  MATTHEWS, supra note 55, at 50-51 (explaining that, while issues 
relating to hunting were “at first very much the concern of those developing the 
Ramsar Convention”, it ultimately became “obvious that a different framework 
was needed to underpin international agreements on migratory birds, especially 
where hunting harvests were involved”); PROCEEDINGS OF THE INTERNATIONAL 
CONFERENCE ON CONSERVATION OF WETLANDS AND WATERFOWL 50 (E. Carp ed. 
1971) (reflecting the comment by G.V.T. Matthews (Director of what was then the 
International Wildfowl Research Bureau) at the conference adopting the Ramsar 
Convention that “hopefully, one Convention satisfactorily evolved, we are taking 
the first steps on the long hard road towards drawing up an international 
agreement on the rationalization of waterfowl hunting in Eurasia and Africa”). 

234.  SIMON LYSTER, INTERNATIONAL WILDLIFE LAW 206 (1985) (commenting 
that the Ramsar Convention was the first conservation treaty “to concern itself 
exclusively with habitat”). 

235.  See, e.g., Carsten Egevang & David Boertmann, The Greenland Ramsar 

Sites: A Status Report, at 18, 82 (NERI Technical Report No. 346, 2001), 
http://www.dmu.dk/1_viden/2_publikationer/3_fagrapporter/rapporter/FR346.pd
f [https://perma.cc/UB5X-7Q4L] (commenting that, in Greenland, the primary 
function of establishing Ramsar sites should be to create areas in which waterbird 
hunting and disturbance are limited; and offering the Aqajarua and Sullorsuaq 
Ramsar site as an example of an area that has lost its significance to moulting 
king eiders, Somateria spectabilis, largely as a result of hunting and disturbance 
from boating and scallop fishing); Niels Kanstrup, Sustainable Harvest of 
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the Ramsar Convention’s various guidance documents recognize 
that a site’s ecological character may be negatively impacted by, 
inter alia, the unsustainable harvest of fauna,236 the bycatch of 
non-target species in fisheries operations,237 and bird collisions 
with/electrocutions by energy infrastructure;238 and encourage 
parties to take measures to address such threats. Little guidance 
has, however, been developed under the Convention regarding how 

to address these species threats. An exception is the threat posed 
by highly pathogenic avian influenza (HPAI), on which the Ramsar 
Convention has developed detailed guidance239 in cooperation 
with, inter alia, the CMS and AEWA.240 In addition to posing a 
direct threat of mortality, HPAI can reduce support for 
conservation initiatives, and misguided responses to the virus have 
 

Waterbirds: A Global Review, in WATERBIRDS AROUND THE WORLD, supra note 2, 
at 105 (discussing the need to sustainably manage waterbird harvest at the Lake 
Chilwa Ramsar site in Malawi). 

236.  Ramsar Convention, Guidelines for International Cooperation, supra 

note 100, ¶ 54 (advising that if the harvesting of animal products “is taking place 
at a Ramsar-listed site, then the Contracting Party has a clear obligation to 
ensure that the impact of the harvesting will not threaten or alter the ecological 
character of the site”); Ramsar Convention, Res. VII.10, Wetland Risk Assessment 

Framework, at annex, ¶ 4(d) (May 10-18, 1999), http://www.ramsar.org/sites/ 
default/files/documents/library/key_res_vii.10e.pdf [https://perma.cc/C4AG-C5V] 
(identifying the exploitation of biological products as one of the broad categories 
of causes of adverse change in wetlands’ ecological character). 

237.  Ramsar Convention, Res. IX.4, The Ramsar Convention and 

Conservation, Production and Sustainable Use of Fisheries Resources, ¶ 25 (Nov. 
8-15, 2005), http://www.ramsar.org/sites/default/files/documents/pdf/res/key_res_ 
ix_04_e.pdf [https://perma.cc/8YGG-ZV7P] (addressing the management of 
fisheries “within, adjacent to, or associated with Ramsar sites”); Ramsar 
Convention, The 4th Strategic Plan 2016-2024, supra note 101, at 32 (linking the 
maintenance of wetlands’ ecological character/their wise use to Aichi Biodiversity 
Target 6, on the sustainability of fisheries). 

238.  Ramsar Convention, Res. XI.10, Wetlands and Energy Issues, at annex, 
¶ (B)(5)(v) (July 6-13, 2012), http://www.ramsar.org/sites/default/files/document 
s/pdf/cop11/res/cop11-res10-e.pdf [https://perma.cc/JC35-LNGD] (explaining that 
energy sector activities can potentially have negative impacts on the ecological 
character of wetlands through, inter alia, “direct impacts on wetland fauna, 
especially birds and bats, due to collision and electrocution”). 

239.  See RAMSAR CONVENTION SECRETARIAT, HANDBOOK 4: AVIAN INFLUENZA 
AND WETLANDS (4th ed. 2010), http://www.ramsar.org/sites/default/files/doc         
uments/pdf/lib/hbk4-04.pdf [https://perma.cc/JJ75-SYPL] [hereinafter RAMSAR 
HANDBOOK 4]. 

240.  See Ruth Cromie et al., Responding to Emerging Challenges: 

Multilateral Environmental Agreements and Highly Pathogenic Avian Influenza 

H5N1, 14 J. INT’L WILDLIFE L. & POL’Y 206, 217-19, 223-24 (2011). 
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sometimes involved the destruction of waterbirds and wetlands.241 
The Ramsar CoP has stressed that such destruction does not 
amount to wise use;242 and the guidance adopted under the 
Convention is directed towards the conservation of both wetlands 
and waterbirds – emphasizing, in particular, the need to reduce 
the level of risk to species of high conservation importance.  

Also important from a species threat perspective is Article 5 of 
the Ramsar Convention, which requires that parties “endeavour to 
coordinate and support present and future policies and 
regulations” concerning the conservation of not only wetlands 
themselves, but also their flora and fauna. In the Guidelines for 

International Cooperation under the Ramsar Convention, 
emphasis is placed on, inter alia, the sustainable harvest of fauna 
that are found in transboundary wetlands or are subject to 
international trade,243 and the cooperative management of shared 
wetland-dependent species.244 Insofar as the management of 
shared species is concerned, the Convention’s focus has, however, 
been on conserving networks of habitat245 rather than on 
developing a framework for cooperation in managing species 
threats, such as hunting, across entire flyways.246 As noted above, 
 

241.  See generally RAMSAR HANDBOOK 4, supra note 239, at 8 (outlining the 
concerns regarding HPAI in terms of nature conservation, potential implications 
for human health, and impacts on the livelihoods of persons who rely upon 
domestic poultry). 

242.  Ramsar Convention, Res. X.21, Guidance on Responding to the 

Continued Spread of Highly Pathogenic Avian Influenza, ¶¶ 4, 12 (Oct. 28 - Nov. 
4, 2008), http://www.ramsar.org/sites/default/files/documents/pdf/res/key_res_x_ 
21_e.pdf [https://perma.cc/B2AA-M9BE]. 

243.  Ramsar Convention, Guidelines for International Cooperation, supra 

note 100, ¶¶ 53-59. 
244.  Id. ¶¶ 15-18. 
245.  Id. ¶ 19. See, e.g. Ramsar Convention, Recommendation 6.4, supra note 

101, ¶ 13 (on the “Brisbane Initiative” on the establishment of a network of 
Ramsar sites along the East Asian-Australasian Flyway). 

246.  Interestingly, the Convention’s 2003-2008 Strategic Plan did call upon 
parties to, inter alia, “[e]nsure that national hunting legislation is consistent with 
the wise use principle for migratory waterbird and other wetland-dependent 
species, taking into account geographical range, life-history characteristics of 
species, and research on sustainable harvesting.” RAMSAR CONVENTION, THE 
RAMSAR STRATEGIC PLAN 2003-2008, at operational objective 1, action 12.2.5 
(2002), http://www.ramsar.org/sites/default/files/documents/pdf/key_strat_plan_ 
2003_e.pdf [https://perma.cc/8H3Z-TG9S]. However, similar exhortations do not 
appear in the Convention’s subsequent two Strategic Plans or in its other 
guidance documents. 
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the drafters of the Ramsar Convention did not intend for it to 
provide such a framework and, instead of evolving in a manner 
that does so, the CoP’s guidance on Article 5 encourages Ramsar 
parties to develop, and actively support and participate in, 
international arrangements (including bilateral and multilateral 
agreements) for the conservation of shared migratory 
waterbirds.247 Through such guidance, the Ramsar CoP has 
explicitly promoted AEWA,248 and has further pointed to the 
Agreement as a potential model for cooperation in other regions.249 
The Convention has a particularly important role to play in 
encouraging the development of flyway agreements in regions in 
which there are significant gaps in CMS membership.250 Given its 
global scope, the Convention also provides a framework for 
encouraging cooperation between flyway initiatives – especially 
since several existing initiatives251 were not developed as part of 

 

247.  See, e.g., Ramsar Convention, Recommendation 4.12, Cooperation 

between Contracting Parties for the Management of Migratory Species (June 27-
July 4, 1990), http://www.ramsar.org/sites/default/files/documents/library/key 
_rec_4.12e.pdf [https://perma.cc/UZ4P-2UZQ]; Ramsar Convention, 
Recommendation 7.3, Multilateral Cooperation on the Conservation of Migratory 

Waterbirds in the Asia-Pacific Region, ¶ 17 (May 10-18, 1999), http:// 
www.ramsar.org/sites/default/files/documents/library/key_rec_7.03e.pdf [https:// 
perma.cc/94Q5-7LWB]; Ramsar Convention, Res. X.22, supra note 102, at ¶ 19. 

248.  See Ramsar Convention, Recommendation 4.12, supra note 247 
(supporting the development of the Western Palearctic Waterfowl Agreement, 
which was ultimately to be adopted as AEWA); Ramsar Convention, Res. X.22, 
supra note 102, ¶ 20 (encouraging Ramsar parties to join the Agreement). 

249.  Ramsar Convention, Recommendation 4.12, supra note 247; Ramsar 
Convention, Recommendation 7.3, supra note 247, ¶ 12. 

250.  Indeed, the Brisbane Initiative (referred to in footnote 245), while only 
addressing habitat conservation, was initiated under the Ramsar Convention 
following the failure to establish a CMS Agreement for migratory waterbirds in 
the East Asian-Australasian Flyway. Clare Shine & Cyrille de Klemm, Wetlands, 

Water and the Law: Using Law to Advance Wetland Conservation and Wise Use, 
in IUCN ENVTL. POL’Y & L. PAPER No. 38, at 293 (1999); see also id., at 294 (raising 
the possibility of the Ramsar Convention and CMS collaborating in the 
development of flyway agreements, which could “have a dual status as CMS 
Agreements and Article 5 instruments” – this being especially useful within 
regions in which the Ramsar Convention has strong membership, but the CMS 
does not). Although it is legally possible (per CMS, supra note 6, art. V(2)) for a 
state to participate in one of the CMS’s daughter instruments without being a 
party to the Convention itself, such participation is uncommon. 

251.  See, e.g., EAST ASIAN-AUSTRALASIAN FLYWAY P’SHIP, http://www. 
eaaflyway.net [https://perma.cc/FCZ5-XZTC]; WESTERN HEMISPHERE SHOREBIRD 
RESERVE NETWORK, http://www.whsrn.org [https://perma.cc/EHW6-HWXR]. 
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the CMS Family. Indeed, the Ramsar CoP has urged the sharing 
of knowledge and expertise between flyway initiatives, and 
encouraged the Secretariats of Ramsar, the CMS and AEWA252 to 
“work together with their governance and scientific subsidiary 
bodies and other interested organizations to establish a 
mechanism for such sharing of knowledge and experience.”253 In 
2011, an international workshop was convened for this purpose, 
and the decision was made to establish a Global Interflyway 
Network to facilitate future inter-flyway cooperation.254 

B. AEWA’s Leading Role in Addressing Species Threats at 
the Flyway Level 

Rather than being restricted to habitat conservation, AEWA’s 
legal text and supporting guidance documents attempt to address 
the full range of threats faced by migratory waterbirds in Africa 
and western Eurasia. Because the Agreement’s provisions apply 
across entire flyways, most of its requirements concerning 
measures to address species threats are not restricted to activities 
which occur within, or are associated with, particular sites or 
habitat types. As a result, the scope of the Agreement’s definition 
of “waterbird” has important practical implications.  

The Agreement’s most intricate and stringent provisions 
relate to the harvest of waterbirds, with various types of taking 
restrictions/prohibitions being required depending on each 
population’s conservation status.255 While many of these 
restrictions overlap with those of other treaties which operate in 
parts of the Agreement Area (such as the Bern Convention256), 
AEWA again distinguishes itself by requiring the application of a 
flyway approach257 – this being essential insofar as sustainable 

 

252.  As well as the biodiversity programme of the Arctic Council. 
253.  Ramsar Convention, Res. X.22, supra note 102, at ¶ 24. 
254. See generally GLOBAL INTERFLYWAY NETWORK, WATERBIRD FLYWAY 

INITIATIVES: OUTCOMES OF THE 2011 GLOBAL WATERBIRD FLYWAYS WORKSHOP TO 
PROMOTE EXCHANGE OF GOOD PRACTICE AND LESSONS LEARNT (Chang Yong Choi et 
al eds., 2012), http://www.ramsar.org/sites/default/files/documents/pdf/lib/rtr8 -
flyways.pdf [https://perma.cc/2EUK-7ME3]. 

255.  See AEWA, supra note 9, annex 3, ¶¶ 2.1, 4.1. 
256.  See Bern Convention, supra note 104, arts. 5-9. 
257.  AEWA, supra note 9, annex 3, ¶ 4.1.1 (“Parties shall cooperate to 

ensure that their hunting legislation implements the principle of sustainable use 
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levels of taking in any one country can only be determined by 
considering the volume of taking in all other range states. In recent 
years, the Agreement has also been active in establishing the 
institutions, and fostering the multi-stakeholder collaboration, 
necessary to coordinate harvest management at the flyway level – 
both for huntable populations that require recovery and for 
populations that are considered to be overabundant but that need 
to be managed in a manner that ensures long term 
sustainability.258 Regulating the use of waterbird populations is 
thus an area in which the Agreement has a particularly strong role 
to play; and, while the negative restrictions contained in AEWA 
were not considered to be politically feasible at the time at which 
the Ramsar Convention was negotiated, the Agreement clearly 
provides the type of framework that Ramsar’s drafters envisaged 
would ultimately complement the Convention. This is not to say 
that AEWA’s takings provisions were easily won, or that they are 
uncontroversial. The topic of waterbird hunting and how to achieve 
sustainable harvest was enormously contentious during AEWA’s 
negotiation259 and the Agreement’s provisions on this issue 
continue to generate controversy and to contribute to the refusal of 
some range states to become parties – most notably the Russian 
 

as envisaged in this Action Plan, taking into account the full geographic range of 

the waterbird populations concerned and their life history characteristics.” 
(emphasis added)). 

258.  See AEWA INTERNATIONAL WORKING GROUP FOR THE PINK-FOOTED 
GOOSE, http://pinkfootedgoose.aewa.info [https://perma.cc/6XHH-MHWX] 
(providing information on the international working group that has been 
established to coordinate the implementation of the International Species 
Management Plan for the Svalbard Population of Pink-footed Goose, Anser 

brachyrhynchus – this being the first AEWA management plan to attempt to 
achieve adaptive harvest management at the flyway level); AEWA, Res. 6.4, 
Conservation and Sustainable Use of Migratory Waterbirds, ¶ 9 (Nov. 9-14, 2015), 
http://www.unep-aewa.org/sites/default/files/document/aewa_mop6_res4_cons_ 
sust_use_mwb_en_0.pdf [https://perma.cc/4T65-KEW2] (requesting the 
“establishment of a European multispecies goose management platform and 
process to address sustainable use of goose populations and to provide for the 
resolution of human-goose conflicts”); AEWA, Declaration of the Inter-

governmental Meeting on the Establishment of a European Goose Management 

Platform under the Auspices of AEWA (May 11-2, 2016), http://www.unep-
aewa.org/sites/default/files/aewa_egmp_paris_may-2016_final_declaration.pdf 
[https://perma.cc/HU4Q-SQCC] (expressing range states’ agreement with the 
establishment of a common European Goose Management Platform). 

259.  See generally BOERE, supra note 12 (discussing the history of AEWA’s 
development). 
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Federation,260 which is somewhat ironic given that it was the 
Soviet Union that most strongly supported the inclusion of hunting 
restrictions during the drafting of the Ramsar Convention! 
Achieving the full implementation of these provisions is also 
challenging. Not all parties have yet incorporated the requisite 
restrictions into their national legislation and, where restrictions 
exist, enforcement is often problematic.261 Nevertheless, there is 
evidence suggesting that hunting regulation is better in AEWA 
parties than in non-party range states;262 and the Agreement has 
been active in assisting states to address the illegal killing of birds 
through its International Species Working Groups263 and 
Implementation Review Process,264 as well as its role in the 
establishment of an Intergovernmental Task Force on Illegal 
Killing, Taking and Trade of Migratory Birds in the 
Mediterranean.265 

 

260.  Id. at 68 (outlining the main hurdles to Russia’s accession to AEWA). 
261.  See generally AEWA, Review on Hunting and Trade Legislation in 

Countries Relating to the Species Listed in Annex 2 to the African-Eurasian 

Migratory Waterbird Agreement (AEWA Technical Ser. No. 29, Sept. 2008), 
http://www.unep-aewa.org/sites/default/files/publication/ts_29_review_hunting 
_0.pdf [https://perma.cc/H5UK-R3B9] (reviewing range states’ national hunting 
and trade legislation and the enforcement thereof). 

262.  See, e.g., id. at 12 (commenting that, insofar as the strict protection of 
populations listed in Table 1, Column A is concerned, “[t]he overall situation looks 
better in the case of Parties than in Non-Party Range States” – note, however, 
that a relatively low percentage of non-parties was considered in this review). 

263.  See, e.g., AEWA, Report of the Secretariat on the 6th Session of the 

Meeting of the Parties, at 11, AEWA/MOP Doc. 6.9 (Sept. 10, 2015), http://www. 
unep-aewa.org/sites/default/files/document/mop6_9_secretariat_report_0.pdf 
[https://perma.cc/KU7R-24G2] (explaining that projects facilitated by the AEWA 
Secretariat under the framework of its International Working Group for the 
Lesser White-fronted Goose, Anser erythropus have included “projects to lessen 
the impact of illegal killing in Kazakhstan, Azerbaijan, Russia and Iran”). 

264.  See e.g., AEWA, AEWA Implementation Review Process: Conservation 

of the Sociable Lapwing in Syria, AEWA Doc. StC6.12 (May 31, 2010), 
http://www.unep-aewa.org/sites/default/files/document/stc6_12_irp_syria_0.pdf 
[https://perma.cc/A6UJ-RJRS] (providing the report from an on-the-spot mission 
aimed at addressing the illegal hunting of the critically endangered Sociable 
Lapwing in Syria). 

265.  Intergovernmental Task Force on Illegal Killing, Taking and Trade of 

Migratory Birds in the Mediterranean, CONVENTION ON MIGRATORY SPECIES 
(CMS), http://www.cms.int/en/taskforce/mikt [https://perma.cc/72NY-H5PH]; see 

also AEWA, Report of the Secretariat on the 6th Session of the Meeting of the 

Parties, supra note 263, at 6, 11 (explaining that the idea for establishing this 
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Other threats explicitly addressed by AEWA’s Action Plan 
include, inter alia, the planning and construction of structures, 
human disturbance, lead poisoning, bycatch, and overfishing;266 
and the body of guidance developed under the Agreement has 
elaborated upon how to address several of these threats from a bird 
conservation perspective (including from the perspective of specific 
species/populations).267 Again, the Agreement’s various means of 
implementation support can be used to assist parties in 
implementing such measures; and, even in respect of those cross-
cutting issues on which it is more appropriate for a broader treaty, 
such as the CMS, to take the lead, there are examples of AEWA 
playing a key role in the creation and functioning of additional 
international mechanisms to improve implementation. For 
instance, the idea for establishing the CMS Energy Task Force268 
originated from AEWA269 and the Agreement’s Secretariat is an 
active member of the CMS Scientific Council Working Group on 
Bird Poisoning, in which it leads on the issue of lead poisoning.270  

AEWA thus makes up for the dearth of species-based 
commitments and guidance under the Ramsar Convention and 
provides an important international framework for supporting and 
coordinating states’ responsibilities in this regard. At the same 
time, however, the two instruments are linked insofar as 
participation in AEWA provides one means through which Ramsar 
parties can implement Article 5 of the Convention; and may also 
contribute to the implementation of Article 3(1). This link between 
the two treaties should arguably receive greater emphasis than it 
has to date. Especially considering that the Ramsar Convention 
has a larger membership than AEWA within the latter’s 
Agreement Area, an appeal to Ramsar parties’ Article 5 
commitment in particular is potentially a means of encouraging 
 

Task Force – which was convened under the CMS in collaboration with several 
other instruments – originated from AEWA). 

266.  AEWA, supra note 9, annex 3, ¶¶ 4.3.5, 4.3.6, 4.1.4., 4.3.12, 4.3.7, 4.3.8. 
267.  AEWA Technical Publications, supra note 189 (providing links to 

AEWA’s various conservation guidelines and species action plans). 
268.  See Energy Task Force, CONVENTION ON MIGRATORY SPECIES (CMS), 

http://www.cms.int/en/taskforce/energy-task-force [https://perma.cc/3LKB-ML 
DB]. 

269.  See AEWA, Report of the Secretariat on the 6th Session of the Meeting of 

the Parties, supra note 263, at 6, 10. 
270.  Id. at 11. 
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additional accessions to AEWA, or – at the very least – the 
participation of non-party range states in selective initiatives 
being spearheaded by the Agreement, such as the development and 
implementation of species action and management plans.271 In 
other words, the Ramsar Convention has the potential to bridge 
AEWA with not only different sectors, but also different countries. 

VI. ADDRESSING KNOWLEDGE GAPS  

As explained in part II, there currently exist significant gaps 
in knowledge concerning waterbird population sizes, trends, 
migration patterns, habitats and threats, and addressing these 
lacuna is an important prerequisite for identifying appropriate 
conservation responses. The continued monitoring of waterbird 
populations is also necessary for evaluating the success of 
conservation measures once these have been implemented. This 
part of the article briefly considers the needs and roles of the 
Ramsar Convention and AEWA in respect of data collection, 
highlighting in particular the possibility for collaboration between 
the two treaties, as well as the issues in respect of which AEWA is 
better positioned to support data collection than is the Ramsar 
Convention.  

Information on waterbird population sizes, trends and 
distributions is necessary for implementing various aspects of the 
Ramsar Convention. Such data plays a role in the identification of 
sites that require conservation action,272 the description and 
monitoring of sites’ ecological character,273 and the development of 
site management plans aimed at maintaining sites’ ecological 
character.274 Further, both trends in the status of waterbird 
biogeographic populations and trends in the status of globally 
threatened wetland-dependent birds have been identified as 
ecological indicators for assessing the Convention’s 
 

271.  See also Lewis, supra note 10, at 54-55 (discussing the involvement of 
non-party range states in the development and implementation of AEWA’s 
species action and management plans). 

272.  Especially in the application of Criteria 5 and 6 for including sites on 
the List; although such data may also be relevant for applying Criteria 2 and 4. 

273.  See generally Ramsar Convention, Res. X.15, supra note 126, at annex, 
(providing guidance on the description of wetlands’ ecological character). 

274.  See generally Ramsar Convention, New Guidelines for Management 

Planning, supra note 116, (providing guidance on site management planning). 
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implementation effectiveness.275 The Convention text requires 
parties to arrange to be informed of changes/likely changes in the 
ecological character of sites on the List276 (implying an obligation 
to monitor the ecological character of Ramsar sites); and further 
contains a broad commitment to “encourage research and the 
exchange of data and publications regarding wetlands and their 
flora and fauna.”277 The Ramsar CoP has adopted guidance on the 
monitoring of wetlands,278 and has also repeatedly emphasized the 
importance of waterbird population data.279 The CoP has paid 
particular attention to the application of Criterion 6 (the so-called 
“1% criterion”) for designating Ramsar sites, urging parties to use 
the 1% thresholds contained in Wetlands International’s 
Waterbird Population Estimates as the basis for applying this 
criterion, and further urging parties and others to both financially 
support the production of such international assessments and 
support the International Waterbird Census, which contributes 
thereto.280 On occasion, the CoP has also encouraged the collection 
of data on species threats, such as hunting,281 though the attention 
afforded to such data under the Convention has been neither 
significant nor consistent.  

 

275.  Ramsar Convention, Res. IX.1, annex D, supra note 90, at tbl.1. 
276.  Ramsar Convention, supra note 4, art. 3(2); see also BAAKMAN, supra 

note 17, at 136-139 (on shortfalls in the implementation of this provision). 
277.  Ramsar Convention, supra note 4, art. 4(3). 
278.  E.g., Ramsar Convention, An Integrated Framework for Wetland 

Inventory, Assessment and Monitoring (IF-WIAM) (Nov. 8-15, 2005), http://www. 
ramsar.org/sites/default/files/documents/pdf/guide/guide-ifwiam-e.pdf 
[https://perma.cc/4AX9-AKEY]. 

279.  See, e.g., Ramsar Convention, Recommendation 3.2, Need for Further 

Studies of Flyways (May 27 - June 5, 1987), http://www.ramsar.org/sites/default/ 
files/documents/library/key_rec_3.02e.pdf [https://perma.cc/AF7F-62PU]; Ramsar 
Convention, Res. VI.4, Adoption of Population Estimates for Operation of the 

Specific Criteria Based on Waterfowl (Mar. 19-27, 1996), http://www.ramsar.org/ 
sites/default/files/documents/pdf/res/key_res_vi.04e.pdf [https://perma.cc/Z9JE-
VZBW]; Ramsar Convention, Res. VIII.38, supra note 84, ¶ 1. 

280.  E.g. Ramsar Convention, Res. VIII.38, supra note 84, ¶ 13 (urging the 
use of the 1% thresholds contained in Waterbird Population Estimates); Ramsar 
Convention, Res. X.22, supra note 101, ¶ 25 (urging the provision of financial 
support for the production of Waterbird Population Estimates and support for the 
International Waterbird Census). 

281.  E.g. Ramsar Convention, Recommendation 3.2, supra note 279 
(recommending that “waterfowl hunting statistics be collected, to allow better 
management of flyway populations of waterfowl”). 
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As is the case for most of AEWA’s provisions, the Agreement’s 
commitments concerning research and monitoring are both firmer 
and more detailed than the corresponding provisions of the Ramsar 
Convention. Both the Agreement itself282 and the priorities that 
the MoP has identified for the Agreement’s implementation283 
emphasize the need to improve knowledge regarding waterbird 
populations’ habitats, trends, migration routes and dynamics, as 
well as the threats to such populations and appropriate techniques 
for their conservation and management. In addition to the 
obligations placed upon parties, AEWA requires its Secretariat to 
prepare a series of international reviews necessary for 
implementing the Agreement’s Action Plan – including a review of 
the status and trends of waterbird populations, which is to be 
updated for each session of the MoP.284 The production of this 
“Conservation Status Review” every three years (which the 
Secretariat outsources to Wetlands International) is itself an 
important contribution to knowledge;285 and the Agreement has 
proved to be very responsive to the science presented in the 
Review, with each session of the MoP amending the AEWA 
categorizations of relevant populations on the basis thereof.286 The 
MoP has further adopted guidelines on appropriate waterbird 
monitoring practices287 and has repeatedly urged the creation of a 
long-term international funding regime for waterbird 

 

282.  See AEWA, supra note 9, arts. III.2(h), (k) and (l), and annex 3, ¶ 5. 
283. E.g. AEWA, AEWA STRATEGIC PLAN, supra note 195, at 16-18 

(articulating one of AEWA’s strategic objectives as being to “increase knowledge 
about species and their populations, flyways and threats to them as a basis for 
conservation action,” and identifying several targets aimed at achieving this). 

284. AEWA, supra note 9, annex 3, ¶¶ 7.4-7.5. 
285. See also Adam, supra note 53, at 125-126 (on waterbird monitoring 

under AEWA). 
286. See AEWA, supra note 9, art. VI(8)(a) (requiring the MoP to “consider 

actual and potential changes in the conservation status of migratory waterbirds 
and the habitats important for their survival” at each of its ordinary sessions). 

287. See AEWA, Conservation Guidelines No. 9: Guidelines for a Waterbird 

Monitoring Protocol (AEWA Technical Ser. No. 24, Apr. 2005), http://www.unep-
aewa.org/sites/default/files/publication/cg_9new_0.pdf [https://perma.cc/76K7-H7 
A6]. 
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monitoring;288 while the AEWA Secretariat participates in the 
African-Eurasian Waterbird Monitoring Partnership.289  

Clearly, there exists significant overlap in the information 
needs of AEWA and the Ramsar Convention, and thus significant 
potential for cooperation. Indeed, the AEWA MoP, recognizing that 
the operation of both treaties relies upon regular waterbird 
monitoring data, recently invited their scientific bodies and 
secretariats to identify possible synergies with respect to waterbird 
monitoring.290 Since AEWA places a greater emphasis on 
improving knowledge regarding species threats, and appropriate 
conservation techniques for addressing these, than does the 
Ramsar Convention, the Agreement is well-positioned to promote 
and (where possible) facilitate research on these issues. The same 
can be said in respect of knowledge on habitat types other than 
wetlands. 

VII. ATTRACTING ACCESSIONS FROM DEVELOPING 
COUNTRIES: DOES THE RAMSAR CONVENTION 
OFFER ANY LESSONS FOR AEWA? 

In order for international efforts towards conserving and 
managing populations of migratory species to have a meaningful 
chance of success, the participation of all range states is obviously 
necessary. Indeed, in the negotiations towards the Ramsar 
Convention, this was one of the justifications provided for addressing 
wetland conservation and waterfowl conservation in two 
complementary treaties rather than one instrument; the argument 

 

288.  AEWA, Res. 3.6, Developing an International Partnership for Support 

of Waterbird Population Assessments, ¶¶ 1-3, (Oct. 23-27 2005), http://www.unep-
aewa.org/sites/default/files/document/res3_6_partnership_wpa_0.pdf [https://per 
ma.cc/SZ95-BNDH]; AEWA, Res. 6.3, Strengthening Monitoring of Migratory 

Waterbirds, ¶¶ 3-4 (Nov. 9-14 2015), http://www.unep-aewa.org/sites/default/ 
files/document/aewa_mop6_res3_mw_monitoring_en.pdf [https://perma.cc/P7TG-
SB35]. 

289.  See generally African-Eurasian Waterbird Monitoring Partnership, 
WETLANDS INT’L, http://archive.wetlands.org/AfricanEurasianWaterbirdCensus/ 
WaterbirdMonitoringPartnership/tabid/2789/Default.aspx [https://perma.cc/9EC 
H-Z5WN] (explaining that this Partnership is a coalition of organizations, which 
“supports the development of national monitoring systems and improvement of 
monitoring information available for internationally important population size 
and trend estimates”). 

290.  AEWA, Res. 6.3, supra note 288, pmbl., ¶ 14. 
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being that, while “a wetland convention, being essentially a 
commitment to protect one’s own wetlands, would work satisfactorily 
with a small number of Parties,” “a convention to protect migratory 
wildfowl would need to cover all the countries through which the 
various species ranged.”291 In light of this reasoning, it is ironic that, 
at present, the Ramsar Convention enjoys significantly stronger 
support than AEWA within the latter’s Agreement Area, with some 
range states even holding the view that membership of Ramsar 
negates the need to accede to AEWA. This view is problematic insofar 
as the Ramsar Convention on its own fails to provide a sufficient 
framework for state cooperation in the conservation of migratory 
waterbirds; and there clearly exists a need to improve awareness 
that AEWA both supports the Ramsar Convention and addresses 
various gaps therein.  

Of course, the above disparity in numbers of parties is probably 
partially attributable to the Ramsar Convention’s and AEWA’s 
respective ages – with the latter having more than a twenty year 
head start in attracting membership. When the Convention was 
younger, its membership suffered – as AEWA’s does now – from 
significant gaps outside of Europe.292 One of the strategies for 
addressing this problem has been to decrease Ramsar’s emphasis 
on waterbirds and increasingly emphasize the other reasons for 
which wetlands are valuable to humans. This shift began with the 
deliberate de-emphasis of the Convention’s waterbird criteria,293 
and can also be seen in the progression of Strategic Plans adopted 
under the Convention. Unlike its predecessors, the targets 
identified in the recently adopted Strategic Plan for the period 
2016-2024294 make no mention whatsoever of wetland-dependent 
species – either in the context of designating sites for the List or in 
the context of international cooperation. Over the past two 
decades, the Ramsar CoP has placed particular emphasis on such 

 

291.  MATTHEWS, supra note 55, at 16 (referring to an argument put forward 
by Cyril de Klemm, who was at the time a legal consultant for the IUCN). 

292.  LYSTER, supra note 234, at 200-203 (discussing, in 1985, the need for 
more non-European countries to become parties to the Convention). 

293.  See BOWMAN ET AL., supra note 10, at 409; MATTHEWS, supra note 55, at 
44-45. 

294.  Ramsar Convention, The 4th Strategic Plan 2016-2024, supra note 101. 
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issues as the cultural value of wetlands,295 their link to poverty 
reduction,296 and the role of local communities in their 
management;297 and both the CoP’s definition of “wise use” and the 
objectives of the Convention’s successive Strategic Plans have 
highlighted the link between wetlands and sustainable 
development.298  

The need for the Ramsar Convention to shift away from its 
original waterbird focus is understandable – both from the 
perspective of attracting parties and that of promoting 
implementation thereafter.299 For many developing countries, bird 
conservation per se is not considered to be a priority, with the focus 
instead being on wider sustainable development issues.300 
Moreover, for wetland conservation to receive meaningful 
 

295.  E.g., Ramsar Convention, Res. VIII.19, Guiding Principles for Taking 

into Account the Cultural Values of Wetlands for the Effective Management of Sites 

(Nov. 18-26, 2002), http://www.ramsar.org/sites/default/files/documents/pdf/res/ 
key_res_viii_19_e.pdf [https://perma.cc/C288-Z32T]; Ramsar Convention, Res. 
IX.21, Taking into Account the Cultural Value of Wetlands (Nov. 8-15, 2005), 
http://www.ramsar.org/sites/default/files/documents/pdf/res/key_res_ix_21 _e.pdf 
[https://perma.cc/6UL5-CHQ7]. 

296. E.g., Ramsar Convention, Res. IX.14, Wetlands and Poverty Reduction 
(Nov. 8-15, 2005), http://www.ramsar.org/sites/default/files/documents/pdf/res/ 
key_res_ix_14_e.pdf [https://perma.cc/NC94-LZSH]; Ramsar Convention, Res. 
X.28, Wetlands and Poverty Eradication (Oct. 28 - Nov. 4, 2008), http://www. 
ramsar.org/sites/default/files/documents/pdf/res/key_res_x_28_e.pdf 
[https://perma.cc/XNV7-UDHY]. 

297.  E.g., Ramsar Convention, Recommendation 6.3, Involving Local and 

Indigenous People in the Management of Ramsar Wetlands (Mar. 19-27 1996), 
http://www.ramsar.org/sites/default/files/documents/library/key_rec_6.03_e.pdf 
[https://perma.cc/UXX2-47QT]; Ramsar Convention, Res. VII.8, Guidelines for 

Establishing and Strengthening Local Communities’ and Indigenous People’s 

Participation in the Management of Wetlands (May 10-18, 1999), 
http://www.ramsar.org/sites/default/files/documents/library/key_res_vii.08e.pdf 
[https://perma.cc/G6QM-479N]. 

298.  See also Ramsar Convention, Res. XI.21, Wetlands and Sustainable 

Development (July 6-13, 2012), http://www.ramsar.org/sites/default/files/ 
documents/pdf/cop11/res/cop11-res21-e.pdf [https://perma.cc/3FK9-Q4L7]. 

299.  The shift also, of course, reflects the ecological reality that wetlands 
offer a multitude of benefits/services other than the provision of waterbird 
habitat. 

300.  This is, for instance, reflected in several of the regional conservation 
instruments that operate within Africa, which place a strong emphasis on the 
socio-economic value of wildlife and the contribution of conservation to 
sustainable development. See, e.g., S. AFR. DEV. CMTY., PROTOCOL ON WILDLIFE 
CONSERVATION AND LAW ENFORCEMENT pmbl. (1999), http://www.sadc.int/files/ 
4813/7042/6186/Wildlife_Conservation.pdf [https://perma.cc/D25U-C3RY]. 
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consideration alongside such concerns as economic growth, poverty 
alleviation, and food, water and energy security, it is clearly 
necessary to emphasize that wetlands have value beyond their 
importance as waterbird habitat.301 Given the multitude of drivers 
of wetland loss and degradation (and hence the variety of decisions 
that have the potential to impact the ecological character of 
wetlands), this value needs to be appreciated not only by 
government departments responsible for environmental 
protection, but across all sectors of society. In light of these 
challenges, it is, in retrospect, arguably a good thing that more 
direct/detailed species protections were not included in the Ramsar 
Convention, as the CoP’s ability to dilute the Convention’s 
waterbird focus appears to have enhanced its potential to engage 
with a wide range of sectors and countries. Nevertheless, the 
argument can also be made (especially in light of the most recent 
Ramsar Strategic Plan) that there has been too dramatic a 
departure from parties’ original mandate under the Convention – 
the text (indeed, the very title) of which places a clear emphasis on 
waterfowl conservation.302 The lack of clarity concerning parties’ 
commitment to the long-term protection of the natural aspects of 
wetlands is also worrying. Indeed, a criticism that has been 
levelled against the Ramsar Convention’s increasingly 
anthropocentric focus is that this “leads to concerns that a focus on 
short-term economic development is finding its way into the 
Convention’s work.”303 As Wiersema explains, the Convention’s 
recent emphasis on wetlands as a tool for achieving poverty 
reduction: 

reflects a shift in rhetoric in international environmental law that 
stresses the need to ensure development as much as, or more than, 
the need to stress protection of the environment over the long-

 

301.  See Davidson & Stroud, supra note 26, at 71 (commenting that “species-
focused arguments are unlikely to have any influence on decision-making on 
trade-offs between the maintenance of wetland ecosystems and sustainable 
development”). 

302.  An exploration of the extent to which it is permissible for a treaty’s 
governing body to depart from its original terms falls beyond the scope of this 
article. For some interesting observations on this issue, see, however, Geoffrey 
Wandesforde-Smith, On the Life and Death of Wildlife Treaties, 18 J. INT’L 
WILDLIFE L. & POL’Y 84 (2015). 

303.  Wiersema, supra note 130, at 1293. 
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term, leaving a strong risk that poverty reduction projects will be 
seen as synonymous with economic development.304 

Are there any lessons that AEWA might learn from the 
Ramsar Convention’s approach to attracting additional accessions, 
and the critiques thereof? As a treaty that has been designed 
specifically to promote the conservation of a particular group of 

species (as opposed to a particular ecosystem type), AEWA is 
obviously unable to shift its emphasis in a manner similar to 
Ramsar. Nor should it, given that the Agreement’s value lies in its 
very directed, species-based approach. The Ramsar experience 
does, however, illustrate the potential benefits of emphasizing the 
links between waterbird conservation and the issues that 
developing countries consider to be priorities – such as poverty 
alleviation, livelihoods, and the broader sustainable development 
agenda.305 Given the attention that had been paid to such issues 
by various conservation treaties which preceded AEWA,306 it is 
somewhat surprising that they initially received no mention at all 
in the Agreement text and Action Plan. A 2012 amendment to the 
Action Plan does, however, allude to the fact that the consumptive 
 

304.  Id. 
305.  Such links include, for instance, the value of waterbirds as indicators 

of the health of wetland ecosystems, which in turn provide services that support 
human livelihoods (see Davidson & Stroud, supra note 26, at 71); the value of 
sustainably managed waterbird populations as a source of protein (Stroud et al., 
supra note 28, at 34); and the economic benefits that local communities may gain 
from avitourism and/or hunting tourism. 

306.  The Convention on Biological Diversity, for instance, (which was 
adopted three years prior to AEWA) explicitly recognizes that “economic and 
social development and eradication of poverty are the first and overriding 
priorities of the developing country Parties” and that developing countries’ 
implementation of the Convention is dependent upon the provision of, inter alia, 
financial resources by developed country parties. CBD, supra note 50, art. 20(4). 
By the time of AEWA’s adoption, the Ramsar CoP had already begun to highlight 
the importance of wetland conservation for local communities in developing 
countries. See, e.g., Ramsar Convention, Recommendation 3.6, Further 

Contracting Parties in Africa, at pmbl (May 27–June 5, 1987), http://www. 
ramsar.org/sites/default/files/documents/library/key_rec_3.06e.pdf [https://perm 
a.cc/63C6-VHKN]. As noted above this issue has received increased attention 
under the Ramsar Convention in recent years. Interestingly, the Convention’s 
CoP has also stressed “the urgent need to integrate waterbird conservation fully 
as part of sustainable development, to the greater benefit of local communities 
and other stakeholders dependent on wetlands as well as for the conservation of 
wetland biodiversity.” Ramsar Convention, Res. X.22, supra note 102, ¶ 18 
(emphasis added). 
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use of waterbirds supports livelihoods in parts of the Agreement 
Area;307 while one of the objectives of AEWA’s current Strategic 
Plan is to improve awareness about, inter alia, the role of 
migratory waterbirds in alleviating poverty;308 and the 
Agreement’s Plan of Action for Africa has a strong livelihoods 
component.309 In 2015, at its sixth session, the AEWA MoP further 
adopted a resolution which outlines the contributions that the 
Agreement’s implementation can make to achieving the recently-
adopted Sustainable Development Goals (SDGs).310,311 In 
developing and developed countries alike, the explicit linkage of 
AEWA-implementation to the SDGs is potentially a strategy for 
attracting development funding for projects that benefit 
waterbirds. Indeed, the MoP proceeded to urge parties  

 

307.  AEWA, supra note 9, annex 3, ¶ 2.1.2(b) (allowing parties to grant 
exemptions to certain prohibitions on modes of taking “to accommodate use for 
livelihood purposes, where sustainable”). 

308.  AEWA, AEWA STRATEGIC PLAN, supra note 195, at 18; see also AEWA, 
Res. 6.21, Resource Mobilisation for the Implementation of the African Eurasian 

Waterbird Agreement (AEWA), at pmbl. (Nov. 9-14, 2015), http://www.unep-
aewa.org/sites/default/files/document/aewa_mop6_res21_resource_mobilization_
en.pdf [https://perma.cc/79D9-2EQJ] (recognizing that the eradication of poverty 
is the greatest global challenge and an indispensable requirement for sustainable 
development for developing countries). 

309.  See generally AEWA PLAN OF ACTION FOR AFRICA 2012-2017, supra note 
190. 

310.  On the SDGs, see Sustainable Development Knowledge Platform, 
UNITED NATIONS, https://sustainabledevelopment.un.org/?menu=1300 [https:// 
perma.cc/V3M8-CEAC]. 

311.  See AEWA, Res. 6.15, Update on AEWA’s Contribution to Delivering the 

Aichi 2020 Biodiversity Targets and the Relevance of the Sustainable Development 

Goals (Nov. 9-14, 2015), http://www.unep-aewa.org/sites/default/ files/document/ 
aewa_mop6_res15_cntr_aichi_en_0.pdf [https://perma.cc/L5DZ-J33N]. The 
resolution additionally outlines AEWA’s contribution to delivering the Aichi 
Biodiversity Targets. See Aichi Biodiversity Targets, CBD, 
https://www.cbd.int/sp/targets [https://perma.cc/YA3N-465B]. Target 2 
emphasizes the need to integrate biodiversity values into development and 
poverty reduction strategies. Id. AEWA’s relevance to the broader sustainable 
development and biodiversity conservation agendas is further emphasized in the 
Agreement’s current Communication Strategy. AEWA, Draft Communication 

Strategy, UNEP/AEWA/MOP Doc. 6.21 (Sept. 9, 2015), http://www.unep-
aewa.org/sites/default/files/document/mop6_21_draft_communication_strategy_0
.pdf [https://perma.cc/8LJB-DRLF] (this Draft Communication Strategy was 
adopted through AEWA, Res. 6.10, Communication Strategy, ¶ 1 (Nov. 9-14,  
2015), http://www.unep-aewa.org/sites/default/files/document/aewa_mop6_res10 
_comm_strategy_en.pdf [https://perma.cc/VL6T-JNYL]). 
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to highlight to their development agencies, as appropriate, the 
relevance of AEWA implementation in the context of SDG-
delivery, and to stress the need to better integrate actions for 
waterbird and wetland conservation within relevant development 
projects so as to achieve benefits, not just for waterbirds but also 
for human communities.312 

Thus, although AEWA was not adopted as an instrument for 
addressing sustainable development/livelihoods issues, a 
recognition of such issues is gradually developing under the 
Agreement. While this evolution is arguably necessary and will 
hopefully contribute to the improvement of both AEWA’s 
membership and implementation, caution should be taken not to 
allow broader policy agendas to detract from AEWA’s core 
mandate. Although AEWA recognizes that waterbirds have a 
variety of values,313 the purpose of the Agreement is to maintain 
waterbird species at, or restore them to, a favorable conservation 
status; not to further human efforts to reduce poverty.314 Ideally, 
these two objectives should be pursued in a mutually supportive 
manner and, to the extent that framing waterbird conservation in 
a way that highlights these species’ usefulness to humans can 
increase support for conservation initiatives, it makes sense to do 
so. Care should, however, be taken not to frame the issue in 
exclusively utilitarian terms315 or to develop the Agreement in a 
manner that permits development/livelihoods considerations to 

 

312.  AEWA, Res. 6.15, supra note 311, ¶ 4. 
313.  AEWA, supra note 9, pmbl (expressing parties’ awareness of “the 

economic, social, cultural and recreational benefits accruing from the taking of 
certain species of migratory waterbirds and of the environmental, ecological, 
genetic, scientific, aesthetic, recreational, cultural, educational, social and 
economic values of waterbirds in general”). 

314.  See also André Nollkaemper, Framing Elephant Extinction, 3 ESIL 
REFLECTIONS 1 (2014), http://www.esil-sedi.eu/node/643 [https://perma.cc/V683-
THY7] (discussing the various ways in which wildlife protection can be framed, 
and the normative implications that follow therefrom). 

315.  See also Felix Rauschmayer et al., Participation in EU Biodiversity 

Governance: How Far Beyond Rhetoric?, 27 ENV’T & PLAN. C: GOV’T & POL’Y 42, 
55-56 (2009) (arguing that, even though the ecological focus in biodiversity 
discourses is “not sufficient to maintain the issue on the agenda, let alone to 
ensure that governments and people act upon it,” the approach of framing 
biodiversity in purely utilitarian terms “ultimately comes down to another 
monodimensional framing of the issue, hence replacing one monodimensional 
framing (purely ecological) with another (purely economic)”). 
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trump conservation. Theoretically, Article II of the Agreement text 
should act as a safeguard against amendments to the AEWA 
Action Plan (or interpretations thereof) that rank other objectives 
above conservation.316 Indeed, the MoP’s current awareness of this 
limitation is reflected in its single livelihoods amendment to date, 
which only permits the use of waterbirds for livelihood purposes to 
the extent that this is sustainable.317  

A final point to highlight about developing countries’ 
willingness to accede to a treaty, and their ability to implement it 
thereafter, is that this is obviously influenced by the availability of 
financial and other support. Unlike the Convention on Biological 
Diversity, neither the Ramsar Convention nor AEWA explicitly 
links developing countries’ obligations to implement conservation 
measures to the provision of support. As noted in the course of this 
article, various mechanisms have, nevertheless, been developed 
under both treaties with the purpose of supporting 
implementation. AEWA has benefitted from Ramsar’s experiences 
in this regard. For instance, the first session of the AEWA MoP – 
when instructing the Agreement’s Secretariat to develop proposals 
for the operation of an AEWA Small Grants Fund – specified that 
the experience of the Ramsar Small Grants Fund must be taken 
into account.318 There is also considerable scope for the two treaties 
to collaborate in improving implementation through the provision 
of advice and capacity-building – an example of this already having 
been seen in the WOW Project. 

VIII. ECOSYSTEM-BASED TREATIES VERSUS 
SPECIES-BASED TREATIES: BROADER LESSONS 
TO BE DRAWN FROM THE COMPARISON OF 
THE RAMSAR CONVENTION AND AEWA 

Does the comparison of the Ramsar Convention and AEWA 
offer any lessons about the roles, advantages, and disadvantages 
 

316.  This provision explicitly states that the purpose of applying the actions 
determined in the AEWA Action Plan is to maintain migratory waterbird species 
in a favorable conservation status or return them to such a status. AEWA, supra 

note 9, art. II(1). 
317.  Id. annex 3, ¶ 2.1.2(b). 
318.  AEWA, Res. 1.7, Establishment of a Small Conservation Grants Fund, 

¶ 2 (Oct. 23-27, 1999), http://www.unep-aewa.org/sites/default/files/document/ 
r7_0.pdf [https://perma.cc/3XY6-LV82]. 
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of ecosystem-based and species-based treaties more broadly? In a 
critique of the problems that the categorization of species in some 
MEAs poses for the protection of biodiversity, Couzens argues that 
“the world ought, in international law, to be moving away from the 
categorization of species; and toward an approach which protects 

ecosystems rather than species.”319 The importance of ecosystem 
approaches in the conservation of biodiversity is indeed 
indisputable; and, as this article’s discussion of the Ramsar 
Convention has illustrated, ecosystem-focused treaties have an 
important role to play in promoting such approaches and in 
mainstreaming the consideration of biodiversity into a wide 
variety of sectors. As is also illustrated by the Convention, 
however, it is not uncommon for the provisions of ecosystem-based 
treaties to be framed in broad, heavily qualified language (a more 
recent example of this being the Convention on Biological 
Diversity). Further, an approach that focuses exclusively on the 
protection of ecosystems may allow some species to fall through the 
cracks, being insufficiently targeted to address their needs. Insofar 
as the international community continues to consider the 
conservation of shared species to be a worthwhile objective, 
ecosystem approaches should consequently be complemented by 
species-based approaches, rather than discarding such approaches 
entirely, as Couzens’ comment might be read to suggest.320 AEWA 
provides a good example of how focusing on a particular group of 
shared species can enable states to agree upon legally rigorous 
provisions directed towards the conservation of these species and 

 

319.  Ed Couzens, The Problem that Categorization of Species in MEAs Poses 

for the Protection of Biodiversity, in INT’L ENVL. LAW-MAKING AND DIPL. REV. 2006, 
at 185 (Ed Couzens & Tuula Kolari eds., 2007) (emphasis added); see also ED 
COUZENS, WHALES AND ELEPHANTS IN INTERNATIONAL CONSERVATION LAW AND 
POLITICS: A COMPARATIVE STUDY 227 (2014). 

320.  See, however, Ed Couzens & Melissa Lewis, Learning From the Past: A 

Reflection on the Roles of People and Problems in the Development of International 

Environmental Law, in INT’L ENVTL. LAW-MAKING & DIPL.: INSIGHTS & OVERVIEWS 
122-123 (Tuomas Kuokkanen et al. eds., 2016) (commenting not that the species-
based approach should be done away with entirely, but rather that it may be a 
hindrance in “some situations” and that “[b]alance is difficult to achieve, but it 
needs to be found between the more detailed and legally rigorous commitments 
often present in single-issue treaties and the ‘softer’, more widely embracing 
approaches taken in wider-issue treaties”). 
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their habitats.321 However, this example also suggests that the 
extent to which a species-focused treaty is able to contribute to the 
maintenance or recovery of species’ conservation status will be 
largely determined by the type of threats involved. In instances in 
which species threats are having a significant impact on 
conservation status, or in which major conservation gains can be 
made by identifying and protecting a limited number of sites and 
managing these for the species in question (as in the case of 
congregatory species), it appears that a species-based treaty will 
have the potential to make a considerable contribution. Where, 
however, the dominant threat is habitat loss/degradation in the 
wider environment, the role of this type of treaty is likely to be 
more limited. 

IX. CONCLUSIONS 

This article set out to examine the overlap and interplay 
between the provisions of the Ramsar Convention and AEWA, and 
to distill their respective roles in the conservation of migratory 
waterbirds, with the ultimate goal of identifying areas in which 
AEWA does, or can, make up for the various shortcomings of the 
Ramsar Convention as a tool for waterbird conservation. A 
normative framework within which to conduct this analysis was 
provided by outlining priority measures for achieving the effective 
long-term conservation of migratory waterbirds, these being 
divided into measures aimed at ensuring the availability of 
adequate habitat, addressing species threats, and addressing gaps 
in knowledge. The article is grounded on the premise that, if 
international instruments are to make a meaningful contribution 
to waterbird conservation, they should require and, to the extent 
possible, facilitate these priority measures, and provide 
mechanisms through which they can be coordinated across entire 
flyways.  

An assessment of the Ramsar Convention’s legal text and CoP-
adopted guidance and support mechanisms against the 
abovementioned framework illustrated that, although the 
Convention makes several important contributions towards the 

 

321.  The implementation of which will have ancillary benefits for other 
species. 

82http://digitalcommons.pace.edu/pelr/vol34/iss1/1



  

2016] MIGRATORY WATERBIRD CONSERVATION 83 

conservation of migratory waterbirds, it is possible for parties to be 
in full compliance with their Ramsar commitments without 
adequately providing for the ecological needs of these species. The 
Convention’s most pronounced contributions relate to the 
conservation of waterbird habitat. For congregatory populations in 
particular, Ramsar contributes to the identification of critical sites 
by providing criteria by which to identify wetlands that are 
important to waterbirds, and enhances the likelihood of protection 
and management of these sites through its provision of an 
international designation process. The protection and 
management of both Ramsar sites and other wetlands (including 
those relied upon by dispersed populations) are further supported 
by the Convention’s provisions on the establishment of nature 
reserves, management for waterfowl, and promotion of 
conservation and wise use; with the Convention playing an 
especially important role in promoting ecosystem approaches, and 
thus the multi-scalar management of wetlands and establishment 
of intersectoral cooperation. Nevertheless, the Convention’s 
requirements concerning the designation of Ramsar sites are very 
limited (indeed, it is possible for parties to comply with these 
without designating, any sites on the basis of their importance to 
waterbirds, let alone networks of sites) and restrict the 
Convention’s flexibility to respond to species’ climate-induced 
range shifts. Many of its legal provisions are also heavily qualified, 
and the guidance that has been adopted to enrich these 
commitments cannot remedy their qualified nature and is scant in 
its advice on species-based approaches to wetland management. 
Finally, the Convention’s habitat-related contributions are 
concentrated on wetlands, with parties’ commitments only having 
direct application to non-wetland habitat to the extent that this is 
included within the boundaries of Ramsar sites.  

Turning to AEWA’s provisions on habitat conservation, these 
are (at least partially) designed to support those of the Ramsar 
Convention and be jointly implemented therewith. However, the 
Agreement makes a significant legal contribution through its 
articulation of several unqualified commitments to habitat 
conservation – including a commitment to ensure the maintenance 
of networks of habitats along waterbird flyways, which (like most 
of the Agreement’s habitat provisions) is not restricted to wetlands. 
AEWA therefore compensates for the lack of legal rigor that 
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characterizes many of the Ramsar Convention’s provisions, as well 
as the Convention’s failure to require the conservation of site 
networks and non-wetland habitats. Further, because AEWA 
includes results-based habitat commitments, these arguably 
remain applicable regardless of species’ shifts in range (albeit 
desirable that the AEWA MoP clarify the meaning of “favourable 
conservation status” in instances in which species move beyond 
their historic ranges). The existence of such commitments under 
AEWA also arguably influence states’ obligations under the 
Ramsar Convention insofar as the Convention requires that 
“international responsibilities for the conservation, management 
and wise use of migratory stocks of waterfowl”322 be considered 
when designating or changing entries to the List. As an instrument 
whose hallmark is the flyway approach, AEWA is in a strong 
position to promote the identification, protection and management 
of site networks – including by promoting the application of various 
national and international site protection/designation mechanisms 
along waterbird flyways, and assisting to coordinate site 
management at the flyway scale. Because of its species-based 
approach, the Agreement is also well-positioned to promote the 
consideration of specific species in the management of both 
individual sites and broader habitats, not only through the 
provision of guidance and support for national projects, but also 
through advisory missions aimed at remedying specific threats to 
waterbird habitat. It follows that, despite its overlaps with the 
Ramsar Convention, AEWA clearly has a distinct role to play in 
relation to habitat conservation. However, this niche has arguably 
received insufficient attention in the Agreement’s activities to date 
– a shortcoming that will hopefully be rectified in AEWA’s next 
Strategic Plan through the articulation of clear habitat-related 
targets that specify the Agreement’s role in relation to other MEAs 
and possibly also identify innovative means of channeling 
additional funding towards habitat conservation.  

Through the Ramsar Convention’s provisions on wise use and 
international cooperation, its parties undertake broad, qualified 
commitments to address species threats. However, these 
commitments have not been supplemented by detailed Ramsar 
guidance, and the Convention does not (and was never intended to) 
 

322.  Ramsar Convention, supra note 4, art. 2(6). 
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provide a framework for cooperation in managing species threats 
at the flyway level. Instead, the role of the Ramsar Convention has 
been to encourage the development of, and cooperation between, 
flyway initiatives, of which AEWA is an example. Indeed, it is in 
relation to species threats that AEWA has played its most visible 
role to date, not only through its comprehensive legal provisions 
and guidance on such threats as unsustainable harvest, but also 
through its role in the creation of innovative mechanisms (under 
both AEWA itself and the CMS) to support states in implementing 
measures to address various causes of waterbird mortality and in 
coordinating these across flyways. This legal and institutional 
framework for addressing species threats provides an important 
justification for states to accede to the Agreement. Indeed, AEWA 
accession, and/or participation in various AEWA initiatives, are 
means through which states can satisfy their Article 5 commitment 
under the Ramsar Convention, once again illustrating the close 
link between these two treaties.  

Insofar as data collection is concerned, the overlap in 
information needs and commitments of the Ramsar Convention 
and AEWA result in significant opportunities for cooperation 
between these treaties in their support of waterbird monitoring. 
There are, however, certain knowledge gaps (in particular, gaps in 
knowledge concerning the threats facing species and appropriate 
means of addressing these) that have received little attention 
under the Convention, and in respect of which the Agreement is 
arguably better placed to promote and facilitate research.   

Although AEWA, by addressing various gaps in the Ramsar 
regime, has the potential to add (and, in many ways, is already 

adding) considerable value to the international framework for 
conserving migratory waterbirds, as the younger treaty, the 
Agreement has had the benefit of learning from the Convention’s 
experiences and the critiques thereof. As AEWA works towards 
expanding both its influence and its parties’ capacity to implement 
their commitments, there remain opportunities to learn from the 
Ramsar Convention, as well as to collaborate therewith.  

Finally, the comparison of the Ramsar Convention and AEWA 
illustrates that, despite the current trend towards ecosystem 
approaches and the advantages offered by ecosystem-based 
treaties, such treaties should continue to be complemented by 
species-based instruments insofar as states continue to desire to 
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conserve shared species. Indeed, it is clear that a significantly more 
comprehensive international framework for waterbird 
conservation is provided by the Ramsar Convention and AEWA in 
combination than either instrument would be able to provide on its 
own, and that states’ reliance on membership of one of these 
treaties as an excuse for failing to accede to the other is therefore 
misguided. States throughout Africa and western Eurasia should 
become parties to both treaties if the long-term conservation of 
waterbirds is to be achieved at the flyway level.  
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Deciphering the Complex Relationship between AEWA and the 
Bonn Convention’s Respective Exemptions to the Prohibition of 
Taking  
 
Melissa Lewis 
 
 

1. Introduction 

Restrictions on the consumptive use of wild animals are a conspicuous feature of many 
conservation treaties. So too are provisions that permit limited deviations from these 
restrictions. This is well-illustrated by Article III(5) of the Convention on the Conservation of 
Migratory Species of Wild Animals1 (CMS or Bonn Convention) – a rigorously-framed 
provision, requiring that parties prohibit the “taking” of animals belonging to Appendix I 
species unless certain conditions for exception are satisfied. In addition to prescribing 
specified conservation measures for species listed in Appendix I, the CMS acts as a catalyst 
for the conclusion of more directed, species-specific Agreements for a wide range of species.2 
For most taxa, the Convention does not explicitly urge that its daughter Agreements also 
require the prohibition of taking.3 Instead, it encourages states to develop Agreements that 
provide for the control and management of taking, based on sound ecological principles.4 
Nevertheless, insofar as Agreements have their origins in, and remain closely linked to, the 
CMS, one might expect that they not be more permissive than their parent Convention. In 
other words, that they not condone the taking of animals from CMS Appendix I-listed species 
unless the Convention also accommodates such taking. 
 
A perusal of Agreements in the CMS Family reveals that it is indeed common for these to 
require that states prohibit the taking of some (or, in several instances, all5) of the species to 
which they apply. It is therefore unsurprising that the legally-binding “Action Plan” annexed 

                                                 
1 Convention on the Conservation of Migratory Species of Wild Animals, Jun. 23, 1979, 1651 UNTS 356 
[hereinafter CMS]. 
2 Id. art. IV(3) (requiring parties to endeavor to conclude “AGREEMENTS” for Appendix II-listed migratory 
species), art. IV(4) (encouraging parties to conclude “agreements for any population or any geographically 
separate part of the population of any species or lower taxon of wild animals, members of which periodically 
cross one or more national jurisdictional boundaries”). Unless otherwise indicated, this paper employs the term 
“Agreement” in a general sense to refer to both AGREEMENTS concluded under CMS art. IV(3) and 
agreements concluded under CMS art. IV(4).  
3 See, however, id. art. V(4)(f) (providing that each Agreement concluded in terms of art. IV(3) of the 
Convention should, “at a minimum, prohibit, in relation to a migratory species of the Order Cetacea, any taking 
that is not permitted for that migratory species under any other multilateral Agreement”). 
4 Id. art. V(5)(j) (referring specifically to art. IV(3) Agreements). 
5 Most of the treaties in the CMS Family require that their parties prohibit the taking, or the 
“deliberate”/“intentional” taking (this being a weaker formulation than that found in the CMS), of all species 
covered by the Agreement, subject to limited exceptions. See Agreement on the Conservation of Albatrosses 
and Petrels, Jun. 19, 2001, 2258 UNTS 257, arts III(2) & II(3)-(5); Agreement on the Conservation of Cetaceans 
of the Black Seas, Mediterranean and Contiguous Atlantic Area, Nov. 24, 1996, 2183 UNTS 303, art. II(1)-(2); 
Agreement on the Conservation of Small Cetaceans in the Baltic, North East Atlantic, Irish and North Seas, 
Mar. 17, 1992, 1772 UNTS 217, annex, ¶ 4, read with ¶ 2; Agreement on the Conservation of Populations of 
European Bats, Dec. 4, 1991, 1863 UNTS 101, art. III(1); Agreement on the Conservation of Gorillas and their 
Habitats, Oct. 26, 2007, 2544 UNTS I-45400, art. III(2)(a) [hereinafter Gorilla Agreement]; Agreement on the 
Conservation of Seals in the Wadden Sea, Oct. 16, 1990, http://www2.ecolex.org/server2neu.php 
/libcat/docs/TRE/Full/En/TRE-001100.txt, art. VI(1)-(2). 
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to the Agreement on the Conservation of African-Eurasian Migratory Waterbirds6 (AEWA) 
requires that parties prohibit the taking of certain populations of migratory waterbirds, 
including those listed in CMS Appendix I.7 What is surprising, however, is that the 
permissible exemptions to this prohibition bear little resemblance to those allowed by the 
Bonn Convention. Instead, several of the exemption grounds identified by AEWA8 align 
more closely with those permitted by the European Union’s Birds and Habitats Directives9 
and the Convention on the Conservation of European Wildlife and Natural Habitats (Bern 
Convention),10 and, on the face of it, appear to allow the taking of birds from protected 
populations in circumstances not necessarily permitted by the CMS.11 In addition, for certain 
populations, the AEWA Action Plan permits an exemption not mentioned in any of these 
other international instruments, for hunting within the framework of international species 
action plans.12 
 
Although misalignments of this nature do not make for an especially elegant or uniform legal 
landscape, they are not inherently legally problematic.13 However, what complicates matters 
in the case of AEWA is that Article III(2)(a) of the Agreement requires that parties “accord 
the same strict protection for endangered migratory waterbird species in the Agreement 
Area” as is provided for under Article III(4)-(5) of the CMS. It follows that there are certain 
waterbird populations whose taking AEWA requires parties to prohibit in circumstances for 
which no exception is permitted by the CMS.  
 
The relationship between Article III(2)(a) (and the CMS provisions to which it refers) and the 
AEWA Action Plan’s provisions on taking is far from clear. Indeed, Bowman et al. have 

                                                 
6 Agreement on the Conservation of African-Eurasian Migratory Waterbirds, Jun. 16, 1995, https://www.unep-
aewa.org/en/documents/agreement-text (version of Agreement text and annexes as amended at the 7th session of 
the Meeting of the Parties) [hereinafter AEWA].  
7 Id. annex 3 ¶ 2.1.1(a) (requiring parties to prohibit the taking of birds and eggs from Column A populations), 
read with table 1 (the key to classification of which identifies criteria for populations’ inclusion in Column A). 
The requirement to prohibit taking does not apply in respect of other AEWA populations (these being listed in 
Column B or C of table 1). Such taking is, however, subject to various restrictions aimed at ensuring its 
sustainability (e.g., id. annex 3 ¶¶ 2.1.2, 4.1). See also Melissa Lewis, Sustainable Use and Shared Species: 
Navigating AEWA’s Constraints on the Harvest of African-Eurasian Migratory Waterbirds, 32 GEO. ENVTL. L. 
REV. (2019), forthcoming (providing a detailed critique of AEWA’s restrictions on waterbird harvest and the 
exemptions thereto). 
8 AEWA, supra note 6, annex 3 ¶ 2.1.3. 
9 Directive 2009/147/EC, of the European Parliament and of the Council of 30 November 2009 on the 
conservation of wild birds, 2010 O.J. (L 20) 7, art. 9 [hereinafter Birds Directive]; Council Directive 92/43/EEC 
of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora, 1992 O.J. (L 206) 7, art. 16 
[hereinafter Habitats Directive]. Note that the legal instruments discussed in this paper use slightly different 
terminology. For the purposes of the paper, the terms “exemption”, “exception” and “derogation” are 
understood to have the same meaning.  
10 Convention on the Conservation of European Wildlife and Natural Habitats, Sept. 19, 1979, ETS 104, art. 9 
[hereinafter Bern Convention].  
11 M.J. Bowman, International Treaties and the Global Protection of Birds: Part II, 11 J. ENVTL. L. 281, 288 
(1999) (observing that the AEWA Action Plan “would appear to envisage the possibility of a party authorising 
the taking of specimens of, say, white-headed duck […] in circumstances not necessarily permitted by the Bonn 
Convention itself (where the species is listed on Appendix I)”). 
12 AEWA, supra note 6, annex 3 ¶ 2.1.3. 
13 International conservation instruments commonly vary in stringency, and each state is responsible for 
ensuring that it complies with all of the instruments by which it is bound. Nature conservation treaties 
commonly specify that their provisions do not affect the obligations of parties deriving from other treaties (see, 
e.g., CMS, supra note 1, art. XII(2)), with the result that states may not point to the leniency of one instrument 
to excuse their non-compliance with another. 
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highlighted various complexities that arise in interpreting these provisions14 and observed 
that drafters’ attempt to avoid incongruity between AEWA and her parent Convention “may 
have created significant legal problems”.15 However, the existing literature does not 
undertake a detailed investigation of the compatibility of AEWA and the CMS in this respect, 
or of the implications of Article III(2)(a) of AEWA’s Agreement text. The relevance of such 
an investigation is not purely academic. A sound understanding of treaties’ exemption 
provisions, the limitations to which they are subject, and their interaction with one another is 
crucial – both for parties endeavoring to comply with their international commitments and for 
the international bodies mandated with reviewing and supporting parties’ compliance. While 
some international conservation instruments have long functioned with the assistance of 
compliance mechanisms,16 the introduction of such mechanisms to the CMS Family has been 
relatively recent. It was only in late-2017 that the Conference of the Parties (CoP) to the 
Bonn Convention established a review mechanism and national legislation program to assess 
and improve compliance with, inter alia, the Convention’s requirement that parties prohibit 
taking.17 The development of guidance on the scope of this requirement, and the 
circumstances in which parties may deviate therefrom, would logically support the 
functioning of both of these newly-established tools. AEWA’s “Implementation Review 
Process” (IRP) is more mature, having been established in 2008.18 However, 2017 was the 
first time that an allegation of non-compliance was based partially on Article III(2)(a) of 
AEWA’s Agreement text.19 The provision ultimately did not need to be interpreted to resolve 
that IRP case. Nevertheless, clarity on its scope and implications may conceivably be needed 
to resolve future compliance queries. The manner in which this provision is interpreted also 
potentially has implications for the future evolution of AEWA’s exemptions regime. For 
instance, some stakeholders hold the view that there is a need to expand the availability of 
AEWA’s exemption for hunting within the framework of international species action plans.20 
Should the AEWA Meeting of the Parties (MoP) ultimately be presented with a formal 
proposal to this effect, one of the factors it will need to consider is whether such expansion 
can be achieved in a manner that is consistent with Article III(2)(a). 
 
With the above considerations in mind, this paper seeks, firstly, to assess whether the grounds 
that the AEWA Action Plan recognizes as justifying exemptions from the prohibition of 
taking are truly more permissive than those recognized by the Bonn Convention, or whether 
it is possible to interpret the latter as being sufficiently broad to encompass all of the former. 
Secondly, the paper seeks to examine the implications for AEWA’s interpretation and future 
development if certain of its grounds for exemption are indeed incompatible with those 
allowed by the Bonn Convention. These implications hinge partially on which particular 
                                                 
14 MICHAEL BOWMAN ET AL., LYSTER’S INTERNATIONAL WILDLIFE LAW, 581 (2nd ed., 2010).  
15 Id. at 579. See also Bowman, supra note 11, at 288 (commenting in respect of this issue that “potentially 
something of a legal minefield appears to have been created”). 
16 See, e.g., Council of Europe, Case-files, https://www.coe.int/en/web/bern-convention/case-files (last visited 
Jan. 5, 2019) (describing the Bern Convention’s case-file system, which dates back to 1984). 
17 CMS Res. 12.9, Establishment of a Review Mechanism and a National Legislation Programme (Oct. 23-28, 
2017) https://www.cms.int/sites/default/files/document/cms_cop12_res.12.9_review-mechanism_e_0.pdf; CMS, 
Decisions of the Conference of the Parties to CMS in Effect After its 12th Meeting, Decisions 12.6-12.9 (Oct. 23-
28, 2017), https://www.cms.int/sites/default/files/document/cms_cop12_decisions_e_0.pdf.  
18 AEWA Res. 4.6, Establishment of an Implementation Review Process (Sep. 15-19, 2008), http://www.unep-
aewa.org/sites/default/files/document/res4_6_establishment_irp_final_0.pdf.  
19 UNEP/AEWA Secretariat, Implementation Review Process-Report to MOP7, AEWA/MOP7.18 Rev.1, 16-17 
(Nov. 30, 2018), https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_18_irp_report_en_rev1 
_0.pdf. Discussed infra Part 4.2. 
20 UNEP/AEWA Secretariat, Report of the 14th Meeting of the Technical Committee, ¶ 69 (2018) 
https://www.unep-aewa.org/sites/default/files/document/aewa_tc14_2_final_report.pdf. 
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waterbird populations are covered by Article III(2)(a) of AEWA. An ancillary objective of 
the paper is therefore to examine the scope of this provision.  
 
Part 2 of the paper introduces readers to relevant provisions of the CMS and AEWA and 
briefly describes the linkages between these two instruments. Part 3 then examines the 
compatibility between the Convention and the Agreement’s respective grounds for exemption 
and the relevance of Article III(2)(a) of AEWA’s Agreement text in this regard. In the course 
of this discussion, the paper offers suggestions as to how both the Convention and the 
Agreement might be interpreted (or, in the case of the latter, developed) so as to render their 
provisions compatible. Given the similarities between certain of AEWA’s exemptions and 
those permitted by the Birds Directive, Habitats Directive and Bern Convention, parts of this 
discussion are also relevant for assessing the compatibility of these instruments and the 
CMS.21 Part 4 then proceeds to explore the various ways in which the scope of AEWA’s 
Article III(2)(a) can be interpreted and the considerations supporting each of these 
interpretations. Finally, conclusions are summarized in Part 5.    
 
The paper’s analysis employs standard international law research methodology, interpreting 
relevant provisions of the CMS and AEWA according to the rules codified in the Vienna 
Convention on the Law of Treaties.22 Thus, in interpreting relevant provisions, the paper 
considers the ordinary meaning of the terms used, in their context and in light of each treaty’s 
object and purpose.23 It further considers the existence of “[a]ny subsequent agreement 
between the parties regarding the interpretation of the treaty or the application of its 
provisions” and “[a]ny subsequent practice in the application of the treaty which establishes 
the agreement of the parties regarding its interpretation”.24 The paper draws from the CMS 
and AEWA’s respective drafting histories to confirm interpretations where possible or 
provide insight into provisions’ meaning where the treaty texts and other interpretive aids 
leave this ambiguous.25 However, it also acknowledges the limitations in using preparatory 
materials as a source of interpretation and discusses why it might be desirable to deviate from 
drafters’ original intentions regarding the meaning of certain provisions.   

 
 

2. Overview of relevant provisions of the CMS and AEWA 

To lay a foundation for the analysis that follows, this part of the paper provides a concise 
overview of relevant provisions of both the CMS and AEWA, and highlights the relevant 
linkages between these two instruments.  
 
The only species in respect of which the Bonn Convention expressly prescribes protective 
measures are those listed in Appendix I. Article III(4) of the Convention requires that parties 
that are range states of these species endeavor to take various measures regarding habitat 
conservation and restoration, activities/obstacles that seriously impede/prevent migration, and 
other factors that are endangering or likely to endanger the species. Article III(5) expresses a 
more rigorously-worded requirement to prohibit the taking of animals belonging to Appendix 
I species, with “taking” being defined to mean “taking, hunting, fishing, capturing, harassing, 
                                                 
21 See, e.g., BOWMAN ET AL., supra note 14, at 578-578 (commenting that there is a risk of incompatibility 
between the exceptions permitted by the Bonn Convention and other regimes with which it overlaps “such as 
those established by the Bern Convention and the EU Birds Directive”). 
22 Vienna Convention on the Law of Treaties, Vienna, May 23, 1969, 1155 UNTS 331 [hereinafter VCLT]. 
23 Id. art. 31(1). 
24 Id. art. 31(3). 
25 Id. art. 32. 
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deliberate killing, or attempting to engage in any such conduct”.26 On the face of it, the 
requisite prohibition is extremely far reaching.27 However, the Convention offers parties a 
measure of flexibility by allowing them to make exceptions (subject to various safeguards) 
for scientific purposes, enhancing the propagation or survival of the species, and 
accommodating traditional subsistence use, as well as where “extraordinary circumstances so 
require”28 (see infra Box 2).  
 
To be included in Appendix I of the CMS, and thereby protected by the Convention’s 
requirement that taking be prohibited, a species must be both “migratory” and 
“endangered”.29 “Species” in this context can mean a species’ entire global population, but 
can also mean the population of a lower taxon or a geographically separate part of a 
population.30  “Endangered” is defined to mean that “the migratory species is in danger of 
extinction throughout all or a significant portion of its range”31 and the CMS CoP has 
adopted a more intricate interpretation of this term.32 Notably, however, migratory species 
that satisfy this interpretation are not automatically included in Appendix I.33 Instead of being 
based solely on species’ conservation status, listing decisions also consider the conservation 
benefits and risks expected to arise from listing and the need for coherence with measures 
under other multilateral fora.34  
 
Twenty-seven populations, belonging to 17 species, are currently covered by both CMS 
Appendix I and AEWA,35 and 74 states are parties to both the Convention and the 
Agreement, as is the European Union.36 With the aim of maintaining or restoring species of 
migratory waterbirds to a favorable conservation status, AEWA requires its parties to apply 
the “General Conservation Measures” described in Article III of the Agreement text, as well 
as the more specific actions determined in the Agreement’s legally-binding Action Plan.37 
The Action Plan’s provisions apply to waterbird populations listed in Table 1, which assigns 

                                                 
26 CMS, supra note 1, art. I(1)(i). 
27 See generally BOWMAN ET AL., supra note 14, at 548.  
28 CMS, supra note 1, art. III(5). 
29 Id. art. III(1). 
30 Id. art. I(1)(a) (defining “migratory species” to mean “the entire population or any geographically separate 
part of the population of any species or lower taxon of wild animals, a significant proportion of whose members 
cyclically and predictably cross one or more national jurisdictional boundaries”). See also Melissa Lewis & Arie 
Trouwborst, Bonn Convention on the Conservation of Migratory Species of Wild Animals 1979, in ELGAR 
ENCYCLOPEDIA OF ENVIRONMENTAL LAW, VOL V: MULTILATERAL ENVIRONMENTAL TREATIES 25, 31-33 
(Malgosia Fitzmaurice et al., eds 2017) (discussing the flexible manner in which this definition has been 
interpreted); Timothy Hodgetts et al., Improving the role of global conservation treaties in addressing 
contemporary threats to lions, 27 BIODIVERS. CONSERV. 2747, 2752-2753 (2018) (discussing recent 
controversies concerning this interpretation).  
31 CMS, supra note 1, art. I(1)(e).  
32 CMS Res. 5.3, Interpretation of Certain Terms of the Convention, ¶ 1 (Apr. 10-16, 1997), https://www.cms. 
int/sites/default/files/document/Res5.3_E_0_0.pdf; CMS Res. 11.33 (Rev. COP12), Guidelines for Assessing 
Listing Proposals to Appendices I and II of the Convention, preamble (Oct. 23-28, 2017), https://www.cms. 
int/sites/default/files/document/cms_cop12_res.11.33%28rev.cop12%29_e.pdf. Discussed infra Part 4.2.  
33 CMS, supra note 1, art. III(2) (providing that species may (not shall) “be listed in Appendix I provided that 
reliable evidence, including the best scientific evidence available, indicates that the species is endangered”). 
34 CMS Res. 11.33 (Rev. COP12), supra note 32, annex 1 ¶ 5. 
35 AEWA, supra note 6, annex 3 table 1 (populations listed in Column A, Category 1(a)). 
36 CMS, Parties and Range States, https://www.cms.int/en/parties-range-states (last visited Sep. 1, 2019); 
AEWA, Parties and Range States, https://www.unep-aewa.org/en/parties-range-states (last visited Sep. 1, 
2019).  
37 AEWA, supra note 6, art II(1). 
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populations to different columns (A, B and C) and categories, depending on their 
conservation status.38   
 
Article III(1) of AEWA’s Agreement text provides that parties “shall take measures to 
conserve migratory waterbirds, giving special attention to endangered species as well as to 
those with an unfavourable conservation status”. To this end, Article III(2) requires that 
parties, inter alia, “accord the same strict protection for endangered migratory waterbird 
species in the Agreement Area” as is provided for under Article III(4)-(5) of the CMS.39 Read 
with the relevant provisions of the CMS, this provision clearly requires that parties to AEWA 
prohibit the taking of birds from certain species, apart from in those circumstances in which 
the Convention allows exceptions. Importantly, however, an additional provision on the 
prohibition of taking appears in the AEWA Action Plan. Paragraph 2.1.1 of the Action Plan 
requires that parties prohibit the taking of birds from populations listed in Column A of Table 
1, but allows exceptions for the hunting of certain populations on a sustainable use basis 
within the framework of an international species action plan. In addition, paragraph 2.1.3 
permits exemptions in order to protect various private and public interests, enhance the 
population’s propagation or survival, and facilitate research, education, re-establishment, and 
the judicious use of birds in small numbers (see infra Box 2).  
 
At each AEWA MoP, adjustments are made to Table 1’s categorizations so as to reflect any 
changes in populations’ conservation status. All populations of AEWA species that appear in 
CMS Appendix I are added to Category 1(a) of Column A.40 Although this helps to align 
AEWA’s approach with that of the CMS, the meetings of these instruments’ respective MoPs 
and CoPs are not held back-to-back. The result is that a population will generally have had 
CMS Appendix I status for several months at least before this is reflected in its AEWA 
categorization. For instance, the great knot, Calidris tenuirostris, entered CMS Appendix I in 
February 2015, following parties’ agreement at CoP11.41 However, its corresponding 
inclusion in Category 1(a) of AEWA’s Column A only occurred a year later, in February 
2016, following parties’ agreement at AEWA MoP6.42 
 
Column A’s remaining categories list populations based on their species’ categorization in 
the IUCN Red List of Threatened Species, population size, and criteria concerning their 
range, habitat and population trends (see infra Box 1).  Unlike listing in the CMS context (in 
which there is room for debate over whether listing is an appropriate means through which to 
conserve a particular species), all AEWA populations are categorized purely on the basis of 
whether they satisfy the relevant criteria.43  
 

                                                 
38 Id. annex 3 table 1. 
39 Id. art. III(2)(a). 
40 Id. annex 3 table 1 (Status of the Populations of Migratory Waterbirds: Key to Classification).  
41 CMS, Proceedings of the 11th Meeting of the Conference of the Parties Part I, 
UNEP/CMS/COP11/REPORT/ANNEXVII, 2 (2014), https://www.cms.int/sites/default/files/document/Annex_ 
VII_Species_added_to_CMS_Appendices_I%26II_En.pdf; read with CMS, supra note 1, art. XI(5). 
42 AEWA Res. 6.1, Adoption of Amendments to the AEWA Annexes, annex 3, 26 (Nov. 9-14, 2015), https://www 
.unep-aewa.org/sites/default/files/document/aewa_mop6_res1_adoption_amend_en_0.pdf; read with AEWA, 
supra note 6, art. X(5). 
43 An assessment of which populations satisfy which criteria is conducted every three years, and presented to the 
AEWA MoP in a Conservation Status Review. See further Melissa Lewis, Migratory Waterbird Conservation 
at the Flyway Level: Distilling the Added Value of AEWA in Relation to the Ramsar Convention, 34 PACE 
ENVTL. L. REV. 1, 72 (2016).   
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AEWA incorporates through reference the various definitions of terms provided by her 
parent Convention.44 Importantly, however, more detailed interpretations adopted by the 
CMS CoP cannot be regarded as authoritative for the purposes of AEWA’s interpretation 
unless also endorsed by the Agreement’s MoP.45 In addition to adopting resolutions on the 
interpretation and application of AEWA’s provisions, the MoP reviews the Action Plan at 
each of its ordinary sessions,46 and has amended the Action Plan on several occasions. 47 The 
result has been an increasingly complex collection of restrictions on taking. Despite these 
complexities, actions specified by the Action Plan, and any amendments thereto, are intended 
to be consistent with Article III of the Agreement text.48 As a general rule, the provisions of 
the Agreement also do not affect the obligations of parties deriving from other international 
treaties.49 
 

Box 1: Criteria for the inclusion of migratory waterbird populations in Column A of AEWA’s Table 1 
 
Category 1:  
 

a) Species, which are included in Appendix I to the Convention on the Conservation of Migratory species 
of Wild Animals;  

b) Species, which are listed as threatened on the IUCN Red list of Threatened Species, as reported in the 
most recent summary by BirdLife International; or  

c) Populations, which number less than around 10,000 individuals.  

 
Category 2:  
 

Populations numbering between around 10,000 and around 25,000 individuals.  
 
Category 3:  
 

Populations numbering between around 25,000 and around 100,000 individuals and considered to be at risk as a 
result of:  

a) Concentration onto a small number of sites at any stage of their annual cycle;  
b) Dependence on a habitat type which is under severe threat;  
c) Showing long-term decline;  
d) Showing large fluctuations in population size or trend; or  
e) Showing rapid short-term decline.  

Category 4:  
 

Species, which are listed as Near Threatened on the IUCN Red List of Threatened species, as reported in the 
most recent summary by BirdLife International, but do not fulfil the conditions in respect of Category 1, 2 or 3, 
as described above, and which are pertinent for international action. 
 
 
 
                                                 
44 AEWA, supra note 6, art. I(2). 
45 AEWA is an independent treaty and not all of her parties are parties to the CMS. Even where adopted by 
consensus, interpretations endorsed by the CMS CoP consequently cannot be considered authoritative for the 
purpose of interpreting AEWA’s provisions. Indeed, this is recognized by the CMS CoP itself in CMS Res. 
12.21, Climate Change and Migratory Species, ¶ 9 (Oct. 23-38, 2017), https://www.cms.int/sites/default/ 
files/document/cms_cop12_res.12.21_climate-change_e.pdf (agreeing on an interpretation of the Convention’s 
definition of “favourable conservation status” and “[inviting] the governing bodies of relevant CMS instruments 
to also approve this interpretation”).   
46 AEWA, supra note 6, art. IV(2).  
47 See further Melissa Lewis, AEWA at Twenty: An Appraisal of the African-Eurasian Waterbird Agreement and 
its Unique Place in International Environmental Law, 19 J. INT’L WILDLIFE L. & POL’Y 22, 40-42 (2016) 
(discussing amendments to the AEWA Action Plan). 
48 AEWA, supra note 6, arts IV(1), IV(3). 
49 Id. art. XI(1). See, however, infra note 56. 
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Box 2: Interaction between provisions of the CMS, AEWA Agreement text & AEWA Action Plan 
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3. Permissible deviations from the prohibition of taking: Assessing the 
compatibility of AEWA’s exemption provisions with the exceptions 
allowed by the CMS 

The exemptions allowed by the AEWA Action Plan clearly do not mirror those permitted by 
the CMS. This part of the paper begins by examining the similarities and differences between 
paragraph 2.1.3 of the Agreement’s Action Plan and Article III(5) of the Convention, the 
reason for these provisions’ divergence, and the reasons for which such divergence is 
potentially problematic. It then explores whether the exceptions permitted by the CMS can be 
interpreted as being sufficiently broad to encompass AEWA’s paragraph 2.1.3 exemptions 
and the implications for AEWA should the CMS CoP ultimately interpret Article III(5) in a 
more restrictive manner. Finally, this part of the paper briefly considers whether the 
additional exception in paragraph 2.1.1 of the AEWA Action Plan (for hunting within the 
framework of an international species action plan) is compatible with the level of protection 
described in Article III(5) of the CMS, and why any incompatibility is relevant for AEWA’s 
interpretation and future development. 
 
 
3.1  Comparing paragraph 2.1.3 of the AEWA Action Plan and Article III(5) of 

the CMS 

The last of AEWA’s grounds of exemption (exemptions “for the purpose of enhancing the 
propagation or survival of the population concerned”) was evidently modelled on similar 
language in the CMS. The same can be said of the requirements that exemptions be “precise 
as to content and limited in space and time” and “not operate to the detriment” of AEWA 
populations. However, the remainder of AEWA’s paragraph 2.1.3 exemptions are more 
closely aligned with the EU Birds Directive and the Bern Convention.50 Article 9 of both the 
Directive and the Convention contain similar wording to that found in AEWA’s exemption 
grounds (a)-(d). Like AEWA, the Birds Directive and Bern Convention also specify that 
exceptions may only be granted where there is “no other satisfactory solution”.51 
Interestingly, these aspects did not appear in draft texts produced in the lead-up to AEWA’s 
adoption. The draft that provided the basis for beginning formal negotiations contained an 
exemptions provision corresponding far more closely with, albeit considerably more stringent 
than, that of the CMS.52 However, this provision was redrafted shortly before the 
Agreement’s adoption, with the purpose of overcoming an impasse in negotiations by better 
aligning AEWA’s text with that of the Birds Directive.53 In the period since AEWA’s 

                                                 
50 See also BOWMAN ET AL., supra note 14, at 581 (observing that “[t]hough not identically worded, [the 
exceptions permitted by AEWA] are noticeably closer in content to those of the Bern Convention and the EU 
Birds Directive than to those of the CMS itself”). 
51 Birds Directive, supra note 9, art. 9; Bern Convention, supra note 10, art. 9. 
52 The draft provision provided that parties “may grant exemptions under a permit system to the prohibitions 
laid down in paragraph 2.1.1 for scientific or educational purposes or for the purpose of enhancing the 
propagation or survival of the populations concerned provided that such exemptions are precise as to content, 
limited in space and time, do not operate to the disadvantage of the populations concerned, and are properly 
monitored and enforced”. A separate draft provision addressed exemptions from AEWA’s limitations in respect 
of huntable populations. CMS, Agreement on the Conservation of African-Eurasian Migratory Waterbirds, 
Amended Agreement text (including the Action Plan, but excluding Table 1), incorporating new non-substantive 
amendments of a linguistic, legal or technical nature, CMS/AEWA/Doc.6, annex 3 ¶¶ 2.1.3-2.1.4 (draft, Jun. 
11, 1995), copy on file with author [hereinafter Amended Agreement text, June 1995]. 
53 Catherine Lehmnn, Review on hunting and trade legislation in countries relating to the species in Annex 2 to 
the African-Eurasian Migratory Waterbird Agreement (AEWA), AEWA/MOP 4.6, 24 (2007), https://www.unep 
-aewa.org/sites/default/files/document/mop4_9_review_hunting_trade_0.pdf (commenting that AEWA’s 
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adoption, paragraph 2.1.3 of the Action Plan has only experienced one amendment: an 
extension to subparagraph (b),54 the wording of which was drawn from the EU Habitats 
Directive.55  
 
Since paragraph 2.1.3 of the AEWA Action Plan does not mirror the CMS’s exceptions 
provision, a question arises concerning whether the divergence of these two provisions is 
legally problematic. As observed by Bowman et al., paragraph 2.1.3 of the AEWA Action 
Plan explicitly permits parties to grant exemptions “irrespective of the provisions of Article 
III, paragraph 5, of the [CMS]”. This suggests that the Agreement’s grounds for exemption 
are intended to override those of the Convention.56 However, as Bowman et al. also 
highlight,57 complications arise in that the Action Plan’s provisions are intended to be 
“consistent with” the conservation measures specified in Article III of AEWA’s Agreement 
text. Article III(2)(a), in turn, requires that parties “accord the same strict protection for 
endangered migratory waterbird species in the Agreement Area” as is provided for under 
Article III(4)-(5) of the CMS – the latter being the provision that requires the prohibition of 
taking and identifies the permissible exceptions thereto. It is unclear precisely which 
categories of AEWA populations fall within the scope of Article III(2)(a) and this issue 
receives further consideration in Part 4 below. However, it would appear that even the 
narrowest possible interpretation of this provision requires that those AEWA populations 
included in CMS Appendix I enjoy protections that are at least as stringent as those 
articulated by the CMS. For these populations (and potentially others), taking therefore must 
not be allowed in circumstances for which no exception is permitted by the Convention.58 Is 
                                                                                                                                                        
provisions on hunting were a point of controversy at the 1995 negotiating meeting and that “[i]n order to reach 
consensus, all provisions of the [AEWA] Action Plan were brought into line with EU legislation, namely the 
Birds Directive”). Perhaps unsurprisingly, this was not the first occasion on which the text of a draft migratory 
bird treaty was influenced by that of the Birds Directive. In 1979, a bilateral convention on the conservation of 
migratory birds was drafted to govern cooperation between the United Kingdom (UK) and the Soviet Union. 
Negotiations subsequently collapsed and the convention was never adopted. However, the most prominent 
difference between this draft text and the texts of bilateral migratory bird treaties that have been developed in 
other regions lies in their respective exemptions provisions, with the former’s exemptions being closely aligned 
with those in the Birds Directive. Convention between the Government of the United Kingdom of Great Britain 
and Northern Ireland and the Government of the Union of Soviet Socialist Republics on the conservation of 
migratory birds (draft, Feb. 12, 1979), copy on file with author.   
54 AEWA, Proposals to the 5th Session of the Meeting of the Parties for Amendments to Annex 3 (Action Plan 
and Table 1) of the Agreement on the Conservation of African-Eurasian Migratory Waterbirds (AEWA), 
AEWA/MOP 5.20, 43-44 (Mar. 29. 2012), http://www.unep-aewa.org/sites/default/files/document/ 
mop5_20_prop_amend_annex_3_0.pdf [hereinafter Proposals to MoP5] (explaining that the original version of 
this subparagraph read simply “in the interests of air safety or other overriding public interests”, and that the 
amendment’s purpose was to provide parties with guidance on the types of overriding public interests that might 
be encompassed by this ground of justification). 
55 See Habitats Directive, supra note 9, art. 16(1)(c). 
56 BOWMAN ET AL., supra note 14, at 581 (also commenting that, although art. XI(1) of AEWA states that the 
Agreement’s provisions “do not affect the rights and obligations of any Party deriving from existing 
international treaties, conventions or agreements”, “the specific stipulation of [¶ 2.1.3] of the Action Plan should 
arguably be taken to prevail over this more generally worded provision, operating as an exception to it”). See 
also Bowman, supra note 11, at 288. 
57 BOWMAN ET AL., supra note 14, at 581.  
58 The point here is that AEWA must not be less protective than her parent Convention. It is, however, 
acceptable for the Agreement to provide for greater protection than the Convention by not recognizing certain 
grounds of exception or imposing additional conditions on the availability of exceptions. Indeed, it is not 
unusual for Agreements in the CMS Family to allow less flexibility for exceptions than the Convention itself 
(CMS, supra note 1, art. XIII(2) providing that the Convention’s provisions do not affect the obligations of 
parties deriving from other Agreements). E.g. the Gorilla Agreement, supra note 5, art. III(2)(a) provides that 
parties shall “accord the same strict conservation for gorillas in the Agreement Range as provided for under 
Article III, paragraphs 4 and 5 (excluding the exceptions (a) through (d) specified for paragraph 5), of the 



 11 

this requirement contradicted by paragraph 2.1.3 of the AEWA Action Plan? To answer this 
question, a closer comparison of the relevant provisions of the CMS and AEWA is necessary.  
 
As noted above, AEWA’s exemption (e), for taking which enhances the propagation or 
survival of populations, is modeled on the corresponding CMS exception. The two are 
therefore compatible. Between them, this CMS exception and the Convention’s exception 
concerning taking for scientific purposes are arguably compatible with AEWA’s exemption 
(c), regarding research, education and reestablishments. To the extent that AEWA’s 
exemption (d), on the judicious use of birds in small numbers, is relied upon to allow 
traditional subsistence use, it is possible for conduct falling within this exemption to also 
satisfy the CMS exception for accommodating the needs of traditional subsistence users. 
However, the judicious use exemption also clearly accommodates use for other purposes, and 
to the extent that it does so is potentially inconsistent with the CMS. AEWA’s exemptions (a) 
and (b), on the protection of various private and public interests, are similarly problematic. 
The only remaining CMS exception whose scope could possibly encompass all of the 
situations envisaged by AEWA’s exemptions (a), (b) and (d) is that for taking where 
“extraordinary circumstances so require”. In other words, this CMS ground of exception 
could potentially offer a means of harmonizing Article III(5) of the Convention (and thus 
Article III(2)(a) of AEWA’s Agreement text) with paragraph 2.1.3 of the AEWA Action 
Plan. This is only the case, however, if the latter is interpreted as identifying certain 
“extraordinary circumstances” in which the taking of protected waterbirds is permissible.  
 
Interestingly, in 2002, the IUCN Environmental Law Centre drafted guidelines on national 
legislation for implementing AEWA, which described paragraph 2.1.3 of the Action Plan as 
adding clarity to CMS Article III(5) “by specifying four permissible types of exceptions 
which will be considered to address ‘extraordinary circumstances’”.59 However, the AEWA 
MoP only accepted this document as interim guidance.60 It has since been replaced by revised 
guidance, which is silent on the relationship between Article III(5) of the CMS and paragraph 
2.1.3 of the AEWA Action Plan. 61 In addition, the CMS CoP has yet to provide any 
indication that it considers so broad an interpretation of Article III(5) to be acceptable. The 
soundness of this interpretation therefore warrants interrogation.  
 
 
 

                                                                                                                                                        
Convention”. Amongst AEWA’s sister Agreements, this provision of the Gorilla Agreement is the most similar 
to art. III(2)(a) of AEWA. However, the Gorilla Agreement has not encountered similar interpretive difficulties 
because its art. III(2)(a) is tailored to exclude all of the CMS grounds of exception and uses clearer language 
than the corresponding AEWA provision in identifying the species to which it applies.    
59 IUCN Envtl. Law Centre, Draft Conservation Guidelines on National Legislation for the Protection of 
Species of Migratory Waterbirds and their Habitats, AEWA/MOP 2.12, annex I, 39 (Jul. 2002), 
https://www.unep-aewa.org/sites/default/files/document/mop2_12_legislation_0.pdf. 
60 AEWA Res. 2.3, Conservation Guidelines, ¶ 1 (Sep. 25-27, 2002), https://www.unep-aewa.org/sites/default 
/files/document/resolution2_3_0.pdf. While a full analysis of these guidelines falls beyond the scope of this 
paper, their accuracy was questionable in some respects. For instance, they suggested that, by virtue of art. 
III(2)(a) of the Agreement text, all of the CMS’s grounds of exception are incorporated into AEWA, even if not 
recognized in ¶ 2.1.3 of the AEWA Action Plan (IUCN Envtl. Law Centre, supra note 59, at 17, 39). This 
interpretation conflicts with the chapeau of ¶ 2.1.3. The guidelines have since been replaced by Lydia Slobodian 
et al., Guidelines on National Legislation for the Protection of Species of Migratory Waterbirds and their 
Habitats, AEWA Technical Series No. 53, 42 (Nov. 2015, 2nd ed.) (advising that “exemptions allowed by other 
treaties may not be relied upon by AEWA Parties if they are more permissive than the exemptions articulated in 
the AEWA Action Plan”).  
61 Slobodian et al., supra note 60.  
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3.2  Interpreting the CMS exception for allowing taking where “extraordinary 
circumstances so require” 

The Bonn Convention’s requirement that taking be prohibited, and the grounds that the 
Convention recognizes for deviating from this requirement, need to be read in light of the 
Convention’s ambition to conserve migratory species. The context to be considered when 
interpreting permissible exceptions includes the Convention’s “Fundamental Principles”. 
These principles stress the need to pay special attention to species with an unfavorable 
conservation status and to provide “immediate protection” for Appendix I species.62 
Trouwborst highlights that consideration must also be given to the limiting language in which 
the CMS’s grounds of exception are embedded – specifically, the conditions that exceptions 
be “precise as to content”, “limited in space and time” and “should not operate to the 
disadvantage of the species”. He then makes the compelling argument that this context and 
the object and purpose of the Convention seem “to dictate interpretations in favor of the 
protected species rather than the contracting parties’ room for decision-making”.63 Focusing 
specifically on the exception allowed by Article III(5)(d), he argues further that “the word 
‘require’ in the phrase ‘if extraordinary circumstances so require,’ may indicate a complete 
absence of reasonable alternatives, in the sense that the taking of Appendix I species is the 
only existing option available to respond to the extraordinary circumstances”.64 Indeed, the 
ordinary meaning of “require” suggests that exceptions only fall within the scope of Article 
III(5)(d) if the taking of animals belonging to an Appendix I species is a necessary means for 
achieving a particular purpose,65 as opposed to simply being a convenient route for doing so.  
 
Considering paragraph 2.1.3 of the AEWA Action Plan with the abovementioned factors in 
mind, it is significant, firstly, that this paragraph incorporates limiting language almost 
identical to that of the CMS. Secondly, the paragraph’s additional condition that there be “no 
other satisfactory solution” prevents parties from granting an exemption if reasonable 
alternatives are available. Thirdly, the language used in subparagraphs (a) and (b) (“serious 
damage”, “imperative reasons of overriding public interest”, “primary importance”) restricts 
the availability of these grounds of justification and arguably limits their application to 
circumstances that can be considered “extraordinary”. This leaves subparagraph (d), the 
judicious use exemption, as seemingly the most challenging to align with the CMS.  Like 
grounds (a) and (b), this ground of justification is subject to additional limitations. These, 
however, concern the controls subject to which exemptions must operate (“supervised 
conditions”, “selective basis”, “limited extent”, “small numbers”). They do not limit the 
circumstances that may be used to justify the granting of an exemption. Indeed, subparagraph 
(d) can be relied upon for any purpose not already covered by subparagraphs (a)-(c) or (e), as 
long as the requisite limits are in place and no other satisfactory solution is available for 
achieving such purpose.66 Is the absence of an alternative solution for addressing a particular 
problem sufficient to make the circumstances in which it occurs “extraordinary”, regardless 

                                                 
62 CMS, supra note 1, art. II(1), II(3). 
63 Arie Trouwborst, Aussie Jaws and International Laws: The Australian Shark Cull and the Convention on 
Migratory Species, 2 CORNELL INT’L L. J. ONLINE 41, 42-44 (2014). 
64 Id. at 44.  
65 E.g. Cambridge Dictionary, Require, https://dictionary.cambridge.org/dictionary/english/require (last visited 
Jan. 16, 2019) (defining “require” to mean “to need something or make something necessary”). 
66 AEWA, Draft Guidance on Satisfying the Conditions of Paragraph 2.1.3 of the AEWA Action Plan, 
UNEP/AEWA/MOP7.32, 6 (2018), https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_32_ 
%20para_2_1_3_aewa_ap_%20guidance_en_1.pdf (adopted through AEWA Res. 7.8, Revision and Adoption of 
Conservation Guidance, ¶ 1 (Dec. 4-8, 2018), https://www.unep-aewa.org/sites/default/files/document/aewa 
_mop7_dr8_guidance_impl_en_rev1_final_0.pdf). 
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of the nature of the problem itself? Theoretically, the CMS CoP could agree that this is the 
case, although this would be a generous interpretation of Article III(5)(d) of the Convention.   
 
Thus far, the CMS CoP has provided no examples of “extraordinary circumstances” to 
inform Article III(5)(d)’s interpretation. Nor is clarity offered by the Convention’s drafting 
history.67 A perusal of national reports on parties’ CMS-implementation efforts68 reveals that, 
in practice, parties grant exceptions for a variety of reasons not explicitly mentioned in 
Article III(5) of the Convention. Examples from the most recent reporting cycle69 include the 
prevention of damage to property,70 the protection of public safety,71 the taking of animals for 
exhibition,72 bycatch in fisheries operations,73 the assistance of stranded animals,74 and 
sustainable exploitation within the framework of management plans.75 Parties granting these 
exceptions presumably consider the grounds identified in Article III(5) to be broad enough to 
accommodate them. However, the practice of granting exceptions for these reasons is not so 
common amongst parties as to reflect parties’ agreement on the interpretation of Article 
III(5).76 The same can be said of several EU Member States’ approach of simply indicating in 

                                                 
67 When an exemptions provision was first added to the draft text of what would eventually become the Bonn 
Convention, it only allowed for exemptions to be granted “if exceptional circumstances so require and if they 
are specific and limited in time” (Revised Draft of Proposed Convention on the Conservation of Migratory 
Species of Wild Animals, Draft R.1, art. III(4) (draft, Dec. 1976), copy on file with author). However, the 
explanatory notes accompanying this and subsequent drafts failed to elaborate on what circumstances might be 
considered “exceptional” in this context. The term was ultimately replaced with “extraordinary” and additional 
grounds for exemption added. 
68 See generally CMS, National Reports, https://www.cms.int/en/documents/national-reports (last visited Jan. 
16, 2019). Another useful resource is CMS, National Legislation Programme, https://www.cms.int/en/ 
activities/national-legislation-programme (last visited Jan. 18, 2019) (providing a national legislation inventory 
for each CMS party). 
69 All national reports submitted preceding the 2017 CoP are available at CMS, Twelfth Meeting of the 
Conference of the Parties to the CMS, https://www.cms.int/en/cop12docs (last visited Jan. 16, 2019). 
70 E.g. Chile, 2017 – Formato para los Informes de las Partes sobre la puesta en práctica de la Convención 
para la Conservación de las Especies Migratorias de Animales Silvestres, UNEP/CMS/COP12/Inf.25.24, 15-16 
(2017), https://www.cms.int/sites/default/files/document/cms_cop12_nr_chl_s.pdf (describing exceptions 
concerning Appendix I terrestrial mammals). 
71 E.g. Australia, 2017 – National Report of Parties on the Implementation of the Convention on the 
Conservation of Migratory Species of Wild Animals, UNEP/CMS/COP12/Inf.25.26, 51 (2017), 
https://www.cms.int/sites/default/files/document/cms_cop12_nr_aus_e.pdf (explaining that an exception was 
granted for the use of shark nets). 
72 E.g. Eritrea, 2017 – National Report of Parties on the Implementation of the Convention on the Conservation 
of Migratory Species of Wild Animals, UNEP/CMS/COP12/Inf.25.45, 17 (2017), https://www.cms.int 
/sites/default/files/document/cms_cop12_nr_eri_e.pdf (describing exceptions concerning Appendix I aquatic 
mammals). 
73 New Zealand, 2017 – National Report of Parties on the Implementation of the Convention on the 
Conservation of Migratory Species of Wild Animals, UNEP/CMS/COP12/Inf.25.91, 13, 16, 22 (2017), 
https://www.cms.int/sites/default/files/document/cms_cop12_nr_nzl_e.pdf (explaining that the incidental take of 
Appendix I birds, marine mammals, and reptiles in fishing operations is not an offence, provided that any 
required mitigation measures have been deployed and that the take is reported in timely fashion).  
74 Malta, Format for National Report of Parties on the Implementation of the Convention on the Conservation of 
Migratory Species of Wild Animals, UNEP/CMS/COP12/Inf.25.70, 83-84 (2017), https://www.cms.int 
/sites/default/files/document/cms_cop12_nr_mlt_long_e.pdf (describing exceptions concerning Appendix I 
reptiles). 
75 Bolivia, 2017 – Formato para los Informes de las Partes sobre la puesta en práctica de la Convención para 
la Conservación de las Especies Migratorias de Animales Silvestres, UNEP/CMS/COP12/Inf.25.56, 18-19 
(2017), https://www.cms.int/sites/default/files/document/cms_cop12_nr_bol_s.pdf (describing exceptions 
granted in respect of vicuña, Vicugna vicugna). 
76 See Report of the International Law Commission on the Work of its Eighteenth Session, 1966 Y.B. INT’L L. 
COMM’N 172, U.N. Doc. A/CN.4/191, 222 (explaining that, in order to be considered an authentic means of 
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their CMS reports that they allow exceptions on the grounds permitted by the Birds and/or 
Habitats Directives.77 Given that these Directives are intended to implement not only the 
Bern Convention but also the CMS,78 Member States apparently perceive their provisions to 
be consistent with both Conventions. However, in the absence of agreement between CMS 
parties, it cannot be definitively stated that this interpretation is accurate. 
 
 
3.3  Future directions: the need to develop guidance on the meaning of Article 

III(5) of the CMS and the implications of this for AEWA’s interpretation and 
development  

Whether CMS parties will ultimately agree that Article III(5) of the Convention is compatible 
with the exemption provisions of the AEWA Action Plan, Bern Convention and Birds and 
Habitats Directives remains to be seen. Although guidance on this provision has yet to be 
developed under the CMS, it appears that the need for such guidance has recently become 
more pressing. This is due to the CoP’s decision to establish a review mechanism and 
national legislation program aimed at improving compliance with the Convention.79 It stands 
to reason that a starting point to promoting compliance and deterring non-compliance is the 
formulation of a common understanding of what constitutes compliance to begin with. Given 
the considerable overlap in parties to the CMS, AEWA and the Bern Convention,80 it is 
reasonable to expect that compatibility with these instruments will at least be considered 
when developing guidance on Article III(5). Indeed, the CMS CoP has a history of 
attempting to align its approaches with those of other regimes where possible.81 It is also 
reasonable to assume that, as occurred during the negotiation of AEWA, the European Union 
will strongly support an approach that is compatible with the Birds and Habitats Directives, 
so as to avoid having to amend these instruments. On the other hand, the Directives’ 
derogation provisions, and similarly worded provisions of AEWA and the Bern Convention, 
are designed to justify deviations from a wider range of prohibitions than appear in the CMS 
and are relevant in respect of both huntable and non-huntable species. 82 In contrast, Article 
III(5) of the CMS is designed exclusively for endangered species that require immediate 
protection. The CMS’s listing process is also sufficiently flexible to exclude populations from 
an Appendix I listing on the basis that they can be harvested sustainably. Such factors could 

                                                                                                                                                        
interpreting treaty text, the practice in question needs to establish the agreement of parties as a whole, rather 
than only a portion of parties). 
77 E.g. Germany, 2017 – National Report of Parties on the Implementation of the Convention on the 
Conservation of Migratory Species of Wild Animals, UNEP/CMS/COP12/Inf.25.83, 17 (2017), 
https://www.cms.int/sites/default/files/document/cms_cop12_nr_deu_e.pdf (referring to the Birds Directive and 
Bern Convention); Italy, 2017 – National Report of Parties on the Implementation of the Convention on the 
Conservation of Migratory Species of Wild Animals, UNEP/CMS/COP12/Inf.25.50, 23 (2017), 
https://www.cms.int/sites/default/files/document/cms_cop12_nr_ita_e.pdf (referring to the Habitats Directive). 
78 See, e.g., Yaffa Epstein, Favourable Conservation Status for Species: Examining the Habitats Directive’s Key 
Concept through a Case Study of the Swedish Wolf, 28 J. ENV’L L. 221, 225 (2016) (commenting on the Habitats 
Directive’s role in implementing the CMS).  
79 CMS Res. 12.9, supra note 17.  
80 At the time of writing, roughly 63.5 per cent of CMS parties are also parties to AEWA, the Bern Convention, 
or both (CMS, supra note 36; AEWA, supra note 36; Council of Europe, Chart of signatures and ratifications 
of Treaty 104, https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/104/signatures?p_auth 
=NV0XxwGp, last visited Jan. 16, 2019). 
81 E.g. supra Part 2 (explaining that the Bonn Convention’s process for assessing listing proposals includes 
consideration of coherence with existing measures under other multilateral fora). 
82 E.g. parties to AEWA can also rely upon ¶ 2.1.3 of the Action Plan so as to deviate from the requirement that 
they prohibit the use of certain methods of taking in respect of populations listed in Column B of Table 1.  
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conceivably motivate some parties to advocate for a less generous interpretation of the 
Article III(5) exemptions.83  
 
What would be the implications for AEWA if the CMS CoP ultimately decides to interpret 
Article III(5) of the Convention in a manner that does not accommodate all of the paragraph 
2.1.3 grounds for exemption? Although the AEWA MoP is not bound as such by decisions of 
the CMS CoP, it would be highly unusual for the MoP to interpret AEWA in a manner that 
condoned the contravention of the Agreement’s parent Convention – especially in light of 
Article III(2)(a). Instead, it is likely that the MoP would recognize any CoP-adopted 
interpretation of Article III(5) and endeavor to interpret or develop the Agreement in a 
manner that is compatible therewith. An option that would avoid any amendments to 
AEWA’s legal text would be for the MoP to adopt a resolution: 
 

(i) drawing parties’ attention to the CoP’s interpretation of CMS Article III(5);  
(ii) agreeing that the phrase “irrespective of the provisions of Article III, paragraph 5, 

of the Convention”, as used in paragraph 2.1.3 of the AEWA Action Plan, means 
simply that AEWA’s parties may not rely upon the CMS’s grounds of exception 
where these are more permissive than those in paragraph 2.1.3;84 and 

(iii) further agreeing that, in light of Articles III(2)(a), IV(1) and XI(1) of AEWA’s 
Agreement text, those paragraph 2.1.3 exemptions that are more permissive than 
Article III(5) of the CMS may not be relied upon in respect of AEWA populations 
appearing in CMS Appendix I85 (or any other populations to which Article 
III(2)(a) applies86).  

                                                 
83 It is worth noting that the Convention’s listing process has recently become more contentious than it was in 
the past, with the 2017 CoP having had to resort to voting on listing proposals for the first time in CMS history 
(see Hodgetts et al., supra note 30, at 2752-2753). All of these proposals concerned African megafauna, most 
concerned listing on Appendix II, and parties’ disagreement centered around whether the species are 
“migratory” within the meaning of the Convention. One of the factors underlying the dispute was some parties’ 
concern that, once these species enter the Convention’s appendices, an eventual up-listing to Appendix I could 
entirely exclude the potential for trophy hunting and other profitable forms of consumptive use. Concerns of this 
nature can also be expected to influence these parties’ positions on how flexibly to interpret art. III(5). If the 
impasse that occurred at the 2017 CoP is anything to go by, this could conceivably result in heated debate over 
the appropriate interpretation of the Convention’s grounds for exception.  
84 E.g. the CMS grounds for exception are not all subject to the “no other satisfactory solution” requirement and, 
in this respect, afford states greater discretion than does ¶ 2.1.3 of the AEWA Action Plan. The CMS exception 
for traditional subsistence users is also broader than any of AEWA’s grounds for exemption insofar as it is not 
qualified by additional limitations, such as those to which AEWA’s “judicious use” exemption is subject. To the 
extent that art. III(5) of the CMS is more flexible than ¶ 2.1.3 of the AEWA Action Plan, states should not be 
permitted to rely on the former in order to sidestep the constraints of the latter. The chapeaux to ¶ 2.1.3 can be 
interpreted as making this explicit, so as to avoid confusion regarding whether art. III(2)(a) of AEWA’s 
Agreement text (or, for that matter, art. XI(1), which refers to parties’ “rights” deriving from existing 
international conventions) allow parties to grant exemptions in circumstances not covered by  ¶ 2.1.3(a)-(e). See 
also supra note 60 (illustrating the potential for confusion on this issue). 
85 See also Bowman, supra note 11, at note 41 (commenting that, relying on the wording of these provisions of 
the AEWA Agreement text, “it may be possible to argue that the Action Plan cannot be intended to conflict with 
the Convention itself, and that the additional exceptions it contains cannot apply to Bonn Appendix I species, 
but only to other column A and to column B populations”). Importantly, such an interpretation would 
encompass not only populations in Category 1(a) of AEWA’s Column A (the criterion for which is CMS 
Appendix I listing), but also populations that have been up-listed under the CMS but not yet added to Category 
1(a) due to the lagtime between the CMS CoP and AEWA MoP. 
86 Discussed infra Part 4.  
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An alternative approach would be to amend paragraph 2.1.3 of the Action Plan so as to better 
align its requirements with those of the CMS. For instance, by specifying that certain grounds 
of justification are not available for populations covered by Article III(2)(a). Theoretically, 
the complications associated with Article III(2)(a) could also be addressed by deleting this 
provision from AEWA’s Agreement text. However, the process for achieving such an 
amendment is considerably more onerous than the process for amending provisions of the 
AEWA Action Plan.87 It is therefore extremely unlikely that the Agreement’s MoP will 
decide to delete or adjust this article.  

 
 
3.4  Complexities arising from the additional ground of exception in paragraph 

2.1.1 of the AEWA Action Plan    

Beyond the exemptions permitted by paragraph 2.1.3 of the AEWA Action Plan, paragraph 
2.1.1 establishes an additional basis for allowing the taking of certain Column A populations. 
Much like the alignment of portions of AEWA with the EU Birds Directive, this additional 
ground of exception was conceived shortly before the Agreement’s adoption as a means of 
brokering consensus on its restrictions on taking.88 The exception provides that AEWA 
populations listed in Category 2 or 3 of Column A and marked with an asterisk, and 
populations appearing in Category 4 of Column A, may continue to be hunted on a 
sustainable use basis, provided that this occurs “within the framework of an international 
species action plan, through which Parties will endeavour to implement the principles of 
adaptive harvest management”.89 It has, for instance, been used to accommodate limited 
hunting of the Category 3-listed taiga bean goose, Anser fabalis fabalis,90 on the basis of an 
annually-revised international quota.91  
 
In the future, this exception will likely play an increasingly important role in AEWA’s 
functioning, as additional frameworks for coordinating flyway-level adaptive harvest 
management are developed for waterbird populations in need of recovery.92 The exception is 
not currently available for populations appearing in Category 1 of Column A (including those 
belonging to CMS Appendix I-listed species93). However, some stakeholders believe that it 
would be appropriate for the AEWA MoP to expand its availability to some of the 
populations currently included in Category 1.94 Questions therefore arise about whether 
Article III(2)(a)’s prohibition on taking would preclude such expansion and, if so, to which 
                                                 
87 Compare AEWA, supra note 6, arts X(4), X(5). 
88 CMS, Formal Negotiation Meeting: Agreement on the Conservation of African-Eurasian Migratory 
Waterbirds (AEWA), CMS\AEWA\Doc.6, addendum 3 (Jun. 12-16, 1995), copy on file with author [hereinafter 
Formal Negotiation Meeting]. 
89 AEWA, supra note 6, annex 3 ¶ 2.1.1. 
90 Id. annex 3 table 1 (listing the taiga bean goose in Category 3 of Column A and marking it with an asterisk).  
91 See, e.g., AEWA, Report of the 2nd Meeting of the AEWA European Goose Management International 
Working Group, 13 (Jun. 15-16, 2017), http://egmp.aewa.info/sites/default/files/meeting_files/reports/aewa_ 
egm_iwg_2_report.pdf (detailing the first occasion on which range states agreed on such a quota). 
92 See AEWA, AEWA Strategic Plan 2019-2027, AEWA/MOP7.15, target 2.4 (Oct. 2018), https://www.unep-
aewa.org/sites/default/files/document/aewa_mop7_15_draft_aewa_sp_2019-2027_en_0.pdf (envisaging the 
development and implementation of flyway-level adaptive harvest management regimes for all prioritized 
declining quarry populations). 
93 See supra Box 1. 
94 In particular, those that only satisfy the criteria for inclusion in this category by virtue of belonging to species 
identified as threatened on the IUCN Red List – e.g. the long-tailed duck, Clangula hyemalis. See. 
UNEP/AEWA Secretariat, supra note 20, ¶ 69 (reflecting the view of the International Council for Game and 
Wildlife Conservation (CIC) that AEWA should allow greater flexibility for the adaptive harvest management 
of some of the populations listed in Category 1(b) of Column A). 
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populations. It has also recently been argued that Article III(2)(a)’s application is not limited 
to populations in Category 1 of Column A.95 As discussed in Part 4.2 below, this argument is 
not entirely without merit. It is therefore necessary to briefly consider whether the AEWA 
Action Plan’s exception for hunting within the framework of international species action 
plans is compatible with the protections required by Article III(2)(a) of the Agreement text 
(as described in Article III(4)-(5) of the CMS).  
 
AEWA uses international species action plans as mechanisms to promote the recovery of 
waterbird populations to a favorable conservation status.96 As alluded to above, the 
Agreement has, fairly recently, begun focusing on the role of these plans in coordinating 
waterbird harvest along flyways so that its cumulative impact does not frustrate population 
recovery.97 The exception permitted by paragraph 2.1.1 of the AEWA Action Plan requires 
both the use of such frameworks and that hunting only occur to the extent that it is 
sustainable. It therefore appears to be compatible with the CMS’s stipulation that taking 
under exceptions “should not operate to the disadvantage of the species”. There may be 
instances in which hunting conducted within the framework of an international species action 
plan also satisfies the CMS’s other conditions for exception.98 For example, this may be the 
case where hunting occurs for traditional subsistence purposes or has conservation benefits, 
thus contributing to the survival of the species. However, the paragraph 2.1.1 exception is not 
limited to these two situations. Nor is it limited to circumstances in which reasonable 
alternatives are unavailable (which, if Trouwborst’s interpretation is correct, would be 
necessary to satisfy the CMS’s final ground of exception for instances in which 
“extraordinary circumstances so require”).  
 
In its current form, the exception allowed by paragraph 2.1.1 of the AEWA Action Plan 
therefore appears to fall short of the level of protection described in Article III(5) of the 
CMS, and incorporated into the Agreement through Article III(2)(a). To the extent that the 
exception fails to satisfy this level of protection, the AEWA Action Plan must arguably be 
neither interpreted nor developed in a manner that permits the exception to be relied upon in 
respect of populations covered by Article III(2)(a).  
 
                                                 
95 See infra Part 4.2. 
96 See generally Lewis, supra note 47, at 34-38. 
97 Lewis, supra note 43, at 67.  
98 Note in this regard András Kovács et al., Saker Falcon Falco cherrug Global Action Plan (SakerGAP), CMS 
Technical Series No. 31 (Aug. 2014) (adopted unanimously by CMS Res. 11.18, Saker Falcon Falco cherrug 
Global Action Plan (Saker GAP), ¶ 2 (Nov. 4-9, 2014), https://www.cms.int/sites/default/files/document/ 
Res_11_18_Saker_Falcon_SakerGAP_En.pdf). This Plan envisages the development and implementation of an 
adaptive management and monitoring framework to improve the conservation status of the Appendix I-listed 
saker falcon through, inter alia, controlled sustainable harvest in parts of its range for traditional falconry 
purposes. However, this framework is still being developed and it remains to be seen whether it will operate 
within the constraints of art. III(5) of the CMS or whether the Convention’s CoP will instead down-list relevant 
populations to Appendix II (as, inter alia, CMS Res. 11.18, supra note 98, ¶ 4 suggests might be appropriate). 
Should down-listing not occur, the fact that falconry is a long-established cultural practice – even having been 
inscribed on the Representative List of the Intangible Cultural Heritage of Humanity – could arguably support 
the contention that exceptions are required by “extraordinary circumstances” (at least to the extent that this 
practice cannot be adequately accommodated by captive breeding). See Convention for the Safeguarding of 
Intangible Cultural Heritage, Oct. 17, 2003, 2368 UNTS 1, art. 16; Intergovernmental Committee for the 
Safeguarding of the Intangible Cultural Heritage, Dec. 11.COM 10.B.15. (Nov. 28 – Dec. 2, 2016), 
https://ich.unesco.org/en/decisions/11.COM/10.B.15. An alternative argument could conceivably be that 
regulated harvest would contribute to the survival of the species. In this regard, a particularly interesting aspect 
of the plan is that it promotes the principle of “consumers and extractors pay”. This principle links the use of 
wild-origin saker falcons with compensatory conservation measures (SakerGAP, supra note 98, at 63-65). 
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4 Determining which populations of species are covered by Article III(2)(a) of 
AEWA  

 Rather than referring explicitly to CMS Appendix I species, Article III(2)(a) of AEWA’s 
Agreement text requires that parties “accord the same strict protection for endangered 
migratory waterbird species in the Agreement Area” as is provided for by CMS Article 
III(4)-(5). This part of the paper examines the scope of Article III(2)(a). It begins by arguing 
that a restrictive interpretation, which only encompasses those AEWA populations included 
in CMS Appendix I, is one option available to the Agreement’s MoP. However, there are also 
factors that would support a wider interpretation, linked either to the IUCN Red List 
Categories and Criteria99 or to specific columns or categories of AEWA’s Table 1. Each of 
these possibilities is therefore examined. 
 
 
4.1  The relationship between Article III(2)(a) and a species’ inclusion in CMS 

Appendix I 

Given Article III(2)(a)’s use of the words “same strict protection” and the fact that Article 
III(4)-(5) of the CMS only extends protection to endangered species if these are listed in 
Appendix I of the Convention, one possible interpretation is that this AEWA provision 
simply requires compliance with the CMS. In other words, if Article III(4)-(5) of the 
Convention prescribes conservation measures in respect of an endangered species that is also 
covered by AEWA, then parties to the Agreement must implement these measures. Examples 
include the ferruginous duck, Aythya nyroca, and the red-breasted goose, Branta ruficollis – 
these being AEWA species that are also listed in CMS Appendix I.100 If, however, the CMS 
does not require that such measures be taken in respect of a particular endangered species 
(because it is not listed in Appendix I), then Article III(2)(a) of AEWA is irrelevant. 
Conservation measures may, however, be required by the Agreement’s other provisions.  
 
If this interpretation is correct, then Article III(2)(a) only has implications for a subset of the 
endangered waterbird species (and biogeographic populations thereof) covered by AEWA: 
those listed in CMS Appendix I, regardless of whether they have yet been added to Category 
1(a) of AEWA’s Column A. At the time of writing, this includes 27 populations belonging to 
17 species.101 
 
Although this interpretation is relatively straightforward, it is not the only interpretation to 
which Article III(2)(a) lends itself. The provision’s wording could also be read as extending 
the level of protection envisaged by Article III(4)-(5) of the CMS to all “endangered” AEWA 
populations, regardless of whether they are listed on Appendix I to the Convention. This 
interpretation is supported by AEWA’s drafting history.102 The term “endangered” first 
appeared in the April 1994 version of draft Article III(2)(a),103 before which the draft 
provision had instead referred to “threatened [and vulnerable] migratory waterbirds”.104 From 

                                                 
99 IUCN SPECIES SURVIVAL COMMISSION, IUCN RED LIST CATEGORIES AND CRITERIA: VERSION 3.1, 10 (2nd ed, 
2001). 
100 AEWA, supra note 6, annex 2; read with CMS, supra note 1, annex I. 
101 Supra Part 2. 
102 VCLT, supra note 22, art. 32. 
103 CMS, Proposal: Agreement on the Conservation of African-Eurasian Migratory Waterbirds, first revision, 
art. III(2)(a) (draft, Apr. 1994), copy on file with author. 
104 CMS, Agreement on the Conservation of African-Eurasian Migratory Waterbirds: Draft Agreement Text, 
Volume I, art. III(2)(a) (draft, Sept. 1993), copy on file with author. 
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this point until AEWA’s formal negotiation meeting in June 1995, drafters paid considerable 
attention to identifying which species parties would be required to protect in terms of Article 
III(2)(a). Their intention was clearly that protection be given to all “endangered” AEWA 
species, including subspecies and populations. 105   
 
 
4.2  The relationship between Article III(2)(a) and the IUCN Red List Categories 

and Criteria 

If Article III(2)(a) of AEWA indeed requires the protection of all endangered populations, it 
becomes necessary to determine which populations qualify as “endangered” for the purposes 
of this provision. This in turn raises questions about the relationship between Article III(2)(a) 
and AEWA’s Table 1 categories, as well as the terminology used by the IUCN Red List 
Categories and Criteria. Several aspects of the Agreement’s legal text need to be considered. 
The first is the Agreement’s definition of “endangered”, which is incorporated by reference 
to the CMS.106 Thus, an endangered migratory species is a species that “is in danger of 
extinction throughout all or a significant portion of its range”.107 Standing alone, this 
definition provides little clarity. In the CMS context, the CoP consequently adopted a more 
detailed interpretation, harmonizing the Convention’s meaning of “endangered” with 
terminology used by the IUCN.108 For the purpose of determining species’ eligibility for 
inclusion in Appendix I, the CoP interprets this term to mean “facing a very high risk of 
extinction in the wild in the near future”.109 It has further advised that “a taxon assessed as 
‘Extinct in the Wild’, ‘Critically Endangered’, or ‘Endangered’ using the IUCN Red List 
criteria” satisfies this definition.110 Although this interpretation has never been explicitly 
endorsed by the AEWA MoP, the IUCN Red List Categories and Criteria do feature in both 
AEWA’s Table 1 categorization process and guidance documents.111 If the CMS CoP’s 

                                                 
105 E.g. CMS, Draft Agreement on the Conservation of African-Eurasian Migratory Waterbirds, text resulting 
from the first intergovernmental session to discuss AEWA (Nairobi, 12-14 June 1994), TXT1MEET.ENG, 
(draft, Aug. 10, 1994), copy on file with author (in which the species considered to be “endangered” for the 
purposes of art. III(2)(a) were marked with asterisks in the list of species provided in Annex 2); Amended 
Agreement text, June 1995, supra note 52, fn 10 (which provided that “endangered species (including 
subspecies and populations) will be identified in the Action Plan”). Note, however, that the first of these 
examples only identified eight species as endangered, all of which were at the time listed on CMS Appendix I. 
In contrast, most other drafts of the Agreement and its annexes did not restrict this term to CMS Appendix I, 
and instead identified populations as endangered on the basis of specified criteria, in much the same way as is 
currently done for AEWA’s Table 1 categorizations.  
106 AEWA, supra note 6, art. I(2). See also P. VAN HEIJNSBERGEN, INTERNATIONAL LEGAL PROTECTION OF 
WILD FAUNA AND FLORA, 112 (1997) (observing that the CMS is the first convention to have provided a 
definition for the term “endangered” and that this definition “adheres closely to the Red List”). 
107 CMS, supra note 1, art I(1)(e).  
108 BOWMAN ET AL., supra note 14, at 541; CMS Resolution 5.3, supra note 32, ¶ 1 (noting that “the [CMS] 
Scientific Council reached consensus on a definition of ‘endangered’, which would achieve maximum 
compatibility with the IUCN ‘Categories of Threat’, whilst still keeping within the definition given in Article I, 
paragraph 1(e) of the Convention text”); reaffirmed in CMS Resolution 11.33 (Rev. COP12), supra note 32, 
preamble.   
109 CMS Resolution 11.33 (Rev. COP12), supra note 32.  
110 Id., annex I at 3.  Taxa that do not meet these criteria may nevertheless be eligible for Appendix I listing if 
“there is substantive information subsequent to the IUCN Red List assessment that provides evidence of 
deteriorating conservation status, and information about the conservation benefits that an Appendix I listing 
would bring” (id.). 
111 See, e.g., supra Box 1 (Category 1(b)); James A. Robinson & Baz Hughes, International Single Species 
Action Plan for the Conservation of the Ferruginous Duck Aythya nyroca, AEWA Technical Series No. 7, 31 
(Jun. 2006) (relying on the Red List categories as an indicator of a species having been restored to a favorable 
conservation status).  
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interpretation of “endangered” were to be applied to Article III(2)(a) of AEWA, this 
provision could be interpreted as applying to AEWA populations belonging to species whose 
global Red List status is assessed as one of the three abovementioned categories. This 
currently includes 18 of the waterbird populations appearing in Category 1(b) of AEWA’s 
Column A (which is reserved for populations belonging to species that the IUCN Red List 
identifies as Critically Endangered, Endangered or Vulnerable112). Examples are AEWA’s 
populations of grey crowned crane, Balearica regulorum, and African penguin, Spheniscus 
demersus – which, notably, are not included in CMS Appendix I.113 
 
An argument can also be made for interpreting Article III(2)(a) as applying to individual 
subspecies/populations that have been assessed using the Red List criteria.114 For instance, 
the Greenland white-fronted goose, Anser albifrons flavirostris, is a subspecies of the greater 
white-fronted goose, Anser albifrons. A species-level assessment has resulted in the greater 
white-fronted goose being classified as “Least Concern” on the IUCN Red List.115 However, 
the AEWA International Single Species Action Plan for the Conservation of the Greenland 
White-fronted Goose recognizes that an application of the IUCN Red List criteria at the 
subspecies-level results in an “Endangered” categorization.116 Does this mean that the 
subspecies is “endangered” for the purposes of Article III(2)(a)? In mid-2017, this argument 
was made in an information sheet proposing that a case be opened under AEWA’s 
Implementation Review Process.117 The submission alleged that, by failing to legally prohibit 
the hunting of Greenland white-fronted geese in Wales and England, the United Kingdom 
was in non-compliance with several provisions of AEWA’s legal text. Amongst these was 
Article III(2)(a), which the submission argued was breached by the UK’s failure “to accord 
strict protection for an endangered migratory waterbird”.118 The AEWA Standing Committee 
ultimately resolved this case on the basis of provisions in the AEWA Action Plan rather than 
the Agreement text.119 It therefore did not comment on whether this subspecies is endangered 
                                                 
112 AEWA, supra note 6, annex 3 table 1; read with IUCN SPECIES SURVIVAL COMMISSION, supra note 99, at 
10. 
113 AEWA, supra note 6, annex 3 table 1; read with The IUCN Red List of Threatened Species, 
https://www.iucnredlist.org/ (last visited Jan. 26, 2019). It should further be noted that CMS Appendix I 
currently includes several species of migratory waterbirds that are not classified on the IUCN Red List as 
Extinct in the Wild, Critically Endangered or Endangered. Examples are the red-breasted goose and marbled 
teal, Marmaronetta angustirostris, both of which are classified as Vulnerable (id.).  
114 The IUCN Red List classifications on which certain of AEWA’s Table 1 categories are based occur at 
species-level. The result is that if a particular species is listed in the Red List as Critically Endangered, 
Endangered or Vulnerable, all of its populations occurring within AEWA’s Agreement Area are included in 
Category 1(b) of Column A (see supra Box 1). Notably, however, it is possible to apply the Red List criteria at 
any taxonomic or geographic level, and applying these criteria to an entire species does not necessarily yield the 
same result as applying them at a lower level. See IUCN SPECIES SURVIVAL COMMISSION, supra note 99, at 8.  
115 BirdLife International, Anser albifrons. The IUCN Red List of Threatened Species (2016), 
http://www.iucnredlist.org/details/22679881/0. As a result of the species’ global Red List classification, none of 
its populations are included in Category 1(b) of AEWA’s Column A (AEWA, supra note 6, annex 3 table 1). 
116 David Stroud et al., International Single Species Action Plan for the Conservation of the Greenland White-
fronted Goose, Anser albifrons flavirostris, AEWA Technical Series No. 45, 31 (2012).  
117 UNEP/AEWA Secretariat, supra note 19, at 16 (this information sheet having been submitted by the 
Greenland White-fronted Goose Study, with the support of the Royal Society for the Protection of Birds, the 
Wildfowl and Wetlands Trust, and the Welsh Ornithological Society). For further discussion of the AEWA 
Implementation Review Process, see Lewis, supra note 47, at 50-52; and for further discussion of this specific 
case, see Lewis, supra note 7. 
118 UNEP/AEWA Secretariat, supra note 19, at 16-17. 
119 The Greenland white-fronted goose is listed in Category 2 of AEWA’s Column A and is marked with an 
asterisk (AEWA, supra note 6, annex 3 table 1). On the face of it, this allows for hunting to continue within the 
framework of an international species action plan (id. annex 3 ¶ 2.1.1). However, the relevant international 
species action plan makes no provision for hunting. In these circumstances, the AEWA Standing Committee 



 21 

within the meaning of Article III(2)(a). Nevertheless, the relevant international species action 
plan arguably supports the conclusion that Article III(2)(a) is applicable in this instance, and 
this interpretation would also appear to be consistent with the CMS CoP’s interpretation of 
“endangered”.  

 
 

4.3  The relationship between Article III(2)(a) and AEWA’s Table 1 columns and 
categories 

A drawback of relying purely on the IUCN terminology when interpreting Article III(2)(a) is 
that this does not align neatly with AEWA’s existing Table 1 categories. In other words, none 
of these categories are dedicated exclusively to taxa assessed as Extinct in the Wild, 
Critically Endangered or Endangered using the Red List criteria. An alternative, and 
seemingly more pragmatic, approach to interpreting the scope of Article III(2)(a) is to link 
this provision to specific Table 1 columns or categories. This interpretation is arguably 
supported by text in the AEWA Action Plan. The chapeau of paragraph 2.1.1 provides that 
“Parties with populations listed in Column A of Table 1 shall provide protection to those 
populations listed in accordance with Article III, paragraph 2(a), of this Agreement”.120 This 
suggests that Article III(2)(a) applies to all Column A populations. In other words, all AEWA 
populations that satisfy the criteria outlined in Box 1 above – ranging from the Critically 
Endangered slender-billed curlew, Numenius tenuirostris, whose AEWA population satisfies 
the criteria for all sub-categories of Column A’s Category 1, to the AEWA populations of 
bar-tailed godwit, Limosa lapponica, which appear in Category 4 of Column A because they 
belong to a species identified as Near Threatened on the IUCN Red List.121 
 
Turning to AEWA’s drafting history, it is evident that drafters’ initial thinking regarding 
Table 1 had indeed been for the whole of Column A to be dedicated to “endangered” 
populations.122 Notably, however, the criteria for inclusion in Column A underwent various 
adjustments during the drafting process123 and have also been broadened since AEWA’s 
entry into force. In particular, Category 4 of Column A was only created in 2012.124 The 
current version of Column A therefore includes a considerably wider collection of 
populations than AEWA’s drafters had originally envisaged it would. This arguably lessens 
the significance of drafters’ initial intentions regarding the link between Article III(2)(a) and 
Column A. 

                                                                                                                                                        
consequently took the position that the ¶ 2.1.1 exemption was not available (UNEP/AEWA Secretariat, supra 
note 19, at 17). 
120 Emphasis added.  
121 AEWA, supra note 6, annex 3 table 1. 
122 By late 1994, the draft of ¶ 2.1.1 required that parties “provide full legal protection to the endangered 
populations listed in column A of Table 1”, and the accompanying draft of Table 1 attached headings to 
Columns A (“Endangered”), B (“Unfavourable”) and C (“Favourable”) (CMS, Proposal: Agreement on the 
Conservation of African-Eurasian Migratory Waterbirds, third revision, annex 3 ¶ 2.1.1, table 1 (draft, Nov. 
1994), copy on file with author [hereinafter AEWA Third Revision], emphasis added). The draft text 
subsequently tabled at the start of the formal negotiation meeting retained the above wording in ¶ 2.1.1 
(Amended Agreement text, June 1995, supra note 52, annex 3 ¶ 2.1.1). However, a proposal to amend this 
wording so as to introduce the asterisk system was also distributed at the meeting, and this proposed rewording 
excluded the term “endangered” (Formal Negotiation Meeting, supra note 88).  
123 For instance, in the November 1994 draft, the biological criteria for Table 1 categorization were similar to 
those that were ultimately adopted. However, in contrast to both earlier drafts and the adopted version, none of 
this draft’s criteria for categorization were based on either the CMS appendices or the IUCN Red List. See 
AEWA Third Revision, supra note 122, annex 3. 
124 Proposals to MoP5, supra note 54, at 5. 
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Moreover, at least one aspect of AEWA’s legal text appears to support the conclusion that 
Article III(2)(a) does not require protective measures in respect of all Column A 
populations.125 For paragraph 2.1.1’s exception for hunting within the framework of 
international species action plans to be interpreted in a manner that is “consistent with the 
general conservation measures specified in Article III of [the] Agreement”,126 this exception 
either must not be available in respect of the populations for which Article III(2)(a) requires 
strict protection or must be compatible with such protection. As argued in Part 3.4 above, it 
appears that the exception does not meet the level of protection envisaged by Article III(2)(a). 
If this conclusion is correct, then the only interpretation resulting in consistency between the 
Action Plan and the Agreement text is that those waterbird populations that are huntable 
under paragraph 2.1.1 are not protected by Article III(2)(a).127 
 
 
4.4  The need for guidance from the AEWA MoP  

At present, the precise scope of Article III(2)(a) of AEWA’s Agreement text is evidently far 
from certain. The article can be interpreted in a variety of ways, and there are factors 
supporting each of these interpretations. Ultimately, the mandate to agree upon the meaning 
of this provision lies with the AEWA MoP. The MoP is free to stray from the intentions of 
the Agreement’s drafters, and could conceivably be willing to do so given the manner in 
which AEWA’s approach to sustainable use has evolved over time. Unlike 20 years ago 
when AEWA first entered into force, the Agreement now has experience in developing 
mechanisms to monitor and coordinate the taking of waterbirds at flyway-level, arguably 
justifying less rigid prohibitions on taking for certain populations. Theoretically, the MoP 
could also deviate from interpretations agreed by the CMS CoP. Although one would expect 
the MoP generally to endorse interpretations that have been adopted by the governing body 
of AEWA’s parent Convention, the CoP’s interpretation of “endangered” was specific to the 
CMS listing process. It could therefore be argued that the context in which AEWA uses this 
term justifies a different approach. The MoP could, for example, decide that in the context of 
Article III(2)(a), “endangered species” means all populations listed in Category 1 of Column 
A – this being the only Column A category in respect of which there is currently no potential 
to apply the paragraph 2.1.1 exception for hunting in the framework of an international 
species action plan. It would also be feasible for the MoP to agree that the sole purpose of 
Article III(2)(a) is to ensure that the migratory waterbirds listed in CMS Appendix I do not 
receive less stringent protection under AEWA than they do under the CMS. In this case, the 
provision could be interpreted as only requiring the strict protection of those AEWA species 
appearing in Appendix I of the Convention. 
 
Article III(2)(a) has thus far only been raised in one of the cases opened under AEWA’s 
Implementation Review Process. Although the AEWA Standing Committee was able to 

                                                 
125 Whether this be because not all Column A populations are “endangered” within the meaning of art. III(2)(a) 
or because this provision only requires the strict protection of a subset of endangered populations.  
126 AEWA, supra note 6, art. IV(1).  
127 Notably, like Column A itself, the exception allowed by ¶ 2.1.1 of the AEWA Action Plan has also been 
expanded since the Agreement’s entry into force. See Proposals to MoP5, supra note 54, at 2. The exception 
was originally only available for the hunting of asterisk-marked populations where this constituted a “long-
established cultural practice” (id.). Whether this, more constrained, version of the exception was consistent with 
the protections envisaged by art. III(2)(a) of AEWA’s Agreement text is questionable. However, there would 
clearly be some overlap between hunting occurring as a long-established cultural practice and hunting “to 
accommodate the needs of traditional subsistence users” within the meaning of art. III(5)(c) of the CMS.  



 23 

resolve the case on the basis of other provisions, this may not be as easy in future compliance 
queries. Even if it is ultimately determined that AEWA’s paragraph 2.1.3 exemptions are 
compatible with those of the Bonn Convention, the scope of Article III(2)(a) remains 
relevant. This is, firstly, because parties are entitled to enter reservations in respect of 
provisions of the AEWA Action Plan but not the Agreement text.128 A party to AEWA 
therefore cannot rely upon a reservation that it has entered in respect of the Action Plan’s 
prohibition of taking as an excuse for refusing to implement the prohibition required by 
Article III(2)(a). Secondly, as argued above, in the absence of additional limitations, it 
appears that AEWA’s exception for hunting within the framework of international species 
action plans does not achieve the level of protection envisaged by Article III(2)(a). This 
exception’s availability therefore should not be extended to populations for which the article 
requires strict protection.129 At the very least, this would appear to include populations listed 
in Category 1(a) of Column A. Whether it also includes populations in other Table 1 
categories is a matter regarding which the MoP should reach agreement if faced with a 
proposal to expand the exception’s availability.130 
 

 
5. CONCLUSIONS 
 
The requirement that parties prohibit the taking of animals from particular species, or 
biogeographic populations thereof, is a key feature of both the Bonn Convention and its 
various ancillary Agreements. It is unsurprising that AEWA’s drafters saw fit to include a 
provision linking the Agreement’s requirements to, and attempting to avoid incongruity with, 
its parent Convention in this respect. Indeed, AEWA is not the only Agreement in the CMS 
Family to have included a provision of this nature. However, various interpretive challenges 
arise when the provision is read alongside other portions of AEWA’s legal text, which are 
more closely aligned with several European conservation instruments than with the CMS. 
The manner in which these complexities are resolved has implications for the circumstances 
in which parties may legally deviate from prohibitions on the taking of birds from protected 
populations. It also arguably impacts the potential for adjusting the Agreement’s exemptions 
regime in the future to allow greater flexibility for adaptive harvest management.  
 
This paper sought, firstly, to assess whether the grounds that the AEWA Action Plan 
recognizes as justifying exemptions from the prohibition on taking are more permissive than 
those recognized by the Bonn Convention, or whether it is possible to interpret the latter as 
being sufficiently broad to encompass all of the former. The paper first compared the grounds 
of exception recognized in Article III(5) of the CMS to those identified in paragraph 2.1.3 of 
the AEWA Action Plan. While certain of these grounds are clearly compatible with one 
another, the compatibility of others is less obvious. The paper argued that the Bonn 
Convention’s exception for allowing taking where “extraordinary circumstances so require” 
can potentially be interpreted in a manner that harmonizes the two provisions. However, 
whether this interpretation is correct cannot be determined with certainty in the absence of 
guidance from the CMS CoP. An agreed interpretation of the exceptions permitted by Article 
III(5) would therefore make a welcome addition to the Bonn Convention’s growing 
collection of CoP-adopted guidance documents. The Convention’s recent focus on improving 
                                                 
128 AEWA, supra note 6, art. XV. 
129 Id. art. IV(3) (requiring the MoP to take the provisions of art. III into consideration when amending the 
Action Plan).  
130 See further Lewis, supra note 7 (examining the reasons for which some stakeholders support this exception’s 
expansion and the avenues through which greater flexibility for taking could be achieved). 
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compliance with, inter alia, Article III(5) appears to present the perfect opportunity to 
develop such an interpretation. Beyond its implications for AEWA, guidance of this nature 
could also provide clarity as to whether European states allowing the taking of CMS 
Appendix I species are correct in assuming that it is permissible to do so for all of the reasons 
permitted by the Bern Convention and the EU Birds and Habitats Directives (i.e. that these 
instruments’ exception regimes are no more permissive than Article III(5) of the CMS).  
 
As regards the additional ground of exemption provided by paragraph 2.1.1 of the AEWA 
Action Plan, the paper argued that there may be circumstances in which hunting conducted 
within the framework of an international species action plan is consistent with the exceptions 
identified in the CMS. However, this will not always be the case, and in its current form the 
paragraph 2.1.1 exception therefore appears to fall short of the level of protection described 
in Article III(5) of the CMS. 
 
The paper’s second objective was to examine the implications for AEWA’s interpretation and 
future development if certain of its grounds of exemption are indeed incompatible with those 
allowed by the Bonn Convention. These implications stem largely from Article III(2)(a) of 
AEWA’s Agreement text – which appears to require that parties not allow the taking of birds 
from certain populations in circumstances not permitted by Article III(5) of the Bonn 
Convention. The paper argued, firstly, that, if it is ultimately determined that the CMS 
grounds of exception are not sufficiently flexible to encompass all of the grounds in 
paragraph 2.1.3 of the AEWA Action Plan, the AEWA MoP has two solutions at its disposal. 
One would be to interpret AEWA’s provisions in a manner that excludes the possibility of 
relying on certain grounds in paragraph 2.1.3 to allow the taking of waterbird populations 
covered by Article III(2)(a). Alternatively, such exclusion could be achieved by amending 
paragraph 2.1.3 of the AEWA Action Plan. Importantly, the paper also argued that, insofar as 
aspects of the Bonn Convention’s exceptions are more permissive than paragraph 2.1.3, 
Article III(2)(a) does not entitle AEWA parties to sidestep the more stringent requirements of 
this paragraph. Turning to paragraph 2.1.1, the paper argued that, insofar as AEWA’s 
exception for hunting within the framework of international species action plans is not 
entirely compatible with the grounds of exception permitted by the CMS, the availability of 
this exception should not be extended to populations covered by Article III(2)(a) of AEWA’s 
Agreement text. 
 
Finally, the paper considered whether Article III(2)(a) simply requires protective measures in 
respect of those AEWA species appearing in CMS Appendix I or whether this provision 
requires the protection of all AEWA species (including subspecies and populations) that 
qualify as “endangered”. The wording of Article III(2)(a) could seemingly support either 
interpretation, although the broader of the two is supported by AEWA’s drafting history. 
Although aspects of AEWA’s legal text and drafting history support the interpretation that 
“endangered” species include all of AEWA’s Column A populations, other factors support a 
narrower interpretation of this term, which could also conceivably be linked to particular 
categories in Column A or harmonized with the relevant IUCN terminology.  
 
Neither the AEWA MoP, nor the committees which support its functioning, have yet 
grappled with the scope and implications of Article III(2)(a). However, the need to produce 
an agreed interpretation of this provision may become more pressing if it is again raised in 
the context of AEWA’s Implementation Review Process, if a proposal is made to amend the 
AEWA Action Plan so as allow increased potential for taking, or if the CMS CoP ultimately 
interprets the Convention’s exceptions in a restrictive manner.  
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Constraints on the Harvest of African-Eurasian Migratory 

Waterbirds 
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I. INTRODUCTION 

In the spring of 1822, a white stork, Ciconia ciconia, was shot and killed on an estate in 
Germany. Hardly a remarkable occurrence, were it not for the fact that this particular bird had 
also been injured in its African wintering grounds – not by a bullet, but by a spear that 
remained embedded in the unfortunate animal during its return to Europe. This Pfeilstörche 
(“arrow stork”1) provided the first tangible proof that European storks migrate as far as 
equatorial Africa.2 Its story also illustrates an early anthropogenic cause of mortality amongst 
migratory birds: deliberate killing by humans in different parts of their range, for a variety of 
motivations and through a variety of methods.  
 
In modern times, the harvesting of waterbirds (that is, their targeted removal, whether live or 
dead, from wild populations3) remains widespread.4 Harvesting has the potential to offer a 
variety of conservation benefits.5 However, it can also have adverse effects on population 
survival if it is poorly managed.6 Because the harvesting of migratory birds along their 
flyways7 has a cumulative impact, ensuring the ecological sustainability of harvest is a 
multilateral endeavor.8 It is therefore unsurprising that, despite unsustainable harvest not 

                                                 
* The author would like to thank Arie Trouwborst and Jonathan Verschuuren for their comments on drafts of 
this article. The author is also grateful to the AEWA and CMS Secretariats for providing access to their 
respective archives, and to Gerard Boere and Colin Galbraith for providing additional materials and information 
regarding AEWA’s history. Finally, thanks are owed to Mikko Alhainen, Kees Bastmeijer, Sergey Dereliev, 
Harm Dotinga, Jennifer Dubrulle, Floor Fleurke, Szabolcs Nagy, David Stroud and Jacques Trouvilliez, 
conversations with whom greatly assisted the author’s thinking when planning this piece. All opinions 
expressed by the author are her own, and any errors or oversights are the sole responsibility of the author. The 
article is a component of a broader PhD project being undertaken at Tilburg University. 
1 A misnomer insofar as the bird was impaled by a spear rather than an arrow.  
2 See further RAGNAR K. KINZELBACH, DAS BUCH VOM PFEILSTORCH (2005) (discussing the history of the 
Pfeilstörche). 
3 Jesper Madsen et al., Guidelines on Sustainable Harvest of Migratory Waterbirds, AEWA Technical Series 
No. 62, 12 (Nov. 2015); see also Niels Kanstrup, Sustainable harvest of waterbirds: a global review, in 
WATERBIRDS AROUND THE WORLD 98, 98 (G.C. Boere et al., eds. 2006) (explaining that “harvest” does not 
include unintentional taking/killing of birds). This article focuses on the harvest of waterbirds themselves rather 
than the harvest of their products (such as eggs or down). Moreover, its focus is on harvest rather than the 
concept of “taking”. Although these terms overlap in content, the latter covers a far broader collection of 
activities than the former (see infra Part IV.A). 
4 Kanstrup, supra note 3, at 100; WETLANDS INT’L, STATE OF THE WORLD’S WATERBIRDS 2010, 13 (2010).  
5 See infra Part II.A. 
6 Id.  
7 A flyway can be defined as “the entire range of a migratory bird species (or groups of related species or 
distinct populations of a single species) through which it moves on an annual basis from the breeding grounds to 
non-breeding areas, including intermediate resting and feeding places as well as the area within which the birds 
migrate”. Gerard C. Boere & David A. Stroud, The flyway concept: What it is and what it isn’t, in WATERBIRDS 
AROUND THE WORLD 40, 40 (G.C. Boere et al., eds. 2006). 
8 See, e.g., Convention on Biological Diversity, Addis Ababa Principles and Guidelines, https://www.cbd.int/ 
sustainable/addis-principles.shtml [hereinafter Addis Ababa Principles] (rational for practical principle 8 
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being the only threat to migratory birds, provisions on killing, capturing and trading have, for 
over a century, featured prominently in bird conservation treaties.9 Given the divergent views 
amongst states (and other stakeholders) concerning the harvest of wild animals,10 it is also 
unsurprising that the negotiation and subsequent application of these provisions have 
sometimes encountered difficulties.  
 
This article focuses on the regulation of harvest by one treaty in particular: the Agreement on 
the Conservation of African-Eurasian Migratory Waterbirds (AEWA).11 AEWA falls within 
the family of legal instruments that have been developed under the Convention on the 
Conservation of Migratory Species of Wild Animals (CMS or Bonn Convention).12 The 
Agreement attempts to coordinate the conservation and sustainable use of migratory 
waterbirds, including the white stork and an additional 254 species, across an Agreement 
Area comprising 119 range states.13 Seventy-nine countries and the European Union (EU) are 
currently parties to the Agreement.14 Whilst not focused exclusively on sustainable harvest, it 
was discussions regarding this issue that initially triggered the decision to develop AEWA15 
and this remains an area in which the Agreement is especially well-positioned to contribute to 
waterbird conservation.16 AEWA’s harvest-related provisions are also the most detailed 
aspect of the Agreement’s legal text and the aspect of the Agreement that has generated the 
most controversy.17  
 
A concern of several countries and hunting organizations during AEWA’s initial drafting was 
that the Agreement would constitute a de facto expansion of the EU Birds Directive,18 
imposing rigid, protectionist restrictions on hunting activities.19 The text that was ultimately 
adopted is, in some respects, considerably less restrictive than that of the Birds Directive.20 
Nevertheless, the Agreement prescribes various prohibitions and other restrictions regarding 
harvest, and concerns are occasionally voiced about these limitations. For instance, aspects of 
these provisions have historically been pointed to by the Russian Federation as presenting a 
                                                                                                                                                        
explaining that the absence of arrangements for international cooperation in controlling the use of transboundary 
biodiversity resources “can lead to each state implementing separate management regimes which, when taken 
together, may mean that the resource is over-utilized”). 
9 This trend began with the first multilateral treaty dedicated to bird conservation: the Convention for the 
Protection of Birds Useful to Agriculture, Mar. 19, 1902, http://www2.ecolex.org/server2neu.php/libcat/ 
docs/TRE/Full/En/TRE-000067.txt.  
10 See infra Part II.B. 
11 Agreement on the Conservation of African-Eurasian Migratory Waterbirds, Jun. 16, 1995, https://www.unep- 
https://www.unep-aewa.org/en/documents/agreement-text (version of Agreement text and Annexes as amended 
at the 7th session of the Meeting of the Parties) [hereinafter AEWA]. 
12 Convention on the Conservation of Migratory Species of Wild Animals, Jun 23, 1979, 1651 UNTS 356 
[hereinafter CMS].  
13 AEWA, supra note 11, annexes 1, 2. 
14 AEWA, Parties and Range States, http://www.unep-aewa.org/en/parties-range-states (last visited Sept. 1, 
2019). 
15 GERARD C. BOERE, THE HISTORY OF THE AGREEMENT ON THE CONSERVATION OF AFRICAN-EURASIAN 
MIGRATORY WATERBIRDS: ITS DEVELOPMENT AND IMPLEMENTATION IN THE PERIOD 1985-2000, WITHIN THE 
BROADER CONTEXT OF WATERBIRD AND WETLAND CONSERVATION 25 (2010). 
16 Melissa Lewis, Migratory Waterbird Conservation at the Flyway Level: Distilling the Added Value of AEWA 
in Relation to the Ramsar Convention, 34 PACE ENVTL. L. REV. 1, 66-68 (2016) (providing an overview of 
AEWA’s role regarding waterbird harvest and commenting that this is “an area in which the Agreement has a 
particularly strong role to play”).  
17 Id.  
18 Directive 2009/147/EC, of the European Parliament and of the Council of 30 November 2009 on the 
conservation of wild birds, 2010 O.J. (L 20) 7 [hereinafter Birds Directive]. 
19 BOERE, supra note 15, at 35, 52. 
20 Examples of where this is the case are provided throughout the article. 
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hurdle to its accession to AEWA.21 Some stakeholders are also of the view that certain 
restrictions are in need of relaxation,22 while others consider aspects of AEWA’s approach to 
be too permissive of harvest.23 Beyond these tensions, difficulties arise insofar as AEWA’s 
harvest-related provisions are extremely complex and, in places, unclear, resulting in 
occasional misunderstanding of, or disagreements over, their meaning.24 A sound 
understanding of AEWA’s restrictions on harvest, and the manner in which these interact 
with one another, is obviously essential. Not only for parties endeavoring to comply with 
their AEWA commitments, but also for the Agreement’s bodies when formulating harvest-
related guidance (whether general or species-specific), when presented with allegations of 
non-compliance, and when determining whether or how to adjust the Agreement’s legal text. 
Such an understanding can also enable non-party range states to more accurately weigh the 
potential costs and benefits of AEWA accession. However, this aspect of AEWA has thus far 
received little attention from legal scholars. 
 
This article seeks, first and foremost, to critically examine the restrictions that AEWA 
prescribes regarding the harvest of migratory waterbirds and the conditions under which 
parties may allow such harvest without violating the Agreement. In doing so, the article 
identifies and suggests potential solutions to various interpretive uncertainties, and further 
highlights both practical hurdles that may be encountered in satisfying the Agreement’s 
requirements and concerns that have been raised regarding aspects of its approach. In light of 
the latter, the article’s second objective is to examine the potential for adjusting AEWA’s 
restrictions on harvest in the future. Given some stakeholders’ initial concerns regarding the 
Birds Directive’s influence on AEWA, the article’s third aim is to identify the ways in which 
the Directive, and the guidance which supports the implementation of both it and its 
counterpart (the EU Habitats Directive25), have influenced AEWA’s approach to harvest 
regulation. Observations regarding this influence are therefore woven throughout the article.   
 
The article builds upon a previous paper in which the author explored various interpretive 
complexities that have arisen from drafters’ attempt to align portions of AEWA’s legal text 
with both the CMS and the Birds Directive.26 It does not attempt to explore in depth the 
extent to which waterbird harvest should be permitted or the objective validity of claims 
regarding the utility of harvest. Rather, it focuses on the extent to which harvest can be 
allowed within AEWA’s existing legal framework and, where pressure exists to adjust this 
approach, the options for doing so if parties ultimately deem it desirable. The article also does 
not aim to assess the extent to which parties’ domestic legislation currently complies with 
AEWA’s harvest-related provisions or the extent to which existing legislation is enforced and 
complied with in practice. Notably, however, parties’ progress in providing legal protection 
for relevant AEWA populations was recently assessed as highly insufficient and has 
consequently been identified as an aspect of the Agreement’s implementation that requires 

                                                 
21 BOERE, supra note 15, at 68. 
22 See infra Part IV.B (discussing hunters’ concerns regarding AEWA’s strict prohibition of the harvest of 
certain populations). 
23 See infra Parts V.B (highlighting a concern raised by the EU regarding AEWA’s acceptance of various 
methods of harvest when used for livelihood purposes), VI.C (discussing some stakeholders’ opposition to 
AEWA’s promotion of the harvest of populations whose abundance is rapidly increasing). 
24 See, e.g., infra Part IV.C.1(2) (exploring the interpretation of AEWA, supra note 11, annex 3 ¶ 2.1.1). 
25 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and 
flora, 1992 O.J. (L 206) 7 [hereinafter Habitats Directive]. 
26 Melissa Lewis, Deciphering the Complex Relationship between AEWA and the Bonn Convention’s Respective 
Exemptions to the Prohibition of Taking, 22 J. INT’L WILDLIFE L. & POL’Y (2019), forthcoming.  
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future prioritization and support.27 As alluded to above, a prerequisite to parties establishing 
adequate AEWA-implementation legislation is that they fully appreciate the Agreement’s 
provisions and their implications for harvest. Finally, the article focuses specifically on the 
harvest of waterbirds, rather than other taxa. It therefore does not delve into AEWA’s 
provisions on fisheries management.28 Nevertheless, several of the Agreement’s provisions 
have implications for the harvest of both waterbirds and other species, and this is noted where 
relevant.  
 
Part II sets the stage for the article’s analysis by providing a brief overview of the 
conservation threats and benefits associated with waterbird harvest, the divergence in states’ 
situations and attitudes concerning harvest, and several key considerations in ensuring that 
the harvest of migratory species is ecologically sustainable. This part of the article further 
presents an overview of sustainable use within the broader context of the Bonn Convention, 
which is relevant, inter alia, because the Convention influences the manner in which several 
of AEWA’s provisions are interpreted. Part III introduces readers to AEWA’s structure and 
provisions, the normative and institutional tools at its disposal and their relevance for 
promoting sustainable harvest. It additionally examines the implications of AEWA’s 
“Fundamental Principles” for the interpretation of the Agreement’s provisions on harvest. 
These principles are especially important for determining the levels of waterbird harvest 
permitted by the Agreement, as well as appropriate regulatory responses in the face of 
uncertainty concerning, inter alia, the extent of harvest and its impacts on waterbird 
populations. The remainder of the article proceeds to unpack the nuances of AEWA’s 
constraints on waterbird harvest. Part IV is dedicated to a discussion of populations in respect 
of which harvest is prohibited in principle (in the sense that AEWA prescribes full legal 
protection); while Part V discusses populations for which harvest is permitted in principle, 
but is subjected to various restrictions aimed at ensuring sustainability. The legal analysis in 
these two parts of the article focuses on the scope of AEWA’s prohibitions and the 
permissible deviations therefrom, and on complications that arise in interpreting, applying, 
and potentially adjusting these. Part VI then examines the circumstances in which waterbird 
harvest either is required by AEWA’s legal text or has been recommended by the 
Agreement’s guidance documents. It highlights the legal considerations that need to be taken 
into account in such instances, and the complexities that have arisen due to states’ more 
onerous obligations under other international instruments. Finally, the article’s conclusions 
are summarized in Part VII.  
 
The article employs standard international law research methodology, identifying relevant 
provisions of AEWA and interpreting these in accordance with the rules codified in the 
Vienna Convention on the Law of Treaties. 29 In interpreting specific provisions, the article 
therefore considers the ordinary meaning of the terms used, in their context and in light of 
AEWA’s object and purpose.30 It further considers the existence of “[a]ny subsequent 
agreement between the parties regarding the interpretation of the treaty or the application of 
its provisions”,31 as reflected in guidance documents that the AEWA Meeting of the Parties 
                                                 
27 UNEP/AEWA Secretariat, Final Report on the Implementation of the AEWA Strategic Plan 2009-2018, 
AEWA/MOP7.10, 11 & 15 (Oct. 5, 2018); UN Environment World Conservation Monitoring Centre [UNEP-
WCMC], Analysis of the AEWA National Reports for the Triennium 2015-2017, AEWA/MOP7.12, 117-18 
(Oct. 5, 2018) (both identifying AEWA Strategic Plan targets that parties’ national reports indicate have not 
been met and for which focus should therefore be a priority). 
28 AEWA, supra note 11, annex 3 ¶¶ 4.3.7-4.3.8. 
29 Vienna Convention on the Law of Treaties, May 22, 1969, 1155 UNTS 331 [hereinafter VCLT]. 
30 Id. art. 31(1). 
31 Id. art. 31(3). 
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(MoP) has adopted by consensus. Where possible, the interpretations derived through this 
approach are confirmed by considering the drafting history of particular provisions,32 as 
reflected in draft versions of the Agreement and the justifications that supported the 
amendments introduced since its adoption. Where a provision has yet to be authoritatively 
interpreted by the AEWA MoP but has been interpreted by the Agreement’s Technical 
Committee or Standing Committee, this provides an indication of the approach that might 
ultimately be agreed by the parties33 and is therefore taken into consideration. Interpretations 
that have been elaborated under other legal instruments using the same terminology as 
AEWA are similarly considered. These are useful insofar as the AEWA MoP, while not 
obliged to align its interpretations with those of other instruments, has often done so in 
practice.34 The article is further informed by relevant social science and ecological literature 
concerning the harvest of waterbirds and other species; by reports on harvest-related 
discussions in AEWA meetings and on parties’ implementation of, and reservations to, the 
Agreement’s provisions; and by the author’s past involvement in a variety of AEWA 
processes. 
 

 
II. BACKGROUND 

Harvest presents both threats and opportunities for waterbird conservation. However, 
variation exists in states’ acceptance of this practice, as well as in the motivations for 
waterbird harvest, the methods through which it is achieved, and the availability of data to 
inform harvest management. Understanding these differences, as well as the potential impacts 
of harvest and the conditions necessary for achieving the sustainable harvest of shared 
species, is important if one is to appreciate AEWA’s current approach to harvest regulation, 
the difficulties that some states encounter in complying with this approach, and the 
arguments that some stakeholders have advanced concerning its adjustment. This part of the 
article therefore provides a basis for interrogating AEWA’s harvest-related provisions by 
briefly outlining the threats and benefits associated with waterbird harvest, the differences in 
states’ situations and approaches concerning harvest, and accepted conditions for ensuring 
that this activity is ecologically sustainable. It also provides a brief overview of the Bonn 
Convention and its position on sustainable use. This is relevant, firstly, because the 
Convention influences the manner in which several of AEWA’s provisions are interpreted 
and, secondly, because it provides a useful indication of the role that ancillary instruments 
within the CMS Family may play in respect of harvest management.  
 

A. Conservation Threats and Benefits Associated with Waterbird Harvest 

There are various ways in which harvest can threaten the conservation of migratory 
waterbirds, justifying the imposition of certain restrictions.  Especially when combined with 
other pressures, the cumulative impacts of harvest can result in overexploitation and have 
other negative effects on the population dynamics of target species. Indeed, history offers 
examples of waterbird species, such as the great auk, Pinguinus impennis, being completely 

                                                 
32 Id. art. 32. 
33 AEWA, supra note 11, art. VII(3) (mandating the Technical Committee to, inter alia, provide both the MoP 
and parties with technical advice, and make recommendations to the MoP concerning AEWA’s 
implementation); AEWA Res. 2.6, Institutional Arrangements: Standing Committee, ¶ 1 (Sep. 25-27, 2002), 
https://www.unep-aewa.org/sites/default/files/document/resolution2_6_0.pdf (mandating the Standing 
Committee to, inter alia, make recommendations to the MoP and carry out interim activities on its behalf). 
34 Examples of this are provided throughout the article.  
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extirpated by overexploitation,35 and unsustainable harvest remains a key driver of population 
decline within AEWA’s Agreement Area.36 
 
Apart from potentially threatening the survival of target populations, harvest can impact non-
target populations from which birds are accidentally taken due to the use of non-selective 
methods or misidentification. An example of the latter is the western palearctic population of 
lesser white-fronted goose, Anser erythropus, whose high mortality is partially attributed to 
accidental shooting by hunters targeting the, visually very similar, greater white-fronted 
goose, Anser albifrons.37 Further, when lead shot is used for hunting in wetlands, this not 
only degrades waterbird habitat, but can result in additional mortality and sub-lethal 
physiological impacts when ingested by waterbirds mistaking it for grit.38 Harvest can also 
cause significant disturbance to waterbirds, which may impact their behavior, distribution and 
population dynamics.39  
 
However, there are also respects in which harvest can make a positive contribution to 
waterbird conservation and thereby further the objectives of conservation treaties, such as 
AEWA. Lethal measures play an important role in controlling non-native species that 
threaten native waterbird populations.40 Harvest may also be necessary to control native 
populations of waterbirds that pose a threat to populations with a poorer conservation status – 
for instance, through predation.41 When appropriately managed, waterbird harvest 
additionally has the potential to generate funding and/or incentives for these species’ 
conservation. For instance, the United States’ Federal Duck Stamp (which hunters are 
required to purchase) has had remarkable success in raising funds for the conservation of 
waterfowl habitat;42 and there are areas in Europe in which arable land has been converted to 
wetlands because of the value of, inter alia, waterfowl harvest.43  
 

B. Dealing with Birds of Different Feathers: The Need to Accommodate States’ 
Divergent Circumstances and Approaches to Conservation while Ensuring that 
Harvest is Ecologically Sustainable 

Although harvest is not inherently detrimental to waterbird conservation, and in some 
instances has the potential to offer conservation benefits, not all states are equally accepting 
of this practice. In her Opening Statement to the first session of the AEWA MoP, the then 
Dutch State Secretary for Agriculture, Nature Management and Fisheries, Geke Faber, 
                                                 
35 BirdLife International, Pinguinus impennis. The IUCN Red List of Threatened Species, 4 (2016), 
https://www.iucnredlist.org/species/22694856/93472944 (explaining that the great auk was driven to extinction 
in the nineteenth century by hunting for its feathers, meat, fat and oil, as well as specimen collecting).   
36 Nina Mikander, The African-Eurasian Migratory Waterbird Agreement. International Conservation and 
Sustainable Use of Migratory Waterbirds, 54 ARCHIV DES VÖLKERRECHTS 505, 512 (2016). 
37 Tim Jones et al., International Single Species Action Plan for the Conservation of the Lesser White-fronted 
Goose (Western Palearctic population), Anser erythropus, AEWA Technical Series No. 36, 29 (Oct. 2008). 
38 GERARD BOERE & TIM DODMAN, THE FLYWAY APPROACH TO THE CONSERVATION AND WISE USE OF 
WATERBIRDS AND WETLANDS: A TRAINING KIT – MODULE 1: UNDERSTANDING THE FLYWAY APPROACH TO 
CONSERVATION 72-72 (2010), http://wow.wetlands.org/Portals/1/documents/tot_resources/2-Module1.pdf; Niels 
Kanstrup et al., Hunting with lead ammunition is not sustainable: European perspectives, 47 AMBIO 846 (2018).  
39 Jesper Madsen & Anthony D. Fox, Impacts of Hunting Disturbance on Waterbirds – A Review, WILDLIFE 
BIOLOGY 193 (1995).  
40 See infra Part VI.A. 
41 See infra Part VI.B. 
42 US Fish & Wildlife Service, Migratory Bird Hunting and Conservation Stamp (last visited Jan. 12, 2019).  
43 Andy J. Green & Johan Elmberg, Ecosystem services provided by waterbirds, 89 BIOLOGICAL REVIEWS 105, 
108 (2014). See further FACE, Biodiversity Manifesto, http://www.biodiversitymanifesto.com/ (last visited Jan. 
12, 2019) (providing examples of European hunters’ contributions to wildlife conservation). 
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described the international community as being made up of “birds of different feathers, 
different characters and different preferences”.44 These differences are especially evident in 
states’ attitudes towards the deliberate killing or capture of wildlife. Indeed, this point was 
also highlighted by Ms Faber, who, after (somewhat controversially) commenting that the 
Netherlands had banned the hunting of most migratory waterbirds and that she would like to 
see similarly strict restrictions in other countries, conceded that other states “have a different 
history and different problems, and that they may therefore choose different solutions”.45 
Dutch law (at least in its restriction of hunting, as opposed to harvest for other purposes) 
takes a largely protectionist approach to conservation,46 rather than one that facilitates, or 
even promotes as a conservation strategy, the harvest of animals at sustainable levels.47 The 
extent to which each country endorses either approach is influenced by a variety of factors, 
such as tradition, culture, and ethics.48 Moreover, in the developing world, ideas about 
integrating protectionist goals with the use of wildlife have evolved in tandem with ideas 
about community-based conservation.49  
 
Not only do states differ in the extent to which they consider the harvesting of wildlife to be 
acceptable, but there is also considerable variation in the purposes for which, and methods 
through which, harvest occurs in different communities. Historically, the primary motivation 
for harvesting waterbirds was to supply food. This remains a significant driver in parts of the 
world, such as the Arctic and the Sahel, where birds are one of the most accessible sources of 
protein and are harvested for subsistence and livelihoods purposes. Other contemporary 
motivations for harvest include cultural, commercial, recreational and management 
incentives, though motivations are seldom exclusive.50 As in the day of the arrow stork, 
harvest also continues to be achieved in a variety of ways, with the use of firearms being the 
primary method in developed countries and the use of other instruments and methods, such as 
nets, traps and snares, being more prevalent in developing countries.51 Notably, however, 
data concerning, inter alia, the types of, and motivations for, waterbird harvest and the 
ecology of these species is more sparse in some regions than in others.52  
 

                                                 
44 UNEP/AEWA Secretariat, Proceedings of the First Session of the Meeting of the Parties to the Agreement on 
the Conservation of African-Eurasian Migratory Waterbirds, 128 (Nov. 6-9, 1999), http://www.unep-
aewa.org/sites/default/files/document/proceedings_0.pdf. 
45 Id.  
46 See, e.g., Nederlandse Organisatie voor Jacht en Grondbeheer, Hunting in the Netherlands, 
https://www.nojg.nl/hunting-in-the-netherlands (last visited Jan. 6, 2019) (explaining that only five species are 
huntable as game in the Netherlands, but that others may be harvested for damage control). See also BOERE, 
supra note 15, at 30, 75-76, 103 (explaining that the Dutch stance regarding hunting led hunting organizations 
to repeatedly express concern regarding the Netherlands’ key role in the development of AEWA).  
47 See generally Jon M. Hutton & Nigel Leader-Williams, Sustainable use and incentive-driven conservation: 
realigning human and conservation interests, 37 ORYX 215 (2003); John G. Robinson, Using ‘sustainable use’ 
approaches to conserve exploited populations, in CONSERVATION OF EXPLOITED SPECIES 485 (John D. Reynolds 
et al. eds., 2001). 
48 Kanstrup, supra note 3, at 100 (discussing the societal elements influencing the political sustainability of 
waterbird harvest). 
49 See generally William Adams & David Hulme, Conservation & Community: Changing Narratives, Policies 
& Practices in African Conservation, in AFRICAN WILDLIFE & LIVELIHOODS: THE PROMISE & PERFORMANCE OF 
COMMUNITY CONSERVATION 9 (David Hulme & Marshall Murphree eds., 2001) (discussing community-based 
approaches to conservation – i.e. bottom-up approaches that involve local communities in, and allow them to 
enjoy the benefits from, wildlife management). 
50 Kanstrup, supra note 3, at 100-101; WETLANDS INT’L, supra note 4, at 14; Madsen et al., supra note 3, at 10 
(all discussing the various motivations for waterbird harvest). 
51 Kanstrup, supra note 3, at 100, 102.  
52 Madsen et al., supra note 3, at 10, 15.  
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One of the challenges facing a treaty such as AEWA, which aims to conserve species whose 
range spans not just multiple countries but multiple continents, is how to accommodate range 
states’ divergent circumstances and approaches to conservation, while ensuring that, to the 
extent that harvest is permitted, it is ecologically sustainable.53 Sustainable harvest does not 
hinge upon all range states taking an identical approach to harvest regulation. It does, 
however, depend upon harvest levels being “adjusted to the capacity of the exploited 
population at any point in time”.54 For migratory populations, the determination of these 
levels needs to be made at the flyway scale, irrespective of jurisdictional boundaries. De 
Klemm and Shine describe these two conditions as “rational management” and “unit 
management”,55 and further emphasize the need for “ecological management”. This third 
condition involves preserving “the ecological conditions that are necessary to the life and 
development of exploited species”,56 and reflects the recognition that it makes little sense to 
rigidly regulate a population’s exploitation without addressing other, potentially more 
significant, drivers of its decline.57 Similar sentiments are echoed in various international 
policy documents. For instance, the Addis Ababa Principles and Guidelines for the 
Sustainable Use of Biodiversity stress the importance of, inter alia, managing natural 
resources at the appropriate spatial scale, monitoring and adjusting their management over 
time, and making “arrangements for international cooperation where multinational decision-
making and coordination are needed”.58   
 

C. The Bonn Convention, its Linkages to AEWA, and the Role of AGREEMENTS 
in controlling and managing harvest 

While AEWA is an independent treaty, an examination of the Agreement’s legal text cannot 
be entirely divorced from that of its parent Convention (see infra Box 1). The Bonn 
Convention supports the conservation of migratory species, firstly, by requiring parties to 
implement specified conservation measures in respect of the endangered migratory species 
listed on Appendix I. 59  The most stringently-framed requirement is that the “taking” of 
animals from Appendix I species (that is, the “taking, hunting, […] capturing, harassing, [or] 
deliberate killing” of such animals and attempts to engage in such conduct60) be prohibited, 
subject to limited exceptions.61  This obligation is incorporated into AEWA for certain 
populations of migratory waterbirds.62 So is the Convention’s definition of “taking”,63 which 

                                                 
53 “Sustainable use” is commonly defined as “the use of components of biological diversity in a way and at a 
rate that does not lead to the long-term decline of biological diversity, thereby maintaining its potential to meet 
the needs and aspirations of present and future generations” (Convention on Biological Diversity, Jun. 5, 1992, 
1760 UNTS 79 [hereinafter CBD], art. 2; AEWA, supra note 11, annex 3 fn 3). As suggested by this definition, 
for harvest to be considered ecologically sustainable, it must cause neither the extinction of a population nor its 
long-term decline (Kanstrup, supra note 3, at 99-100).  
54  Cyrille de Klemm & Clare Shine, Biological Diversity Conservation and the Law: Legal Mechanisms for 
Conserving Species and Ecosystems, IUCN ENVTL. POL’Y & L. PAPER NO. 29, 136 (1993). 
55 Id.  
56 Id. at 137. 
57 See further Cyrille de Klemm, The Problem of Migratory Species in International Law, in GREEN GLOBE Y.B. 
OF INT’L CO-OPERATION ON ENV’T AND DEV. 67, 75-76 (Helge Ole Bergesen & Georg Parmann eds., 1994). 
58 Addis Ababa Principles, supra note 8, principles 4, 7, 8. 
59 See further Melissa Lewis & Arie Trouwborst, Bonn Convention on the Conservation of Migratory Species of 
Wild Animals 1979, in ELGAR ENCYCLOPEDIA OF ENVIRONMENTAL LAW, VOL V: MULTILATERAL 
ENVIRONMENTAL TREATIES 25 (Malgosia Fitzmaurice et al. eds., 2017) (providing a concise overview of the 
CMS).  
60 CMS, supra note 12, art. I(1)(i). 
61 Id. art. III(5). 
62 AEWA, supra note 11, art III(2)(a). 
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is relevant for interpreting several additional provisions of the Agreement. The scope of this 
definition and its implications for harvest are examined in detail in Part IV.A below. 
 
Rather than prescribing specific conservation measures for Appendix II species, the CMS 
requires that parties endeavor to conclude AGREEMENTS in respect thereof.64 AEWA is an 
example of such an instrument.65 The Convention specifies that the object of concluding 
AGREEMENTS is to restore species to, or maintain them at, a “favourable conservation 
status” (FCS).66 This is reflected in AEWA’s provisions.67 The concept of FCS, as defined by 
the CMS, is therefore central to AEWA’s functioning. The implications of this for harvest 
receive further consideration in Part III.C below.  
 
The Bonn Convention also provides guidance on the scope and content of AGREEMENTS, 
calling for each instrument, “[w]here appropriate and feasible”, to provide for, inter alia, 
“measures based on sound ecological principles to control and manage the taking of the 
migratory species”.68 Notably, early discussions on the development of an international 
convention on migratory species envisaged considerably more detailed provisions on this 
issue. For instance, a draft text prepared by the IUCN in 1974 required that ancillary 
instruments provide for the organization of periodical censuses to determine the maximum 
number of animals that could be harvested each year, as well as procedures for dividing this 
quota between range states.69 Such an approach would have been consistent with the 
conditions for sustainable harvest discussed above. However, it ultimately was not reflected 
in the adopted text. Nor was the IUCN’s 1976 suggestion that species for which 
AGREEMENTS have been concluded be removed from Appendix I in order to provide an 
incentive for the conclusion of such instruments and allow them to manage exploitation in a 
sustainable manner.70 Subsequent to the Bonn Convention’s entry into force, its Conference 
of the Parties (CoP) has, however, been prepared to accept the potential for sustainable 
harvest as a justification for excluding populations from Appendix I.71 It has further advised 
that AGREEMENTS should “provide for the sustainable use of species where this is 
consistent with their conservation”72 and acknowledged that “sustainable use (both 
consumptive and non-consumptive) may provide incentives for conservation and restoration 
because of the social, cultural and economic benefits that people could derive from that 
use”.73 Thus, although it requires the strict protection of certain species, the Convention does 
                                                                                                                                                        
63 Id. art. I(2) (providing that the terms defined in art. I(1)(a)-(k) of the CMS “shall have the same meaning, 
mutatis mutandis, in this Agreement”). 
64 CMS, supra note 12, art. IV(3). 
65 AEWA, supra note 11, art. I(3). 
66 CMS, supra note 12, art. IV(3). 
67 E.g., AEWA, supra note 11, art. II(1) (identifying the restoration and maintenance of FCS as one of the 
Agreement’s “Fundamental Principles”). 
68 CMS, supra note 12, art. V(5)(j). 
69 Draft International Convention on the Conservation of Migratory Species, art. V(2)(a)-(b) (draft, Jun. 1974), 
copy on file with author.  
70 Revised Draft of Proposed Convention on the Conservation of Migratory Species of Wild Animals (Draft R. 
1), art. III(7) (Dec. 1976), copy on file with author; Notes on Revision of Draft R.1 (Dec. 1976), copy on file 
with author. 
71 See, e.g., CMS Res. 10.28, Saker Falcon, Falco cherrug (Nov. 20-25, 2011), https://www.cms.int/sites/ 
default/files/document/10_28_saker_courtesy_e_0.pdf (deciding that, in those instances in which the sustainable 
taking of Saker falcons from the wild is possible, parties may request exclusions from the species’ Appendix I 
listing).  
72 CMS Res. 4.4, Strategy for the Future Development of the Convention, annex ¶ 16 (Jun. 7-11, 1994), 
https://www.cms.int/sites/default/files/document/Res4.4_E_0_0.pdf.  
73 CMS Res. 8.1, Sustainable Use (Nov. 20-25, 2005), https://www.cms.int/sites/default/files/document 
/Resolution%208.1%20sustainable%20use%20e.pdf. 
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not advocate an exclusively protectionist approach74 or expect that such an approach be taken 
by its ancillary AGREEMENTS.  
  
 

III. OVERVIEW OF AEWA AND ITS APPROACH TO REGULATING 
WATERBIRD HARVEST 

Although the Bonn Convention does not call for AGREEMENTS to strictly prohibit taking, 
the majority of its ancillary treaties are protectionist in outlook and do not provide detailed 
regulatory regimes to “manage the taking of migratory species”.75 In contrast, AEWA 
prescribes a complex collection of measures for regulating taking and has established 
institutional structures to coordinate their implementation at flyway-level. This part of the 
article briefly introduces readers to the Agreement’s structure and harvest-related provisions, 
and the normative and institutional tools that support these provisions’ implementation. It 
additionally examines the “Fundamental Principles” that inform AEWA’s implementation, 
and their implications for interpreting the Agreement’s restrictions on harvest.  
 

A. AEWA’s Structure and Harvest-related Provisions 

AEWA is structured as a central Agreement text and three annexes, the latter being easier to 
amend than the former.76 The annexes define the area and species to which the Agreement 
applies.77 They also contain a legally binding “Action Plan” and a table (“Table 1”), which 
divides the Agreement’s 255 species into 554 populations and assigns these to particular 
columns and categories according to their conservation status.78 The Agreement text 
identifies the precautionary principle and the maintenance and restoration of favorable 
conservation status (FCS) as fundamental principles79 (see infra Part III.C). Article III further 
prescribes “General Conservation Measures”80 regarding harvest and a variety of other 
issues. These are supplemented by a collection of more detailed conservation commitments, 
described in the Agreement’s Action Plan and applying to populations listed in Table 1.81  
 
The preamble to AEWA’s Agreement text expresses parties’ awareness of the “ecological, 
social, cultural and recreational benefits accruing from the taking of certain species of 
migratory waterbirds”, but additionally emphasizes that any taking of these species “must be 
conducted on a sustainable basis, taking into account the conservation status of the species 
concerned over their entire range as well as their biological characteristics”.82 As this 
preambular language, read with AEWA’s fundamental principles, indicates, the Agreement 
                                                 
74 See also MICHAEL BOWMAN ET AL., LYSTER’S INTERNATIONAL WILDLIFE LAW 538 (2nd ed., 2010) (discussing 
the Bonn Convention’s balancing of protectionist and exploitative approaches). 
75 See Lewis, supra note 26, at fn5 (identifying relevant taking prohibitions in the treaties belonging to the CMS 
family). 
76 AEWA, supra note 11, art. X(4)-(5). 
77 Id. annexes 1 & 2.  
78 Id. annex 3.  
79 Id. art. II. 
80 Id. art. III. 
81 See also Rachelle Adam, Waterbirds, the 2010 Biodiversity Target, and Beyond: AEWA’s Contribution to 
Global Biodiversity Governance, 38 ENVTL L. 87 (2008); Melissa Lewis, AEWA at Twenty: An Appraisal of the 
African-Eurasian Waterbird Agreement and its Unique Place in International Environmental Law 19 J. INT’L 
WILDLIFE L. & POL’Y 22 (2016); Melissa Lewis & Arie Trouwborst, Agreements under the Convention on the 
Conservation of Migratory Species of Wild Animals, in ELGAR ENCYCLOPEDIA OF ENVIRONMENTAL LAW, VOL 
V: MULTILATERAL ENVIRONMENTAL TREATIES 35 (Malgosia Fitzmaurice et al. eds., 2017) (for a more detailed 
overview of AEWA’s legal text and institutional framework). 
82 AEWA, supra note 11, preamble.  
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accepts harvesting as a legitimate use of waterbirds, provided that it occurs sustainably and 
does not jeopardize the maintenance or restoration of FCS. Sustainable use is also explicitly 
entrenched as a legal commitment in AEWA’s Agreement text,83 while the AEWA Action 
Plan repeatedly stresses that, where harvest occurs, it must be sustainable.84 The Action Plan 
also explicitly emphasizes the need to take populations’ full geographic range into account in 
ensuring that harvest is sustainable.85 The implication is that parties must consider the 
cumulative impact of harvest along entire flyways.86  
 
The requirement that use be sustainable applies in respect of all AEWA-listed populations, 
regardless of their individual categorizations. Some other harvest-related provisions in the 
AEWA Action Plan are similarly general in nature. These include requirements concerning 
the phasing out of lead shot for hunting in wetlands, reduction of illegal taking, establishment 
of hunting clubs and organizations, promotion of proficiency tests for hunters, 
implementation of emergency measures (which may need to include temporary hunting 
bans87), and wise and sustainable use of wetlands.88 Note should further be taken of the 
Action Plan’s provisions on research and monitoring, and the relevance of these to waterbird 
harvest. States’ ability to determine sustainable levels of harvest depends on the availability 
of reliable data concerning not only population size,89 but various other factors, such as 
population trends and levels of harvest mortality.90 AEWA’s parties undertake to collect 
various types of data and make it available.91 Admittedly, these obligations are expressed in 
qualified language.92 However, to the extent that the sustainability of harvest cannot be 
ensured without such information, its collection (whether through legal requirements or 
voluntary schemes) is arguably a prerequisite for parties’ compliance with their more 
rigorously-framed obligation to ensure sustainable use. The question of whether it is 

                                                 
83 Id. art. III(2)(b) (providing that parties shall “ensure that any use of migratory waterbirds is based on an 
assessment of the best available knowledge of their ecology and is sustainable for the species as well as for the 
ecological systems that support them”). 
84 E.g. id. annex 3 ¶¶ 2.1.1, 2.1.2 (chapeaux), 2.1.2(b) (see discussion infra Parts IV & V).  
85 Id. annex 3 ¶ 4.1.1 (providing that “Parties shall cooperate to ensure that their hunting legislation implements 
the principle of sustainable use as envisaged in this Action Plan, taking into account the full geographical range 
of the waterbird populations concerned and their life history characteristics” (emphasis added)). Although this 
provision only refers to harvest in the form of hunting, the Agreement’s preambular recognition that the taking 
of migratory waterbirds needs to consider species’ conservation status “over their entire range” informs the 
interpretation of AEWA’s other harvest-related provisions (VCLT, supra note 29, art. 31(2), recognizing that a 
treaty’s preamble forms part of the context relevant for interpreting its provisions). 
86 See also Lydia Slobodian et al., Guidelines on National Legislation for the Protection of Species of Migratory 
Waterbirds and their Habitats, AEWA Technical Series No. 53, 26 (Nov. 2015, 2nd ed.) (advising AEWA’s 
parties that, when drafting legislative provisions on hunting, “it is especially important to remember that the 
taking of birds from migratory populations has a cumulative impact along their flyways” and that “what 
constitutes sustainable take for any one country [therefore] depends on the level of taking in all other range 
states”).  
87 Wetlands Int’l, Guidelines on identifying and tackling emergency situations for migratory waterbirds, AEWA 
Technical Series No. 16, 6 (2005) (discussing shooting bans as a measure to assist waterbirds during extreme 
weather conditions). 
88 AEWA, supra note 11, annex 3 ¶¶ 4.1.4, 4.1.6-4.1.8, 2.3, 3.2.3, 3.3. 
89 Johan Elmberg et al., The scientific basis for new and sustainable management of migratory European ducks, 
12 WILDLIFE BIOL. 121, 123 (2006) (explaining that “knowing the sheer numbers of the different species really 
does not do the job when it comes to forecasting population change or to devising sustainable management 
strategies”).  
90 See generally Madsen et al., supra note 3, part 5. 
91 AEWA, supra note 11, annex 3 ¶¶ 4.1.3, 5.  
92 E.g., id. annex 3 ¶ 4.1.3 (requiring that parties “cooperate with a view to developing a reliable and harmonized 
system for the collection of harvest data” (emphasis added)), ¶ 5.2 (requiring that parties “endeavour to monitor 
the populations listed in Table 1” (emphasis added)).  
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permissible to allow harvest to occur in the absence of reliable data is further explored in the 
discussion of the precautionary principle below.  
 
Beyond these requirements, the AEWA Action Plan prescribes a complex regime of harvest 
restrictions and other protections in respect of the populations listed in Columns A and B of 
Table 1. These are explored in detail in Parts IV and V below (see also infra Box 2). The 
restrictions are similar to those appearing, to varying degrees, in other regional conservation 
instruments. However, there are differences in the level of protection that specific species, or 
biogeographic populations thereof, receive under each instrument.93 This has led to several 
complications, which are touched upon in the course of this article. 
 
 

Box 1: Overview of AEWA’s structure and linkages to the CMS 

 
 
 
 
 
 
 

                                                 
93 See generally Lewis, supra note 81, at 25-26. 
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Box 2: AEWA’s Table 1 categorizations and accompanying restrictions on harvest 
 

Column & Category # of populations* Harvest restrictions 
Col. A, Cat. 1 122 Taking prohibited (para.** 2.1.1) unless para. 

2.1.3’s conditions for exemption are satisfied. 
 

Col. A, Cat. 2 or 3 w/out 
asterisk 

85 Taking prohibited (para. 2.1.1) unless para. 
2.1.3’s conditions for exemption are satisfied. 
 

Col. A, Cat. 2 or 3 with 
asterisk, & Cat. 4 

25 Hunting permitted if sustainable & within the 
framework of an international species action 
plan (ISAP) endeavoring to implement adaptive 
harvest management (AHM) (para. 2.1.1). All 
other taking of birds only permitted if para. 
2.1.3’s conditions for exemption are satisfied. 
 

Col. B, Cat. 1 or 2  155 Taking prohibited during stages of 
reproduction, rearing & return to breeding 
grounds if this would have an unfavorable 
impact on conservation status (para. 2.1.2(a)). 
Certain methods of taking prohibited unless 
sustainable and occurring for livelihood 
purposes (para. 2.1.2(b)), or unless para. 2.1.3’s 
conditions for exemption are satisfied. 
 

Col. C, Cat. 1 167 No dedicated restrictions on taking, but use 
must be sustainable (art. III(2)(b)), such that the 
population is maintained in a FCS (art. II(1)).***  
 

 
*Numbers based on MoP7 amendments (entered into force March 2019). 
**All paragraph numbers refer to relevant provisions of the AEWA Action Plan. 
***In addition to the restrictions explicitly prescribed for each category, a population’s spatial & temporal 
overlap with populations in a higher protection category may necessitate further restrictions in order to protect 
the latter populations.  
 
 
 

B. AEWA’s Normative and Institutional Tools and their Relevance for Waterbird 
Harvest 

Various types of normative instruments have been adopted by AEWA’s MoP to guide parties 
and other stakeholders in implementing the Agreement and inform the interpretation of its 
provisions. These include a Strategic Plan; a dedicated Plan of Action to guide the Strategic 
Plan’s implementation in Africa; a comprehensive series of “Conservation Guidelines”; a 
collection of less detailed, issue-specific resolutions; and several species- or population-
specific international species action plans and management plans (ISAPs and ISMPs).94 The 
sustainable harvest of waterbirds has received considerable attention in this growing body of 
guidance,95 although gaps in data do not currently allow for very precise guidance on all 

                                                 
94 See generally id. at 34-38, 45-47. 
95 See, e.g., AEWA, AEWA Strategic Plan 2019-2027, AEWA/MOP7.15, objective 2 (Oct. 2018), 
https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_15_draft_aewa_sp_2019-2027_en_0.pdf 
[hereinafter AEWA Strategic Plan 2019-2027]; Madsen et al., supra note 3; AEWA Res. 6.4, Conservation and 
Sustainable Use of Migratory Waterbirds (Nov. 9-14 Nov., 2015), http://www.unep-aewa.org/sites/default/ 
files/document/aewa_mop6_res4_cons_sust_use_mwb_en.pdf. 
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harvest types occurring in the Agreement Area.96 The Agreement and its partners have also 
established a variety of mechanisms to support, coordinate and monitor parties’ 
implementation of their AEWA commitments. These include, for instance, International 
Species Working Groups;97 an online tool to assist parties in identifying the AEWA-protected 
species occurring in their territories and look-alikes thereof;98 and an Implementation Review 
Process (IRP) for assessing instances of alleged non-compliance.99 In recognition of the need 
for sustainability to be achieved through participatory approaches,100 AEWA’s various 
institutions are relatively inclusive in nature, providing platforms for cooperation and trust-
building between, inter alia, governments, the international conservation and hunting 
communities, and the scientific community.101  
 
An especially noteworthy aspect of AEWA’s work is its increasing emphasis on adaptive 
harvest management (AHM) as a means of ensuring that the harvest of waterbirds is 
sustainable. AEWA defines AHM as “the periodic process of setting hunting regulations 
based on a system of population and habitat monitoring, harvest-level recording, data 
analysis and defining regulatory options”.102 The Agreement’s Action Plan103 and the various 
AEWA guidance documents104 recognize flyway-level AHM as being appropriate for certain 
waterbird populations, and that ISAPs and ISMPs provide suitable frameworks for achieving 
this. The utility of, and controversies that have arisen involving, both types of plans are 
canvassed in Parts IV and V below. Thus far, the Agreement’s efforts to implement AHM 
have focused on populations of European geese, for which the process is currently supported 
by an AEWA European Goose Management Platform (EGMP).105 The EGMP’s primary 
coordinating and decision-making body is the European Goose Management International 
Working Group (EGM IWG), which meets annually to make decisions concerning the 
conservation and management of populations within its remit. These include decisions on 
harvest quotas and their division between states. The scientific analysis and proposals on 

                                                 
96 Madsen et al., supra note 3, at 6, 10. 
97 AEWA, AEWA International Species Working Groups (ISWG), https://www.unepaewa.org/en/workinggroup 
/aewa-international-species-working-groups-iswg (last visited Jan. 13, 2019). 
98 Critical site network, Guidance, http://csn-tool.herokuapp.com/en/guidance (last visited Jan. 13, 2019). 
99 AEWA Res. 4.6, Establishment of an Implementation Review Process (Sep. 15-19, 2008), http://www.unep-
aewa.org/sites/default/files/document/res4_6_establishment_irp_final_0.pdf. 
100 See, e.g., Addis Ababa Principles, supra note 8, principle 9 (explaining the importance of applying an 
“interdisciplinary, participatory approach […] at the appropriate levels of management and governance related 
to use”). 
101 For instance, membership of the AEWA Technical Committee is reserved not only for regional and thematic 
experts (including experts in game management and rural economics), but also for three NGOs (AEWA, supra 
note 11, art VII(1)). One of the Committee’s NGO members is the International Council for Game and Wildlife 
Conservation (CIC), whose mission is to promote conservation through sustainable use, including hunting 
(International Council for Game and Wildlife Conservation, http://www.cic-wildlife.org/who-we-are/the-cic/, 
last visited Jan. 12, 2019). The international conservation and hunting communities are also represented via 
observers in AEWA’s other institutions and processes. See further Mikander, supra note 36, at 522 
(commenting that AEWA “has managed to establish inter-governmental yet inclusive and transparent processes, 
through which potentially contentious issues can be addressed and tackled by involving all stakeholders and 
acting on the basis of best available scientific knowledge and the precautionary principle”). 
102 AEWA, supra note 11, annex 3 fn 4.  
103 Id. annex 3 ¶ 2.1.1 (allowing certain populations to be hunted within the framework of ISAPs through which 
parties “endeavour to implement the principles of adaptive harvest management”). 
104 See, e.g., AEWA Strategic Plan 2019-2027, supra note 95, target 2.4; Madsen et al., supra note 3, part 6. 
105 See AEWA, European Goose Management Platform, http://egmp.aewa.info/ (last visited Jan. 12, 2019).  
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which the EGM IWG’s decisions are based are provided by an EGMP Data Centre, which 
also coordinates an International Modelling Consortium.106  
 
As reflected in Part II’s descriptions of the negotiation of the CMS and of de Klemm and 
Shine’s interwoven concepts of rational management and unit management, the need for a 
coordinated and adaptive approach to managing the harvest of migratory species has long 
been recognized. Indeed, a protocol for the AHM of waterfowl has been in place in the 
United States since the mid-1990s107 and calls have gradually emerged for a similar system to 
be introduced in Europe.108  However, many wildlife managers have historically held the 
view that such an approach could not be successfully implemented in the European context 
due to, inter alia, the number of countries, languages and hunting traditions involved; 
variations in countries’ approaches to hunting regulation; and the fact that Europe’s 
monitoring programs for waterbirds are not as advanced as those in North America.109 
AEWA’s efforts in respect of geese consequently represent the first attempt to achieve 
flyway-level AHM in Europe.110 These efforts have the potential to assist states in satisfying 
both their AEWA commitments and their sustainable use obligations under other legal 
instruments111 that lack similarly advanced platforms for coordinating data-collection and 
analysis, information-sharing and decision-making.112  

 
C. AEWA’s Fundamental Principles and their Relevance for Waterbird Harvest 

 
1. Maintaining or restoring favorable conservation status 

Per Article II(1) of AEWA’s Agreement text, parties commit to taking “co-ordinated 
measures to maintain migratory waterbird species in a favorable conservation status or to 

                                                 
106 See further AEWA, Report of the EGMP Secretariat and Data Centre (2017/2018), 
AEWA/EGMIWG/3.3/Rev.1 (Jun. 6, 2018), http://www.unepaewa.org/sites/default/files/document/AEWA_ 
EGM_IWG_3_3_Sec_DC_report_Rev.1.pdf (providing a more detailed description of the EGMP’s institutional 
structure and functioning). 
107 See generally Fred A. Johnson et al., Mutilevel Learning in the Adaptive Management of Waterfowl 
Harvests: 20 Years and Counting, 39 WILDLIFE SOCIETY BULLETIN 9 (2015).   
108 E.g., Elmberg et al., supra note 89, at 125 (calling, in 2006, for the introduction of adaptive harvest 
management for European duck populations). 
109 James D. Nichols et al., Adaptive harvest management of North American waterfowl populations: a brief 
history and future prospects, 148 J. ORNITHOL. 343, 347-348 (2007) (also providing arguments to counter these 
concerns).  
110 See further Mikander, supra note 36, at 514-516 (discussing AEWA’s efforts to support the AHM of conflict 
species); Jesper Madsen et al., Implementation of the first adaptive management plan for a European migratory 
waterbird population: The case of the Svalbard pink-footed goose Anser brachyrhynchus, 46 AMBIO 275 (2017) 
(discussing AEWA’s first test case in AHM). 
111 E.g. Convention on the Conservation of European Wildlife and Natural Habitats, Sept. 19, 1979, ETS 104, 
art. 7(2) [hereinafter Bern Convention] (requiring that “[a]ny exploitation of wild fauna specified in Appendix 
III shall be regulated in order to keep the populations out of danger, taking into account the requirements of 
Article 2”). If this approach is ultimately extended beyond Europe, it will also have the potential to support 
implementation of such instruments as the African Convention on the Conservation of Nature and Natural 
Resources, Jul. 11, 2003, art. IX(3)(b)(iii), https://au.int/sites/default/files/treaties/7782-treaty-0029_-_revised_ 
african_convention_on_the_conservation_of_nature_and_natural_resources_e.pdf [hereinafter Revised African 
Convention] (e.g. art. IX(2)(b) requiring that harvestable populations be managed in a sustainable manner); and 
the Convention on the Conservation of Wildlife and their Natural Habitats in the Countries of the Gulf 
Cooperation Council, Dec. 30, 2011, http://nshr.org.sa/en/wp-content/uploads/2014/01/1274593978.pdf (e.g. 
art. 3(1)(C) requiring that any exploitation of Appendix III species be done in a rationalized way that does not 
threaten the species’ survival or existence in nature).   
112 See also infra Part VI.C (discussing AEWA’s potential to assist EU Member States in satisfying certain 
requirements of the Birds Directive). 
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restore them to such a status”. It is to this end that parties shall apply the measures prescribed 
by Article III and the Agreement’s Action Plan.113 It is implicit from this provision that the 
harvesting of migratory waterbirds not be allowed to occur in a manner or at a level that 
would either impair the prospect of restoring FCS or deteriorate conservation status to an 
extent that it becomes unfavorable. This fundamental principle is explicitly reflected in 
several of the harvest-related provisions discussed in Parts IV-V below, and informs the 
interpretation of all of parties’ conservation commitments under the Agreement. Given the 
relevance of FCS in the context of harvest-regulation, this section briefly examines the scale 
at which FCS must be achieved and the manner in which this concept is defined. 
 
Article II(1) of AEWA refers to the FCS of “species”. However, it is clear from the definition 
of “migratory species” (articulated in the CMS and endorsed by AEWA) that “species” 
should be interpreted broadly to refer to the entire population, or any geographically separate 
part of the population, of any species or lower taxon of waterbirds.114 In those instances in 
which a species’ range extends beyond AEWA’s Agreement Area, parties’ ability to restore 
or maintain the conservation status of its global population is obviously limited. Aspects of 
AEWA’s design and guidance documents consider species’ global conservation status and 
reflect the need for parties to contribute to ensuring that this is favorable. 115 However, the 
Agreement’s emphasis is on securing FCS within the AEWA range – more specifically, at the 
level of the populations identified in Table 1.116  
 
A question arises concerning whether FCS must additionally be achieved at the level of 
individual states parties. In the absence of a framework to coordinate range states’ 
contributions to the restoration or maintenance of FCS, an argument can potentially be made 
that such a requirement is necessary for holding states individually accountable and 
preventing them from hiding behind the performance of others.117 It would, however, appear 
to be unnecessary if an ISAP or ISMP is in place and parties have agreed upon each range 
state’s expected contribution to maintaining or restoring FCS at flyway-level. Indeed, the 
AEWA Technical Committee has previously supported the interpretation that, “[i]n the 

                                                 
113 AEWA, supra note 11, art. II(1). 
114 Id. art. I(2), read with CMS, supra note 12, art. I(1)(a) (defining migratory species to mean “the entire 
population or any geographically separate part of the population of any species or lower taxon of wild animals, a 
significant proportion of whose members cyclically and predictably cross one or more national jurisdictional 
boundaries”).  
115 E.g. infra Part IV.B (discussing AEWA’s consideration of species-level assessments in its categorization of 
Table 1 populations); AEWA Strategic Plan 2019-2027, supra note 95, at 7 (explaining that the Plan’s goal is to 
“maintain migratory waterbird species and their populations in a favourable conservation status or to restore 
them to such a status throughout their flyways”). Note also that the conservation status of global populations is 
identified as an indicator for assessing the success of several AEWA ISAPs, some of which were developed in 
cooperation with the CMS so as to provide frameworks for conservation beyond AEWA’s Agreement Area. 
See, e.g., James A. Robinson & Baz Hughes, International Single Species Action Plan for the Conservation of 
the Ferruginous Duck Aythya nyroca, CMS Technical Series No. 12, AEWA Technical Series No. 7, 31 (Jun. 
2006).  
116 AEWA, supra note 11, annex 3 ¶ 2.1.2 (providing that the object of regulating the taking of birds and eggs of 
Column B populations is “to maintain or contribute to the restoration of those populations to a favourable 
conservation status”), ¶ 2.1.2(a) (requiring parties to prohibit taking during specified periods “if the taking has 
an unfavourable impact on the conservation status of the population concerned”), ¶ 2.2.2 (requiring the 
preparation and implementation of ISAPs for certain Table 1 populations “with a view to improving their 
overall conservation status”). See also AEWA Strategic Plan 2019-2027, supra note 95, at 7-8 (in which the 
purpose-level indicators for assessing the Plan’s success focus on the status of Table 1 populations). 
117 See also Arie Trouwborst et al., Interpreting ‘favourable conservation status’ for large carnivores in 
Europe: how many are needed and how many are wanted? 26 BIODIV. CONSERV. 37, 59-52 (2017) (unpacking 
this argument in detail in the context of the EU Habitats Directive). 
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context of AEWA Species Action and Management Plans, the FCS should be defined at the 
flyway level based on separate assessments for the breeding, staging and non-breeding areas 
and the status of the population should be assessed based on the most limiting part of the 
annual cycle”. It has further advised that “[e]ach Principal Range State’s contribution to 
maintaining or restoring FCS should also be specified and agreed in the context of these 
plans”.118  
 
Turning from the scale to the meaning of FCS, the following definition of this term is 
provided by the CMS and also applies to AEWA:119  

 
  "Conservation status" will be taken as "favourable" when: 

1. population dynamics data indicate that the migratory species is maintaining itself on a long-
term basis as a viable component of its ecosystems; 

2. the range of the migratory species is neither currently being reduced, nor is likely to be 
reduced, on a long-term basis; 

3. there is, and will be in the foreseeable future sufficient habitat to maintain the population of 
the migratory species on a long-term basis; and 

4. the distribution and abundance of the migratory species approach historic coverage and levels 
to the extent that potentially suitable ecosystems exist and to the extent consistent with wise 
wildlife management[.] 
 

This definition includes parameters concerning population dynamic, range, habitat, and 
historic coverage and levels, all of which must be satisfied for a population to be considered 
to have a FCS. Harvest can therefore contribute to a population’s conservation status 
becoming unfavorable if it results in contractions of the population’s range (e.g. by causing 
the abandonment of traditional sites) or severely degrades its habitat. Of particular relevance, 
however, are those components of the definition relating to population size (i.e. parts 1 and 
4). These are crucial for determining permissible levels of harvest, whether with the objective 
of recovery or sustainable management. A distinction must be made between the minimum 
population size that is needed to satisfy the legal requirement of FCS (the so-called 
“favorable reference population”) and the population size that is wanted once FCS has been 
surpassed. The legal implications of limiting population numbers on the basis of the latter are 
considered in Part VI.C below. A variety of socio-economic factors will inevitably influence 
the population size considered to be desirable. Importantly, however, considerations of a 
social, cultural or economic nature are not reflected in the first three elements of the FCS 
definition,120 which instead prioritize ecological considerations.  
 
Despite defining FCS, the CMS does not provide clear criteria to guide the application of this 
definition in practice. The Convention’s CoP has agreed that taxa assessed as “Extinct in the 
Wild”, “Critically Endangered”, “Endangered”, “Vulnerable”, or “Near Threatened” using 
the IUCN Red List criteria meet the Convention’s definition of “unfavourable conservation 
status”.121 This interpretation is also reflected in several AEWA ISAPs, which identify 
species’ removal from these Red List categories as being an indicator that FCS has been 
                                                 
118 AEWA Technical Committee [hereinafter AEWA TC], Guidance on the Interpretation of Favourable 
Conservation Status in the Context of Setting Population Targets for AEWA International Species Action and 
Management Plans, AEWA/GGMPWS Inf.1.3, ¶¶ 2, 14 (2017) (emphasis added). 
119 AEWA, supra note 11, art. I(2); read with CMS, supra note 12, art. I(1)(c). 
120 Regarding the definition’s fourth element, the consideration of socio-economic factors is arguably 
encompassed by the concept of “wise wildlife management”. 
121 CMS Res. 11.33(Rev. COP12), Guidelines for Assessing Listing Proposals to Appendices I or II of the 
Convention, annex 1 ¶ 4(c) (Oct. 23-28, 2017), https://www.cms.int/sites/default/files/document/cms_cop12_ 
res.11.33%28rev.cop12%29_e.pdf.  



 18 

restored.122 However, neither the CMS CoP nor the AEWA MoP has done much to elucidate 
the four components of the FCS definition123 so as to inform the process of identifying, inter 
alia, favorable reference populations. In the absence of an agreed position from the MoP, the 
AEWA Technical Committee has endorsed guidance to facilitate the setting of population 
targets.124 The development of this guidance was informed by, inter alia, the existing 
guidance,125 and academic literature,126 on operationalizing FCS in the context of the EU 
Habitats Directive.127 Notably, the Technical Committee’s guidance has thus far only been 
applied in the management planning processes for two species of geese.128 The document was 
not intended to provide exhaustive guidance on all elements of FCS and it is envisaged that it 
will be adjusted in the future based on the practical experience gained with these two 
species.129 Until such time that a more detailed interpretation is developed, the compilers of 
AEWA ISAPs have been advised to “follow the key concepts and approaches presented in 
the explanatory notes and guidelines under the EU Habitats Directive Article 17”.130 
 
Despite not presenting a definitive interpretation, several aspects of the Technical 
Committee’s guidance are worth noting for the purposes of this article. Regarding the first 
component of the FCS definition, the guidance recognized the abovementioned distinction 
between identifying favorable reference populations and defining upper targets for population 
size, and provided that, while the latter may require societal compromises to balance various 

                                                 
122 See, e.g., Robinson & Hughes, supra note 115, at 31 (identifying the ferruginous duck’s removal from the 
IUCN Red List as an objectively verifiable indicator that the goal of restoring this species to FCS has been 
achieved). Note also that, as a proxy for the more complicated definition of FCS, the drafters of AEWA’s 
triennial Conservation Status Review have considered populations listed in Category 1 of Column B, or in 
Column C, of AEWA’s Table 1 to have a FCS. Szabolcs Nagy & Tom Langendoen, Report on the Conservation 
Status of Migratory Waterbirds in the Agreement Area, AEWA/MOP7.14 Corr. 1, 52 (Oct. 2018, 7th ed.), 
https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_14_CSR7_with_annexes_en_corr1_0.pdf. 
123 The only aspect of the FCS definition for which the CoP and MoP have adopted a more detailed 
interpretation is its fourth component. See CMS Res. 12.21, Climate Change and Migratory Species, ¶ 9 (Oct. 
23-28, 2017), https://www.cms.int/sites/default/files/document/cms_cop12_res.12.21_climate-change_e.pdf; 
AEWA Res. 7.9, Climate Resilient Flyways, ¶ 10 (Dec. 4-8, 2018), https://www.unep-aewa.org/sites/ 
default/files/document/aewa_mop7_9_climate_en.pdf (both agreeing that conservation action will increasingly 
need to be taken not only within but also beyond migratory species’ historic ranges in order to ensure FCS). 
Note, however, that this interpretation was agreed with climate-induced range shifts in mind and that questions 
remain concerning how to determine FCS in respect of populations whose distributions are expanding beyond 
their historic coverage. 
124 AEWA TC, supra note 118. 
125 Douglas Evans & Marita Arvela, Assessment and reporting under Article 17 of the Habitats Directive: 
Explanatory Notes & Guidelines for the period 2007-2012, 15-26 (Jul. 2011), https://circabc.europa.eu/ 
sd/a/2c12cea2-f827-4bdb-bb56-3731c9fd8b40/Art17-Guidelines-final.pdf (discussing the use of favorable 
reference values for population size, range and habitat in assessing conservation status). 
126 See in particular Yaffa Epstein et al., A Legal-Ecological Understanding of Favorable Conservation Status 
for Species in Europe, 9(2) CONSERVATION LETTERS 81 (2016); Yaffa Epstein, Favourable Conservation Status 
for Species: Examining the Habitats Directive’s Key Concept through a Case Study of the Swedish Wolf, 28 J. 
ENV’L L. 221 (2016); Trouwborst et al., supra note 117. 
127 There is considerable overlap between the Habitats Directive’s definition of FCS and that used by AEWA, 
since the Directive’s definition was derived from the first three portions of the CMS definition (see Epstein et 
al., supra note 126, at 85). 
128 AEWA TC, supra note 118, fn 1. See also infra Part VI.C. 
129 Id.  
130 Wetlands Int’l, Draft Revised Format and Guidelines for AEWA International Single and Multi-species 
Action Plans, AEWA/MOP7.22, fn 5 (Sep. 2018), https://www.unep-aewa.org/sites/default/files/document/ 
aewa_mop7_22_draft_rev_format_issaps_msaps_en_0.pdf (adopted through AEWA Res. 7.5, Adoption, 
Revision, Retirement, Extension and Implementation of International Species Action and Management Plans, ¶ 
15 (Dec. 4-8, 2018), https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_5_speciesplans_ 
en.pdf). 
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types of impacts, “cultural, economic and recreational requirements cannot undermine the 
prospective of a population to remain a viable component of the ecosystem”.131 It further 
advised that the favorable reference population must exceed the minimum viable 
population,132 but need not necessarily be set at carrying capacity,133 which is more relevant 
for defining hypothetical maximum population sizes.134 The guidance additionally provided 
that, “[t]o consider the population dynamic being favourable, the population trend should 
indicate that the population will not decline below the [favorable reference population] in the 
foreseeable future”.135  
 
As regards the fourth component of the FCS definition, assessing whether a population’s 
abundance approaches historic levels is complicated by both limitations in historical data136 
and the definition’s failure to identify a baseline year.137 The ordinary meaning of “historic” 
indicates that any baseline used must at least fall prior to the date on which AEWA entered 
into force (1999). However, this is not especially helpful insofar as it allows for the arbitrary 
selection of baseline population sizes and fails to account for population declines that 
occurred prior to the baseline year. The guidance endorsed by the Technical Committee in the 
goose management context did not identify a particular baseline year, but highlighted the 
need to consider historic abundance when determining favorable reference populations, and 
emphasized the relevance of population declines that occurred before the entry into force of 
the CMS (this being the instrument in which the definition of FCS was first agreed).138 It 
further recognized that the requirement that abundance approach historic levels is not 
absolute. Rather, this requirement is qualified by the existence of suitable ecosystems and the 
demands of wise wildlife management, which the Technical Committee interpreted to mean 
“sustainable” wildlife management.139  
 
Notably, the fourth part of the FCS definition is not the same as a “stand still” clause, such as 
that appearing in Article 13 of the Birds Directive.140 Depending on the population 
concerned, and its historic fluctuations in size, it may therefore be permissible to set a 
favorable reference population (and any associated minimum population target) at a number 
that is lower than the size of the population at the time AEWA entered into force. However, 
the need to ensure compliance with other legal instruments is taken into account in the 
                                                 
131 AEWA TC, supra note 118, ¶ 6. 
132 Id. ¶ 3 (further advising that the minimum viable population be “defined in a way that the probability of 
extinction of the population within 100 years is less than 1%”). 
133 I.e. the maximum population size that can be sustained by the habitat indefinitely. 
134 AEWA TC, supra note 118, ¶ 5.  
135 Id. ¶ 8.  
136 See, e.g., Anthony D. Fox & Jesper Madsen, Threatened species to super-abundance: The unexpected 
international implications of successful goose conservation 46 AMBIO 179, 181 (2017) (observing that “it is 
extraordinarily difficult to assess the population size of many goose populations before the middle of the last 
century”). 
137 See also Arie Trouwborst, Transboundary Wildlife Conservation in A Changing Climate: Adaptation of the 
Bonn Convention on Migratory Species and Its Daughter Instruments to Climate Change, DIVERSITY 258, 279 
(2012) (observing that the notion of historic coverage is problematic for the CMS regime “because it is not at all 
apparent what time period is meant by the term ‘historic’”).  
138 AEWA TC, supra note 118, ¶ 4   
139 Id. 
140 “Application of the measures taken pursuant to this Directive may not lead to deterioration in the present 
situation as regards the conservation of the species of birds referred to in Article 1.” See also Arie Trouwborst, 
Weidevogels en de Europese en international verplichtingen van Nederland: een juridische analyse, report for 
Vogelbescherming (2016) (explaining that this provision appears to require that EU Member States allow 
neither a population’s size nor the diversity and area of its habitats to become deteriorated compared to the 
situation when the Directive entered into force).  
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development of AEWA ISAPs and ISMPs.141 Provisions such as Article 13 of the Birds 
Directive may consequently influence which year is used as a baseline within the framework 
of a particular plan.  
 

2. The precautionary principle 

Decisions regarding the management and conservation of populations of animals are 
characterized by various types of uncertainty.142 Uncertainties of particular relevance for 
harvest regulation include those resulting from gaps in data about particular populations of 
species, the levels at which they are harvested, and the manner in which they respond to 
harvest (e.g. whether harvest is additive or compensatory to other sources of mortality143); 
those resulting from variation in features of the environment that affect the abundance of 
animal populations; and those regarding the harvest rates that will result from a particular 
regulatory approach.144 Some types of uncertainty are temporary and can be reduced over 
time through the collection of additional data, as is required of states by AEWA and various 
other international instruments. However, policy decisions often need to be made before such 
information is available145 and not all types of uncertainty can be resolved through improved 
research and monitoring.146  
 
Given the uncertainties associated with regulating waterbird harvest, Dodman and Boere 
emphasize the importance of the precautionary principle in this context. They comment that 
“[i]f there is one field where the precautionary principle on wise use should be applied, then 
it is with the taking of waterbirds throughout the AEWA area”.147 Indeed, one of the 
fundamental principles on which AEWA is based is that parties “should take into account the 
precautionary principle”.148 What, however, are the consequences of this provision for 
harvest management? 
 
The precautionary principle can be defined in numerous ways, “having strong and weak 
versions and a range in between”.149 AEWA’s legal text fails to specify what the principle 
means in the context of the Agreement. The only AEWA guidance to explicitly define the 
precautionary principle does so in relation to infrastructural developments, describing the 

                                                 
141 See infra Part VI.C. 
142 Nichols et al., supra note 109, at 344.  
143 In other words, whether populations compensate for losses from harvest through reduced non-harvest 
mortality. 
144 See further Nichols et al., supra note 109, at 344; Johnson et al., supra note 107, at 10. 
145 Such an approach does not appear to be precluded by AEWA insofar as art. III(a)(b) of the Agreement text 
requires that the use of waterbirds be “based on an assessment of the best available knowledge of their ecology” 
(emphasis added), accepting that decisions regarding use may be based on incomplete knowledge.   
146 See further Annecoos Wiersema, Uncertainty, Precaution, and Adaptive Management in Wildlife Trade, 36 
MICHIGAN J. INT’L L. 375, 386-387 (2015). 
147 TIM DODMAN & GERARD BOERE, THE FLYWAY APPROACH TO THE CONSERVATION AND WISE USE OF 
WATERBIRDS AND WETLANDS: A TRAINING KIT – MODULE 2: APPLYING THE FLYWAY APPROACH TO 
CONSERVATION 25 (2010), http://wow.wetlands.org/Portals/1/documents/tot_resources/3-Module%202.pdf. 
148 AEWA, supra note 11, art. II(2). 
149 Wiersema, supra note 146, at 389. Compare, e.g., Agreement on the Conservation of Albatrosses and Petrels, 
Jun. 19, 2001, 58 UNTS 257, art. II(3) (incorporating a relatively weak version of the precautionary principle: 
“where there are threats of serious or irreversible adverse impacts or damage, lack of full scientific certainty 
shall not be used as a reason for postponing measures to enhance the conservation status of albatrosses and 
petrels”); CMS Res. 11.33, supra note 121, ¶ 3 (resolving, in the context of species’ listing, that “in case of 
uncertainty regarding the status of a species, the Parties shall act in the best interest of the conservation of the 
species concerned and, when considering proposals to amend Appendix I or II, adopt measures that are 
proportionate to the anticipated risks to the species”). 
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principle as “[p]rudent action which avoids the possibility of irreversible environmental 
damage in situations where the scientific evidence is inconclusive but the potential damage 
could be significant”. 150 The same, relatively strong,151 definition should logically be applied 
in respect of other potentially harmful activities of relevance to the Agreement. The 
definition itself provides no indication of what constitutes “prudent action” in the face of 
uncertainty regarding the impacts of harvest. However, the AEWA MoP has occasionally 
provided guidance on how to act prudently in particular situations. For instance, even a small 
harvest during the stages of reproduction, rearing and return to breeding grounds has the 
potential to have disproportionate effects on a breeding population. The Agreement’s 
Guidelines on Sustainable Harvest of Migratory Waterbirds therefore advise that, in the 
absence of sufficient data to determine whether taking will have an unfavorable impact 
during this sensitive period, taking should be prohibited.152 While this particular example 
promotes a protectionist approach, it should not be assumed that an application of the 
precautionary principle will always support the prohibition of harvest.153 The decline of 
wildlife populations can be driven by a wide variety of threats and there are instances in 
which some of these might be exacerbated by harvest prohibitions154 - especially if these fail 
adequately to consider the economic, social, political and cultural factors at play and their 
influence on human responses to particular approaches to wildlife management.155 In 
determining the most effective precautionary action, a range of available strategies, and the 
potential threats and benefits of each, should therefore be considered.156  
 
A further question arises concerning the legal implications of an AEWA party not taking 
precautionary measures when faced with uncertainty regarding the impacts of harvest. 
AEWA’s reference to the precautionary principle is preceded by the phrase “should take into 
account”, rather than the more legally rigorous “shall apply”. It follows that a party’s failure 
to apply, or even consider, the principle will not in itself constitute a contravention of the 
Agreement.157 That said, if a party’s failure to act prudently ultimately has an unfavorable 
                                                 
150 Graham Tucker & Jo Treweek, Guidelines on how to avoid, minimize or mitigate impact of infrastructural 
developments and related disturbance affecting waterbirds, AEWA Technical Series No. 26, 37 (Sept. 2008).  
151 Although the definition identifies a high threshold before the application of precaution (referring to 
“irreversible” and “significant” damage), it is stronger than some other formulations insofar as it actually calls 
for precautionary measures, as opposed to simply requiring that lack of scientific certainty not be used as a 
reason to delay them. Note also that AEWA’s guidance promotes an especially rigorous application of the 
principle in some contexts, by encouraging states to place “the onus of proof on those proposing to undertake an 
activity to demonstrate or provide reliable evidence that there will be no environmental harm” (see id. at 11). 
152 Madsen et al., supra note 3, at 22 (discussing the precautionary principle in the context of AEWA, supra 
note 11, annex 3 ¶ 2.1.2(b)). 
153 Rosie Cooney, The Precautionary Principle in Biodiversity Conservation and Natural Resource 
Management: An issue paper for policy-makers, researchers and practitioners, IUCN Policy & Global Change 
Series No. 2, 5-6 (2004); Arie Trouwborst, PRECAUTIONARY RIGHTS AND DUTIES OF STATES, ch 7 (2006) (both 
explaining that the principle does not automatically call for any particular regulatory measure, and that 
precautionary responses should be tailored to the circumstances of each case). 
154 Cooney, supra note 153, at 27-28, 32-34; Rosie Cooney & Barny Dickson, Precautionary Principle, 
Precautionary Practice: Lessons and Insights, in BIODIVERSITY & THE PRECAUTIONARY PRINCIPLE: RISK AND 
UNCERTAINTY IN CONSERVATION AND SUSTAINABLE USE 287, 295 (Rosie Cooney & Barney Dickson eds. 
2005). See also Trouwborst, supra note 153, at 184-187 (providing a more general discussion on choosing 
between one risk and another when applying the precautionary principle). 
155 Tonie O. Balangue, The Precautionary Approach and Local Livelihoods: A Study of a Protected Landscape 
and Seascape in the Philippines, in BIODIVERSITY & THE PRECAUTIONARY PRINCIPLE: RISK AND UNCERTAINTY 
IN CONSERVATION AND SUSTAINABLE USE 237, 248 (Rosie Cooney & Barney Dickson eds., 2005). 
156 Cooney & Dickson, supra note 154, at 295. 
157 See, e.g., Sylvia Bankobeza et al., International Environmental Diplomacy and Negotiations, in 
INTERNATIONAL ENVIRONMENTAL LAW-MAKING AND DIPLOMACY: INSIGHTS AND OVERVIEWS 83, 92 (Tuomas 
Kuokkanen et al., eds 2016) (explaining that the word “should” in treaty negotiations means that “an action is 
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impact on an AEWA population’s conservation status, this will likely contravene one of 
parties’ more substantive and rigorous AEWA obligations. Despite Article II(2)’s hortatory 
nature, it is thus advisable for parties, in instances of uncertainty, to err in favor of the species 
so as to ensure that they remain compliant with the Agreement. Notably, AEWA’s 
Implementation Review Process can be initiated in respect of human activities that either 
cause or have the potential to cause adverse effects to migratory waterbirds and/or their 
habitats.158 This mechanism, and the recommendations that result from its use, can therefore 
be used to urge parties to implement precautionary measures. Indeed, the MoP has stressed 
that, in the context of the IRP, “[t]he Party concerned will ensure that any measures 
undertaken regarding the activity, site or habitat under issue will be in accordance with its 
obligations under the Agreement and will be based on the precautionary principle”.159 
 
A final issue worth considering is the relationship between the precautionary principle and 
the concept of AHM, which, as noted above, is becoming an increasingly prominent feature 
of AEWA’s work on sustainable use. AHM recognizes that there are various sources of 
uncertainty in regulating harvest and “relies on an iterative cycle of monitoring, assessment, 
and decision-making to clarify the relationships among hunting regulations, harvests, and 
waterfowl abundance”.160 The approach, in other words, incorporates uncertainty into 
decision-making, and involves “making modest, reversible management interventions, 
careful monitoring of impacts, and continual assessment and refinement of management 
practice as information increases”.161 Insofar as they are implemented in a manner that avoids 
irreversible damage to AEWA populations, AHM programs are entirely consistent with the 
above definition of the precautionary principle and, indeed, provide an avenue for 
operationalizing the principle in practice. 
 

 
IV. POPULATIONS FOR WHICH HARVEST IS PROHIBITED IN 

PRINCIPLE 

International instruments vary in the extent to which they allow the harvest of animals. In 
terms of the EU Birds Directive, for instance, the deliberate killing or capture of birds is, in 
principle, prohibited, with a handful of species being partially excluded from this prohibition 
and derogations therefrom being permissible in specified circumstances.162 Conversely, under 
AEWA, the harvest of most populations of migratory waterbirds is, in principle, permitted 
(see supra Box 2).  There are, however, some populations in respect of which AEWA 
requires strict legal protection. These are listed in Column A of Table 1, which includes, for 
instance, two of the four white stork populations covered by the Agreement, and all AEWA-
listed populations of lesser white-fronted goose.163 This part of the article begins by 
examining the protections that AEWA prescribes for Column A populations, and 
implications for the harvest of both Column A populations themselves and the other 
waterbird populations with which these overlap in time and location. It then examines the 
manner in which populations are assigned to Column A, and both the strengths of this 

                                                                                                                                                        
not required but is advised”, and using AEWA’s provision on the precautionary principle as an example). 
Whether such failure constitutes a contravention of other international instruments, or even of customary 
international law, is a separate issue, the exploration of which falls beyond the scope of this article.  
158 AEWA Res. 4.6, supra note 99, ¶ 3.  
159 Id. (emphasis added). See also Mikander, supra note 36, at 518-519. 
160 Johnson et al., supra note 107, at 10.  
161 Cooney, supra note 153, at 31.  
162 Birds Directive, supra note 18, arts 5(a), 7, 9. 
163 AEWA, supra note, 11, annex 3 table 1.  
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approach and the criticisms that have been raised against it. It subsequently examines the 
conditions in which parties may deviate from this strict protection regime and the 
complications that arise in applying these deviations. Finally, it considers the potential for 
adjusting aspects of AEWA’s restrictions.   

 
A. Harvest-related Prohibitions in respect of Column A Populations 

 
1. The prohibition of “taking” 

AEWA’s Agreement text makes no explicit mention of the prohibition of taking. Article 
III(2)(a), however, incorporates such a prohibition through reference to the CMS.164 As is 
examined elsewhere, the precise scope of this provision has yet to be interpreted by the 
AEWA MoP, but at the very least appears to encompass those AEWA populations that are 
listed in CMS Appendix I.165 More comprehensive requirements appear in paragraph 2.1.1 of 
the AEWA Action Plan, which obliges parties to, inter alia, “prohibit the taking of birds and 
eggs of those [Column A] populations occurring in their territory”, as well as the possession, 
utilization of, and trade in birds and eggs (or the readily recognizable parts and derivatives 
thereof) that have been taken in contravention of this prohibition.166   
 
Both the title appearing above paragraph 2.1.1 (“Legal measures”167) and the ordinary 
meaning of “prohibit” (“to forbid by authority”168) indicate that the requisite restrictions must 
be imposed by law. This interpretation is confirmed by AEWA’s drafting history.169 It has 
also been accepted by the Agreement’s Standing Committee, which recently agreed that, in 
the absence of a legal prohibition, wildfowling clubs’ participation in a voluntary moratorium 
on hunting does not amount to compliance with the AEWA Action Plan.170 Moreover, the 
term “taking” is considerably broader than hunting, and also includes “capturing, harassing, 
deliberate killing, or attempting to engage in any such conduct”.171 Between them, “hunting”, 
“capturing” and “deliberate killing” clearly cover all types of waterbird harvest, regardless of 
their motivation. However, a question arises concerning the extent to which these terms also 
encompass the accidental capture and/or killing of protected birds resulting from the use of 
indiscriminate harvest methods or from the targeting of look-alike species.  
 
Neither the CMS CoP nor the AEWA MoP has interpreted “deliberate” in the context of 
“deliberate killing”. However, when interpreting the same term in the context of “deliberate 
disturbance”,172 the latter has drawn inspiration from guidance on the EU Habitats Directive 
                                                 
164 Supra Box 1. 
165 See further Lewis, supra note 26 (considering possible interpretations of art. III(2)(a) and its relationship 
with provisions in the AEWA Action Plan). 
166 AEWA, supra note 11, annex 3 ¶¶ 2.1.1(a), 2.1.1 (c). 
167 Id. annex 3 ¶ 2.1. 
168 Marriam-Webster Dictionary, Prohibit, https://www.merriam-webster.com/dictionary/prohibit (last visited 
Dec. 21, 2018). 
169 E.g. CMS, Agreement on the Conservation of African-Eurasian Migratory Waterbirds, Amended Agreement 
text (including the Action Plan, but excluding Table 1), incorporating new non-substantive amendments of a 
linguistic, legal or technical nature, CMS/AEWA/Doc.6, annex 3 ¶ 2.1.1 (draft, Jun. 11, 1995), copy on file 
with author (“Parties with populations covered by this Action Plan shall provide full legal protection to the 
endangered populations listed in column A of Table 1”; emphasis added).  
170 UNEP/AEWA Secretariat, Implementation Review Process-Report to MOP7, AEWA/MOP7.18 Rev.1, 17 
(Nov. 30, 2018), https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_18_irp_report_en_rev1 
_0.pdf (discussed infra Part IV.C). 
171 CMS, supra note 12, art. I(1)(i).  
172 AEWA, supra note 11, annex 3 ¶ 2.1.1(b) (requiring that parties prohibit the deliberate disturbance of 
Column A populations insofar as this would be significant for their conservation).  
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and agreed that, to be considered deliberate, disturbance need not be the primary motivation 
for an activity, but need merely be accepted by the actor as a foreseeable consequence 
thereof.173 The same meaning of this term should logically be employed when interpreting 
“deliberate killing”.174 Following this line of reasoning, even if a person engaged in harvest 
did not directly target Column A populations, their conduct should nevertheless be 
considered “deliberate” if they foresaw that the killing of birds from such populations would 
possibly result. This would, for instance, be the case if the actor was aware that the birds 
being targeted are visually very similar to those belonging to a protected population, and that 
the latter were likely to be present in the location and period where harvest occurred. 175 
 
The definition of “taking” fails to specify that “capturing” must be deliberate. All capturing 
of birds from protected populations must therefore be effectively prohibited. A consequence 
of this, observed by Bowman et al. in their discussion of the CMS, is that the accidental 
bycatch of seabirds in fishing nets “is an activity that must be rigorously controlled”.176 The 
same reasoning applies to the bycatch of birds belonging to AEWA’s Column A populations 
– whether in fishing nets or through the use of any other indiscriminate harvest methods, and 
regardless of the species targeted thereby. Thus, although bycatch does not fall within this 
article’s definition of “harvest”, AEWA’s requirement that parties prohibit the capturing of 
birds from Column A populations nevertheless has implications for harvest regulation. In 
particular, the use of indiscriminate means of harvest that could result in the capture of birds 
from a Column A population needs to be prohibited unless the conditions for exemption from 
AEWA’s prohibition on taking are satisfied (see infra Part IV.C177). 
 

2. The prohibition of disturbance and its relationship with the prohibition of 
taking 

Paragraph 2.1.1(b) of the AEWA Action Plan provides a further protection for Column A 
populations by requiring that parties “prohibit deliberate disturbance in so far as such 
disturbance would be significant for the conservation of the population concerned”.178 Again, 
though not aimed directly (or exclusively) at harvest, this provision has implications for the 
manner in which harvest is regulated.  
 
The MoP has interpreted “disturbance” to mean “[a]ny human-induced activity that 
constitutes a stimulus (equivalent to a predation threat) sufficient to disrupt normal activities 

                                                 
173 AEWA Res. 6.7, Adoption of Guidance in the Context of Implementation of the AEWA Action Plan, appendix 
I (Nov. 9-14, 2015), https://www.unep-aewa.org/sites/default/files/document/aewa_mop6_res7_guidance_ 
definitions_en.pdf (endorsing the same definition of “deliberate” as that articulated by the European 
Commission for interpreting this term in the context of the Habitats Directive). 
174 Notably, the European Commission’s definition of “deliberate” that is replicated in AEWA’s guidance on 
disturbance appears in the Commission’s guidance on interpreting “deliberate capture or killing” (European 
Commission, Guidance document on the strict protection of animal species of Community interest under the 
Habitats Directive 92/43/EEC, ¶ 33 (2007), http://ec.europa.eu/environment/nature/conservation/species 
/guidance/pdf/guidance_en.pdf).  
175 Note that AEWA makes special provision for populations belonging to the same species but with different 
categorizations. Where such populations overlap, parties are required to “apply the conservation measures 
appropriate to the population or populations that have the poorest conservation status” (AEWA, supra note 11, ¶ 
7.2; see further AEWA, Guidance on Measures in National Legislation for Different Populations of the Same 
Species, Particularly with Respect to Hunting and Trade, AEWA/MOP6.34 (Aug. 11, 2015), https://www.unep-
aewa.org/sites/default/files/document/mop6_34_aewa_overlapping_pops_0.pdf).  
176 BOWMAN ET AL., supra note 74, at 548.  
177 See also infra Part V.B (discussing implications for regulating the harvest of Column B populations). 
178 AEWA, supra note 11, annex 3 ¶ 2.1.1(b).   
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and/or distribution of waterbirds relative to the situation in the absence of that activity”.179 It 
is clearly possible for the harvest of waterbirds and other species (and activities associated 
therewith) to satisfy this definition. To comply with paragraph 2.1.1(b), it may in some 
instances therefore be necessary for parties to prohibit harvest, or the use of particular 
methods of harvest, at times and locations at which birds belonging to populations listed in 
Column A would otherwise likely be disturbed.  
 
Paragraph 2.1.1(b) is diluted by the qualifications that disturbance need only be prohibited if 
it is both deliberate and significant – the MoP having defined the latter in terms of the likely 
impacts of disturbance on waterbird populations’ distribution, abundance, mortality and 
productivity.180 These constraints render the provision weaker than the requirement that 
parties prohibit the taking of birds from Column A populations. However, a curiosity arises 
insofar as the term “taking” is defined to include “harassing” and even attempted harassment. 
The extent to which this inclusion results in a more onerous obligation concerning 
disturbance than that created by paragraph 2.1.1(b) has never been explored. Requiring the 
prohibition of attempts to harass birds belonging to Column A populations obviously goes 
beyond what is prescribed by paragraph 2.1.1(b). However, what is the relationship between 
“disturbing” and “harassing”, and should the latter be interpreted as only encompassing 
impacts that are both deliberate and significant? 
 
It is evident from the ordinary meaning of “harass” (persistent annoyance or disturbance181) 
that, although the terms are not entirely synonymous, at least some forms of disturbance 
constitute harassment. As regards the broader context in which the term is used, important 
considerations include the list of actions alongside which it appears in the definition of 
“taking” (all of which have direct and serious impacts for individual birds by removing them 
from wild populations); the strict limitations on deviations from AEWA’s requirement that 
taking be prohibited;182 and the Action Plan’s articulation of several disturbance-specific 
provisions, all of which limit parties’ obligations to circumstances in which the impact of 
disturbance is significant.183 These factors arguably indicate that harassment should only be 
interpreted as encompassing significant intrusions on waterbirds’ normal behavior. That said, 
the definition of “taking” does not specify that harassment must be deliberate and nothing in 
the term itself suggests that only deliberate disruptions of behavior qualify. Indeed, there are 
ample examples of legal definitions which recognize that disruptions need not be deliberate 
in order to constitute harassment184 – including definitions that have been endorsed elsewhere 
in the CMS Family.185 To the extent that the requirements to prohibit harassment and 
                                                 
179 AEWA Res. 6.7, supra note 173, appendix I at 3.  
180 See id. appendix I at 4-5.   
181 Merriam-Webster Dictionary, Harass, https://www.merriam-webster.com/dictionary/harass (last visited Dec. 
21 2018) (“to annoy persistently”); Dictionary.com, Harass, http://www.dictionary.com/browse/harassing (last 
visited Dec. 21 2018) (“to disturb persistently”).  
182 See infra Part IV.C. 
183 AEWA, supra note 11, annex 3 ¶ 2.1.1(b), ¶ 2.1.2(b) (requiring, in respect of Column B populations, that 
parties prohibit the use of means of taking capable of causing “serious disturbance”), ¶ 4.3.6 (requiring, inter 
alia, that parties endeavor to take measures to limit the level of threat where human disturbance “threatens the 
conservation status” of Table 1 populations).   
184 E.g. 50 CFR 17.3 (interpreting “harass” for the purposes of the United States’ Endangered Species Act of 
1973 (87 Stat. 884, 16 USC 1531-1543) to include both intentional and negligent conduct).  
185 CMS Resolution 11.29 (Rev. COP12), Sustainable Boat-based Marine Wildlife Watching, Annex: Species-
specific Guidelines for Boat-based Wildlife Watching, annex at 8 (Nov. 4-9, 2014), https://www.cms.int/sites 
/default/files/document/cms_cop12_res.11.29%28rev.cop12%29_annex_e.pdf (interpreting harassment in a 
manner that seemingly is not limited to deliberate impacts: “Harassment refers to disturbance that is repeated in 
multiple events over time. While disturbance and harassment have a subtle difference in meaning, in most 
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deliberate disturbance diverge, it could potentially be argued that the latter provision (being a 
more specific stipulation on the disturbance of Column A populations than the more broadly-
framed provision on taking) should prevail. On the other hand, it could be argued that, in 
those instances in which disturbance is both significant for a Column A population’s 
conservation and persistent in nature (so as to constitute harassment), AEWA’s objective of 
restoring populations to a favorable conservation status supports an interpretation that the 
disturbance be legally prohibited regardless of whether it is deliberate. Until such time as 
additional guidance is endorsed by the AEWA MoP, it cannot be definitively stated which of 
these interpretations is accurate.  
 

B. The Categorization Process: Criteria for Inclusion in Column A and the 
Strengths and Criticisms of AEWA’s Approach to Categorization 

 
Column A of AEWA’s Table 1 is divided into four categories, some of which include further 
sub-categories. In addition, a handful of populations in Categories 2 and 3 are marked with 
asterisks. As discussed in Part IV.C below, the AEWA Action Plan allows greater flexibility 
for the harvest of asterisk-marked and Category 4 populations than it does for the other 
populations appearing in Column A.  
 
Inclusion in Categories 1(c), 2, and 3 of Column A is determined by population size and, for 
Category 3, various additional criteria concerning range, habitat and population trends. 
Category 1(a) is reserved for those AEWA species included in CMS Appendix I. Categories 
1(b) and 4 are linked to species’ IUCN Red List classifications. The former category is 
dedicated to populations belonging to species that the Red List identifies as threatened (i.e. 
Critically Endangered, Endangered or Vulnerable186), and the latter to populations of Near 
Threatened species that are pertinent for international action and do not fulfil the conditions 
for listing in Categories 1-3.187  
 
An important aspect of AEWA’s process for categorizing Table 1 populations is that 
inclusion in a particular column and category is essentially an automatic consequence of a 
population or species having satisfied the relevant criteria. Rather than proposals regarding 
listing categorizations being made and considered on a population-by-population basis, they 
are made and adopted en masse at each MoP.188 These adjustments are proposed on the basis 
of a Conservation Status Review, prepared every three years and therefore containing up-to-
                                                                                                                                                        
literature they are used interchangeably”; “Disturbance refers to the result of direct or indirect human-wildlife 
interaction that changes the behaviour of an animal or changes the environment in which the animal lives, which 
in turn affect its well-being and survival in the short, medium and/or long term”); Agreement on the 
Conservation of Cetaceans of the Black Seas, Mediterranean and Contiguous Atlantic Area , Nov. 24, 1996, 
2183 UNTS 303 [hereinafter ACCOBAMS], Res. 4.18, Guidelines on the Granting of Exceptions to Article II, 
Paragraph I, for the Purpose of Non-lethal In Situ Research in the Agreement Area (Nov. 9-12, 2010), 
http://www.accobams.org/new_accobams/wp-content/uploads/2016/06/ACCOBAMS_MOP4_Res.4.18.pdf 
(“harassing should mean to disrupt deliberately or incidentally the normal behaviour or prior activity of a 
cetacean either by actions or omissions”). Regarding the latter, note, however, that unlike the CMS and AEWA, 
ACCOBAMS only requires that parties prohibit the deliberate taking of cetaceans (ACCOBAMS, supra note 
185, art. II(1)).  
186 IUCN SPECIES SURVIVAL COMMISSION, IUCN RED LIST CATEGORIES AND CRITERIA: VERSION 3.1, 10 (2nd 
ed, 2001). 
187 AEWA, supra note 11, annex 3 table 1  
188 E.g. AEWA, Proposals to the 7th Session of the Meeting of the Parties for Amendments to Annexes 2 and 3 of 
AEWA, AEWA/MOP7.19, 8-30 (Oct. 5 2018), https://www.unep-aewa.org/sites/default/files/document/aewa_ 
mop7_19_proposals_amendment_aewa_annexes_en.pdf (detailing the most recent proposals to amend Table 1, 
which were presented to the AEWA MoP in December 2018). 
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date information on populations’ conservation status (insofar as such information is 
available).189 An advantage of this approach is that it avoids protracted negotiations about the 
appropriate categorizations190 for populations of each species – examples of such debates 
being rife in other treaty regimes.191 It further helps to ensure that populations’ level of 
protection remains well-aligned with their actual conservation status. Waterbird populations 
with an unfavorable conservation status are not excluded from protection on the basis of 
purely social, cultural or economic considerations.192 The corollary is that populations whose 
conservation status has experienced sufficient improvement are down-listed as a matter of 
course, allowing increased flexibility for harvest. This distinguishes the Agreement from 
international instruments whose species listings are more static in nature or are not 
accompanied by prescriptive criteria for up-listing and down-listing (e.g. the Bern 
Convention193).194  
 
On the other hand, AEWA’s approach to categorizing Column A populations, and the legal 
restrictions that automatically attach to such categorizations, are vulnerable to certain 
criticisms. The first is that, while parties are required to prohibit the harvest of Column A 
populations, AEWA’s approach to categorization fails to consider whether harvest represents 
a significant threat to the population in question.195 This concern can be countered by the 
argument that, even if the harvesting of birds is not a key driver of a population’s decline, it 
is an avoidable source of mortality with the potential to compound other threats and should 
therefore generally be prohibited in respect of populations in need of recovery.196 
Nevertheless, there arguably remains a need to accommodate the harvest of even these 
populations if doing so would have conservation benefits,197 or would satisfy (or reduce 
conflicts with) certain human interests while not impairing the prospect of restoring the 
population to a favorable conservation status. The extent to which the harvest of Column A 

                                                 
189 Lewis, supra note 16, at 72.  
190 The exception to this is populations whose categorization is accompanied by an asterisk. The decision to 
attach an asterisk is not based on ecological criteria and therefore has the potential to generate lengthy debates, 
although such debates have not occurred since the Agreement’s adoption. See infra Part IV.D for further 
discussion. 
191 See, e.g., Timothy Hodgetts et al., Improving the role of global conservation treaties in addressing 
contemporary threats to lions, 27 BIODIV. & CONSERV. 2747, 2752-2753 (2018) (explaining that heated debate 
over species’ listings has recently begun to seep into the CMS CoP, the most recent session of which was forced 
to resort to voting for the first time in the Convention’s history).  
192 Notably, however, it remains possible for individual parties to achieve such exclusion by way of reservation 
(see infra Part IV.C). 
193 BOWMAN ET AL., supra note 74, at 304-305 (discussing the criteria for species’ listing on the Bern 
Convention’s Appendices). 
194 See, however, infra Part VI.C (discussing the influences that less flexible international instruments have had 
on AEWA’s functioning). 
195 See generally E. J. MILNER-GULLAND & J. ROWCLIFFE,  CONSERVATION AND SUSTAINABLE USE: A 
HANDBOOK OF TECHNIQUES 3 (2007) (discussing the distinction between determining whether a species is of 
conservation concern and determining whether an intervention aimed at reducing exploitation is the best 
approach to address this); Madsen et al., supra note 3, at 16 (observing that “[i]n the case of populations of 
conservation concern, the restriction of harvest is often used as the prudent and easiest conservation action to 
stem a population decline” and that “[t]his has led to criticism and frustration by hunters who sometimes feel 
victims of decisions they see as not justified by quantitative scientific information”). 
196 See, e.g., Annecoos Wiersema, CITES and the Whole Chain Approach to Combating Illegal Wildlife Trade, 
20 J. INT’L WILDLIFE L. & POL’Y 207, 211 (2017) (discussing the use of this argument in listing proposals under 
the Convention on International Trade of Endangered Species of Wild Fauna and Flora, Mar. 3, 1973, 993 
UNTS 243 [hereinafter CITES]). 
197 E.g. MILNER-GULLAND & ROWCLIFF, supra note 195, at 197 (commenting that the prohibition of a species’ 
use “can be counter-productive if it reduces incentives for conservation”). 
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populations is indeed accommodated by AEWA in such circumstances is examined in Part 
IV.C below.  
 
Additional concerns, raised by hunters’ representatives in particular, pertain to Column A’s 
linkage to the IUCN Red List of Threatened Species. Although the Red List criteria can be 
applied at any taxonomic or geographic level, they were designed for global taxon 
assessments.198 The IUCN Red List classifications on which certain AEWA categories are 
based therefore occur at the species level. The result is that if a particular species of 
migratory waterbird is included in one of the Red List’s threatened categories, all of its 
populations occurring within AEWA’s Agreement Area are listed in Category 1(b) of 
Column A. All populations belonging to a Near Threatened species are similarly included in 
Category 4 of Column A, with the exception of those populations that qualify for a higher 
AEWA categorization.  This approach has been criticized for deviating from that taken by the 
remaining Table 1 categories (for which assessments are made at the level of biogeographic 
populations199), and can result in relatively stable populations receiving AEWA’s highest 
level of protection.200 On the other hand, it can be argued that protection is warranted in such 
instances in order to better contribute to the restoration of favorable conservation status at 
species, rather than just population, level.201  
 
As declines in global populations increasingly result in common species, with extremely 
large populations, appearing in the Red List’s threatened categories and thus Category 1(b) of 
AEWA’s Column A, further concerns have been raised about the strict prohibition of taking 
that accompanies this category.202 For instance, the West Siberia/North Europe population of 
long-tailed duck, Clangula hyemalis, despite having experienced a severe decline justifying 
the species’ IUCN classification as Vulnerable,203 is estimated to include 1.6 million birds.204 
AEWA’s requirement that parties prohibit the taking of birds from this population is difficult 
to justify to hunters when the Agreement allows the harvest of other populations that are 
considerably smaller – especially since the impact of harvest is considered to be of little 
population level concern in this particular instance.205  
 
Few AEWA populations are currently in a position similar to that of the long-tailed duck. Of 
the 51 populations that meet the criteria for Category 1(b) of Column A, roughly 70 per cent 
also qualify for inclusion in Category 1(a) and/or (c) due to their CMS listing or population 
size.206 The 15 populations qualifying exclusively for Category 1(b) belong to nine species – 

                                                 
198 IUCN SPECIES SURVIVAL COMMISSION, supra note 186, at 8. 
199 AEWA, Report of the 14th Meeting of the Technical Committee, ¶ 68 (Apr. 10-13, 2018) https://www.unep-
aewa.org/sites/default/files/document/aewa_tc14_2_final_report_0.pdf [hereinafter TC14 Report] (reflecting the 
CIC’s view that there is “a mismatch between species and population levels within the classification of 
categories in Table 1, which [needs] to be addressed”).  
200 IUCN SPECIES SURVIVAL COMMISSION, supra note 186, at 8-9 (explaining that applying the Red List criteria 
to an entire species does not necessarily yield the same result as applying them to a lower level).  
201 See supra Part III.C. 
202 TC14 Report, supra note 199, at ¶ 69 (reflecting the CIC’s suggestion that the Column A categories be 
amended to allow the AHM of large populations where this is not already permitted). 
203 BirdLife International, Clangula hyemalis. The IUCN Red List of Threatened Species (2018), 
http://www.iucnredlist.org/details/22680427/0. 
204 Richard Hearn et al., International Single Species Action Plan for the Conservation of the Long-tailed Duck, 
Clangula hyemalis, AEWA Technical Series No. 57, 13 (2015). 
205 Id. at 22.  
206 AEWA, supra note 11, annex 3 table 1. 
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not all of which are of considerable interest to hunters.207 However, as more and more 
populations of common species find their way into this category, AEWA may well be 
confronted with increasing pressure to better accommodate the harvest of birds from such 
populations. Should this occur, it needs to be remembered that the Agreement’s central 
objective is to restore and maintain favorable conservation status. A population’s 
conservation status is not simply determined by its size in relation to other populations, and 
the fact that a steeply declining population remains comparatively large does not excuse 
parties from their AEWA obligation to restore it to a favorable conservation status. It is 
therefore imperative that any amendment of AEWA’s categorizations, or relaxation of the 
obligations attached to these, be accompanied by sufficient safeguards to ensure that harvest 
does not impede population recovery. This issue receives further consideration in Part IV.D 
below. 
 

C. Circumstances in which the Harvest of Column A Populations Remains 
Permissible 

1. Exceptions for adaptive harvest management within the framework of international 
species action plans  

 
1.1. Eligible populations 

 
Despite requiring parties to prohibit the taking of birds from Column A populations, 
paragraph 2.1.1 of the AEWA Action Plan allows an exception for populations listed in 
Category 2 or 3 of Column A and marked with an asterisk, as well as those included in 
Category 4.  
 
AEWA’s use of asterisks emerged from a proposal introduced at the Agreement’s final 
negotiation meeting (in June 1995),208 which was aimed at overcoming an impasse between 
negotiators regarding the draft Agreement’s restrictions on taking.209 Only three populations 
are currently marked with an asterisk.210  
 
Category 4 of Column A was only created at the fifth session of the AEWA MoP (MoP5), at 
which time the paragraph 2.1.1 exception was expanded to encompass Category 4 
populations.211 The thinking underlying these changes was, inter alia, for AEWA to take a 
more proactive approach in preventing Near Threatened species from becoming threatened, 
by only allowing their hunting if frameworks are in place to ensure that this occurs 
sustainably.212 Twenty-two populations, belonging to five species, appear in Category 4 of 
Column A.213  
                                                 
207 For instance, this is not an issue for the Cape gannet, Morus capensis, or the Cape cormorant, Phalacrocorax 
capensis. See generally Christina Hagen & Ross Wanless, International Multi-species Action Plan for the 
Conservation of Benguela Current Upwelling System Coastal Seabirds, AEWA Technical Series No. 60 (2015). 
208 CMS, Formal Negotiation Meeting: Agreement on the Conservation of African-Eurasian Migratory 
Waterbirds (AEWA), CMS\AEWA\Doc.6, addendum 3 (Jun. 12-16, 1995), copy on file with author (including a 
proposed amendment to the draft Action Plan so as to make provision for the asterisk).  
209 Author’s correspondence with Colin Galbraith (head of the United Kingdom’s delegation in the negotiation 
of AEWA).  
210 AEWA, supra note 11, annex 3 table 1. 
211 AEWA Res. 5.6, Adoption of Amendments to the AEWA Action Plan, appendix I-II (May 14-18, 2012), 
https://www.unep-aewa.org/sites/default/files/document/res_5_6_amendments_aewa_ap_0.pdf. 
212 See further AEWA, Proposals to the 5th Session of the Meeting of the Parties for Amendments to Annex 3 
(Action Plan and Table 1) of the Agreement on the Conservation of African-Eurasian Migratory Waterbirds 
(AEWA), AEWA/MOP5.20, 39 (Mar. 29. 2012) http://www.unep-aewa.org/sites/default/files/document/mop5_ 
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1.2. Conditions for applying the exception and limitations in its scope 
 

For those populations in respect of which the paragraph 2.1.1 exception is available, hunting 
may continue, provided that certain conditions are satisfied:214  
 

(1) The hunting must occur “on a sustainable use basis”. 
(2) This sustainable use must “be conducted within the framework of an international 

species action plan, through which Parties will endeavour to implement the principles 
of adaptive harvest management”. 

(3) Use must, “as a minimum, be subject to the same legal measures as the taking of birds 
from populations listed in Column B of Table 1” (these being discussed infra Part V).  
 

The first and third conditions also apply in respect of populations with lower Table 1 
categorizations. What distinguishes the treatment of asterisk-marked and Category 4 
populations is therefore the requirement that hunting only occur within the framework of an 
ISAP through which parties endeavor to implement AHM. The exception was initially only 
available where the hunting of a population was a “long-established cultural practice”.215 This 
wording was removed in 2012,216 with the result that the exception can be relied upon 
regardless of the history of, or motivation for, hunting. Nevertheless, its scope remains 
limited to “hunting” rather than the broader term “taking”, and therefore does not cover all 
forms of harvest. For instance, the capture of live birds or the culling of birds through 
measures other than hunting is not permissible under the paragraph 2.1.1 exception. Notably, 
however, these activities may be allowed under the paragraph 2.1.3 exemptions discussed 
below, and ISAPs have the potential to assist parties in satisfying the conditions of that 
paragraph. 
 
ISAPs are aimed at recovering populations to a favorable conservation status. To this end, 
they identify and assess the threats driving a population’s decline, describe appropriate 
actions for addressing these, and identify knowledge gaps and research needs.217 They 
therefore provide frameworks for assessing the extent to which hunting constitutes a threat 
and, where appropriate, coordinating hunting (and other forms of harvest) across range states 
as part of a broader suite of recovery measures. Importantly, however, even if a population is 
marked with an asterisk or listed in Category 4 and an ISAP is in place to promote its 
recovery, it does not necessarily follow that hunting is permissible. Several scenarios are 
possible, which will be unpacked in the remainder of this section.   
 
Firstly, if an ISAP is in place but makes no provision for hunting, then it is not possible for 
sustainable use to be “conducted within the framework of an international species action 
plan”. The exception therefore is not available, parties remain obliged to prohibit hunting, 
and failure to do so constitutes a contravention of their AEWA commitments. This is alluded 
to in the ISAP for the taiga bean goose, Anser fabalis fabalis, which comments that hunting 
can only be permitted under the exception “if there is an approved International Species 

                                                                                                                                                        
20_prop_amend_annex_3_0.pdf [hereinafter Proposals to MoP5] (providing the full justification for these 
amendments). 
213 AEWA, supra note 11, annex 3 table 1. 
214 Id. annex 3 ¶ 2.1.1. 
215 AEWA, Final Act of the Negotiation Meeting to Adopt the Agreement on the Conservation of African-
Eurasian Migratory Waterbirds, annex 3 ¶ 2.1.1 (Jun. 1995). 
216 AEWA Res. 5.6, supra note 211. 
217 See further Wetlands Int’l, supra note 130.  
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Action Plan in place defining the modalities of sustainable use”.218 It has also recently been 
confirmed by the AEWA Standing Committee in an Implementation Review Process case 
concerning the Greenland white-fronted goose, Anser albifrons flavirostris. This population 
appears in Category 2 of Column A and is marked with an asterisk.219 A framework for its 
conservation is provided by an ISAP.220 The international action planning workshop that 
preceded this plan’s adoption considered the potential for hunting to continue under the 
paragraph 2.1.1 exception. However, it concluded that hunting could not, at that stage, be 
undertaken sustainably and that any killing would exacerbate the population’s unfavorable 
conservation status.221 The plan therefore calls upon range states to “[t]ake all possible steps 
to minimise mortality”, including the introduction and/or maintenance of protection from 
hunting throughout the year “whilst the population has its currently unfavourable 
conservation status”.222 Since the ISAP doesn’t provide for hunting, the AEWA Standing 
Committee has concluded that the United Kingdom’s failure to prohibit the hunting of 
Greenland white-fronted geese in England and Wales (relying instead on a voluntary 
moratorium) contravenes paragraph 2.1.1 of the Agreement’s Action Plan. The UK has 
accepted the Standing Committee’s recommendations on how to address this, and has 
undertaken to introduce a legislative prohibition on the taking of this subspecies in 2019.223 
 
A second scenario arises when an ISAP recognizes that there might be scope for sustainable 
hunting, but calls for hunting to be prohibited until mechanisms are in place to ensure 
sustainability. An example is the 2015 ISAP for the Eurasian curlew, Numenius arquata.224 
The ISAP envisages the launch of an AHM process for that part of the (Category 4-listed) 
Europe/Europe, North & West Africa population of Eurasian curlew that spends part of its 
life cycle in France. It further calls for “a complete moratorium of hunting in France until the 
AHM process has established its recommendations which are to be implemented if and when 
hunting is re-opened”.225 The inclusion of this action was controversial. For instance, upon 
the ISAP’s adoption, the European Federation for Hunting and Conservation (FACE) 
expressed the view that the moratorium was a stricter action than is required by the 
population’s Category 4 listing, and was unjustified given the plan’s suggestion that hunting 
is not a significant factor in the population’s decline.226 Whether the imposition of a 
moratorium was well justified in this particular instance is a debate falling beyond the scope 
of this article. In principle, however, an ISAP’s insistence that hunting be prohibited until an 
AHM process is established appears to be entirely compatible with AEWA’s legal text. 
Paragraph 2.1.1 of the Agreement’s Action Plan attempts to ensure that the hunting of 
Category 4 populations only occurs to the extent that this is sustainable, and identifies 
international coordination and implementation of the principles of AHM as the appropriate 
avenue to achieve this. Ideally, when AEWA’s parties adopt an ISAP making provision for 

                                                 
218 Arto Marjakangas et al., International Single Species Action Plan for the Conservation of the Taiga Bean 
Goose, Anser fabalis fabalis, AEWA Technical Series No. 56, 10 (2015).  
219 AEWA, supra note 11, annex 3 table 1.  
220 David Stroud et al., International Single Species Action Plan for the Conservation of the Greenland White-
fronted Goose, Anser albifrons flavirostris, AEWA Technical Series No. 45 (2012).  
221 Id. at 31-32.  
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223 UNEP/AEWA Secretariat, supra note 170, at 17. 
224 Daniel Brown, International Single Species Action Plan for the Conservation of the 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AHM, they should also agree upon the approach to harvest regulation pending the 
establishment of this process. If there is evidence to suggest that harvest is currently 
hindering the population’s restoration to a FCS, then the closure of hunting would be an 
acceptable interim measure. In light of the precautionary principle, this measure would also 
appear to be acceptable if there is uncertainty regarding the impact of current harvest levels 
and, having considered the circumstances of the population in question, the MoP concludes 
that a hunting moratorium is the most prudent interim means of avoiding significant harm. 
 
For those ISAPs that envisage the development of an international AHM process, further 
scenarios arise once the appropriate international structures have been established to 
coordinate and guide this process’s implementation. At present, the only example of this is 
the taiga bean goose. The taiga bean goose ISAP divides this subspecies into four 
management units227 and defines target population sizes for each.228 It calls for, inter alia, the 
development and implementation of an international AHM framework229 and envisages that 
more precise measures and actions – including those “regarding possible hunting quotas 
and/or hunting bans” – will subsequently be agreed by range states within the decision-
making framework of an international working group.230 The plan’s implementation currently 
falls under the mandate of the AEWA EGMP. Thus far, the EGM International Working 
Group has adopted a closed hunting season for three of the management units because there 
is currently insufficient data to determine appropriate harvest strategies.231 For the remaining 
unit, an international quota aimed at enabling the population’s recovery was first agreed in 
2017232 and is revisited annually.233 
 
Although ISAPs are not directly binding, the AEWA Action Plan requires parties to 
cooperate with a view to their implementation.234 Their contents therefore carry more weight 
than mere recommendations, and this has been recognized by the AEWA MoP.235 For those 
Column A populations covered by the paragraph 2.1.1 hunting exception, the measures called 
for by both ISAPs themselves and the decision-making structures through which they are 
implemented appear to have even greater legal significance. This is because hunting arguably 
needs to comply with these exhortations for it to be “conducted within the framework of an 
international species action plan” (i.e. for it to satisfy the requirements of paragraph 2.1.1).   
Indeed, the taiga bean goose ISAP stresses that “hunting (sustainable or otherwise) which 
                                                 
227 Marjakangas et al., supra note 218, at 11-12.  
228 Id. at 36. 
229 Id. at 38. 
230 Id. at 36.  
231 See, e.g., AEWA, Report of the 1st Meeting of the AEWA European Goose Management International 
Working Group, 12 (Dec. 14-16, 2016), http://egmp.aewa.info/sites/default/files/meeting_files/reports/ 
aewa_egm_iwg_1_meeting_report.pdf.  
232 AEWA, Report of the 2nd Meeting of the AEWA European Goose Management International Working Group, 
13 (Jun. 15-16, 2017), http://egmp.aewa.info/sites/default/files/meeting_files/reports/aewa_egm_iwg_2_r 
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233 E.g. AEWA, Report of the 3rd Meeting of the AEWA European Goose Management International Working 
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are either listed in Category 1 or marked with an asterisk).  
235 E.g. AEWA Res. 6.8, Adoption and Implementation of International Single Species and Multi-species Action 
and Management Plans (Nov. 9-14, 2015), http://www.unep-aewa.org/sites/default/files/document/aewa_mop6 
_res8_speciesplans_en.pdf (recalling that “although [international single species action plans (ISSAPs)] are not 
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takes place outside the framework of an International Action Plan would be in breach of the 
Agreement”.236 Parties wishing to allow hunting must therefore ensure that their domestic 
legal regulations are responsive to the decisions made within this framework. This has proved 
to be especially challenging for populations in respect of which decisions are made annually 
concerning international harvest quotas and hunting seasons. For these populations, domestic 
harvest regulations must be sufficiently flexible to accommodate annual adjustments, which 
should ideally occur quickly enough to enter into force before the start of the hunting 
season.237  
 
A final point regarding ISAPs as tools for coordinating sustainable harvest is that, despite this 
approach’s advantages, the development of plans and the establishment and functioning of 
institutional structures to support their implementation are resource intensive.238 In practice, 
resource constraints may consequently exclude the possibility of relying on the paragraph 
2.1.1 exception in respect of some populations listed in Category 4 or marked with an 
asterisk. Category 4 in particular is expanding rapidly239 and the majority of populations 
added to this category at the most recent AEWA MoP do not yet have dedicated ISAPs.240 
Amongst the Category 4 and asterisk-marked populations that do have ISAPs, several lack 
international working groups241 and only one (the taiga bean goose) has an advanced 
structure for informing and coordinating decisions on harvest. Until the requisite plans have 
been established, the same legal constraints apply as to other Column A populations. In such 
instances, parties wishing to allow hunting will need to comply with the conditions for 
exemption identified in paragraph 2.1.3 of the AEWA Action Plan.242  As noted above, this is 
also necessary should parties wish to allow forms of harvest other than hunting, regardless of 
whether or not an ISAP is in place. Since the exception requires that hunting, at a minimum, 
be subject to the same legal measures as the taking of Column B populations, failures to meet 
these minimum requirements (discussed infra Part V.B) will similarly need to be justified 
under paragraph 2.1.3. 
 
 
 
 
 
 

                                                 
236 Marjakangas et al., supra note 218, at 10. 
237 See further Melissa Lewis, Guidance on Implementing Adaptive Harvest Management through Domestic 
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2. The paragraph 2.1.3 exemption system and its flexibility to accommodate different 
motivations for harvest243 

 
Paragraph 2.1.3 of the AEWA Action Plan permits parties to grant exemptions to, inter alia, 
the paragraph 2.1.1 prohibition on taking.244 Importantly, these exemptions are not available 
in respect of the Agreement text’s provisions on FCS and sustainable use. Indeed, these 
central requirements are reflected in the conditions for all of the exemptions permitted by 
AEWA. Paragraph 2.1.3 provides as follows: 
 

Parties may grant exemptions to the prohibitions laid down in paragraphs 2.1.1 and 2.1.2, 
irrespective of the provisions of Article III, paragraph 5, of the Convention, where there is no 
other satisfactory solution, for the following purposes: 

 
(a) to prevent serious damage to crops, water and fisheries; 
(b) in the interests of air safety, public health and safety, or for other imperative reasons of 

overriding public interest, including those of a social or economic nature and beneficial 
consequences of primary importance to the environment; 

(c) for the purpose of research and education, of re-establishment and for the breeding necessary 
for these purposes; 

(d) to permit under strictly supervised conditions, on a selective basis and to a limited extent, the 
taking and keeping or other judicious use of certain birds in small numbers; and 

(e) for the purpose of enhancing the propagation or survival of the populations concerned. 
Such exemptions shall be precise as to content and limited in space and time and shall not operate 
to the detriment of the populations listed in Table 1. Parties shall, as soon as possible, inform the 
Agreement secretariat of any exemptions granted pursuant to this provision. 

 
Thus, the provision identifies an exhaustive list of reasons that may justify exemptions. Some 
of these are qualified by specific limitations. For instance, parties may only rely upon ground 
(a) if it is demonstrable that the population being targeted poses a risk of damage to crops, 
water or fisheries, that the anticipated damage would be serious (as opposed to minor), and 
that granting an exemption would prevent the damage in question.245 In addition, the 
provision prescribes a number of general conditions – all of which must be satisfied for any 
paragraph 2.1.3 exemption to comply with AEWA.246 A party wishing to allow harvest by 
means of exemption need not first seek permission from any of AEWA’s institutions. It must, 
however, verify that the relevant conditions are met before it grants the exemption and notify 
the Agreement’s Secretariat (ideally, immediately247) after it has been granted. It will also 
bear the burden of justifying its decision if called to do so under the AEWA Implementation 
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org/sites/default/files/document/aewa_mop7_8_guidance_en_0.pdf. 
244 Theoretically, these exemptions are also available in respect of the requirement that parties “prohibit 
deliberate disturbance in so far as such disturbance would be significant for the conservation of the population 
concerned” (AEWA, supra note 11, annex 3 ¶ 2.1.1(c)). However, it is difficult to envisage circumstances in 
which disturbance that is significant for a Column A population’s conservation would satisfy the conditions in ¶ 
2.1.3 – in particular, the condition that exemptions “shall not operate to the detriment of the populations listed in 
Table 1”.  
245 Guidance on Paragraph 2.1.3, supra note 243, at 4-5.  
246 Id. at 4. 
247 Id. at 8. 
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Review Process.248 The AEWA MoP recently adopted guidance to assist parties in ensuring 
that they only grant exemptions within the parameters prescribed by paragraph 2.1.3.249 
Notably, this paragraph is partially modelled on a provision of the Birds Directive which, in 
turn, largely mirrors a provision in the Bern Convention. 250 The development of AEWA’s 
guidance therefore drew heavily from the existing guidelines on granting 
derogations/exceptions under the Directive and the Convention.251  
 
The grounds of justification identified by paragraph 2.1.3 focus primarily on addressing 
conflicts between the protection of AEWA populations and specified human interests, 
allowing continued research and educational activities, and accommodating measures that 
benefit the conservation of populations in respect of which exemptions are granted. Other 
motivations for harvest (such as the prevention of damage to property other than crops, water 
or fisheries; the protection of flora and fauna in general; recreation; tradition; or 
subsistence/livelihood needs) are not mentioned explicitly. However, some grounds of 
justification are broadly-framed and have the potential to accommodate a variety of 
motivations for harvest – in particular, grounds (b) and (d). The primary limitations on the 
former are that the interest concerned be public in nature and be sufficiently weighty to 
override the conservation benefits of upholding the prohibition of taking. This ground could, 
for example, be relied upon to protect other species of fauna or flora, provided that there are 
reasons justifying the prioritization of these species’ protection over that of the AEWA 
population in respect of which the exemption is granted. 252 Ground (d) does not indicate 
particular purposes for which exemptions can be granted. AEWA’s guidance advises that this 
ground can be relied upon to justify the taking and keeping, or other judicious use, of birds 
for “any reason not already covered by subparagraphs (a)-(c) or (e)”.253 The MoP has, in 
other words, recognized that, while a variety of reasons can potentially be covered by ground 
(d), these are not unlimited.  Where a particular reason is already explicitly addressed by 
another subparagraph, the potential for granting an exemption should be assessed thereunder. 
It would seemingly follow that parties may not frame the purposes of their exemptions254 in a 
manner that simply sidesteps the conditions prescribed by paragraph 2.1.3’s more specific 
grounds of justification – for instance, by relying on ground (d) to prevent crop damage that 
is minor rather than serious or to protect public interests that are not imperative in nature.255  
 
The above limitations notwithstanding, it is evident that, between them, grounds (a)-(e) 
encompass a wide range of motivations for harvest. However, parties’ discretion to grant 
exemptions is curtailed significantly by paragraph 2.1.3’s general conditions. Unlike the 
paragraph 2.1.1 exemption for hunting within the framework of ISAPs, paragraph 2.1.3 only 
allows exemptions to the extent that “no other satisfactory solution” is available. This 
requires that serious consideration be given to the purpose for which an exemption is sought 

                                                 
248 See generally AEWA Res. 4.6, supra note 99. 
249 AEWA Res. 7.8, supra note 243.  
250 Birds Directive, supra note 18, art. 9; Bern Convention, supra note 111, art. 9 (both including grounds of 
justification that are similarly worded to (though, in places, more flexible than) ¶ 2.1.3(a)-(d) of the AEWA 
Action Plan, and specifying that these can only be relied upon where there is “no other satisfactory solution”).  
251 Guidance on Paragraph 2.1.3, supra note 243, at 1 (identifying the documents which informed the 
guidance’s development). 
252 See further id. at 5 (discussing the scope of ¶ 2.1.3(b)).  
253 Id. at 6 (emphasis added). 
254 Such purposes should be indicated in parties’ reports to the Secretariat (id. at 8). 
255 See also Arie Trouwborst & Floor Fleurke, Killing wolves legally – exploring the scope for lethal wolf 
management under European nature conservation law, J. INT’L WILDLIFE L. & POL’Y, forthcoming (exploring 
this argument in more detail in their interpretation of the EU Habitats Directive). 
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and the range of solutions through which this purpose could potentially be achieved.256 An 
exemption may only be resorted to if there are objective and verifiable reasons257 to conclude 
that other solutions are unsatisfactory. For instance, it is arguably possible to rely on 
exemption ground (e) to justify hunting where this would generate conservation benefits for 
the hunted population and thereby enhance its survival. However, even if the potential for 
hunting to produce conservation benefits is demonstrable, an exemption may not be granted 
if such benefits can also be satisfactorily achieved through alternative means. Another 
example is that Column A populations may not be harvested for damage-prevention purposes 
if satisfactory non-lethal measures (e.g. habitat management or scaring techniques) are 
available for preventing the damage in question. Nor can ground (d) be relied upon to permit 
livelihood-based harvest if ample alternative livelihood strategies are readily available. If 
alternative measures alone are insufficient for addressing the problem/situation in question, it 
may be appropriate to use them in combination with exemptions, though the latter must only 
be relied upon to the extent that they are necessary.258  
 
Even if the purpose for which an exemption is sought is covered by one of the grounds in 
sub-paragraphs (a)-(e) and no other satisfactory solution is available for achieving this 
purpose, exemptions must not operate to the detriment of Table 1 populations. Read in light 
of AEWA’s fundamental principles, “detriment” should be determined by considering the 
impact that an exemption would have on a population’s conservation status.259 Column A 
populations already have an unfavorable conservation status. It follows that they must not be 
harvested under exemption unless this would benefit their conservation or, if not beneficial, 
at least would not “impair the prospect of restoring a favourable conservation status”.260 
Though not explicitly required by paragraph 2.1.3, the existence and implementation of an 
ISAP has the potential to assist parties to demonstrate that this is the case by ensuring that 
exemptions operate within a framework designed to promote the recovery of FCS and that 
their cumulative impact is not detrimental. 
 
The requirement that exemptions not operate to the detriment of Table 1 populations has 
implications not only for whether an exemption should be granted, but also the limitations 
subject to which it is authorized and the monitoring of compliance with such limitations.261 
The need to limit and oversee exemptions’ application in a manner that prevents detrimental 
impacts is, in other words, implicit in this requirement. Particular types of limitations are also 
expressed in paragraph 2.1.3’s requirement that exemptions be “precise as to content and 
limited in space and time”. Application of exemption ground (d) (the “judicious use” 
exemption) is further constrained by the requirements that use only be permitted “under 
strictly supervised conditions, on a selective basis and to a limited extent” and that only the 
use of “small numbers” of birds be allowed.262 Thus, although this ground ostensibly covers a 
variety of motivations for harvest, its conditions are challenging to satisfy in practice. Indeed, 
this is illustrated by various judgments of the Court of Justice of the European Union (CJEU) 
concerning EU Member States’ failures to meet the requirements of an almost identically-

                                                 
256 Guidance on Paragraph 2.1.3, supra note 234, at 4. 
257 Id.  
258 This follows from the AEWA guidance’s recognition that national authorities should choose the most 
appropriate alternative “that will have the least adverse effects on the species, while solving the problem or 
situation” (id.). 
259 Id. at 7. 
260 Id.  
261 See further id. 
262 See further id at 6-7 (advising parties on how to satisfy these conditions). 
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worded ground for derogation under the Birds Directive.263 In other regions of AEWA’s 
Agreement Area, many parties are known to suffer from weak monitoring and enforcement 
capacity,264 and may consequently find it difficult to satisfy the requirement that judicious 
use only occur under “strictly supervised conditions”. Meeting this requirement would appear 
to be especially difficult in respect of use that occurs in remote areas265 and does not lend 
itself to traditional means of oversight, such as licensing and reporting requirements. An 
obvious example is harvest for subsistence or livelihood purposes, which will also be poorly 
suited to the judicious use exemption when it is performed with the use of non-selective 
methods. Livelihood-based harvest, and its difficulties in satisfying the requirements of 
AEWA, are further unpacked in Part V.B below. 
 
3. Reliance on reservations to avoid prohibiting harvest 
 
AEWA permits states and regional economic integration organizations to enter reservations 
in respect of any species covered by the Agreement, any provision of its Action Plan, and any 
amendment of its annexes (including both the Action Plan and the categorizations of 
particular populations in Table 1).266 This enables individual parties to avoid some of the 
Action Plan’s more stringent restrictions on harvest should they wish to do so. Importantly, 
however, reservations are not permitted in respect of provisions of the Agreement text. Thus, 
the only way of escaping these provisions is for reservations to be entered in respect of 
particular species’ coverage by the Agreement.267 In addition, AEWA only provides for the 
entry of reservations at the time of states’ ratification/accession or, in the case of amendments 
to the Agreement’s annexes, within a 90-day period following the amendment’s adoption.268  
 
A question arises concerning whether a reservation can ever be valid if entered after the 90-
day deadline. The correct answer to this is debatable. On the one hand, AEWA’s legal text 
explicitly limits the period within which reservations may be entered, and makes no provision 
for the late entry of reservations. A strict interpretation of the Agreement would therefore 
dictate that no late reservations be accepted. Such an interpretation is arguably supported by 

                                                 
263 See, e.g., Case C-557/15, European Commission v Republic of Malta (Jun. 21, 2018), http://curia. 
europa.eu/juris/document/document.jsf?text=&docid=203222&pageIndex=0&doclang=EN&mode=lst&dir=&o
cc=first&part=1&cid=198624 (holding that a derogation allowing the traditional trapping of certain species of 
finch failed to meet the requirements concerning “small numbers”, “judicious use”, selectivity, and “strictly 
supervised conditions”, and further that a clear and sufficient statement of reasons had not been provided 
concerning the absence of another satisfactory solution). 
264 E.g. AEWA, Plan of Action for Africa 2012-2017, 10 (2012), https://www.unep-aewa.org/sites/default/files/ 
basic_page_documents/african_plan_of_action_2012-2017.pdf [hereinafter Plan of Action for Africa 2012-
2017] (commenting on the absence of adequate frameworks and capacity to prevent illegal hunting in African 
countries). 
265 Catherine Lehmann, Review on hunting and trade legislation in countries relating to the species listed in 
Annex 2 to the African-Eurasian Migratory Waterbird Agreement (AEWA), 123 (2007), https://www.unep-
aewa.org/sites/default/files/document/mop4_9_review_hunting_trade_0.pdf. 
266 AEWA, supra note 11, arts XV, X(6).  
267 See further Lewis, supra note 81, at 42-43. At the 2018 AEWA MoP, some parties indicated that they would 
enter reservations in respect of the inclusion of European shag, Phalacrocorax aristotelis, in AEWA’s Annex 2. 
However, no such reservations were ultimately entered. See AEWA, Consolidated Draft Report of the 7th 
Session of the Meeting of the Parties (MOP7) to the African-Eurasian Migratory Waterbird Agreement 
(AEWA), 4-8 December 2018, Durban, South Africa, ¶¶ 115-117 (Dec. 7, 2018), https://www.unep-
aewa.org/sites/default/files/document/aewa_mop7_consolidated%20draft_report_day_1-2_en.pdf [hereinafter 
MoP7 Report]; Ministry of Foreign Affairs of the Kingdom of the Netherlands, Notification pursuant to Article 
XVII of the Agreement (Mar. 15, 2019), https://treatydatabase.overheid.nl/en/Verdrag/Details/007342/007342_ 
Notificaties_45.pdf.   
268 AEWA, supra note 11, arts XV, X(6).  
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Article 19(b) of the Vienna Convention on the Law of Treaties, according to which states 
may not formulate reservations if “[t]he treaty provides that only specified reservations, 
which do not include the reservation in question, may be made”.269 On the other hand, there 
are several examples of depositaries for treaties with similar reservation provisions to AEWA 
– including the CMS – being prepared to accept late reservations as valid, provided that no 
party objects thereto.270 This approach recognizes that, ultimately, the mandate to determine 
how a treaty’s provisions are to be interpreted and applied lies with its parties rather than its 
depositary, and gives parties the opportunity to tacitly agree to a late reservation in instances 
in which they have not explicitly endorsed guidance on how such situations should be 
addressed. The AEWA Depositary was, for the first time, confronted with this problem in 
March 2019, when the European Union entered a late reservation concerning various 
populations’ Table 1 up-listings.271 In the absence of a prior MoP resolution on late 
reservations,272 the Depositary has notified parties that a reservation was received after the 
ordinary deadline and that:  
 

[the late reservation] may be considered legal and deemed to have been accepted by the Parties as 
of the date on which it was made, in the absence of any objection on the part of one of the Parties, 
either to the deposit itself or to the procedure envisaged, by the end of a twelve month period from 
the date of the present notification, that is on 30 March 2020.273 

 
Should a late reservation not be condoned, the only remaining way through which a party 
could enter a reservation would appear to be the unusual and cumbersome (though, in 

                                                 
269 VCLT, supra note 29, art. 19(b).  
270 E.g. Government of the Federal Republic of Germany, Report of the Depositary, UNEP/CMS/StC48/Doc.3 
(Oct. 18, 2018), https://www.cms.int/sites/default/files/document/cms_stc48_doc.3_report-of-the-depositary_ 
e.pdf (asserting that a late reservation received from Zimbabwe could be considered legal if other CMS 
“signatory states” (presumably, this was intended to mean “parties”) did not raise objections within 12 months); 
CITES, Notification to the Parties, No. 2017/029 (Apr. 6, 2017), https://www.cites.org/sites/default/ 
files/notif/E-Notif-2017-029.pdf (explaining that the parties to CITES had been given the opportunity to object 
to several late reservations and that some had done so, with the result that the reservations would not be 
accepted for deposit). See also Daniel Müller, Reservations and Time: Is There Only One Right Moment to 
Formulate and to React to Reservations?, 24 EUROPEAN J. INT’L. L. 1113, 1120-124 (2013); International Law 
Commission, Guide to Practice on Reservations to Treaties, ¶ 2.3 (2011) (providing a broader discussion of the 
late formulation of reservations to treaties). 
271 Ministry of Foreign Affairs of the Kingdom of the Netherlands, Notification pursuant to Article XVII of the 
Agreement (Mar. 29, 2019), https://treatydatabase.overheid.nl/en/Verdrag/Details/007342/007342_Notificaties 
_46.pdf. This late entry from the EU under AEWA is somewhat ironic insofar as, in the very same month that it 
was received, the EU also decided to object to Zimbabwe’s late reservation under the CMS (and thereby 
invalidate that reservation) on the basis that it is important to adhere to the rules prescribed by the Convention’s 
legal text. See Council of the European Union, Outcome of the 3676th Council Meeting, 10 (Mar. 5, 2019), 
https://www.consilium.europa.eu/media/38373/st07171-en19.pdf. 
272 A MoP resolution providing guidance as to whether late reservations are acceptable, and, if so, in what 
circumstances and according to which procedures, would make a welcome addition to AEWA’s body of 
guidance. Notably, the need for guidance of this nature has recently been recognized under CITES. Although 
the CITES Depositary has previously afforded parties the opportunity to condone late reservations, the CITES 
Standing Committee is of the opinion that the acceptance of such reservations has the potential to undermine the 
integrity of the Convention and is inappropriate. At its 2019 meeting, the CITES CoP will therefore consider 
whether to approve resolution text which acknowledges “that different interpretations may exist with respect to 
the submission and acceptance of late reservations”, but nevertheless requests the CITES Depositary not to 
accept any reservations received after the prescribed deadline. See CITES, Reservations with Respect to 
Amendments to Appendices I and II, CoP18Doc.98 (2019), https://cites.org/sites/default/files/eng/cop/18/doc/E-
CoP18-098.pdf. 
273 Ministry of Foreign Affairs of the Kingdom of the Netherlands, supra note 271. 
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principle, permissible) avenue of denouncing AEWA and, a year later,274 re-ratifying the 
Agreement with a reservation.275 
 
A number of reservations relevant to waterbird harvest have thus far been entered within the 
deadlines prescribed by AEWA’s legal text. Upon ratifying the Agreement, Iceland entered a 
reservation in respect of the Action Plan’s restrictions on taking, the ambit of which was 
limited to specific species.276 In 2016, several reservations were also entered in respect of the 
up-listing of certain waterbird populations, 277 and the same occurred in 2019.278 The EU 
warrants further discussion in this regard. Although the Birds Directive requires EU Member 
States to prohibit the deliberate killing or capture of most of the species to which it applies,279 
Annex II identifies a list of species that remain huntable.280 In instances in which populations 
of these species have qualified for inclusion in AEWA’s Column A and this would require 
parties to prohibit hunting, the European Commission therefore enters reservations on behalf 
of the EU (and those of its Member States that are parties to AEWA) so as to avoid having to 
amend the Birds Directive.281  
 
The entry of an EU-wide reservation can result in the majority of a Column A population’s 
principal range states not being obliged to treat the population as such.282 Notably, however, 
the Commission encourages Member States to respect the objective of not hunting the 
populations for which it has entered reservations.283 It must also be remembered that Column 
A is essentially dedicated to populations with an unfavorable conservation status and in need 
of recovery. Even with a reservation to this categorization in place, parties therefore risk 
infringing other provisions of AEWA284 if they permit hunting to continue without 
cooperating to ensure that its cumulative impact is sustainable and does not impede the 
population’s restoration to a favorable conservation status. Incidentally, they also risk 
contravening Article 7 of the Birds Directive insofar as this provision requires EU Member 
States to ensure that hunting does not jeopardize conservation efforts in species’ distribution 
area and that it complies with the principles of wise use.285 

                                                 
274 AEWA, supra note 11, art. XVI (on denunciation). 
275 See, e.g., Alexander Gillespie, Iceland’s reservation at the International Whaling Commission, 14 
EUROPEAN J. INT’L L. 977 (2003) (describing how Iceland used this approach to achieve a reservation in the 
context of the International Whaling Commission). 
276 AEWA, Status Report, AEWA/StC9.6, 4-5 (Sept. 9, 2013), https://www.unep-aewa.org/sites/default/files/ 
document/stc9_6_report_depositary.pdf [hereinafter Status Report]. 
277 AEWA, Report of the Depositary, AEWA/StC12.4, 2 (Jan 6, 2017), https://www.unep-aewa.org/sites/default 
/files/document/aewa_stc_12_4_depositary_report_0.pdf [hereinafter Report of the Depositary] (reservations 
entered by Denmark, the EU and Sweden). 
278 Ministry of Foreign Affairs of the Kingdom of the Netherlands, supra note 67 (reservations entered by 
Norway, Switzerland, Denmark and Iceland).  
279 Birds Directive, supra note 18, art. 5.  
280 Id. art. 7. 
281 E.g. Report of the Depositary, supra note 277; MoP7 Report, supra note 278, at ¶ 114 (explaining the reason 
for the EU’s entry of reservations). In light of this resistance to amend the Birds Directive, the EU will clearly 
be placed in a very difficult position should its late reservation following AEWA MoP7 ultimately be rejected 
by other parties to the Agreement. 
282 E.g. the EU’s reservation in respect of the velvet scoter covers all but two of this population’s principal range 
states. Report of the Depositary, supra note 277; read with Mindaugas Dagys & Richard Hearn, Draft 
International Single Species Action Plan for the Conservation of the Velvet Scoter (Western Siberia & Northern 
Europe/ NW Europe population) Melanitta fusca, AEWA/MOP7.23, 6 (2018), https://www.unep-aewa.org/ 
sites/default/files/document/aewa_mop7_23_draft_aewa_eu_issap_vs_en.pdf. 
283 MoP7 Report, supra note 267, at ¶ 114. 
284 In particular, AEWA, supra note 11, art. II(1), art. III(2)(b), annex 3 ¶ 4.1.1.  
285 Birds Directive, supra note 18, arts 7(1), 7(4) (see also art. 2). 
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Of course, AEWA permits the hunting of some Column A populations to continue within the 
framework of an ISAP endeavoring to implement AHM. The EU has indicated its willingness 
to withdraw certain reservations once the appropriate frameworks are in place for harvest to 
occur under this exemption.286 Interestingly, while the exemption is not available for 
populations listed in Category 1 of Column A, or in Category 2 or 3 without an asterisk, the 
existence of EU reservations has the potential to influence the content of AEWA’s ISAPs for 
these populations. This is illustrated by the recently-adopted287 joint AEWA-EU ISAP for the 
Western Siberia & Northern Europe/NW Europe population of velvet scoter, Melanitta fusca. 
This population is listed in Category 1(b) of Column A due to the species’ Red List 
classification.288 AEWA’s legal text therefore requires parties to prohibit taking, and makes 
no provision for AHM. However, the EU and its Member States have a reservation in place 
concerning the population’s categorization.289 Rather than envisaging the complete 
prohibition of taking, the ISAP therefore calls for the sustainability of hunting to be assessed 
and managed using AHM methods.290 This example illustrates an avenue for addressing 
stakeholders’ concerns regarding, inter alia, Category 1(b) of Column A (discussed supra 
Part IV.B). That said, it is by no means ideal for AEWA’s ISAPs to endorse activities which, 
in principle, are prohibited by the Agreement’s legal text. Nor is it ideal for the EU to secure 
the inclusion of such activities in an ISAP by means of reservation, while simultaneously 
encouraging Member States to respect AEWA’s objective of not hunting the population in 
question. Simply relying on parties’ reservations therefore arguably does not provide an 
appropriate long-term strategy for permitting the development of additional AHM 
frameworks under the Agreement. 

 
D. Potential for Adjusting AEWA’s Restrictions on the Harvest of Column A 

Populations 

AEWA’s annexes can be amended with the support of a two-thirds majority of the parties 
present and voting.291 Should the Agreement’s MoP deem fit to do so, it could therefore 
introduce amendments aimed at either constricting or expanding parties’ discretion to allow 
the harvest of certain populations.292 In light of the various concerns highlighted above, this 
section will focus on the latter. Three possible approaches can be envisaged for increasing 
parties’ flexibility to permit the harvest of Column A populations (of which combinations 
would also be feasible): (1) adding further asterisks to existing listings/future up-listings; (2) 
adjusting the criteria for Table 1’s categorizations; and (3) adjusting the legal consequences 
attached to particular categorizations by amending the AEWA Action Plan.  
 
For populations listed in Category 2 or 3 of Column A, the addition of an asterisk can result 
in AHM being permitted within the framework of an ISAP. The creation of the asterisk was a 
political compromise and this is the only aspect of AEWA’s Table 1 categorizations that is 
not based on biological criteria. At the time of the Agreement’s adoption, seven populations 
were marked with asterisks.293 All but two have since been down-listed due to improvements 

                                                 
286 MoP7 Report, supra note 267, at ¶ 114 
287 AEWA Res. 7.5, supra note 130, at ¶ 1. 
288 AEWA, supra note 11, annex 3 table 1. 
289 Report of the Depositary, supra note 277. 
290 Dagys & Hearn, supra note 282, at 11. 
291 AEWA, supra note 11, art X(5). 
292 See Lewis, supra note 81, at 41 (observing that, although the majority of the amendments to AEWA’s annex 
3 have thus far had the effect of strengthening parties’ legal commitments, it is also possible for amendments to 
weaken such commitments). 
293 AEWA, Final Act, supra note 215. 
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in their conservation status.294 It is unclear whether AEWA’s drafters envisaged the 
possibility of adding further asterisks to Table 1 subsequent to the Agreement’s entry into 
force. No provision is made for this in the Agreement itself, and Table 1’s Key to 
Classification fails to identify any criteria for applying the asterisk. However, following a 
suggestion by the EU,295 MoP5 allowed an asterisk to be added to the listing of the taiga bean 
goose when this population was up-listed to Category 3 of Column A.296 The parties therefore 
appear to be in agreement that the addition of asterisks remains possible.297 Given that the 
criteria for various Table 1 categorizations do not themselves consider the extent to which 
harvest poses a threat or its potential to offer conservation benefits, the availability of the 
asterisk provides a means of accommodating these considerations while avoiding having to 
satisfy the more stringent requirements for a paragraph 2.1.3 exemption. On the other hand, 
this mechanism has the potential to dilute the advantages of AEWA’s categorization process 
(discussed supra Part IV.B). If proposals for the addition of asterisks become a more 
common feature of AEWA negotiations, there is arguably a need to introduce measures 
aimed at ensuring that this is not abused. This could, for instance, be done by amending Table 
1’s Key to Classification to identify criteria for the use of asterisks or by amending paragraph 
2.1.1 of the Action Plan to include more detailed criteria that an ISAP and its supporting 
institutions should satisfy to provide an acceptable framework for hunting. 
 
The potential to add asterisks is currently only available for populations in Category 2 or 3 of 
Column A, not Category 1. As noted above, some stakeholders believe that there is a need to 
better facilitate the AHM of certain Category 1 populations. If the MoP agrees that this is 
desirable, it could be achieved by amending Table 1’s criteria for categorization (a move for 
which there is already precedent298). It has, for instance, been suggested that the inclusion in 
Category 1 of large populations of globally threatened species could be avoided by adding a 
size threshold to the relevant criteria.299 To elaborate: if Category 1(b) of Column A were 
adjusted to include populations that both belong to globally threatened species and number 
less than a particular amount of birds, the remaining populations of threatened species could 
theoretically be included in a category that accommodates AHM within the framework of an 
ISAP. For instance, a new sub-category for globally threatened populations numbering above 
the threshold could be added to Category 2 or 3, thereby making it possible to add an asterisk. 
Alternatively, these populations could be added to Category 4 and receive the same treatment 
as Near Threatened populations.  
 
Yet another option would be to leave the Table 1 listing criteria in their current form, but 
alter the legal obligations accompanying particular categorizations. The most obvious way of 
doing this would be to simply amend paragraph 2.1.1 of the Action Plan so as to expand the 
                                                 
294 Compare id; AEWA, supra note 11, annex 3 table 1. 
295 AEWA, Comments from the Parties to the Proposals for Amendments to Annex 3 (Action Plan and Table 1) 
of AEWA, AEWA/MOP5.20 addendum rev.1 (Apr. 20, 2012), https://www.unep-aewa.org/sites/default/files/ 
document/mop5_20_addendum_rev1_0.pdf. 
296 AEWA, supra note 11, annex 3 table 1.  
297 For populations already listed in Category 2 or 3 of Column A, the addition of an asterisk would need to 
follow the ordinary procedure for amendment of the Agreement’s annexes. For populations being up-listed or 
down-listed, the proposed asterisk would either need to be included in the initial proposal to amend the 
population’s listing, or be proposed by another party in response to the up- or down-listing proposal. See further 
id. art. X(3) (describing the procedure for proposing amendments and submitting comments on such proposals 
prior to the MoP).   
298 E.g. AEWA Res. 7.3, Adoption of Amendments to the AEWA Annexes (Dec. 4-8, 2018), https://www.unep-
aewa.org/sites/default/files/document/aewa_mop7_3_amendments%20to%20annexes_en.pdf (amending the 
criteria for several categories in Columns A and B). 
299 TC14 Report, supra note 199, ¶ 69 (suggestion by representative of CIC). 
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availability of the paragraph’s existing exception for hunting within the framework of 
ISAPs.300 An amendment could, for instance, make it possible to add asterisks to certain 
Category 1 populations. It could also theoretically do away with the asterisk system by 
simply linking the exception to entire categories of populations (as is currently the case for 
Category 4).  
 
Importantly, the MoP’s discretion to amend the AEWA Action Plan is not without 
limitations. The Action Plan is intended to be consistent with AEWA’s objective and the 
general conservation measures identified in Article III of the Agreement.301 Any amendment 
of the Action Plan must therefore take these into consideration.302 It follows that amendments 
cannot allow harvest that would be unsustainable and hinder recovery efforts. Any 
amendment expanding the Column A populations that can be hunted within the framework of 
ISAPs must therefore be approached with caution and (as touched on above) should 
potentially be accompanied by additional criteria aimed at ensuring sustainability. It must 
further be remembered that Article III(2)(a) of AEWA requires that parties accord the same 
strict protection for endangered migratory waterbirds as is provided by Article III(4)-(5) of 
the CMS. This provision seemingly limits the populations that can be brought within the 
ambit of AEWA’s exception for hunting within the framework of ISAPs – at the very least 
excluding populations in Category 1(a) of Column A (i.e. CMS Appendix I species) from this 
exemption.303 
 

  
V. POPULATIONS FOR WHICH HARVEST IS PERMITTED IN PRINCIPLE 
 
Populations of migratory waterbirds that don’t meet the criteria for inclusion in Column A of 
AEWA’s Table 1 are included in Column B if they either: (i) number between “around 
25,000 and around 100,000 individuals”, or (ii) exceed this population size, but are 
nevertheless considered to be in need of special attention due to additional factors concerning 
their range, habitat or population trend. Remaining populations are included in Column C, 
provided that they could significantly benefit from international cooperation.304 The harvest 
of both Column B and C populations is permitted in principle. However, as has already been 
canvassed in Part IV.A above, the harvest of these populations may need to be restricted in 
order to protect Column A populations with which they overlap. Parties must also ensure that 
the harvest of Column B and C populations is sustainable and must comply with the other 
generally applicable provisions outlined in Part III.A of this article. For Column C 
populations (e.g. all AEWA-listed populations of mallard, Anas platyrhynchos platrhynchos, 
and garganey, Spatula querquedula305), parties have considerable discretion in how they go 
about regulating harvest to ensure sustainability. States’ discretion is more constrained in 
respect of Column B populations (e.g. populations of pygmy cormorant, Microcarbo 
pygmaeus, and red-crested pochard, Netta rufina306), for which the AEWA Action Plan 

                                                 
300 In principle, the MoP could also amend the criteria for exemption under ¶ 2.1.3 of the Action Plan – 
however, this is probably less likely than an amendment of ¶ 2.1.1, due to the former’s alignment with the Birds 
Directive and Bern Convention.  
301 AEWA, supra note 11, arts II(1), IV(1). 
302 Id. art. IV(3). Although it is, in principle, possible for the MoP to amend AEWA’s Agreement text, this 
process is much more cumbersome than amending the Action Plan (see id. art. X(4)). 
303 See further Lewis, supra note 26. 
304 AEWA, supra note 11, annex 3 table 1.  
305 Id.  
306 Id. 
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prescribes several types of harvest restrictions. This part of the article examines the scope of 
these restrictions, and parties’ flexibility to deviate therefrom via exemption or reservation.  
  

A. Harvest Restrictions in Respect of Column B Populations 
 
Paragraph 2.1.2 of the AEWA Action Plan requires that parties regulate the taking of birds 
and eggs from Column B populations with the object of maintaining them at, or contributing 
to their restoration to, a FCS and ensuring that their use is sustainable. It proceeds to identify 
a series of compulsory legal restrictions on taking and to require that parties prohibit the 
possession, utilization of, and trade in birds and eggs (or the readily recognizable parts and 
derivatives thereof) that have been taken in contravention of any prohibition laid down 
pursuant to these provisions.307 The provision’s use of the term “taking” means that the 
requisite regulations must extend beyond hunting so as also to encompass other forms of 
deliberate killing, as well as capture, harassment, and attempts to engage in such conduct. 
 
The first measure required is a prohibition on “the taking of birds belonging to the 
populations concerned during their various stages of reproduction and rearing and during 
their return to their breeding grounds if the taking has an unfavourable impact on the 
conservation status of the population concerned”.308 Unlike the corresponding provision in 
the Birds Directive,309 this provision is not framed in absolute terms. Rather, parties’ 
obligation to impose seasonal restrictions on the taking of Column B populations hinges upon 
the impact that such taking would have on a population’s conservation status. If the impact 
would not be unfavorable, a prohibition is not required. This provides some flexibility for 
parties in which there is a tradition of spring hunting. On the other hand, if the impact would 
be unfavorable, there appears to be little room for escaping this obligation, as is explained in 
the discussion of exemptions and reservations below.310  
 
Secondly, parties are required to “regulate the modes of taking”. 311 In 2012, this provision 
was expanded to require that parties “in particular prohibit the use of all indiscriminate means 
of taking and the use of all means capable of causing mass destructions, as well as local 
disappearance of, or serious disturbance to, populations of a species”, and to include a list of 
means of taking that must be prohibited.312 The language for the first portion of this addition 
was drawn from the Revised African Convention on the Conservation of Nature and Natural 
Resources313 and is also extremely similar to that appearing in the Bern Convention.314 The 
list of prohibited means of taking was modelled on lists appended to the Bern Convention315 
and Birds Directive.316 A potential criticism of drafters’ reliance on lists developed in a 
                                                 
307 Id. annex 3 ¶ 2.1.2(d). 
308 Id. annex 3 ¶ 2.1.2(a). 
309 Birds Directive, supra note 18, art. 7(4). 
310 See also supra Part III.C (discussing the relevance of the precautionary principle in the context of this 
particular provision); Madsen et al., supra note 3, at 20-22 (providing guidance on the provision’s 
implementation). 
311 AEWA, supra note 11, annex 3 ¶ 2.1.2(b). 
312 AEWA, Res. 5.6, supra note 211. 
313 Revised African Convention, supra note 111, art. IX(3)(b)(iii). 
314 Bern Convention, supra note 111, art. 8. Similarities between the African and Bern Conventions are 
unsurprising insofar as the latter was one of the treaties from which inspiration was drawn when revising the 
former. See Morné van der Linde, A review of the African Convention on Nature and Natural Resources, 2(1) 
AFRICAN HUMAN RIGHTS L. J. 33, fn 139 (2002) (listing international instruments from which inspiration was 
drawn “in order to bring the African Convention in line with current environmental developments”). 
315 Bern Convention, supra note 111, appendix IV. 
316 Birds Directive, supra note 18, annex IV. 
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European context is that these might be under-inclusive for the purposes of regulating taking 
in all parts of AEWA’s Agreement Area. However, AEWA’s list of prohibited means of 
taking is not exhaustive, with the result that even non-listed methods of taking must be 
prohibited if they are indiscriminate or are capable of causing mass destructions, local 
disappearance, or serious disturbance. Another potential criticism of the list is that it includes 
certain methods of taking that are used to harvest birds for livelihood purposes in parts of the 
AEWA Agreement Area. For example, in the Sahel region of Africa, where the consumption 
and sale of waterbirds contribute to food security and livelihoods, these species are caught 
using a wide variety of devices, including fishing nets, hook lines, snares and traps.317 To 
address this reality, an exemption has been incorporated into the AEWA Action Plan, which 
permits parties to allow otherwise prohibited methods of taking in order to “accommodate 
use for livelihood purposes, where sustainable”.318 The MoP’s willingness to create this 
ground of exemption reflects an important recognition that, while European instruments are a 
valuable source of ideas for developing provisions of the AEWA Action Plan, such 
provisions should also be tailored to the needs of other portions of the Agreement Area. The 
exemption could further play a role in facilitating community-based natural resources 
management, the importance of which has previously been recognized in efforts to improve 
AEWA’s implementation in Africa.319 However, the exemption is accompanied by various 
difficulties, which are discussed below.  
 
AEWA’s specific limitations on the seasons in which, and methods through which, taking 
may occur are proceeded by a broadly-phrased requirement to “establish limits on taking, 
where appropriate, and provide adequate controls to ensure that these limits are observed”.320 
The nature of these limits is not specified in AEWA’s legal text itself, which instead leaves 
parties the discretion to apply whichever types of restrictions they consider to be appropriate. 
However, a variety of possibilities are identified by the Agreement’s Guidelines on 
Sustainable Harvest of Migratory Waterbirds. Examples include limits on the persons 
authorized to harvest; the quantities, age, or sex of birds that they are allowed to harvest; and 
the areas in which, or days and times during which, harvest may occur.321 
 

B. Granting Exemptions to Restrictions on the Harvest of Column B Populations 
 

The exemptions articulated in paragraph 2.1.3 of the AEWA Action Plan (discussed supra 
Part IV.C) may also be invoked in respect of the prohibitions required by paragraph 2.1.2. In 
practice, however, there appears to be fairly limited scope for relying on these exemptions to 
allow harvest that is otherwise prohibited by paragraph 2.1.2. The paragraph’s requirement 
that taking be prohibited during stages of reproduction, rearing and return to breeding 
grounds only applies if taking would have an unfavorable impact on conservation status. 
Where this is the case, it would seemingly be impossible to satisfy paragraph 2.1.3’s 
requirement that exemptions “not operate to the detriment of the populations listed in Table 
1”. Insofar as Column B populations are concerned, the primary relevance of exemptions is 
therefore their potential for allowing methods of taking that parties are otherwise required to 
prohibit. Examples include allowing birds to be captured with the use of nets or traps for the 
purposes of research, re-establishment or culling, where there is no other satisfactory solution 
and the other conditions for exemption are satisfied. A question arises concerning whether 
                                                 
317 LEO ZWARTS ET AL., LIVING ON THE EDGE: WETLANDS AND BIRDS IN A CHANGING SAHEL, 197 (2010).  
318 AEWA, supra note 11, annex 3 ¶ 2.1.2(b). 
319 E.g. Plan of Action for Africa 2012-2017, supra note 264, complementary target 2.  
320 AEWA, supra note 11, annex 3 ¶ 2.1.2(c). 
321 Madsen et al., supra note 3, at 52-54. 
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the “judicious use” exemption may be relied upon to allow indiscriminate means of taking, 
given that this exemption only covers use occurring “on a selective basis”. The MoP-adopted 
guidance on this exemption advises that “[t]he methods of taking authorized by the 
exemption should either avoid the taking of non-target species or, where the methods 
themselves are not entirely selective, allow for individuals of the target species to be kept and 
those of other species to be released unharmed”.322 In other words, this condition has been 
interpreted as referring to the effect, rather than the method, of taking, with the result that the 
judicious use exemption can potentially be relied upon to justify the use of non-selective 
methods of capture.  
 
Of course, the paragraph 2.1.3 exemptions only become relevant in those instances in which 
the livelihoods exemption permitted by paragraph 2.1.2 is unavailable. This exemption offers 
greater flexibility than paragraph 2.1.3 – especially insofar as it can be relied upon without 
having to establish the absence of satisfactory alternatives. It appears clear from the phrase 
“use for livelihood purposes”, and is confirmed by the provision’s drafting history,323 that this 
exemption’s purpose is to accommodate situations in which harvested birds are themselves 
relied upon to support livelihoods. The taking of birds with the purpose of protecting other 
resources that support livelihoods (such as crops) therefore would not qualify. Even so, 
concerns have been raised regarding the exemption’s breadth, which “appears to provide 
many possibilities for use”.324 Use occurring for “livelihood purposes” encompasses more 
than traditional or subsistence use. Reading the exemption alongside AEWA’s Guidelines on 
Sustainable Harvest of Migratory Waterbirds, it can evidently be relied upon to allow 
harvesting for both direct consumption and selling at markets, provided that the latter does 
not support an existence beyond a livelihood threshold.325 The Guidelines also recognize that 
what constitutes “a livelihood threshold” will vary from one country to another,326 but do not 
advise parties on how this threshold should be determined. The absence of an agreed 
approach for assessing where livelihood harvest ends and commercial harvest begins presents 
difficulties for establishing whether parties are operating within the limits of this exemption. 
Ideally, additional guidance should therefore be developed on this aspect of the exemption. 
 
Assuming that the use in question is indeed livelihood-based, it may only be allowed if 
sustainable. Compliance with this condition will often be difficult, if not impossible, to 
demonstrate, given the dearth of information on harvest regimes and their impacts on 
waterbird populations in parts of the AEWA Agreement Area. Indeed, the AEWA MoP has 
expressed its awareness that “there is little information about the nature and extent of 
waterbird harvests, and its legal and cultural regulation in Africa, the Middle East, and 
Central Asia on which assessments of sustainability can be based”.327 The information that is 
available suggests that high levels of harvest are a cause for concern for some populations. 
For instance, the Northern Europe & Western Siberia/West Africa population of ruff, 

                                                 
322 Guidance on Paragraph 2.1.3, supra note 243, at 6. 
323 Proposals to MoP5, supra note 212, at 42 (explaining the reason underlying this exemption as being that 
“throughout Africa, individuals make use of snares, limes, nets, traps, hooks etc. when hunting as a livelihoods 
strategy”). 
324 AEWA, Report of the 5th Session of the Meeting of the Parties (MOP5) to the African-Eurasian Migratory 
Waterbird Agreement (AEWA), 14-18 May 2012, La Rochelle, France, ¶ 264 (May 14-18, 2012), 
https://www.unep-aewa.org/sites/default/files/document/mop5_final_report_en.pdf (quoting a comment made 
on behalf of the EU and its Member States, which further urged parties to “carefully assess to which extent they 
will avail of this possibility so that it does not lead to a general use of the listed methods”). 
325 Madsen et al., supra note 3, at 9 & 38. 
326 Id. at 38.  
327 AEWA Res. 6.4, supra note 95, preamble.  
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Calidris pugnax, appears in Column B of Table 1328 and is therefore a population for which 
the livelihoods exemption is available in principle. In the Inner Niger Delta, Mali, large 
numbers of ruff are caught with the use of fishing nets for consumption by local people and 
sale at markets.329 On the basis of data from the 1990s and 2000s, Zwarts et al. observed the 
following: 

 
The recorded annual catch is estimated to vary between 10 000 and 40 000 Ruff, but twice 
this number is possibly taken (20 000-80 000) in the Inner Niger Delta. This would amount to 
15-60% of the population wintering in the area, a staggering figure which does not include 
natural mortality from starvation. 
 
Catching Ruff in the Inner Niger Delta is highly biased against females. […] Even when only 
15% of the wintering birds is captured annually (a minimum), the selective killing of females 
must have a considerable impact on the population level.330 
 

Allowing harvest to occur at this scale, without establishing measures to monitor and control 
its levels and impacts would clearly contravene AEWA’s requirements. Interestingly, in its 
2018 national report, Mali indicated that its legislation currently prohibits hunting with the 
use of nets and that reliance on AEWA’s livelihoods exemption is not applicable.331 It is 
unclear precisely what was meant by the latter statement, and an investigation of the 
adequacy of Mali’s legislation, and its enforcement thereof, falls beyond the scope of this 
article.332 It should, however, be noted that AEWA’s livelihood exemption does not prescribe 
the types of controls through which harvest should be managed or require that these be 
imposed through top-down regulation. Voluntary, bottom-up initiatives333 may therefore be 
sufficient, provided that these are effective in achieving sustainable harvest. 
 
Ultimately, the responsibility of demonstrating that the conditions for exemption are satisfied 
lies with the party deviating from AEWA’s ordinary requirements. However, as in the case of 
AEWA’s paragraph 2.1.3 exemptions, this will be easier to do where mechanisms are in 
place to coordinate data-collection and harvest regulation at flyway-level. Insufficient data 
has thus far precluded international-scale harvest management in Africa.334 However, the 
AEWA Plan of Action for Africa 2019-2027 envisages actions to improve harvest data 

                                                 
328 AEWA, supra note 11, annex 3 table 1. 
329 ZWARTS ET AL, supra note 317, at 357-359.  
330 Id. at 359. 
331 Mali, Rapport sur la mise en œuvre de l'AEWA pour la période 2015-2017, 5 (2018) https://www.unep-
aewa.org/sites/default/files/document/Mali_aewa_mop7_nr_f.pdf. 
332 Note, however, that efforts to assess and promote the sustainable management of migratory waterbirds in the 
Inner Niger Delta and other Sahelian wetlands are currently in motion under the “RESSOURCE” project. See 
FAO, Contributing to Sahel food security through sustainable waterbird management (6 Oct., 2016), 
http://www.fao.org/news/story/en/item/445405/icode/ (explaining that this initiative between the Food and 
Agriculture Organization of the United Nations, the French Facility for Global Environment and other partners 
(including the AEWA Secretariat) includes both monitoring and capacity-building activities, and aims to 
support the development of an improved legal and policy framework for achieving sustainable hunting). 
333 An example of the use of bottom-up approaches to regulating the off-take of waterbirds is seen at Lake 
Chilwa, Malawi. See, e.g., UNESCO, Lake Chilwa Wetland, https://whc.unesco.org/en/tentativelists/5604/ (last 
visited Jan. 22, 2019) (explaining that there are currently “over 1,300 registered bird hunters who belong to at 
least 20 bird hunting clubs that form part of the Lake Chilwa Hunters Association which was formed with the 
aim of sustainably managing the utilisation of sedentary and migratory water birds”). 
334 Madsen et al., supra note 3, at 14. 
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(including from harvest for livelihood purposes) in this region and develop at least one pilot 
AHM plan, along with a coordination mechanism to support its implementation.335 
 
The livelihood exemption is only available in respect of paragraph 2.1.2’s requirement to 
prohibit the use of certain problematic means of taking. Unlike the paragraph 2.1.3 
exemptions, it therefore cannot be applied in respect of parties’ obligations to protect Column 
A populations. Where there is geographic and temporal overlap between Column A 
populations and populations of birds being targeted for harvest, it follows that parties will be 
unable to rely on the livelihood exemption to excuse the use of methods that result in the 
killing, capture, or significant disturbance/harassment of birds from populations in Column 
A. If this occurs, a party will be in breach of its AEWA commitments unless the conditions of 
paragraph 2.1.3 are satisfied.  
 
As a final note, AEWA’s exemptions provisions cannot be relied upon to excuse states’ 
failure to comply with their more stringent obligations under other international 
instruments.336 It is therefore significant that neither the Bern Convention nor the Revised 
African Convention make provision for a similar exemption to accommodate use for 
livelihood purposes,337 and that almost half of AEWA’s range states (54) are currently party 
to at least one of these instruments, as is the European Union.338   
 

C. Parties’ Entry of Reservations Regarding Restrictions on the Harvest of Column 
B Populations 

 
Several parties have entered reservations in respect of the prohibitions required by paragraph 
2.1.2 of the AEWA Action Plan.339 Two observations warrant mention in this regard. The 
first concerns reservations entered in respect of the requirement to prohibit taking during 
stages of reproduction, rearing and return to breeding grounds if this would have an 
unfavorable impact on conservation status.340 If a party that has entered such a reservation 
allows a Column B population to be taken during these periods, and this has an unfavorable 
impact on the population’s conservation status, the party cannot be said to have contravened 
paragraph 2.1.2 of the AEWA Action Plan. In such circumstances, the party would, however, 
                                                 
335 AEWA, AEWA Plan of Action for Africa 2019-2027, AEWA/MOP7.16, 21-22, 25 (Oct. 5, 2018), 
https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_16_draft_poaa_2019-2027_en_0.pdf. 
336 AEWA, supra note 11, art. XI (providing that AEWA’s provisions do not affect the obligations of parties 
deriving from existing international treaties). 
337 The Revised African Convention does not list all of the problematic methods of taking that are listed by the 
Bern Convention, but nevertheless contains a broadly-framed requirement that parties prohibit methods of 
taking which are indiscriminate or capable of causing mass destructions and local disappearance or serious 
disturbance (Bern Convention, supra note 111, art. IX(3)(b)(iii), annex 3). This is a stricter requirement than 
that found in the Convention’s 1968 predecessor. See African Convention on the Conservation of Nature and 
Natural Resources, 15 Sept., 1968, art. VII(2) https://au.int/sites/default/files/treaties/7763-treaty-0003_-
_african_convention_on_the_conservation_of_nature_and_natural_resources_e.pdf (providing that certain 
methods of hunting or capture be completely prohibited, but that others (including, inter alia, the use of nets, 
traps and snares) only be prohibited “as far as possible”). 
338 Council of Europe, Chart of signatures and ratifications of Treaty 104: Convention on the Conservation of 
European Wildlife and Natural Habitats (status as of Jan. 4, 2019) https://www.coe.int/en/web/conventions/full-
list/-/conventions/treaty/104/signatures?p_auth=wdK052gt; African Union, List of countries which have signed, 
ratified/acceded to the Revised African Convention on the Conservation of Nature and Natural Resources 
(status as of Jul. 17, 2018), https://au.int/sites/default/files/treaties/7782-sl-revised_african_convention_on_the_ 
conservation_of_nature_and_natural_resources.pdf. 
339 Status Report, supra note 276, at 4 (reservations by Finland in respect of the Åland Islands); Report of the 
Depositary, supra note 277, at 1 (reservations by Belarus).  
340 As have been entered by Belarus and Finland (id). 
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appear to be in contravention of other provisions of the Action Plan and Agreement text (in 
particular, those requiring that use be sustainable and that species be maintained at, or 
restored to, a FCS) unless it had also entered a reservation to the particular species’ coverage 
by AEWA. 
 
Secondly, to the extent that AEWA’s provisions are aligned with those of other conservation 
treaties, one would expect states to be consistent in their reservation entries across treaty 
regimes. Curiously, however, this is not always the case. For instance, in February 2016, 
Belarus entered reservations in respect of several of the Action Plan’s harvest-related 
provisions, including the obligation to prohibit non-selective means of taking.341 What is 
strange about this reservation is that its scope is considerably broader than the reservation 
that Belarus entered in respect of the corresponding provision of the Bern Convention. 342 For 
some methods of harvest,343 the latter reservation applies in respect of the capture or killing 
of all game animals. However, for others,344  it applies only in respect of the killing or 
capture of specific species, none of which are birds. Still other methods are not covered by 
the reservation at all. Even if the failure to prohibit these means of taking does not contravene 
AEWA, it would therefore contravene the Bern Convention.345  
 
 
VI.  CIRCUMSTANCES IN WHICH WATERBIRD HARVEST IS REQUIRED OR 

RECOMMENDED  
 
A question arises concerning whether AEWA ever requires the harvest of waterbirds. In 
answering this question, a distinction needs to be drawn between native and non-native 
species, both of which may pose a threat to AEWA-listed populations. The legal 
considerations applicable to both situations are briefly considered in this part of the article. 
The remainder is dedicated to a discussion of circumstances in which the AEWA MoP has 
recommended the harvest of native populations to protect interests other than waterbird 
conservation. It focuses in particular on the legal acceptability of setting upper population 
limits under the Agreement and the complications that have arisen due to states’ obligations 
under other legal instruments.   
 

A. Controlling and Eradicating Populations of Non-native Species346 
 
AEWA’s parties are required to take measures to prevent non-native waterbird species “from 
becoming a potential threat to indigenous biodiversity”,347 and to ensure that non-native 
                                                 
341 Report of the Depositary, supra note 277, at 1.  
342 Council of Europe, Reservations and Declarations for Treaty No. 104 – Convention on the Conservation of 
European Wildlife and Natural Habitats (status as of Jan. 4, 2019), https://www.coe.int/en/web/conventions 
/search-on-treaties/-/conventions/treaty/104/declarations.  
343 The use of tape recorders, semi-automatic weapons with a magazine capable of holding more than two 
rounds of ammunition, and motor vehicles in motion (id.). 
344 The use of snares, nets, artificial light sources, devices for illuminating targets, and sighting devices for night 
shooting comprising an electronic image magnifier or image converter, and hunting from aircraft (id.).  
345 Note also that Belarus did not enter a reservation in respect of ¶ 2.1.1 of the AEWA Action Plan. Thus, if 
methods of taking are allowed that result in the capture, killing or significant disturbance of birds from Column 
A populations, this will contravene AEWA unless the conditions for exemption are met.  
346 The discussion in this section is partially based on AEWA, Draft Guidance on AEWA’s Provisions on Non-
native Species, AEWA/MOP7.33 (Sept. 21, 2018) https://www.unep-aewa.org/sites/default/files/document/ 
aewa_mop7_33_draft_guidance_nn_species_en_0.pdf [hereinafter Guidance on Non-native Species], which was 
drafted by the author and adopted through AEWA Res. 7.8, supra note 243, ¶ 1(b). 
347 AEWA, supra note 11, art. III(2)(g). 
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species or hybrids thereof “do not pose a potential hazard to the populations listed in Table 
1”.348 Such measures may obviously include the capture and/or killing of non-native species 
of waterbirds (and, indeed, other non-native taxa349). This is recognized by AEWA’s legal 
text,350 and the Agreement’s guidance documents explicitly urge states to implement 
measures to control and eradicate non-native populations where these pose a risk to native 
waterbirds.351 For instance, the ruddy duck, Oxyura jamaicensis, (which is not native to 
AEWA’s Agreement Area) threatens the endangered white-headed duck, Oxyura 
leucocephala, through hybridization. 352 The MoP has therefore urged parties to 
establish/continue ruddy duck eradication programs towards this species’ complete 
extermination within the Agreement Area.353 
 
It follows that states’ domestic legislation should provide a basis for control and eradication 
measures. If a party deems it appropriate to legislatively protect certain non-native species, it 
should ensure (e.g. through highly responsive licensing/derogation systems) that this does not 
delay or preclude the implementation of control or eradication strategies should these become 
necessary.354  Parties must also, however ensure that, when control and eradication measures 
are implemented, these do not impact non-target species in a manner that contravenes 
AEWA’s other provisions (e.g. through significant disturbance or accidental taking). 
Compliance with the Agreement would therefore generally require that the harvest of non-
native species not go completely unregulated.355  
 

B. Controlling Native Species that Pose a Threat to Populations of Migratory 
Waterbirds 

 
Turning to the question of whether AEWA ever requires its parties to control populations of 
native species, this is not explicitly called for in any of the provisions of AEWA’s legal text. 
However, if a native species of waterbird (or, for that matter, any other native species356) is 
negatively impacting an AEWA population’s conservation status, then Article II(1) would 
seemingly require parties to address this – by lethal control measures if necessary.  
 
                                                 
348 Id. annex 3 ¶ 2.5.3. The wording of this provision is somewhat problematic in that, unlike art. III(2)(g) 
(which refers simply to non-native waterbird species that “have already been introduced”), ¶ 2.5.3 requires 
parties to take measures in respect of non-native species/hybrids that “have already been introduced into their 
territory”. Ideally, the wording “into their territory” should be deleted so that the provision also applies to non-
native species that naturally spread to a country outside their natural range after having been introduced in the 
territory of another country.  
349 Id. (not referring exclusively to waterbirds). See also id. annex 3 ¶ 4.3.10 (requiring measures “ideally to 
eliminate or otherwise to mitigate the threat from non-native terrestrial predators to breeding migratory 
waterbirds on islands and islets”). 
350 Id. annex 3 ¶ 2.5.3 (referring explicitly to taking).  
351 Myfryn Owen et al. Guidelines on Avoidance of Introductions of Non-native Waterbird Species, AEWA 
Technical Series No. 12, 26 (Jun. 2006); AEWA Res 6.4, supra note 95, ¶ 10. See also Guidance on Non-native 
Species, supra note 346, at 4-5 (discussing the importance of the precautionary principle in this context).  
352 See, e.g., G.C. Smith et al., A model of ruddy duck Oxyura jamaicensis eradication for the UK, 42 J. APPL. 
ECOL. 546 (2005).  
353 AEWA Res. 4.5, Introduced Non-native Waterbird Species in the Agreement Area, ¶¶ 12-13 (Sept. 15-19, 
2008) https://www.unep-aewa.org/sites/default/files/document/res4_5_non_native_species_final_0.pdf. 
354 See further Guidance on Non-Native species, supra note 346, 5-6.  
355 Id. at 5 (advising that these measures be conducted “in a manner that is systematic, organized and 
supervised”).  
356 See, e.g., Marjakangas et al., supra note 218, at 39 (calling upon range states to increase the survival rates of 
adults by, inter alia, maintaining and strengthening measures to control huntable native predators within the 
taiga bean goose’s breeding and moulting areas). 
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Of course, a key difference between the control of native and non-native species is the need 
for parties to consider their international conservation commitments in respect of the former. 
The protection of one population of native species clearly cannot justify the eradication of 
another. Where the interests of two native populations are at odds, a careful balancing of their 
conservation needs should be undertaken within the framework of states’ international 
obligations, having regard to such factors as the severity of the threat and the populations’ 
respective conservation statuses. For instance, the kelp gull, Larus dominicanus vetula, 
predates on eggs and chicks of the nine species covered by the AEWA International Multi-
species Action Plan for the Conservation of Benguela Current Upwelling System Coastal 
Seabirds.357 For most of the species, this threat is ranked as “low”,  but it is ranked as 
“medium” for the African penguin, Spheniscus demersus, and Caspian tern, Hydroprogne 
caspia.358 The southern African populations of both of these species are listed in Column A 
of AEWA’s Table 1, whereas the relevant population of kelp gull is listed in Column B.359 
Per AEWA’s legal text, priority must be given to the Column A populations360 and the taking 
of kelp gulls is, in principle, permissible. Indeed, the species action plan calls for the 
development and implementation of protocols for the control of kelp gulls involved in the 
predation of seabirds,361 and the culling of kelp gulls occurs in some areas.362 However, in 
implementing these measures, parties must ensure that they comply with AEWA’s 
requirements regarding the taking of Column B populations (supra Part V).  
 

C. Controlling Waterbird Populations to Address Conflicts with Other Interests 
 
AEWA’s overarching objective is the conservation of migratory waterbirds. As has been 
emphasized throughout this article, the requirement to maintain or restore populations’ FCS 
is therefore the Grundnorm of the Agreement, and other interests cannot be relied upon to 
justify deviation from this minimum requirement. Provided that this requirement is satisfied, 
AEWA does, however, recognize the need to balance waterbird protection against other 
interests. This is reflected in the various exemptions discussed above. In addition, the AEWA 
Action Plan requires that parties endeavor to “gather information on the damage, in particular 
to crops and to fisheries, caused by populations listed in Table 1” and that they cooperate 
with a view to identifying appropriate techniques to minimize, or mitigate the effects of, such 
damage.363 It further requires that parties cooperate with a view to developing species 
management plans (ISMPs) for populations that cause significant damage.364 These 
provisions do not require that damage be minimized through lethal measures. However, this 
is clearly one option available to parties, provided that such measures are implemented within 
the constraints of AEWA’s other provisions. Indeed, ISMPs themselves recognize that the 

                                                 
357 Hagen & Wanless, supra note 207, at 25, 30, 64 (2015). 
358 Id.  
359 AEWA, supra note 11, annex 3 table 1.  
360 Id. annex 3 ¶ 7.1 (providing that, when implementing the AEWA Action Plan, “Parties shall, when 
appropriate, give priority to those populations listed in Column A of Table 1”).  
361 Hagen & Wanless, supra note 207, at 49. 
362 Id. at 76 (explaining that measures are in place to control kelp gull numbers at Bird Island and Dyer Island, 
South Africa, so as to increase the breeding success of African penguins in these areas). See also Lorien 
Pichegru, Increasing breeding success of an Endangered penguin: artificial nests or culling predatory gulls?, 
23 BIRD CONSERV. INT. 296 (2013) (discussing the role that culling kelp gulls plays in improving the survival of 
penguin chicks, as well as the importance of considering alternative solutions). 
363 AEWA, supra note 11, annex 3 ¶¶ 4.3.2-4.3.3. 
364 Id. annex 3 ¶ 4.3.4.  
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deliberate killing of birds plays a role in addressing conflicts and make various 
recommendations regarding both lethal and non-lethal management measures.365  
 
A particularly controversial aspect of AEWA’s management planning processes to date has 
been ISMPs’ recommendations that harvest be used to deliberately reduce populations, or 
limit their growth, below agreed maximum population targets. In other words, their 
endorsement of formal population control at the biogeographical population level. This issue 
has emerged in the context of rapidly increasing goose abundance in western Europe, with 
associated increases in conflicts with agriculture, aviation safety, human and animal health, 
and biodiversity objectives.366 Although there is broad agreement on the value of target-
setting when endeavoring to recover populations with an unfavorable conservation status, the 
setting of targets that populations should be kept below is an emotive issue.367 Some 
stakeholders object to this approach on ethical grounds. Stakeholders’ views also differ 
regarding the circumstances in which such an approach becomes acceptable and its utility in 
addressing conflicts compared to non-lethal measures (such as habitat management) and 
localized control measures which, although impacting the overall population, are not aimed at 
doing so.368 Further complications arise from the need for management measures to be 
consistent with other international instruments that take a more protectionist approach than 
AEWA for some species. These are discussed below. Viewing the matter purely from the 
perspective of states’ legal commitments under AEWA, it is, however, clear that the 
Agreement allows for populations to be controlled on the basis of targets, as long as the 
minimum standard of FCS continues to be satisfied. In other words, once FCS has been 
reached, a variety of human interests (some focused on minimizing conflicts with waterbird 
populations, others focused on maximizing the benefits associated with these populations) 
may influence the level to which states allow the population to grow. This approach has been 
endorsed by the AEWA MoP through its adoption of ISMPs that recommend population 
management.369 
 
Three ISMPs have thus far been adopted by the AEWA MoP. The first was the 2012 
International Species Management Plan for the Svalbard Population of the Pink-footed 
Goose, Anser brachyrhynchus.370 Although this plan’s goal focuses first and foremost on “the 
biological dimension of maintaining the Svalbard Pink-footed Goose in a favourable 
conservation status”, the goal also emphasizes the need to address economic and recreational 
interests.371 These interests are consequently reflected in the plan’s objectives, which include, 
inter alia, “[keeping] agricultural conflicts to an acceptable level” and “[allowing] for 
recreational use that does not jeopardize the population”.372 The plan identifies maintaining a 
population size of “around 60,000, within a range to prevent the population from collapsing 
                                                 
365 E.g. Jesper Madsen & James H. Williams, International Species Management Plan for the Svalbard 
Population of the Pink-footed Goose, Anser brachyrhynchus, AEWA Technical Series No. 48, 27-28 (May, 
2012). 
366 See generally the articles in 46(2) AMBIO (2017) (discussing the multiple societal challenges posed by 
expanding goose populations and reviewing the strengths and weaknesses of existing attempts to integrate these 
in cohesive goose management programs).  
367 James H. Williams & Jesper Madsen, Stakeholder Perspectives and Values when Setting Waterbird 
Population Targets: Implications for Flyway Management Planning in a European Context 8 PLOS ONE 
(2013) (investigating the diverse perspectives of international stakeholders regarding the setting of population 
targets for waterbird species).  
368 Id.  
369 See also AEWA TC, supra note 118, ¶¶ 5-7. 
370 Madsen & Williams, supra note 365. 
371 Id. at 27. 
372 Id. 
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or irrupting, respectively” as an essential action for attaining its objectives.373 Efforts to 
reduce the population to within this range are currently being coordinated by the AEWA 
EGMP.374 In December 2018, a further two ISMPs were adopted for populations of greylag 
goose, Anser anser,375 and barnacle goose, Branta leucopsis.376 These plans’ central goals are 
framed similarly to that of the pink-footed goose ISMP, and a variety of ecological, economic 
and recreational interests are reflected in their fundamental objectives.377 Neither identify 
specific population targets. However, the greylag goose ISMP suggests that there is a need to 
establish such targets,378 while the barnacle goose ISMP recognizes that some form of 
population regulation might be necessary in order to prevent widespread agricultural 
damage.379 It is envisaged that more precise management actions (as well as favorable 
reference populations) will be identified subsequent to the plans’ adoption in population-
specific “Adaptive Flyway Management Programmes”, which will be revised periodically.380  
 
The need to ensure states’ compliance with their obligations under other international 
instruments – in particular, the Birds Directive and Bern Convention – has received 
considerably greater attention in the management planning processes for greylag and barnacle 
geese than occurred for the pink-footed goose.381 The prospect of setting maximum 
population targets for barnacle geese has been especially controversial, since both the 
Directive and the Convention require states to prohibit, inter alia, the deliberate killing of this 
species.382 For the states bound by these instruments, harvest may therefore only occur within 
the framework of their derogation/exception provisions.383 Questions result concerning the 
flexibility of these provisions to accommodate the internationally-coordinated adjustment of 
population levels and the conditions that must be satisfied for this to occur. In contrast, 
AEWA itself only requires that taking be prohibited for one of the three barnacle goose 
populations covered by the ISMP.384 The Directive, the Convention and the Agreement all 
afford greater flexibility for the harvest of greylag geese.385 However, the Birds Directive 
imposes a stricter requirement than AEWA regarding seasonal prohibitions of hunting.386 A 
question therefore arises concerning whether the Directive’s provisions are sufficiently 
flexible to allow one Member State to derogate from this requirement with the purpose of 
preventing serious damage from occurring in another state.  
 

                                                 
373 Id.  
374 See, e.g., Report EGMP3, supra note 233, at 15-18. 
375 Thibaut Powolny et al., International Single Species Management Plan for the Greylag Goose 
(Northwest/Southwest European population) Anser anser, AEWA Technical Series No. 71 (Dec. 2018). 
376 Gitte Høj Jensen et al., International Single Species Management Plan for the Barnacle Goose 
(Russia/Germany & Netherlands population, East Greenland/Scotland & Ireland population, Svalbard/South-
west Scotland population) Branta leucopsis, AEWA Technical Series No. 70 (Dec. 2018). 
377 Id. at 17-18; Powolny et al., supra note 375, at 15-17. 
378 Powolny et al., supra note 375, at 18. 
379 Jensen et al., supra note 376, at 20. 
380 Id. at 15-16; Powolny et al., supra note 375, at 14. 
381Author’s personal observation from participating in the management planning processes (although a 
comparison of the texts of the respective plans also reveals a greater emphasis on other international instruments 
in the greylag and barnacle goose ISMPs than in the pink-footed goose ISMP).  
382 Birds Directive, supra note 18, art. 5; Bern Convention, supra note 111, art. 6(a), read with appendix II. 
383 Birds Directive, supra note 18, art. 9; Bern Convention, supra note 111, art. 9. 
384 AEWA, supra note 11, annex 3 table 1 (listing the Svalbard/South-west Scotland population of barnacle 
geese in Column A and the remaining two populations in Columns B and C). 
385 Birds Directive, supra note 18, annex II; Bern Convention, supra note 111, appendix III; AEWA, supra note 
11, annex 3 table 1. 
386 Birds Directive, supra note 18, art. 7(4). 
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Thus, the AEWA management planning processes for barnacle and greylag geese have both 
had to grapple with questions concerning the permissible scale of lethal control under the 
derogation provisions of other legal instruments. A comprehensive analysis of these 
provisions’ limitations exceeds the scope of this article. Such an analysis is, however, 
annexed to both ISMPs.387 In addition, both documents identify types of information that 
should be compiled in each population’s Adaptive Flyway Management Programme to assist 
states in assessing the need for derogations and demonstrating that the applicable legal 
conditions have been satisfied.388 It is further envisaged, inter alia, that a toolbox will be 
created for making determinations regarding the significance of damage linked to goose 
populations;389 that measures will be taken to enhance understanding regarding the potential 
impact of other management options (including agricultural extensification and strengthening 
of predator populations390); and that each Adaptive Flyway Management Programme for 
barnacle geese will provide protocols for assessing the cumulative impact of derogations.391 
Hence, it appears that, despite the complications that other legal instruments have generated 
in AEWA’s management planning processes, the Agreement’s response has the potential to 
enhance compliance with these instruments by enabling more informed, consistent and 
coordinated decision-making regarding derogations. How successful the Adaptive Flyway 
Management Programmes will be in doing this remains to be seen. So do the types of 
management measures that these Programmes will recommend and the response of the CJEU 
to any complaints arising from EU Member States’ implementation of these 
recommendations.  
 
As regards the legal nature of ISMPs, it appears that neither recommendations articulated in 
the plans themselves, nor those agreed by the EGM International Working Group concerning 
their implementation, carry the same weight as recommendations associated with species 
action plans. AEWA does not explicitly require the implementation of ISMPs.392 Indeed, the 
EU recently indicated that not all of its Member States intend to implement the greylag goose 
ISMP.393 Importantly, however, if an AEWA party’s failure to implement an ISMP results in 
harvest that is unsustainable/jeopardizes its maintenance at a FCS, this would constitute a 
breach of the Agreement.394 
 
                                                 
387 See Powolny et al., supra note 375, annex 4; Jensen et al., supra note 376, annex 4.  
388 Powolny et al., supra note 375, at 14; Jensen et al., supra note 376, at 16 (explaining that this information 
should include: “i. Characterization of the spatial and temporal extent and trends of damage to agriculture and of 
risks to air safety as well as to other flora and fauna that can be attributed to the population/[management unit] 
in question, including predicted future changes in these; ii. Description of the methods applied in the past 
assessments for each country and recommendations for the development of future guidelines for assessments; 
iii. Description of the methods applied or tested to prevent damages and to reduce risks, their effectiveness and 
sufficiency to tackle the problem; iv. Understanding of the link between population level and damages or risk.”). 
389 Powolny et al., supra note 375, at 23; Jensen et al., supra note 376, at 26 (the relevance of this action being 
that derogations motivated by damage-prevention are only available in respect of “serious” damage). See also 
Powolny et al., supra note 375, at 8; Jensen et al., supra note 376, at 9 (explaining that this action is intended 
“to improve consistency in states’ decision-making regarding derogations and the consistency of their 
justifications”). 
390 Powolny et al., supra note 375, at 17; Jensen et al., supra note 376, at 19 (a consideration of these options is 
necessary as part of the enquiry into whether other “satisfactory solutions” exist for addressing the conflict). 
391 Jensen et al., supra note 376, at 16. 
392 AEWA, supra note 11, annex 3 ¶ 4.3.4 (providing merely that parties shall cooperate with a view to 
developing ISMPs). 
393 MoP7 Report, supra note 267, ¶ 130 (quoting the EU’s statement that not all Member States agree to the 
added value of the greylag goose ISMP, and that the plan “will only be implemented by the Member States that 
find it useful”). 
394 See also Lewis, supra note 81, at 35-36 (comparing the legal status of ISAPs and ISMPs). 
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VII. CONCLUSIONS 

This article set out, firstly, to examine the restrictions that AEWA prescribes regarding the 
harvest of migratory waterbirds and the conditions under which parties may allow such 
harvest without violating the Agreement. AEWA recognizes harvest as a legitimate use of 
waterbirds. Rather than being an “anti-hunting” instrument, the Agreement’s focus has 
therefore always been on ensuring that hunting and other forms of harvest occur 
sustainably.395 Nevertheless, an investigation of AEWA’s legal text, and the manner in which 
this has evolved over time and been interpreted and applied in practice, reveals a complex 
regime of harvest provisions, some of which should ideally be supplemented by additional 
guidance.  
 
All of the Agreement’s provisions are directed towards (and need to be interpreted in light of) 
the objective of ensuring favorable conservation status, which AEWA attempts to achieve 
primarily at the level of biogeographic populations. While a population’s conservation status 
is determined with reference to several parameters, those concerning population dynamic and 
historic levels are especially relevant in determining permissible levels of harvest. In 
implementing the Agreement, parties should also consider the precautionary principle. 
AEWA’s guidance has endorsed a relatively stringent formulation of the principle and, in 
some contexts, has advised parties that the most prudent response to uncertainty is to prohibit 
harvest. However, the principle’s application does not favor protectionism in all instances 
and it is consistent with well-implemented adaptive harvest management.  
 
AEWA’s most significant restrictions concern populations of waterbirds included in Column 
A of Table 1. Parties in whose territories these populations occur must, in principle, ensure 
that their harvest is prohibited by law. The Agreement’s approach to both up-listing and 
down-listing populations is very responsive to changes in their conservation status. However, 
it does not consider whether harvest is a key driver of a population’s decline or whether it is 
feasible for limited harvest to continue in a sustainable manner and contribute to (or at least 
not impair the prospects of) the population’s recovery. Instead, a measure of flexibility for 
continued harvest is provided through several exemptions. For some Column A populations, 
hunting may continue on a sustainable use basis within the framework of an ISAP 
endeavoring to implement AHM. However, the availability of this exception appears to hinge 
not only on the existence of an ISAP, but also whether the ISAP allows for hunting, the 
conditions that the ISAP identifies as having to be met before such hunting can occur, and the 
decisions of any forum that the ISAP mandates to make decisions regarding quotas, hunting 
bans etc. Where the relevant conditions are not satisfied, hunting may only be permitted if 
authorized under one of the paragraph 2.1.3 exemptions or covered by a reservation. The 
same applies to all types of harvest other than hunting and to Column A populations that have 
a higher listing than Category 4 and are not marked with an asterisk. The paragraph 2.1.3 
exemptions can ostensibly be relied upon to accommodate a wide variety of motivations for 
harvest. However, their application is constrained by both ground-specific and general 
conditions. These will be especially difficult to satisfy for populations in need of recovery 
and for parties which either lack monitoring and enforcement capacity or wish to allow forms 
of harvest that are challenging to oversee and control.  
 
Parties are left with greater discretion to allow the harvest of waterbird populations belonging 
to Columns B and C of Table 1. However, if these populations overlap with those included in 
Column A, it may be necessary to restrict their harvest so as to prevent the capture, killing, or 
                                                 
395 BOERE, supra note 15, at 47, 53. 
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disturbance of birds from Column A populations. Further guidance on aspects of the 
definition of “taking” would be useful to clarify the degree of restriction required in such 
instances. The AEWA Action Plan prescribes additional restrictions concerning the harvest 
of Column B populations – in particular, seasonal restrictions and limitations on harvest 
methods. Although such requirements are subject to various qualifications and exemptions, 
the flexibility provided by these is limited. For instance, the livelihood exemption ostensibly 
creates many possibilities for use (especially in the absence of more detailed guidance on 
assessing what constitutes “use for livelihood purposes”). However, the availability of this 
exemption can be curtailed, firstly, by the need to prevent the taking of Column A 
populations, and, secondly, by the lack of adequate data, oversight and coordination 
mechanisms to demonstrate that targeted populations will be harvested sustainably.  
 
There are instances in which AEWA requires the harvest of particular populations of 
waterbirds in order to protect other populations. However, such activities must be conducted 
in a manner that is consistent with the above requirements, and this has implications for the 
control of both native and non-native birds. There have also been instances in which the 
Agreement’s MoP has recommended waterbird harvest as a means of addressing conflicts 
with other interests. This is, in principle, permitted by the Agreement, although such 
recommendations are not binding in nature. 
 
Regardless of a population’s Table 1 categorization, parties are obliged to ensure that harvest 
is sustainable and neither results in the population declining below a favorable conservation 
status nor impedes the prospects of restoring such status. Reservations entered in respect of 
particular provisions of the AEWA Action Plan or Table 1 categorizations do not relieve 
parties of the responsibility to comply with these minimum requirements. The only way of 
completely escaping these requirements in respect of a specific species is therefore to enter a 
reservation in respect of its coverage by AEWA (i.e. its listing in Annex 2 to the Agreement).  
 
In sum, AEWA provides a variety of avenues through which parties can allow the harvest of 
migratory waterbirds, and its provisions take into consideration the need to accommodate 
multiple motivations for, and methods of, harvesting. However, many of these provisions are 
not as permissive as they might appear at first glance. Parties wishing to allow harvest must 
therefore carefully consider whether they are able to satisfy the requirements of both 
AEWA’s Action Plan and Agreement text, in respect of target and non-target populations 
alike. They must also, of course, consider their obligations under other legal frameworks that 
might be more restrictive than AEWA or in respect of which their reservations might not be 
as far-reaching. 
 
The article’s second objective was to examine the potential for adjusting AEWA’s 
restrictions on harvest in the future. The article focused specifically on the potential for 
creating greater flexibility for the harvest of Column A populations – in particular, by 
expanding the availability of the exception for hunting within the framework of ISAPs. The 
article has not taken a position on whether such expansion should occur, but merely explored 
ways in which it could be achieved if the MoP were ultimately to agree with hunting 
organizations’ arguments that this is appropriate. An examination of the requirements for 
amendments to AEWA’s annexes, and the types of amendments that have been adopted in 
the past, revealed that there are several feasible routes to expanding the exemption’s 
availability. However, the AEWA Action Plan may only permit harvest to the extent that this 
is consistent with the conservation measures required by AEWA’s Agreement text. Any 
proposed amendments must therefore be carefully scrutinized. If the MoP decides that 
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amendments are appropriate, it should also consider whether they need to be accompanied by 
additional safeguards – an example being the formulation of criteria for adding asterisks to 
populations’ categorizations.  
 
Finally, the article sought to identify the ways in which AEWA’s approach to harvest 
regulation has been influenced by the EU Birds Directive and the available guidance on 
implementing both the Birds and Habitats Directives. The article illustrated that, although 
there are various respects in which AEWA is less restrictive than the Birds Directive, 
portions of the Agreement’s Action Plan are modelled on the Directive’s language. This is 
especially evident in the Action Plan’s paragraph 2.1.3 exemptions and its list of prohibited 
methods of taking (although the latter has been qualified by an exemption to accommodate 
use for livelihood purposes). Moreover, the comprehensive body of guidance that informs EU 
Member States’ implementation of the Birds and Habitats Directives has assisted the 
interpretation of various AEWA provisions – including those on disturbance, exemptions, 
and favorable conservation status. Complications have, however, arisen due to misalignment 
in the populations of species identified as huntable under the Birds Directive and the 
Agreement respectively. The EU reservations entered to address this situation have excluded 
large portions of several Column A populations’ range from AEWA’s requirement that 
taking be prohibited, and this has been reflected in at least one ISAP’s approach to harvest 
regulation. In this respect, the rigidity of the Directive’s annexes has lessened the impact of 
AEWA’s most stringent harvest-related provisions. Conversely, the process of developing 
AEWA management plans for abundant populations has been complicated (and the plans’ 
contents strongly influenced) by debates over compliance with more stringent restrictions 
under the Birds Directive. Thus, while it cannot be said that AEWA is “a kind of ‘second 
[EU] Birds Directive’”, as some had feared it might be,396 EU law has nevertheless 
influenced AEWA’s provisions, interpretation and functioning in several significant ways. 
 
Despite the complexities of their relationship, this article has highlighted ways in which 
AEWA’s mechanisms may assist states in satisfying their obligations under the Birds 
Directive and other instruments. In the period since the discovery of Germany’s first arrow 
stork, migratory birds have carried increasingly sophisticated forms of technology to tell us 
about their journeys. Over time, the international instruments for protecting birds have 
similarly advanced in sophistication. Much remains to be learned about African-Eurasian 
migratory waterbirds and their use by humans, and this presents a hurdle to ensuring that the 
cumulative impact of harvest is sustainable. Nevertheless, AEWA’s efforts to coordinate 
data-collection and harvest decisions at flyway-level have the potential to gradually improve 
this situation, thereby advancing not only the Agreement’s objectives, but also those of other 
international instruments concerned with the conservation and sustainable use of these shared 
species. 
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Note on background and methodology: 

 
The first range states to attempt to implement adaptive harvest management (AHM) within the 
framework of the AEWA European Goose Management Platform (EGMP) encountered 
various challenges in aligning their domestic hunting regulations with the EGMP’s 
international decision-making process. In 2017, the 2nd Meeting of the European Goose 
Management International Working Group (EGM IWG) therefore mandated the AEWA 
Secretariat to outsource a project to review the lessons learned from these states’ experiences 
and produce guidance on model legal approaches. The project was outsourced to the author. 

The drafting of this document was preceded by a review of existing literature and legislation 
concerning AHM, as well as discussions with the government officials responsible for 
regulating this process in the small handful of range states that had already begun attempting 
to do so for the pink-footed goose, Anser brachyrhynchus, and taiga bean goose, Anser fabalis 

fabalis.1 A draft guidance document was then produced by the author and reviewed by 
representatives of the AEWA Secretariat and the EGMP Data Centre. It subsequently 
underwent two rounds of consultation with the 14 national governments participating in the 
EGMP, the European Commission, and various observer organizations. The amendments 
emerging from these consultations mostly took the form of adjustments to the document’s 
structure and clarifications concerning its scope and legal status, rather than substantial changes 
to the recommendations articulated in the initial draft. The European Commission did, 
however, provide several sentences on the EU Birds Directive, which were added to the 
document. In June 2018, the document was presented to, and adopted by, the 3rd Meeting of 
the EGM IWG. In addition, in December 2018, the AEWA Meeting of the Parties adopted two 
international single species management plans which encourage states to make use of this 
guidance.2  

 
1 Specifically: Camilla Uldal (Danish Environmental Protection Agency); Janne Pitkänen (Finnish Ministry of 
Agriculture and Forestry); and Arild Espelien (Norwegian Environment Agency). 
2 Gitte Høj Jensen et al., International Single Species Management Plan for the Barnacle Goose (Russia/Germany 

& Netherlands population, East Greenland/Scotland & Ireland population, Svalbard/South-west Scotland 

population) Branta leucopsis, AEWA Technical Series No. 70, 27 (Dec. 2018); Thibaut Powolny et al., 
International Single Species Management Plan for the Greylag Goose (Northwest/Southwest European 

population) Anser anser, AEWA Technical Series No. 71, 24 (Dec. 2018). 
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GUIDANCE ON IMPLEMENTING ADAPTIVE HARVEST MANAGEMENT THROUGH 
DOMESTIC LEGAL REGULATIONS  

1. Introduction 

 

1.1. The role of the European Goose Management Platform (EGMP) in facilitating flyway-
level adaptive harvest management 

The Agreement on the Conservation of African-Eurasian Migratory Waterbirds (AEWA) recognizes harvest 
as a legitimate use of migratory waterbirds. However, harvesting must not hinder populations’ maintenance 
at, or restoration to, a favourable conservation status (AEWA, Article II.1); and any use of migratory 
waterbirds must be based on an assessment of the best available knowledge of their ecology and be sustainable 
for the species as well as for the ecological systems that support them (AEWA, Article III.2(b)). 

The AEWA Action Plan requires that the sustainable use of certain populations1 be conducted within the 
framework of an International Species Action Plan, which endeavours to implement the principles of adaptive 
harvest management2 (AEWA Annex 3, Action Plan para. 2.1.1). Paragraph 4.1.1 of the AEWA Action Plan 
(Annex 3) further provides that “Parties shall cooperate to ensure that their hunting legislation implements 
the principle of sustainable use as envisaged in this Action Plan, taking into account the full geographical 
range of the waterbird populations concerned and their life history characteristics”. In an attempt to ensure 
that any use of migratory waterbirds in the Agreement Area is sustainable (Objective 2, AEWA Strategic Plan 
2009-2018), target 2.5 of AEWA’s current Strategic Plan is that the adaptive harvest management of quarry 
populations be ensured at the international scale. Guidance on setting up flyway-level adaptive harvest 
management is provided in the AEWA Guidelines on Sustainable Harvest of Migratory Waterbirds. 

The European Goose Management Platform (EGMP) was established under the auspices of AEWA, in 
response to operational paragraph 9 of AEWA Resolution 6.4. In this Resolution, the AEWA Meeting of the 
Parties requested the UNEP/AEWA Secretariat to establish a European multispecies goose management 
platform and process to address sustainable use of goose populations and to provide for the resolution of 
human-goose conflicts, targeting as a matter of priority Barnacle (Branta leucopsis), Greylag (Anser anser), 
Pink-footed (Anser brachyrhynchus) and Taiga Bean (Anser fabalis fabalis) Geese populations. 

The goal of the EGMP is to provide the mechanism for a structured, coordinated and inclusive decision-making 
and implementation process for the sustainable use and management of goose populations in Europe, with the 
objective of maintaining them in, or restoring them to, a favourable conservation status, while taking into 
account concerns of relevant stakeholders and the pertinent legislative frameworks and regulations. 

The European Goose Management International Working Group (EGM IWG) functions as the coordinating 
and decision-making body of the EGMP. It is supported by the EGMP Data Centre, which is responsible for 
collating and assessing population and harvest information, based on input from the range states. The EGM 
IWG meets annually (in June each year) to decide on adjustments to the management frameworks for the 
populations under its remit. In particular, it is responsible for monitoring the implementation of the AEWA 

                                                      
1 Populations listed in Categories 2 and 3 in Column A and which are marked by an asterisk, and populations listed in 
Category 4 in Column A. 
2 Adaptive harvest management is the periodic process of setting hunting regulations based on a system of population and 
habitat monitoring, harvest-level recording, data analysis and defining regulatory options. 

http://www.unep-aewa.org/sites/default/files/publication/ts62_cg5_sustainable%20_harvest_guidelines_0.pdf
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International Single Species Action and Management Plans for these populations, which contain provisions 
for adaptive harvest management. 

1.2. Purpose and scope of this guidance 

The conditions for successful application of flyway-level adaptive harvest management include, inter alia, the 
flexibility to make adjustments to management actions, and the collection of robust data to identify the impact 
of such actions and to determine how they should be adjusted. This document outlines approaches for 
supporting these two conditions through domestic legislation. It focuses specifically on: 

(a) The annual regulation of hunting through seasons and quotas; and 
(b) The collection of harvest data. 

The document is drafted specifically for populations of species in respect of which processes are in place for 
adaptive harvest management within the framework of an International Single Species Action or Management 
Plan. It is intended to assist states in evaluating whether their current laws and policies are adequate for 
implementing the EGM IWG’s decisions on adaptive harvest management and, where they are not, it suggests 
how to address this. It does not pre-empt the EGM IWG’s decisions in respect of any specific species and is 
not legally binding.  

In formulating this guidance, lessons were drawn from the European states that are already endeavouring to 
implement adaptive harvest management, and examples of these states’ experiences are provided throughout 
the document. Recommendations are summarized in part 1.3 and elaborated upon in parts 2 to 3. Model 
language for domestic legislative provisions is provided in the Appendix. Both the recommendations and the 
model language are designed to describe ‘ideal’ approaches. Not all recommendations included will 
necessarily be appropriate for all legal systems, and it is for each state to determine whether or how to 
implement the recommended actions, whilst having regard to their obligations under AEWA and other 
international instruments. 

The document focuses only on those aspects of hunting legislation that are relevant for the adaptive harvest 
management of species with regular hunting seasons. It is not intended to provide general guidance on the 
legal regulation of hunting. However, broader guidance of this nature can be found in, inter alia, the AEWA 
Guidelines on National Legislation for the Protection of Species of Migratory Waterbirds and their Habitats.3  

Legal provisions for implementing adaptive harvest management should be supported with appropriate 
enforcement measures aimed at ensuring compliance. Implementation of some of the measures suggested in 
this guidance will also require additional financial resources. 

1.3. Summary of key recommendations 

1.3.1. Ensuring that regulations used to implement adaptive harvest management can be adjusted annually 
and expeditiously in response to decisions by the EGM IWG 

(a) Recommendations for states which choose to adjust the length of hunting seasons as a means of 
implementing international decisions concerning adaptive harvest management, made within the 
framework of an International Single Species Action or Management Plan: 

1. If legislation prescribes the factors to be considered when setting hunting seasons, ensure that these 
include relevant international decisions concerning adaptive harvest management; 

                                                      
3 These Guidelines provide states with advice on developing domestic legislation to implement their AEWA 
commitments. They include guidance on the legal regulation of, inter alia, the taking, possession, utilization and trade of 
birds from AEWA-listed populations. 

http://www.unep-aewa.org/en/document/draft-guidelines-national-legislation-protection-species-migratory-waterbirds-and-their-1
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2. Ensure that legislation does not explicitly require that adjustments to the length of hunting seasons 
occur at intervals of longer than one year; 

3. Ensure that it is possible to implement a complete closure of the hunting season where this is called 
for by an international decision concerning adaptive harvest management, made within the framework 
of an International Single Species Action or Management Plan; 

4. If adjustments to the length of hunting seasons are necessary, endeavour to make such adjustments 
before the start of the hunting season; 

5. Regarding legislation which prescribes the length of hunting seasons: 

- Ensure that procedures for amending such legislation can, where necessary, be put in motion 
shortly after decisions of the EGM IWG; 

- Alternatively, use such legislation to prescribe general hunting seasons, but make provision 
for limited extensions and/or restrictions when specified conditions related to adaptive harvest 
management are satisfied; 

6. Ensure that hunting seasons are not extended into the stages of reproduction and rearing or return to 
rearing grounds unless this would not have an unfavourable impact on populations’ conservation 
status. For EU Member States, ensure (per Article 7(4) of the Birds Directive) that hunting is 
prohibited during these periods. The killing of birds during the pre-nuptial migration and/or 
reproduction periods carried out under a derogation in the absence of other satisfactory solutions, e.g. 
to prevent agricultural damage or in the interest of air safety (per Article 9 of the Birds Directive), is 
not part of hunting and should remain out of the scope of the hunting regulation;     

7. EU Member States ensure that any take of birds under derogation complies with Article 9 of the Birds 
Directive.  

8. Consider whether it is possible and desirable to expedite the rule-making process by delegating the 
authority to extend/reduce hunting seasons for certain populations of species to a lower level of 
government; 

9. Consider whether it is possible and desirable to expedite the consultation requirements for adjusting 
the length of hunting seasons for relevant populations of species;4 

10. Consider reducing any intervals between the issuance of adjustments to the length of hunting seasons 
and the entry into force of such adjustments; 

11. Ensure that adjustments to the length of hunting seasons are expeditiously communicated to hunters; 

12. Ensure that, where the regulatory process for implementing adaptive harvest management deviates 
from the ordinary process for adjusting the length of hunting seasons, this process is accompanied by 
appropriate awareness-raising to enhance stakeholder support, particularly within the hunting 
community. 

(b) Recommendations for states which choose to adjust the size of seasonal quotas as a means of 
implementing international decisions concerning adaptive harvest management, made within the 
framework of an International Single Species Action or Management Plan: 

1. If legislation prescribes the factors to be considered when setting hunting quotas, ensure that these 
include relevant international decisions concerning adaptive harvest management; 

                                                      
4 Populations in respect of which processes are in place for adaptive harvest management within the framework of an 
International Single Species Action or Management Plan 
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2. Ensure that legislation does not explicitly require that adjustments to quotas occur at intervals of longer 
than one year; 

3. Consider possibilities for expediting rule-making procedures (see recommendations listed under (a) 
above) and ensure that adjustments to the size of seasonal quotas are expeditiously communicated to 
hunters; 

4. Ensure that reporting schemes are in place which enable authorities to track progress towards meeting 
seasonal quotas for relevant populations of species;5 

5. Ensure that legislation empowers or directs the relevant authority to close the hunting season once the 
seasonal quota has been reached. 

 
1.3.2. Collection of hunting bag data for populations of species in respect of which processes are in place for 

adaptive harvest management within the framework of an International Single Species Action or 
Management Plan 

1. Ensure that the reporting of animals harvested is required by legislative provisions or licencing 
conditions; 

2. Ensure that the reporting of animals harvested under a derogation under Article 9 of the Birds Directive 
is required by legislative provisions and licencing conditions; 

3. Make the submission of previous seasons’ reports a condition for the renewal of hunting licenses; 

4. Empower licencing authorities to revoke hunting licences if reporting obligations are not complied 
with; 

5. Ensure that reporting requirements take into account the need for hunting bag data at the level of sub-
species or geographically separate populations (e.g. by requiring reporting of the location of shot 
game); 

6. Require reporting throughout the hunting season, with specified deadlines after each harvest occurs. 
In setting deadlines for reports, further consider the need for harvest data to be made available to the 
AEWA Secretariat immediately after the closure of the hunting season; 

7. Ensure that reporting methods are as expeditious as possible (e.g. through mobile phone applications, 
online or telephonic submissions); 

8. Direct the relevant authorities/institutions to report harvest data to the AEWA Secretariat on an annual 
basis, immediately after the end of each hunting season. Where possible, include number and location 
(nearest possible administrative unit) of birds harvested and break data down into months, weeks or 
days. 

2. Regulating Hunting on an Annual Basis to Implement Adaptive Harvest Management 

 

2.1.  The need for annual adjustments 

A necessary condition for successful flyway-level adaptive harvest management is that national laws and 
policies be adequate for implementing international decisions. In the context of the AEWA EGMP, these 
decisions are made annually by the EGM IWG. In practice, this means that for those Range States in which 

                                                      
5 Populations in respect of which processes are in place for adaptive harvest management within the framework of an 
International Species Action or Management Plan. 
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the relevant species’ hunting is allowed, it has to be possible to regulate such hunting annually, in response to 
the EGM IWG’s determination of international quotas and decisions regarding hunting seasons. 

Decisions of the EGM IWG are not directly binding upon states. However, implementing these decisions is a 
way of complying with AEWA Parties’ legal commitment to “cooperate to ensure that their hunting legislation 
implements the principle of sustainable use […] taking into account the full geographical range of the 
waterbird populations concerned and their life history characteristics” (AEWA Annex 3, Action Plan para. 
4.1.1). To the extent that implementing the EGM IWG’s decisions ensures that the cumulative impact of 
harvest is not detrimental to a population’s conservation status, doing so can also assist states in satisfying 
their obligations under the Bern Convention on the Conservation of European Wildlife and Natural Habitats 
and the European Union’s Birds Directive. 

2.2.  Overview of relevant legislative tools and general considerations  

Hunting seasons and quotas are common tools for regulating hunting. Both have the potential to be adaptive 
management tools, provided that the limits they impose can be adjusted: 

(a) Annually; and 

(b) In time for such adjustments to come into effect in the hunting season which follows the 
EGM IWG’s decisions in a particular year. 

The legislation of some states allows for the hunting of particular groups of species to be regulated through 
special licensing/permitting schemes, through which the number of animals shot by individual hunters in the 
course of a season can be restricted or extended. Licenses/permits of this nature can theoretically be used to 
implement adaptive harvest management, provided that it is possible to adjust their conditions annually. Some 
states may wish to make use of this approach for certain species. However, it does not receive further 
consideration in this part of the guidance due to the heavy administrative burden that would accompany the 
use of these types of licenses/permits for goose management specifically. 

Some states’ legislation prescribes the factors to be considered by decision-makers when exercising their 
mandate to set hunting seasons or quotas. Where this is the case, these factors should include relevant 
international decisions concerning adaptive harvest management, made within the framework of an 
International Single Species Action or Management Plan (such as those of the EGM IWG). 

In addition, legislation and policies should recognize the need for dynamic decision-making and should not 
be framed in a way that explicitly prevents annual adjustments. They therefore should not rigidly require 
that adjustments occur at intervals of longer than one year without accommodating deviations from this. 
Guidance on how hunting seasons and quotas can be used to enable adaptive management is provided below. 

2.3.  Hunting seasons 

One approach through which states may choose to regulate harvest is by adjusting the length of hunting 
seasons. When used to implement adaptive harvest management, this approach should ideally be combined 
with reporting requirements that apply throughout, rather than only at the end of the season (see 
discussion on the collection of hunting bag data below). In some instances, a complete closure of the season 
may also be necessary to satisfy international decisions concerning adaptive harvest management, made 
within the framework of an International Single Species Action or Management Plan. 

An important consideration for all of the approaches described below is that EU Member States must ensure 
that their hunting seasons are not extended into the stages of reproduction and rearing or return to rearing 
grounds (per Article 7(4) of the Birds Directive). Derogations from Article 7 can be granted in the absence of 
other satisfactory solutions for some specific reasons (e.g. in the interest of air safety or to prevent serious 
damage to agriculture), but such population control is not part of hunting and should remain out of the scope 
of the hunting regulation. Other range states must ensure that hunting does not occur during these periods if it 
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would have an unfavourable impact on a population’s conservation status (AEWA, Annex 3, Action Plan para. 
2.1.2.a). 

Under some states’ existing legal frameworks, it may be possible to extend and/or shorten the hunting season 
after the season has already begun. This approach can offer the advantage of giving authorities additional time 
within which to satisfy the procedural requirements for rulemaking, when regulatory adjustments are needed 
to implement international decisions by the EGM IWG. Nevertheless, in principle, it is preferable to effect 
such changes before the start of each hunting season. Doing so provides stakeholders with greater certainty 
and can thereby encourage their support of the adaptive management process. 

It is common practice for hunting seasons to be prescribed through secondary legislation. One approach to 
adjusting such seasons in response to international decisions regarding harvest management is thus to put the 
procedures for amending the relevant secondary legislation in motion shortly after the international 
decision has been made. 

Example: Denmark has successfully introduced a process for annually adjusting the hunting seasons for 
Pink-footed Goose (when necessary), despite the country’s ordinary practice being only to amend hunting 
seasons at four-year intervals. The Danish Wildlife Management Council meets in mid-June and makes 
recommendations to the Minister concerning amendments to the hunting regulations. This enables the 
amendment process to be initiated shortly after the annual decisions of the EGM IWG, and for hunting 
seasons to be adjusted by 1 September (or by the start of the hunting season). The process has been accepted 
by most stakeholders. However, continued trust-building efforts are desirable. 

Notably, in Denmark, analysis of the effect of the extended hunting season has also been enhanced through 
an examination of the monthly distribution of shot birds. This has been done on the basis of wing collection 
(which is performed for waterbirds for analysis of age composition) and recoveries of ringed geese reported 
shot. 

Alternatively, the annual amendment of secondary legislation can be avoided if such legislation: 

(a) Prescribes general hunting seasons; but also 

(b) Makes provision for limited extensions and/or restrictions to these seasons when specified 
conditions related to adaptive harvest management are satisfied. 

These conditions, or the policy guidance which informs their interpretation, should refer expressly to the 
EGM IWG’s international decision-making process.  

In some states, regional or local level decision-making can be achieved more expeditiously than central 
decision-making. Where this is the case, it might be appropriate for national ministries to delegate the 
authority to adjust hunting seasons for certain populations of species to lower levels of government.  

Example: Norway’s current regulations on hunting and fishing times prescribe hunting seasons for a five-
year period, from 1 April 2017 until 31 March 2022. However, the regulations additionally delegate 
authority to county governors to extend or reduce the hunting seasons for certain species. For instance, the 
hunting season for the Greylag Goose may be opened up to 15 days before the regular hunting season begins 
if a local management plan is in place; while the hunting season for the Pink-footed Goose may be shortened 
in Nord-Trøndelag, if the population’s condition demands this (s3.1). Guidelines accompanying the 
regulations refer to the International Single Species Management Plan for the Pink-footed Goose and state 
that the county governor for Nord-Trøndelag may limit the hunting season for this species if, in a particular 
year, Norway’s share of the agreed international quota is less than 2,000 birds. 

Regardless which of the above approaches is followed, difficulties may arise in effecting adjustments before 
the start of the hunting season if:  
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(a) The adjustments are subject to lengthy consultation requirements (with the public and/or other 
authorities/institutions); and/or  

(b) There are intervals between the adjustments’ issuance and their entry into force (as well as their 
communication to hunters). 

States may need to consider avenues for expediting these aspects of rule-making in order to respond 
timeously to international decisions on adaptive harvest management. The extent to which expedited 
procedures are feasible will depend upon each state’s broader administrative law framework. States should 
also remain mindful of their commitments under the Aarhus Convention6 to, inter alia, enable public 
participation in environmental decision-making. 

Notably, experience has shown that it is possible for the reduction of time lags in rule-making to be met 
with stakeholder support when accompanied by appropriate awareness-raising. 

Example: Finland regulates grouse hunting on an annual basis via Ministerial decree. The process involves 
an especially short public consultation period (no more than ten days in 2017, whereas the recommended 
period for consultation is ordinarily six weeks); and recent amendments to Finland’s Hunting Act have 
removed the requirement that certain prohibitions or restrictions on hunting may enter into force no less 
than two weeks after being issued (s38). This expedited process has been supported by stakeholders because 
it enables hunting to be adapted to up-to-date population data (provided in mid-August from the country’s 
wildlife-triangle monitoring counts), thereby allowing rapid reactions to population declines. Awareness-
raising by the media, concerning the wildlife-triangle monitoring counts and possible need for hunting 
regulation, has contributed positively to stakeholder acceptance of the process. The rapid communication 
of regulations to hunters has been challenging, but is achieved through the publication of a printed 
magazine and a mobile phone application (further discussed below). 

2.4.  Hunting quotas 

Once an annual international quota has been agreed by the EGM IWG and has been allocated between Range 
States, some states may wish to transpose their allocation into national law by setting seasonal quotas – whether 
nationally, regionally, or at the level of individual hunters/groups of hunters. Mandates for establishing such 
quotas already appear in the hunting legislation of many countries. However, for quotas to be an effective 
adaptive management tool, it must again be possible for adjustments to be made annually following the 
relevant international decisions. Similar concerns to those discussed above arise in respect of the potential 
need for expedited rule-making procedures and communication to hunters. In addition, at least insofar as 
national or regional quotas are concerned, it has to be possible to: 

(a) Track progress towards meeting the quota during the course of the hunting season (in doing so, 
birds shot under derogation should also be taken into account); and  

(b) Expeditiously suspend the hunting season once the allocated number of animals has been harvested. 

The first of these requirements receives further discussion below in the guidance on collecting hunting bag 
data. The second can be facilitated through a legislative provision which either empowers or directs the 
relevant authority to close the hunting season once the seasonal quota has been reached. 

Example: Per s10 of Finland’s Hunting Act, regional quotas may be established through Ministerial decree 
for game animal populations that are endangered by hunting or for which this is required for the 
appropriate organization of hunting. Such quotas have been established for the Grey Seal and s5(2) of the 
Hunting Decree requires that “[a] grey seal specimen bagged as quarry shall be reported to the Finnish 

                                                      
6 The United Nations Economic Commission for Europe Convention on Access to Information, Public Participation in 
Decision-Making and Access to Justice in Environmental Matters. 

http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf
http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf
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Wildlife Agency within three weekdays from the time when the grey seal was bagged”. Section 5(3) of the 
Decree proceeds to provide that “[w]hen the quota has been fulfilled the Finnish Wildlife Agency shall 
order grey seal hunting in the population management area to be terminated. The order of the Finnish 
Wildlife Agency shall be communicated with sufficient efficiency. The termination of hunting is considered 
to have come to the knowledge of hunters after three days from the issue of the order.” 

3. Collection of Hunting Bag Data 

Regular monitoring, complemented by research in certain instances, is essential for determining whether 
progress is being made towards meeting management objectives and for adjusting management measures to 
meet these objectives. The Bern Convention and the EU Birds Directive oblige states to encourage research, 
while AEWA contains detailed requirements on collecting various types of information and making this 
information available.7 These include the requirements that “Parties shall cooperate with a view to developing 
a reliable and harmonized system for the collection of harvest data in order to assess the annual harvest of 
populations listed in Table 1” and “shall provide the Agreement Secretariat with estimates of the total annual 
take for each population, when available” (AEWA, Annex 3, Action Plan, para. 4.1.3).  

AEWA does not prescribe the methods by which Parties are to collect harvest data, with the result that 
voluntary reporting schemes can theoretically be acceptable if implemented effectively. However, mandatory 
reporting by hunters is the preferred option due to its binding nature and standardized approach. Various types 
of legislative provisions have the potential to facilitate the collection of harvest data and may thereby assist 
Parties in implementing their international commitments. These are outlined below. In addition, an 
investigation into how hunting bag data is reported among states with hunting associations that are members 
of the Federation of Associations for Hunting and Conservation of the EU (FACE) is currently underway, the 
goal of which is to make recommendations on best practice. 

In states in which possession of a valid hunting licence is a prerequisite for the hunting of game animals, 
reporting requirements can generally be imposed through the relevant licencing conditions. An incentive for 
reporting can be provided by making the submission of previous seasons’ reports a condition for licence 
renewal. Especially in states which require that licences be renewed at intervals of longer than one year, 
legislation can further authorise the revocation of hunting licences if reporting obligations are not complied 
with. 

Example: In Denmark, all holders of hunting licences are required to report their takings annually, and 
only those hunters who have submitted these reports are issued with licences for the following hunting 
season. This approach has resulted in a significant increase in the reporting of hunting bags. Already by 
the end of May, following the hunting season, reliable harvest estimates can be derived and used in the 
adaptive harvest management optimisation procedures for the forthcoming hunting season. 

Even in the absence of licences, legislation can directly require reporting in respect of all/some game 
animals. Alternatively, it can authorise the relevant authorities to require reporting in specified 
circumstances (e.g. in instances in which the collection of harvest data is needed for adaptive harvest 
management). 

The licensing conditions or legislation through which reporting requirements are stipulated should specify the 
game animals in respect of which reporting is necessary, the procedure through which reporting is to occur, 
the information to be included in each report, and the deadline for reporting. 

Important considerations include the following: 

                                                      
7 For broader guidance on the types of legislative provisions through which this can be achieved, see part IX of the AEWA 
Guidelines on National Legislation for the Protection of Species of Migratory Waterbirds and their Habitats. 

http://www.unep-aewa.org/sites/default/files/document/mop6_35_draft_legislation_guidelines.pdf
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(a) AEWA International Single Species Action and Management Plans often apply at a level below the 
species level. Hunting bag data may consequently be needed at the level of sub-species or 
geographically separate populations. This should be taken into account in the framing and 
application of legal provisions/conditions concerning reporting, e.g. by requiring reporting of the 
location of the shot game (to nearest administrative unit such as municipality, postal number or 
county). 

(b) At a minimum, the deadlines for reports have to take into account the need for harvest data to be 
made available immediately after the closure of the hunting season, so as to be used in preparing 
the models presented annually to the EGM IWG. 

(c) For reporting to be effective in tracking progress towards meeting quotas, it is insufficient for reports 
to only be submitted at the end of the ordinary hunting season. Ideally, reporting should therefore 
occur throughout the season, with specified deadlines after each harvest occurs. As noted above, 
this approach is also desirable when harvest is regulated through the adjustment of hunting seasons. 

(d) To be effective in tracking progress towards meeting a quota during the hunting season, the methods 
through which reports are submitted need to be as expeditious as possible. Requiring online or 
telephonic submissions is thus preferable to requiring that forms be submitted via the post, with the 
associated delays in receipt. 

(e) Birds killed under a derogation should also be reported expeditiously as the figures need to be 
added to the hunting bag data to provide a correct estimate of the off-take.     

Example: Recent amendments to Finland’s Hunting Decree require the harvesting reports for several 
species – including the Bean Goose – to be filed within seven days from the harvesting of the animal. One 
of the means through which these reports can be submitted is “via the online service to the Finnish Wildlife 
Agency” (s5A).  

The oma riista ‘My Hunt’ service (oma.riista.fi) was developed by the Finnish Wildlife Agency, launched in 
mid-2014, and has since undergone continuous development. The service provides multiple benefits for 
individual hunters, hunting associations and game administrators. For individual hunters, it works as a 
personal hunting diary and can be used through a mobile application, which inter alia allows for hunting 
data to be recorded in the field, with time and place automatically included. For species such as the Bean 
Goose, for which harvest reports are mandatory, an official report is automatically generated, which the 
hunter can submit via the full internet version. Once the harvest record has been made, the service notifies 
the hunter about the need for mandatory reporting and sends a reminder before the reporting deadline has 
expired. The service additionally has message functionality, facilitating the distribution of information (e.g. 
changes to hunting legislation) to stakeholders.  

Since its launch, the service has received very positive feedback from various stakeholder groups, has been 
signed into by the vast majority of active hunters, and has been used by virtually all hunting associations. 
The service’s source code is freely available as an Open Source (although customization is needed to meet 
the specific needs of each country and region): see https://github.com/suomenriistakeskus 

As a final point – AEWA Parties commit not only to endeavouring to collect hunting bag data, but also to 
make this data available to the Agreement’s Secretariat, and doing so is key to the adaptive harvest 
management process. It is therefore advisable that national legislation explicitly direct the relevant 
authorities/institutions to report harvest data to the AEWA Secretariat on an annual basis, immediately 
after the end of each hunting season (regardless of whether the season is full or is prematurely suspended). 
The information reported should, where possible, include both the number and locations (nearest possible 
administrative unit, i.e. municipality or county level) of birds harvested, and be broken down into months 
or, where possible, weeks or days. 

 

https://github.com/suomenriistakeskus
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Appendix 
 

MODEL LANGUAGE FOR DOMESTIC LEGISLATIVE PROVISIONS TO SUPPORT 
ADAPTIVE HARVEST MANAGEMENT 

This Appendix suggests model language for domestic legislative provisions to implement adaptive harvest 
management through the approaches recommended in the above guidance. The language is designed 
specifically for populations of species in respect of which a process is in place for adaptive harvest management 
within the framework of an International Single Species Action or Management Plan.  

Not all of the approaches described in this document will necessarily be appropriate or feasible for all Range 
States. It is for each state to determine whether, and to what extent, it will make use of these approaches. Where 
utilized by states, the approaches will need to be tailored to function effectively within each state’s specific 
legal framework. 

1. Cyclical nature of decision-making and EGM IWG decisions as a factor to consider in 
exercising the mandate to set hunting seasons/quotas for adaptive harvest management 

Note: This language assumes the existence of enabling provisions concerning the setting of hunting quotas 
and seasons. 

The [name relevant authority] shall periodically (annually, or at other frequencies as necessary) adjust 
seasonal hunting quotas and revise the parameters of hunting seasons, on the basis of the latest scientific 
data for populations of species in respect of which a process for adaptive harvest management is in place 
within the framework of an International Single Species Action or Management Plan.  

2. Adjusting hunting periods for adaptive harvest management without the amendment 
of regular hunting seasons 

Note: Insofar as allowing hunting before the start or after the end of the regular hunting season is concerned, 
EU Member States must ensure that their legislation does not contravene Article 7 of the Birds Directive. They 
therefore must not allow birds to be killed during stages of reproduction and rearing or during return to 
rearing grounds unless the conditions stipulated in Article 9 of the Birds Directive (on derogations) are 
satisfied. Range States outside the EU must, in terms of AEWA (Annex 3, Action Plan para. 2.1.2.a), ensure 
that any hunting during these periods does not have an unfavourable impact on populations’ conservation 
status. 

For [name relevant species and regions], the [name relevant authority] may authorise hunting for up to 
[specify number of days] before the start of the regular hunting season, [and/or] up to [specify number of 
days] after the end of the regular hunting season when such extension is necessary for achieving the 
management objectives for populations of species in respect of which a process is in place for adaptive 
harvest management within the framework of an International Single Species Action or Management Plan.8  

For EU Member States: The [species to which hunting laws apply] shall not be hunted during the rearing 
season, during the various stages of reproduction and during their return to their rearing grounds.  

For [name relevant species and regions], the [name relevant authority] may shorten the period for which 
hunting is permitted during [specify relevant dates] when this is necessary for achieving the management 

                                                      
8 In determining the appropriate numbers of days to insert into this provision, EU Member States must ensure compliance 
with Article 7 of the Birds Directive. 



Appendix 

16    Guidance on implementing adaptive harvest management through domestic legal regulations 

objectives for populations of species in respect of which a process is in place for adaptive harvest 
management within the framework of an International Single Species Action or Management Plan.  

Any extensions or limitations of hunting periods in terms of these provisions shall be issued before the start 
of the regular hunting season and shall be communicated to hunters with sufficient efficiency. All applicable 
international agreements regarding populations’ adaptive harvest management shall be taken into 
consideration. 

3. Immediate closure of season 

The [name relevant authority] shall order the immediate closure of the hunting season, for as long a period 
as considered needed, if this is necessary for achieving the management objectives for populations of species 
in respect of which a process in place for adaptive harvest management within the framework of an 
International Single Species Action or Management Plan. This shall include instances when any applicable 
quota has been fulfilled. The order shall be communicated to hunters with sufficient efficiency, and shall be 
considered to have come to the knowledge of hunters within three days of its issuance. 

4. Reporting throughout the hunting season 

Reports of all animals harvested from the following species and sub-species shall be filed with the [name 
relevant authority]: [list relevant species/sub-species]. Reports shall be filed within three days of the 
harvesting of the animal(s), via the available online or telephonic service. 

The reports submitted in terms of this provision shall include the following information: the hunter’s name 
[and/or] identification number, the number and species (or, where relevant, sub-species) of animals 
harvested, the time of harvesting and information on the location where the animals were harvested. 

5. Incentive for reporting in states that require hunting licences/permits 

The [name relevant authority] may revoke a hunting licence if the licence holder fails to comply with the 
reporting obligations prescribed by this Act or reports inaccurate information. 

A hunting licence shall not be renewed unless the applicant has faithfully complied with the reporting 
obligations prescribed by this Act.  

6. Delivery of harvest data to the AEWA Secretariat 

For populations of species in respect of which a process for adaptive harvest management is in place within 
the framework of an International Single Species Action or Management Plan, the [name relevant authority] 
shall submit a summary of the number of animals harvested, and the dates and locations of such harvests, 
to the appropriate international body within seven days of the closure of each hunting season. 
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Abstract Much evidence demonstrates the adverse effects

of lead ammunition on wildlife, their habitats and human
health, and confirms that the use of such ammunition has

no place within sustainable hunting. We identify the

provisions that define sustainable hunting according to
European law and international treaties, together with their

guidance documents. We accept the substantial evidence

for lead’s actual and potential effects on wildlife, habitats
and health as persuasive and assess how these effects relate

to stated provisions for sustainability and hunting. We
evaluate how continued use of lead ammunition negatively

affects international efforts to halt loss of biodiversity,

sustain wildlife populations and conserve their habitats. We
highlight the indiscriminate and avoidable health and

welfare impacts for large numbers of exposed wild animals

as ethically unsustainable. In societal terms, continued use
of lead ammunition undermines public perceptions of

hunting. Given the existence of acceptable, non-toxic

alternatives for lead ammunition, we conclude that hunting
with lead ammunition cannot be justified under established

principles of public/international policy and is not

sustainable. Changing from lead ammunition to non-toxic
alternatives will bring significant nature conservation and

human health gains, and from the hunter’s perspective will

enhance societal acceptance of hunting. Change will create
opportunities for improved constructive dialogue between

hunting stakeholders and others engaged with enhancing

biodiversity and nature conservation objectives.

Keywords Animal welfare ! European Union !
Human health ! Lead ammunition ! Poisoning !
Sustainable hunting

INTRODUCTION

International environmental law has traditionally provided

for hunting as a wise use of wildlife resources so long as it

does not jeopardise the conservation status of hunted or
other species and does not result in deterioration of habitats

where hunting occurs. These fundamentals for sustainable
and acceptable hunting assume it is conducted strictly

within international and national laws, according to stan-

dards of best practice, in turn shaped by dialogue with
other stakeholders, and is beneficial to society in terms of

economy and conservation.

Acceptance of hunting as a legitimate sustainable use of
wildlife resources has been an important facet of many

international environmental instruments during the past

half century. Hunting has promoted good practice in many
fields, not least for management of harvestable species,

controlling pests where needed, and for conservation of

habitats and wider landscapes.
Waterbirds ingest shot along with grit and food. Ingested

shot is often retained in the gizzard along with grit, and is

rapidly mechanically eroded and dissolved by the stomach
acids. The toxic salts formed are absorbed into the blood

and cause poisoning. For this reason, lead gunshot1 has

been subject to legislative and other forms of regulation in
30-35 countries around the world over the last 50 years,

Electronic supplementary material The online version of this
article (https://doi.org/10.1007/s13280-018-1042-y) contains supple-
mentary material, which is available to authorized users.

1 The term ‘gunshot’ refers to small pellets used in shotguns and
excludes rifle bullets. The term ammunition includes both gunshot
and rifle ammunition (bullets).
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especially for the protection of waterbirds and their wet-

land habitats (Pain 1992; Mateo 2009; Stroud 2015).
More recent research, however, reveals a wider per-

spective of the problem, including that waterbirds are now

known to be poisoned from lead ammunition when feeding
outside wetlands. Non-wetland species living in dryland

habitats also ingest gunshot. There is also a growing body

of strong evidence showing that lead gunshot has wider
consequences than formerly appreciated for multiple bird

species (as reviewed by Watson et al. 2009; Delahay and
Spray 2015). For instance, food chain linkage has been

found in North America between the earthworm-eating

North American Woodcock Scolopax minor and lead
gunshot, and it is possible that Woodcock S. rusticolor in

Europe are similarly exposed to lead in their diet

(Scheuhammer et al. 1998, 2003; Hiller and Barclay 2011;
Lead Ammunition Group 2015). Avian scavengers, notably

eagles, buzzards, kites and vultures are poisoned having

consumed meat from animals with elevated tissue lead
levels, or containing either lead gunshot or fragments of

lead rifle bullets (Scheuhammer and Norris 1995; Pain

et al. 1997; Krone et al. 2009; Gangoso et al. 2009; Hunt
2012; Berny et al. 2015; Ecke et al. 2017; Gil-Sánchez

et al. 2017).

Recent studies have shown that human consumption of
shot game meat is an additional dietary lead exposure and

concomitant health risk, especially for children, pregnant

women, foetuses and those who eat such meat regularly
(EFSA 2010; Mateo et al. 2014; Green and Pain 2015;

Knutsen et al. 2015).

As an environmental problem however, eliminating
poisoning from lead ammunition is not an inherently

complex issue. Lead toxicity has been recognised for

thousands of years (Stroud 2015), and there is a large body
of scientific literature on ammunition lead’s impacts on

wildlife as well as on human health (Arnemo et al. 2016).

Non-toxic alternatives to lead exist for most hunting
applications, and regulatory options through legislation are

straightforward (Thomas et al. 2015; Kanstrup et al. 2016).

Indeed, some countries with strong hunting traditions, e.g.
Denmark, have already phased out lead shot completely,

and effectively managed the problem through legislation

(Kanstrup 2015). Yet in other countries, resistance remains
obdurate, either at government level and/or within hunting

communities, suggesting that the issues are social and/or

political rather than technical (Cromie et al. 2015).
There is general consensus, reflected in statutes, treaties

and guidance documents, that hunting must be sustainable

in ecological, economic and social terms. As background
for this analysis, we describe principles for acceptance of

sustainable hunting in environmental and wildlife conser-

vation policy, and how regional and international law,
and associated guidance for its interpretation and

implementation, define it. From this platform, we assess

whether the growing evidence for lead ammunition toxicity
clashes with the principles so established, and thus whether

continued use of lead ammunition, in any context, can be

regarded as sustainable.

PROVISIONS FOR SUSTAINABLE HUNTING

For the purposes of this assessment, ‘‘hunting’’ encom-
passes any lawful pursuit and killing of animals with

shotguns or rifles firing either leaded or lead-free2

ammunition.
The definition and practical implementation of hunting

‘‘sustainability’’ have evolved in recent decades as this

issue has been painstakingly addressed in global, European
and national contexts. It began in Europe with discussions

and spirit of international dialogue and cooperation for

conservation that prevailed after the Second World War.
This was founded on recognition of the importance of

pursuing research-driven conservation for wild species for

their existence value as well as for the benefit of human-
kind. Many of those involved in drafting the text of the

1971 Ramsar Convention on Wetlands of International

Importance and ensuing multilateral environmental agree-
ments (MEAs) came from a generation of hunter-natural-

ists. They ensured that principled hunting as a wise use was

based on the concept of hunters taking a sustainable harvest
of a shared natural resource and as such, this concept was

firmly embedded within these treaties.

The Ramsar Convention includes no direct reference to
lead poisoning of waterbirds. However, its broadly phrased

provision regarding the conservation and wise use of

wetlands (Article 3) commits Parties to addressing threats
to wetland ecological character, including those resulting

from wetland species’ harvest and release of toxic sub-

stances (Resolution VII.19; Recommendation 6.14). Mul-
tiple other legally binding international instruments contain

provisions which identify principles for sustainable hunting

and, either explicitly or by implication, require States to
address threats posed by lead ammunition. These are

briefly outlined below (see further Table S1), and are

revisited in the article’s subsequent discussion as relevant.
Appropriate non-binding instruments and initiatives are

also considered. The topic was previously addressed by

Thomas and Guitart (2005), and comparison reveals a
steady increase in the number of international policy

instruments that promote the transition to lead-free

ammunition since then.

2 According to a general consensus but not necessarily legal
applicable in all countries, ‘lead-free’ means that shot or bullets
contain less than 1% lead by weight.
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Key provisions and guidance documents

The Bern Convention and the European Union’s Nature
Directives

After the adoption of Ramsar, further principles for sus-
tainable hunting were included in the Council of Europe’s

1979 Convention on the Conservation of European Wild-

life and Natural Habitats3 (‘‘the Bern Convention’’), and
the two primary nature conservation instruments of the

European Community that implemented the Convention

within European legal frameworks, the 1979 Birds Direc-
tive (79/409/EEC and 2009/147/EC) and the 1992 Habitats

Directive (92/43/EEC). Each of these three instruments

identifies a standard at which wildlife populations must be
maintained or to which they must be adjusted (Article 2).

The Bern Convention prescribes varying levels of pro-

tection for species listed in its Appendices (Articles 5–7),
and places particular emphasis upon measures to conserve

habitats of Appendix II and (insofar as migratory species

are concerned) III species (Article 4). Between them, the
Appendices cover all bird species, with the exception of 11

abundant species regarded in many Contracting Parties as

potential pests requiring control. The Birds Directive goes
further by requiring a general system of protection in

respect of ‘‘all species of naturally occurring birds in the

wild state’’ in the EU (Article 1). The Directive requires
‘‘special conservation measures’’ for the habitats of Annex

I and migratory species (in particular, the classification and

prevention of the deterioration of Special Protection
Areas—SPAs). To the extent that it permits hunting, the

Directive requires that this practice does not jeopardise

conservation efforts in the distribution areas of hunt-
able species, and complies with wise use principles (Arti-

cles 4 & 7).

Twenty-two species of European waterbird have been
recorded to ingest spent lead shot: eight being listed in the

Birds Directive’s Annex I (Mateo 2009; UNEP 2014; Pain

et al. 2015). Annex I also lists a number of raptor and
vulture species known to suffer from lead ammunition

ingestion (see also Table S2). It follows that if lead shot is

deposited in SPAs designated for these species or nega-
tively impacts conservation efforts elsewhere, there is a

clear issue for hunting to address. Indeed, the European

Commission has recognised that pollution from lead
ammunition ‘‘needs to be considered in the context of wise

use’’ and that ‘‘any use of it in Special Protection Areas

that leads to the deterioration of habitats or significant
disturbance to birds is incompatible with the protection

requirements of these sites’’ (Guide to Sustainable Hunting
under the Birds Directive, see below).

The Bern Convention’s Standing Committee has rec-

ommended that Parties take steps to phase out use of lead
shot in wetlands or waterbird hunting and promote a gen-

eral shift to use of alternatives (Recommendation No. 284).

The Birds Directive requires EU Member States to
‘‘prohibit the use of all means, arrangements or methods

used for the large-scale or non-selective capture or killing

of birds or capable of causing the local disappearance of a
species’’ (Article 8). This provision implements a similarly

worded requirement of the Bern Convention (which addi-
tionally identifies poison as such a means in the non-ex-

haustive list provided in Appendix IV), as does Article 15

of the Habitats Directive. The precise import of the
wording regarding selectivity in the two Directives and the

Convention may be debated: whether in each respect it is

the indiscriminate intentional method, or the effect of
taking, that is material. Taken in the round however, and

with emphasis on preventing deterioration of important

habitats for potentially vulnerable species, as well as
unintended harmful consequences for non-target species,

the grain of public policy is clear: hunting sustainability

depends on avoidance of methods with indiscriminate (i.e.
non-selective) effects.

Notably, both Directives and the Convention identify

various justifications for derogating from the prohibition on
non-selective methods of killing. However, such deroga-

tions cannot be relied upon if another satisfactory solution

exists. In the case of lead ammunition, non-toxic and
effective alternatives are widely available, and hence

derogations cannot be justified.

Finally, several international Species Action Plans
developed with support of the European Commission and/

or endorsed by the Bern Convention call for specific action

on lead shot (Table S2).

AEWA and other instruments in the CMS family

By the time of the adoption of the African-Eurasian

Migratory Waterbird Agreement (AEWA)5 in 1995,

awareness of the dangers of lead gunshot was well appre-
ciated in Europe, although such dangers were long under-

stood in North America (Bellrose 1964; Sanderson and

Bellrose 1986; Morehouse 1992). As a result, the AEWA
Action Plan contained a firm obligation for Parties to

endeavour to phase out lead shot for hunting in wetlands

before 2000. This has been subject to amendment and at
present is formulated: ‘‘Parties shall endeavour to phase

out the use of lead shot for hunting in wetlands as soon as

possible in accordance with self-imposed and published
timetables’’ (Action Plan 4.1.4), and with an agreed target

3 http://www.coe.int/en/web/bern-convention.

4 https://rm.coe.int/1680746b41.
5 http://www.unep-aewa.org.
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for this phase out to occur by 2017 (AEWA Strategic Plan

2009–20176). This has since been extended until the sev-
enth AEWA Meeting of the Parties (MOP) in December

2018 (Resolution 6.147). Several Parties have entered

reservations in respect of this provision. However, Parties’
commitments to maintain or restore the favourable con-

servation status of migratory waterbirds (Article II) and

ensure sustainable use (Article III) arguably require that
even those states with reservations restrict the use of lead

shot if such use is having a significant impact on waterbird
populations (Lewis 2016). Several of the Agreement’s

other provisions are relevant to lead ammunition, including

those concerning prohibiting indiscriminate means of tak-
ing, and developing and implementing International Single

Species Action Plans (Tables S1 and S2).

Certain provisions of, and guidance developed under the
1979 Convention on Migratory Species of Wild Animals

(CMS) hold wider relevance for the lead shot issue. Insofar

as the use of lead ammunition degrades the habitat or
impedes migration of, and/or is a factor endangering,

Appendix I species, the Convention would appear to

require that Parties endeavour to address this issue (Article
III). Guidance adopted by the CMS Conference of the

Parties (COP) explicitly encourages phase out of lead

ammunition across all habitats (Resolution 11.15;8 Guide-
lines to Prevent the Risk of Poisoning to Migratory Birds).

Exhortations concerning lead are also found in the non-

binding African-Eurasian Migratory Landbirds Action
Plan,9 the Central Asian Flyway (CAF) Action Plan for the

Conservation of Migratory Waterbirds and their Habitats,10

and the Memorandum of Understanding on the Conserva-
tion of Migratory Birds of Prey in Africa and Eurasia

(‘‘Raptors MoU’’11).

The EU Sustainable Hunting Initiative

In 2001, the European Commission recognised the risks to
practical conservation of counterproductive disagreement

on a limited number of issues between some hunters and

some conservationists. In order to find solutions and
encourage meeting of minds, the Commission launched the

Sustainable Hunting Initiative.12 The Initiative’s objective

was ‘‘to achieve and enhance sustainable hunting under the
Birds and Habitats Directives’’. It was envisaged as a

‘win–win’ for biodiversity conservation and responsible

hunting, achieved ‘‘by dialogue and cooperation between
environmental and hunting organisations, and awareness-

raising aimed at grassroots hunters’’.

In 2004, the Sustainable Hunting Initiative was clarified
by the European Commission in their Guide to Sustainable

Hunting under the Birds Directive.13 This was supported in
October 2004 with key delivery objectives agreed14

between BirdLife International and the Federation of

Associations for Hunting and Conservation of the EU
(FACE) who agreed to ‘‘phase out lead shot for hunting in

wetlands throughout the EU as soon as possible, and in any

case by 2009 at the latest’’. This objective mirrored the
action agreed between the Commission and Member States

in the 25th anniversary Birds Directive Action Plan (2004):

‘‘Action 5–8. Aim to phase out the use of lead shot in
wetlands as soon as possible and ultimately by 2009

([Action:] Member States, European Commission)’’.15 It

reflected AEWA commitments and exhortations from the
Bern Convention’s Standing Committee.

The CBD Addis Ababa Principles and Guidelines and Aichi
Targets

In parallel with these developments, the 2004 COP of the
1992 Convention on Biological Diversity (CBD) adopted

the Addis Ababa Principles and Guidelines for the Sus-

tainable Use of Biodiversity,16 which provided a frame-
work to ensure that ‘‘no use of the components of

biodiversity will lead to the decline of biodiversity’’.

Principle 5 specifies in particular that ‘‘sustainable use
management goals and practices should avoid or minimise

adverse impacts on ecosystem services, structure and

functions as well as other components of ecosystems’’.
Principle 11 specifies the need to minimise adverse envi-

ronmental impact, including through promotion of more

efficient, ethical and humane use of components of biodi-
versity and reduction of collateral damage to biodiversity.

CBD thus has linked sustainability of hunting to all

other uses of biodiversity under a common conceptual
framework. Complementary to these Principles, CBD’s

6 http://www.unep-aewa.org/sites/default/files/basic_page_document
s/strategic_plan_2009-2017_1.pdf.
7 http://www.unep-aewa.org/sites/default/files/document/aewa_mop6
_res14_ext_rev_sp_poaa_en_0.pdf.
8 http://www.cms.int/en/document/guidelines-prevent-risk-poisoning
-migratory-birds-unepcmscop11doc2312annex2.
9 http://www.cms.int/en/document/african-eurasian-migratory-landbi
rds-action-plan-aemlap-2.
10 http://www.cms.int/en/document/central-asian-flyway-action-plan-
conservation-migratory-waterbirds-and-their-habitats.
11 http://www.cms.int/sites/default/files/basic_page_documents/rapto
rs-mou_without-annexes_e.pdf.

12 http://ec.europa.eu/environment/nature/conservation/wildbirds/hu
nting/index_en.htm.
13 http://ec.europa.eu/environment/nature/conservation/wildbirds/hu
nting/docs/hunting_guide_en.pdf.
14 http://ec.europa.eu/environment/nature/conservation/wildbirds/hu
nting/docs/agreement_en.pdf.
15 http://edepot.wur.nl/118449.
16 https://www.cbd.int/sustainable/addis.shtml.
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Aichi Biodiversity Targets (2010) and the United Nations

General Assembly’s Sustainable Development Goals
(2015) were developed. Notably, AEWA’s MOP has for-

mally recognised that efforts to phase out lead shot con-

tribute to achieving several of the targets identified in these
documents (Resolution 6.15).

The Council of Europe’s Charter for Hunting

The Council of Europe’s European Charter for Hunting
(2007)17 expanded the European Commission’s Sustain-

able Hunting Initiative’s commitment outside the EU and

specified that ‘‘sustainable hunting is the use of wild game
species and their habitats in a way and at a rate that does

not lead to long term decline of biodiversity or hinder its

restoration’’. The benefits of such a definition were seen as
‘‘the maintenance of hunting as an accepted social, eco-

nomic and cultural activity’’, and that hunting ‘‘when

conducted sustainably can positively contribute to the
conservation of wild populations and their habitats and

also benefit society’’.

Further, the Charter developed Addis Ababa Principle
11 (above) and established guidelines to regulators and

managers to ‘‘(a) Adopt rules, regulations and incentives

that promote methods and equipment that minimise
avoidable suffering for animals; (b) Communicate to

hunters the need to treat game animals with respect;

(c) Recognise and promote best practices.’’ (Guideline
3.10.2.1).

LEAD AMMUNITION AND SUSTAINABILITY
OF HUNTING

A fundamental principle for sustainable hunting arising

from the legal instruments and supporting non-binding

guidelines, agreements, and principles outlined above is
recognition by all those involved that hunting is accept-

able provided: that it does not jeopardise the conservation

of biodiversity; is selective as to species that may be taken;
and does not inflict avoidable suffering.

The provisions described above focus primarily on the

threat to biological sustainability. In reality, sustainability
depends on more than preventing lead ammunition’s

damaging impacts on populations and habitat quality. Lead

ammunition raises questions about ethics and humanity
(the welfare of individual animals). The indiscriminate

nature of lead ammunition poisoning raises questions about

collateral damage.

Sustainability depends on hunting being conducted

according to law and best practice, and with continuing
dialogue with other stakeholders. Hunting’s sustainability

is enhanced if judged to be a net economic contributor.

Below, we explore what continued use of toxic lead
ammunition may mean for judgments about hunting sus-

tainability under these biological as well as societal

themes.

Lead effects on populations and biodiversity

Numbers and trends of waterbird populations at different

scales are known to be strongly associated with their
ingestion of lead shot (Anderson et al. 2000; Samuel and

Bowers 2000; Stevenson et al. 2005; Mateo et al. 2014;

Pain et al. 2015; Meyer et al. 2016; Green and Pain 2016).
The widespread and cumulative deposition of lead shot in

soils and wetlands has long been recognised as environ-

mentally damaging (e.g. Bellrose 1964; Pain 1992; Green
2013; Harradine and Leake 2013; Pain and Green 2014).

Such cumulative deposition diminishes habitat capacity to

support quarry and non-quarry populations alike and is
antagonistic to both the provision of hunting, and to the

conservation of species and their habitats.

The lethal and sub-lethal consequences of ingesting lead
ammunition pellets or bullet fragments are inherently non-

selective. This contravenes the requirements that sustain-

able hunting necessarily needs to be selective. Even though
direct harvest of populations may be subject to selective

measures, the indiscriminately poisonous effects of lead

ammunition dispersed whilst taking such harvest are
clearly non-selective. Furthermore, the use of lead shot can

be regarded as a ‘‘means’’, ‘‘arrangement’’ or ‘‘method’’

capable of causing habitat degradation and/or local disap-
pearance of a species, including those listed in the Birds

Directive’s Annex I. Therefore, allowing hunting with lead

shot runs counter to Birds Directive requirements. Provi-
sions of various other international instruments concerning

species and habitat conservation are also arguably breached

by States’ failures to endeavour to phase out lead shot.
The neurotoxic and other physiological effects of very

low levels of lead on human health are well known (e.g.

Needleman et al. 1979, 2002). Hunt (2012) concluded:
‘‘There are good reasons to expect that sublethal lead is

harmful [to wildlife], especially in view of the considerable

body of human health literature providing evidence of
multiple adverse effects associated with very small amounts

of lead, together with the implication that lead physiology

is broadly similar among vertebrates.’’ Whilst research
focus on wildlife lead impacts has mainly been on acute

poisoning leading to death, chronic low-level exposure to

lead may be at least as significant demographically.
Although much less is known about sub-lethal impacts on

17 http://www2.nina.no/lcie_new/pdf/634991504714143702_Hunting
_Charter[1].pdf.
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wildlife (compared to humans), recent studies indicate a

range of potentially significant effects, including, inter alia,
sperm motility; immune responses; reduced egg produc-

tion, hatching rates and duckling survival rates; power-line

collision rates; bone mineralization; and movement beha-
viour (Edens and Garlich 1983; Kelly and Kelly 2005;

Gangoso et al. 2009; Hunt 2012; Vallverdú-Coll et al.

2015, 2016; Newth et al. 2016; Ecke et al. 2017). Such
adverse physiological outcomes for individuals have

potential to negatively affect populations through demo-
graphic impacts on productivity and survival, and thus

conflict with the Addis Ababa Principle of avoiding or

minimising adverse impacts on ecosystem services, struc-
ture and functions as well as other components of

ecosystems. Furthermore, to the extent that sub-lethal

impacts of lead poisoning hinder maintenance or restora-
tion of species’ favourable conservation status, such

impacts could have implications in terms of Article 2 of the

Birds Directive, Habitats Directive, Bern Convention, and
AEWA respectively. The CMS COP has additionally

expressed concern regarding both lethal and sub-lethal

effects of lead (Resolution 10.26).

Lead and animal welfare

It is a widespread principle, and in some countries a legal

requirement, that hunting practices avoid unnecessary

animal suffering. As well as being highlighted by Addis
Ababa Principle 11, the Council of Europe’s Hunting

Charter (2007)18 addresses animal welfare explicitly with

wording applying not only to hunting per se but also
methods and equipment used. The extent of sub-lethal

effects and suffering of lead poisoned and dying animals

have been little researched. There is, however, considerable
expert specialist knowledge of the care that must be taken

to avoid poisoning animals being kept for example in

collections for public display, captivity for breeding and
experimental purposes, or hawks and falcons kept for

falconry.

Poisoning will arise where animals can ingest lead shot
from contaminated soil or if lead ammunition-contami-

nated meat or carrion is fed to captive carnivores. Beha-

viour and symptoms of such accidentally poisoned animals
is entirely consistent with extended suffering. In the wild,

debilitated or dying individuals are, however, seldom

observed because lead poisoned individuals will, if they
can, hide themselves away when behavioural impairment

reaches a certain point (Pain 1991). Up to then, birds with

elevated blood and tissue lead levels derived from ammu-
nition are known to be disproportionately vulnerable to

behavioural changes that render them susceptible to being

shot, predated or suffering accidents such as collision with
overhead power lines (Kelly and Kelly 2005; Berny et al.

2015; Ecke et al. 2017).

The animal welfare consequences of lead ammunition
use have been widely ignored because they are a difficult

and emotive topic, but the UK’s Lead Ammunition Group,

which had the benefit of specialist veterinary expertise in
the animal welfare sector, was tasked by its commissioning

environment ministry, Defra, to address them. The Group
concluded (Lead Ammunition Group 2015) that ‘‘Regard-

less of lead’s population effects, there is no doubt that,

depending on the dose, lead poisoning can seriously affect
health and welfare (the pathology and clinical signs being

consistent with causing severe and prolonged discomfort,

distress and pain) and that it can and does kill large
numbers of birds. The number of birds suffering welfare

problems because of ammunition-derived lead is at least as

large as the number killed by lead poisoning annually’’.
The Group’s 2015 report provided an estimation of num-

bers of UK animals that might be exposed to welfare

effects, and concluded that non-trivial numbers are
involved in the order of millions of animals. Hence,

allowing large-scale dispersal of lead ammunition conflicts

with well-established policy principles of avoiding unnec-
essary suffering.

The welfare issue should not therefore be ignored in

compliance contexts given not only legal provisions to
avoid unnecessary suffering where such provisions exist,

wider non-binding commitments, but also ultimately in

terms of public perception and social acceptability of
hunting. From an animal welfare perspective, hunting that

causes avoidable widespread suffering by environmental

dispersal of lead is unsustainable.

Lead in relation to national laws

A primary requirement for hunting sustainability is that it

should be conducted in compliance with relevant laws and

regulations. Enforcement of appropriate national legisla-
tion is an essential feature of states’ compliance with their

international nature conservation commitments. For

example, AEWA explicitly requires Parties to ‘‘develop
and implement measures to reduce, and as far as possible

eliminate, illegal taking’’ (Action Plan 4.1.6). In the con-

text of lead ammunition specifically, the Agreement’s
MOP has urged Parties to ‘‘establish enforcement proce-

dures to assure national compliance with an introduced

ban and to establish monitoring procedures to assess its
effectiveness’’19 (Resolution 4.1).

18 http://www2.nina.no/lcie_new/pdf/634991504714143702_Hunting
_Charter[1].pdf.

19 http://www.unep-aewa.org/sites/default/files/document/res4_1_pha
sing_out_lead_shot_final_0.pdf.
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In this context, compliance monitoring procedures are

notably lacking or feeble, the exception being England,
where post-mortems of randomly collected shot duck

conducted a decade after the introduction of legislation

showed that 70% had been illegally shot with lead (Cromie
et al. 2010), a rate which increased to 77–82% after

15 years (Cromie et al. 2015). A questionnaire survey of

English hunters showed widespread awareness of the ille-
gality of such use of lead, with justifications for its use

including denial of the problem, dislike of alternative
ammunition types, and unlikelihood of prosecution (Cro-

mie et al. 2010). Clearly such instances where hunting is

being conducted illegally to a substantial extent cannot be
regarded as sustainable.

Levels of compliance in other countries where regula-

tions have been enacted have not been monitored or
investigated systematically, and remain subject of specu-

lation. Proportions of waterbirds shown by x-radiography

to be carrying lead shot in their tissues picked up on their
migrations have shown no signs of declining (Newth et al.

2012, 2016).

Lead in the context of community economics

Continued use of lead shot for hunting is likely to increase
financial burdens on society due to, inter alia, continued

and irreversible contamination of natural habitats. In the

EU, this type of potential environmental damage is
addressed by Directive 2004/35/20 (April 2004) on envi-

ronmental liability with regard to the prevention and

remedying of environmental damage, which is based on the
‘‘polluter-pays principle’’ (Article 1). If hunters and their

communities cannot be specifically identified as ‘‘pol-

luters’’, restoration costs of mitigation efforts and actions to
treat pollution falls on society.

The public reputation of hunting is significantly

strengthened by the good reputation of game and venison
as healthy low-cost sources of meat. In some European

communities, notably in Scandinavia, game meat is a major

component of total meat consumption. Swedish authorities,
for example, have undertaken research and risk reduction

through ammunition regulations, guidance to hunters and

advice to consumers (Svenska Jägareförbundet 2017).
Norwegian efforts to avoid lead in venison for consumption

by discarding meat close to wound channels causes the

discard of 200 tonnes of contaminated meat annually,21

representing an economic loss equivalent to 3 million

Euros (Arnemo, pers. comm.). UK’s Forest Enterprise

requires that all carcasses from deer culled for commercial

woodland management is killed with non-lead ammunition.
Increased precaution regarding lead content in game meat

may result in shot animals not being available for sale on

public markets or otherwise distributed. Under such cir-
cumstance negative economic consequences may result

with implications for the financial viability of game control

operations that depend on derived profits.
Much game meat contains lead levels that would be

legally unacceptable in farmed meat and poultry on health
grounds, rendering it unfit for sale and consumption. EFSA

(2010) found that lead content in 14.1% of 754 samples of

food groups exceeded 10 mg/kg, with a maximum of
867 mg/kg in muscle of Wild Boar (Sus scrofa). Game

meat and offal dominated. The Swedish Food Authorities

found, in 2014, that one-third of minced Elk (Alces alces)
meat samples were above the legal limit (0.1 mg/kg) for

beef, pork and poultry, while more than 40% of cuts from

Roe Deer (Capreolus capreolus), Fallow Deer (Dama
dama) and Wild Boar contained levels above the same

threshold.22 If identical standards (thresholds) for lead

contamination in animal food products were applied to
game meat, then public health controls would result in

game meat originating from hunting with lead ammunition

having to be discarded. This would not only undermine the
wise use principle but lead to large unquantified costs. It is

often suggested by hunters that use of non-lead ammuni-

tion causes extra costs. However, the costs of ammunition,
no matter what type, are small relative to a hunter’s total

expenditure, and a much greater and long-term economic

benefit accrues to estates and land owners who benefit from
selling lead-free game to the public (Thomas 2015).

In summary, continued use of lead shot and other lead

ammunition may mean the disposal of much shot game for
human consumption is no longer possible, and an important

economic and ethical underpinning of game management is

lost.

Lead and hunters’ reputation

Sustainability is an established and well-formulated pre-

condition to maintenance of hunting as an accepted social,

economic and cultural aspect of public policy (e.g. as
embodied in the European Charter for Hunting). Sustain-

able use is central to the role and functioning of FACE as a

representative body for European hunting. In September
2017 EU Environment Commissioner, Karmenu Vella, is

reported as stating, ‘‘Sustainable hunting is a positive force

20 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:
143:0056:0075:en:PDF.
21 http://www.hegnar.no/Nyheter/Naeringsliv/2016/09/Maa-kaste-200-
tonn-viltkjoett.

22 https://www.livsmedelsverket.se/globalassets/rapporter/2014/bly-
i-viltkott-del-2—halter-i-bly-hos-jagarfamiljer.pdf.
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for conservation’’.23 Societal acceptance of hunting is less

formulated and, while flowing from the principles of sus-
tainability, is dependent on uncertain and potentially

changeable public opinion. If sustainability is called into

question due to continued lead ammunition use, the hun-
ters’ reputation is undermined.

Society is, for very good public policy reasons (e.g.

EFSA 2010; World Health Organisation 2010; UNEP
2017), progressively phasing-out exposure to lead from

multiple contexts, including in petrol, water, paints, and
other products following international health consensus

(Markowitz and Rosner 2003; Stroud 2015). Lead will

continue to have important and indispensable commercial
uses but where alternatives do not yet exist, in every

instance, such continued use is very strictly regulated to

protect industrial workers and the environment through
rigorous recovery and recycling. In this respect, lead

ammunition stands out as the striking exception.

Future generations are likely to regard the widespread
discharge of lead into the environment with a similarity to

past widespread use of DDT and other very harmful sub-

stances used commonly just a few decades ago but today
prohibited. Continued lead ammunition use is an additional

and unnecessary dietary source of lead exposure for all

human consumers of food products derived from lead-shot
game, as there is no safe lower limit of exposure to lead

(EFSA 2010; World Health Organisation 2015). If hunting

maintains a dependency on lead it will be associated by
wider society as directly connected with the environmental

dispersal of a toxic heavy metal pollutant with clear con-

sequences for human health.
Continuing to resist change will damage the reputation

of hunting, threaten its legitimacy, and provide argumen-

tation for those who would wish it to cease. If such
antipathy takes root, there is risk of significant loss of

recreational value for millions of European citizens and of

the positive role that wise and sustainable hunting can
provide for rural economies, management and conservation

(Laws 1997; FACE 2004).

Lead and meaningful dialogue

The European Commission’s Sustainable Hunting Initia-
tive and Guide to Sustainable Hunting under the Birds

Directive explicitly seek to encourage meaningful dialogue

as a requirement of sustainability. AEWA and the Bern
Convention also contain provisions for general awareness

raising. The governing bodies of both treaties have issued

explicit calls for awareness and educational programmes

regarding lead shot (e.g. Bern Convention Recommenda-

tion No. 2824). The responsiveness of Member State/Con-
tracting Parties’ statutory bodies, and of hunting

authorities, to the need for dialogue, awareness and edu-

cational programmes also shapes perceptions of
sustainability.

The problems arising from lead shot have been a topic

of regular dialogue between stakeholders at international
level since the early 1990s (Pain 1992). Hunting and

environmental organisations both recognised the need to be
led by the evidence to develop alternatives that would be

non-toxic to wildlife as well as effective, safe, available

and affordable for hunting. Nonetheless, evidence of wider
problems than are accepted to occur in wetlands, and that

are well documented and agreed by many wildlife and

public health authorities (Health Risks from Lead-Based
Ammunition in the Environment 2013; Group of Scientists

2014), are vigorously contested in non-peer-reviewed

reports and magazine articles by hunting and ammunition
trade lobbyists who cite authorities of their own (Coun-

tryside Alliance 2013; Holmgren 2014; Batley et al. 2016).

There is a blatant disregard of studies (e.g. Anderson et al.
2000; Stevenson et al. 2005) that show the large savings of

wildlife which accompany non-toxic gunshot use.

Reluctance to act on lead reduction by the European
Parliament and EU Member States reflects current vested

interests of sporting communities (Thomas and Guitart

2010). Questions about efficacy of lead alternatives (Tho-
mas et al. 2015) have been allowed to take root within

hunting communities with little sign of effort by respon-

sible hunting bodies to engage in sustained dialogue, cor-
rect misunderstandings, raise awareness, or deliver

conservation outcomes. Such inclination to defend an

indefensible status quo has echoes of similar behaviour by
the paint industry to defend toxic leaded paints, and

gasoline and car industries who sought to retain leaded

fuels—as documented in detail by Markowitz and Rosner
(2003), Michaels (2008), Needleman and Gee (2013).

There is little evidence that governments, hunters’

communities and other stakeholders have made any sig-
nificant or sustained investment in delivering promised

measures to upgrade relevant communications, awareness

raising, and pro-active promotion of best practice con-
cerning this issue. Unfortunately, some attitudes in the

hunting community have become entrenched, with the

issue seen in antagonistic and competitive terms. Such
attitudes make behavioural change difficult, as explored by

Cromie et al. (2015).

Though many national hunters’ organisations and their
international associates positively support needs to phase

out lead shot—at least for hunting in wetlands—lack of23 http://mailchi.mp/face/face-press-release-problematic-proposal-
restricting-the-importation-of-hunting-trophies-into-the-eu-raises-deep-
concerns-1050125?e=cc43aa01d2. 24 https://rm.coe.int/1680746b41.
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proactive campaigning to this end, including lack of

actions to improve legislative enforcement, reveals short-
comings in dialogue, and to that extent compromises

hunting sustainability.

Lead and European conservation efforts

The EU is a key player in international efforts to halt loss
of biodiversity and sustain wildlife populations and habi-

tats through its legislation, policies and planning, e.g.
through the Birds and Habitats Directives and the creation

of the Natura 2000 protected area network (Romão et al.

2013). Furthermore, the Union is a Contracting Party to
many multilateral environmental agreements. In this role

the EU can establish and support (e.g. through its LIFE

funding programmes) nature conservation programmes. In
this context, the use of lead hunting ammunition is a key

issue.

The lead shot issue is becoming increasingly a touch-
stone for the international wildlife management commu-

nity. As early as the mid-1990s, AEWA required that

Parties endeavour to completely phase-out the use of lead
shot for hunting in wetlands by 2000, and this issue has

subsequently attracted considerable attention from subse-

quent AEWA MOPs. Since the coming into force of
AEWA, many Parties have taken steps to regulate lead shot

in wetlands (Stroud 2015), though actual enforcement and

compliance with regulations is poor or unknown in those
few countries where this has been actually assessed (above;

Cromie et al. 2002, 2010). The fact that the international

nature conservation community has not made clear pro-
gress on this rather simple environmental policy issue calls

into question the ability of this community to handle other,

and some even more serious and complex, environmental
challenges. So, the lead issue can be seen as a ‘Litmus

Test’ on the basic ability of international conservation

bodies to deliver actual results in a time when these are
more needed than ever.

ALTERNATIVES

The evidence that lead ammunition is a source of poi-
soning for wildlife, pollution of ecosystems and additional

dietary health hazard for regular human consumers of

game is substantial. Though this, per se, questions the
sustainability of continued use of such ammunition for

hunting, authority and hunter hesitation to take responsive

action might be explained by falsely stated lack of
alternative ammunition. However, it is a matter of prac-

tical reality that effective non-lead and non-toxic alter-

natives are widely available at market prices comparable
with lead ammunition (Thomas 2013; Thomas et al.

2015). Companies in eight European countries already

produce non-toxic materials for hunting and shooting, and
are not the limiting factor in this issue (Thomas and

Guitart 2010). Examples from countries that have already

phased out lead ammunition types through regulation
show that such initiatives do not negatively affect hunt-

ing, whether in terms of participation or harvest levels, or

indeed of unretrieved losses. The Danish example of a
total ban on lead shot for hunting has demonstrated that

this can be achieved without jeopardising hunters’ inter-
ests or weakening the hunting community. On the con-

trary, it is believed, though never scientifically

investigated, that the public image value of hunting not
being connected to a pollutant such as lead is of impor-

tance for the perception and long-term political sustain-

ability of hunting (Kanstrup 2015). This further
accentuates the conclusion that future hunting strategies,

if based on lead ammunition, cannot be considered as

sustainable.

CONCLUSION

The continued use of lead ammunition is incompatible with

European states’ commitments under several international
instruments and conflicts with established principles for

sustainable hunting. Impacts on wildlife population pro-

cesses and potential for reduction of population numbers of
some hunted and non-hunted wildlife, including rare and

threatened species, mean that hunting with lead ammunition

is not sustainable in either ecological or wildlife conserva-
tion terms. The collateral toxic effects of lead ammunition,

avoidable health and welfare impacts for large numbers of

exposed wild animals are ethically unsustainable and rein-
force this conclusion. In societal terms, continued use of lead

ammunition undermines a broadly ambivalent public per-

ception of responsible hunting. Continued use of lead
ammunition is an additional and avoidable dietary lead

exposure for human consumers of food products made from

lead-shot game. This additional exposure not only conflicts
with public policy goals of removing all avoidable exposures

to lead, but also creates objective and significant population-

scale health risks for regular consumers, especially children
and pregnant women.

The history of the movements to reduce and eliminate

other polluting exposures to lead, including from work
places and industrial processes, paints, water supply sys-

tems and fuel, records such changes to have been slow,

costly and divisive—but ultimately successful. In moving
forward from use of toxic lead ammunition to non-toxic

alternatives, it would be wise to heed warnings from the

past as described in European Environment Agency
(2013).
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Changing25 from toxic lead ammunition and encourag-

ing use and further development of existing well-func-
tioning non-lead ammunition types will improve

recognition of hunting as a widely accepted, sustainable

and wise practice in the 21st century. Doing so will,
moreover, benefit conservation efforts; revitalise interna-

tional strategies for nature conservation; bring significant

conservation gains; and open doors to constructive dia-
logue and beneficial cooperation.
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Berglund, H. Borg, C. Bröjer, et al. 2017. Sublethal lead
exposure alters movement behaviour in free-ranging Golden
Eagles. Environmental Science and Technology 51: 5729–5736.

Edens, F.W., and J.D. Garlich. 1983. Lead-induced egg production
decrease in leghorn and Japanese Quail hens. Poultry Science 62:
1757–1763.

EFSA. 2010. Scientific Opinion on Lead in Food. European Food
Safety Authority (EFSA), Parma, Italy. EFSA Journal 2010;
8(4): 1570. [151 pp.]. Available at: http://onlinelibrary.wiley.
com/doi/10.2903/j.efsa.2010.1570/epdf.

European Environment Agency. 2013. Late lessons from early
warnings: science, precaution, innovation. EEA report No
1/2013. Available at: https://www.eea.europa.eu/publications/
late-lessons-2.

FACE. 2004. Hunting, an added value for Biodiversity. Brussels.
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CONCLUSIONS AND RECOMMENDATIONS, RECENT 
DEVELOPMENTS AND BROADER RELEVANCE 

 
 

1. Overview 
 
The research question posed at the start of this dissertation was: What are AEWA’s1 role in, 
and implications for, the conservation and management of migratory birds, and how might 
the Agreement’s contribution to these objectives be enhanced? The dissertation’s six 
publications have each contributed to answering aspects of this broad question. They have 
done so by examining the strengths in AEWA’s design and functioning; the manner in which 
the Agreement has evolved over time and the challenges it faces; the Agreement’s role in 
relation to other international instruments; and the legal implications of the Agreement’s 
substantive provisions and various hurdles to parties’ compliance therewith. They have 
further made suggestions as to where and how improvements can be made at Agreement-
level; how particular uncertainties regarding the Agreement’s interpretation and 
dissatisfaction regarding its restrictions can potentially be addressed; and how states parties 
can go about better implementing aspects of the Agreement. 
 
The purpose of this concluding section is threefold: Firstly, it reflects on the collective 
contribution of the dissertation’s six publications by recapping key arguments, conclusions 
and recommendations made thereby. Secondly, it provides an overview of developments that 
have occurred subsequent to the publication of portions of the dissertation. It considers the 
extent to which these developments are consistent with the recommendations made in the 
dissertation and offers several additional observations and suggestions regarding the future of 
AEWA. Thirdly, it reflects briefly on the relevance of this research, and of AEWA, for other 
treaties, species and regions. The first and second of these purposes are achieved in an 
integrated manner, with their discussion being divided into segments on key themes that have 
been explored in the dissertation. 

  
2. Strengths in AEWA’s design and functioning, and the challenges facing the 

Agreement 
 
The dissertation has identified a variety of strengths in AEWA’s design and functioning 
which, in principle, position the Agreement to make a valuable contribution to the 
conservation and management of migratory waterbirds. These include AEWA’s provision of 
a framework for flyway-scale conservation and its emphasis of the flyway approach; its 
coverage of all species of migratory waterbirds occurring within the Agreement Area, rather 
than only those with an unfavorable conservation status; the detail and rigor of aspects of the 
Agreement’s legal text – portions of which are shielded from the threat of reservations; its 
provision for an additional tier of conservation norms in the form of international species 
action and management plans (which, the dissertation has argued, themselves have legal 
consequences); the Agreement’s ability to tailor conservation commitments to the level of 
distinct biogeographic populations within species or subspecies; its flexibility to evolve over 
time; its emphasis on precaution; its responsiveness to emerging issues, improvements in 
scientific information, and changes in populations’ conservation status; its provision of 

                                                      
1 Agreement on the Conservation of African-Eurasian Migratory Waterbirds, Jun. 16, 1995, https://www.unep-
aewa.org/en/documents/agreement-text. 
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various types of monitoring mechanisms; and its active and inclusive supporting institutions 
and processes.  
 
The dissertation has further illustrated that both AEWA’s membership and taxonomic 
coverage have expanded considerably in the period since the Agreement’s entry into force 
and that its legal provisions have been strengthened in various respects.2 The Agreement has 
also stimulated the development of a substantial body of guidance and has resulted in 
improved knowledge concerning migratory waterbirds. Nevertheless, aspects of AEWA’s 
functioning continue to be crippled by limitations in data, participation and resources. 
Parties’ implementation of the Agreement also suffers from various deficiencies (discussed 
infra Part 8), and complications have arisen from both the complexity of the Agreement’s 
provisions and their misalignment with states’ obligations under other legal frameworks. 
 

3. The need for enhanced engagement with other international fora and to better 
define AEWA’s niche  

 
While AEWA’s provisions are designed to canvass the full range of threats facing migratory 
waterbirds, it is clear that drafters’ intention was not for AEWA to take the lead on all of 
these and that the Agreement’s institutions need to coordinate their work with those of other 
relevant international fora. The dissertation has identified various ways in which AEWA has 
collaborated with other instruments – including in its provision of training and support for 
field projects; its development of a tool to identify critical sites for African-Eurasian 
migratory waterbirds; its development of issue- and species-specific conservation guidance; 
and its handling of non-compliance allegations. However, I have also argued that certain 
cooperative relationships (such as that with the Ramsar Convention3) are in need of 
strengthening and that AEWA would benefit by collaborating with, and/or attempting to 
ensure that the needs of migratory waterbirds are taken into account by, a broader suite of 
international fora. Examples that have been provided in the course of the dissertation include, 
inter alia, ACAP;4 relevant RFMOs; the World Heritage Convention;5 Africa’s various 
regional and sub-regional conservation treaties; the Convention on Biological Diversity;6 and 
treaties aimed at addressing particular threats to habitat, such as marine pollution.  
 
I have argued further that greater effort needs to be directed towards identifying and 
promoting AEWA’s niche, and that the Agreement should be concentrating its efforts on 
those areas in respect of which it is best-positioned to add value in relation to other 
                                                      
2 Notably, the 2018 AEWA Meeting of the Parties saw an additional expansion, with the European shag, 
Phalacrocorax aristotelis, being brought within the Agreement’s coverage (AEWA Res. 7.3, Adoption of 
Amendments to the AEWA Annexes, ¶ 1 (Dec. 4-8, 2018), https://www.unep-aewa.org/sites/default/files/ 
document/aewa_mop7_3_amendments%20to%20annexes_en.pdf). Several adjustments were additionally made 
to the criteria for categorizing populations in Columns A and B of AEWA’s table 1 (id. ¶¶ 2-3), with the 
intention of enabling AEWA to, inter alia, react more rapidly to population declines, while relaxing its 
restrictions earlier in the case of recovering populations. See generally AEWA Technical Committee, Proposal 
to Amend the Definition of Significant Long-term Decline and Establish a Criterion on Short-term Decline to 
Apply When Classifying Populations in Table 1 of Annex 3 of the Agreement, AEWA/MOP7.20 (Aug. 29, 
2018), https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_20_table1_justif_prop_amend_sltd 
_crit_std_en_1.pdf. 
3 Ramsar Convention on Wetlands of International Importance Especially as Waterfowl Habitat, Feb. 2, 1971, 
996 UNTS 245. 
4 Agreement on the Conservation of Albatrosses and Petrels, Jun. 19, 2001, 2258 UNTS 257. 
5 Convention Concerning the Protection of the World Cultural and Natural Heritage, Nov. 16, 1972, 1037 UNTS 
151. 
6 Convention on Biological Diversity, June 5, 1992, 1760 UNTS 79 [hereinafter CBD]. 
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international instruments. In addition to optimizing the use of scarce resources, this approach 
has the benefit of spotlighting the Agreement’s value, hopefully strengthening its appeal to 
non-party range states. Although there are some areas in which AEWA’s niche is obvious 
(e.g. coordination of the development and implementation of flyway-level species action and 
management plans), other areas require a more intricate analysis. The dissertation’s second 
article therefore focused on identifying AEWA’s niche in respect of a variety of issues 
(summarized infra Parts 4 and 5).  
 
In the time since the dissertation’s first two articles were published, several encouraging 
developments have occurred regarding the abovementioned points. During the development 
of AEWA’s recently-adopted Strategic Plan for the period 2019-2027,7 wide consensus 
emerged amongst stakeholders that “the Agreement should stay true to its niche and focus on 
areas and activities where it can truly add value”.8 The Agreement’s organs have therefore 
recently begun paying closer attention to identifying and prioritizing those areas in which 
AEWA is best-positioned to make a meaningful contribution.9 They have also begun to place 
stronger emphasis on the need for improved engagement with other international fora so as 
to, inter alia, ensure that the needs of migratory waterbirds are considered thereby.  Thus, 
several of the targets identified by the new AEWA Strategic Plan involve integrating 
AEWA’s priorities into other multilateral processes/international policy mechanisms.10 For 
the most part, the Plan does not go so far as to specify and prioritize which processes and 
mechanisms AEWA should attempt to engage.11 Instead, it envisages that the fora that can 
best contribute to progressing AEWA’s priorities will be identified following the Strategic 
Plan’s adoption.12 Nevertheless, examples of fora that are potentially appropriate can be 
gleaned from various guidance documents adopted by the seventh session of the AEWA 
Meeting of the Parties (MoP7) in 2018. Between them, these documents mention all of the 
fora that this dissertation has identified as candidates for improved collaboration with 
AEWA, as well as several others.13 
                                                      
7 AEWA, AEWA Strategic Plan 2019-2027, AEWA/MOP7.15, (Oct. 2018), https://www.unep-aewa.org/ 
sites/default/files/document/aewa_mop7_15_draft_aewa_sp_2019-2027_en_0.pdf [hereinafter AEWA Strategic 
Plan 2019-2027]. 
8 Nina Mikander, The African-Eurasian Migratory Waterbird Agreement. International Conservation and 
Sustainable Use of Migratory Waterbirds, 54 ARCHIV DES VÖLKERRECHTS 505, 509, 522 (2016). 
9 For instance, in 2018, a first step was made towards identifying AEWA’s niche in relation to seabird 
conservation by approving a preliminary list of priorities on this topic. See AEWA Res. 7.6: Priorities for the 
Conservation of Seabirds in the African-Eurasian Flyways, ¶ 1 (Dec. 4-8, 2018), https://www.unep-
aewa.org/sites/default/ files/document/aewa_mop7_6_seabirds_en.pdf. See also infra parts 4 & 5. 
10 AEWA Strategic Plan 2019-2027, supra note 7, target 1.6 (on multilateral processes dealing with causes of 
unnecessary additional mortality and other key threats to migratory waterbirds and their habitats, such as energy 
infrastructure, illegal taking, fisheries bycatch, and invasive alien species); id. target 4.2 (on integrating 
waterbird habitat priorities and AEWA’s requirements into key international policy mechanisms of relevance to 
habitat in the wider environment); id. target 5.4 (on the integration of migratory waterbird conservation into 
plans related to the Sustainable Development Goals, Aichi Biodiversity Targets, post-2020 biodiversity 
framework, and the CMS [Convention on the Conservation of Migratory Species of Wild Animals, Jun. 23, 
1979, 1651 UNTS 356] and Ramsar Strategic Plans). 
11 See, however, AEWA Strategic Plan 2019-2027, supra note 7, target 5.4.  
12 Id. at 13, 27. 
13 E.g. id. at note 23, 24 (referring to, inter alia, the CBD, CMS, Ramsar Convention, RFMOs and World 
Heritage Convention); AEWA Res. 7.2: AEWA’s Contribution to Delivering the Aichi 2020 Biodiversity Targets 
and the Relevance of the Sustainable Development Goals, annex 1, 7 (Dec. 4-8, 2018), https://www.unep-
aewa.org/sites/default/files/document/aewa_mop7_2_aichi%20targets_en.pdf (referring to ACAP, RFMOs and 
the CBD); AEWA, AEWA Plan of Action for Africa 2019-2027, AEWA/MOP7.16, 35 (Oct. 5, 2018), 
https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_16_draft_poaa_2019-2027_en_0.pdf 
[hereinafter Plan of Action for Africa 2019-2027] (referring to, inter alia, the African Union and African 
Regional Economic Communities).  
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As regards the manner in which AEWA should go about engaging with, and ensuring that its 
views are represented in, other international fora, several options can be distilled from 
recently-adopted guidance documents. These include direct participation by the AEWA 
Secretariat, and/or members of the AEWA Standing or Technical Committee, in meetings of 
appropriate fora;14 the representation of AEWA’s views through collaboration with other 
treaties that send representation to such meetings;15 and the promotion of AEWA’s agenda in 
other fora by the Agreement’s other international partners16 and by its parties.17 Several 
observations can be offered regarding these avenues. The first is that, as was highlighted in 
this dissertation’s first article, the AEWA Secretariat is relatively small, and its capacity for 
participating in other processes is heavily constrained. Any expectation that the Secretariat 
will dramatically increase its engagement with other fora is therefore currently unrealistic. 
This situation would, of course, be improved were parties willing to fund an additional 
Secretariat post, dedicated (or partially dedicated) to such engagement. However, in the 
absence of increased Secretariat capacity, other avenues for expanding AEWA’s influence 
become all the more important. One logical step would be to enhance the use of joint 
representation within the CMS Family. The potential for this was flagged in the dissertation’s 
first article, along with the potential for influencing other processes through AEWA’s NGO 
partners. Finally, as regards the role to be played by parties, it is perhaps worth considering 
the potential for this to be coordinated at Agreement-level. For instance, the ACAP MoP has 
a history of nominating specific states parties to act as ACAP representatives to meetings of 
relevant international organizations.18 Rather than purely relying on all parties to take it upon 
themselves to advance AEWA’s priorities in the other international processes in which they 
participate, it could be valuable to assess any lessons arising from the ACAP experience and 
whether a similar approach might offer advantages for AEWA.  
 

4. AEWA and the conservation and management of waterbird habitat 
 

4.1. Site-based measures 
 
Because of the tendency of many species of migratory waterbirds to congregate, site-based 
measures can make a crucial contribution to waterbird conservation. AEWA’s legal text 
prescribes various measures in this regard, but overlap with other treaties results in questions 
concerning the Agreement’s distinct areas of responsibility. In the second article, I observed 
that AEWA is well-positioned to promote (and, indeed, has already been active in promoting) 
both the consideration of waterbirds in site management and the exchange of information and 
expertise between site managers along flyways. The Agreement’s strong emphasis on the 
flyway approach also places it in a good position to promote and support the identification 

                                                      
14 E.g. AEWA Strategic Plan 2019-2027, supra note 7, at 33 (referring to participation in relevant meetings 
under the CBD, CMS and Ramsar Convention). See also AEWA Res. 7.11: Institutional Arrangements: 
Technical Committee, appendix II (Dec. 4-8, 2018), https://www.unep-aewa.org/sites/default/ 
files/document/aewa_mop7_11_tc_en.pdf (highlighting the potential for collaboration between the AEWA 
Technical Committee and the corresponding scientific organs of, inter alia, the CMS and Ramsar Convention). 
15 E.g. AEWA Res. 7.6, supra note 9, ¶ 1.2 (identifying as a priority the need to ensure the regular 
representation of AEWA on selected priority RFMOs “through a collaborative approach with other conservation 
frameworks”). 
16 Plan of Action for Africa 2019-2027, supra note 13, at 35. 
17 E.g. Id. at 20. See also AEWA Strategic Plan 2019-2027, supra note 7, at 14 (stressing the need for AEWA’s 
parties to take “coherent, mutually reinforcing aligned positions under different conventions and related 
processes”). 
18 See, e.g., ACAP, Agreement on the Conservation of Albatrosses and Petrels Report of the First Session of the 
Meeting of the Parties, annex 7 (Nov. 10-12, 2004). 
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and protection of site networks. To this end, I have argued that, rather than AEWA creating 
its own site designation mechanism, the Agreement should concentrate its efforts on 
promoting the use of existing designation tools and assisting states to coordinate their 
designations across flyways. I have highlighted that greater use could be made of Ramsar 
designations, especially in the African and Asian portions of AEWA’s Agreement Area. 
However, I have also argued that AEWA should not overlook other designation mechanisms 
– such as that provided by the World Heritage Convention, which offers the possibility for 
serial designations and is a stronger tool for site conservation than Ramsar-listing. 
 
One of the objectives of the new AEWA Strategic Plan is to “establish and sustain a coherent 
and comprehensive flyway network of protected areas and other sites, managed to maintain – 
and where necessary restore – their national and international importance for migratory 
waterbird populations”.19 The Agreement’s role in relation to site-based measures is therefore 
highlighted more prominently, and unpacked in more detail, than was the case in the first 
AEWA Strategic Plan. This represents an important step in distinguishing AEWA from other 
treaties with provisions on habitat conservation. As was advocated in this dissertation, the 
new Strategic Plan recognizes the need for AEWA to play a more prominent role in 
advancing a flyway approach to site conservation, as well as the value of other treaties’ site 
designation mechanisms within this approach. The Plan introduces the concept of an “AEWA 
flyway site network” and emphasizes the Agreement’s role in, inter alia, identifying sites for 
this network and promoting their protection and management.20 To this end, the Plan 
envisages the development of “a joint programme with the Ramsar Convention to promote 
Ramsar designation of relevant flyway sites”, as well as an exploration of “the possibility of a 
joint strategic initiative with the World Heritage Convention”, potentially to promote the 
serial designation of World Heritage Sites within particular flyways.21 
 
4.2. Wider habitat measures for dispersed populations 

 
AEWA’s legal text additionally includes several broadly-framed provisions concerning the 
identification, conservation and rehabilitation of waterbird “habitat” – including that relied 
upon by dispersed populations. The potential for species-based instruments to address habitat 
conservation and management in the wider environment is more constrained than their 
potential in relation to site-based measures. Nevertheless, this dissertation has identified 
several ways in which AEWA is able to contribute to habitat measures in the wider 
environment and has suggested that it would be appropriate for these to receive greater 
attention under the Agreement than they have in the past. Importantly, the 2018 edition of 
AEWA’s Conservation Status Review revealed that an increasing number of AEWA species 
are being listed on the IUCN RedList as globally threatened and Near Threatened, and that 
these are predominantly species that depend on marine environments and farmlands.22 This 
underlines the urgent need to undertake habitat conservation and management in the wider 
environment, including by integrating bird conservation into a wide range of sectoral 

                                                      
19 AEWA Strategic Plan 2019-2027, supra note 7, at 22 (objective 3). 
20 The Plan also recognizes that AEWA has a role to play in conducting flyway-scale assessments of the status 
of, threats to, and effectiveness of conservation measures implemented at flyway networks sites. 
21 Id. at 23-24. See also Plan of Action for Africa 2019-2027, supra note 13, at 30-31; Res 7.2, supra note 13, 
annex 1, 11 (commenting on the potential to work with a variety of other processes in the establishment and 
appropriate management of protected areas in terrestrial and marine environments). 
22 Szabolcs Nagy & Tom Langendoen, Report on the Conservation Status of Migratory Waterbirds in the 
Agreement Area, AEWA/MOP7.14 Corr. 1, 4-5 (Oct. 2018, 7th ed.), https://www.unep-aewa.org/sites/default/ 
files/document/aewa_mop7_14_CSR7_with_annexes_en_corr1_0.pdf. 
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policies.23 Against the backdrop of the Conservation Status Review’s findings, it is especially 
significant that, unlike the first AEWA Strategic Plan (whose sections on habitat focused 
purely on site-based measures), one of the objectives of the new Strategic Plan is to “ensure 
there is sufficient quantity and quality of habitat in the wider environment for achieving and 
maintaining favourable conservation status for migratory waterbird populations”.24  
 
The dissertation’s second article observed that AEWA is in a position to develop guidance on 
how various habitat types can be managed to meet the ecological needs of waterbirds and 
argued that the development of habitat action plans would be a logical step in this regard. It 
further argued that there is considerable potential to enhance AEWA’s cooperation with other 
treaties that aim to address particular threats to habitat, or that promote the integration of 
conservation into sectoral/cross-sectoral plans, programs and policies, so as to ensure that the 
needs of migratory waterbirds are considered in these initiatives. The new Strategic Plan 
recognizes the need for both additional AEWA guidance and improved collaboration with 
other international instruments in this regard. It does so by calling for the development of an 
action plan identifying priorities, opportunities and recommended actions for habitat 
conservation and management in the wider environment,25 and for AEWA to engage with 
other relevant international policy mechanisms to maximize the delivery of these.26  
 
The dissertation has further pointed to AEWA’s role in supporting habitat conservation 
projects in the wider environment and has suggested that the Agreement could potentially be 
used to facilitate the creation of a mechanism for channeling contributions from hunters into 
financing habitat conservation efforts throughout the Agreement Area. The new Strategic 
Plan highlights the need for “innovative, international, multi-stakeholder partnerships to 
guide the development and implementation of habitat management, creation and restoration 
projects in the wider environment”.27 However, it envisages that the development of these 
will be spearheaded by AEWA’s parties and partners, rather than the Agreement’s 
Secretariat. At least for the time being, it therefore appears that AEWA will limit itself to 
encouraging the development of innovative mechanisms for channeling funding (such as that 
generated by hunting28) towards habitat conservation, rather than directly facilitating the 
creation of new mechanisms. That said, it should be remembered that the AEWA Small 
Grants Fund can already be used to support habitat conservation projects in the wider 
environment. Encouraging a wider variety of donors to contribute to this Fund could 
therefore be one avenue through which to channel revenue generated in one part of the 
AEWA Agreement Area into the management, creation and restoration of habitat in other 
regions thereof. Hunting organizations are one possibility. However, various other parts of 
the private sector could potentially be targeted – in particular, those whose activities pose a 
threat to waterbirds (e.g. the energy and agrochemicals industries) or which benefit from 
certain of AEWA’s activities (e.g. the poultry industry benefits from the Agreement’s efforts 
to address highly pathogenic avian influenza). 
 

                                                      
23 Id.  
24 AEWA Strategic Plan 2019-2027, supra note 7, at 27 (objective 4). 
25 Id. at 27 (target 4.1). 
26 Id. at 27-28 (target 4.2).  
27 Id. at 29 (target 4.4).  
28 Indeed, the new AEWA Plan of Action for Africa suggests that there is potential for linkages between 
waterbird harvesting and investment in habitat conservation (Plan of Action for Africa 2019-2027, supra note 
13, 37). 
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Finally, this dissertation has observed that AEWA’s Implementation Review Process can be 
used to challenge projects which pose a threat to the habitats of dispersed populations, and 
would appear to have an especially valuable role to play in the African and Asian portions of 
the AEWA Agreement Area. In line with this observation, AEWA’s new Plan of Action for 
Africa recommends that the Implementation Review Process be used to “address relevant 
cases in Africa where development issues, projects or policies negatively impact or have the 
potential to negatively impact migratory waterbird conservation in the wider environment”.29 
The impact and strength of the Implementation Review Process receive further consideration 
below. 

 
4.3. Climate-induced range shifts 
 
Given that AEWA’s provisions on habitat are result-oriented, this dissertation has argued that 
parties must factor shifts in populations’ ranges into their efforts to conserve and manage 
waterbird habitat. I argued further that uncertainties resulting from the reference to historic 
distributions in the definition of “favourable conservation status” should be resolved by the 
AEWA MoP by explicitly endorsing the CMS CoP’s interpretation of this term.  
 
Several recent developments are significant in this regard. In October 2017, the CMS CoP 
adopted a consolidated resolution on climate change and migratory species which, inter alia, 
retained the CoP’s previous interpretation of favorable conservation status and invited “the 
governing bodies of relevant CMS instruments to also approve this interpretation”.30 In 
December 2018, the AEWA MoP acknowledged this invitation and adopted an interpretation 
consistent therewith.31 It is, in other words, now settled that actions beyond particular 
populations’ historic ranges are not only compatible with AEWA’s objective, but may be 
necessary in order to satisfy parties’ obligations under the Agreement. The need for AEWA’s 
parties to consider climate-induced range shifts is further underlined by the Agreement’s new 
Strategic Plan. The Plan identifies several overarching and cross-cutting issues, the first of 
which is that the impacts of climate change should be “integrated into the planning and 
implementation of all species and habitat conservation measures under the AEWA Strategic 
Plan”.32 Recent upgrades to the Critical Site Network tool should, in principle, play an 
important role in this regard, insofar as the tool now provides information about predicted 
range changes of AEWA species.33  
 
5. AEWA and measures to address species threats and regulate waterbird harvest  
 
A central feature of AEWA is its species-led approach. Thus, it stands to reason that the 
Agreement prescribes measures concerning not only habitat conservation, but also various 
causes of direct mortality of, and other harmful impacts to, migratory waterbirds (e.g. 
unsustainable harvest, bycatch, energy infrastructure, and non-native species). The 
dissertation has highlighted that several of these threats are cross-cutting and lend themselves 
to collaboration with other international instruments. Recent developments in this regard 
                                                      
29 Id. at 36. 
30 CMS Res. 12.21, Climate Change and Migratory Species, ¶ 9 (Oct. 23-28, 2017), https://www.cms.int/sites/ 
default/files/document/cms_cop12_res.12.21_climate-change_e.pdf. 
31 AEWA Res. 7.9: Climate Resilient Flyways, ¶ 10 (Dec. 4-8, 2018), https://www.unep-aewa.org/sites/ 
default/files/document/aewa_mop7_9_climate_en.pdf. 
32 AEWA Strategic Plan 2019-2027, supra note 7, at 6. 
33 The tool also identifies critical sites that are likely to be vulnerable to climate change, thereby providing 
information to support parties in their planning of climate change adaptation. See AEWA Res. 7.9, supra note 
26. 
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have been outlined above. The dissertation has also provided examples of the distinct role 
that AEWA plays (or has the potential to play) in relation to various cross-cutting threats – 
for instance, by promoting and facilitating research on their impacts on migratory waterbirds 
specifically.34 
 
The dissertation has payed particular attention to AEWA’s role in addressing unsustainable 
harvest. The dissertation’s second article concluded that the Agreement provides a 
particularly valuable framework for addressing this issue. This received more detailed 
consideration in the fourth article, which explained the role of AEWA’s institutions in both 
facilitating trust-building amongst stakeholders and coordinating the data-collection, analysis 
and decision-making necessary to ensure that the cumulative impact of harvest is sustainable. 
Indeed, although AEWA’s approach to harvest management is continuously being refined, 
the Agreement’s experiences have illustrated that it is possible to successfully implement 
flyway-level adaptive harvest management in Europe – an accomplishment that many 
wildlife managers had long believed to be unattainable.   
 
Although AEWA has carved itself a clear niche in the management of waterbird harvest, the 
dissertation’s first two articles observed that the Agreement’s complex maze of harvest-
related provisions are subject to various controversies and uncertainties. A clear 
understanding of these provisions, their interaction with one another, and their interaction 
with the provisions of other international instruments is needed by, inter alia, parties 
endeavoring to comply with AEWA, the Agreement’s organs when assessing such 
compliance, and non-party range states deciding whether to accede to the Agreement. The 
dissertation therefore attempted to elucidate this aspect of AEWA by providing a detailed 
examination of the Agreement’s harvest-related provisions, their implications, and the 
complications that arise in their interpretation and application. The dissertation’s fourth 
article in particular illustrated that AEWA accommodates the harvest of migratory waterbirds 
in a variety of ways, that there are certain instances in which it requires such harvest, and that 
the Agreement focuses not only on population recovery but also population management and 
the resolution of conflicts between waterbirds and human interests. Nevertheless, any harvest 
of the migratory waterbirds covered by AEWA is subject to limitations, which vary in 
intricacy depending on populations’ Table 1 categorizations and are aimed at securing the 
favorable conservation status of both target and non-target populations. The article further 
illustrated that satisfying AEWA’s legal conditions for harvest is likely to be more difficult 
for some harvest motivations and methods than for others – with livelihood harvest 
presenting particular difficulties. Both the third and fourth articles offered various 
suggestions concerning the interpretation of AEWA’s harvest-related provisions. These 
include interpretations of, inter alia, aspects of the definitions of “favourable conservation 
status” and “taking”; the way in which the precautionary principle should be applied when 
implementing parties’ harvest-related commitments; the scope and implications of Article 
III(2)(a) of AEWA’s Agreement text; and aspects of the various exemptions permitted by 
paragraphs 2.1.1, 2.1.2(b) and 2.1.3 of the AEWA Action Plan. Ideally, agreed interpretations 
on these issues should be adopted by the AEWA MoP.  
 
In light of pressure from some stakeholders to increase AEWA’s flexibility for allowing the 
harvest of Column A populations, the dissertation’s fourth article additionally examined the 
                                                      
34 An example of this role having recently been emphasized by the AEWA MoP is seen in AEWA Res. 7.6, 
supra note 9, ¶ 1 (highlighting, inter alia, AEWA’s role in filling various data gaps regarding the threats to 
seabirds and feeding this information into a flyway-scale assessment of the cumulative impact of seabird 
mortality). 
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potential for relaxing the Agreement’s restrictions in the future. Several possibilities were 
identified and considered, including the addition of further asterisks, amendments to the 
AEWA Action Plan, and amendments to the criteria for Table 1 categorization. However, 
both the third and fourth articles emphasized the need for any such amendments to be 
compatible with the obligations prescribed by AEWA’s Agreement text, and examined the 
manner in which these obligations limit (or potentially limit) the MoP’s discretion to 
introduce greater flexibility for waterbird harvest.   
 
Regardless of whether AEWA’s restrictions on harvest are adjusted in the future, the 
mechanisms that the Agreement has established to facilitate internationally-coordinated 
adaptive harvest management will be ineffective if parties do not adequately inform and 
implement the periodic international decisions on which such management is based. Their 
ability to do so hinges on parties’ domestic approaches to monitoring and regulating 
waterbird harvest. The dissertation’s fifth component has consequently drawn from the 
experiences of several European states in order to make recommendations as to how states 
can go about implementing and supporting the adaptive harvest management of migratory 
waterbirds through domestic legal regulations.  
 
Looking forward, it should be noted that the recommendations articulated in this 
dissertation’s fifth publication only address those aspects of harvest regulation that are 
relevant to the adaptive harvest management of species with regular hunting seasons. They 
do not, in other words, advise states on how to craft domestic regulations that satisfy 
AEWA’s requirements concerning the prohibition of harvest and the exemptions thereto. 
Some guidance on these issues is provided by AEWA’s Guidelines on National Legislation 
for the Protection of Species of Migratory Waterbirds and their Habitats.35 However, given 
the various complexities highlighted by this dissertation’s fourth article and the fact that 
many parties have not yet adequately transposed AEWA’s restrictions on harvest into their 
domestic legislation, these Guidelines are arguably in need of improvement. In particular, the 
Guidelines would arguably benefit from the addition of examples of best practices in both 
transposing AEWA’s requirements into domestic laws and monitoring and enforcing 
compliance thereafter. These could, in turn, be used in AEWA’s training efforts for national 
focal points (or others responsible for the Agreement’s domestic implementation). Indeed, 
efforts to support parties’ crafting and enforcement of suitable domestic legislation are all the 
more relevant in light of recent findings that good governance is the most important 
determinant of waterbird population trends – with “governance” in this context being defined 
as “how effectively the authorities of a country exercise rules and enforcement 
mechanisms”.36 In principle, appropriate examples of best practices could be collected while 
undertaking AEWA’s next review of countries’ hunting and trade legislation. This review is 
required by paragraph 7.4(d) of the Agreement’s Action Plan, but is currently overdue.37 
Were the Guidelines on National Legislation to undergo revision, this would also present an 
opportunity to more clearly describe the implications of AEWA’s harvest-related provisions 
and to settle the various interpretive uncertainties examined in this dissertation.  

                                                      
35 Lydia Slobodian et al., Guidelines on National Legislation for the Protection of Species of Migratory 
Waterbirds and their Habitats, AEWA Technical Series No. 53 (Nov. 2015, 2nd ed.). 
36 Tatsuya Amano et al., Successful conservation of global waterbird populations depends on effective 
governance, 553 NATURE 199 (2018).  
37 This review is meant to be undertaken for every third session of the AEWA MoP (AEWA, supra note 1, 
annex 3 ¶ 7.5). The most recent review should have been submitted to MoP7, but could not be undertaken due to 
resource constraints. It has therefore been identified as a priority for the current triennium (AEWA Res. 7.11, 
supra note 14, appendix II, task 7.2). 
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6. Linking AEWA to broader policy agendas and the concerns of developing countries 
 
Given the challenges that AEWA faces in attracting both accessions from beyond Europe and 
resources for implementation, the dissertation has noted the potential value of spotlighting 
links between waterbird conservation and such issues as poverty alleviation, livelihoods and 
the broader sustainable development agenda. The dissertation’s second article explained that 
these issues are gradually receiving increased emphasis under the Agreement, but also 
warned against this occurring in a manner that detracts from AEWA’s core mandate.  
 
The new AEWA Strategic Plan contains far stronger recognition of broader policy agendas 
and the concerns of developing countries than did its predecessor. The Plan includes a 
column identifying linkages between its various targets and the Sustainable Development 
Goals.38 It further provides that the projects, programmes and activities developed and 
implemented in the framework of the Plan should be “reviewed and, where necessary and 
feasible, adapted to ensure that they contribute to furthering poverty alleviation and gender 
equality”, and that the Plan’s implementation should consider the traditional knowledge, 
innovations and practices of indigenous and local communities.39 Notably, however, it is also 
clear from the Plan’s wording that consideration of the practices of indigenous and local 
communities may not be used by parties as an excuse for failing to comply with their AEWA 
obligations, such as those concerning legal restrictions on the taking of migratory 
waterbirds.40  
 
7. The need for improved prioritization of tasks 
 
The various MoP7 developments outlined above are largely consistent with the 
recommendations made in this dissertation’s first two articles. They illustrate that the AEWA 
MoP, and its supporting institutions, have begun directing greater attention towards 
identifying AEWA’s niche in respect of both habitat and species threats; have recognized the 
need to enhance the Agreement’s engagement with, or influence on, other relevant 
international fora where these are better positioned to spearhead responses to particular 
threats; and have made a concerted effort to link AEWA’s implementation to the concerns of 
developing countries, while not permitting these to trump the conservation objectives which 
lie at the heart of the Agreement. However, it remains to be seen how effectively the 
measures envisaged by the new AEWA Strategic Plan and other MoP7 guidance documents 
will ultimately be translated into practice. Notably, the new Strategic Plan identifies not only 
targets, but also appropriate actions for achieving these. Ninety-one actions are identified in 
total, and these are designed to build upon one another, with several being accompanied by 
deadlines of MoP8 or MoP9. Thus, in addition to painting a clearer picture of AEWA’s 
distinct role than did the 2009-2018 Strategic Plan, the new Plan is also a far more concrete 
document and better enables the monitoring of progress from one MoP to the next.41 
                                                      
38 This column additionally identifies links with the Aichi Biodiversity Targets and the targets in the CMS’s 
Strategic Plan for Migratory Species. See also  AEWA Res 7.2, supra note 13, annex 3 (detailing the ways in 
which full implementation of AEWA “has the potential to directly contribute to the attainment of the 
Sustainable Development Goals inter alia through actions related to the reduction of biodiversity loss; 
protection and restoration of habitats; climate change adaptation measures; education and awareness building; 
capacity development; contributing to food security and poverty reduction through the sustainable harvesting of 
waterbirds and the wise-use use of wetlands; and actions to address illegal taking, killing and trade”).  
39 AEWA Strategic Plan 2019-2027, supra note 7, at 6 
40 Id.  
41 Another improvement is that the new Strategic Plan identifies a more intricate set of indicators for assessing 
progress towards achieving its goal. It also includes a column which refers readers to key guidance documents 
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However, much like its predecessor, the new Strategic Plan is a very ambitious document. It 
contains no fewer targets than the first AEWA Strategic Plan and ranks neither targets nor 
actions in terms of priority. The new Plan of Action for Africa divides actions into three 
levels of priority for the African region, and additionally identifies priorities for particular 
flyway groupings, but is a far more detailed document than the first version.42  
 
On the one hand, these documents’ level of ambition is understandable, given AEWA’s broad 
remit and the challenge inherent in whittling down a large volume of activities proposed 
during a planning process whose participants spanned numerous countries and interest 
groups. Nevertheless, as this dissertation asserted in its first article, more rigorous 
prioritization is arguably desirable at the planning stage. Indeed, this point was stressed by 
several parties at the 2018 AEWA MoP.43 
 
8. Issues concerning parties’ implementation of, and compliance with, AEWA and 

progress towards achieving the Agreement’s objective 
 
This dissertation has not sought to undertake a comprehensive assessment of parties’ on-the-
ground implementation of, and compliance with, AEWA or the extent to which the 
Agreement has been successful in securing the favorable conservation status of migratory 
waterbirds. It has, however, observed that both are in need of improvement.  
 
Compliance shortfalls touched upon in the course of the dissertation range from certain 
parties’ failure to submit national reports, to their failure to contribute to AEWA’s core 
budget, to their failure adequately to transpose the Agreement’s legal requirements into 
domestic legislation. The dissertation’s final article further illustrated that, even where 
appropriate legislation has been introduced, not all parties pay sufficient attention to 
monitoring, enforcement and awareness-raising concerning these laws. This is not to say that 
no progress is being made in implementing the Agreement. Parties’ most recent round of 
national reports (which saw the highest submission rate of any reporting cycle in AEWA’s 
history44) and the final assessment of implementation of the Strategic Plan for the period 
                                                                                                                                                                     
of relevance for the implementation of each of its targets, thus providing a roadmap to the large body of 
guidance that has been developed under AEWA (and, indeed, other international instruments), drawing attention 
to the existence of such guidance and promoting its use in the Agreement’s implementation.  
42 Whereas the first Plan of Action for Africa identified 83 actions in total, the second identifies 269 actions 
(156 for implementation by parties and 113 for implementation by the AEWA Secretariat). Note, however, that 
this is largely a result of the new Plan of Action breaking activities that have been more broadly framed in the 
new Strategic Plan into their component parts. In other words, the new Plan of Action describes activities at a 
finer level of detail than did its predecessor. 
43 For instance, Egypt argued that the Plan of Action for Africa would benefit from a stronger prioritization of 
activities, and Estonia stated the following on behalf of the EU and its Member States: “The new draft Strategic 
Plan is very comprehensive but, having regard to limitations in progress under the current plan and continuing 
resource constraints, it is overambitious for the next period. While understanding that it is for Contracting 
Parties to define their priorities, the EU and its Member States are convinced that it is also of high importance to 
recognize further prioritization at the plan stage, identifying the most critical actions to be achieved in the next 
period. It will allow efforts and resources to focus on the most needed actions in a coordinated way along the 
African-Eurasian flyway.” AEWA, Consolidated Draft Report of the 7th Session of the Meeting of the Parties 
(MOP7) to the African-Eurasian Migratory Waterbird Agreement (AEWA), 4-8 December 2018, Durban, South 
Africa, ¶¶ 101, 107 (Dec. 7, 2018) https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_ 
consolidated%20draft_report_day_1-2_en.pdf.   
44 Seventy-one per cent of the reports due were received. UN Environment World Conservation Monitoring 
Centre (UNEP-WCMC), Analysis of the AEWA National Reports for the Triennium 2015-2017, 
AEWA/MOP7.12, 1 (Oct. 5, 2018), https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_12_ 
analysis_nr_mop7_en.pdf. 
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2009-201845 reflect notable advances in implementation. None of the 26 targets associated 
with the first Strategic Plan’s objectives have been identified as completely lacking in 
progress. While only 11 per cent of targets were actually reached, progress towards a further 
46 per cent was ranked as “significant” or “good”.46 Nevertheless, further work is required in 
many areas, and progress on certain issues has been very limited and calls for future 
prioritization. These include, inter alia, the legal protection of Column A populations and the 
phase out of leadshot for hunting in wetlands.47 
 
When it comes to assessing progress towards achieving the central goal of maintaining 
species and populations of migratory waterbirds in, or restoring them to, a favorable 
conservation status, AEWA’s practice of producing a Conservation Status Review for each 
MoP provides a view of the changing status of migratory waterbird populations over time. 
The most recent review concluded that, although there remain both increasing and declining 
populations, the overall status of AEWA populations has improved during the period of the 
Agreement’s first Strategic Plan.48 It further concluded that international species action plans 
positively influence waterbird population trends in the long-term, provided that their 
implementation receives sustained investment and commitment.49 For instance, in 2018, the 
MoP was able to retire the 2006 AEWA International Single Species Action Plan for the 
Conservation of the Light-bellied Brent Goose (East Canadian High Arctic population) 
Branta bernicla hrota50 because the plan’s goals have been achieved and the population is 
increasing.51 Nevertheless, as highlighted above and in the dissertation’s fourth article, an 
increasing number of AEWA species are finding their way into the IUCN Red List’s 
threatened and Near Threatened categories.52 On the basis of this and several other indicators, 
the first Strategic Plan’s progress towards achieving its overall goal was recently assessed as 
being highly insufficient.53 The message is simple: although the types of directed, 
coordinated conservation measures that AEWA requires and supports are demonstrably 
effective in improving waterbird populations’ conservation status, much greater efforts are 
needed in this regard. In addition, rather than focusing purely on population recovery, parties 
and other stakeholders need to be more proactive in maintaining populations in a favorable 

                                                      
45 UNEP/AEWA Secretariat, Final Report on the Implementation of the AEWA Strategic Plan 2009-2018, 
AEWA/MOP7.10 (Oct. 5, 2018), https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_10_ 
strategic_plan_implementation_report_en.pdf. 
46 Id. at 9. 
47 Id. at 23-45. 
48 Nagy & Langendoen, supra note 22, at 4. See also id. at 54 (explaining that, of the AEWA populations with 
known population trends, 73 per cent have a positive trend and that “the proportion of populations with a stable 
or increasing trend has consistently improved during the lifetime of the current Strategic Plan”).  
49 Id. at 49. 
50 James A. Robinson & Kendrew Colhoun, International Single Species Action Plan for the Conservation of the 
Light-bellied Brent Goose (East Canadian High Arctic population) Branta bernicla hrota, AEWA Technical 
Series No. 11 (Jun. 2006). 
51 AEWA Res. 7.5: Adoption, Revision, Retirement, Extension and Implementation of International Species 
Action and Management Plans, ¶ 6 (Dec. 4-8, 2018), https://www.unep-aewa.org/sites/default/files/document/ 
aewa_mop7_5_speciesplans_en.pdf. See also AEWA, Summary of the Current Status of Species Action and 
Management Plan Production and Coordination with Recommendations to the MoP for Extension, Revision or 
Retirement, AEWA/MOP7.21, 10 (Sept. 21, 2018), https://www.unep-aewa.org/sites/default/files/document/ 
aewa_mop7_21_summary_status_issap_smp_en_0.pdf [hereinafter Summary of the Current Status of ISAPs & 
ISMPs] (explaining the AEWA Technical Committee’s recommendation that the action plans for the corncrake, 
Crex crex, and black-winged pratincole, Glareola nordmanni, be retired for the same reasons).  
52 See also Nagy & Langendoen, supra note 22, at 4, 57 (concluding that species are becoming globally 
threatened more rapidly than they can be recovered). 
53 UNEP/AEWA Secretariat, supra note 45, at 3-7. 
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conservation status – including through greater investment in harvest management and 
habitat maintenance and restoration.54  
 
The implementation of AEWA’s provisions is primarily the responsibility of states parties, 
and the ability of the Agreement’s institutions to bring about improved implementation and 
compliance is obviously limited. Constraints stem not only from shortages in resources and 
capacity, but also the very nature of public international law, which is heavily dependent on 
the voluntary involvement of states and “lacks the centralized legislative, executive, and 
judicial powers typical of domestic legal orders”.55 As observed by Trouwborst et al., 
“international law cannot accomplish more than what the world’s diverse and changeable 
national administrations, and ultimately the societies they represent, want it to—or are 
capable of realistically implementing”.56 This is no less true of AEWA than of any other 
nature conservation treaty. Nevertheless, it is clearly desirable that AEWA’s institutions 
support parties’ implementation efforts where possible. The dissertation has provided 
numerous examples of ways in which this occurs – ranging from the provision of guidance, 
best practices and training; to the provision of tools which identify critical sites and species in 
need of protection at country-level; to the provision of support for specific projects; to the 
formulation of recommendations to individual parties concerning how to rectify specific 
instances of non-compliance. It goes without saying that measures of this nature should 
continue (and, ideally, increase) to the extent permitted by available resources, and that they 
should focus on those areas in which parties’ implementation of AEWA has been assessed as 
especially poor. It is also at least arguable that AEWA would benefit from the introduction of 
several punitive responses to non-compliance, rather than limiting itself to responses that are 
purely facilitative in nature.  
 
AEWA’s primary tool for considering allegations of non-compliance (or prospective non-
compliance) is the Implementation Review Process (IRP). There have been several recent 
developments that concern this mechanism and warrant consideration. Firstly, readers will 
recall that, in its discussion of the AEWA IRP, this dissertation has suggested that the IRP 
potentially provides a model for the development of similar mechanisms by other 
Agreements and the CMS itself.  In 2017, the CMS CoP decided to establish a review 
mechanism to facilitate compliance with the Convention.57 The mechanism’s procedures 
share several similarities with the AEWA IRP58 and, indeed, it’s development was informed 
by AEWA’s experiences.59 Like the IRP, the CMS’s new review mechanism can be used to 

                                                      
54 Nagy & Langendoen, supra note 22, at 60. 
55 Arie Trouwborst et al., International Wildlife Law: Understanding and Enhancing Its Role in Conservation, 
67 BIOSCIENCE 784 (2017) (observing further, in relation to nature conservation treaties, that “[c]ompliance is 
generally imperfect, with implementation and enforcement failures affecting even the most sophisticated legal 
instruments”). 
56 Id. 
57 CMS Res. 12.9: Establishment of a Review Mechanism and a National Legislation Programme ¶ 1 (Oct. 23-
28, 2017), https://www.cms.int/sites/default/files/document/cms_cop12_res.12.9_review-mechanism_e_0.pdf.  
58 The relevant CMS resolution provides a more detailed framework for reviews than the corresponding AEWA 
documentation. Nevertheless, several of the review mechanism’s key features are also features of AEWA’s IRP, 
including its procedure for the submission of implementation matters, the screening of such submissions by the 
Convention’s Secretariat with the assistance of the Scientific Council, and the possibility for verification 
missions. See id.; AEWA Res. 4.6: Establishment of an Implementation Review Process, ¶ 3 (Sept. 15-19, 
2008), https://www.unep-aewa.org/sites/default/files/document/res4_6_establishment_irp_final_0.pdf; AEWA, 
The Role of the AEWA Technical Committee in the Implementation Review Process (2009). 
59 The Working Group on the development of a review process for the CMS considered features of, inter alia, 
the AEWA IRP in order to identify best practices in this regard. See CMS, Options of a Review Process for the 
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address gaps left by the compliance processes of the Ramsar, World Heritage, and Bern60 
Conventions.61 There may also be instances in which the mechanism provides a more 
appropriate avenue than the AEWA IRP – especially where the activity at issue poses a threat 
to a wider range of species than waterbirds alone. It does not, however, follow that the IRP 
no longer has a distinct role to play. Many of AEWA’s provisions are more detailed and 
rigorous than those of her parent Convention, and the conservation measures prescribed by 
AEWA are not limited to CMS Appendix I species. It is therefore entirely possible for a state 
to be in compliance with the Convention but not the Agreement. As for whether the new 
CMS mechanism has any features that might be worth incorporating into the AEWA IRP, it 
is noteworthy that the CMS review process can be initiated by the Convention’s Secretariat 
on the basis of parties’ triennial national reports. The AEWA IRP has not historically 
functioned in this manner, with all IRP cases to date having originated with the Secretariat’s 
receipt of information sheets from NGOs. However, where significant shortfalls in 
compliance are evident from a party’s national report, this should arguably be sufficient to 
trigger the IRP. The same can be said of the various international reviews prescribed by the 
Agreement.  
 
The dissertation’s first article observed that, although it was too early to assess the AEWA 
IRP’s effectiveness, it might be appropriate for this process to develop punitive non-
compliance response measures. As noted in the dissertation’s fourth article, AEWA’s most 
recent IRP case resulted in an undertaking from the United Kingdom to introduce a 
legislative prohibition on the taking of Greenland white-fronted geese, Anser albifrons 
flavirostris. This illustrates that the IRP can be effective in motivating parties to rectify their 
non-compliance. Unfortunately, however, the other four cases opened under the IRP to date 
have not yet achieved the same level of success.62 In December 2018, the AEWA MoP 
adopted a recommendation noting the lack of progress in some of the open IRP cases and 
urging parties “to continue to engage proactively with the Standing Committee and respond 
to its recommendations in the framework of the AEWA Implementation Review Process on 
the ongoing open cases in their respective countries”.63 The MoP’s failure to explicitly name 
uncooperative parties in this exhortation, or to include stronger language admonishing their 
lack of progress, reminding them of their legal obligations under the Agreement, and strongly 
urging them to implement (rather than simply urging them to “respond to”) the Standing 
Committee’s recommendations, do not bode well for the IRP’s evolution into a more 
coercive process. The same can be said of the MoP having addressed this issue by means of 
recommendation (only the second to have been adopted in AEWA’s history64) rather than 
resolution, thereby underlining that the document’s content is simply an advisory statement 
rather than a firm and unambiguous condemnation of non-compliance. States’ reluctance to 
hold one another accountable for non-compliance and their preference for facilitative over 

                                                                                                                                                                     
Convention on Migratory Species, UNEP/CMS/COP12/Doc.22/Rev.1, 4 (Sept. 20, 2017), https://www.cms.int 
/sites/default/files/document/cms_cop12_doc.22_rev1_review-process_e_0.pdf.  
60 Convention on the Conservation of European Wildlife and Natural Habitats, Bern, Sep. 19, 1979, 1284 UNTS 
209. 
61 Insofar as the mechanism’s use is not restricted to habitat-related threats and has a geographic application 
stretching far beyond Europe. 
62 UNEP/AEWA Secretariat, Implementation Review Process-Report to MOP7, AEWA/MOP7.18 Rev. 1 (Nov. 
30, 2018), https://www.unep-aewa.org/sites/default/files/document/aewa_mop7_18_irp_report_en_rev1_0.pdf.  
63 AEWA, Rec. 7.1: Implementation Review Process (Dec. 4-8, 2018), https://www.unep-aewa.org/sites/ 
default/files/document/aewa_mop7_rec7_1_implementation%20review_en.pdf.  
64 The first being AEWA Rec. 2.1: International Action Plan on the Dark-bellied Brent Goose (Sept. 25-27, 
2002), https://www.unep-aewa.org/sites/default/files/document/recommendation2_1_0.pdf. 
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coercive measures are by no means unique to AEWA.65 Nevertheless, the unwillingness of 
MoP7 to name-and-shame recalcitrant parties is disappointing in light of the fact that there is 
a precedent on which the MoP could have based this approach. This is found in the 
resolutions adopted at the 2008 AEWA MoP, which included a resolution singling out parties 
whose efforts to control non-native species were in need of improvement.66  
 
9. AEWA’s future scope: The potential for geographic and/or taxonomic expansion 
 
This dissertation’s first article argued that one of the strengths of AEWA’s design is the 
Agreement’s flexibility to expand to encompass additional species and flyways. It further 
explained that some states are in favor of expanding the Agreement to include the Central 
Asian Flyway, and that it has even been suggested that AEWA could eventually become a 
framework Agreement for all African-Eurasian migratory birds. The article did not, however, 
provide a detailed assessment of the steps that would need to be taken to achieve, or the 
potential implications of, such expansions. A myriad of administrative, financial and legal 
considerations need to be explored before moving ahead with any major adjustment to 
AEWA’s geographic and/or taxonomic scope – especially if this would involve merging 
AEWA with existing flyway instruments, such as the Action Plan for migratory waterbirds in 
the Central Asian Flyway (CAF),67 the Action Plan for African-Eurasian migratory 
landbirds,68 or the MoU on African-Eurasian migratory raptors.69 This is not the place to 
undertake a full investigation of these considerations. However, given the significance of this 
issue for AEWA’s future trajectory, and in light of recent developments, several key legal 
considerations are briefly canvassed below. 
 
India recently expressed its intention to develop a proposal to bring the CAF Action Plan 
under AEWA’s coverage – ideally for presentation to the eighth session of the AEWA MoP, 
in 2021.70 If successful, this would constitute a significant milestone in the Agreement’s 
evolution. To achieve such an expansion, the AEWA MoP would need to agree to amend 
Annex 1 to the Agreement, so as to include the entire Central Asian Flyway. This would 

                                                      
65 E.g. the principles underlying the new CMS review mechanism include that it will take “[a] supportive, non-
adversarial and facilitative approach” towards implementation matters” (see CMS Res. 12.9, supra note 57). 
66 Rather than having resulted from an IRP case, this resolution was adopted in response to AEWA’s 2008 
review of the status of introduced non-native species of waterbirds. See AEWA Res. 4.5: Introduced Non-native 
Waterbird Species in the Agreement Area, ¶¶ 13-14 (Sept. 15-19, 2008), https://www.unep-aewa.org/ 
sites/default/files/document/res4_5_non_native_species_final_0.pdf (urging eradication measures concerning 
the ruddy duck, Oxyura jamaicensis, in the Netherlands and France, and the sacred ibis, Threskiornis 
aethiopicus in France).  
67 CMS, Central Asian Flyway Action Plan for the Conservation of Migratory Waterbirds and Their Habitats, 
CMS/CAFReport, annex 4 (Jun. 10-12, 2005), https://www.cms.int/sites/default/files/document/CAF_action 
_plan_e_0.pdf [hereinafter CAF Action Plan].  
68 CMS, Action Plan for Migratory Landbirds in the African-Eurasian Region, UNEP/CMS/COP11/Doc.23.1.4 
(Apr. 2014), https://www.cms.int/sites/default/files/document/cop11_Doc_23_1_4_Rev1_Landbirds_AP_E.pdf 
[hereinafter Landbirds Action Plan].  
69 CMS, Memorandum of Understanding on the Conservation of Migratory Birds of Prey in Africa and Eurasia 
(Nov. 1, 2008), http://www.cms.int/en/legalinstrument/birds-prey-raptors [hereinafter Raptors MoU].  
70 Author’s correspondence with AEWA Secretariat. See also CMS Res. 12.11: Flyways, ¶ 8 (Oct. 23-28, 2017), 
https://www.cms.int/sites/default/files/document/cms_cop12_res.12.11_flyways_e.pdf (welcoming the 
Government of India’s offer “to develop, in consultation with the CMS and AEWA Secretariats and Central 
Asian Flyway (CAF) Range States, a mid-term plan for further development and operations of the Central Asian 
Flyway Action Plan for Waterbirds”, and to submit a proposal to the AEWA MoP “to incorporate the CAF 
Action Plan into AEWA”). 
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bring an additional 13 range states within AEWA’s Agreement Area.71 Both Annex 2 and 
Table 1 of Annex 3 would also need to amended, through the addition of species and 
populations of migratory waterbirds that occur in the Central Asian Flyway but are not 
currently covered by the Agreement. The scope of such amendments would be relatively 
straightforward. A more complicated question is how to go about incorporating the 
provisions of the existing CAF Action Plan into the AEWA regime.  
 
A comparison of the (currently non-binding) CAF Action Plan and the (legally binding) 
AEWA Action Plan reveals considerable overlap.72 Indeed, it is evident that parts of the CAF 
Action Plan were modeled on provisions in the AEWA Action Plan.73 Nevertheless, the Plans 
also differ in various respects. Some of these differences are a result of amendments to the 
AEWA Action Plan having occurred subsequent to the development of the CAF Action 
Plan.74 Other aspects of the Plans have always diverged.75 Attempting to incorporate all 
aspects of the CAF Action Plan into the current AEWA Action Plan would therefore be a 
complicated affair, involving numerous amendments to AEWA’s Annex 3. Insofar as this 
approach would involve adding to or adjusting commitments in AEWA’s legal text, it would 
likely prove contentious amongst the Agreement’s current parties and could conceivably 
reduce the proposal’s chances of success. Theoretically, it would be possible to instead add 
the CAF Action Plan to AEWA as a separate annex.76 However, this approach would face 
complications, given that (as has been highlighted in this dissertation) a degree of overlap 
already exists between the geographic and taxonomic coverage of the AEWA and CAF 
Action Plans. Rather than attempting to reflect all aspects of the CAF Action Plan in 
AEWA’s legal text, a more workable approach might therefore be to incorporate detail from 
the CAF Action Plan into a regional guidance document, similar to the AEWA Plan of 
Action for Africa. CAF range states acceding to AEWA would, in other words, commit to the 
legal obligations currently articulated in AEWA’s Agreement text and Action Plan, but their 
regional priorities would be taken into account in the strategic framework for AEWA’s 
implementation in the Central Asian Flyway. It remains to be seen which avenue will 
ultimately be proposed.  
 
The CMS Programme of Work on Migratory Birds and Flyways for the period 2014-2023, 
which was reaffirmed in 2017,77 envisages the preparation of a review “on options and 
implications for extension of AEWA so as to cover all African-Eurasian bird MoUs and 
Action Plans”.78 No progress has yet been made in this regard.79 Several preliminary 

                                                      
71 The Central Asian Flyway is made up of 30 countries, 17 of which already fall within AEWA’s Agreement 
Area, although only three of these are currently AEWA parties. See further Dave Pritchard, Assessment of 
implications for AEWA of expanding its scope to include the CAF region, appendix 1 (Nov. 2013).  
72 Id., appendix 4 (providing a side-by-side comparison of the content of the AEWA and CAF Action Plans). 
73 See, e.g., CAF Action Plan, supra note 67, ¶¶ 2.2.1-2.2.3 (which deal with the prohibition and regulation of, 
inter alia, taking, and are almost identical to the original versions of AEWA, supra note 1, annex 3 ¶¶ 2.1.1-
2.1.3). 
74 The CAF Action Plan was concluded in 2005. Examples of more recent amendments to the AEWA Action 
Plan have been discussed throughout this dissertation.  
75 E.g. unlike the AEWA Action Plan, several paragraphs of the CAF Action Plan are dedicated to livelihood 
support activities. See CAF Action Plan, supra note 67, ¶¶ 4.2.1-4.2.4. 
76 AEWA, supra note 1, art. X(5) (indicating that amendments to the Agreement may include the addition of 
new annexes). 
77 CMS Res. 12.11, supra note 70, ¶ 1. 
78 Id. at annex 1, action 19. 
79 See also Mikander, supra note 8, at 522 (commenting that, at least in the short term, “there is currently no 
indication that the Contracting Parties of either CMS or AEWA would be advocating for such a change in 
scope”). 
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observations can, however, be offered. Like AEWA’s extension to include the CAF Action 
Plan, an expansion of the Agreement to incorporate the CMS Raptors MoU and Landbirds 
Action Plan would require adjustments to AEWA’s current Agreement Area80 and species list 
(i.e. the amendment of Annexes 1 and 2). Unlike the CAF Action Plan, the other two 
instruments are not waterbird-specific. Rather than attempting to merge their contents with 
AEWA’s current Action Plan, it might therefore be more appropriate for additional annexes 
to be attached to the Agreement. In other words, for AEWA to have three separate Action 
Plans for waterbirds, landbirds and raptors81 – each with its own accompanying table of 
populations. This approach would be legally feasible.82  Indeed, when AEWA was initially 
being developed, it was envisaged that the Agreement might include separate Action Plans 
for different groups of species.83 As has been emphasized throughout this dissertation, the 
amendment of AEWA’s annexes is procedurally fairly simple. The same can be said of the 
addition of new annexes.84 Amendments to AEWA’s Agreement text, however, are 
considerably more onerous, only entering into force after two thirds of parties have deposited 
instruments of acceptance,85 and thereafter only binding those parties that have deposited 
such instruments.86 From a legal perspective, the most significant hurdle to extending AEWA 
to cover the Raptors MoU and Landbirds Action Plan would thus appear to be that this could 
not be achieved without amending AEWA’s Agreement text. The necessity for such 
amendments stems from the explicit waterbird focus of AEWA’s operative provisions – and, 
indeed, its preamble, its definitions and its very title.  
 
This dissertation’s second article argued that there is scope for the AEWA MoP to interpret 
the term “waterbirds” in a more flexible manner, so as to encompass additional taxonomic 
groups that are ecologically dependent on wetlands, such as certain species of raptors and 
passerines.87 It may be tempting to assert that all birds rely on water for their survival and, to 
the extent that they obtain drinking water from wetlands, can be considered “wetland-
dependent”. However, such an interpretation would be inconsistent with the approach taken 
by other fora88 and would arguably stretch the definition of “waterbird” beyond its breaking 

                                                      
80 Both the Raptors MoU and the Landbirds Action Plan have a larger geographic reach than AEWA (see 
Raptors MoU, Signatories and Range States, https://www.cms.int/raptors/en/signatories-range-states; BirdLife 
International, African-Eurasian Migratory Landbirds Action Plan (AEMLAP), https://www.birdlife.org/ 
africa/projects/african-eurasian-migratory-landbirds-action-plan-aemlap). If, however, AEWA’s Agreement 
Area is expanded to include the Central Asian Flyway, no additional geographic expansion would be necessary 
in order to consolidate AEWA with these additional two instruments. 
81 Were this to occur, it should not be assumed that the contents of the annexes on landbirds and raptors would 
be identical to the current Landbirds Action Plan and Raptors MoU. Both of these instruments were initially 
negotiated as non-binding frameworks, and a shift in their legal status could conceivably necessitate the 
renegotiation of some provisions. 
82 AEWA, supra note 1, art. X(5). 
83 E.g. the September 1993 draft of AEWA’s annexes included two separate Action Plans: one for ducks, geese 
and swans (Anatidae) and one for storks, ibises and spoonbills (Ciconiidae and Threskiornithidae). See CMS, 
Agreement on the Conservation of African-Eurasian Migratory Waterbirds, annexes 3, 4 (draft, Sept. 1993). 
84 AEWA, supra note 1, art. X(5). 
85 As of September 2019, this would amount to 53 parties.  
86 AEWA, supra note 1, art. X(4). 
87 As explained in the dissertation’s second article, a precedent for this approach is provided by the Ramsar 
Convention. 
88 The interpretation would be far broader than that envisaged by the Ramsar Convention’s guidance, which 
focuses specifically on wetland bird species and provides an indicative list of families. It would also deviate 
considerably from the definition used by Wetlands International for the purposes of producing Waterbird 
Population Estimates. See Ramsar, Strategic Framework and guidelines for the future development of the List of 
Wetlands of International Importance of the Convention on Wetlands, 130 (2012), https://www.ramsar.org 
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point.89 Should states decide that it is desirable to incorporate all of the CMS’s flyway 
instruments for African-Eurasian migratory birds under one, legally-binding Agreement, the 
more appropriate route would therefore be to modify AEWA’s Agreement text so that it 
evolved into an Agreement on the Conservation of African-Eurasian Migratory Birds.90  
 
Whether AEWA’s parties will ever be willing to undertake the cumbersome process of 
introducing such amendments is questionable. Although amendments to conservation 
treaties’ core texts are not unheard of,91 they are by no means a common occurrence and tend 
to experience lengthy delays in their entry into force.92 It is further notable that, in 2005 as a 
precursor to the development and adoption of the CMS Raptors MoU, several options for 
addressing the conservation of African-Eurasian migratory raptors were considered – 
including the expansion of AEWA.93 Although some governments favored this approach,94 
several problems were identified therewith. These included that an expansion of AEWA 
would require a lengthy process of amendment and ratification and that it could potentially 
“reduce the focus on waterbirds while not generating strong action for raptors” (the thinking 
being that “[a]n expanded AEWA could attenuate specific actions for particular groups and 
have to rely on more generic actions”).95 Neither of these concerns is any less valid today 
than it was at the time of the Raptors MoU’s development. Indeed, given the manner in 
which AEWA is already struggling to prioritize its activities and promote its niche, diluting 
the treaty’s focus by transforming it into a framework migratory bird Agreement is arguably 
undesirable – or at least premature.  
 
10. The broader relevance of this research and of AEWA 

 
This research has focused on providing a better understanding of, and suggestions to 
improve, AEWA as a framework for conserving and managing African-Eurasian migratory 
(water)birds. There are, however, a variety of ways in which the research, and AEWA in 
general, have relevance for other treaties, regions and species. The dissertation concludes by 
briefly reflecting on these. 
 
                                                                                                                                                                     
/sites/default/files/documents/library/strategic_framework_rsis_en.pdf; Wetlands International, What are 
Waterbirds?, http://wpe.wetlands.org/Iwhatrwb (last visited Mar. 1, 2019).  
89 Indeed, so broad an interpretation would not only be at odds with drafters’ initial intention, but also is not 
supported by either the ordinary meaning of the term “waterbirds” or the context in which this term is used in 
AEWA. 
90 Or, alternatively, to negotiate an entirely new treaty, addressing all African-Eurasian migratory birds and 
gradually replacing the existing African-Eurasian flyway instruments.   
91 E.g. Agreement on the Conservation of Cetaceans of the Black Sea, Mediterranean Sea and Contiguous 
Atlantic Area [hereinafter ACCOBAMS] Res. A/4.1: Amendments: Extension of the ACCOBAMS Geographical 
Scope (Nov. 9-12, 2010), http://www.accobams.org/new_accobams/wp-content/uploads/2016/06/ACCOBAMS 
_MOP4_Res.A-4.1.pdf.   
92 E.g. ACCOBAMS Res. 6.10: Acceptance of the ACCOBAMS Amendments on the Extension of the 
ACCOBAMS Geographical Scope (Nov. 22-25, 2016), http://www.accobams.org/new_accobams/wp-
content/uploads/2016/06/ACCOBAMS_MOP6_Res6.10.pdf (noting with concern that, six years after 
amendments to the Agreement were adopted, only eight parties had deposited their acceptance of these 
amendments, with the result that they had not yet entered into force). 
93 See generally Paul Goriup & Graham Tucker, Assessment of the merits of an Instrument under the Convention 
on Migratory Species (CMS) covering Migratory Raptors in the African-Eurasian Region, report prepared for 
Environment, Food and Rural Affairs (DEFRA), United Kingdom (Sept. 2005). 
94 Id. at 47. 
95 Id. at 44. Admittedly, however, the report also highlighted that the adoption of an MoU could potentially 
“serve as a forerunner [for] a new Agreement, or possibly amalgamation with an expanded AEWA”, if this were 
ultimately agreed to be necessary (id. at 41, 49). 
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Firstly, the provisions in AEWA’s legal text are intertwined with, and have been heavily 
influenced by, those of other international instruments. To the extent that the dissertation has 
explored such connections, it contributes to the scholarship on these instruments. Thus, the 
dissertation’s second article investigated the Ramsar Convention’s contribution to waterbird 
conservation and, in doing so, drew several conclusions that are relevant to the conservation 
of other wetland species. The third article examined possible interpretations of the CMS’s 
exception for allowing taking where “extraordinary circumstances so require” (the relevance 
of which also is not limited to waterbirds). Insofar as AEWA’s exemption provisions are 
closely aligned with those in the Birds Directive96 and Bern Convention, the third article’s 
analysis of AEWA’s compatibility with the CMS is also relevant for these instruments. 
Further, the fourth article interpreted various terms whose definitions originate in the CMS; 
and the final article considered the threat posed by lead ammunition from the perspective of a 
number of instruments other than AEWA.  
 
Secondly, as has been stressed repeatedly throughout this dissertation, the implementation of 
AEWA contributes to states’ implementation of a variety of other international instruments. 
For instance, the dissertation’s second article argued that participation in, and implementation 
of, AEWA is one means through which parties to the Ramsar Convention can satisfy their 
Article 5 commitment to endeavor to cooperate in the conservation of wetland fauna; and its 
fourth article illustrated that AEWA’s mechanisms for coordinating waterbird harvest can 
assist states in meeting their sustainable use obligations under other international instruments. 
The dissertation’s final article showed that, despite AEWA containing unusually detailed 
legal provisions, some of the measures explicitly required by the Agreement’s legal text (in 
this instance, the phasing out of leadshot for hunting in wetlands) are also implicit in the 
broader requirements of other legal instruments. Moreover, efforts to conserve migratory 
waterbirds and their habitats have ancillary benefits for other species of flora and fauna.97 
The Agreement’s efforts to manage conflicts between waterbirds and other interests also play 
a role in protecting species that are threatened by AEWA populations.98 Implementation of 
the very directed, concrete measures required by AEWA therefore contributes to satisfying 
states’ commitments concerning the conservation of biodiversity in general,99 not to mention 
other policy objectives.100  
 
Thirdly, just as AEWA has had the benefit of learning from more mature legal instruments, 
the strengths in AEWA’s design (summarized supra Part 2) and its experiences in practice 

                                                      
96 Directive 2009/147/EC, of the European Parliament and of the Council of 30 November 2009 on the 
conservation of wild birds, 2010 O.J. (L 20) 7. 
97 Indeed, this point is recognized in the preamble to AEWA. As already highlighted in Part 6 above, such 
efforts also have a variety of other ancillary benefits for humans and the environment. 
98 Notably, recently-endorsed guidelines on the criteria for prioritizing AEWA populations for management 
planning include the likely positive outcomes for other biodiversity amongst the criteria to consider in 
prioritizing populations for both recovery and conflict resolution (see Summary of the Current Status of ISAPs 
& ISMPs, supra note 51, annex II, 16-17). Of course, to the extent that other species pose a threat to AEWA 
populations, the Agreement also has implications for the manner in which these species are managed. The same 
can be said for human activities that target other species but impact migratory waterbirds. Both scenarios were 
considered in the dissertation’s fourth article.   
99 See also Rachelle Adam, Waterbirds, the 2010 Biodiversity Target, and Beyond: AEWA’s Contribution to 
Global Biodiversity Governance, 38 ENVTL L. 87, 134 (2008) (arguing that “[s]uccess in implementing AEWA 
means success in the implementation of other [multilateral biodiversity agreements] and should be shared by 
all”). 
100 See, e.g., AEWA Res. 7.2, supra note 13, annex 1, 12-13 (commenting that some types of wetlands are 
important not only as waterbird habitat, but also as carbon stores, with the result that AEWA’s implementation 
contributes to satisfying states’ responsibilities concerning climate change mitigation). 
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are of potential value for states attempting either to craft new multilateral conservation 
instruments101 or to enhance the functioning of existing frameworks. They also hold value for 
scholars advocating such developments.102 This dissertation has provided various examples 
of AEWA having played a pioneering role within the CMS Family – ranging from its 
establishment of the IRP; to its experimentation with online reporting; to its experimentation 
with internationally-coordinated adaptive harvest management; to the Agreement having 
been the origin of ideas to establish certain thematic task forces at CMS-level, with 
application beyond the AEWA Agreement Area and to taxa beyond migratory waterbirds.103 
Even outside of the CMS framework, the Agreement offers lessons for the conservation and 
management of transboundary wildlife populations. This is, for instance, illustrated by Selier 
et al., who have drawn from, inter alia, AEWA’s experiences with coordinating the 
management of pink-footed geese, Anser brachyrhynchus,104 to critique the management of a 
transboundary population of elephant, Loxodonta africana, in southern Africa.105 It should 
further be noted that many aspects of this dissertation’s fifth component (the Guidance on 
Implementing Adaptive Harvest Management through Domestic Legal Regulations) are, in 
principle, relevant for the adaptive management of any species – not only waterbirds. In 
addition, the manner in which range states use AEWA as a framework to coordinate the 
management of the barnacle goose, Branta leucopis (a species that is strictly protected under 
both EU law and the Bern Convention) has the potential to offer lessons for the management 
of other species in a similar legal position, such as wolves, Canis lupus.106  
 
Finally, circling back to the start of this dissertation, it was noted that bird conservation has a 
long history in international law. Because of this history, and the enormous variety of 
international instruments that have been introduced with the purpose of protecting birds, 
Bowman et al. suggest that “[j]ust as birds themselves are treated as indicators of the 
                                                      
101 E.g. discussions are currently underway to develop a new CMS instrument for the European eel, Anguilla 
anguilla. See CMS, Proposal for a Concerted Action for the European Eel (Anguilla anguilla) Already Listed 
on Appendix II of the Convention, UNEP/CMS/COP12/Doc.26.2.1 (May 30, 2017), https://www.cms.int/sites/ 
default/files/document/cms_cop12_doc.26.2.1_ca-european-eel_e.pdf. 
102 See, e.g., Chris Wold, Bringing the European Eel Back from the Brink: The Need for a New Agreement under 
the Convention on Migratory Species, 35 PACE ENVTL. L. REV. 168 (2018) (drawing from, inter alia, AEWA to 
reflect on the features that could potentially be incorporated into a CMS Agreement on the European eel); 
Mitsuhiko A.Takahashi, Migratory Bird Treaties’ Issues and Potentials: Are they Valuable Tools or Just Curios 
in the Box?, 42 ENVTL L. 609, 617 (2012) (commenting that “[c]onsolidating [migratory bird treaties] in the 
East Asian-Australasian region into an agreement under the Bonn Convention similar to the AEWA would be 
an ideal goal for the future”). 
103 See also Mikander, supra note 8, at 520 (commenting that AEWA has acted “as a forerunner with respect to 
the development of international solutions to wider conservation and sustainable use issues, which are not only 
limited to migratory waterbirds”).  
104 S.A. Jeanetta Selier et al., The Legal Challenges of Transboundary Wildlife Management at the Population 
Level: The Case of a Trilateral Elephant Population in Southern Africa, 19 J. INT’L WILDLIFE L. & POL. 101, 
107-108 (2016). 
105 Id. at 114-134. 
106 On the legal status of wolves in Europe, and the various complications arising therefrom, see, e.g. Arie 
Trouwborst & Floor Fleurke, Killing Wolves Legally – Exploring the Scope for Lethal Wolf Management under 
European Nature Conservation Law, J. INT’L WILDLIFE L. & POL’Y, forthcoming; Arie Trouwborst et al., 
Norway’s Wolf Policy and the Bern Convention on European Wildlife: Avoiding the “Manifestly Absurd”, 20 J. 
INT’L WILDLIFE L. & POL’Y 155 (2017); John D.C. Linnell et al., When is it acceptable to kill a strictly protected 
carnivore? Exploring the legal constraints on wildlife management within Europe’s Bern Convention, 12 NAT. 
CONSERV. 129 (2017); Yaffa Epstein et al., When is it legal to hunt strictly protected species in the European 
Union? 1 CONSERV. SCI. & PRACT. 1 (2019). Indeed, the potential precedent that AEWA’s approach to 
transboundary population management sets for the management of other conflict species (including those with a 
far poorer conservation status than the species being managed under AEWA) has been one of the reasons that 
some European states have approached AEWA’s management planning process with such caution.   
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biological health of ecosystems, so the success or failure of this network of instruments may 
serve as a barometer of the vigour and vitality of international environmental law as a 
whole”.107 Indeed, many of the challenges facing AEWA are all too common amongst 
environmental treaties in general and conservation treaties in particular.108 The ambitious 
objectives to which states agree on paper are seldom supported by adequate resources and 
capacity; important role players remain absent from the table; treaties struggle to 
accommodate states’ divergent ideologies and priorities; and both parties and treaty 
secretariats struggle to establish effective linkages amongst a large and fragmented collection 
of international instruments. Even where non-compliance is demonstrable, it is often treated 
with kid gloves, and states’ snail-paced progress in addressing some, relatively simple, 
environmental policy issues calls into question the international community’s ability to 
handle more complex challenges. These shortcomings do not, however, mean that 
environmental treaties hold no value.  
 
It is impossible to know how much worse off the environment would be today had it not been 
for environmental treaties. However, this dissertation’s analysis of AEWA has shown that 
there are examples of treaties achieving tangible conservation outcomes. It has further 
illustrated the role that treaties can play in promoting and facilitating cooperation – not only 
between states inter se, but also between governmental and non-governmental stakeholders, 
and indeed between different interest groups. Treaties’ role in generating, pooling and 
sharing information and expertise has similarly been illustrated.109 In a world that is 
increasingly focused on ecosystem-based approaches, this appraisal of AEWA has shown 
that more directed, species-based treaties still have a distinct role to play. Further, as one of 
the world’s most recent and complex bird conservation treaties, a comparison of AEWA with 
the treaties that preceded it (e.g. the Ramsar Convention and the various bilateral migratory 
bird treaties) illustrates the progress that states have made over time in the crafting of both 
international environmental instruments and institutional mechanisms to support the 
functioning and implementation thereof.110 These developments are significant, despite their 
limitations and parties’ imperfect compliance records. 
 
In 1920, in his delivery of the United States Supreme Court’s opinion in Missouri v Holland, 
Justice Holmes described the conservation of migratory birds as “a national interest of very 

                                                      
107 MICHAEL BOWMAN ET AL., LYSTER’S INTERNATIONAL WILDLIFE LAW 238 (2nd ed., 2010). A similar 
observation is made by Arie Trouwborst, Bird Conservation and Climate Change in the Marine Arctic and 
Antarctic: Classic and Novel International Law Challenges Converging in the Polar Regions, 16 J. INT’L 
WILDLIFE L. & POL’Y 1, 2 (2013) (“bird conservation law has traditionally occupied a keystone position within 
the wider body of international instruments aimed at wildlife conservation. Indeed, one might say that the 
evolution and current state of international law relating to birds is broadly representative of the evolution and 
current state of international nature conservation law at large”). 
108 See, e.g., Ed Couzens & Melissa Lewis, Learning from the past: A reflection on the roles of people and 
problems in the development of international environmental law, in INTERNATIONAL ENVIRONMENTAL LAW-
MAKING AND DIPLOMACY: INSIGHTS AND OVERVIEWS 97, 122-123 (Tuomas Kuokkanen et al. eds., 2016) 
(commenting on shortcomings of environmental treaties in general); Trouwborst et al., supra note 55, at 784-
787 (commenting on the limitations of international wildlife law). 
109 For a broader discussion of the various ways in which international wildlife law is able to contribute to the 
delivery of conservation outcomes, see Trouwborst et al., supra note 55. 
110 This dissertation has not compared AEWA with the earliest of the world’s multilateral bird conservation 
treaties (the Convention for the Protection of Birds Useful for Agriculture, Mar. 19, 1902, https://www.ecolex. 
org/details/treaty/convention-for-the-protection-of-birds-useful-to-agriculture-tre-000067/). It can, however, be 
noted that such a comparison reveals significant advances in conservation treaties’ provisions, approaches to 
conservation, and institutional structures. See, e.g., Couzens & Lewis, supra note 108, at 123 (commenting that 
the progress that has been made in the period since this treaty’s adoption “has been objectively amazing”).  
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nearly the first magnitude”, which can only be protected through international cooperation.111 
Referring specifically to the 1916 Convention for the Protection of Migratory Birds112 and the 
US Migratory Bird Treaty Act,113 he proceeded to comment that “[b]ut for the treaty and the 
statute, there soon might be no birds for any powers to deal with”.114 Almost a century later, 
the threats facing migratory birds are all the more daunting and international collaboration is 
no less necessary for addressing these. The frameworks for achieving such collaboration have 
become increasingly sophisticated, and there are ways in which AEWA arguably sits at the 
apex of these developments. This is not to say that the Agreement’s potential is being fully 
realized, that there aren’t ways in which it should be further strengthened, or that it will ever 
be a silver bullet for achieving bird conservation. The Agreement has, however, established 
itself as an important implement in the conservation toolbox, and all indications are that it 
will continue to be so well into the future.  
 

                                                      
111 State of Missouri v Holland 252 US 416, 435 (1920).  
112 Convention for the Protection of Migratory Birds, Aug. 16, 1916, USTS 628. 
113 16 USC §§703-711. 
114 Missouri v Holland, supra note 111, at 435.  



Appendix 1 
 
Meetings Attended Prior to and During PhD Project which Informed this Research 
	
9th Meeting of the AEWA Technical Committee 20-23 Apr. 2009 
10th Meeting of the AEWA Technical Committee 12-16 Sept. 2011 
5th Session of the Meeting of the Parties to AEWA 14-18 May 2012 
11th Meeting of the AEWA Technical Committee 27-30 Aug. 2012 
International Workshop on the Russian Federation Joining AEWA 21 Aug. 2013 
AEWA Sub-regional Meeting for Southern and Eastern Africa 27-28 Oct. 2013 
AEWA Sub-regional Meeting for Central and Western Africa 11-14 Dec. 2013 
2nd Meeting of the AEWA Svalbard Pink-footed Goose International 
Working Group 

14-15 Oct. 2014 

11th Meeting of the Conference of the Parties to the Convention on 
Migratory Species 

4-9 Nov. 2014 

35th Meeting of the Standing Committee of the Bern Convention  2-5 Dec. 2014 
12th Meeting of the AEWA Technical Committee 3-6 Mar. 2015 
6th Session of the Meeting of the Parties to AEWA 9-14 Nov. 2015 
13th Meeting of the AEWA Technical Committee 14-17 Mar. 2016 
Meeting of the AEWA Strategic Plan Working Group on the 
development of the Strategic Plan 2019-2027   

28-30 Jun. 2016 

International Management Planning Workshop for the Barnacle Goose 12-14 Jun. 2017 
2nd Meeting of the AEWA European Goose Management International 
Working Group 

15-16 Jun. 2017 

International Management Planning Workshop for the Greylag Goose 3-6 Oct. 2017 
Workshop of the Working Group for the Development of the AEWA 
Plan of Action for Africa 2019-2027 

10-12 Oct. 2017 

Meeting of the Convention on Migratory Species’ Working Group on 
Climate Change 

20-21 Feb. 2018 

14th Meeting of the AEWA Technical Committee 10-13 Apr. 2018 
6th Session of the Meeting of the Parties to the Agreement on the 
Conservation of Albatrosses and Petrels 

7-11 May 2018 

2nd Barnacle Goose and Greylag Goose Management Planning 
Workshop 

19 Jun. 2018 

3rd Meeting of the AEWA European Goose Management International 
Working Group 

20-21 Jun. 2018 

African Regional Preparatory Meeting for the 7th Session of the 
Meeting of the Parties to AEWA 

12-14 Sept. 2018 

7th Session of the Meeting of the Parties to AEWA 4-8 Dec. 2018 
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Table S1. International instruments with provisions relevant to the phase out of lead ammunition and to 
evaluation of sustainability of hunting in the context of continued use of lead-based ammunition.  

Legally-binding instruments 
 

Instrument Provisions most relevant to lead 
ammunition 

Guidance documents most relevant to lead 
ammunition (excl. species action plans) 
 

Ramsar Convention on 
Wetlands of 
International 
Importance especially 
as Waterfowl Habitat 
(1971) 

Art. 3(1): “The Contracting Parties 
shall formulate and implement their 
planning so as to promote the 
conservation of the wetlands included 
in the List, and as far as possible the 
wise use of wetlands in their 
territory”.  

Rec. 6.14: The COP “CALLS on Contracting 
Parties to recognize that the adverse impact 
of toxic substances compromises the 
ecological character of wetlands and that 
these threats to ecological character are 
incompatible with the wise use concept”. 
 
Res. VII.19 (annex): If the harvesting of 
animal products “is taking place at a 
Ramsar-listed site, then the Contracting 
Party has a clear obligation to ensure that 
the impact of the harvesting will not threaten 
or alter the ecological character of the site”. 
 
Ramsar Wildlife Disease Manual (Cromie et 
al. 2012). 
 

Bern Convention on 
the Conservation of 
European Wildlife and 
Natural Habitats (1979) 

Art. 2: “The Contracting Parties shall 
take requisite measures to maintain 
the population of wild flora and fauna 
at, or adapt it to, a level which 
corresponds in particular to 
ecological, scientific and cultural 
requirements, while taking account of 
economic and recreational 
requirements and the needs of sub-
species, varieties or forms at risk 
locally”.  
 
Art. 3(2): “Each Contracting Party 
undertakes, […] in its measures 
against pollution, to have regard to 
the conservation of wild flora and 
fauna”.  
 
Art. 4(1) & (3): “Each Contracting 
Party shall take appropriate and 
necessary legislative and 
administrative measures to ensure the 
conservation of the habitats of the wild 
[…] fauna species, especially those 
specified in [Appendix II]”; “The 
Contracting Parties undertake to give 
special attention to the protection of 
areas that are of importance for the 
migratory species specified in 
Appendices II and III […]”.  
 
Arts 6(1) & 7(1): “Each Contracting 
Party shall take appropriate and 
necessary legislative and 
administrative measures to ensure” 

Rec. No. 28: The Standing Committee 
recommends that Contracting Parties, inter 
alia, “take steps to phase out the use of lead 
shot in wetlands or waterfowl hunting as 
soon as possible” and “promote a general 
shift to the use of alternatives to lead shot”.  
 
Rec. No. 128: The Standing Committee 
“RECOMMENDS Contracting Parties to the 
Convention, and INVITES Observer States 
and Organisations, to take into consideration 
the European Charter on Hunting and 
Biodiversity and apply its principles in the 
elaboration and implementation of their 
hunting policies so as to ensure that hunting 
is carried out in a sustainable way”. 
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Legally-binding instruments 
 

Instrument Provisions most relevant to lead 
ammunition 

Guidance documents most relevant to lead 
ammunition (excl. species action plans) 
 

the special protection of Appendix II 
species and the protection of Appendix 
III species. 
 
Art. 8: “[…] Contracting Parties shall 
prohibit the use of all indiscriminate 
means of capture and killing and the 
use of all means capable of causing 
local disappearance of, or serious 
disturbance to, populations of a 
species, and in particular, the means 
specified in Appendix IV”. 
 

EU Birds Directive 
(1979) 

Art. 2: “Member States shall take the 
requisite measures to maintain the 
population of the species referred to in 
Article 1 at a level which corresponds 
in particular to ecological, scientific 
and cultural requirements, while 
taking account of economic and 
recreational requirements, or to adapt 
the population of these species to that 
level”. 
 
Art. 4(1): “The species mentioned in 
Annex I shall be the subject of special 
conservation measures concerning 
their habitat in order to ensure their 
survival and reproduction in their 
area of distribution […] Member 
States shall classify in particular the 
most suitable territories in number 
and size as special protection areas 
for the conservation of these species 
[…]”. (See also Art. 6(2) of Habitats 
Directive). 
 
Art. 5: “[…] Member States shall take 
the requisite measures to establish a 
general system of protection for all 
species of birds referred to in Article 1 
[…]”. 
 
Art. 7(1) & (3): “[…] Member States 
shall ensure that the hunting of [Annex 
II species] does not jeopardise 
conservation efforts in their 
distribution area” and that the practice 
of hunting “complies with the 
principles of wise use and ecologically 
balanced control […]”. 
 
Art. 8: “[…] Member States shall 
prohibit the use of all means, 
arrangements or methods used for the 

European Commission’s Guide to 
Sustainable Hunting under the Birds 
Directive.  
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Legally-binding instruments 
 

Instrument Provisions most relevant to lead 
ammunition 

Guidance documents most relevant to lead 
ammunition (excl. species action plans) 
 

large-scale or nonselective capture or 
killing of birds or capable of causing 
the local disappearance of a species, 
in particular the use of those listed in 
Annex IV, point (a)”. 

Convention on the 
Conservation of 
Migratory Species of 
Wild Animals (1979) 

Art III(4): “Parties that are Range 
States of a migratory species listed in 
Appendix I shall endeavour: a) to 
conserve and, where feasible and 
appropriate, restore those habitats of 
the species which are of importance in 
removing the species from danger of 
extinction; b) to prevent, remove, 
compensate for or minimize, as 
appropriate, the adverse effects of 
activities or obstacles that seriously 
impede or prevent the migration of the 
species; and c) to the extent feasible 
and appropriate, to prevent, reduce or 
control factors that are endangering 
or are likely to further endanger the 
species […]”. 
  

COP calls on Parties to use and promote the 
Ramsar Disease Manual and guidance 
produced by the Scientific Task Force on 
Wildlife and Ecosystem Health (adopted 
through Res. 10.22). 
 
The Strategic Plan for Migratory Species 
2015-2023 (adopted through Res. 11.2), 
Target 6: aims for hunting to have “no 
significant direct or indirect adverse impacts 
on migratory species, their habitats or their 
migration routes”. 
 
Guidelines to Prevent the Risk of Poisoning 
to Migratory Birds (adopted through Res. 
11.15).  
 
African-Eurasian Migratory Landbirds 
Action Plan (adopted through Res. 11.17): 
activities include promoting “the use of, and 
awareness of, lead ammunition-free hunting, 
fishing and wildlife management” through the 
adoption of legislation restricting both the 
sale and possession of lead ammunition.  
 

Convention on 
Biological Diversity 
(1992) 

Art. 8(d) & (l): “Each Contracting 
Party shall, as far as possible and as 
appropriate […] [p]romote the 
protection of ecosystems, natural 
habitats and the maintenance of viable 
populations of species in natural 
surroundings”, and “[w]here a 
significant adverse effect on biological 
diversity has been determined […], 
regulate or manage the relevant 
processes and categories of activities”. 
 
Art. 10(b): “Each Contracting Party 
shall, as far as possible and as 
appropriate […] [a]dopt measures 
relating to the use of biological 
resources to avoid or minimize 
adverse impacts on biological 
diversity”. 
 
 

Addis Ababa Principles and Guidelines for 
the Sustainable Use of Biodiversity (adopted 
through Dec. VII/12).  
 
Aichi Biodiversity Targets (adopted through 
Decision X/2), Targets 4 & 8: “By 2020, at 
the latest, Governments, business and 
stakeholders at all levels have taken steps to 
achieve or have implemented plans for 
sustainable production and consumption and 
have kept the impacts of use of natural 
resources well within safe ecological limits”; 
“By 2020, pollution […] has been brought to 
levels that are not detrimental to ecosystem 
function and biodiversity”.  
 
Decision XII/21, that inter alia 
encourages Parties to consider the linkages 
between biodiversity and human health in the 
preparation of national biodiversity strategies 
and action plans; to promote cooperation 
between sectors and agencies responsible for 
biodiversity and those responsible for human 
health; and recognizes “the value of the “One 
Health” approach to address the cross-
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Legally-binding instruments 
 

Instrument Provisions most relevant to lead 
ammunition 

Guidance documents most relevant to lead 
ammunition (excl. species action plans) 
 
cutting issue of biodiversity and human 
health [..] that integrates the complex 
relationships between humans […], wildlife 
and the environment”. 
 

Agreement on the 
Conservation of 
African-Eurasian 
Migratory Waterbirds 
(1995) 

Art. II (1) & (2): “Parties shall take 
co-ordinated measures to maintain 
migratory waterbird species in a 
favourable conservation status or to 
restore them to such a status”; and in 
implementing the measures prescribed 
by the Agreement, “Parties should 
take into account the precautionary 
principle”. 
 
Art. III (2)(b): Parties shall “ensure 
that any use of migratory waterbirds is 
[…] sustainable for the species as well 
as for the ecological systems that 
support them”. 
 
Action Plan para. 2.1.2(b): Parties 
shall “regulate modes of taking, and in 
particular prohibit the use of all 
indiscriminate means of taking and the 
use of all means capable of causing 
mass destructions, as well as local 
disappearance of, or serious 
disturbance to, populations of a 
species, including: […] poison”. 
 
Action Plan, para. 3.2.3: “Parties shall 
endeavour to make wise and 
sustainable use of all wetlands in their 
territory” and “avoid degradation and 
loss of habitats […] through the 
introduction of appropriate 
regulations or standards and control 
measures”.  
 
Action Plan, para. 4.1.4: “Parties shall 
endeavour to phase out the use of lead 
shot for hunting in wetlands as soon 
as possible in accordance with self-
imposed and published timetables”.  
 

Res. 2.2: MOP recognizes that “lead 
poisoning is an unacceptable waste of the 
waterbird resource”, notes that the 
implementation of para. 4.1.4 “is still highly 
insufficient in the majority of Range States”, 
and calls upon Contracting Parties to, inter 
alia, “enhance their efforts to phase out the 
use of lead shot in wetlands as soon as 
possible, in accordance with the 
recommendations issued by the Technical 
Committee in its lead poisoning review – 
namely, to promote communication between, 
and awareness within, authorities and the 
hunting community; to allocate resources for 
the enforcement of relevant laws; and to 
stimulate and facilitate the production and 
availability of non-toxic shot - and to actively 
inform themselves on the issue and its 
solutions”. 
 
Res. 4.1: MOP expresses deep concern that 
“implementation of paragraph 4.1.4 of the 
Action Plan is still inadequate in the majority 
of Range States”, and calls upon Contracting 
Parties to, inter alia, “phase out the use of 
lead shot in wetlands as soon as possible, in 
accordance with the recommendations from 
the update report on the use of non-toxic shot 
for hunting in wetlands – namely, to promote 
communication between, and awareness 
within, authorities and the hunting 
community; to put emphasis on the education 
of hunters, especially new hunters, in order 
to provide them with sufficient information 
about non-toxic shot through hunting 
associations and conservation NGOs; and to 
stimulate and facilitate the replacement of 
lead shot by non-toxic shot”, and to publish 
self-imposed timetables for completing the 
phase out, and establish enforcement and 
monitoring procedures. 
 
AEWA Strategic Plan 2009-2017 (adopted 
through Res. 4.7; extended to 2018 through 
Res. 6.14), Target 2.1: “The use of lead shot 
for hunting in wetlands is phased out in all 
[Contracting Parties]”. 
 
Res. 6.4: MOP “urges those Parties that have 
not done so yet to […] publish timetables for 
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Legally-binding instruments 
 

Instrument Provisions most relevant to lead 
ammunition 

Guidance documents most relevant to lead 
ammunition (excl. species action plans) 
 
the phasing out of lead shot use for hunting 
in wetlands”. 
 
Res. 6.15: Recognition that phasing out lead 
gunshot from wetlands will contribute to 
CBD Aichi Targets 4 and 8, and UN General 
Assembly Sustainable Development Goat 
Target 12.4. 
 
Guidelines on Sustainable Harvest of 
Migratory Waterbirds (adopted through Res. 
6.5).  
 
 

EU Habitats Directive 
(1992) 

Art. 2(2): “Measures taken pursuant to 
this Directive shall be designed to 
maintain or restore, at favourable 
conservation status, natural habitats 
and species of wild fauna and flora of 
Community interest”. 
 
Art. 6(2): “Member States shall take 
appropriate steps to avoid, in the 
special areas of conservation, the 
deterioration of natural habitats and 
the habitats of species as well as 
disturbance of the species for which 
the areas have been designated, in so 
far as such disturbance could be 
significant in relation to the objectives 
of this Directive”. (Per Art. 7, this 
provision also applies in respect of 
special protection areas designated 
under the Birds Directive). 
 
Art. 15: “In respect of the capture or 
killing of species of wild fauna listed 
in Annex V (a) and in cases where, in 
accordance with Article 16, 
derogations are applied to the taking, 
capture or killing of species listed in 
Annex IV (a), Member States shall 
prohibit the use of all indiscriminate 
means capable of causing local 
disappearance of, or serious 
disturbance to, populations of such 
species […]”. 
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Non-binding Instruments/Documents 

 
Instrument/Document Provisions most relevant to lead ammunition 

Central Asian Flyway 
Action Plan for the 
Conservation of 
Migratory Waterbirds 
and their Habitats 
(2005) 
 

Para. 4.1.10: “Range States shall reduce as far as possible the lead poisoning in 
waterbirds by gradual phasing out of lead shot and its replacement by non-toxic shot. 
They shall endeavour to phase out the use of lead shot for hunting in wetlands by the 
year 2015”. 
 

Memorandum of 
Understanding on the 
Conservation of 
Migratory Birds of 
Prey in Africa and 
Eurasia (2008) 
 

Action Plan, activity 5.4: “Assess and then address the impacts of the use of toxic 
chemicals, including heavy metals (for example lead in shot pellets), on breeding, 
passage and wintering populations of birds of prey, and their survival, identify and 
then implement appropriate measures to assist in achieving and maintaining 
Favourable Conservation Status”.  
 

Sustainable 
Development Goals 
(2015) 
 

Target 12.4: “By 2020, achieve the environmentally sound management of chemicals 
and all wastes throughout their life cycle, in accordance with agreed international 
frameworks, and significantly reduce their release to air, water and soil in order to 
minimize their adverse impacts on human health and the environment”. 
 

World Summit on 
Sustainable 
Development (2002): 
Plan of Implementation 

“57. Phase out lead in lead-based paints and in other sources of human exposure, 
work to prevent, in particular, children’s exposure to lead and strengthen monitoring 
and surveillance efforts and the treatment of lead poisoning”. 
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Table S2.  The geographic scope of international species Action Plans varies according to both the distribution 
of the species concerned and the extent of legal mandate for the relevant endorsing MEA. EU plans relate to 
relevant Member States; Bern Convention plans apply to appropriate Contracting Parties within Europe and 
Africa; AEWA Plans apply to appropriate Parties within the African-Eurasia extent of the Agreement area; 
whilst CMS Plans apply to relevant CMS Parties globally. 

Species Endorsement and date Summary of evidence and actions with 
respect to lead ammunition 

 EU AEWA Other  

Bewick’s Swan Cygnus 
columbianus bewickii 

 ✓ (2012) Bern ✓ 

(2013) 

Lead poisoning the cause of death in 14.6% of 
adults subjected to post mortem examination 
in UK. 
Action 4.1. “Phase out lead shot completely 
on all feeding areas of Bewick's Swan around 
their key sites and enforce existing legislation 
where lead shot has been already banned. 
Action 4.2.  Phase out lead as angler’s 
weight[s]”. 

Greenland White-
fronted Goose Anser 
albifrons flavirostris 

 ✓ (2012) Bern ✓ 

(2013) 

Pollution including poisoning from embedded 
or ingested lead shot identified as having 
possible impact on condition. 

Taiga Bean Goose 
Anser fabalis fabalis 

 ✓ (2015)  Lead poisoning is recognised as a potential 
factor reducing the survival of adult Taiga 
Bean Geese.   
Action 1.5.1. “Comply with AEWA provisions 
on the phasing out of lead ammunition for 
hunting in wetlands”. 

Red-breasted Goose 
Branta ruficollis 

✓ (2015) ✓ (2015)  Lead poisoning identified as a possible factor 
influencing status. 
Action 36. “Determine lead levels in Red-
breasted Geese and, if significant, identify 
where and how Red-breasted Geese ingest 
lead”. 

Ferruginous Duck 
Aythya nyroca 

 ✓ (2016)  Action 2.6.  “Ban use of lead shot for hunting 
waterfowl and over wetlands, monitor lead 
shot use by hunters and lead shot ingestion by 
Ferruginous Ducks”. 

Red-crested Pochard 
Netta rufina 

✓ (2007)   Lead poisoning recognised as a potential 
factor but of unknown significance. 

Marbled Teal 
Marmaronetta 
angustirostris 

✓ (2008)  Bern ✓ 

(2013) 

Marble Teals suffer from lead poisoning 
because of the high density of lead shot in the 
sediments of wetlands where hunting takes 
place (e.g. Levante wetlands in Spain) or has 
stopped only recently.  
Result 2.2. “Lead poison and other avoidable 
mortality causes removed”. 
Action 2.2.1.  “Phase out the use of lead shot 
at all key sites throughout the range”. 
Action 2.2.2.  “Remove the lead shot from 
areas of high lead shot concentration”. 

White-headed Duck 
Oxyura leucopsis 

✓ (2006) ✓ (2006) CMS ✓ 

(2006) 

Diving ducks suffer from lead poisoning 
through ingestion of lead shot, which is still 
used legally in shotgun cartridges in many 
White-headed Duck Range States.  As hunting 
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Bern ✓ 

(2006) 

is intense at many key sites, the ingestion of 
lead shot could result in significant mortality. 
Action 2.5. “Ban use of lead shot for hunting 
waterfowl and over wetlands, monitor lead 
shot use by hunters and lead shot ingestion by 
White-headed Ducks”. 

Lammergeier Gypaetus 
barbatus  

✓ (1997)   Lead poisoning identified as a possible factor 
influencing status. 
Action 3.3.4.3.  “Investigate the exposure and 
incidence of lead poisoning in untested 
populations or in susceptible populations”. 

   CMS ✓ 

(2017) 

Lead poisoning is considered a high priority 
threat in practically every European country 
where the species occurs and should be taken 
seriously also at global level.  Lead poisoning 
may be the most significant threat to Bearded 
Vultures in Europe. 
Objective 3. “To ensure that CMS resolution 
11.15 on the phasing out of lead ammunition 
by hunters is fully implemented”. 

Action 3.1.1. “Quantify impacts of lead 
poisoning on populations of vultures and 
conduct regular lead and other heavy metal 
screening in vultures”. 
Action 3.1.2. “Advocate for policy, legislation 
and action to reduce known risks of lead 
poisoning to humans and wildlife”. 
Action 3.1.3. “Awareness-raising especially 
among relevant stakeholders, especially 
decision makers”. 
Action 3.1.4. “Promote the implementation of 
CMS Resolution 11.15 by all CMS Parties as 
well as voluntary lead ammunition bans in 
Vulture MsAP range states which are not 
CMS Parties”. 
Action 3.1.5. “Promote best practices and cost 
effective alternatives to lead ammunition”. 

Griffon Vulture Gyps 
fulvus 

  CMS ✓ 

(2017) 

Several instances of lead poisoning have been 
recorded in the Iberian Peninsula, where it 
was proved that the source of the lead 
poisoning was ammunition used in hunting. 
Objective and actions – as for Lammergeier 
Gypaetus barbatus above. 

Egyptian Vulture 
Neophron percnopterus 

✓ (2008)  Bern ✓ 

(2013) 

Lead poisoning identified as a potentially 
serious conservation issue. 
Action 1.3. “Reduced risk of lead poisoning 
caused by consumption of contaminated 
carcasses”. 
Action 1.3.1. “Promote EU ban on use of lead 
for hunting ammunition (very important for 
Canary Islands)”.  
Action 1.3.2. “Support AEWA related efforts 
to phase out lead shot in wetlands by 2009”. 
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   CMS ✓ 

(2017) 

Lead poisoning known to have long term 
effects by altering bone composition - the 
mineralization degree decreases with 
increasing lead concentration levels. 
Action 1.1.4. “Study the effect of NSAIDs and 
lead poisoning on health status and 
population productivity”. 
Action 1.3.4. “Strengthen legal control over 
the use of poisonous substances in line with 
the CMS Resolution 11.15 and Bern 
Convention”. 
Action 5.1.1. “Implement awareness 
campaign on the legal regime and effects of 
use of poison baits, improper and 
inappropriate use of dangerous substances, 
the use of lead ammunition”. 

Spanish Imperial Eagle 
Aquila adalberti 

✓ (2008)  Bern ✓ 

(2013) 

Secondary lead poisoning identified as a 
potential conservation issue affecting survival 
of adults. 

White-tailed Sea Eagle 
Haliaeetus albicilla 
(Danube Basin 
population) 

  Bern ✓ 

(2011) 

Secondary lead poisoning identified as an 
important potential cause of mortality in the 
Danube basin.  “Furthermore, the current 
policy in some states was not considered to 
have improved the situation, such as Germany 
and Austria, who aim to ban lead ammunition 
for waterfowl hunting in water-rich areas like 
the Danube but not in the open landscape 
when hunting other game like the often taken 
prey Brown Hare (Lepus europaeus).” 
Objective 8. “To totally ban the use of lead 
ammunition (not only in waterfowl hunting as 
already implemented in some countries)”. 

Greater Spotted Eagle 
Aquila clanga 

✓ (1997)   Lead poisoning identified as a possibly serious 
conservation issue. 

Red Kite Milvus milvus ✓ (2010)  Bern ✓ 

(2013) 

Secondary poisoning from ingestion of 
fragments of lead gunshot and bullets in their 
prey has caused mortality in Red Kites in the 
UK, Germany, and Spain and in captivity 
when the birds are fed rabbits or other 
foodstuffs shot with lead ammunition. 
Action 3.2.1. “Research on impact of 
veterinary medicines and other contaminants 
(especially lead)”. 

Saker Falcon Falco 
cherrug 

  CMS ✓ 

(2014) 

 

Lead poisoning via contaminated food 
identified as conservation issue: 16% of 85 
captive falcons, including Saker Falcons, 
treated in the Al Warsan Falcon Hospital, Abu 
Dhabi, had severe symptoms of lead poisoning 
between 1999 and 2000. 

Purple Gallinule 
Porphyrio porphyrio 

✓ (1999)   Lead poisoning identified as a possible 
indirect, but important, risk in areas with 
intense hunting activities of other waterfowl 
species. 
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Crested Coot Fulica 
cristata 

✓ (1999)   Lead poisoning identified as an issue of 
conservation concern on the basis of similar 
ecology to Coot (Fulica atra. In the Camargue 
(France), 20% of Coot, which has a similar 
feeding technique to Crested Coot Fulica 
cristata), contained ingested shot. 
Action 2.5. “To phase out the use of lead shot 
at all key sites throughout the range.  It is 
important to reduce the threat of lead 
poisoning to Crested Coot”. 

Lapwing Vanellus 
vanellus 

✓ (2009)   Exposure to lead via ingestion of earthworms 
identified as a potential issue of unknown 
significance for survival and productivity. 

Redshank Tringa 
totanus 

✓ (2009)   Blood lead levels indicate significant exposure 
to lead in the Dutch Wadden Sea with 
unknown significance. 

Curlew Numenius 
arquata 

 ✓ (2015)  Lead shot ingestion identified as a potential 
issue of unknown importance for the species. 
Action 4.4.2. “Investigate the impact of 
pollution at wintering sites on adult and 
juvenile survival rates and subsequent 
breeding success”. 

Black-tailed Godwit 
Limosa limosa 

✓ (2007)   Lead shot ingestion identified as a potential 
issue of unknown importance for the species. 

Black-tailed Godwit 
Limosa limosa 

✓ (2008) ✓ (2008)  Lead shot ingestion identified as a potential 
issue of unknown importance for the species. 
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