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1 
 

INTRODUCTION 

0.1  Background 

Despite their numerous differences, wars have many things in common: combatants die on a large 

scale, innocent people are killed for no reason, family members disappear, and private and public 

property is destroyed. As these wars go on, sometimes for decades, justice is regularly put on hold.  

The horrific consequences of war outlined above relate to a right to know what happened, or what 

is often called ‘a right to the truth’. This right can be spelled out in different ways. Nigel Biggar, 

for instance, observes that ‘[i]n a case where the fate of the loved one is uncertain, the discovery 

of the truth liberates relatives from the excruciating limbo between lingering hope and full-blown 

grief’.1 This scope of the right to the truth has been codified, and noticeably solidified, within the 

international normative framework. Additional Protocol 1 to the 1949 Geneva Conventions and 

the 2006 International Convention for the Protection of All Persons from Enforced Disappearance 

(the Disappearance Convention) explicitly recognize that the families of missing persons have a 

right to know the fate of their missing relatives. International practice and jurisdictions have 

confirmed this scope of the right to the truth to the point of enshrining it as a general principle of 

law. As Yasmin Naqvi points out, international norms and practices regarding a right to the truth 

demonstrate ‘the emergence of something approaching a customary right, [which] can [already] 

be discerned as a principle of law deriving from sources at both the international and the national 

levels’.2 In addition to being codified in international conventions, the right to the truth, which 

guarantees the families of missing persons information on the fate and whereabouts of their 

relatives, has been extensively and explicitly acknowledged in resolutions and publications 

adopted by international and European organizations.3 It has also been incorporated in domestic 

legislation.4 A right to the truth on the part of the families of missing persons has also been 

                                                   
1 Nigel Biggar, ‘Making Peace or Doing Justice: Must We Choose?’ in Nigel Biggar (ed), Burying the Past: Making 

Peace and Doing Justice After Civil Conflict (Georgetown University Press 2001) 12.  
2 Yasmin Naqvi, ‘The Right to Truth in International Law: Fact or Fiction?’ (2006) 88 International Review of the 

Red Cross Volume 245, 267–8. See also Juan E. Mendez, ‘The Right to Truth’ in Christopher C. Joyner (ed), Reining 

in Impunity for International Crimes and Serious Violations of Fundamental Rights: Proceedings of the Siracusa 

Conference 17–21 September 1998 (Erès 1998) 255. 
3 More information on recognition of the right to the truth in UN resolutions and other sources of soft international 

law can be found in Chapter 1, Parts 1.2.4–1.2.5. More information on the recognition of such a right in the Council 

of Europe’s policies can be found in Chapter 3, Part 3.3.1 and Chapter 4, Part 4.3. 
4 The right for the families of missing persons to know the fate and whereabouts of their missing relatives has been 

recognized and regulated, inter alia, in military manuals and national laws of: Argentina, Australia, New Zealand, 

Spain, the United Kingdom, the United States, and Bosnia and Herzegovina, etc. At: UNCHR ‘Study on the Right to 

the Truth – Report of the Office of the United Nations High Commissioner for Human Rights’ (8 February 2006) UN 

Doc E/CN.4/2006/91, para 7 and footnote 8. See also: Law on Missing Persons, arts 3–4. Official citation: Zakon o 

nestalim osobama, Sluzbeni glasnik Bosne I Hercegovine, Broj 50, Godina VIII, 9 Novembra 2004.  
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acknowledged and applied in domestic5 and in international jurisdictions as an autonomous right, 

or at least as a right that derives from other rights.6 

The scope and application of the right to the truth have expanded progressively over time. This is 

unsurprising given that ‘[t]ruth is a concept that is notoriously hard to pin down. It implies 

objective credibility but also requires subjective understanding’.7 Juan E. Mendez has suggested 

what is perhaps the broadest interpretation of this right. He defines the right to the truth as a norm 

of international law that represents a ‘[s]tate obligation to reveal to the victims and society 

everything known about the facts and circumstances of massive and systemic human rights 

violations of the past, including the identity of the perpetrators and instigators’.8 This more broadly 

defined conception of the scope of the right to the truth has not been codified in international 

conventions. Elements of this broader conception have nevertheless been recognized in resolutions 

and publications adopted by international and European organizations9 and have been 

acknowledged and applied in domestic10 and international jurisdictions.11 While the complex 

                                                   
5 Family members’ right to know the fate and whereabouts of their missing relatives has been recognized, inter alia, 

by the Human Rights Chamber for Bosnia and Herzegovina, the Constitutional Courts of Colombia, and the Federal 

Criminal Courts of Argentina. See: The ‘Srebrenica cases’ Selimović and Others [2001-2002] CH/01/8365 et al., 

HRCBiH, Decision on Admissibility and Merits, (7 March 2003), paras 181 and 220(3). The Constitutional Court of 

Colombia has noted that: ‘The satisfaction of the right to the truth means, in the same way, that the rules for granting 

benefits not discriminate against certain crimes. Thus, the rule that the grant of benefits to the release kidnapped 

people, should also extend to the information on the whereabouts of forced missed persons.’ At: Constitutional Court 

of Colombia [2006] Judgment C-370/2006 (18 May 2006), para 3. See also: Eduardo Ferrer MacGregor, ‘The Right 
to the Truth as an Autonomous Right Under the Inter-American Human Rights System’ (2016) 9 Mexican Law Review 

1, 121–139; UN Doc E/CN.4/2006/91, para 23. 
6 Examples of such practice derive from the adjudications of the Inter-American Court of Human Rights (IACtHR) 

and the European Court of Human Rights (ECtHR). More details on the recognition of the right to the truth within 

these jurisdictions can be found in Chapter 1, Parts 1.2.2 and 1.2.3. 
7 Naqvi (n 2) 272. 
8 According to Mendez, the aims of the truth-telling process, and the aims of the state’s obligations regarding the right 

to the truth, comprise a duty to uncover ‘what really happened, why did it happen, and who is directly and indirectly 

responsible.’ At Mendez (n 2) 255; Juan E. Mendez, ‘The Human Right to Truth: Lessons Learnt from Latin American 

Experience with Truth Telling’ in T. A. Borer (ed) Telling the Truths: Truth Telling and Peace Building in Post-

Conflict Societies (University of Notre Dame Press 2006) 117. 
9 More information on the recognition of a broader scope of the right to the truth in UN resolutions and other sources 

of soft international law can be found in Chapter 1, Part 1.3. More information on the recognition of a broader scope 

of the right to the truth in the Council of Europe’s policies can be found in Chapter 3, Part 3.3.2, and Chapter 4, Part 

4.4. 
10 The Constitutional Court of Colombia has noted that ‘[t]he eradication of impunity for the offence of forced 

disappearance is in the interests of society as a whole. To satisfy this interest, it is necessary to know the whole truth 

about the events, and that the corresponding individual and institutional responsibilities be recognized. To this end, 

both the interest in knowing the truth and the attribution of individual and institutional responsibilities for the facts 

exceeds the sphere of the individual interest of the victims. To the contrary, they constitute real general and prevailing 

interests under article 1 of the Constitution.’ At: Constitutional Court of Colombia [2003] Judgment T-249/03 (21 

May 2003), para 15. The Constitutional Court of Colombia has further noted that: ‘The right of the victims to know 

the truth means that the responsible declare, freely and voluntarily, the facts relating to all crimes he committed as a 
member of illegal armed group. The omission or concealment of crimes should result in the inability to give the benefit 

of the alternative penalty. This is because such actions are clearly contrary to the protection of the rights of victims 

and reconstruction of historical truth and memory.’ At: Constitutional Court of Colombia [2006] Judgment C-

370/2006 (18 May 2006), para 3.  
11 Varnava and Others v Turkey ECHR 2009-V, paras 145 and 148; Šilih v Slovenia App no 71363/01 (ECtHR, 09 

April 2009), para 157; El-Masri v the Former Yugoslav Republic of Macedonia ECHR 2012-VI (13 December 2012), 
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nature of what the truth entails has enabled expansion of the scope and application of the right to 

the truth, it has simultaneously resulted in different regulations in international policies, norms and 

practices regarding the scope and application of the right to the truth when that right guarantees 

more than a right on the part of the families of missing persons to know the fate and whereabouts 

of their missing relatives. This varied regulation of the right to the truth as a concept that is 

important both to victims and to society as a whole necessitates comprehensive interpretation of 

the right to the truth and the context in which it has been regulated outside of the sources of hard 

international law on human rights and humanitarian law. 

As mentioned above, there are often significant barriers to carrying out justice in contexts of 

military and political turmoil. In very general terms, legal scholars describe ‘transitional justice’ 

(TJ) as being ‘concerned with how societies emerging from conflict or from repressive rule address 

the legacy of past violations of human rights and international humanitarian law’.12 This suggests 

that the primary mandate for pursuing TJ processes lies with domestic authorities. However, 

history has shown that on many occasions states emerging from conflict have been forced to work 

with broken systems. It is therefore unsurprising that post-conflict countries whose systems have 

been destroyed require assistance, guidance, and encouragement by international and regional 

organizations in the pursuit of a post-conflict transition to democracy. International and regional 

organizations play a role in transitions to democracy by encouraging, assisting and monitoring 

domestic authorities as they reform their countries’ legislative and institutional capacities and 

frameworks towards the protection of and respect for human rights and the rule of law. The 

administration of the related mandates of international and regional organizations is accomplished 

largely through institutional decision making, where the organizations’ inter-governmental bodies 

adopt policy decisions that identify and address specific problems and/or identify and regulate 

these organizations’ practices with regard to specific countries and societies.13 Unlike traditional 

treaty making, which is governed by the individual interests of the member states of international 

organizations, institutional decision making is governed by the organization and its member states’ 

shared interest in preserving democracy and democratic values. The administration of the 

mandates of international and regional organizations through institutional decision making is thus 

crucial for administering post-conflict transitions to democracy through enforcing guarantees 

                                                   
paras 191–193; Bamaca Velasquez v Guatemala IACHR Series C No 70 (25 November 2000), para 197. For more 

details, see Chapter 1, Part 1.3. 
12 Nekane Lavin, ‘A Human Rights-Based Approach to Truth and Reconciliation’ in Wilton Littlechild and Elsa 

Stamatopoulou (eds) Indigenous Peoples’ Access to Justice, Including Truth and Reconciliation Processes (Institute 

for the Study of Human Rights, Columbia University 2014) 228. See also Ruti G. Teitel, ‘Transitional Justice 
Genealogy (Symposium: Human Rights in Transition)’ (2003) 16 Harvard Human Rights Journal 69. 
13 For more details on institutional decision making and the law-making capacity of international organizations, see: 

Ramses A. Wessel, ‘Institutional Lawmaking: The Emergence of a Global Normative Web’ in Catherine Brölmann 

and Yannick Radi (eds) Research Handbook on the Theory and Practice of International Lawmaking (Edward Elgar 

Publishing 2016) 179–199; Pierre Klein, ‘International Organizations or Institutions, Decision-Making Process’ in 

Max Planck Encyclopedias of International Law [MPIL] (Oxford University Press 2015). 
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related to the protection of human rights, respect for the rule of law, and the promotion and 

application of democratic values.14  

This institutional decision making on the part of international and regional organizations has the 

capacity to contribute to establishing principles in international law.15 Because this institutional 

decision making is guided by a shared interest in democracy, and because it often requires further 

state action, it can provide evidence for the existence of a general practice that is commonly 

accepted as law. This is confirmed in the recent literature and in recent work by the International 

Law Commission, which recognize that institutional decision making in international 

organizations provides evidence for state practice regarding concepts in international law.16 As 

Wessel points out, institutional lawmaking ‘is not just about clearly legally binding decisions of 

international organizations; it may very well be about an acceptance of rules and standards because 

there is simply nothing else and the rules need to be followed in order for states to be able to play 

along.’17 This recognition may indicate that the institutional decision making and practices of the 

international and regional organizations in assisting and monitoring societal post-conflict 

transition can contribute to the recognition and development of both TJ and the right to the truth 

as principles in international law.   

For a long time, the concept of TJ stood for delivering justice in times of (or following) radical 

political change. In recent times, the concept has undergone a transformation from a ‘purely’ 

retributive concept based on processes of criminal prosecution to a more complex and inclusive 

socio-legal process of democratizing post-conflict societies as a whole. The scope and application 

of TJ has shifted from exclusive international criminal justice to being ‘associated with the more 

complex and diverse political conditions of nation-building’18 to be achieved through healing 

(post-)conflict societies and incorporating democratic values, the rule of law, and peace and 

reconciliation.19 This development resulted from the recognition in international practice and in 

the literature that criminal justice – while being crucial and necessary to post-conflict transition 

                                                   
14 UNSC ‘The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies – Report of the Secretary 

General’ (12 October 2011) UN Doc S/2011/634, paras 7–8, 32; UNHRC Res 12/11 (12 October 2009) UN Doc 
A/HRC/RES/12/11, preamble and para 2; UNHRC Res 21/15 (11 October 2012) UN Doc A/HRC/RES/21/15, 

preamble; UNCHR Res 2005/81 (21 April 2005) UN Doc E/CN.4/RES/2005/81, preamble; UNCHR Res 2005/70 

(April 20 2005) UN Doc E/CN.4/RES/2005/70, preamble; UNSC Res 1606 (20 June 2005) Un Doc S/RES/1606, 

preamble; UNSC Res 1645 (20 December 2005) UN Doc S/RES/1645, preamble; UNHRC UNHRC ‘Special 

Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees of Non-Recurrence’ (26 September 2011) 

UN Doc A/HRC/18/L.22, para 1; UNSC Res 1625 (14 September 2005) UN Doc S/RES/1625 (2005), preamble and 

paras 2–3, 7, 11; UNSC Res 1639 (21 Nov 2005) UN Doc S/RES/1639.  
15 Wessel’s take on institutional decision making seems to imply support for this argument. See: Wessel (n 13). 
16 UNGA ‘Report of the International Law Commission on the Work of Its Seventieth Session’ (2018) Un Doc 

A/73/10, para 66, at: Conclusion 12, see together with Conclusion 6(2) and Conclusion 10(2); Jed Odermatt, ‘The 

Development of Customary International Law by International Organizations’  (2017) 66 International and 

Comparative Law Quarterly 2, 491–511; S. D. Murphy, ‘Identification of Customary International Law and Other 
Topics: The Sixty-Seventh Session of the International Law Commission’ (2015) 109 American Journal of 

International Law, 822; Michael Wood, ‘The Evolution and Identification of the Customary International Law of 

Armed Conflict’ (2018) 51 Vanderbilt Journal of Transnational Law 727, 727–736. 
17 Wessel (n 13) 184. 
18 Teitel (n 12) 77. See also Martha Minow, Between Vengeance and Forgiveness (Beacon Press 1998). 
19 Teitel (n 12) 77. 
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processes – cannot establish sustainable peace and reconciliation or historical records of the violent 

events of the past on its own.20 Achieving such results also requires the acknowledgment, 

participation, contribution, and satisfaction of the needs of the victims and of civil society as a 

whole,21 which is where the mandates of (international) criminal justice reach their limits.22  

This is why contemporary transitional justice ‘has more flexibility to focus on and address 

systematic, non-individual problems. It can also legitimately address a broader range of human 

rights violations than the narrower set of violations which constitute international crimes’.23 The 

goal of contemporary TJ is individual and social redress. At the lower level, TJ aims ‘to restore 

and protect the dignity of individuals as bearers of fundamental human rights and freedoms’,24 

including the rights of both victims and perpetrators. At the higher level, TJ aims ‘to help recreate 

the bonds of trust between citizens and States, especially through the respect of the rule of law, 

essential for the functioning of a rights-respecting society’.25  

Both concepts, the right to the truth and TJ, have proved changeable over time and/or in different 

circumstances. For this reason, their application requires comprehensive and contextual 

interpretation and subsequent tailor-made action in order to ‘bring the words to life’ and to reveal 

what they mean in practice. The application of these concepts also requires contextual 

interpretation of their interrelatedness since the efficiency of efforts to build and manage peace 

will depend on how these concepts reinforce each other in post-conflict settings. As Naqvi 

observes, the right to the truth ‘could be instrumental to the complex and emerging field of 

transitional justice […]’,26 providing valuable ‘public policy implications recognized at the 

international level’.27 Realizing the objective and efficient public policy implications of the right 

to the truth requires that both concepts be interpreted and implemented in good faith,28 which 

                                                   
20 Edgar R. Aguilera, ‘Truth and Victims’ Rights: Towards a Legal Epistemology of International Criminal Justice’ 

(2013) 6 Mexican Law Review 119, 125. 
21 Jonathan Doak, Victims’ Rights, Human Rights and Criminal Justice (Oxford 2008). 
22 Jonathan Doak, ‘The Therapeutic Dimension of Transitional Justice: Emotional Repair and Victim Satisfaction in 

International Trials and Truth Commissions’ (2011) 11 International Criminal Law Review 263. See also Peter Dixon 

and Chris Tenove, ‘International Criminal Justice as a Transnational Field: Rules, Authority and Victims’ (2013) 7 

The International Journal of Transitional Justice 393, paras 398 and 401–2. Vladimir Petrović, ‘Gaining Trust through 

Facing the Past? Prosecuting War Crimes Committed in the former Yugoslavia in a National and International Legal 

Context’ (2008) 4 CAS Sofia Working Paper Series < 
http://www.cas.bg/uploads/files/Shaken%20Order/V.%20Petrovic.pdf> accessed 23 August 2019.  
23 Jens Iverson, ‘Transitional Justice, Jus Post Bellum and ICL: Differentiating the Usages, History and Dynamics’ 

(2013) 7 The International Journal of Transitional Justice 413, 419–20. 
24 Lavin (n 12) 229. 
25 ibid, 229–30. 
26 Naqvi (n 2) 268. This has been confirmed by UN bodies at UNHRC Res 21/15 (11 October 2012) UN Doc 

A/HRC/RES/21/15, paras 1-3; UNHRC Res 12/11 (12 October 2009) UN Doc A/HRC/RES/12/11, paras 4–5. These 

documents cumulatively confirm the need for a coherent, integrated and contextual approach to post-conflict efforts 
to build peace and deliver justice. This is further confirmed at UNSC Res 1645 (20 December 2005) UN Doc 

S/RES/1645, preamble; UNHRC ‘Special Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees 

of Non-Recurrence’ (26 September 2011) UN Doc A/HRC/18/L.22, preamble; UNSC Res 1625 (14 September 2005) 

UN Doc S/RES/1625 (2005), preamble, para 4. 
27 Naqvi (n 2) 268. 
28 Mendez (n 2) 264. 
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involves interpreting and implementing them ‘in accordance with the ordinary meaning to be given 

to the terms of the [concepts] in their context and in the light of [their] object and purpose’.29 

What practices ought we to consider when assessing whether the object, purpose, and scope of the 

right to the truth have been interpreted and/or implemented in good faith in the context of 

transitional justice processes? In the early 1990s, Europe was confronted with its biggest disaster 

in recent history: the wars in what is now the former Yugoslavia. At the time, Europe could turn 

to the Council of Europe (established in 1949, hereafter the ‘CoE’), a pan-European organization 

well known for its strict stance on human rights, especially with regard to justice for victims. The 

CoE is the oldest political organization in Europe.30 Its activities and mandates derive from its 

establishing values of democracy, human rights and the rule of law and its goal of strengthening 

the political integration of the organization itself and its members. The promotion and protection 

of fundamental rights thus lies at the core of the Council’s decision making and practices. Given 

the breadth of its membership and the ability of its mandates to transcend the European continent, 

the CoE’s institutional decision making is highly relevant to the creation of international and 

European law. The administration of the Council’s mandates to encourage, assist and monitor the 

post-conflict transition of countries and societies in the direction of democracy provides 

substantive evidence for the extent to which state practices in Europe have led to the recognition 

and regulation of TJ and the right to the truth as concepts in international and European norms and 

practices. This context provides fertile ground for examining the interplay between the truth, 

transitional justice, the CoE, and the former Yugoslavia.  

0.1.1  Research hypotheses, questions, and aims  

In view of the development and consequent expansion of the scope and application of the concept 

of TJ and the right to the truth, the main hypotheses of this study are as follows:  

(1) Extensive truth finding, and consequently giving effect to a unselective application of the right to 

the truth, has become a prominent feature of contemporary post-conflict transitions to peace and 
democracy. 

(2) The CoE, as a regional organization particularly known for (and proud of) its mandate to enforce 

guarantees of fundamental rights, has exercised mandates to give effect to the right to the truth to 
its fullest potential.  

These hypotheses define the research questions at the heart of this study. The general research 

question asks: 

How has the CoE addressed the right to the truth in its policies on post-conflict transition and European 

integration? 

To answer this question, this study will consider the following further questions: 

(1) What exactly is the present normative status of ‘the right to the truth’ and ‘transitional justice’?  

                                                   
29 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 UNTS 

331 (Vienna Convention) art 31(1). 
30 Sophie Lobey, ‘History, Role, and Activities of the Council of Europe: Facts, Figures and Information Sources’ 

(2005) available at: <https://www.nyulawglobal.org/globalex/Council_of_Europe.html>. See together with: Sophie 

Lobey, ‘Update: The Council of Europe (2016) available at: 

<https://www.nyulawglobal.org/globalex/Council_of_Europe1.html>. 

https://www.nyulawglobal.org/globalex/Council_of_Europe.html
https://www.nyulawglobal.org/globalex/Council_of_Europe1.html
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(2) How – if at all – have these concepts been applied by the CoE in relation to the Yugoslav Wars?  
(3) What, if anything, has the CoE added to the normative understanding of these concepts?  

To answer the question ‘How – if at all – has the concept of “the right to the truth” been applied 

by the CoE in relation to the Yugoslav Wars?’, this study will address the following sub-questions: 

(1) To what extent – if at all – has the CoE recognized the right to the truth in its policy efforts related 
to Yugoslav and other post-conflict societies? 

(2) What is the scope of the rights deriving from the right to the truth that are recognized and promoted 
by the CoE’s policy efforts in relation to former Yugoslav and other post-conflict societies? 

(3) What is the scope of state duties deriving from the right to the truth that are recognized and 

promoted by the CoE’s policy efforts in relation to former Yugoslav and other post-conflict 

societies? 

In order to answer the question ‘What, if anything, has the CoE added to the normative 

understanding of the concept of “the right to the truth”?’, this study will assess whether the CoE 

has aligned itself with international standards on the right to the truth in its policies on former 

Yugoslav post-conflict societies. In this context, the study will address the following sub-

questions: 

(1) What is the CoE’s most significant contribution to broadening the scope of the right to the truth as 
a fundamental right or principle in European and international law? 

(2) What is the CoE’s most significant failure to apply the contemporary scope of the right to the truth 
as articulated in international soft law? 

(3) What is the CoE’s most significant weakness in regulating the right to the truth as a right or as a 

concept specifically applicable to post-conflict transitions?  

0.2  Research overview 

In addition to this introductory chapter, this study comprises seven main chapters. It concludes 

with a final chapter, in which the research questions are answered in detail.  

Chapters 1 to 3 provide a theoretical framework for the development, scope, and standing of the 

right to the truth in TJ processes and the international normative framework on the right to the 

truth, including the CoE. This theoretical framework, and the analysis that gives it shape, does not 

consider or assess the regulation of the right to the truth in domestic norms and practices. This is 

because the aim of this study is to assess CoE efforts to improve the domestic application of 

guarantees of the right to the truth in post-conflict societies by promoting democratic values 

through its policies while remaining inspired by the normative standing of this right in international 

law. An analysis of the degree to which such efforts on the part of the Council have payed off 

domestically is beyond the scope of this research.   

Chapter 1 aims to define and delineate the scope and application of the right to the truth in the 

international normative framework on human rights. It elaborates on the right to the truth in its 

capacity both as an explicitly codified right (also exploring its scope in this regard) and as a 

principle that, even where not explicitly codified in international conventions, can been identified 

within the sources of international norms and practice. In this latter capacity, the right to the truth 

has a broader scope with regard to past crimes and gross violations of human rights and with regard 

to guaranteeing contextual truth to all victims and victimized communities as beneficiaries, rather 

than solely to the families of missing persons.  
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Chapter 2 aims to position the right to the truth as a concept that is particularly applicable and 

relevant to the context of post-conflict processes of societal transition to democracy and peace. In 

order to achieve this, the chapter elaborates primarily on the historical development and expansion 

of the concept of TJ. The right to the truth did not play a meaningful role in the early formation of 

the concept of TJ, which originally hinged mainly on the retributive concept of the delivery of 

justice. Over time, TJ processes incorporated a restorative, victim-oriented approach to delivering 

post-conflict justice. Following the development of the concept of TJ, Chapter 2 addresses the 

ways in which the right to the truth might be positioned within the current scope of TJ, while 

simultaneously assessing the ways in which contemporary applications of TJ processes may 

contribute to extending the scope of the right to the truth.  

Chapter 3 then shifts the focus to the main actor of interest in this study. It applies the results of 

Chapters 1 and 2 to the context of the political mandates of the CoE. This chapter provides an 

analysis of the Council’s understanding of the concepts of TJ and the right to the truth, as well as 

of the role of the right to the truth within TJ processes, as promoted in the Council’s establishing 

and political documents. This chapter aims to demonstrate that the Council has promoted the 

values of contemporary TJ in its establishing documents and has further supported such values in 

its political documents. It then goes on to analyse the Council’s territorially unspecific policies in 

the search for hints regarding the Council’s stance on the right to the truth. The chapter 

demonstrates how, through its efforts and mandates to export values of democracy and peace, the 

Council has recognized and promoted the values and application of TJ and the right to the truth. 

By simultaneously analysing the Council’s explicit and implicit references to and normative 

application of TJ values and the right to the truth, this chapter provides a comprehensive 

understanding of the Council’s perception of these concepts in the absence of related specialized 

CoE strategies. The main purpose of analysing the Council’s explicit and implicit indications of 

the normative standardization of these concepts, especially the right to the truth, is to understand 

the importance and value that the CoE ascribes to the right to the truth in those of its policies that 

apply to post-conflict transitions, and hence to assess the Council’s efforts to promote the 

application of a guarantee of the right to the truth in domestic post-conflict circumstances. 

As already noted, much of the Council’s role as a promotor and protector of human rights derives 

from and relies on the mandates of the Council’s inter-governmental bodies and their institutional 

decision making, through which they regulate in further detail, but in a broader context, the 

application of human rights that are (or are not) explicitly regulated in the European Convention 

of Human Rights (ECHR). It is thus unsurprising that the European Court of Human Rights 

(ECtHR) refers to and makes use of policies adopted by the CoE’s Committee of Ministers (the 

CoM) and the CoE’s Parliamentary Assembly (the PACE) in its adjudications. In this context, the 

decision making of the Council’s inter-governmental bodies is relevant to the Council’s role in 

enforcing the protection of human rights through the adjudications of the ECtHR. This is yet 

another way in which the decision making of the CoE contributes to developing state practice on 

protecting human rights and the general acceptance of such practice as law. The contribution of 

the Council’s policies to the practical application of human rights guarantees regulated by the 
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ECHR is particularly relevant to enforcing guarantees of the right to the truth, as the latter is not 

explicitly regulated as an autonomous right in the Convention. It can therefore be expected that 

the Council’s efforts to practically apply as many guarantees of the right to the truth as possible 

within its normative framework will benefit from an analysis that exhaustively delineates the 

implications of the right to the truth in the CoE’s policies.  

Chapter 4 serves as a bridge between the theoretical chapters and the empirical chapters of this 

study. It analyses the extent to which the CoE has acknowledged the right to the truth and the 

extent to which it has defined its scope as a fundamental right and a concept in TJ processes in the 

context of post-conflict transition in the former Yugoslavia. This chapter follows the structure of 

the previous chapters, especially Chapters 1 and 3. Substance-wise, insofar as it analyses aspects 

of the right to the truth, it stands alongside earlier chapters that define the theoretical framework 

of the book. Methodology-wise, however, the chapter provides an interpretation of (and 

argumentation concerning) the Council’s documents, specifically addressing post-conflict 

transition in former Yugoslav societies. The sources relied on in this chapter and the contextual 

interpretation of these sources place this chapter alongside the case study section of this book. The 

dual nature of this chapter makes it a suitable bridge between the theoretical sections and the 

empirical sections of the text.  

The contextual interpretation provided in this chapter (and in the subsequent analyses of case 

studies) offers an assessment of the context in which specific standards have been imposed within 

specific CoE policies. This contextual analysis rarely looks beyond the specific policy in which a 

standard has been imposed. Instead, when the scope and application of a standard imposed in a 

CoE policy is not sufficiently explicit or clear, I examine the positioning of that standard within 

the specific policy document in which it is imposed and at the correlated standardization provided 

within the policy document in question. Based on this assessment of the context in which the CoE 

has imposed an otherwise unclear standard, I interpret the scope and application that the CoE 

intended for the particular standard. 

Chapters 5 to 7 provide case study analyses. The case studies provide details on the ways in which 

the CoE has recognized and promoted the right to the truth, along with the models used to do so. 

It also provides details on the scope of this right in the context of post-conflict transitions in former 

Yugoslav societies. Such details are delineated by examining the duties imposed by the Council 

on former Yugoslav societies – duties that, as earlier chapters show, derive from the broader 

conception of the right to the truth at work in the current international normative framework. 

Chapter 5 analyses the Council’s take on the duty to investigate as an element of the right to the 

truth. Chapter 6 elaborates on hints provided by the Council in its political documents on former 

Yugoslav societies regarding the duty to fight impunity as an element of the right to the truth. 

Finally, Chapter 7 analyses the Council’s take on the duty to preserve memory as an element of 

the right to the truth.  

The discussion chapter then closes the study by providing answers to the research questions, 

identifying lessons that may be learned from the study, and suggesting models for improving 
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existing CoE regulations and applications of the right to the truth as a concept that is particularly 

applicable to post-conflict transitions to peace, democracy, and European integration.     

0.3  Methodology 

This study provides a legal theoretical analysis of the development and scope of the right to the 

truth within TJ processes, along with the measures that are necessary for giving effect to this right, 

both in general and in the context of post-conflict transition processes in the former Yugoslavia. 

The study also offers qualitative comparative analysis of the existing normative structures that 

regulate the right to the truth in post-conflict contexts.   

0.3.1  Selection and interpretation of sources  

The normative analysis in this research study was conducted through the contextual interpretation 

of relevant international and European norms and practices. As already mentioned, this study does 

not analyse domestic (national and local) norms and practices. In an attempt to provide effective 

normative analyses in accordance with the standards of interpretation provided by the Vienna 

Convention of the Law of Treaties,31 the study applies traditional legal methods of interpretation 

and qualitative document analysis.  

This research study does not intend to determine the extent to which the norms and practices of 

the CoE have produced effects on the ground. It instead aims to assess the Council’s efforts to 

effectively regulate the concepts of TJ and the right to the truth. When a bottom-up approach to 

assessing the efficiency of European and international policies on the ground is hard or impossible 

to administer, a top-down approach to assessing the efficiency of international and European 

policies is required. We can therefore ‘predict’ the capacity of the Council’s policies to produce 

practical effects when it comes to administering protection for the right to the truth by analysing 

the level of clarity and coherence of the Council’s decision making on the right to the truth. It is 

for this reason that this study does not analyse domestic (national or local) norms and practices 

that have been adopted in the context of TJ processes in the former Yugoslavia. 

As will be demonstrated throughout the monograph, both the international normative framework 

and the CoE’s documents provide ambiguous or obscure guidance regarding the scope and 

application of the right to the truth as a fundamental right and principle of TJ. For this reason, the 

relevant sources of international law and the relevant CoE documents in this study are ‘interpreted 

in good faith in accordance with the ordinary meaning to be given to the terms of the [documents] 

in their context and in the light of [their] object and purpose’.32 The interpretation models applied 

in this study consider both working and final versions of the documents of interpretation so as to 

reveal which standards have been altered and which have been confirmed in the adopted version. 

They also draw on subsequent documents and other sources related to the documents analysed in 

this study. Finally, the interpretation takes into consideration the aims of these documents, 

including in particular the categories of victims and criminal activities of the past that the relevant 

documents were intended to address. The interpretation methods used in this study aim to provide 

                                                   
31 Vienna Convention, arts 31(2), 31(3), and 32.  
32 Vienna Convention, art 31(1).  
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contextual information on the full scope of those elements of the right to the truth that have been 

explicitly and implicitly depicted in international norms and in the CoE’s policies on post-conflict 

transition.  

In elaborating on the scope and definition of the right to the truth in international norms and 

practices, Chapter 1 provides a normative analysis of the relevant international legal framework, 

including sources of both hard and soft international law, and reviews the most notable regional 

and national case law. Following the rules of Article 38 of the Statute of the International Court of 

Justice on the sources of international law,33 the normative analysis in Chapter 1 provides a 

contextual interpretation of international treaties and conventions, customary international law, 

and judicial decisions in international, regional, and (when necessary) national jurisdictions.  

Where applicable, the analysis also considers highly regarded academic writings. The analysis in 

Chapter 1 further considers UN policy documents as sources of soft law. Where applicable, the 

study also considers documents, reports, and amicus curiae by inter-governmental and non-

governmental organizations. Sources of soft law play a crucial role in this research, as the majority 

of argumentation relies on analysis of sources of soft international and European law. Even though 

these legal sources do not oblige states or establish legal duties, they provide states with substantive 

guidance in regulating and delineating legal concepts and institutions. Hence, they often instigate 

and manifest state practice regarding concepts and principles in international and European law. 

For this reason, these sources are regularly used by national, regional and international courts and 

tribunals – including human rights jurisprudence – in their deliberations and in applying their law-

making mandates. Sources of soft international and European law ultimately impose moral and 

political duties on states and can contribute to the establishment of hard legal duties, possibly 

becoming hard law themselves. 

In elaborating on the development and scope of the concept of transitional justice and the 

positioning of the right to the truth in such processes, the analysis in Chapter 2 mainly reviews the 

existing literature on the issue. Occasionally, the analysis provides a review and contextual 

interpretation of sources of international and European soft law, again mainly including UN 

documents, which are used to support the relevant academic argumentation. 

In elaborating on the Council’s standardization regarding the scope and definition of TJ and the 

right to the truth, Chapters 3 to 7 provide a detailed qualitative analysis of the CoE’s policy 

documents, primarily those adopted by the Committee of Ministers (CoM) and the Parliamentary 

Assembly (PACE), and occasionally those of the Commissioner for Human Rights (CHR). The 

analysis in Chapter 3 also interprets the Council’s establishing documents, primarily including the 

Council’s Statute and the European Convention on Human Rights (ECHR). Occasionally, the 

analyses in Chapters 4–7 refer to the jurisprudence of the ECtHR. This is the case when the Court’s 

jurisprudence has been referred to in the policies of the CoM or the PACE. In such cases, the 

analysis addresses the context in which the CoM or the PACE have referred to the ECtHR and its 

                                                   
33 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) 33 UNTS 

993, art 38(1). 
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jurisprudence, on the basis of which I assess whether their intention was to imply a broader scope 

and application of the right to the truth in line with the adjudications of the ECtHR. Where 

necessary, I recall the analysis of Chapter 1 on ECtHR jurisprudence relevant to delineating the 

scope and application of the right to the truth. 

As noted above, the work of the CoM and the PACE represents a solid indication of the Council’s 

role as an exporter of democratic values in post-conflict societies. The Committee of Ministers is 

the decision-making body of the Council. The Committee’s role in TJ processes is to make 

decisions within the Council and to be actively involved in implementing the CoE’s decisions and 

resolutions. The Committee is also actively involved in assisting post-conflict countries in their 

pursuit of TJ and peace processes, including through monitoring34 and helping domestic actors to 

abide by the ECHR and other conventions and agreements governing the specific country of 

interest to the policy of CoM.35  

The Parliamentary Assembly is a so-called ‘deliberative’ body of the Council. The Assembly 

debates matters of interest to the CoE and then ‘present[s] its conclusions, in the form of 

recommendations, to the Committee of Ministers’.36 The Assembly’s role is to initiate and monitor 

the exporting of CoE values through pressing, consulting and advising the CoM.37 This role 

positions the PACE as an advisor to the CoM, as an important instigator for implementing the 

Council’s decision-making mandate, and as a consultant and controller in exporting the Council’s 

establishing values of democracy, peace, human rights, and the rule of law. The PACE plays a 

valuable role, both directly and through empowering the mandates of the CoM, in enforcing 

cooperation with (or the provision of assistance to) post-conflict countries so as to enable them to 

comply with their commitments and obligations under international law.  

The Commissioner for Human Rights contributes to the practical implementation of the CoE’s 

values by conducting visits to the Council’s member states and candidate member states, with the 

aim of conducting studies and issuing reports on the situation regarding respect for democratic 

values and human rights domestically.38 The Commissioner relies primarily on resolutions and 

other policies issued by the PACE and the CoM to provide a legal basis and standards for assessing 

the situation with regard to domestic human rights protection. For this reason, and because the 

Commissioner’s reports are mainly relevant to analysing the practical application of the CoE’s 

                                                   
34 Council of Europe, European Commission for Democracy through Law (Venice Commission) ‘Opinion on the 

Implementation of the Judgments of the European Court of Human Rights’ (18 December 2002) Opinion No. 
209/2002. CDL-AD 34; Statute of the Council of Europe (adopted 5 May 1949, entered into force 3 August 1949) 1 

ETS (CoE Statute), art 15(a). 
35 Bernadette Rainey, Elizabeth Wicks, and Clare Ovey, Jacobes, White and Ovey: The European Convention on 

Human Rights (6th edn, Oxford University Press 2014); CoE Statute, art 15. 
36 The PACE ‘may discuss and make recommendations upon any matter within the aim and scope of the Council of 
Europe’, CoE Statute, arts 22–23(a). Also in Philippe Sands Q.C. and Pierre Klein, Bowett’s Law of International 

Institutions (6th edn, Sweet & Maxwell, and Thomson Reuters Ltd. 2009) 165, para. 6-014. 
37 More precisely, ‘[i]t shall debate matters within its competence under [the CoE] Statute and present its conclusions, 

in the form of recommendations, to the Committee of Ministers.’ At CoE Statute, art 32. See also Sands and Klein (n 

36).  
38 Rainey et al. (n 35) 15. 
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standards, values and policies on the ground (which analysis goes beyond the scope of this 

research), the reports and studies issued by the Commissioner for Human Rights will only be used 

for analyses in this study insofar as they add standards for the policies of the PACE and the CoM.   

It is clear from the above that the PACE and the CoM, while supported by the Commissioner for 

Human Rights, play a key role in post-conflict democratization processes and in developing 

European and international norms and practices that are relevant to establishing and sustaining 

democratic values, the protection of human rights and the rule of law. Even though their efforts 

are not legally binding39 on domestic authorities, their political and managing soft power is a 

driving force for the CoE’s policies on post-conflict societies and for the CoE’s soft power to 

export democratic values to such societies. Hence, analysing PACE and CoM policies can help to 

paint a legitimate and detailed picture of the Council’s efforts to enforce democratic values and 

human rights in post-conflict societies.    

0.3.2  Selection and analysis of country case studies 

The societies of the former Yugoslavia suffered tremendous war-related civilian losses, including 

extensive disappearances. Nevertheless, ‘[a]lthough the facts regarding the number of victims in 

the 1990s wars are [as of] now known, even as much as 27 years after the beginning of the wars, 

not a single state from the former Yugoslavia has created a nominal list of their human losses’.40 

This suggests that there has been a reluctance on the part of domestic authorities and political 

actors to promptly acknowledge (let alone resolve) the issue of missing persons and may indicate 

the international community’s and the CoE’s failure to have effectively exported the relevant 

values and standards regarding the right to the truth to the former Yugoslav context.  

Victims and inhabitants of the former Yugoslavia have expressed a need to know the truth about 

the fate of the missing persons and the violent past of their respective societies. This was made 

evident in the initiative to establish a Regional Commission Tasked with Establishing the Facts 

about All Victims of War Crimes and Other Serious Human Rights Violations Committed on the 

Territory of the Former Yugoslavia from 1 January 1991 to 31 December 2001 (Initiative for 

RECOM). The Initiative for forming RECOM and the determination of the Commission’s 

mandates were carried out in meetings with representatives of different sectors of former Yugoslav 

societies, including victims, religious groups, the civil sector, and governing structures. As a junior 

expert in law and transitional justice, in 2010 I attended thematic discussions and panels that were 

relevant to defining the scope and nature of the truth to be sought and established through the 

implementation of RECOM’s mandates. These discussions with experts and consultations with 

victims and representatives of victimized communities of the Yugoslav conflicts41 revealed that 

issues related to the scope and nature of the truth to be established through the work and mandates 

                                                   
39 Sands and Klein (n 36) 164–165, paras 6-012–6-014. 
40 Natasa Kandic, ‘On the Topic of International Commissions: RECOM Is the Priority’ (Koalicija za Rekom Feb 

2019) <http://recom.link/on-the-topic-of-international-commissions-recom-is-the-priority/>.  
41 Such meetings were part of the process of drafting the statute and the mandate of RECOM. Recordings of these 

meetings are available at the office of the Humanitarian Law Center in Belgrade and/or in Prishtina.  

http://recom.link/on-the-topic-of-international-commissions-recom-is-the-priority/
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of the Commission were of great interest to victims and harmed communities. Establishing 

contextual truth about the conflicts was explicitly requested as a minimum standard for the 

Commission’s mandate. The question of the scope of the contextual truth to be established by the 

Commission was a particularly problematic issue, as different victimized communities expressed 

different needs in this regard.  

The importance for Yugoslav victims of being able to know the (contextual) truth about the 

suffering caused in the conflicts in the region has been further confirmed through academic 

surveys. Parmentier and Weitekamp (2014) have found that 77% of Serbian victims identified 

truth-finding as their most preferred reparation measure42 and that 50.6% of these identified the 

acknowledgment of victim suffering as another highly important reparative measure.43 43.1% of 

respondents also favoured knowing why those who had caused their suffering acted as they had, 

and 41.4% of respondents favoured memorializing what happened,44 confirming that establishing 

contextual truth and guaranteeing a broad scope for the right to the truth are of central importance 

to victims and to reconciliation processes in the former Yugoslavia.45  

Parmentier and Weitekamp conclude that, ‘taking into consideration that one of the major 

obstacles to the process of dealing with the past today is the continued denial of war crimes, as 

well as multiple and contradictory versions of the truth, truth-seeking has been seen by many as 

absolutely crucial to set the foundations of a shared future for the citizens of Serbia and other 

countries of former Yugoslavia’.46 It is therefore fitting to focus on former Yugoslav societies 

when assessing the Council’s efforts to export the values and standards of contemporary TJ and 

the right to the truth to the context of TJ processes in the former Yugoslavia. 

The selection of Serbia, Kosovo,47 and Bosnia and Herzegovina (BiH) as representative societies 

of the former Yugoslavia is not random. When looking at those of the Council’s policy documents 

that are of interest to this research,48 it is clear that the issues that are relevant to this study have 

                                                   
42 Stephan Parmentier, Mina Rauschernbach and Elmar Weitekamp, ‘Repairing the Harm of Victims after Violent 

Conflict: Empirical Findings from Serbia’ International Review of Victimology 20 (2014) 85, 92.  
43 Acknowledgment of the victims’ suffering came second – after the need for truth-finding – with 50.6% of Serbian 
victims preferring this option. At Parmentier (n 42) 92. 
44 ibid, 92. 
45 In response to the results of their survey, Parmentier, Rauschenbach, and Weitekamp conclude that ‘respondents 

had a clear preference for truth, whether in terms of establishing facts or acknowledgment in a broader sense (including 

memorialisation in particular), as well as knowing the reasons for what happened.’ ‘The need for establishing the truth 

has been widely acknowledged and pushed for in both, private and public sector in Serbia’, Parmentier (n 42) 93; 

Stephan Parmentier and Elmar Weitekamp, ‘Punishing Perpetrators or Seeking Truth for Victims: Serbian Opinions 

on Dealing with War Crimes’ in Dawn L. Rothe, James D. Meernik and Thordis Ingadóttir (eds), The Realities of 

International Criminal Justice (Martinus Nijhoff Publishers 2013) 55. For more on the preference for truth expressed 

by victims of war-related crimes, not limited to the former Yugoslav conflicts, see Biggar (n 1) 8; Henkin’s report in 

Paige Arthur, ‘How “Transitions” Reshaped human rights: A Conceptual History of Transitional Justice’ (2009) 31 

Human Rights Quarterly 321, 355–6; Simon Robins, ‘Challenging the Therapeutic Ethic: A Victim-Centered 
Evaluation of Transitional Justice Process in Timor-Leste’ (2012) 6 The International Journal of Transitional Justice 

83. 
46 Parmentier and Weitekamp (n 45) 55. 
47 In this study, the status of Kosovo will be treated consistent with UN Resolution 1244 on the status of Kosovo. 
48 Further information on the selection of documents for analysis in this study can be found earlier in the text. See 

subsection ‘Selection and interpretation of sources’. 
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been topics of interest to the CoE with regard to these three societies almost by default. The 

Council has largely avoided addressing these issues in its policy documents on Croatia, 

Montenegro, North Macedonia,49 and Slovenia. This should come as no surprise given that the 

most drastic civilian losses caused by war-related disappearances were suffered by communities 

in Serbia, Bosnia, and Kosovo. Normative analysis of the Council’s documents and policies 

regarding these countries provides an interpretation of (and argument regarding) the 

standardization imposed by the Council with regard to giving effect to the right to the truth in each 

of these societies separately, which lays the ground for comparative conclusions aimed at 

illustrating the CoE’s strengths and weaknesses when exporting the values of TJ and the right to 

the truth in post-conflict circumstances.   

0.4  Output and relevance of the study 

The research output of this study is multi-layered. The study provides an elaborate normative 

framework for (and an updated definition of) the contemporary scope of both TJ and the right to 

the truth, the latter of which is considered an element of the former. The study then offers 

reflections on the Council of Europe’s take on and standardization of the right to the truth and the 

concept of TJ.  

The first output is relevant because it provides a comprehensive analysis of the contemporary 

scope and positioning of the right to the truth as both a fundamental right in international law and 

a concept in TJ processes. While the academic community has shown interest in analysing the 

right to the truth both as an emerging principle in international law50 and as a concept within TJ 

processes,51 the literature has been somewhat selective in addressing these two aspects of the right 

to the truth separately. While legal academic writing mainly addresses the right to the truth as a 

principle of international law, the sociological and socio-legal literature analyses this right as a 

concept emerging within TJ processes. This study addresses both aspects of the right to the truth 

simultaneously, helping to establish a comprehensive contextual understanding of the right to the 

truth as both a principle of international law and a concept in TJ processes.  

The second output is relevant from an academic standpoint. This is because this study interprets a 

somewhat systematized normative framework with regard to the Council’s recognition of the right 

to the truth and its understanding of its scope in TJ processes. When positioning TJ and the right 

to the truth within the Council’s policies, the analysis distinguishes between the Council’s more 

explicit but strict recognition of the right to the truth as a fundamental right and its alternative, 

more implicit but broader understanding of its scope as a concept in TJ processes. This study 

contributes to the academic literature on the efforts of the Council of Europe to promote and export 

                                                   
49 Until 2018, this country was referred to as the ‘former Yugoslav Republic of Macedonia’. This name, or simply 

‘Macedonia’, is used in the CoE documents analysed in this study.  
50 Naqvi (n 2) 268; Patricia Naftali ‘Crafting at “Right to the Truth” in International Law: Converging Mobilizations, 

Diverging Agendas?’ (2016) 13 CP 2; Y. Gloria Park, ‘Truth as Justice: Legal and Extralegal Development of the 

Right to Truth’ (2010) 31 Harvard International Review 24. 
51 Mark Freeman, ‘Reconciliation in Times of Transition: The Role of Parliaments and Inter-Parliamentary Bodies’, 

A Policy Briefing Paper, Prepared for the 110th Assembly of the Inter-Parliamentary Union (IPU), Institute for 

democracy and electoral assistance (April 2004) 10. 
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the values of democracy and peace. By providing a detailed analysis of the coherence of the 

Council’s country-specific standardization of the right to the truth, this study reveals existing 

inconsistencies in the Council’s efforts to externalize values and suggests potential models for 

limiting or eliminating such inconsistencies. If pursued, the latter may contribute to improving the 

implementation and legitimation of the CoE’s political mandates in post-conflict societies.  
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CHAPTER 1: The right to the truth as a concept in international norms and practices 

1.1  Introduction  

Guaranteeing the right to the truth is a necessary standard for pursuing post-conflict transition to 

a democratic and peaceful society. It is an unavoidable element of fulfilling the needs and rights 

of victims of war-related crimes and a cornerstone of building public trust in governing structures 

and encouraging reconciliation between groups. It is therefore crucial that the right to the truth be 

regulated and guaranteed by international law in a substantive, clear, and coherent manner. This 

chapter aims to assess whether the international normative framework has guaranteed this much-

needed right to the truth. In order to do so, the chapter interprets the right to the truth’s standing  

in international law.  

The chapter first elaborates on initiatives in international law to establish and define a right to the 

truth as a concept and fundamental right in international norms and practices. This analysis of the 

development of a right to the truth then leads to an elaboration on its contemporary scope in 

international law. In delineating this scope, I identify standards and duties that are crucial for 

giving effect to this right in post-conflict settings. The standards on the right to the truth set out in 

this chapter are not limited to explicitly codified standards for giving effect to the right to the truth 

as a fundamental right. Instead, the chapter differentiates between conceptions in which the right 

to the truth has an explicit but rather limited scope and those in which it has a broader but often 

implied scope.  

This chapter, in a nutshell, depicts the various approaches that international normative bodies have 

taken to the right to the truth. The scope, guarantees, duties and definition of the right to the truth 

interpreted in this chapter will later serve as standards for assessing whether and to what extent 

the CoE mirrors – in its policies towards post-conflict societies – the scope of the guarantees and 

state duties deriving from contemporary regulation of the right to the truth in international law. 

1.2  The development of the right to the truth as a concept in international law  

This part of the chapter provides an overview of the most notable sources of international law that 

have contributed to developing a right to the truth in international law.  

1.2.1  The Geneva Conventions of 1949 

The first explicit codification of the right to the truth was set out in articles 32–33 of the First 

Additional Protocol to the Geneva Conventions of 1949 (Additional Protocol 1).1 The Protocol 

does not explicitly label the right to the truth an autonomous right, but it does indicate that the 

families of missing persons have a right ‘to know the fate of their relatives’2 and establishes this 

                                                   
1 Yasmin Naqvi, ‘The Right to Truth in International Law: Fact or Fiction?’ (2006) 88 International Review of the 
Red Cross Volume 245, 248; Dermot Groome, ‘The Right to Truth in the Fight against Impunity’ (2011) 29 BJIL 175; 

Dermot Groome, ‘The Right to Truth: The Evolution of a Right’ (2015) <https://ssrn.com/abstract=2660889> and 

<http://dx.doi.org/10.2139/ssrn.2660889> accessed 12 January 2017. 
2 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 

International Armed Conflicts (adopted 8 June 1977, entered into force 7 Dec 1978) 1125 UNTS 3 (hereinafter 

‘Additional Protocol 1’), art 32. 
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right as a general principle that precipitates duties and standards related to those who have gone 

missing in armed conflict.  

Based on this guarantee, the Protocol explicitly imposes a duty on the parties to a conflict to ‘search 

for the persons who have been reported missing [and to gather and] transmit all relevant 

information concerning such persons in order to facilitate such searches’.3 Besides providing 

details on the gathering and exchanging of information between state parties, the Protocol provides 

no further details on how the families of the victims shall, in practice, be given access to 

information on what happened to their relatives. The Protocol does not set out a right on the part 

of the beneficiaries in this context to initiate, contribute to, or pursue the right to the truth to which 

they are explicitly entitled. The context suggests that Additional Protocol 1 to the 1949 Geneva 

Conventions leaves it to the will of state parties to decide on the mechanisms to be undertaken in 

enforcing this duty and on the amount of information provided to the beneficiaries of this right.  

1.2.2  The case law of the IACmmHR and the IACtHR 

The literature unanimously agrees that the work of the Inter-American Commission for Human 

Rights (IACmmHR) and the Inter-American Court of Human Rights (IACtHR) on disappearance 

cases provides important guidance for the recognition and regulation of the right to the truth in 

international norms and practices.4 The body of relevant IACtHR case law primarily refers to cases 

of involuntary disappearance caused by state authorities in Latin American societies in the 1970s 

and early 1980s. In addition to deliberating on the factual aspects of involuntary disappearance, 

the IACtHR deliberated on rights that were breached as a consequence of misconduct. The Court 

elaborated in detail on the duties held by states particularly in the period following a forceful 

disappearance. The Court also elaborated on breaches of human rights resulting from failure to 

abide by post-factum state duties. This broad interpretation led to the IACtHR’s recognition of an 

embryonic concept of the right to the truth. 

In its first groundbreaking case, following earlier recommendations of the IACmmHR, the 

IACtHR elaborated on the duty, on the part of states under whose jurisdiction a disappearance has 

occurred, to undertake proper domestic remedies to determine the whereabouts of missing 

persons.5 The IACtHR explicitly set out that such remedies should be decided on a case-by-case 

                                                   
3 Additional Protocol 1, art 33. 
4 Elke Schwager, ‘The Right to Compensation for Victims of an Armed Conflict’ (2005) 4 Chinese Journal of 

International Law 417; Jeremy Sarkin, ‘The Role of Regional Systems in Enforcing State Human Rights Compliance: 

Evaluating the African Commission on Human and People’s Rights and the New African Court of Justice and Human 

Rights with Comparative Lessons from the Council of Europe and the Organization of American States’ (2008) 1 

Inter-American and European Human Rights Journal 199, 203 and 211–2012; Patricia Naftali, ‘Crafting at “Right to 

the Truth” in International Law: Converging Mobilizations, Diverging Agendas?’ (2016) 13 CP; Y. Gloria Park, 

‘Truth as Justice: Legal and Extralegal Development of the Right to Truth’ (2010) 31 HIR 24; Sam Szoke-Burke 
‘Searching for the Right to Truth: The Impact of International Human Rights Law on National Transitional Justice 

Policies’ (2015) 33 Berkeley Journal of International Law 526; Brianne McGonigle Leyh ‘The Right to Truth in 

International Criminal Proceedings: An Indeterminate Concept from Human Rights Law’ in Yves Haeck et al. (eds.) 

The Realisation of Human Rights: When Theory Meets Practice (Intersentia 2014) 298; Groome, ‘The Right to Truth 

in the Fight against Impunity’ (n 1); Groome, ‘The Right to Truth: The Evolution of a Right’ (n 1); Naqvi (n 1).  
5 Velasquez Rodriguez v Honduras IACHR Series C No 4 (29 July 1988), para 62. 
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basis, should be adequate, and should be effective.6 The Court underscored that in cases of 

disappearance, filing a criminal claim was not sufficient; due to its focus on establishing individual 

guilt, such a procedure cannot provide sufficient facts regarding the whereabouts of missing 

persons.7 The Court maintained that the respondent state should properly investigate the violating 

act and the consequences of such misconduct.8 With this, the Court implied a standard according 

to which states on whose territory (or under whose jurisdiction) an involuntary disappearance has 

occurred have an official duty to investigate the matter so as to establish what happened.  

The Court did not explicitly state that such a duty arises from a right to know the truth per se. 

Instead, the Court indicated that the disappearance itself and its effects curtailed the dignity of 

persons and the legitimacy of the rule of law and were interpreted as having breached the values 

of the Convention.9 Based on this interpretation, the Court specified a duty to investigate enforced 

disappearances as an obligation on the state ‘to use the means at its disposal to inform the relatives 

about the fate of the victims and, if they have been killed, the location of their remains’.10 The 

Court implied a right, on the part of the families of the disappeared, to know the fate of their 

missing relatives. The IACtHR case law construed the right to the truth as a right originating in 

the state’s duty to respect the dignity of persons, which grounds a duty to investigate and undertake 

all necessary means to adequately and effectively inform families about the fate and whereabouts 

of their missing relatives. This reasoning suggests that the Court intended to establish a duty to 

investigate or to undertake other measures of official truth finding as a minimum standard for 

guaranteeing the rights of the family members of missing persons. 

The IACtHR further ruled that failure on the part of a state to investigate acts of disappearance 

represented a breach of the right to life, as guaranteed in the ACHR.11 The rights of victims, in this 

context, arise from the state’s duty to provide proper domestic remedies for victims in cases where 

a state has breached its duty to respect the rights guaranteed under the ACHR.12 In this context, 

the Court derived a right to the truth from the right to an effective remedy and the right to life. The 

Court applied its reasoning and interpretation in an argument to the effect that the right to life 

guarantees a right, on the part of the families of missing persons, to obtain information about the 

fate and whereabouts of their missing relatives. Such an interpretation has been groundbreaking 

insofar as it recognizes the need to officially guarantee the families of disappeared persons access 

to the truth about what happened to their relatives.  

In the Gomes Lund case, the IACtHR explicitly acknowledged the right to the truth as a right that 

derives from the right to freedom of thought and expression.13 The Court underscored that state 

                                                   
6 ibid, paras 62–66, 71. 
7 ibid, para 73. 
8 ibid, para 45. See also para 65. 
9 ibid, paras 154–156. 
10 ibid, para 181. 
11 ibid, para 185.  
12 The Court ruled that the state had breached Article 1 of the ACHR as a consequence of its failure to provide an 

effective remedy to the applicants in the case.  
13 Based on Article 13 of the American Convention on Human Rights. At: Gomes-Lund et al. v Brazil Inter-American 

Court of Human Rights Series C No 219 (24 November 2010), para 325(6). 
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responsibilities that derive from the latter include the responsibility not only to protect and 

guarantee a right to seek and receive information but also to protect and guarantee a right to the 

truth.14 It is in this context that the IACtHR has most clearly been inclined to interpret and 

recognize a right to the truth per se (but not necessarily an autonomous right to the truth).  

The interpretations of the IACtHR regarding a right to the truth have been further reclaimed in its 

own case law, in the case law of the European Court of Human Rights (ECtHR),15 and in the 

adjudications of relevant national jurisdictions.16 The IACtHR has created a valuable body of case 

law that serves as a legal basis for recognizing and codifying a right to the truth in international 

law.17 

1.2.3  The case law of the ECtHR 

The ECtHR has contributed to further solidifying acknowledgment of the need, on the part of 

victims’ families, to obtain information on the violations to which they have been subjected. 

Indeed, it has broadened the application of this standard beyond cases of disappearance and beyond 

conflict-related violations. In the Jularić case, the ECtHR ruled that lack of information had 

prevented the applicant from claiming the protection of other rights resulting from the violation of 

her husband’s right to life (here, the applicant was an immediate family member of a victim of 

killing rather than a victim of disappearance).18  

                                                   
14 ibid. 
15 Kaya v Turkey App no 22729/93 (ECtHR, 19 February 1998); Esambayeva and Others v Russia App nos 2660/12, 

2674/12, 65488/12, 24711/13 and 24725/13 (ECtHR, 4 June 2019); Aslakhanova and Others v Russia App nos 

2944/06, 8300/07, 50184/07, 332/08 and 42509/10 (ECtHR, 18 December 2012); Gakayeva and Others v Russia App 

nos 51534/08, 4401/10, 25518/10, 28779/10, 33175/10, 47393/10, 54753/10, 58131/10, 62207/10 and 73784/10 

(ECtHR, 10 October 2013); Khamkhoyeva and Others v Russia App nos 6636/09, 58501/09, 67344/09, 12926/10, 

22170/11, 22311/11, 22946/11, 31184/11, 75319/11 and 34887/12 (28 May 2019); Isayeva v Russia App no 57950/00 

(ECtHR, 24 February 2005); Jularić v Croatia App no 20106/06 (ECtHR, 20 January 2011); Škendzić and Krznarić 

v Croatia App no 16212/08 (ECtHR, 20 January 2011); El-Masri v the Former Yugoslav Republic of Macedonia 

ECHR 2012-VI (13 December 2012). 
16 The ‘Srebrenica cases’: Selimović and Others [2001-2002] CH/01/8365 et al., HRCBiH, Decision on Admissibility 
and Merits, (7 March 2003). 
17 See, inter alia, I/A Court H.R., Case of Velasquez Rodriguez v Honduras (n 5); Rio Negro Massacres v Guatemala 

Inter-American Court of Human Rights Series C No 250 (4 September 2012); Gudiel Alvarez (“Diario Militar”) v 

Guatemala Inter-American Court of Human Rights Series C No 253 (20 November 2012); Contreras et al. v El 

Salvador Inter-American Court of Human Rights Series C No 232 (31 August 2011); Gonzalez Medina and family v 

Dominican Republic Inter-American Court of Human Rights Series C No 240 (27 February 2012); Ticona Estrada et 

al. v Bolivia Inter-American Court of Human Rights Series C No 191 (27 November 2008); Chitay Nech et al. v 

Guatemala Preliminary Objections Inter-American Court of Human Rights Series C No 212 (25 May 2010); 

Massacres of El Mozote and Nearby Places v El Salvador Inter-American Court of Human Rights Series C No 252 

(25 October 2012); Dos Erres Massacre v Guatemala Inter-American Court of Human Rights Series C No 211 (24 

November 2009); Trujillo Oroza v Bolivia Inter-American Court of Human Rights Series C No 64 (26 January 2000); 

Anzualdo Castro v Peru Inter-American Court of Human Rights Series C No 202 (22 September 2009); Gomes-Lund 
et al. v Brazil Inter-American Court of Human Rights Series C No 219 (24 November 2010); Ibsen Cardenas and 

Ibsen Pena v Bolivia Inter-American Court of Human Rights Series C No 217 (1 September 2010); Radilla Pacheco 

v Mexico Preliminary Inter-American Court of Human Rights Series C No 209 (23 November 2009); Pueblo Bello 

Massacre v Colombia Inter-American Court of Human Rights Series C No 140 (31 January 2006), para. 143; Gelman 

v Uruguay Inter-American Court of Human Rights Series C No 221 (24 February 2011). 
18 Jularić v Croatia (n 15). 

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2251534/08%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%224401/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2225518/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2228779/10%22]}
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In the El Masri case, the Court ruled that unlawfully detaining individuals without providing them 

with proper information to prepare their defence and without providing their families with 

information about the detention or effective access to the investigatory procedure amounts to a 

breach of the right to an effective remedy.19 The Court further noted that the authorities have a 

duty to account for the whereabouts of the detained person(s)20 and that ‘the inadequate 

investigation […] deprived the applicant of being informed of what had happened, including of 

getting an accurate account of the suffering he had allegedly endured […].’21 The ECtHR explicitly 

noted that the state’s duty to adequately investigate the circumstances of the applicant’s detention 

impacted, inter alia, ‘the right to the truth regarding the relevant circumstances of the case.’22 It is 

on this occasion and in this context that the ECtHR has most clearly inclined itself towards 

interpreting and recognizing a right to the truth per se, but without acknowledging the autonomous 

standing of this right.  

The ECtHR thus derives the right to the truth from the state’s duty to properly investigate alleged 

violation(s) of the ECHR. The Court characterizes the state’s failure to effectively investigate 

alleged deprivations of liberty and life as a breach of the right to life, the right to an effective 

remedy, the prohibition of torture, and the right to family life.23 The context of the ECtHR’s rulings 

suggests that the Court’s acknowledgement of failure to investigate misconduct as a breach of the 

ECHR indicates that it also recognizes failure promptly to provide information to the families of 

direct victims, and failure to guarantee their right to the truth, as a breach of the Convention.24 As 

Judges Tulkens, Spielmann, Sicilianos, and Keller put it: ‘the Court is implicitly acknowledging 

that the right to the truth has a place in the context of [guarantees deriving from the prohibition of 

torture], although it does not really commit itself to such a finding’.25 

Driven by such case law, the literature suggests that the right to know what happened to family 

members and the duty on the part of states to investigate misconduct resulting in human rights 

violations represent well-established elements of the right to the truth in international law.26  

1.2.4  The Impunity Principles 

Guaranteeing the right to know the fate and whereabouts of missing relatives, as set out in 

Additional Protocol 1 to the 1949 Geneva Conventions, has since been treated as a minimum 

                                                   
19 El-Masri v the Former Yugoslav Republic of Macedonia (n 15), paras 255, 259, 261, 262. 
20 ibid, para 233. 
21 ibid, para 192. 
22 ibid, para 191. 
23 See: Kaya v Turkey; Esambayeva and Others v Russia; Aslakhanova and Others v Russia; Gakayeva and Others v 

Russia; Khamkhoyeva and Others v Russia; Isayeva v Russia; Jularić v Croatia; Škendzić and Krznarić v Croatia; 

El-Masri v the Former Yugoslav Republic of Macedonia (all in note 15). See also: Groome, ‘The Right to Truth: The 

Evolution of a Right’ (n 1) 7–11; Szoke-Burke (n  4) 537. 
24 Similar understanding has been keenly replicated in the judgments of the Human Rights Chamber of Bosnia and 

Herzegovina (HRCBiH). At: The ‘Srebrenica cases’ (n 16). See also: Groome ‘The Right to Truth: The Evolution of 

a Right’ (n 1) 7–8. 
25 El-Masri v the Former Yugoslav Republic of Macedonia (n 15) Joint Concurrent Opinion of Judges Tulkens, 

Spielmann, Sicilianos and Keller, para 3.    
26 Naqvi (n 1). 
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standard for guaranteeing the right to the truth in international law. Firstly, and most explicitly, 

this has been confirmed in the Set of Principles for the Protection and Promotion of Human Rights 

through Action to Combat Impunity (the Impunity Principles) adopted in 1997 and updated in 

2005. The Impunity Principles introduced more detailed regulations regarding both the 

mechanisms to be undertaken to guarantee that immediate relatives receive information on the 

misconduct leading to their suffering and the mechanisms available to them for receiving such 

information based on their right to the truth.27 Even though the Impunity Principles are non-binding 

guiding instruments, they are valuable sources of international norms on the right to the truth and 

have been extensively used and cited by jurisdictions that are relevant for protecting human rights, 

including international criminal tribunals.28 

The 1997 Impunity Principles introduced mechanisms of transitional justice as mechanisms for 

empowering guarantees emanating from the right to the truth.29 These Principles even recognize 

the possibility of giving TJ mechanisms, namely Truth Commissions (TRCs), priority when it 

comes to conducting investigations on gross violations of human rights and International 

Humanitarian Law (IHL).30 The 1997 Impunity Principles impose an explicit duty on states to 

establish commissions of inquiry and to empower them to undertake proper investigations. This 

might suggest that the 1997 Impunity Principles were intended to relieve states of a duty to pursue 

or directly participate in investigating processes for human rights violations themselves. Such an 

interpretation would be false, however. Although the Principles state that establishing TRCs and 

establishing and preserving archives should be given initial priority, their language suggests that 

such priority should be given only ‘if judicial institutions are wanting’.31 The overall context of 

the 1997 Principles seems to suggest that the state has a duty to give effect to truth-finding 

processes while also having a mandate to determine which mechanisms and models of truth-

finding to prioritize. The duty to investigate per se has not been set out as optional.    

The Updated 2005 Impunity Principles, confirming the 1997 Principles, explicitly guarantee 

victims, their families, and (to a certain extent) other interested parties a procedural right to 

participate in the investigating activities of inquiry commissions.32 This suggests that the updated 

                                                   
27 For more details on this, see the following part of this chapter. 
28 Relevant interpretations of the Principles include: UNCHR ‘Question on the Impunity of Perpetrators of Human 

Rights Violations (Civil and Political): Revised Final Report by Mr. Joinet Pursuant to Sub-Commission Decision 

1996/119’ (2 October 1997) UN Doc E/CN.4/Sub.2/1997/20/Rev.1; ‘Independent Study on Best Practices, Including 

Recommendations, to Assist States in Strengthening their Domestic Capacity to Combat all Aspects of Impunity, by 

Diane Orentlicher’ (27 February 2004) UN Doc E/CN.4/2004/88. 
29 For more on the concept of transitional justice and on the role of TJ mechanisms in enforcing guarantees on the 

right to the truth, see Chapter 2 of this monograph. 
30 UNCHR ‘Question on the Impunity of Perpetrators of Human Rights Violations (Civil and Political): Revised Final 

Report by Mr. Joinet Pursuant to Sub-Commission Decision 1996/119 – Annex II’ (2 October 1997) UN 

Doc E/CN.4/Sub.2/1997/20/Rev.1 (hereinafter ‘1997 Impunity Principles’) Principle 4. 
31 ibid.  
32 1997 Impunity Principles, Principles 8–9; UNCHR ‘Report of the Independent Expert to Update the Set of Principles 

to Combat Impunity, Diane Orentlicher, Addendum: Updated Set of Principles for the Protection and Promotion of 

Human Rights through Action to Combat Impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1 (hereinafter 

‘2005 Impunity Principles’) Principles 9–10. More details and arguments on empowering victims to participate in the 

investigating processes are provided later in this chapter. 
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Impunity Principles aim to regulate the practical application of state duties and victims’ rights 

emanating from the right to the truth so to ensure that this right is put into effect.  

The Impunity Principles represent foundational instruments for underscoring the role of judicial 

instances in promoting and enforcing the right to the truth.33 The more specific regulations 

regarding judicial duties and mechanisms for giving effect to the right to the truth are not explicitly 

or clearly linked to the right to the truth per se. The only state duty that is explicitly linked as a 

standard for giving effect to the right to the truth reflects the vagueness of Additional Protocol 1 

to the 1949 Geneva Conventions. It requests that states undertake appropriate measures to comply 

with duties emanating from the right to the truth.34 On a more reassuring note, the overall context 

of the Principles seems to suggest that they imply a notably broader scope with regard to the 

specific activities that states must undertake to fulfil the explicitly established (yet vaguely 

articulated) duty to undertake appropriate measures to give effect to the right to the truth.  

The Principles’ most explicit contribution to regulating the right to the truth in international law 

seems to be their recognition of an explicit and autonomous right to the truth in international law. 

The Principles regulate, with explicit terminology and as a separate category, the imprescriptible 

right on the part of victims and their families to know the truth about the circumstances of the 

violations to which they have been subjected and the inalienable right on the part of the people to 

know the truth about the circumstances of past violent events.35 Hence, another crucial contribution 

of the Principles to the scope and application of this right lies in their introduction of further 

categories of victims who are entitled to guarantees by this right. The Principles explicitly lay 

down that direct individual victims and their families, as well as collectives, have both a need and 

a right to obtain information on gross violations of human rights and IHL.36 Finally, the Principles 

contribute to recognition of the right to the truth as a specific post-conflict right by underscoring 

the interdependent relationship between the values of democracy and peace and the values of 

societal integration and coexistence built on truth and trust. The Principles imply that providing 

proper information about the past to anyone who has been directly or indirectly affected by past 

violations is a crucial precondition for preventing the recurrence of similar violations.37  

1.2.5  United Nations policies and policy documents  

Similar or more explicit details regarding guarantees and duties emanating from the right to the 

truth have been introduced in policy documents of the United Nations (UN). The UN is a central 

actor in promoting the right to the truth as a standard in international law and international 

practices. It has explicitly recognized the right to the truth as an autonomous concept in 

international law, proclaiming an International Day for the Right to the Truth concerning Gross 

                                                   
33 1997 Impunity Principles, Principle 4, together with principles 18–32; 2005 Impunity Principles, Principle 5, 
together with Principles 19–30. More specific details on the scope of the right to the truth introduced by the Impunity 

Principles will follow in the next part of the chapter. 
34 See Principles 2 and 4 of the 1997 Impunity Principles and Principles 3 and 5 of the 2005 Impunity Principles. 
35 1997 Impunity Principles, Principles 1 and 3; 2005 Impunity Principles, Principles 2 and 4. 
36 See Principles 1–3 of the 1997 Impunity Principles and Principles 2–4 of the 2005 Impunity Principles. 
37 Principle 1 of the 1997 Impunity Principles and Principle 2 of the 2005 Impunity Principles. 
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Human Rights Violations38 and appointing a Special Rapporteur on the promotion of truth, justice, 

reparation, and guarantees of non-recurrence.39 The UNGA, several UN Working Groups, the 

Commission on Human Rights, and its successor, the Human Rights Council, have all adopted 

resolutions, principles, and reports to regulate the right to the truth exclusively or in the context of 

addressing and regulating issues related to human rights protection in post-conflict transitions.  

The scope of the right to the truth promoted in UN policy documents has varied, but it is certainly 

broader than the scope of the right recognized in Additional Protocol 1 to the 1949 Geneva 

Conventions. UN bodies adopt a broader interpretation of the standards, rights, duties, and effects 

embedded in the scope of the right to the truth in international law. The UN primarily confirms a 

right on the part of the families of direct victims of gross violations of human rights to know the 

truth about the events that played a role in their victimization.40 This right is explicitly recognized 

as a minimum standard for guaranteeing the right to the truth per se, including when guaranteed 

as an element of the right to remedy and reparation for victims of gross violations of human rights 

and IHL. In the latter context, the UNGA is explicit on the point that victims of gross violations 

of international human rights law and serious violations of international humanitarian law shall be 

guaranteed a right to reparation, where such a right shall guarantee them satisfaction, including 

through investigating, establishing, verifying and publishing the facts regarding their victimization 

and violations of international human rights law and IHL.41  

The scope of the right to the truth, as conceived by the UN, guarantees a right to know the truth 

about past violations on the part of all victims of gross violations of human rights, regardless of 

whether such violations occurred within or as a result of armed conflict42 and regardless of whether 

the identity of the perpetrator(s) is known.43 UN policies further suggest that the right to the truth 

is also to be guaranteed to society as a whole.44 In additionally broadening the scope of the right 

to the truth, the UNGA, the Human Rights Council, and the relevant UN Working Groups 

acknowledge the necessity of guaranteeing beneficiaries of this right contextual information on 

                                                   
38 UNGA Res 65/196 (10 March 2011) Un Doc A/RES/65/196.  
39 UNHRC Res 18/7 (13 October 2011) UN Doc A/HRC/RES/18/7; Basic Principles and Guidelines on the Right to 

a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations 

of International Humanitarian Law, UNGA Res 60/147 (21 March 2006) UN Doc A/RES/60/147 (hereinafter ‘Basic 

Principles’), para 11(c) (see also para 18 together with paras 22(b)–22(c)). 
40 UNGA Res 68/165 (21 January 2014) UN Doc A/RES/68/165, preamble; UNHRC Res 9/11 (18 September 2008) 

UN Doc A/HRC/RES/9/11, preamble; UNHRC Res 21/7 (10 October 2012) UN Doc A/HRC/RES/21/7, preamble; 

UNCHR ‘Report of the Working Group on Enforced or Involuntary Disappearances’ (28 December 1998) UN Doc 

E/CN.4/1999/62; UNCHR ‘Study on the Right to the Truth – Report of the Office of the United Nations High 

Commissioner for Human Rights’ (8 February 2006) UN Doc E/CN.4/2006/91; UNHRC ‘Right to the Truth – Report 

of the Office of the High Commissioner for Human Rights’ (07 June 2007) UN Doc A/HRC/5/7; UN Doc 

E/CN.4/2004/88, para 15ff. 
41 UNGA Res 60/147 (21 March 2006) UN Doc A/RES/60/147, para 11(c), see also paras 18 and 22 together and para 

3(b). 
42 UN Doc A/HRC/RES/21/7, preamble; UN Doc A/RES/68/165, preamble. 
43 Basic Principles, para 9. 
44 UN Doc A/HRC/RES/9/11, preamble; UN Doc E/CN.4/2006/91, para 36; UNHRC ‘Right to the Truth – Report of 

the Office of the High Commissioner for Human Rights’ (21 August 2009) UN Doc A/HRC/12/19. 
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gross violations of human rights and the events that led up to such violations.45 The Basic 

Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross 

Violations of International Human Rights Law and Serious Violations of International 

Humanitarian Law (the Basic Principles and Guidelines on the Right to a Remedy and Reparation), 

adopted in 2005, are particularly explicit in maintaining that victims’ right to satisfaction entails 

guaranteeing verification and disclosure of the facts regarding violations of human rights and IHL, 

including facts about their causes and the context in which they occurred.46  

In accordance with the Impunity Principles, UN resolutions confirm that establishing and 

efficiently managing TRCs and archives represents a relevant model for guaranteeing the right to 

the truth.47 The UN resolutions impose a default priority mandate on the judiciary to pursue a duty 

to investigate, while the restorative mechanisms of TJ are restricted to pursuing a mandate that is 

complementary to the mandate and work of the judicial instances.48 The UN has confirmed the 

interdependent relationship between prosecuting and punishing those responsible for violations 

and guaranteeing the right to the truth.49 In his Report on the right to the truth, the UN’s High 

Commissioner for Human Rights explicitly stipulates that national, hybrid, and international 

judicial proceedings can play a crucial role in upholding the right to the truth.50 The UN has also 

been vocal in underscoring the mutually reinforcing effects of guaranteeing the right to the truth 

and achieving post-conflict transition to peace and democracy.51 Finally, the UN has respected the 

ECtHR’s and the IACtHR’s case law in recognizing the correlation between the right to the truth 

and other fundamental rights, notably the right to an effective remedy, justice, and reparation.52  

1.2.6  The Disappearance Convention of 2006 

As may be expected, the broader interpretation and acknowledgment of the right to the truth in 

international law has been echoed in the further codification of the right to the truth, notably in the 

International Convention for the Protection of All Persons from Enforced Disappearance (the 

                                                   
45 UN Doc A/RES/68/165, preamble; UN Doc A/HRC/RES/9/11, preamble; UN Doc A/HRC/RES/21/7, preamble; 

UN Doc E/CN.4/1999/62; UN Doc A/RES/60/147, paras 22 and 24. 
46 UN Doc A/RES/60/147, paras 22 and 24. 
47 UN Doc A/HRC/RES/9/11, preamble; UN Doc A/HRC/RES/21/7, preamble; UN Doc E/CN.4/1999/62; UN Doc 

A/HRC/12/19; UN Doc E/CN.4/2006/91; UN Doc E/CN.4/2004/88, para 19. 
48 UN Doc A/HRC/RES/21/7, para 4. 
49 UNSC Res 1888 (30 September 2009) UN Doc S/RES/1888, preamble and para 7; UNSC Res 1757 (30 May 2007) 

UN Doc S/RES/1757, preamble; UNSC Res 1625 (14 September 2005) UN Doc S/RES/1625, para 4(d); UNSC ‘The 

rule of law and transitional justice in conflict and post-conflict societies: Report of the Secretary-General’ (23 August 

2004) UN Doc S/2004/616, para 50; UNHRC Res 21/15 (11 October 2012) UN Doc A/HRC/RES/21/15, paras 1–6; 

UNSC ‘The rule of law and transitional justice in conflict and post-conflict societies – Report of the Secretary-General’ 

(12 October 2011) UN Doc S/2011/634, paras 20, 23, 25; UN Doc E/CN.4/2006/91, paras 47–48; UN Doc 

A/HRC/12/19, para 32; UN Doc E/CN.4/1999/62, paras 335–336; UN Doc E/CN.4/2004/88, paras 16–17; UN Doc 

A/RES/60/147, para (b).  
50 UNCHR ‘Study on the right to the truth – Report of the Office of the United Nations High Commissioner for Human 

Rights’ (8 February 2006) UN Doc E/CN.4/2006/91, paras 47–48. 
51 UN Doc S/2004/616; UN Doc S/RES/1888; UN Doc S/RES/1757; UNSC Res 1606 (20 June 2005) UN Doc 

S/RES/1606. For more on the right to the truth in TJ processes, see Chapter Two of this monograph. 
52 UN Doc A/RES/68/165, preamble; UN Doc A/HRC/RES/9/11, preamble; UN Doc A/HRC/RES/21/7, preamble; 

UN Doc E/CN.4/1999/62; UN Doc E/CN.4/2006/91, para 42. 
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Disappearance Convention). The Convention, just like the preceding regulations on the right to 

the truth, explicitly recognizes a right on the part of the families of those who were forcefully 

disappeared to know what happened and to obtain information about the fate and (if possible) 

whereabouts of their relatives.53 The Convention explicitly confirms a duty on the part of state 

parties to undertake appropriate measures to investigate acts of enforced disappearance.54 

Nevertheless, the Convention does not provide a clear and detailed description of the specific 

mechanisms that are relevant to enforcing such a right, hence only moderately aligning its 

standards on the right to the truth with the Impunity Principles and the relevant UN documents.  

The Convention does not explicitly describe TRCs and inquiry commissions as mechanisms for 

guaranteeing and enforcing a right to the truth. Instead, it vaguely identifies such mechanisms as 

being relevant to non-state truth-finding processes and to guaranteeing victims and their families 

access to such processes.55 These processes are not explicitly identified as relevant to giving effect 

to the right to the truth per se, but they are regulated within the same article of the Convention that 

guarantees victims the right to know the truth about the acts of enforced disappearance that have 

affected their lives. The substantive context of the article does not suggest, however, that the article 

as a whole is intended to regulate giving effect to the right to the truth exclusively. Instead, it 

regulates multiple rights held by the families of direct victims, including the right to reparation 

and economic and social rights.  

This vague regulation of non-state truth-finding efforts may nonetheless point to the relevance of 

non-state mechanisms when it comes to providing victims of disappearance and their relatives with 

the truth about what happened. The Convention in fact highlights the important role that non-state 

truth-finding efforts can play in guaranteeing a right to the truth per se, since the wording used to 

delineate the mandate of non-state efforts in truth-finding replicates in detail the language used to 

set the scope of information that the very same article guarantees to victims of disappearance and 

their families based on their right to know the truth. The mandate of non-state truth-finding efforts 

is described as being ‘concerned with attempting to establish the circumstances of enforced 

disappearances and the fate of disappeared persons’,56 where the right to the truth guarantees ‘truth 

regarding the circumstances of the enforced disappearance, the progress and results of the 

investigation and the fate of the disappeared person’.57 This overlap in wording implies that there 

is a correlation or interdependent relation between the pursuit of non-state truth-finding efforts and 

guaranteeing the right to the truth per se. This description of the mandate of non-state truth-finding 

processes seems to indicate that the Disappearance Convention acknowledges and allows that 

                                                   
53 International Convention for the Protection of All Persons from Enforced Disappearance (adopted 20 December 

2006, entered into force 23 December 2010) UN Doc A/RES/61/177 (hereinafter ‘Disappearance Convention’), arts 

18(1) and 24(2). 
54 Disappearance Convention, art 3; see also arts 10(2), 12(2), 24(3). 
55 ‘Each State Party shall guarantee the right to form and participate freely in organizations and associations concerned 

with attempting to establish the circumstances of enforced disappearances and the fate of disappeared persons, and to 

assist victims of enforced disappearance.’ At: Disappearance Convention, art 24(7). 
56 ibid. 
57 ibid, art 24(2). 
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restorative truth-finding efforts can contribute to giving effect to the right to the truth. However, 

the state is not obliged to undertake restorative truth-finding mechanisms, and such efforts cannot 

replace official state duties and efforts to guarantee a right to the truth. States are only required to 

guarantee that such processes can be pursued without obstacle,58 possibly suggesting a duty on the 

part of the state to refrain from hindering such processes or to prevent such hindrance from other 

influences.   

Regarding the issue of archives, the Disappearance Convention requires state parties to establish 

and maintain records and registers containing information on cases and victims of enforced 

disappearance.59 It is clear from the more detailed requirements and guarantees of access to such 

records that it is not the specific goal of these standards to give effect to a collective right to the 

truth or to impose a state duty to preserve memory. In fact, the Convention does not recognize the 

collective aspect of the right to the truth. The reason for this may be that the Convention does not 

recognize the right to the truth as being particularly applicable to post-conflict settings. It bestows 

a right to the truth on victims of disappearance and their families, regardless of whether the act of 

disappearance occurred within circumstances of conflict or of peace, as long as the disappearance 

occurred in an involuntary manner on the part of the missing person(s).60 It is therefore 

unsurprising that the primary goal of the imposed duty to establish and preserve records seems to 

be to regulate and contribute to the effectiveness and objectivity of state-led investigations. This 

is indicated in the regulation of who is to have access to such records, where it is stipulated that 

only official and authorized authorities shall investigate cases of disappearance and prosecute 

those responsible for misconduct.61 Ultimately, the context seems to suggest that the information 

provided and preserved in these records can and should be used to give effect to the individual 

right to the truth on the part of the disappeared and their families. This is indicated by the 

prescribed guarantee that legitimately interested parties, especially relatives and representatives of 

missing persons, shall have access to information available from the records.62  

The Disappearance Convention’s omission to explicitly regulate TRCs or archives as mechanisms 

for giving effect to a right to the truth suggests that, strictly speaking, it situates judicial 

investigations, criminal prosecutions, and other judicial processes as the most crucially relevant 

(if not exclusive) mechanisms for giving effect to the right to the truth. This mirrors the implied 

priority that the UN documents and the Impunity Principles assign to judicial instances in truth 

finding and in enforcing the right to the truth. Indeed, the Convention devotes its overall attention 

to judicially enforcing the rights guaranteed within it, imposing, explicitly and in detail, a duty on 

the part of the state to hold those who have directly caused, executed, ordered, or supervised an 

act of enforced disappearance criminally responsible.63 Direct and indirect victims of enforced 

                                                   
58 ibid, art 24(7). 
59 ibid, art 17(3). 
60 ibid, art 24(1), see together with art 2.  
61 ibid, art 17(3). 
62 ibid, art 18(1), see also arts 18–20. 
63 ibid, art 6. 
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disappearance are guaranteed both a right to an effective remedy and a right to instigate and 

participate in investigation or prosecution processes, as well as a right to be protected within these 

processes.64  

None of the guarantees that the Disappearance Convention provides to victims of enforced 

detention or disappearance and their families are imposed as state duties and standards for 

guaranteeing a right to the truth per se. Instead, they are to be given effect as guarantees deriving 

from the right not to be subjected to enforced disappearance. If expeditiously and effectively 

enforced, state duties and victims’ rights regulated by the Disappearance Convention can 

contribute to giving effect to an individual right to the truth, where such a right is solely applicable 

to cases of disappearance, not to other human rights violations or crimes.   

1.3  A closer look at the contemporary scope and application of the right to the truth in 

international law  

Additional Protocol 1 to the 1949 Geneva Conventions undertakes the strictest approach to 

defining the scope of the right to the truth insofar as it guarantees that the families of the victims 

of disappearance have an exclusive right to know only ‘the fate of their relatives’.65 The Protocol 

is not explicitly clear about what information is to be considered relevant to answering questions 

regarding the fate of missing persons. The context in which this guarantee is provided indicates 

that the relevant information is to be limited to answering the question of whether the disappeared 

person is alive or dead and, if the latter is the case, about the whereabouts of their remains.66 The 

scope of the information guaranteed by the right to the truth would seem to be restricted to 

determining what occurred. It excludes a right on the part of victims and others to obtain 

information about how and why the misconduct occurred.  

Knowing why a violation occurred can be just as important to families and friends, and indeed to 

the community, as knowing what occurred.67 Surveys have confirmed that both elements are of 

particular relevance for post-conflict societies and victims.68 This part of the chapter will assess 
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whether the international normative framework intends to satisfy this broader need for the truth on 

the part of victims of gross violations of human rights and IHL. 

1.3.1  The ratione materiae of the right to the truth   

The first explicit expansion of the scope of the truth guaranteed by the right to the truth so as to 

include contextual truth was undertaken in the 1997 Principles on Impunity and later confirmed in 

the 2005 Updated Principles on Impunity. The Impunity Principles explicitly indicate that victims 

and their families ‘have the imprescriptible right to know the truth about the circumstances in 

which violations took place and, in the event of death or disappearance, the victims’ fate’.69 The 

language of the principle guaranteeing the right to the truth per se closely mirrors the language of 

the guarantee from Additional Protocol 1 to the 1949 Geneva Conventions of a right to know on 

the part of the families of missing persons. This may at first suggest that the Impunity Principles 

follow the Protocol’s limited approach to guaranteeing information on the circumstances in which 

a disappearance occurred, establishing that victims’ families are to be informed about whether the 

victim is deceased and, if so, whether this occurred as a result of detention or ‘in other 

circumstances as a result of hostilities or occupation’.70 The overall context, however, suggests 

that the right to know the circumstances in which a violation occurred, as set out in the Impunity 

Principles, should be interpreted as a right to know the details of other aspects of the relevant 

misconduct. The Principles explicitly establish that the scope of the truth guaranteed by the right 

to the truth includes ‘the circumstances and reasons that led, through massive or systematic 

violations, to the perpetration of those crimes’.71  

This expansion of the scope of the truth guaranteed by the right to the truth is further mirrored in 

the Reports and Resolutions of the High Commissioner for Human Rights.72 In its 2006 Report on 

the right to the truth, the Commissioner stated that ‘[t]he right to the truth implies knowing the full 

and complete truth as to the events that transpired, their specific circumstances, and who 

participated in them, including knowing the circumstances in which the violations took place, as 

well as the reasons for them’.73  

A broader conception of the material truth to be guaranteed to victims of disappearance has also 

been codified in the Disappearance Convention. When explicitly referring to the scope and 

application of a right to the truth per se, the Convention establishes that victims are to obtain 

information on ‘the circumstances of the enforced disappearance, the progress and results of the 

investigation and the fate of the disappeared person’.74 This scope of guaranteed information is 

further confirmed in the Convention’s provisions regarding a right to information. The Convention 

obliges states to guarantee the interested parties a right to access information on how, when, where, 

                                                   
69 Principle 3 of the 1997 Impunity Principles and Principle 4 of the 2005 Impunity Principles. The same statement is 
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the relevant violation occurred, along with the order of the elements of the violation, the fate and 

whereabouts of the victim, the circumstances and the cause of death, where applicable, and the 

authorities involved in conducting the violation.75 The Convention explicitly states that this list of 

types of information to be included within the scope of guaranteed truth is not exhaustive and may 

be updated where needed.76 While this is not explicitly regulated as guaranteed by the right to the 

truth per se, the context makes clear that a broad conception of the relevant information is required 

to satisfy the guarantee, deriving from the right to the truth, to provide information on the 

circumstances of enforced disappearances.  

International judicial bodies have likewise defined the truth guaranteed to victims of gross 

violations of human rights quite broadly. Both the IACtHR and the ECtHR have established that 

victims have a right to know the fate and whereabouts of their relatives, as well as the ‘facts relating 

to the violations and the corresponding responsibilities of the competent State organs’.77 The 

ECtHR acknowledges a right to know a person’s fate in cases where the truth regarding whether 

that person is alive or dead has already been established,78 implying that the right to know this fate 

should guarantee a broader scope of information about the violation than that prescribed in 

Additional Protocol 1 to the 1949 Geneva Conventions. The Court confirmed in its rulings that in 

cases of death, as in cases of disappearance, the right to obtain information on the fate of relatives 

is not limited to locating victims’ remains. Instead, it imposes an ‘obligation to account for the 

disappearance and death, and to identify and prosecute any perpetrator of unlawful acts in that 

connection’.79 Similarly, in cases of unlawful detention, the Court has set out that the state’s duty 

to investigate such detention should lead to identifying and punishing those responsible for the 

alleged events.80 Only then can the investigation claim to have been effective in establishing the 

truth and guaranteeing the victims’ right to the truth.81 According to the ECtHR, the scope of the 

information on the fate of the missing person extends beyond merely locating and identifying the 

victim’s body and should include information on those responsible for the violation and (possibly) 

their motives.  

Finally, the UN has also offered a broader interpretation of the material scope of the right to the 

truth. In his ‘Report on the Promotion and Protection of the Right to Freedom of Opinion and 

Expression’, Special Rapporteur Frank La Rue explicitly recognizes the importance, for victims 

and their families, of receiving access to information on the circumstances surrounding human 

rights violations.82 The Basic Principles and Guidelines on the Right to a Remedy and Reparation 
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for victims of gross violations of human rights and IHL are also explicit in this regard. In addition 

to guaranteeing verification and disclosure of information on the whereabouts and identities of 

disappeared persons and those who were killed,83 the victims’ right to satisfaction also entails that:  

victims and their representatives should be entitled to seek and obtain information on the causes leading 

to their victimization and on the causes and conditions pertaining to the gross violations of international 

human rights law and serious violations of international humanitarian law and to learn the truth in regard 

to these violations.84 

Guaranteeing result-oriented truth while excluding context-oriented information therefore does not 

satisfy the relevant standards regarding the scope of the truth guaranteed by the right to the truth 

as it is currently regulated in international law.  

1.3.1.1  Does the right to the truth in international law guarantee judicially and/or non-judicially 

established truth? 

The model of truth – whether judicially or non-judicially uncovered – to be guaranteed by the right 

to the truth has not been explicitly regulated in international law. Not much information on this 

can be derived from Additional Protocol 1 to the 1949 Geneva Conventions, since the Protocol 

does not regulate which specific mechanisms should be applied so as to ensure that the right to the 

truth is put into effect. Nor does the Protocol provide regulations on specific authorities or 

instances that are responsible for conducting searches for missing persons and for transmitting the 

relevant information about the search. The language used in the Protocol suggests that this 

instrument guarantees the provision of officially (but not necessarily judicially) established truth.  

On the other hand, the IACtHR has found that judicially established truth, if established in an 

effective and objective manner, can be a proper model for guaranteeing victims’ and families’ right 

to the truth.85 The Court has established that as a minimum standard, the authorities needed to 

show genuine intent and an effort to judicially establish the truth rather than using judicial 

processes to legitimize delays to providing the families of missing persons with access to the truth. 

For this reason, the Court indicated necessary standards for the functioning and independence of 

the judiciary and judicial staff so as to ensure that the judiciary can establish the truth about 

violations of human rights objectively.  

The Principles on Impunity further expand the type of mechanisms and truth to be applied in giving 

effect to the right to the truth. Both the original and the updated Principles recognize that judicial 

and non-judicial instances are responsible for giving effect to the right to the truth on the part of 

the victims, their families, and the general public. The Principles explicitly set out that establishing 

and empowering judicial institutions and commissions of inquiry is a necessary precondition for 

the state’s fulfilling its duty to guarantee the right to the truth.86 The Principles on Impunity suggest 

that both judicial and non-judicial truth should be guaranteed along with the right to the truth.  

                                                   
83 UN Doc A/RES/60/147, paras 22(b)–22(c).   
84 ibid, para 24.  
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At the same time, however, the Impunity Principles impose specific standards on the work and 

role of national and international judicial instances and on victims’ right to institute and take part 

in judicial proceedings as relevant principles for empowering a right to justice87 rather than as 

principles for giving effect to the right to the truth per se. On the other hand, when regulating 

detailed standards for giving effect to the truth per se, the Principles impose specific standards and 

requirements solely regarding the functioning of and access to commissions of inquiry and 

archives.88 Such separation and positioning of specific standards in the Impunity Principles may 

at first glance suggest that requirements on states to ensure the objective and independent 

functioning of the judiciary and victim participation in such processes are intended to give effect 

solely to the right to justice rather than the right to the truth. This interpretation goes against the 

explicit declaration in the Principles that ensuring the ‘independent and effective operation of the 

judiciary’ is a primary precondition for giving effect to the right to the truth.89 The specific 

standards for the work and mandates of the judiciary and the guaranteed right, on the part of victims 

and interested parties, to access these instances shall be interpreted and applied as a precondition 

for giving effect to the right to the truth per se.    

This would seem to be confirmed in the Disappearance Convention, which implies that judicial 

processes constitute a crucial mechanism for guaranteeing the right to the truth. The Convention 

guarantees any party with a legitimate interest in a case of disappearance90 ‘the right to an 

expeditious and effective judicial remedy, as a means of obtaining without delay the information’91 

relevant to the event of disappearance, responsibility for the violation, the whereabouts of the 

missing person, and any other relevant information that the Convention guarantees to victims and 

their families.92 This guarantee does not explicitly render the judiciary a relevant mechanism for 

truth-finding per se and does not explicitly set out judicially established truth as a necessary 

standard for guaranteeing the right to the truth. Instead, the guarantee is qualified as a standard for 

guaranteeing the right to an effective remedy.93 In the same context, however, the Convention 

underscores the importance of having a functioning and effective judicial system as a necessary 

pre-condition for ensuring effective respect of the right to obtain information on missing or 

detained family members,94 implying judicial efficiency as a crucial precondition for giving effect 

to a right to the truth as guaranteed in the Convention. This interpretation is confirmed in the 

Preamble to the Convention, where the right to obtain information is referred to as corresponding 

to the right to the truth per se, as guaranteed in the Convention.95 
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It is in this context that the Disappearance Convention regulates and codifies the procedural right, 

on the part of interested parties in cases of disappearance, to be given access to relevant 

information on the violence to which they have been exposed, where such a right should be 

implemented precisely via the judicial system.96 The Convention explicitly maintains that victims 

have the freedom to seek, receive, and impart relevant information as an important aspect of giving 

effect to their right to obtain information on the circumstances of an enforced disappearance.97 On 

the other hand, while the Convention guarantees victims and their relatives access to information 

on ‘the progress and results of the investigation’98 as an explicit minimum standard related to their 

right to the truth, it does not regulate specific procedural rights which they can demand of the state 

as a means of obtaining access to the information guaranteed within their right to the truth per se. 

Instead, the Convention regulates procedural rights that can be claimed before a specific UN body 

set to monitor the implementation of the right to know the truth about what happened to missing 

persons.99  

All this may seem to suggest that the Convention and the international normative framework 

guarantee a broader range of rights related to receiving information that derive from the right to 

access information and to an effective remedy rather than the right to the truth. This interpretation, 

however, is to some extent countered by the Preamble to the Disappearance Convention. The 

Preamble confirms that the victims have ‘the right to freedom to seek, receive and impart 

information’ as a right deriving from their right to ‘know the truth about the circumstances of an 

enforced disappearance and the fate of the disappeared person’.100 The wording suggests that the 

Preamble treats the victims’ right to information as synonymous with their right to the truth.101 

The Preamble suggests that the procedural rights guaranteed to victims based on their right to 

information should be interpreted as minimum procedural rights which shall be guaranteed to 

victims for the purposes of empowering the latter to request that their right to the truth be respected. 

The suggested role of the judicial system and the rule of law in giving effect to the right to the 

truth is confirmed in the relevant UN documents. These documents explicitly recognize that the 
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judicial system, especially criminal judicial proceedings and judicial proceedings on human rights 

violations, constitutes an inevitable or even primary instance for establishing the unified and 

legitimate truth about gross violations of human rights.102 Further confirmation that the UN 

considers judicial processes a precondition for giving effect to a right to the truth is provided in 

the context of guaranteeing procedural rights to beneficiaries of the right to request information. 

As in the Disappearance Convention, the Human Rights Commission notes in its Report on the 

right to the truth that the contemporary material scope of the right to the truth entitles its 

beneficiaries to ‘seek and obtain information’103 on contextual truth concerning the violations to 

which they were subjected, including the causes of and responsibility for those violations, and to 

request and obtain relevant information on the progress and results of the related investigation. 

The Commission notes that ‘[t]he implementation of the right to the truth can only be effectively 

achieved when victims of human rights violations are able to assert their rights and can start the 

process of dealing with their past’.104 In this context, it states that ‘protection of witnesses and 

other persons involved in trials related to such violations [including victims] are essential to 

ensuring effective implementation of the right to the truth’ (italics added: NS),105 hence confirming 

that the judicial procedures and rights guaranteed with regard to ensuring access to such processes 

are a precondition for guaranteeing a right to the truth.  

The above suggests that the international normative framework establishes that guaranteeing the 

right to the truth in its current scope requires the use of judicial mechanisms, confirming that the 

contemporary scope of the right to the truth guarantees judicially established truth. With this said, 

guaranteeing victims and their families access to judicial processes has not yet been explicitly 

linked to the right to the truth per se. Such rights are treated as deriving directly from the right to 

an effective remedy and the right to justice, or ultimately from the right to information.  

1.3.2  The ratione personae of the right to the truth 

1.3.2.1  Victims of disappearance and their families as beneficiaries of the right to the truth  

The right to the truth has been primarily initiated as a right that is applicable in cases of 

disappearance and as a right of redress for the victims of disappearance and their families. The 

continued suffering of the relatives of missing persons has been used as grounds for guaranteeing 

them information on the fate of missing persons. The most notable instigator when it comes to 

introducing and applying this guarantee has been the IACtHR, later followed by the ECtHR.106 

These jurisdictions for human rights protection explicitly acknowledge that the relatives of missing 

persons are exposed to continued suffering as a result of being deprived of information on the fate 

of their loved ones and explicitly recognize the need to secure family members access to the truth 
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about the fate of their missing relatives.107 The IACtHR has gone even further, recognizing that 

the disclosure of truth plays an important preventive and reparatory role for family members of 

direct victims.108 The Bosnian Human Rights Chamber has confirmed this in emphasizing duties 

that aim to ensure that the families of direct victims obtain information on the fate and whereabouts 

of missing persons and are given access to the objective truth about the context of the violations 

they experienced and those responsible for them.109  

The international normative framework has followed this path as well. The explicit codification of 

the right to the truth in international conventions is still limited to guaranteeing a right to the truth 

specifically to victims of disappearance and their families. Additional Protocol 1 to the 1949 

Geneva Conventions explicitly confirms that the families of missing persons have a ‘right to know 

the fate of their relatives’.110 Similarly, the Disappearance Convention explicitly recognizes that 

the families of missing persons have a right to know the ‘truth regarding the circumstances of the 

enforced disappearance, the progress and results of the investigation and the fate of the disappeared 

person’.111 While the relatives of missing persons are not explicitly identified in the Disappearance 

Convention as bearers of the right to the truth per se, it seems clear from the context and from the 

definition of what constitutes a victim in the context of the rights guaranteed with the Convention 

– namely ‘any individual who has suffered harm as the direct result of an enforced 

disappearance’112 – that the relatives of missing persons constitute the primary bearers of the right 

since they were the first to experience harm and suffering as a result of the disappearance. In more 

explicit terms, the Convention guarantees a right to receive information on the circumstances of 

the deprivation of a person’s liberty to ‘any person with a legitimate interest in this information’,113 

explicitly including the relatives of those deprived of their liberty as eligible beneficiaries in this 

context.114 The Basic Principles and Guidelines on the Right to a Remedy and Reparation for 

victims of gross violations of human rights and IHL confirm further that victims have a right to 

access the contextual truth about the causes and conditions pertaining to gross violations of human 

rights and IHL,115 where the scope of what constitutes a victim includes ‘the immediate family or 

dependants of the direct victim’116 as beneficiaries of the rights guaranteed by the Principles. 

Similarly, the Impunity Principles explicitly set out that the families of missing persons have a 
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right to receive information on the fate of their missing relatives117 and to have access to contextual 

truth about the circumstances of the misconduct that led to their harm and suffering.118  

Finally, the UN documents stipulate that the families of direct victims, including in cases of 

disappearance, are to receive information and contextual truth about the misconduct that led to 

their continued suffering. The UN Human Rights Council and the Working Group on Enforced or 

Involuntary Disappearances119 – along with the General Assembly120 and the UN’s Commissioner 

for Human Rights121 – explicitly recognize that victims of gross violations of human rights and 

their relatives have a right to the truth, which guarantees them the right to receive truthful 

information about the gross violations they have suffered.122 

It is clear that the international normative framework explicitly recognizes the families of missing 

persons, along with the families of victims of gross violations of human rights and IHL, as the 

primary beneficiaries of the right to the truth. 

1.3.2.2  Victims of other crimes and human rights violations as bearers of the right to the truth 

Even though the groundbreaking case law of the IACtHR introducing the right to the truth in 

international law has predominantly dealt with cases of disappearance, the deliberations in the 

Inter-American human rights system have indicated that the right to the truth can also apply to 

victims of other gross violations of human rights. In its argumentation for the Barrios Altos case, 

the IACmmHR correlated the right to the truth with the state’s obligation to ‘guarantee essential 

information to preserve the rights of the victims’,123 without limiting the application of such an 

obligation to victims of disappearance as beneficiaries. The context in which the Commission 

acknowledges the state’s duty to establish facts about the violation and the circumstances 

surrounding it provides that such an obligation applies for the purposes of impartially protecting 

the human rights of all victims.124 In its deliberations on this case and in its further deliberations, 

the IACtHR confirmed this understanding of the context by stating that, in this case, ‘[…] the right 

to the truth is subsumed in the right of the victim or his next of kin to obtain clarification of the 

events that violated human rights […]’.125 

The 1997 Impunity Principles imposed, and the Updated 2005 Impunity Principles confirm, that 

victims and their families ‘have the imprescriptible right to know the truth about the circumstances 
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in which violations took place’.126 This principle gives no specific details on which violations are 

considered relevant in this context. Nevertheless, it underscores a specific additional right on the 

part of the relatives and families of victims to know the victims’ fate in cases of death or 

disappearance.127 The principle implies that the right to the truth applies to victims of various gross 

violations of human rights and that victims of disappearance and their families are only one 

category of beneficiaries who fall under the scope of this principle. In addition, the Principles state 

that ‘[e]very people has the inalienable right to know the truth about past events and about the 

circumstances and reasons which led […] to the perpetration of heinous crimes’.128 This regulation, 

not specific to the crime of enforcing disappearance, indicates that a right to the truth applies to 

victims and victimized communities with regard to all gross violations of human rights.129 Further 

clarity may be gleaned from those principles that specifically regulate the investigative mandates 

of TRCs, which note that the ‘commissions of inquiry may have jurisdiction to consider all forms 

of violations of human rights and humanitarian law’.130 Bearing in mind that the Impunity 

Principles recognize TRCs as a mechanism that may be used to give effect to the right to the truth, 

the given specification of their broader mandates suggests that the Impunity Principles explicitly 

recognize that guaranteeing a right to the truth ensures that information on all gross violations of 

human rights and other serious crimes in international law will be established and unveiled.  

Confirming the broad scope of the mandates of TRCs, the High Commissioner for Human Rights 

has stated that ‘the right to the truth applies to all gross human rights violations and serious 

breaches of international humanitarian law’.131 The Commissioner further underscores that human 

rights bodies and regional courts ‘have recognized the right to the truth in cases of gross violations 

of human rights – in particular enforced disappearances, extrajudicial executions and torture – and 

serious violations of international humanitarian law’.132 Ultimately, the High Commissioner for 

Human Rights, the Working Group on enforced or involuntary disappearances, and the UNGA 

have all ‘recognized the right of the victims of gross violations of human rights and the right of 

their relatives to the truth about the events that have taken place’.133 The context of this recognition 

may suggest that its application is more limited, however, since it pertains to the actions and reports 

of the Working group on disappearances, where the latter is limited to duties guaranteeing and 
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respecting the rights of victims of disappearance and their families in particular.134 Nevertheless, 

the statement is sufficiently explicit to demonstrate that the UNGA recognizes that the ratione 

personae of the right to the truth has a broader scope, applying to victims of all gross violations of 

human rights and IHL. The High Commissioner for Human Rights confirmed this rather explicitly 

when he stated that, in addition to applying to cases of missing and disappeared persons, the right 

to the truth ‘has been steadily evolving and has extended to other gross violations of human rights 

such as extrajudicial executions and torture’.135 

This is ultimately confirmed by the Basic Principles and Guidelines on the Right to a Remedy and 

Reparation for victims of gross violations of human rights, according to which ‘victims of gross 

violations of international human rights law and serious violations of international humanitarian 

law should […] be provided with full and effective reparation’,136 including in the form of 

satisfaction, which guarantees victims the ability to verify the facts and to be given access to 

contextual truth,137 along with the right to seek and obtain such facts and to learn the truth about 

the gross violations of human rights and IHL that caused their victimization.138 

1.3.2.3  The right to the truth and collectives 

Over time, the international community has become aware of the importance of publicly promoting 

the truth about past events and violations and of the public’s need to know the truth about both 

past events and the driving forces and circumstances leading to gross violations of human rights. 

This awareness on the part of the international community has led to the expansion of the ratione 

personae of the right to the truth, such that it applies not solely to individual victims and case-

specific truths but to guaranteeing the collectives influenced by the violations the right to know 

the contextual truth about the violent past of their society and the community to which they belong.  

The Impunity Principles explicitly introduced this expansion of the scope of the right. They state 

that people(s) have a right to know the history of their oppression and that the government has a 

duty to preserve such knowledge for the people.139 The Report interpreting the 1997 Principles has 

confirmed that the context in which this is stated suggests that ‘the right to know is also a collective 

right’.140 This interpretation of the right to know has been extensively accepted in the international 

normative framework. The UNGA adopted a Resolution underscoring the public’s need for 
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information on past wrongdoings and confirming the standard, set out in the Impunity Principles, 

forbidding states from preventing the disclosure of such information for reasons of national 

security.141  

The Basic Principles and Guidelines on the Right to a Remedy and Reparation for victims of gross 

violations of human rights and IHL set out that the victim’s right to satisfaction entails the 

verification and disclosure of information about the whereabouts and identity of the disappeared 

persons or those killed.142 This standard requires that factual truth about gross violations of human 

rights and IHL be publicly disclosed, suggesting that the general public should also benefit from 

the right to the truth as a fundamental right and should enjoy a right to know the truth. This 

interpretation may be something of a stretch. The right to access the publically available truth 

about violations is set out as a guarantee that derives from the right to satisfaction, where such a 

right is guaranteed solely to the victims of gross violations of human rights and IHL.143 Yet even 

though the right to access publically available information derives from a right to satisfaction on 

the part of direct victims, it seems obvious that the application of such a right will have a spiralling 

effect, establishing a right to the truth for collectives. The fact that the guarantees are directed 

towards a limited range of rights bearers does not limit the broader effects of these guarantees on 

other beneficiaries.  

The Human Rights Council took up this opportunity to expand the ratione personae of the right to 

the truth. In its 2006 Report on the right to the truth, it stated that the concept of a victim 

incorporates both an individual and a collective dimension.144 In its Resolutions on the right to the 

truth, the Council further explicitly acknowledges that besides victims and their relatives, 

collectives and society as a whole need to know the whole truth about gross violations of human 

rights and IHL.145 The Council has encouraged and urged states to consult and include both victims 

and other interested parties, such as civil society and other groups, in truth-finding and truth-

revealing processes.146 Such participation has been encouraged in both judicial and non-judicial 

(i.e. TRC) truth-finding processes, as well as in targeting audiences to publicly expose the truth 

about past gross violations of human rights and IHL.147 
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The IACtHR has explicitly acknowledged that, in addition to being an individual right, the right 

to the truth also belongs to society as a whole, guaranteeing the latter ‘access to essential 

information for the development of democratic systems’.148 The IACmmHR has accordingly 

consolidated ‘the State’s consequential obligation to provide society with the truth.’149 In its 

deliberation on the El Masri case, the ECtHR noted that ‘the great importance of the present case 

not only for the applicant and his family, but also for other victims of similar crimes and the general 

public’,150 generated a right for all such actors in society to know what happened.151 Even more, 

Judges Tulken, Spielmann, Sicilianos and Keller acknowledged that all such beneficiaries have a 

right to the truth that applies impartially and irrespective of the importance and publicity of the 

particular case.152 

While explicitly recognizing the collective aspect and applicability of the right to the truth, the 

above sources of international law do not provide detailed information on how this right is to be 

invoked by the general public. When guaranteed as a right to the truth on the part of collectives in 

post-conflict settings, the right to the truth is primarily treated as a state obligation to preserve and 

transmit information to those who have been victimized, rather than a right that members of the 

general public can invoke themselves.153 While this does not mean that a collective right to the 

truth is not guaranteed per se, it indicates the inapplicability of such a right, since the general 

public is not clearly guaranteed access to the mechanisms explicitly mentioned as being key to 

implementing the guarantees provided by the right to the truth per se. The general public is not 

typically granted the right to participate in TRCs or even to access archives.154 The right to the 

truth guaranteed to the general public has been solely reflected in a duty on the part of TRCs to 

make their reports public in full and to disseminate them as widely as possible.155  

This limitation is mirrored by the fact that a post-conflict collective right to the truth has not been 

codified in a hard source of international law. The only aspect of the Disappearance Convention 

that somewhat resembles a collective aspect of a right to the truth is the requirement that states 

‘guarantee the right to form and participate freely in organizations and associations concerned with 

attempting to establish the circumstances of enforced disappearances and the fate of the 

disappeared persons, and to assist victims of enforced disappearance’.156 Even though such a right 
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seems to be guaranteed solely to victims of disappearance and their relatives,157 it may yet suggest 

that collective efforts in truth-finding are considered an alternative to giving effect to a right to the 

truth. This right to instigate and participate in collective truth-finding efforts seems to be limited 

in character, however. To begin with, the context suggests that respect for this right is left to the 

good will of states. Moreover, a recognition of the right to instigate or participate in collective 

truth-finding efforts does not necessarily indicate recognition of a right to the truth on the part of 

collectives. The Convention’s provisions on establishing and preserving records and registers of 

cases of enforced disappearance suggest that access to such records is guaranteed to judicial 

instances and other relevant and authorized state authorities and that it may be subject to limitations 

when guaranteed to persons with a direct legitimate interest in the case.158 The wording used to 

guarantee access to records for the latter category of information seekers excludes the general 

public from the scope of such a guarantee. In other words, the overall context of the Disappearance 

Convention indicates no intention to recognize and guarantee a collective right to the truth.  

Overall, the contemporary scope of the right to the truth centres on three categories of people who 

enjoy the guarantees secured by the right to the truth (i.e. the ratione personae of the right to the 

truth): direct and indirect victims of gross violations of human rights,159 victim’s representatives 

(legal or other),160 and the general public.161 The first category is the only one to have been 

overwhelmingly acknowledged to possess a right to the truth as a fundamental right. The first two 

categories have been codified in sources of hard international law. The last category has yet to be 

recognized in norms of hard international law, but it is explicitly recognized in sources of soft 

international norms and can be argued to stand alongside the other acknowledged categories of 

beneficiaries who enjoy the guarantees of the right to the truth as a TJ concept.   

1.3.3  State duties arising from the right to the truth 

1.3.3.1  The duty to investigate 

States are obliged to provide victims and their families with objective and truthful information on 

the violations to which victims were subjected and any relevant truth-finding processes.162 

International norms and practices have almost non-exceptionally associated this obligation with 
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the state’s duty to effectively investigate events and circumstances surrounding gross violations of 

human rights and IHL and the harms suffered as a result of such misconduct.163  

The duty to investigate, as a duty aimed to recover truth for the families of direct victims and to 

alleviate their pain, was introduced in the IACtHR’s groundbreaking decisions on disappearance 

cases in the 1980s. In the Velasquez-Rodriguez v. Honduras case, the IACtHR adjudicated that 

[t]he State has a legal duty to take reasonable steps to prevent human rights violations and to use the 

means at its disposal to carry out a serious investigation of violations committed within its jurisdiction, 

to identify those responsible, to impose the appropriate punishment and to ensure the victim adequate 

compensation.164 […] The State is obligated to investigate every situation involving a violation of the 

rights protected by the Convention.165 […] The duty to investigate facts of this type continues as long 

as there is uncertainty about the fate of the person who has disappeared.166  

The Court explicitly obliged states to undertake expeditious investigative measures to unveil what 

happened to missing persons and to provide information to victims’ families regarding the fate of 

their missing relatives and the circumstances of their disappearance, through identifying the 

perpetrators of the misconduct. While the Court has imposed a duty to investigate as a duty 

deriving from the violation of enforced disappearance in particular, the Court seems to have 

viewed this duty as applicable to all violations of human rights guaranteed within the American 

Convention for Human rights (ACHR).167 The IACtHR has not explicitly set out the duty to 

investigate as a duty deriving from the right to the truth, yet it is obvious from its adjudication that 

this duty was meant to establish and unveil the truth about the fate of missing persons to their 

families, implying its standing as a duty aimed at guaranteeing a right to the truth per se. 

Similarly, the ECtHR explicitly found that a state’s failure to thoroughly and effectively 

investigate misconduct and to provide relevant information to the families of direct victims 

represented a breach of the right to life, as guaranteed in the ECHR.168 The ECtHR confirmed that 

the duty to investigate, when derived from the victim’s family’s right to promptly receive 

information about the violation, also applies to cases of murder. The Court further expanded the 

scope of this duty, establishing that the relevant information must extend beyond information on 
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the fate of the victim and that the duty applies even when their family members already know their 

fate and whereabouts.169 The ECtHR has also extended the temporal limits of the duty to 

investigate, establishing that it applies even after the body of the missing person has been 

discovered and identified.170 With this, the ECtHR has broadened the scope of the truth to be 

established and guaranteed by the duty to investigate, aimed at informing the relatives of missing 

persons about their loved one’s fate.  

The first codification of the state’s duty to investigate involuntary disappearances was set out in 

Article 32 of Additional Protocol 1 to the Geneva Conventions. As with the other elements of the 

right to the truth, the scope of the duty to investigate is rather narrow in its first codification. This 

embryonic scope of the state’s duty to investigate is limited to the duty to search for the 

whereabouts of those who have gone missing.171 Additional Protocol 1 to the 1949 Geneva 

Conventions does not elaborate on the procedures and mechanisms that states should undertake to 

ensure that the search is conducted expeditiously. The only procedural duty that states are required 

to fulfil according to the Protocol is to ‘facilitate the gathering172 […] and [to] transmit all relevant 

information concerning [missing] persons in order to facilitate such searches’.173 It would be 

difficult to argue, based on this alone, that this constitutes the genuine codification of a duty, on 

the part of the state, to pursue a detailed investigation. The vague requirement that states search 

for missing persons may be misused by states that are not genuinely interested in finding out the 

truth, as it leaves open the amount of effort that states must devote to determining the whereabouts 

of the missing and sets no standards for ensuring the effectiveness of the investigation. 

The Impunity Principles have filled this gap by explicitly imposing an obligation on states to ‘take 

appropriate action’174 to give effect to the right to the truth, where such action should necessarily 

engage the judiciary and judicial actions and may also make use of the fact-finding mandates of 

inquiry commissions and other non-judicial processes.175 When explicitly imposing an obligation 

on states to investigate violations of human rights and IHL,176 the Impunity Principles set out this 

duty as a standard for enforcing a right to justice and as a standard for redressing victimhood and 

providing victims with expeditious reparation177 rather than as a standard for giving effect to the 

right to the truth for victims and their families.178 However, even when imposed as such, the duty 

to investigate per se explicitly adds a victim-oriented element. The context implies that the goal of 

the duty to criminally investigate is primarily aimed at establishing facts about the misconduct and 

that establishing facts of guilt should result from the establishment of the truth about the actual 
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misconduct.179 The duty to investigate seems to be set out in this context as a duty to establish 

facts while respecting the rights of alleged perpetrator(s) in the process instead of being set out as 

a duty the scope of which is to be defined or limited by a duty to respect the rights of alleged 

perpetrator(s).180  

The Updated Principles further promote a victim-oriented approach to pursuing a duty to 

investigate past violations of human rights and IHL by imposing a procedural right on the part of 

victims and their relatives to undertake investigations or to require access to investigations. States 

are called on to ‘guarantee broad legal standing in the judicial process to any wronged party and 

to any person or non-governmental organization having a legitimate interest therein’.181 The 

Principles do not recognize this standard as a procedural element of the right to the truth per se. 

Instead, this regulation may imply an indirect right on the part of victims, their families, and other 

interested parties to obtain access to information and to the truth about violations of human rights 

and IHL. 

The Disappearance Convention requires state parties to ‘take all appropriate measures to search 

for, locate[, protect]182 and release disappeared persons and, in the event of death, to locate, respect 

and return their remains’183 as a sole duty deriving from the explicitly recognized right to the truth. 

This regulation replicates almost exactly the language used in Additional Protocol 1 to the 1949 

Geneva Conventions to impose state duties to give effect to the right to know.184 However, the 

Convention regulates the state’s duty to investigate acts of enforced disappearance in a much more 

detailed manner than the earlier codification of that duty.185 The Disappearance Convention 

explicitly criminalizes any failure on the part of authorities and persons of authority to investigate 

acts of disappearance, to undertake proper measures to instigate such acts, or to assist in such 

investigations and indeed criminalizes attempts to obstruct such investigations.186 This duty to 

investigate acts of enforced disappearance is imposed not as a standard for enforcing a right to the 

truth per se, however, but as a standard for ensuring the criminal prosecution of those responsible 

for misconduct (i.e. perpetrator-oriented fact finding).187 Nevertheless, like the Impunity 

Principles, the Convention does not fully preclude a victim-oriented approach to this duty to 
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investigate as it empowers victims and other interested parties to initiate or contribute to 

investigations of alleged disappearances.188  

The Convention simultaneously obliges states to guarantee the efficiency of investigations by 

ensuring that the relevant authorities have the power, resources, access (to locations and 

documents), and freedom from pressure to conduct objective and expeditious investigations.189 It 

further stipulates that states should cooperate in their investigative processes when necessary.190 

In adding these detailed and strict standards, the Convention seems to indicate its dedication to 

proper truth-finding in cases of disappearance, even though it does not explicitly impose these as 

duties that fall under the scope of enforcing a right to the truth per se.  

When explicitly linked to enforcing a right to the truth per se, however, a state’s duty to investigate 

cases of disappearance is materially limited in the Convention to clarifying the fate of the 

disappeared persons and is procedurally and temporally limited to the point at which such 

clarification is achieved.191 This suggests that the duty to investigate – when set out in the 

Convention as a standard for giving effect to victims’ right to know per se – is primarily result 

oriented. This does not suggest that a duty to investigate for the purposes of establishing context-

oriented truth is not imposed on states in the Convention, but it does suggest its implied adherence 

to a narrow conception of state duties that derive from the obligation to guarantee victims and their 

family members a right to know, where such a right is guaranteed as a self-standing right in 

international law.  

We may conclude that the scope of the state’s duty to investigate as a precondition for applying 

the scope of the right to the truth has been codified in international hard law so as to guarantee 

victims and their families access to information on the direct effects and results of the violations 

that have led to their victimization, i.e. on the fate and whereabouts of missing or deceased persons. 

The binding codification of a duty to investigate as a standard for guaranteeing the right to the 

truth per se is further limited to the crime and victims of enforced disappearance. This codification 

in hard international law of a duty to investigate for the purposes of giving effect to a right to the 

truth may be sufficient for giving effect to the more narrowly defined codified right to the truth in 

hard international law. However, it is insufficient for giving effect to a right to the truth as this 

right is regulated and recognized in soft international law. The application of a limited, result-

oriented duty to investigate is also insufficient for satisfying the need to access contextual truth 

about what happened.192 
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1.3.3.1.1  Specific standards for expeditiously fulfilling a duty to investigate 

The mandate to undertake investigations lies primarily with judicial193 and police instances,194 

although these mechanisms can be complemented by TRCs and other commissions of inquiry195 

to assist or undertake effective investigation and to advise judicial instances regarding the facts of 

the violations in question.196  

International norms and practices explicitly require that investigations into facts about human 

rights violations be thorough, effective, impartial, fair, independent and transparent.197 

Investigations should be conducted in good faith,198 in political dialogue,199 and in accordance with 

international standards of justice, fairness, and due process of law.200 If necessary, states are urged 

to cooperate with international mandates to investigate201 and cooperate with each other in both 

domestic and international investigations of gross violations of human rights and IHL.202 If needed, 

states should pursue legislative and institutional reform so as to establish and maintain proper 

investigative offices, procedures and mandates203 which are sufficiently independent, such that 

they can undertake objective and thorough investigations.204 Ensuring the impartiality and 

independence of a country’s investigatory mechanisms has been explicitly linked to establishing 

and increasing public trust in institutions and systems overall.205  

The most commonly imposed explicit standard related to methods of investigating and 

implementing international standards of due process requires states to ensure the participation of 

victims and witnesses. It stipulates that victims and their relatives should be guaranteed access to 

investigative processes, where such access contributes to giving effect to their right to justice, their 

right to an effective remedy, and consequently, their right to access information and the truth.206 

Further, they must be allowed and encouraged to initiate investigative processes concerning the 
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disappearance of their family member(s).207 In order to achieve this, states should ensure that 

victims and their relatives are provided with relevant information on their right to remedy and on 

the available models for securing such remedy (and for accessing information of interest).208 

Participating victims, relatives, and legal representatives shall be protected from violence, the 

threat of violence, and other intimidating actions.209  

These specific standards for the expeditious fulfilment of a duty to investigate violations of human 

rights have not been imposed as preconditions for giving effect to a right to the truth. Instead, they 

have most commonly been instigated as standards for giving effect to victims’ right to remedy210 

or as standards for ensuring the criminal accountability of perpetrators.211 This is because the 

context within which these standards have been imposed does not explicitly regulate a duty to 

investigate as a precondition for giving effect to a right to the truth. The ECOSOC Principles on 

effective investigation state, however, that ‘[t]he purpose of the investigation shall be to determine 

the cause, manner and time of death, the person responsible, and any pattern or practice which may 

have brought about that death’.212 This implies that international standards for ensuring the 

effective investigation of killings and other human rights violations are intended to establish the 

truth concerning this violence and to guarantee victims and their families access to such 

information so as to eventually give effect to their right to the truth. 

1.3.3.2  The duty to fight impunity and provide justice 

International normative structures and the literature conceive of truth-finding as a standard for 

empowering the fight against impunity, a fight associated with the establishment of peace and the 

goals of TJ.213 More specifically, international normative institutions have explicitly recognized 

the mutually re-enforcing relation between pursuing the duty to prosecute and punish the 

perpetrators of gross violations of human rights and giving effect to the right to the truth.214 

Principle 1 of the Updated Impunity Principles specifies that ‘[i]mpunity arises from a failure by 

states to meet their obligations to investigate violations; […] to provide victims with justice and 

effective remedies […] [and] to ensure the inalienable right to know the truth about violations 
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[…]’.215 Similarly, the UN ‘[r]ecognizes the importance of respecting and ensuring the right to the 

truth so as to contribute to ending impunity and to promote and protect human rights’.216 In other 

words, empowering a right to know the truth about past violations is set out as an essential standard 

for eliminating impunity. 

The Impunity Principles indicate that ensuring the efficiency of the judiciary is a key standard for 

giving effect to the right to the truth per se,217 indicating that establishing judicial truth and criminal 

responsibility represents a necessary precondition for empowering victims’ right to the truth. 

While they promote the judiciary as a primary mechanism for giving effect to the right to the truth 

per se, however, the Principles do not explicitly or clearly distinguish specific branches of the 

judiciary as particularly or exclusively relevant to fulfilling the obligations and efforts deriving 

from the duty to guarantee the right to the truth, failing to clearly establish whether applying 

prosecutorial mandates in particular is a precondition for giving effect to the right to the truth. 

Instead, it is the context of the Principles that may suggest this, since the detailed standards related 

to the functioning of the judiciary and their role in establishing justice are mainly meant to 

empower the fight against impunity rather than to administer civil truth-finding mechanisms.218 

Bearing in mind that the Principles do not demonstrate selectivity regarding the specific judicial 

mandates to be imposed as standards for giving effect to the right to the truth per se,219 it may be 

argued from the context that prosecutorial mandates are indicated in the Principles as a possible, 

even if not a necessary, standard for giving effect to the right to the truth.  

The Disappearance Convention also imposes detailed standards and duties on states for the 

purposes of holding perpetrators of enforced disappearances accountable for their actions.220 Like 

the Impunity Principles, the Convention does not recognize the duty to prosecute perpetrators as 

deriving from the duty to guarantee a right to the truth per se. However, there is a major difference 

between the Impunity Principles and the Disappearance Convention when it comes to indicating a 

correlation between abiding by the standards governing the work and efficiency of the judiciary 

and giving effect to a right to the truth. This difference lies in the fact that the Convention does not 

acknowledge that the work and efficiency of the judiciary is a precondition and standard for 

empowering a right to the truth per se. This makes the Impunity Principles a more relevant source 

for establishing a direct correlation between the duty to deliver justice and to fight impunity and 

the duty to give effect to a right to the truth for victims of gross violations of human rights and 

IHL.  
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Interpretation of the state’s duty to punish and prosecute perpetrators as empowering the right to 

the truth has been applied by the IACtHR and later confirmed and strengthened by the ECtHR.221 

The ECtHR has been explicit in broadly interpreting the duty to guarantee information about the 

fate of missing persons as encompassing the duty to acknowledge responsibility and to undertake 

accountability for enforced disappearance(s).222 The ECtHR clearly states that ‘official 

investigation when individuals have been killed as a result of the use of force […] must be effective 

in the sense that it is capable of leading to the identification and punishment of those 

responsible’.223 This statement indicates that states have a duty to establish contextual truth and 

that victims have a right to obtain such truth by being provided with information about the 

circumstances and responsibilities under which the violation occurred. The context of the ECtHR’s 

deliberation supports this interpretation as a standard for guaranteeing the right to an effective 

judicial remedy and the right to seek the punishment of the perpetrator, but not explicitly as a right 

to the truth per se. Even so, however, the context indicates that the state’s duty to punish and 

prosecute perpetrators of human rights violations is perceived as directly (but implicitly) linked to 

its duty to give effect to the victim’s right to access the truth about the reasons, causes, and 

circumstances of their victimhood.  

The High Commissioner for Human Rights has explicitly promoted this notion. In his report on 

the right to the truth, he explicitly recognises that judicial (criminal) instances, both national and 

international, play an important role in implementing a right to the truth by prosecuting 

perpetrators. He recognises that in their capacity to deliver justice, national and international 

criminal jurisdictions uncover facts about what happened and are therefore important mechanisms 

for guaranteeing a right to the truth.224 The socio-legal literature likewise accepts that the national 

and international criminal prosecution of perpetrators represents a crucial mechanism for 

establishing the truth concerning gross violations of human rights and IHL and for guaranteeing a 

right to the truth on the part of victims and others.225  

The above suggests that the international community has made use of the stable legal status of the 

concept of fighting impunity under international law to promote the need for truth-finding in post-

conflict contexts and the accompanying duty to ensure access to the truth. Fighting impunity has 

served as a standard for giving effect to the right to the truth when it comes to victims of gross 

violations of human rights and their families. Taking a perpetrator-oriented approach to the 

obligation to investigate and to truth finding can be viewed as having broadened the scope and 

application of the duty to investigate as a standard for giving effect to the right to the truth, where 

in the latter context this duty is intended to establish contextual truth about all gross violations of 
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human rights. Truth finding as a means of fighting impunity can be argued to have added 

contextual elements to the truth finding guaranteed by the right to the truth per se.  

1.3.3.2.1  Legislative reforms as a standard for fighting impunity  

The international normative framework requires state authorities to adopt legislative reform in line 

with relevant international norms on fighting impunity for violations of International Human 

Rights Law and IHL.226 Such legislation should regulate procedures and measures for 

administering the mandates and capacities of institutions in order to ensure compliance with 

international legislation on the rights of war victims, including their access to justice.227 This duty 

to adapt national laws to international standards for the delivery of justice requires that ‘new’ 

legislation guarantees fair, effective, and expeditious access to justice,228 including through 

regulating legislative, administrative, and other measures that may be needed to ensure access to 

justice.229 States have been urged to pursue judicial and systemic reform so as to ensure that the 

delivery of justice through the work of the judiciary is consistent with ‘international law standards 

of justice, fairness and due process of law’.230  

1.3.3.2.2  The independence and impartiality of the justice delivery system  

The required institutional reforms necessitate the establishment of an efficient, independent, 

impartial,231 and competent and credible judicial system and judicial processes. This requires states 

to respect the principles of merit-based judicial appointments232 and the irremovability of judges233 

for their time in office. States should also empower civil society organizations to monitor national 

judicial institutions234 and ‘to strengthen legal defence capacity in order to mitigate abuse of power 

and to ensure due process’.235 

Such a system should effectively, thoroughly, and objectively investigate and publicly transmit 

objective facts about violations and crimes committed during conflict.236 Independent judicial 

investigations should then lead to the objective, impartial and efficient prosecution and punishment 

of those responsible for violating human rights.237 In this context, empowering independent 

judicial systems in post-conflict contexts is treated as a standard for measuring the degree to which 

states have fulfilled their duty to recognize, guarantee and give effect to the rights of the victims 
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of gross violations of human rights and IHL,238 including their right to access justice and the 

judicially established truth about their victimization.239 It is thought to culminate in the official 

recognition of the status, needs, suffering and rights of victims.240 

If properly pursued, the abovementioned characteristics of judicial reform can contribute to 

establishing a judicial system that is trusted by the people, where such trust is set as a key standard 

for achieving the goals of a human rights–based approach to post-conflict justice.241 It therefore 

comes as no surprise that establishing and sustaining a judicial system marked by independence, 

impartiality, and integrity is deemed an important standard for achieving reconciliation between 

groups and for ensuring the expeditious delivery of post-conflict justice,242 thus preventing the 

recurrence of violence and establishing and sustaining a peaceful society.243  

1.3.3.2.3  The efficiency of the justice delivery system  

Improving the expertise of judges and prosecutors is set out as a crucial precondition for pursuing 

judicial efficiency244 and for empowering the expeditious delivery of justice by ensuring respect 

for victims’ rights and promoting the fight against impunity in compliance with international legal 

standards.245  

For this purpose, states are urged to train246 judges, prosecutors, and police and investigative 

personnel on issues pertaining to International Criminal Law,247 Human Rights, and IHL,248 

including regarding conducting effective investigations into human rights violations249 and dealing 

with traumatized and particularly vulnerable victims and witnesses.250 Establishing judicial 

efficiency should further support efforts to improve the technical proficiency of judicial and 

prosecutorial instances,251 including by providing funding and technical assistance to promote the 

expeditious application of the mandates of domestic instances.252 In this context, states are required 

to maintain and empower the mandates of international judges and prosecutors in their territories 
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until national staff can be properly trained to undertake the role of objectively delivering justice 

and fighting impunity.253 

1.3.3.2.4  The transparency and credibility of the justice delivery system 

Achieving legal transparency and credibility is acknowledged in the international normative 

framework as a key standard for pursuing expeditious judicial reform relevant to fighting impunity 

and delivering justice to victims.254 The goal of this standard – just like the goal of standards for 

ensuring judicial independence and efficiency – is to increase people’s trust in the system.255 In 

this context, states are called on to protect the safe participation of victims and witnesses256 in 

domestic judicial processes that enforce the accountability of those who have harmed them. Such 

participation should not be limited to being a passive presence in the processes but should ensure 

that the victim’s perspective is objectively taken into account when deliberating the outcome of a 

case.257 Enforcing such participation requires informing victims and the public about their right to 

initiate or participate in these proceedings258 and pursuing expeditious measures for protecting 

victims and witnesses259 so that the objective and detailed truth can be established and impartial 

justice can be delivered. States are called on to limit costs, corruption, and socio-cultural biases in 

order to improve effective access to courts.260  

Enforcing victims’ legal standing and safe participation in domestic processes for fighting 

impunity – along with the standing and participation of relatives, civil society actors, or any 

persons who have a legitimate interest in truth and justice – is acknowledged in international norms 

as a standard for giving effect to the right to the truth.261 Undertaking efforts to enforce judicial 

transparency can represent a precondition for satisfying and redressing victims’ right to the truth 

by giving effect to their right to participate in fact-finding processes and their right to obtain 

information on the factors that led to their suffering and harm.  

1.3.3.2.5  The domestic prosecution of war crimes 

Within the context of pursuing judicial reforms to improve the judicial and prosecutorial system’s 

capacity to deliver justice and fight impunity, international norms and practices briefly address the 

issue of establishing and reforming specialized units within the justice system with a mandate to 

exclusively prosecute and punish perpetrators of war-related crimes.262 This aspect of judicial 

institutional reform is described more as a natural development than an imposed standard for 
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judicial reform and the fight against impunity. The establishment of specialized instances and 

mandates for dealing with war-related crimes is described as an additional element within regular 

judicial instances, and specific standards related to such instances are set out in addition to those 

that apply to reforming the national judicial system in general.263 It comes as no surprise that the 

standards regarding the enforcement of specialized instances for prosecuting war-related crimes 

overlap to some degree with the standards on overall judicial capacity building.  

For example, like domestic criminal prosecutions, domestic prosecutions for war-related crimes 

are expected and encouraged to abide by ICL norms and practices and by international procedural 

standards on prosecuting war crimes.264 This standard requires that officials must not be 

guaranteed immunity or given amnesty as a means of preventing the prosecution of war-related 

crimes.265 Instead, states should cooperate with each other and with international actors in pursuit 

of the expeditious investigation266 of war-related crimes and in bringing to justice those who have 

committed such crimes.267 States are required to cooperate with each other specifically with regard 

to detaining, extraditing, and processing alleged perpetrators of enforced disappearance, including 

through deporting (alleged) perpetrators to other national or international instances for objective 

and expeditious prosecution.268 Fulfilling the goals of this cooperation is deemed important for 

guaranteeing restitution and redress for victims.269  

The international normative framework does not require states to cooperate in the preservation of 

judicial archival material, where such cooperation may be expected to contribute to the fight 

against impunity and to empower victims and other interested parties to obtain access to judicially 

established truth about what happened or to instigate processes for the delivery of justice 

themselves. An implication of this standard can be interpreted from the 1973 UNGA Resolution 

on principles of international cooperation. This Resolution urges states to ‘co-operate with each 

other in the collection of information and evidence […] and [to] exchange such information’.270 

Although the term ‘collection of information’ may refer here to the collection of archival material 

for the purposes of informing the public, it has been used in the context of collecting and using 

information for prosecutorial purposes alone rather than for the purposes of pursuing subsequent 

truth-unveiling efforts. The context does not support the argument that the inter-state collection of 
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information can be used to give effect to a right to the truth and information on the part of victims, 

yet it seems to imply that states ought to cooperate in collecting and preserving judicial archives, 

possibly implying that states have a duty to cooperate in preserving judicially established truth.  

1.3.3.2.6  (Cooperation in) Fighting impunity internationally 

The international normative framework explicitly obliges states to support and fully cooperate with 

international tribunals in prosecuting those responsible for war-related violations.271 States should 

undertake effective measures to contribute to the efforts of the international community to hold 

perpetrators to account, and to deliver justice for victims and victimized communities.272 It is left 

to states themselves to determine which necessary measures they are to undertake in order to fulfil 

this obligation.  

An exception to this hands-off approach can be found in the explicit requirement that states 

cooperate and assist each other in detaining and extraditing offenders to international criminal 

tribunals, where such cooperation may require both administrative and/or judicial assistance and 

cooperation.273 The domestic authorities are explicitly and repeatedly urged to arrest and deport 

indicted persons to international criminal jurisdictions.274 While this aim is omnipresent in the 

international normative framework, it has not been explicitly set as a standard for guaranteeing a 

right to the truth per se. Instead, it is imposed as a standard deriving from the need and the duty 

for states to protect victims and their families from torture and degrading treatment.275 Given that 

the latter has been used in international legal practice as a basis for deriving a right to the truth on 

the part of victims and their families,276 it may be argued that the duty to prosecute and cooperate 

in prosecuting perpetrators of gross violations of human rights and IHL is implied as an indirect 

standard for giving effect to the right to the truth.  

States are further obliged to avoid using amnesty and immunity to justify their failure to extradite 

fugitives to international tribunals or to legitimize their lack of cooperation with international 

efforts to fight impunity.277 In order to prevent such domestic (mis)behaviour, the international 

normative framework urges states to adopt legislative and policy reforms to eliminate any 

obstacles to domestic prosecution or the extradition of alleged perpetrators for prosecution in 

international criminal justice instances.278 This requirement is not set as a standard for giving effect 

to a right to the truth per se. Instead, it is implied as a standard for states’ exercise of political will 

and political dialogue to effectively fight impunity for serious violations of international and 

human rights law. Bearing in mind that the international normative framework recognizes that 
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impunity-fighting processes can play a role in the pursuit of truth, it may be possible to argue that 

the duty to cooperate in international efforts to fight impunity is implied as a standard for 

measuring the political will to contribute to international truth-finding efforts, and ultimately as a 

standard for giving effect to the right to the truth. This interpretation may prove to be overly 

ambitious, however.  

The scope of the duty to cooperate with international criminal instances does not currently include 

the promotion and enforcement of measures to protect victims and witnesses. Instead, such 

measures are suggested as standards and duties that apply to the international community itself,279 

while states are instructed to ‘educate themselves and find inspiration’ in the measures set out 

within international criminal tribunals.280 The language here suggests that this instruction is meant 

to apply to domestic prosecutions for gross violations of human rights and international law rather 

than cooperation with international criminal jurisdictions.  

1.3.3.3  The duty to preserve memory  

None of the obligatory sources of international norms and standards codify a duty to preserve 

memory281 as an element of the scope of the right to the truth. Moreover, neither Additional 

Protocol 1 to the Geneva Conventions nor the Disappearance Convention recognize or codify a 

duty to preserve memory per se. The Disappearance Convention even prohibits the publication of 

personal information gathered from such inquiries for the purposes of protecting the rights, 

security, and dignity of victims.282 On a more positive note, the Convention acknowledges and 

supports the opportunities for victims and others to pursue collective efforts in truth finding.283 

The context nevertheless suggests, however, that such efforts are to focus on uncovering a 

narrowly defined  range of information, one that is limited to the fate of missing persons rather 

than the collective truth about a given society’s past.284 This suggests that the Disappearance 

Convention is not meant to recognize and regulate a duty to preserve memory in any context. 

Sources of soft international law are notably more explicit in holding that the state has a duty to 

preserve memory, including as an explicit duty for giving effect to a right to the truth on the part 

of victims of gross violations of human rights and IHL. It is again the Impunity Principles that 

most explicitly set out the state’s duty to remember as a model for guaranteeing affected 
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communities and the general public a right to the truth.285 Such a duty requires states to undertake 

appropriate measures, such as establishing archives and records, to preserve and disclose the truth 

about violations of human rights and IHL and to rescue collective memory from extinction.286 

Preserving collective memory is explicitly regulated as a precondition for limiting the tendency of 

previous regimes to prevent the establishment of truth and peace.287  

This understanding has been further confirmed by the Human Rights Council in its Resolutions 

and Reports on the right to the truth. The Council explicitly acknowledges that, in addition to 

victims and their relatives, it is society as a whole that has a right to know the truth about gross 

violations of human rights and IHL to the fullest contextual extent possible.288 This has been set 

as an explicit standard both for giving effect to a right to the truth289 and for achieving TJ’s goal 

of promoting and implementing human rights, ensuring fair and equitable access to justice, 

preventing the recurrence of similar violations, and pursuing reconciliation.290 The Human Rights 

Council explicitly acknowledges that states need ‘to provide appropriate and effective mechanisms 

for society as a whole […] to know the truth regarding [such violations]’.291 This requires that 

states preserve historical memory related to gross violations of human rights and IHL292 through 

the preservation of archives and other documents and through judicial and non-judicial 

investigations into such violations.293 This acknowledgment on the part of the Human Rights 

Council notably mirrors the standards set out in the Impunity Principles with regard to the duty to 

remember.  

The Basic Principles and Guidelines on the Right to a Remedy and Reparation for victims of crime 

would seem to confirm the need to provide the general public with access to the truth about the 

crimes and harms of the past. The Principles prescribe that ‘victims of gross violations of 

international human rights law and serious violations of international humanitarian law should […] 

be provided with full and effective reparation’,294 including in the form of satisfaction, where the 

latter includes and guarantees ‘[v]erification of the facts and full and public disclosure of the 

truth’.295 The context suggests that the Principles imply a duty to verify and publish the truth about 

a community’s criminal past as an element of and standard for guaranteeing the right to 

satisfaction, not as a standard for giving effect to a right to the truth per se. Even more, the right 

to satisfaction applies explicitly to victims, not the general public. The application of this right 

may require measures that extend to the general public more broadly and may bestow benefits on 

                                                   
285 Principle 2 of the 1997 Impunity Principles; Principle 3 of the 2005 Impunity Principles. 
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collectives in practice. In other words, while it may be unclear whether the Basic Principles and 

Guidelines on the Right to a Remedy and Reparation for victims of crime recognize a collective 

right to the truth per se, they clearly impose a duty to establish and unveil the truth about the past, 

which may imply a duty to preserve memory as an element of the victims’ right to satisfaction. 

Like the 2005 Basic Principles and Guidelines on the Right to a Remedy and Reparation for 

victims, the Disappearance Convention guarantees the victims of enforced disappearance and their 

families a right to satisfaction and reparation.296 The Convention does not provide further details 

on the scope of the relevant guarantees, however.297 If the scope of the guarantees covered by the 

right to reparation and satisfaction as set out in the Convention is interpreted in accordance with 

the scope of the right to satisfaction as set out in the Basic Principles and Guidelines on the Right 

to a Remedy and Reparation for victims of gross violations of human rights and IHL, then it may 

be argued that the Convention does in fact impose a duty to preserve the memory and history of 

the relevant violations. Based on the context of the Convention alone, however, such an argument 

is harder to prove, again confirming the Convention’s lack of intention to recognize and regulate 

a duty to preserve the memory of human rights violations. 

1.3.3.3.1  Archives and registers 

The Impunity Principles were the first to stipulate that the state has a duty to preserve archives and 

to provide access to archives containing records of violations of human rights and IHL as a duty 

directly related to guaranteeing a right to the truth.298 The context in which this duty was imposed 

may at first suggest that the Principles set out this duty as applying solely to victims and their 

families rather than the collective as a whole. This is because the duty to establish, manage, and 

open archives is introduced in a principle specifically intended to regulate the state’s duty to give 

effect to an explicitly recognized right to the truth per se,299 which is set out as a right held by 

victims and their family members.300 The right to the truth as applied to the collective, by contrast, 

is not explicitly labelled a right to the truth per se but rather a duty to preserve memory.301 It may 

seem that these standards are intended to apply specifically to victims for the purposes of 

guaranteeing them an individual right to know, rather than to the public more broadly as part of a 

general right to remember. With this said, however, the Impunity Principles explicitly state that 

‘every people has the inalienable right to know the truth about past events [of gross violations of 

human rights and IHL]’.302 This would seem to suggest that the right to the truth per se is also 

meant to apply to the general public. Guarantees related to giving effect to the right to the truth, 

including guarantees with regard to preserving and opening archives, may be interpreted as being 

intended both to guarantee individual truth and to establish collective memory. 
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Unfortunately, however, the Impunity Principles do not guarantee access to archives to the general 

public. Instead, they explicitly set out that access to records and archives shall be provided solely 

to involved and directly interested parties, and eventually to authorized persons for the purposes 

of historical research.303 Even with such a limitation, it can be argued that imposing a duty to create 

and manage records and archives as a standard for guaranteeing a right to the truth304 and allowing 

access to such archives for the purposes of historical research implies that the Principles promote 

archives as an important mechanism for preserving historical memory and for guaranteeing a right 

to the truth to ‘every people’. This seems to be further confirmed by the fact that the Principles 

explicitly stipulate that the duty and standards for establishing and managing archives for the 

purposes of establishing the truth represent an essential standard for restoring peace and 

transitioning to democracy.305 It can be argued that the expeditious management of archives 

constitutes a requirement to face and acknowledge the past, a goal that that cannot be achieved if 

the public is not granted access to an objective account of their history.  

This interpretation of the role of archives in implementing the right to the truth has been confirmed 

by the UN Human Rights Council.306 The Human Rights Council and the Human Rights 

Commissioner explicitly acknowledge that the efficient management of archives and archive 

systems is important for facilitating knowledge of gross violations of human rights and IHL, 

including for establishing and preserving information about the fate, whereabouts, and other 

information about missing persons307 and for ‘guarantee[ing] the effective implementation of the 

right to the truth’.308 The duty to ensure access to archives and records containing objective 

information on gross violations of human rights has been promoted as a standard for effectively 

enforcing institutional reform for the purposes of fighting impunity and facilitating investigations 

into gross violations of human rights and IHL.309 The duty to ensure access to archives and records 

has also been explicitly recognized as a standard for securing remedies for victims,310 including 

through guaranteeing the effective implementation of the right to the truth, the right to justice, and 

the right to reparation.311 It has not been explicitly established in this context whether the right to 

the truth applies solely to victims and their families or to society as a whole. The overall context 

suggests that the right to the truth is meant to apply both to victims and their families and to society 
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more broadly.312 Hence, the mechanisms considered relevant to giving effect to this right should 

be applied in the broader context of society as a whole as well. This seems to suggest that the 

preservation of archives is considered an important mechanism for guaranteeing the collective 

right to the truth and for preserving the collective memory of past violations of human rights and 

IHL.  

This interpretation is further confirmed in the relevant UN documents, which explicitly recognize 

archives, along with their management and conservation, as a core mechanism for ‘preserving 

historic memory relating to gross human rights violations and serious violations of international 

humanitarian law’.313 Measures to preserve the relevant archives so as to document a society’s 

violent past are deemed crucial to preserving national heritage.314 The context in which such claims 

are issued seems to impose a duty to preserve and manage archives as a minimum standard for 

fulfilling the duty to preserve national heritage and memory.  

States have been urged to establish national archival policies315 for the purposes of harmonizing 

archives and records into a unified national archival system316 so as to ensure the objective and 

legitimate preservation of information about the past.317 The unification of records and archives 

has been recognized as an important method for preserving the legitimacy and ‘integrity of the 

archives and their value as evidence’ in establishing the objective truth about human rights 

violations, those responsible for them, and the circumstances that led to them.318 To contribute to 

this, states should undertake appropriate legislative reform in line with international standards and 

practices to expeditiously regulate the archives’ functioning, mandates, and other measures to 

ensure that the archives are promptly preserved.319 It has been explicitly stipulated that such 

legislative solutions should declare ‘that the documentary heritage of the nation is to be retained 

and preserved’,320 confirming the duty to preserve records as a precondition for preserving the 

memory of a nation’s harmful past. The implementation of the required regulation has been 

deemed necessary for fulfilling a duty to preserve collective memory and a crucial precondition 

for ‘the exercise of the right to the truth’.321 In an effort to implement such regulation, states should 

cooperate with relevant archiving institutions ‘with a view to communicating or restituting 
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archives for the purpose of establishing the truth’.322 Empowering archival institutions with 

normative and technical capacities and independence is characterized in the international 

normative framework as a precondition for unveiling the detailed truth about the past. 

Finally, in efforts to ensure the independent and objective management of and access to archival 

material, states should ensure that destroying and/or misusing archives and records is 

punishable,323 that whistle blowers are protected,324 and that the public is informed and educated 

about their right to require and be awarded access to records and archives.325 Concerns over 

national security may not be used to justify the denial of a request to access archives and records.326 

States should undertake efforts to ensure safe and reliable access to inventories and networks of 

preserved records,327 and preserving records and making them open to the public should be carried 

out in an unselectivve manner.328 Fulfilling these standards should ensure that everyone has a right 

to issue claims to access records and to appeal decisions denying such access.329 In other words, 

ensuring both the objective, independent and unselective management of archives and access to 

those archives should culminate in guaranteeing a right to information and truth for all for the 

purposes of preserving collective memory.  

1.3.3.3.2  Truth Commissions (TRCs)  

In addition to requiring states to establish and open archives of information about the past, the 

Impunity Principles require states to establish TRCs or other inquiry commissions to establish facts 

and preserve evidence of past violations of human rights and IHL. The context suggests that TRCs 

are considered preceding mechanisms for fulfilling the duty to preserve and manage archives. The 

requirement to establish TRCs is explicitly imposed as a duty related to giving effect to a right to 

the truth per se, although it is not made clear whose right to the truth is to be guaranteed through 

the work of TRCs. It can be argued that the work of TRCs is considered relevant to giving effect 

to both an individual and a collective right to the truth since the Principles introduce and 

acknowledge TRCs as ‘right to truth mechanism[s]’ in the same context in which they 

acknowledge archives as such mechanisms.330 It can be argued that the application of TRC 

mandates overlaps with the application of the mandates of archives. 
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The Impunity Principles explicitly state that the composition of a TRC shall be ‘based upon public 

consultations’331 and that their investigations shall recognize the dignity of victims and their 

families, mainly through implementing an objective to ‘secur[e] recognition of such parts of the 

truth as were formerly denied’.332 The soft international normative framework has confirmed this 

understanding by explicitly acknowledging the importance of TRC truth-finding mandates for 

shaping a collective and public sense of the truth,333 intended to acknowledge the suffering of 

victims and victimized communities and to ‘raise awareness about the rights of victims’.334 For 

this reason, the UN has explicitly urged that the findings and recommendations established and 

issued by TRCs be publicly unveiled, where the public dissemination of TRC findings has been 

set as a standard relevant to giving effect to the right to the truth per se.335  

This prescribed mandate to protect the objective yet denied truth about the past implies that TRCs 

also have a mandate to ‘guard against the development of revisionist and negationist arguments’,336 

where the latter is set out in international law as a prevailing goal for imposing a duty to preserve 

memory.337 The explicit emphasis on the fact that the goal of this mandate is to establish, 

acknowledge, and publicize formerly denied historical facts suggests that TRCs are meant to serve 

as protectors of objective truth if and when formal instances like the judiciary fail to do so. In 

explicitly recognizing this capacity, the UN documents acknowledge TRCs as a complementary 

mechanism alongside the judiciary whose mandate contributes to both truth-finding and the fight 

against impunity.338 In this context, it has been explicitly recognized that the mandate of TRCs is 

primarily to investigate and establish contextual truth regarding past gross violations of human 

rights and IHL339 ‘with a view to making a credible historical record and thereby preventing the 

recurrence of such events’.340 International norms and practices explicitly recognize that TRCs 

have a mandate to legitimize historical truth about a society’s violent past,341 to contribute to the 
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preservation of collective memory, and to assist TJ processes by encouraging communities and 

governing structures to legitimately face their past so that they can pursue a democratic future.  

To achieve the goal of establishing objective contextual truth, international norms have confirmed 

that the complementarity of TRCs’ investigative mandates and judicial investigative mandates 

does not entail that TRCs and judicially relevant instances are rivals in truth finding.342 TRCs and 

judicial instances are meant to cooperate in gathering facts and establishing the objective truth 

about the past.343 The mandates of the former encompass their duty to provide information to the 

courts344 when necessary and to act as an advisory body in domestic efforts to fight impunity.345 

Similarly, TRCs may seek assistance and/or information from judicial instances, including 

assistance in investigating sites or witnesses in judicial processes.346 They may also require support 

from international partners.347 

In addition to this largely (inter-)governmental cooperation, the standard imposed by the Impunity 

Principles to establish TRCs upon public consultation and approval may imply that the truth 

established by TRCs should be subject to comparable consultations with (and the approval of) the 

general public. While such an interpretation may push things too far, it is clear that the requirement 

to establish a TRC upon public approval promotes efforts to gain public trust regarding the truth 

established by the Commission. The soft international normative framework goes further on this 

issue by explicitly acknowledging the role played by victims, the general public, and the civil 

sector in not only establishing TRCs but also executing their mandates and legitimizing the truth 

they establish.348 The international normative framework in fact recognizes that the role played by 

TRCs in acknowledging the suffering of victims and victimized communities is often based on 

their capacity to provide a forum in which victims and members of victimized communities can 

tell their stories and their version of the truth.349 The UN requires that these actors be informed of 

their capacity to initiate fact-finding processes within both judicial and TRC instances.350 TRCs 

themselves should also encourage the participation of victims, civil society, and, where possible, 

alleged perpetrators in their investigating and fact-finding efforts.351 A crucial standard for 

encouraging such participation rightly requires that victims and witnesses who participate in such 

processes be given security and protection.352  
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The above indicates that the most crucial aspect of TRC truth-finding mandates is their capacity 

to legitimize historical truth in post-conflict contexts. To serve this purpose, the mandates and 

functioning of TRCs must be legitimate and effective. They must function in a way that respects 

and promotes human rights,353 thus independently, impartially, transparently, and credibly.354 As 

a minimum standard, TRCs must therefore be established by law and in accordance with relevant 

principles of international law and human rights standards.355  

In order to demonstrate impartiality, TRCs should take a non-discriminatory approach356 to 

conducting investigations and should ensure that such processes are conducted in accordance with 

international standards of justice, fairness and due process of law.357 Similarly, in order to be able 

to execute their mandates independently and impartially, TRCs should be provided adequate 

financial, material, technical and human resources.358 Their staff must be independent and 

impartial, appointed based on objective, merit-based criteria,359 and must be allowed to express 

their opinions freely,360 without being subject to internal or external pressure or influence in 

applying their expertise.361 

Regulations related to TRCs and their mandates in the international normative framework clearly 

indicate a general recognition of a need, if not a duty, to preserve memory in post-conflict societies. 

TRC mandates have been explicitly set out to give effect to the right to the truth on the part of both 

individuals and collectives.362 TRCs have been explicitly recognized as having a mandate to 

investigate gross violations of human rights and IHL and to contribute to truth finding in TJ 

processes.363 Also explicitly acknowledged is their role in establishing the fate of missing 

persons364 and in creating historical records of a society’s violent past.365 In this context, it is 

generally acknowledged that TRC mandates play a role in publicly acknowledging victims366 and 
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implied with the standard to publicly unveil the finding and recommendations of TRCs: Un Doc A/RES/68/165, para 

2. 
363 UN Doc A/2004/616, para 50; Un Doc A/HRC/RES/21/15, para 3; UN Doc S/2011/634, para 20; UN Doc 

A/RES/68/165, para 2; UN Doc A/HRC/RES/21/7, para 4; UN Doc A/HRC/RES/12/11, para 5; Un Doc 
A/HRC/12/19, paras 23–24; 1997 and 2005 Impunity Principles. 
364 UN Doc A/HRC/12/19, para 23. 
365 UN Doc E/CN.4/2006/91, para 15; UN Doc A/HRC/12/19, para 23; see also para 31; 1997 and 2005 Impunity 

Principles. 
366 Including by providing victims a platform to tell their stories and discuss the truth. At UN Doc S/2004/616, para 

50; UN Doc E/CN.4/2006/91, para 15. 
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educating the general public about the suffering, needs, and rights of victims and their relatives.367 

This indicates that international norms endorse TRCs and their mandates as relevant mechanisms 

for satisfying the state’s duty to preserve the memory of the relevant communities and societies. It 

is also acknowledged that TRCs can contribute, as a complementary process, to holding 

perpetrators and governing structures accountable for gross violations of human rights.368 All this 

indicates that the international normative framework holds that establishing TRCs can be of 

significant advantage for pursuing the expeditious, systemic reform necessary for democratization 

and for pursuing the TJ goals of achieving and managing peace and reconciliation.369 

1.3.3.3.3  Acknowledgment of past violations and victimhood 

In the context of recognizing and redressing victimhood, the Basic Principles and Guidelines of 

the Right to a Remedy and Reparation guarantee victims of gross violations of human rights and 

IHL a right to receive ‘adequate, effective and prompt reparation [for] […] the violations and the 

harm suffered’.370 Expeditious reparation guarantees satisfaction through measures to encourage 

and symbolize the acknowledgment of victims and their dignity and rights, including through 

public recognition of the truth and the identification of those responsible for such harms, public 

apologies, and the commemoration of victims.371 The Security Council has confirmed this standing 

and has clarified that the duty to enforce reparations for victims may and should include symbolic 

measures aimed at the official and public acknowledgment of victimhood, including through 

‘official apologies, monuments and commemorative ceremonies’.372 The public and official 

acknowledgment of victims and their victimhood should contribute to shaping a narrative that 

constitutes an official memorial of the victimized community and society. 

The guaranteed right to reparation is set out in the Basic Principles and Guidelines on the Right to 

a Remedy and Reparation for victims not as a guarantee deriving from the right to the truth but as 

a guarantee to promote access to justice.373 The Principles stipulate that the state’s duty to 

guarantee satisfaction and the victims’ right to reparation includes a duty, on the part of the state, 

to publicly disclose the truth about past violations of human rights and IHL and to publicly374 

acknowledge facts about past violations, to accept responsibility for those violations,375 and to 

publicly commemorate, acknowledge, and apologize for contributing to the victimization of those 

who were harmed.376 This indicates that the 2005 Basic Principles and Guidelines on the Right to 

                                                   
367 UN Doc S/2011/634, para 20.  
368 UN Doc S/2011/634, paras 23 and 25; UN Doc A/HRC/RES/21/7, para 4; UN Doc A/HRC/RES/21/15, para 3; 

UN Doc S/2004/616, para 50; UN Doc E/CN.4/2006/91, para 14; UN Doc E/CN.4/RES/2005/81, para 11. 
369 UN Doc E/CN.4/2006/91, paras 14–15. 
370 Basic Principles, para 15. 
371 ibid, para 22(d), 22(e), 22(g); see together with para 18. 
372 UN Doc S/2004/616, para 54. 
373 Basic Principles, para 15. 
374 The acknowledgement of responsibility for gross violations of human rights and IHL is not explicitly required to 

be pursued publicly. However, the context seems to suggest a requirement that this acknowledgment be made publicly, 

as it is issued as a duty deriving from the duty to publicly apologize for the gross violations and harms suffered as a 

result of such violations. At: Basic Principles, paras 22(b) and 22(e).  
375 ibid, para 22(e). 
376 ibid, paras 22(e) and 22(g).  



65 
 

a Remedy and Reparation for victims imply a duty to preserve and promote the legitimate and 

objective truth about (and memory of) the violent past, not as a duty deriving from a right to the 

truth but rather as a duty deriving from a right to reparation and satisfaction.   

1.3.3.3.4  Other standards related to the duty to preserve (collective) memory 

1.3.3.3.4.1 The media 

The media’s capacity to contribute to giving effect to the right to the truth and achieving the goals 

of TJ has not been tackled in sources of hard international law that codify a right to the truth. 

Likewise, the role of the media has scarcely been mentioned in sources of soft law that cover issues 

related to the right to the truth. When they do regulate the issue of the media in the context of 

regulating the right to the truth and TJ, however, soft legal sources nonetheless recognize that the 

media can play a significant role in implementing TJ goals and in the right to the truth.  

Sources of soft international norms have explicitly called on states to establish free and 

independent media services as a particularly relevant precondition for ‘informing the public about 

the human rights dimension in the area of transitional justice mechanisms locally, nationally and 

internationally’.377 At first glance, this claim seems to establish a duty to ensure a free and 

independent media as a standard for informing the public about human rights violations of the past 

and as a standard for giving effect to a collective right to the truth (and ultimately for fulfilling the 

duty to preserve memory). However, attention to the context suggests that its aim is to recognize 

the media’s role in informing the public of available TJ mechanisms, thus encouraging and 

empowering their participation in TJ processes, rather than acknowledging the media’s role in 

enforcing a right to the truth per se. This seems to be further confirmed in an explicit claim 

recognizing the media’s role in enhancing dialogue, tolerance and coexistence in society and in 

reducing the possibility of (further) violations of human rights.378  

This gap has been redressed in the international soft normative framework on impunity, where the 

role of a free and independent media has been explicitly recognized as an important element of 

combating impunity and of ‘exposing the truth regarding violations of human rights and 

international humanitarian law’.379 In this context, media services are required to make the findings 

of truth commissions, and thus the truth about gross violations of human rights and IHL, available 

to the general public.380 This indicates that international policy norms recognize a need or duty to 

establish a free and independent media as a standard for giving effect to the people’s right to know 

and to the need to create a public memory of the past.  

 

                                                   
377 UN Doc A/HRC/RES/12/11, para 14(c); UN Doc E/CN.4/RES/2005/70, preamble. 
378 This has been set in a context of crimes of terrorism. However, it may be possible to argue, based on the context, 
that the standards imposed in this document may apply also to armed conflicts. This may be supported with 

acknowledging that certain acts of the Yugoslav conflicts, like the acts of the KLA in Kosovo, have been referred in 

the international normative as terrorist acts, yet to be subjected to TJ measures. At UNSC Res 1624 (14 September 

2005) UN Doc S/RES/1624, preamble. 
379 UN Doc E/CN.4/RES/2005/81, para 16. 
380 UN Doc E/CN.4/2004/88, para 19(i). 
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1.3.3.3.4.2  Education  

The Principles on reparation for victims explicitly require states to include an accurate account of 

past violations in training and educational materials at all levels.381 This has been set as an explicit 

standard deriving from the state’s duty to provide satisfaction to victims of gross violations of 

human rights and IHL.382 The Principles do not clearly delineate which models of education are 

covered under ‘all levels’ of training and education. The language seems to suggest that the 

requirement to ‘promote’ the objective truth about gross violations of human rights and IHL may, 

or should, cover the formal and informal education of public servants and officials, as well as the 

education of the general public. The standard for guaranteeing reparation to victims seems to 

impose a duty to promote objective truth and to preserve collective memory of the violent past 

within all levels and actors in the affected society. 

On the other hand, international policy documents rarely address the issue of education per se or 

reforms to the educational system. When they do so, they notably refrain from imposing a duty to 

enforce training and education as a standard for giving effect to the right to the truth. When they 

are addressed, standards related to education seem to be intended not to educate the general public 

about past violations but to educate authorities to promptly pursue their duties.383 A link between 

education projects and enforcing the right to the truth may have been implied by the Human Rights 

Council’s acknowledgment of ‘the fundamental importance of human rights education and training 

in contributing to the promotion, protection and effective realization of all human rights, including 

the area of human rights and transitional justice’.384 It is not clear in this context whether the 

promoted education was intended to educate the general public about past human rights abuses 

and efforts to redress them in TJ processes so as to create a collective memory or whether urging 

knowledge exchange through education was intended to promote general knowledge about human 

rights and TJ. The language and the context suggest the latter intention.  

Simultaneously, the Commission on Human Rights has acknowledged that historical projects and 

education in history may contribute to implementing a right to the truth.385 It can be argued that in 

this context, the promotion and exchange of knowledge through education is considered a means 

of contributing to the public promotion of historical truth and that it may imply a duty to establish, 

preserve, and publicly promote memory through education. Such an argument may push things 

too far, however, due to the vagueness of the statement and its failure to hint at the imposition of 

any duty. 

Overall, it seems that international policy norms and standards have vaguely promoted education 

as a relevant mechanism for giving effect to a collective right to the truth in TJ processes. Such 

references are not sufficiently clear to establish whether education is also implied as a standard for 

creating or preserving the memory of a community’s or a society’s harmful past. The latter has 

                                                   
381 Basic Principles, para 22(h).  
382 ibid. 
383 UN Doc E/CN.4/RES/2005/81, para 18; UN Doc S/RES/1624, preamble. 
384 UN Doc A/HRC/RES/21/15, para 27. 
385 UN Doc E/CN.4/2006/91, para 54. 
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been most solidly implied in the Basic Principles and Guidelines on the Right to a Remedy and 

Reparation for victims of gross violations of human rights and IHL. 

1.3.4  Defining a contemporary right to the truth in international law  

The international normative framework does not provide a unanimously accepted definition of the 

right to the truth to depict the contemporary scope and application of this right. Additional Protocol 

1 to the 1949 Geneva Conventions provides the most generic definition of this right by simply 

establishing that the families of disappeared persons in a conflict have a right to know the fate of 

their relatives. The Protocol provides the most narrow interpretation of the bearer of the right to 

know, the information guaranteed by this right, and the state’s duties regarding the application of 

this guarantee. The Protocol does not set out relevant mechanisms for giving effect to this right. 

The Impunity Principles then add multiple layers to this basic definition of the right to the truth. 

The Principles characterize the right to the truth as a right held by the victims of all human rights 

violations and their families and collectives. The truth guaranteed to the bearers of this right 

extends beyond mere information on the fate of the missing to include details about the 

circumstances, context, and reasons for the violations, along with information on participants in 

the misconduct. The Impunity Principles also broaden the scope of state duties deriving from the 

requirement to establish the truth about what happened and about the progress of the relevant 

investigations, where applicable. The Principles finally enumerate explicit mechanisms for 

administering guarantees deriving from the right to the truth per se. These mechanisms include 

inquiry commissions, archives, and the judiciary. Finally, the standards on the right to the truth set 

out in the Disappearance Convention range from those set out in Additional Protocol 1 to the 1949 

Geneva Conventions to those set out in the Impunity Principles. In essence, the Convention 

confirms that the families of missing persons have a right to know the truth but does not guarantee 

such a right to collectives.  

All this suggests that the relevant international legal sources for establishing and regulating a right 

to the truth per se support various conceptions of the scope and application of this right. With this 

said, one aspect in particular has been repeatedly identified as representing a minimum standard 

for giving effect to the fundamental right to the truth in international law: the requirement that the 

relatives of missing persons be given access to the truth about the fate and whereabouts of their 

missing relatives. The soft international normative framework has expanded this minimum 

standard to apply to families and victims of other gross violations of human rights, where these 

beneficiaries are now universally acknowledged to have a right to know, even though they are not 

explicitly recognized as beneficiaries of a right to know in sources of hard international law. This 

expansion of the beneficiaries of the right to the truth is mirrored by the soft international 

normative framework’s expansion of the scope and application of the right to the truth.  

Bearing in mind these developments and variations with regard to the scope of the right to the 

truth, it would be helpful to have a comprehensive, contemporary definition of the right to the truth 

as it is understood in the international normative framework. Such a definition should begin with 

the universally accepted and codified minimum standard on the right to the truth and should 
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progressively incorporate elements of the right to the truth that are accepted in soft international 

norms and practices and that reflect the need to know the truth in contemporary contexts. This 

definition should be clear and explicit about the nature of the truth to be guaranteed by the right to 

know, who is entitled to such guarantees, and what duties and mechanisms are to be pursued in 

order to ensure their effective application.  

The following set of elements, which derive from the existing regulations on the right to the truth 

in norms of both hard and soft international law, can be included in an updated definition of the 

right to the truth: 

The right to the truth: The right to the truth about gross human rights violations and 

serious violations of human rights law is an inalienable, autonomous, and non-derogable 

right, which shall be guaranteed to direct victims, their relatives and representatives, and, 

where applicable, to all interested parties.386  

These beneficiaries shall have the right to obtain objectively and unselectively 

investigated387 and contextually established information about the misconduct that led to 

the violation(s), about those who undertook, participated in, or ordered the unlawful and 

violent activities, the circumstances in which the violation(s) took place, the reasons and 

causes for the violations,388 and the fate and whereabouts of those missing or killed.389 The 

objectively established truth shall contribute to establishing guilt, responsibility, and 

accountability for the violations and shall culminate in providing prompt and effective 

remedy and reparations390 – material and/or non-material – for the harm suffered. 

An updated conception of state duties to be attached to and to derive from the right to the truth 

may include the following elements: 

Derived duties: States have a duty to give effect to the right to the truth by conducting 

and/or empowering unselective and effective investigations regarding gross violations of 

human rights and the context in which such violations have taken place.391 States shall take 

appropriate action to ensure the independent and effective operation of the judiciary to 

establish the truth about violations as objectively as possible and to impose accountability 

for them. Where applicable, states shall pursue appropriate measures to empower non-

judicial truth finding and information gathering,392 including the preservation of the 

established information in well-managed records and archives. All beneficiaries of the right 

to the truth shall have the opportunity and/or the right to take part in judicial and non-

                                                   
386 Combination of standards set at UN Doc E/CN.4/2006/91, summary; 1997 Impunity Principles, Principles 1, 

together with Principle 2; 2005 Impunity Principles, Principle 2, together with Principle 3; Disappearance Convention. 
387 Combination of standards set out at UN Doc E/CN.4/2006/91, summary; Disappearance Convention, para 24; 1997 

and 2005 Impunity Principles. 
388 Standards primarily inspired by Un Doc E/CN.4/2006/91, paras 3 and 38. Similar standards have also been imposed 

at the Disappearance Convention, art 18, and to a limited extent at the 1997 Impunity Principles, Principle 1, and the 
2005 Impunity Principles, Principle 2. 
389 A minimum standard set in any document regulating the right to the truth. 
390 Combination of standards set out at UN Doc E/CN.4/2006/91, summary; Disappearance Convention, para 24; 1997 

and 2005 Impunity Principles. 
391 ibid. 
392 Standards set out at 1997 and 2005 Impunity Principles; Un Doc E/CN.4/2006/91, para 50. 
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judicial truth-finding processes.393 At a minimum, beneficiaries shall have the right to seek 

and obtain information established by these processes and preserved in records and 

archives.394  

1.4  Conclusion 

The goal of this chapter was to provide a detailed analysis of the scope and application of the right 

to the truth in international norms and practices. The chapter first addressed the development and 

progression of the right to the truth and its scope as regulated by the international normative 

framework throughout history. It placed emphasis on the most relevant sources of international 

law when it comes to setting the standards and duties for giving effect to the right to the truth. The 

chapter demonstrated the discrepancy between regulations on the scope of the right to the truth in 

sources of hard international law and regulations on this right in sources of soft international law. 

Binding sources of hard law stipulate that only victims of disappearances and their families enjoy 

a right to the result-oriented truth about the enforced disappearances that have affected them. This 

aspect of the right to the truth has been accepted within the international normative framework as 

a minimum standard for giving effect to a right to the truth as an autonomous right in international 

law. A right on the part of the general public to know what crimes and harms have been committed 

during an armed conflict is not identified as a guarantee deriving from a fundamental right to the 

truth in sources of hard international law. Documents that define the extensive scope of the right 

to the truth are sources of soft international law. These sources expand the scope and application 

of the right to the truth so as to guarantee contextual truth, which is to include both cause-oriented 

and result-oriented information about past violations. This guarantee also applies to victims of 

crimes and violations of human rights other than the violation of enforced disappearance and to 

victimized communities and the general public. Sources of soft international law expand the scope 

of the truth to be guaranteed by a fundamental right to the truth and the scope of those who enjoy 

this expanded guarantee.  

The chapter then elaborated on the scope of the duties deriving from this regulated right to the 

truth in international law. It showed that in its limited scope as a fundamental right guaranteed by 

hard international law, the right to the truth imposes a unanimously acknowledged duty on states 

to search for or otherwise investigate the fate and whereabouts of missing persons. On the other 

hand, when regulated in its expanded, contemporary scope as a concept of soft international norms, 

the right to the truth imposes additional duties on states. For example, this scope imposes a duty 

to fight impunity and to preserve memory so that all beneficiaries of the right to the truth have 

access to contextual truth about conflict-related violations of human rights and IHL. 

Differences with regard to the application of the right to the truth and the duties that derive from 

it can result in differences with regard to the scope of the material and procedural rights bestowed 

on beneficiaries of the right to the truth. These differences are evident when it comes to regulating 

procedural rights to empower rights-bearers and beneficiaries of the right to the truth to instigate 

                                                   
393 Standards primarily inspired by Un Doc E/CN.4/2006/91, para 38; the Disappearance Convention, art 18. 
394 Standards set out at 1997 and 2005 Impunity Principles; UN Doc E/CN.4/2006/91, para 52. 
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and participate in efforts to ensure that their right to the truth is effectively guaranteed. The binding 

international normative framework indicates that a breach of the right to the truth may arise when 

no official investigative action has been undertaken by the state for the purposes of unveiling the 

truth of past misconduct. However, this regulation provides limited information on which 

procedural actions beneficiaries can pursue in cases where the state has failed to investigate. The 

hard international normative framework only vaguely sets out that victims may have ‘the right to 

freedom to seek, receive and impart information’ on the circumstances of an enforced 

disappearance.395 As has been proven in practice,396 such a guarantee may lead to a vicious circle 

in which victims request information and the state fails to investigate and to provide them with 

prompt information on the misconduct and the investigation. Luckily, non-binding sources of 

guarantees deriving from the right to the truth have contributed to the above standard by 

prescribing more precise procedural rights on the part of victims and victimized communities 

related to initiating investigative procedures and participating in judicial and non-judicial 

investigative processes.397 In both of these instances,  however, when victims are granted 

procedural guarantees to claim their right to the truth, these guarantees are set out as directly 

deriving from the right to justice398 and the right to an effective remedy.399 Guaranteeing the right 

to the truth may depend on the extent to which the right to access information, the right to access 

justice, and the right to an effective remedy are also respected. 

These differences with regard to the scope and application of rights and duties deriving from a 

right to the truth as regulated in international law may indicate a need to develop a comprehensive 

definition of the right to the truth. This chapter has provided a set of elements that should be taken 

into consideration when delineating an updated definition of the right to the truth in international 

law. This set of elements depicts the broadest scope of the right to the truth that, as this chapter 

has shown, is currently regulated within sources of both hard and soft international law. 

                                                   
395 Disappearance Convention 2005, preamble.  
396 Škendzić and Krznarić v Croatia (n 15); Jularić v Croatia (n 15). 
397 Un Doc E/CN.4/2004/88, para 44. 
398 Implied in the 2005 Impunity Principles, Principle 19, where Principle 19 takes part in the General principles on 

the right to justice. 
399 Disappearance Convention, art 8(2). 
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CHAPTER 2: Transitional justice and the right to the truth 

2.1  Introduction  

Throughout its development as a concept in international norms and practices, the right to the truth 

has almost always been related to standards for ensuring or urging post-conflict or post-

authoritarian respect for human rights. The right to the truth is treated in the international normative 

framework and the literature as being particularly applicable to the context of post-conflict 

transition processes. This is unsurprising to the extent the right to the truth was initially promoted 

by proponents of post-conflict redress for victims of human rights violations related to armed 

conflict and authoritarian regimes.1  

Authors and organizations promoting transitional justice (TJ) have also played a major role in 

broadening the scope of the right to the truth. Organizations like the International Center for 

Transitional Justice (ICTJ), the Center for Justice and International Law (CEJIL), and Human 

Rights Watch have submitted extensive and detailed amicus curiae letter to the IACtHR, the 

ECtHR, and national and local jurisdictions. These letters and friends of the procedure have 

substantively promoted and elaborated on the necessity of giving effect to a right to the truth in 

order to ‘heal’ victims and societies, to establish sustainable peace and democracy, and to fulfil 

international standards related to the protection of human rights.2 This suggests that efforts to 

develop and promote TJ have contributed to highlighting the relevance of the right to the truth in 

post-conflict environments and to emphasizing the importance of regulating and guaranteeing this 

right in international law. At the same time, the progressive expansion of the scope and application 

of a right to the truth in international law seems to have influenced the reciprocal extension of the 

scope and relevance of TJ as an emerging concept in the international normative framework on 

human rights.  

The goal of this chapter is to analyse the emerging interdependence of the right to the truth and TJ 

and the gradual broadening of the scope of these two concepts. The first part of this chapter will 

                                                   
1 Patricia Naftali, ‘Crafting at “Right to the Truth” in International Law: Converging Mobilizations, Diverging 

Agendas?’ (2016) 13 CP; Y. Gloria Park, ‘Truth as Justice: Legal and Extralegal Development of the Right to Truth’ 

(2010) 31 HIR 24. Patricia Naftali, ‘The Politics of Truth: On Legal Fetishism and the Rhetoric of Complementarity’ 

(2015) Revue Québécoise de Droit International 101. 
2 Naftali ‘Crafting at “Right to the Truth” in International Law: Converging Mobilizations, Diverging Agendas?’ 

(n 1); Brief for the CEJIL and Human Rights Watch as Amicus Curiae, pp.  149–171, ‘Acts reported as occurred in 

the area of School of Naval Mechanics (ESMA)’, Revista El Derecho, No 8835, vol 21 (15 September 1995); Brief 

for the CEJIL as Amicus Curiae, Timurtas v Turquia (ECtHR), available at <https://cejil.org/sites/default/files/cejil-

amicus-timurtas-amicus.pdf>; Brief of the Open Society Justice, the Commonwealth Human Rights Initiative, the 

Open Democracy Advice Centre, and the South African History Archive Initiative as Amicus Curiae, Gomez Lund et 

al. v Brazil (IACtHR June 2010), available at <https://www.justiceinitiative.org/uploads/b46e85b5-6284-4ad9-bb56-

df6bcc92d4f7/araguaia-amicus-english-20100601.pdf>; Brief for the The Open Society Justice Initiative, La 

Asociación Pro-Derechos Humanos, and La Comisión Mexicana de Defensa y Promoción de los Derechos Humanos, 

A.C. as Amicus Curiae, Gudiel Álvarez y Otros (“Diario Militar”) v Guatemala (IACtHR, May 2012), available at 

<https://www.justiceinitiative.org/uploads/e094b703-c521-4225-9538-a09e2c4c0471/inter-american-court-diario-

militar-amicus-20120827.pdf>. 

https://cejil.org/sites/default/files/cejil-amicus-timurtas-amicus.pdf
https://cejil.org/sites/default/files/cejil-amicus-timurtas-amicus.pdf
https://www.justiceinitiative.org/uploads/b46e85b5-6284-4ad9-bb56-df6bcc92d4f7/araguaia-amicus-english-20100601.pdf
https://www.justiceinitiative.org/uploads/b46e85b5-6284-4ad9-bb56-df6bcc92d4f7/araguaia-amicus-english-20100601.pdf
https://www.justiceinitiative.org/uploads/e094b703-c521-4225-9538-a09e2c4c0471/inter-american-court-diario-militar-amicus-20120827.pdf
https://www.justiceinitiative.org/uploads/e094b703-c521-4225-9538-a09e2c4c0471/inter-american-court-diario-militar-amicus-20120827.pdf
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delineate the contemporary scope of TJ. In doing so, it will reflect on the development of the scope 

of TJ. This part of the chapter will also elaborate on processes that have transformed TJ from a 

perpetrator-centred concept based solely on standards of criminal justice to a more victim-oriented 

concept based on standards of human rights protection as a guiding principle for achieving 

sustainable peace.  

The chapter will then analyse the standing of the right to the truth in TJ processes. This second 

part of the chapter will portray the right to the truth as a standard whose satisfaction can affect the 

effectiveness of TJ processes and the prospect of achieving sustainable peace and other TJ goals. 

It will elaborate on the role of TJ processes and TJ mechanisms in giving effect to the right to the 

truth and on the ways in which TJ mechanisms promote and comply with international norms on 

the right to the truth. In addition, it will elaborate on the ways in which TJ mechanisms can and do 

contribute to the effectiveness of guaranteeing a right to the truth in practice.  

2.2  Transitional justice in international law and practice 

2.2.1  The goals of transitional justice  

The literature suggests that the lead impetus of TJ is to carefully deal with a society’s painful past, 

leading it towards the establishment of a trustworthy, democratic, reconciled polity.3 The goals 

guiding the pursuit of TJ processes focus on enabling societies to ‘end impunity, promote 

reconciliation, and establish a society and government under the rule of law’4 by applying efforts 

to address and redress past human rights violations and crimes.5 The main ‘transitional’ goal of TJ 

processes aims to establish and sustain a new political order and a just and democratic system6 that 

functions under conditions of trust both among people and between citizens and the authorities.7 

Such a system is meant to prevent a return to the old, non-democratic political order.8 Satisfying 

this ‘transitional’ goal is also related to establishing an environment in which the ‘justice’-based 

goals of TJ can likewise be satisfied. The latter, more permanent goal of TJ is to achieve justice 

for victims of the old regime9 through establishing the rule of law and an effective legal order to 

support the fight against impunity and the reoccurrence of human rights violations.10 Ending 

                                                   
3 Pablo De Greiff, ‘A Normative Conception of Transitional Justice’ (2010) 50 Politorbis 17; Stephen Winter, 

‘Towards a Unified Theory of Transitional Justice’ (2013) 7 International Journal of Transitional Justice 224, 232–3. 
4 UNSC Res 1606 (20 June 2005) UN Doc S/RES/1606, preamble.  
5 This has been clearly and explicitly articulated in the literature. See, for example, Paige Arthur, ‘How “Transitions” 

reshaped Human Rights: A Conceptual History of Transitional Justice’ (2009) 31 Human Rights 321. On other 

occasions, this general goal has been implied within references to the more specific goals of TJ. See, for example, 

Jens Iverson ‘Transitional Justice, Jus Post Bellum and International Criminal Law’ (2013) 7 International Journal of 

Transitional Justice 413. International standards seem to have also supported this approach; see UNCHR ‘Question 

on the Impunity of Perpetrators of human rights Violations (Civil and Political): Revised Final Report by Mr. Joinet 

Pursuant to Sub-Commission Decision 1996/119’ (2 October 1997) UN Doc E/CN.4/Sub.2/1997/20/Rev.1, para 50 
6 Arthur (n 5) 357. 
7 De Greiff (n 3). 
8 Iverson (n 5) 419. 
9 Arthur (n 5) 357–358; Iverson (n 5) 419. 
10 UNCHR ‘Question on the Impunity of Perpetrators of Human Rights Violations (Civil and Political): Revised Final 

Report by Mr. Joinet Pursuant to Sub-Commission Decision 1996/119 - Annex II’ (2 October 1997) UN 
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impunity, providing redress to victims, and protecting human rights are key steps toward achieving 

TJ’s umbrella goal of preventing the repetition of crimes through establishing sustainable systems 

based on democratic values and standards.11  

The transition to peace and democracy should therefore aim to satisfy people’s interests, needs, 

and rights, including their right to political, legal and economic justice. The delivery of political 

justice can be achieved through the official promotion of post-conflict economic and socio-legal 

justice12 and through efforts to provide expeditious satisfaction to victims and their families based 

on the official acknowledgment of their victimhood and of past misconduct. The delivery of legal 

justice can be achieved through establishing and empowering a just, objective, and cooperative 

system based on the rule of law, in which past crimes and violations of human rights are officially 

acknowledged and the accountability of perpetrators is ensured.  

2.2.2  The scope of the ‘transition’ element of TJ processes 

When used in the context of transitional justice, the term ‘transition’ refers to the transformation 

from conflict to peace, or from an authoritarian to a democratic regime.13 The term ‘transition’ 

may also be interpreted in this context in terms of the transformation from a one-party political 

regime to a pluralistic political system.14 In other words, ‘[t]ransitional justice comes to fore in 

consolidating a transition to a new, human rights oriented regime or political order’,15 accompanied 

and enforced by ‘a project of economic and/or political liberalization’.16 Transition in these terms 

entails a transformation from a regime that disrespects and breaches human rights to a system 

marked by respect for and the promotion of fundamental social and economic rights.17 ‘Transition’ 

in the context of TJ refers to a social transition from a non-democratic or weakly democratic 

environment to a functioning democratic environment. 

The literature is not consistent with regard to what the ‘transition’ element of TJ processes entails. 

On the one hand, some authors view this element as involving the transformation from one system 

to another, in the sense of transitioning from conflict to peace18 or from authoritarianism to 

                                                   
Doc E/CN.4/Sub.2/1997/20/Rev.1 (hereinafter ‘1997 Impunity Principles’), definitions, point C; UNHRC Res 21/15 

(11 October 2012) UN Doc A/HRC/RES/21/15. 
11 UN Doc A/HRC/RES/21/15; 1997 Impunity Principles. 
12 Erin Baines, ‘Spirits and Social Reconstruction After Mass Violence: Rethinking Transitional Justice’ (2010) 109 

African Affairs 409, abstract, 409. 
13 Iverson (n 5). See also David P. Forsythe, ‘Human Rights and Mass Atrocities: Revisiting Transitional Justice’ 

(2011) 13 International studies review 85, 88–9. 
14 Ivo Josipovic, ‘Responsibility for War Crimes Before National Courts in Croatia’ (2006) 88 International Review 

of the Red Cross 145, 146. 
15 Iverson (n 5) 422. 
16 Zinaida Miller, ‘Effects of invisibility: In Search of the “Economic” in Transitional Justice’ (2008) 2 International 

Journal of Transitional Justice 266, 270. 
17 Iverson (n 5) 415–16. See also Cybele Cochran, ‘Transitional Justice: Responding to Victims of Wartime Sexual 

Violence in Africa’ (2008) 9 The Journal of International Policy Solutions 33. 
18 Grotius The Rights of War and Peace (A.C. Campbell tr, M. Walter Dunne 1901). See also 1997 Impunity Principles, 

Definitions, Point C. 
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democracy,19 without clearly delineating the scope of the changes that such a transformation would 

require and without explaining whether regime transformation represents a concurrent standard 

for pursuing TJ processes. Other authors have expressed that transition in the context of TJ 

processes necessarily requires that changes to the old political regime be put in place prior to 

establishing new systems, suggesting that both regime reform and systemic reform are necessary 

for pursuing TJ processes. Finally, some authors argue that TJ will be more effective if it 

encompasses a process of political change without necessarily requiring changes to systems or 

regimes.20  

Historically, TJ emerged as a concept that referred to the replacement of harmful regimes prior to 

systemic transformation. Transitioning away from a violent regime was set as a minimum standard 

for pursuing the ‘transition’ element of traditional TJ processes. This usually required the changing 

of political governing structures. The most effective way to remove the old regime and its actors 

was thought to be through removing them from power and ending their immunity through 

lustration processes and criminal prosecution of their gross violations of human rights and IHL. 

Hence, traditional TJ processes were mainly aimed at – and mostly limited to – transforming the 

governing regime through the mechanisms of retributive justice.21  

By contrast, transition in the context of contemporary TJ processes requires both regime and 

systemic transformation. Regime transformation in the context of contemporary TJ processes 

involves transforming the regime’s values via de jure acceptance of the values of human rights 

protection, the rule of law, democratic functioning, and peace. This transformation involves a 

political and legislative transition to democracy which is mainly guided by the adoption and 

promotion of democratic values in writing before proceeding to implementing such values in 

practice. Systemic transformation in the context of contemporary TJ processes involves a process 

of enabling the system to apply and to accommodate updated regime values in an enduring and 

self-sustaining manner. Systemic transformation paves the way for the expeditious application of 

the ‘justice’ component of TJ processes and for the sustainable de facto application of the values 

of human rights protection, the rule of law, democratic functioning, and peace. This transformation 

to peace then leads to sustaining peace and to achieving the umbrella goal of TJ.  

                                                   
19 Josipovic (n 14); Paul van Zyl, ‘Promoting Transitional Justice in Post-Conflict Societies’ in Alan Bryden and 

Heiner Hänggi (eds) Security Governance in Post-Conflict Peacebuilding (DCAF, 2005). 
20 Rama Mani, ‘Balancing Peace with Justice in the Aftermath of Violent Conflict’ (2005) 48 Development 25, 33. 

Also at: Iverson (n 5) 419.  
21 Ruti Teitel, ‘Rethinking Jus Post Bellum in an Age of Global Transitional Justice: Engaging with Michael Walzer 

and Larry May’ (2013) 24 European Journal of International Law 335. See also: David K. Androff, David K, 

‘Reconciliation in a Community-Based Restorative Justice Intervention’ (2012) 39 The Journal of Sociology & Social 
Welfare, Article 5, p. 73. Ruti Teitel, ‘Transitional Justice Genealogy’ (2003) 16 Harvard Human Rights Journal 69; 

Ruti Teitel, ‘Theoretical and International Framework’ (2003) 26 Fordham International Law Journal 893; Vello Pettai 

and Eva-Clarita Pettai, ‘Transitional Justice and Memory’ in Sharon L. Wolchik and Jane L. Curry (eds) Central and 

East European Politics: From Communism to Democracy (Rowman and Littlefield 2018) 147 and 150; Jennifer 

Matsunaga, ‘Two Faces of Transitional Justice: Theorizing the Incommensurability of Transitional Justice and 

Decolonization in Canada’ (2016) 5 Decolonization: Indigeneity, Education & Society 24, 25–28. 
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Regime change to empower expeditious systemic reform can certainly add to the efficiency of 

contemporary TJ processes. Nevertheless, regime change alone cannot guarantee human rights and 

deliver both criminal and non-criminal justice, which are guarantees that fall under the current 

scope of TJ processes. Contemporary TJ as a process of societal transformation to peace should 

not be considered synonymous with transitioning to a democratic regime. The latter may be 

valuable to TJ processes because transitioning to a peaceful setting often requires transitioning to 

a democratic regime. The reforms to be undertaken during the transition from a democratic regime 

to a democratic system constitute the contemporary scope of the ‘transition’ element of TJ, where 

the transition to a democratic regime mirrors the transition from active conflict to peace22 and the 

transition to a democratic system mirrors the transition from mere peace to self-sustainable peace.  

The post-conflict transitions that occurred in ex-Yugoslav republics serve as a notable example of 

the difference between regime change and transforming systems via TJ processes. While 

constitutional frameworks have defined post-conflict regimes in these republics as democratic, 

justice has been limited to injured parties, and the goals of TJ have been only vaguely pursued.23 

In other words, while democratic values have been appropriated by these post-conflict regimes, 

and while expeditious regime change has been pursued, these values have not been fully applied 

in practice, resulting in a failure to pursue expeditious systemic change.  

2.2.3  The scope of the ‘justice’ element of transitional justice processes 

The delivery of justice in contemporary TJ processes aims primarily at establishing and improving 

a culture of democracy through political transition,24 where establishing a culture of democracy 

contributes to establishing a sustained culture of unselective justice, redress, and accountability,25 

accompanied by and resulting in comprehensive human rights protection. The ‘justice’ element of 

contemporary TJ involves a process that goes beyond criminal (i.e. retributive) justice, 

incorporating restorative and distributive justice.26 This does not mean that the contemporary 

understanding of TJ and its justice component does not include the punishment of perpetrators 

through post-conflict criminal justice processes as an essential element. Instead, it speaks to the 

coexistence of traditional and contemporary efforts within TJ processes.27  

                                                   
22 Meaning conflict that has been stalled but the can be initiated again in future. More on this concept can be found at 

Ljubomir Danailov Frckoski, Negotiation in Identity Conflicts (Templum 2007). 
23 ‘Transitional Justice in the Process of Serbia’s Accession to the European Union’ (Humanitarian Law Center 2014) 

available at < https://www.ictj.org/news/transitional-justice-serbia>; ‘Action to Combat Impunity in Serbia: Options 

and Obstacles’ (Impunity Watch 2008) available at < 

https://static.wixstatic.com/ugd/f3f989_e8f4f3f7779c4cafbe53b924f9ce57c5.pdf>. 
24 Winter (n 3) 227. 
25 ‘Redress in established democracies can be a form of Transitional Justice’, Winter (n 3) 226. 
26 Teitel, ‘Rethinking Jus Post Bellum in an Age of Global Transitional Justice: Engaging with Michael Walzer and 

Larry May’ (n 21). 
27 Mark Freeman, ‘Reconciliation in Times of Transition: The Role of Parliaments and Inter-Parliamentary Bodies’ 

(A Policy Briefing Paper, Prepared for the 110th Assembly of the Inter-Parliamentary Union (IPU), Institute for 

Democracy and Electoral Assistance 2004) 10. 

https://www.ictj.org/news/transitional-justice-serbia
https://static.wixstatic.com/ugd/f3f989_e8f4f3f7779c4cafbe53b924f9ce57c5.pdf
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Post-conflict justice needs to be applied by actors and instances ‘that shape the process of state 

formation and legitimacy with respect to justice issues’,28 indicating that successor regimes in post-

conflict settings have an obligation to establish and sustain a system that will ensure respect and 

full redress to all of its people(s). Hence, delivering post-conflict ‘justice’ in contemporary terms 

requires that successor authorities establish and ensure the effectiveness of legal, social, and 

economic systems that provide reparation and satisfaction to victims and that guarantee the equal 

protection of human rights.29 The ‘justice’ aspect of contemporary TJ processes has moved beyond 

delivering purely criminal legal justice to providing socio-legal justice to victims, affected 

communities, and societies. Justice in contemporary TJ ‘is more than law, also including the social 

field’.30 At the same time, implementing measures to provide redress31 to victims and pursuing the 

efficient administration of justice requires establishing and empowering ‘a scheme or [a] system 

of law in which every person receives his/her/its due from the system, including all rights, both 

natural and legal’.32 The updated system of law must be implemented through establishing and 

sustaining the institutional capacity33 to administer living conditions, integration, and the 

implementation of fundamental and socio-legal rights for those who have been subjected to harm 

and mistreatment,34 culminating in the establishment of sustained trust within communities, 

between people and institutions, and finally, between the people and the regime.35  

Acknowledging and compensating victims and their families for the harms they have suffered has 

gradually become an important aspect of the ‘justice’ element of TJ.36 This development in 

particular has altered the scope of justice delivery in the context of TJ, prompting a shift from 

                                                   
28 Erin Baines (n 12) 415. 
29 De Greiff (n 3).  
30 Baines (n 12) 415. 
31 Redress, as a model for the delivery of justice, consists in correcting the wrong, where possible, and improving the 

situation for the person who has been subjected to mistreatment by providing him or her with relief, compensation, 

restitution, or other forms of remedy. Aspects of this definition of redress can be found at: Collins English dictionary, 

available at: <https://www.collinsdictionary.com/dictionary/english/redress>; 

<https://definitions.uslegal.com/r/redress/>. 
32 Gerald N. Hill and Kathleen T. Hill, Legal dictionary, 1981-2005, available at 

<https://dictionary.law.com/Default.aspx?review=true>. Legislative reform for administering contextual and 

contemporary post-conflict justice has been further promoted at Basil Fernando, ‘Editorial: Institutional Reforms as 

an Integral Part of a Comprehensive Approach to Transitional Justice’ (2014) 8 The International Journal of 

Transitional Justice 8 (2014) 187. 
33 Fernando (n 32). 
34 The literature and the international normative framework promote a right and a need to give support to victims 

through both material help and psychological support. At Winter (n 3) 227; Nigel Biggar, ‘Making Peace or Doing 

Justice: Must We Choose?’ in Nigel Biggar (ed) Burying the Past: Making Peace and Doing Justice After Civil 

Conflict (Georgetown University Press 2001) 10–11; Universal Declaration of Human Rights (adopted 10 December 

1948 UNGA Res 217 A(III) (UDHR) art 8; International Covenant on Civil and Political Rights (adopted 16 December 

1966, entered into force 23 March 1976) 999 UNTS 171 (ICCPR) arts 2(2)–2(3). 
35 Pablo De Greiff (n 3). 
36 Elazar Barkan and Alexander Karn (eds), Taking Wrongs Seriously: Apologies and Reconciliation (Stanford 

University Press 2006); Jovana Trbovc and Vladimir Petrovic, ‘The Impact of the ICTY on Democratization in the 

Yugoslav Successor States’ in Sabrina Ramet, Christine Hassenstab and Ola Listhaug (eds) Building Democracy in 

the Yugoslav Successor States: Accomplishments, Setbacks, and Challenges since 1990 (Cambridge University Press 

2017) 146. 

https://www.collinsdictionary.com/dictionary/english/redress
https://definitions.uslegal.com/r/redress/
https://dictionary.law.com/Default.aspx?review=true
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retributive justice to restorative justice. It has also shifted the focus of post-conflict justice-delivery 

processes from ensuring perpetrators a fair trial to securing effective remedy for victims, without 

excluding the retributive element of TJ. The retributive element of justice is necessary for 

administering the restorative element of post-conflict justice delivery insofar as it prompts official 

recognition of the relevant crimes and official acceptance of responsibility for such violations.37 

This then leads to recognition of the rights and dignity of victims, culminating in giving effect to 

these rights and to proper remedies.38 Acknowledging violations and responsibility as a means of 

acknowledging victims and victimhood is now a recognized and critical element of contemporary 

TJ processes.39 This understanding delineates the ultimate expansion of the scope of the ‘justice’ 

element of contemporary TJ, confirming contemporary TJ as a concept that is victim oriented even 

while remaining perpetrator centred.  

2.2.4  A summary of the overall scope of contemporary transitional justice  

Given the above, it is fair to say that the scope of TJ has expanded over time. This expansion has 

resulted from a growing awareness of the importance both of human rights protection for victims 

and of effectively delivering justice in societies that are transitioning from active conflict to 

sustainable peace.40 With this in mind, the expansion of the scope of TJ has been based on the 

understanding that single-faceted approaches to delivering post-conflict justice are not only 

insufficient but have the capacity to support the promotion of nefarious political agendas rather 

than legitimating internationally accepted democratic values.41 Hence, contemporary post-conflict 

justice processes have been expanded to cover both political and jurisprudential processes. The 

jurisprudential aspect of TJ processes is aimed at providing legal justice.42 The political aspect of 

TJ processes is aimed at enforcing long-term systemic reform in line with international democratic 

values and represents a precondition for pursuing the expeditious and sustainable implementation 

of the jurisprudential process of TJ.43 This multi-level approach to delivering justice can help to 

eliminate (or at least delay) the ‘corrosion of political legitimacy’44 through embodying and 

guaranteeing the values of human rights, the rule of law, and other democratic pillars as central 

aspects of post-conflict societies.  

Whereas traditional TJ processes were meant to address the short-term delivery of justice through 

criminal prosecutions, contemporary TJ processes are meant to simultaneously deal with the long-

                                                   
37 Biggar (n 34) 10–11; Rhiana Chinapen and Richard Vernon, ‘Justice in Transition’ (2006) 39 Canadian Journal of 

Political Science 117. 
38 ibid. 
39 Trbovc and Petrovic (n 36) 146. Also implied in the 1997 Impunity Principles, para 42, where recognition of the 

harms to victims and their dignity has been set as a measure for ensuring the right to reparation for victims and for the 

people.  
40 Iverson (n 5) 419. 
41 Winter (n 3) 238.  
42 ibid. 
43 ibid. 
44 In responding to gross violations of human rights as causes of long-lasting damages to the regime and to the system, 

and thus through establishing a regime and a system to legitimize victimhood and to provide redress, contemporary 

TJ processes can play a legitimating role with regard to the new regime. At Winter (n 3) 227, 232, and 238. 
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term effects of armed conflict and to prevent the possibility of trading justice and sustainable peace 

for a merely temporary form of peace.45 While in its traditional manifestations TJ worked to fight 

impunity while focusing primarily on recognizing and respecting the rights of (alleged) 

perpetrators, the contemporary approach to TJ ‘recognizes survivors of injustice as free subjects 

of a legal regime with the right to call the state to account’.46 In contemporary TJ processes, states 

must provide victims with the opportunity to demand that their fundamental and socio-economic 

rights be respected and with expeditious reparation and satisfaction,47 including by establishing 

the truth concerning past violations.48 Contemporary TJ processes therefore aim to establish and 

legitimize justice through the transition to a new legitimate regime in order to support the transition 

to a sustainable democratic system.  

2.2.5  Defining transitional justice 

It comes as no surprise in light of the above-described development of the scope of TJ that various 

definitions of TJ have been offered over time. Early definitions portray TJ mainly as a process of 

political reform. The earliest definition of TJ, offered by Ruti Teitel in the 1980s, describes TJ as 

‘the conception of justice associated with periods of political change, characterized by legal 

responses to confront the wrongdoings of repressive predecessor regimes’.49 This early definition 

of TJ emphasizes its role in shifting political power and changing political structures in times of 

social transition, without indicating in clear terms the need for systemic reform. This definition 

closely mirrors the traditional retributive conception of TJ that was applicable at the time. 

On the other hand, the first contemporary definition of TJ promoted by the UN does not explicitly 

indicate political change as a prerequisite for TJ processes. Instead, it emphasizes TJ’s role as a 

multidimensional, socio-legal process for coming to terms with past atrocities.50 According to this 

almost universally accepted definition, TJ represents 

[t]he full range of processes and mechanisms associated with a society’s attempts to come to terms with 

a legacy of large-scale past abuses, in order to ensure accountability, serve justice and achieve 

reconciliation. These may include both judicial and non-judicial mechanisms, with differing levels of 

                                                   
45 Iverson (n 5); Miller (n 16) 291. 
46 Winter (n 3) 238. 
47 On this conception, remedies for victims include both material and non-material redress. At: Basic Principles and 

Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights 

Law and Serious Violations of International Humanitarian Law, UNGA Res 60/147 (21 March 2006) UN Doc 

A/RES/60/147 (hereinafter ‘Basic Principles’); Stephan Parmentier, Mina Rauschenbach and Elmar Weitekamp, 

‘Repairing the Harm of Victims after Violent Conflict: Empirical Findings from Serbia’ (2014) 20 International 

Review of Victimology, 85.   
48 Biggar (n 34) 10–11. 
49 Teitel ‘Rethinking Jus Post Bellum in an Age of Global Transitional Justice: Engaging with Michael Walzer and 
Larry May’ (n 21); Teitel, ‘Transitional Justice Genealogy’ (n 21) 69. See also: Forsythe (n 13). 
50 Also elaborated at: Iverson (n 5) 418; Theo van Boven, ‘Victim-Oriented Perspectives: Rights and Realities’, In 

Thorsten Bonacker and Christoph Safferling (eds) Victims of International Crimes: An Interdisciplinary Discourse 

(Asser Press 2013) 20; Theo van Boven, ‘The United Nations Basic Principles and Guidelines on the Right to a 

Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations 

of International Humanitarian Law’ (United Nations Audiovisual Library of International Law 2010).  
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international involvement and individual prosecutions, reparations, truth-seeking, institutional reform, 

vetting and dismissals, or a combination thereof.51 

This definition situates TJ as a comprehensive concept that incorporates a focus on human rights 

protection and that underscores systemic reform as an important precondition for (and component 

of) empowering prompt human rights protection in post-conflict environments. It has inspired the 

contemporary literature to conceptualize TJ as a ‘discourse on dealing with human rights 

violations’52 that occurred due to repressive regimes or past conflict through attempts to establish 

standards and principles for delivering post-atrocity justice.53  

The introduction of an element and focus on human rights within contemporary definitions of TJ 

has inspired a shift to a more victim-oriented approach to defining TJ. The International Center for 

Transitional Justice (ICTJ) defines TJ as: 

a response to systematic or widespread violations of human rights. It seeks recognition for victims and 

to promote possibilities for peace, reconciliation and democracy. Transitional Justice is not a special 

form of justice but justice adapted to societies transforming themselves after a period of pervasive 

human rights abuse.54 

An effective definition of TJ should accommodate the contemporary scope and application of the 

elements of ‘transition’ and ‘justice’ in current TJ processes. Such a definition should clearly and 

precisely address efforts and standards for empowering post-conflict human rights protection and 

justice delivery and should emphasize standards that are essential to providing maximal redress to 

victims of gross violations of human rights and IHL in order to satisfy the needs of victimized 

communities and society as a whole. It is necessary for these standards to address models of both 

restorative and retributive justice. Hence, in order to capture the scope of current TJ, a 

comprehensive definition of TJ should explicitly urge that violations of human rights and IHL (and 

responsibility for such violations) are officially acknowledged and promptly redressed so as to 

contribute to (re)building trust within communities and between citizens and their governing 

structures, including the justice system. Rebuilding trust is an important factor in the expeditious 

delivery of justice, reconciliation and peace.  

The following set of elements, extracted from the existing definitions of TJ, can be used to give 

shape to a comprehensive definition of contemporary TJ: 

Transitional justice: transitional justice is ‘a response to systematic or widespread 

violations of human rights’.55 In its attempts to transform societies from states of conflict 

                                                   
51 Guidance note of the Secretary-General: United Nations Approach to Transitional Justice, 2010; available at 

<https://www.un.org/ruleoflaw/files/TJ_Guidance_Note_March_2010FINAL.pdf>. 
52 Ambika Satkunanathan ‘The Politics of Reconciliation in Transitional Justice’ (2014) 8 The International Journal 

of Transitional Justice 171, 171. 
53 Forsythe (n 13). 
54 Available at <https://www.ictj.org/publication/what-transitional-justice>. See also Vidal Martin, ‘Universal Justice, 

The New dimension of Transitional Justice’ (FRIDE Project Report 2010); Iverson (n 5) 418. 
55 ICTJ’s Definition on transitional justice, available at  <https://www.ictj.org/about/transitional-justice>. 

https://www.un.org/ruleoflaw/files/TJ_Guidance_Note_March_2010FINAL.pdf
https://www.ictj.org/publication/what-transitional-justice
https://www.ictj.org/about/transitional-justice
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to democracies,56 ‘it seeks recognition of victims’57 and of the harm they have suffered due 

to breaches of their fundamental rights, seeking ‘to promote possibilities for peace, 

reconciliation and democracy’.58 Such recognition and responses to it address the physical 

and psychological needs of the victims and their families, contributing to rebuilding the 

values and peaceful coexistence within communities characteristic of post-conflict 

societies. ‘Transitional justice is not a special form of justice’;59 it includes ‘the full range 

of processes and mechanisms […], both judicial and non-judicial’,60 that are associated 

with and adapted to dealing with large-scale historical human rights abuses and ‘with 

differing levels of international involvement’61 in such processes. 

In other words, in their efforts to create and sustain a peaceful and a tolerant environment in which 

victims and others can integrate and achieve reconciliation, comprehensive TJ processes should 

apply both retributive and restorative redress for gross violations of human rights and IHL. This 

requires the existence of a democratic regime to establish and sustain the effective functioning of 

judicial institutions capable of ensuring that fundamental rights are guaranteed to all actors in the 

community. This combination of elements of comprehensive TJ, while being broad enough to 

create space for additional mechanisms for pursuing the expeditious delivery of justice on a case-

by-case basis, is nonetheless specific enough to encourage and urge authorities and official actors 

to pursue non-discriminatory and inclusive forms of justice delivery in post-conflict settings. 

2.3  Implications of the right to the truth as an element of contemporary transitional justice 

The co-relation between the right to the truth and the concept of TJ dates back to their origins and 

their establishment as concepts in international norms and practices.62 This co-relation further 

evolved with the expansion of the scope and definition of TJ, which was extended beyond fostering 

retributive justice in post-conflict settings to include elements of restorative justice through 

institutional reform.63 The development of this victim-oriented focus helps to guarantee a right to 

the truth on the part of victims and society as a precondition for establishing lasting peace.64 The 

contemporary scope of TJ indicates that establishing the truth about past human rights violations 

can be a particularly important precondition for effectively pursuing and delivering legal and 

political justice in post-conflict societies.  

The international normative framework underscores that TJ efforts should incorporate and apply 

judicial and non-judicial measures to respect and facilitate giving effect to a right to the truth in 

                                                   
56 Josipovic (n 14). 
57 ICTJ’s Definition on transitional justice, available at <https://www.ictj.org/about/transitional-justice>. 
58 ibid. 
59 ibid. 
60 UNSC ‘The rule of law and transitional justice in conflict and post-conflict societies - Report of the Secretary-

General’ (23 August 2004) UN Doc S/2004/616, para. 8. 
61 ibid. 
62 Naftali ‘Crafting at “Right to the Truth” in International Law: Converging Mobilizations, Diverging Agendas?’; 

Park; Naftali ‘The Politics of Truth: On Legal Fetishism and the Rhetoric of Complementarity’ 105–109 (all in n 1). 
63 Ruti Teitel, ‘Rethinking Jus Post Bellum in an Age of Global Transitional Justice: Engaging with Michael Walzer 

and Larry May’ (n 21) 338–339; Androff (n 21) 74. 
64 Naftali, ‘The Politics of Truth: On Legal Fetishism and the Rhetoric of Complementarity’ (n 1) 124. 

https://www.ictj.org/about/transitional-justice
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accordance with international legal standards and obligations.65 The UN explicitly recognizes the 

need to establish the truth about past violations and to respect and guarantee a right to the truth as 

a standard for achieving post-conflict justice and as an element of contemporary TJ processes.66 

Soft international law sets out a duty to guarantee and protect a right, on the part of victims and 

others, to access the truth about abuses and breaches that occurred during armed conflicts as a 

crucial standard for achieving reconciliation and societal transition to lasting, self-sustaining post-

conflict peace.67 International soft law refers almost by default to the right to the truth as a 

specifically post-conflict right.68  

The socio-legal literature adds that breaking the silence on a society’s violent past through TJ 

mechanisms gives a voice to victims, observers and perpetrators in the pursuit of post-conflict 

justice and the transition to democracy.69 ‘By combating silence, transitional justice aims to 

produce narratives about the past’70 so as to contribute to peace-building processes.71 The literature 

recognizes establishing a record of the truth as a precondition for redressing the emotional needs 

of victims, leading to individual and collective healing and to the reconciliation and re-integration 

of groups in post-conflict societies.72 If successfully guaranteed, the right to the truth can offer 

closure to victims and their families, contributing to their healing, acknowledgment, redress, 

reparation, and satisfaction.73 The literature promotes a right to the truth as a concept based and 

                                                   
65 Guidance note of the Secretary-General: United Nations Approach to Transitional Justice (March 2010) available 

at <https://www.un.org/ruleoflaw/files/TJ_Guidance_Note_March_2010FINAL.pdf> Part A: Principles 1 and 8, Part 

B.2; Part C.2. See also: Summary Part B, Introduction. 
66 ibid. 
67 UN Doc S/2004/616; UNSC Res 1888 (30 September 2009) UN Doc S/RES/1888; UNSC Res 1757 (30 May 2007) 

UN Doc S/RES/1757; UN Doc S/RES/1606, preamble. 
68 UNHRC ‘The Right to Development’ (18 September 2008) UN Doc A/HRC/9/L.12, preamble and paras 1–4; 

UNGA Res 68/165 (21 January 2014) UN Doc A/RES/68/165, preamble and paras 1–4; A UNHRC Res 21/7 (10 

October 2012) UN Doc A/HRC/RES/21/7; UN Doc S/RES/1606, preamble; UN Doc S/RES/1888, preamble; UN Doc 

S/RES/1757, preamble; UNSC Res 1639 (21 November 2005) UN Doc S/RES/1639, para 3; See also: 1997 and 

UNCHR ‘Report of the Independent Expert to Update the Set of Principles to Combat Impunity, Diane 

Orentlicher, Addendum: Updated Set of Principles for the Protection and Promotion of Human Rights through Action 

to Combat Impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1 (hereinafter ‘2005 Impunity Principles’). 
69 Jelena Obradović-Wochnik, ‘The “Silent Dilemma” of Transitional Justice: Silencing and Coming to Terms with 

the Past in Serbia’ (2013) 7 International Journal of Transitional Justice 328, 333. 
70 Obradovic-Wochnik (n 69) 333.  
71 Obradovic-Wochnik (n 69) 333.  
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healing of victims individually, and, through the broader truths that emerge, healing and reconciliation for the nation 

as a whole.’ At Simon Robins, ‘Challenging the Therapeutic Ethic: A Victim-Centered Evaluation of Transitional 

Justice processes in Timor-Leste’ (2012) 6 The International Journal of Transitional Justice 83, 84. 
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focused on the needs of the victims of gross violations of human rights and of IHL74 and as a 

concept that is ‘fundamental to the inherent dignity of the human person’.75 

2.3.1  Do transitional justice mechanisms help to guarantee the right to the truth? 

The delivery of post-conflict justice requires establishing efficient and objective national and 

international criminal justice instances.76 The truth-finding role of judicial instances can (and 

should) be additionally enforced by TRCs and commissions of inquiry,77 and the expeditious 

application of the mandates of these mechanisms requires access to preserved archives.78 

2.3.1.1  The capacity of truth and inquiry commissions to empower and promote a right to the 

truth in the context of transitional justice processes 

TRC mandates are often referred to as promoting a right to the truth as a necessary standard for 

achieving peace and reconciliation in post-conflict settings.79 TRCs are considered important 

mechanisms for empowering post-conflict transition aimed at guaranteeing human rights in 

general and the right to the truth in particular.80 For example, the Impunity Principles set out a duty 

                                                   
74 Naqvi (n 73) 249. 
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the Office of the High Commissioner for Human Rights’ (21 August 2009) UN Doc A/HRC/12/19. 
77 Cochran (n 17); Nekane Lavin, ‘A Human Rights-Based Approach to Truth and Reconciliation’, A presentation 

made at the International Expert Seminar on Access to Justice for Indigenous Peoples, including Truth and 

Reconciliation Processes, organized in New York by the Institute for the Study of Human Rights (ISHR) - Columbia 

University, the Office of the High Commissioner for Human Rights (OHCHR) and International Center for 

Transitional Justice (27 February–1 March 2013); Jeremy Sarkin, ‘Enhancing the Legitimacy, Status, and Role of the 

International Criminal Court Globally by Using Transitional Justice and Restorative Justice Strategies’ (2011) 6 

Interdisc. J. Hum. Rts. L. 83, 102; Sam Szoke-Burke ‘Searching for the Right to Truth: The Impact of International 
Human Rights Law on National Transitional Justice Policies’ (2015) 33 Berkeley Journal of International Law 526; 
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to establish functional and effective TRCs as an explicit standard for guaranteeing the right to the 

truth in post-conflict situations.81  

There are multiple ways in which TRCs can contribute to applying guarantees deriving from a 

right to the truth. The literature clearly agrees that TRCs play a crucial role in TJ processes by 

providing a platform for public truth-telling. TRCs provide an arena in which victims can express 

their needs and experiences and publicly disclose the truth about past violations and harms, 

including the suffering caused by those harms.82 The public witnessing of truth-finding efforts is 

considered valuable for addressing past abuses and for dealing with the past within TJ processes.83 

In addition to providing a platform for storytelling, TRCs afford victims the right to express 

themselves and to participate in truth-finding processes. They contribute to acknowledging 

victims, their victimhood and their truth and to satisfying victims’ non-material needs,84 including 

their right and need to obtain and express the truth about the violations they have endured.  

At the same time, the truth uncovered in TRCs is often publicly disclosed.85 By publicly disclosing 

the truth, TRCs enable victims and the general public to obtain information on past misconduct 

and violations, the circumstances in which they occurred, and the identity of those responsible. 

This effort has the capacity to contribute to giving effect to the right to the truth when it comes to 

victims, victimized communities, and the general public. It is therefore unsurprising that the 

literature recognizes TRCs as having the capacity to contribute to implementing a duty and a right 

to memory by ‘rewrit[ing] the country’s history of political violence and human rights violations 

[…] in order to forge shared historical memory’86 and to ‘provoke societal truth seeking’.87 In this 

context, the literature further acknowledges that by providing the public with an opportunity to 

witness victims’ testimonies, TRCs have the capacity to contribute to developing public sympathy 

toward victims and to decrease feelings of shame and fear, contributing to establishing coexistence, 

tolerance, and reconciliation in divided communities.88  

                                                   
81 1997 Impunity Principles, Principle 4; 2005 Impunity Principles, Principle 5. 
82 Onur Bakiner, ‘Truth Commission Impact: An Assessment of How Commissions Influence Politics and Society’ 
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‘Between Vengeance and Forgiveness: Facing History after Genocide and Mass Violence’ (Beacon Press 1998). Kerry 
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83 Winter (n 3) 230. 
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REDRESS, ‘Legal remedies for victims of international crimes, fostering EU approach to extraterritorial jurisdiction’ 
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paras 13 and 16. 
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87 Androff (n 82) 180.  
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(2003) 25 Media, Culture & Society 45; Bystrom (n 82); Cochran (n 17) 34; Bakiner (n 82) 9, 12–14. 
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As a complement to judicial truth finding, the findings and reports of TRCs can play a vital role in 

providing judicial and prosecutorial instances with relevant information about conflict-related 

violations and crimes,89 contributing to judicial efforts to establish the objective truth about a 

society’s violent past. Due to their extensive mandate and the moderate procedural limitations to 

truth finding and truth telling, TRCs establish truth as experienced by all sides of a conflict, 

including victims, different communities in post-conflict societies, and perpetrators.90 Storytelling 

by victims and perpetrators may also encourage the acknowledgment of past crimes,91 recognition 

of what they entailed, and acceptance of responsibility.92 The international normative framework 

likewise recognizes that TRC reports and recommendations have the capacity to contribute to 

ending official impunity by exposing patterns of violation93 that judicial instances may draw on in 

their deliberations. TRC final reports can also ‘identify institutional responsibility’94 and 

recommend reciprocal reforms. In other words, TRCs have the capacity to unveil the broader 

contextual truth and to enforce the acceptance of guilt and the mutual acceptance of other’s truths.  

Although the international normative and theoretical framework acknowledges the important role 

played by TRCs in pursuing post-conflict recognition of victims and victimhood, finding and 

publicly unveiling the truth, and achieving reconciliation between groups, in practice the role of 

TRCs in post-conflict transition and peace building has been less notable when it comes to 

providing expeditious redress to victims.95 This seems to be because states do not legally regulate 

a place and a mandate for TRCs within their systems, which means that TRCs lack the authority 

‘to get others to defer to their judgment, including about how to understand and respond to mass 

violence’.96 International norms have formulated standards governing the functioning of TRCs in 

order to increase their legal authority and legitimacy,97 yet the judiciary – as a primary instance 

for delivering justice and establishing truth – naturally has primary legal authority over these 

processes.98 Another reason for which TRCs often have a relatively limited influence in truth-

finding processes hinges on the fact that giving victims a voice without offering them the 

opportunity to obtain material reparation is an insufficient model of justice delivery.99  

                                                   
89 Cochran (n 82) 34.  
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All this indicates that TRCs can play a role in establishing, publishing and acknowledging 

contextual truth in post-conflict societies, eventually resulting in giving effect to a right to the truth 

on the part of both individuals and collectives. Use of this capacity should be determined on a 

case-by-case basis, however, to reflect the expectations and needs of victims and victimized 

communities. The application of this capacity needs to be based on clear regulation of TRC 

mandates and technical capacities so as to ensure that the truth established via this platform is as 

legitimate and objective as possible. 

2.3.1.2  The role of domestic efforts to fight impunity in promoting the right to the truth in contexts 

of transitional justice  

The literature and the international normative framework recognize that domestic processes aimed 

at ending impunity and the attribution of responsibility represent necessary steps towards 

achieving and sustaining peace and development in post-conflict societies.100 Delivering 

retributive justice contributes to the transition element of TJ as it represents a crucial motivator of 

societal transition to democracy and reconciliation.101 It also contributes to the justice element of 

TJ as it represents an important mechanism for supporting the right to an effective remedy, the 

right to reparation, and the right to justice for victims and affected communities,102 where the 

application of these rights may further entail the application of a right to the truth.103 

Mandates to deliver retributive justice empower domestic judicial and prosecutorial instances to 

investigate and establish facts about past misconduct and human rights violations and to attribute 

reciprocal responsibilities for past harms. Judicial truth-finding mandates can have substantive 

power to establish the objective, coherent, solid and legitimate (legal) truth about misconduct and 

suffering experienced in the past and to potentially give effect to a right to the truth on the part of 

victims, interested parties, and the public. Domestic criminal prosecutions have the capacity to 

‘put the powerless into positions of judgment [making]’104 by encouraging and empowering them 

to participate in prosecutorial processes and by allowing them to contribute to creating a 

comprehensive, objective, and legitimate record of past events and to achieving reconciliation in 

society.105 With this in mind, both the literature and the international normative framework view 

amnesty as having the capacity to limit the application of the right to the truth by limiting the 
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application of the mandates of criminal prosecution, and by ‘prevent[ing] the investigation […] of 

perpetrators of gross human rights violations’.106 

The delivery of criminal justice is a perpetrator-focused endeavour, however, pursuit of which is 

based on ‘the premise that those who have done harm and crimes are responsible for their deeds’107 

rather than the premise that those who have suffered as a result of crime are eligible for redress. In 

other words, the goal of delivering criminal justice is to enforce accountability and to establish 

case-specific and guilt-focused truth.108 While victims’ stories are considered within judicial 

processes, they are meant to establish the guilt of the alleged perpetrator and may be less detailed 

due to rules of evidence and the defendant’s right to a fair trial.109 These limitations may suggest 

that judicially established truth in criminal justice processes is insufficient when it comes to 

satisfying victims’ needs and rights. At the same time, however, judicially established truth often 

represents the best or only truth available in post-conflict settings. The solid mandates, extensive 

expertise, and technical and material capacities of the justice system render it a competent instance 

for establishing an objective, legitimate, detailed, and yet extensive record of past misconduct and 

human rights violations. As Sam Szoke-Burke observes, ‘state-operated prosecutions remain the 

most appropriate means of satisfying the right to the truth, provided they are supported by an 

effective police force, comply with fair trial standards, and target a sufficient amount of past 

perpetrators’.110  

In other words, while domestic instances and processes for fighting impunity for war-related 

crimes and violations may seem to secure a somewhat limited record of what happened, this record 

is sufficiently substantive to give effect to the right to the truth in both its traditional and its 

contemporary scope and application.  

2.3.1.3  The role of international efforts to fight impunity in promoting the right to the truth in 

contexts of transitional justice 

The international community can contribute to delivering post-conflict criminal justice through 

creating and administering international and internationalized criminal courts, either permanent or 

ad hoc.111 National and international judicial systems are primarily intended to cooperate and to 

complement each other’s mandates in pursuing post-conflict retributive justice.112 International 
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criminal justice instances can also deliver post-conflict justice and establish objective truth when 

domestic mandates are unable or unwilling to do so113 and can apply this capacity to influence 

democratization processes in post-conflict societies.114   

International criminal justice instances can assist in and contribute to applying domestic retributive 

justice efforts by providing a model of justice delivery and institutionalized truth-finding from 

which domestic authorities and judicial instances might learn.115 International justice instances can 

further assist domestic justice instances in the fight against impunity and in justice-delivery and 

truth-finding efforts by sharing expertise and technical support or by conducting criminal 

investigations and prosecutions themselves.116 Ultimately, instances of international criminal 

justice contribute to post-conflict justice delivery and the post-conflict establishment and 

dissemination of legitimate truth about past crimes through gathering precise, objective, detailed 

information on conflict-related violence and violations of human rights, which they disseminate to 

domestic justice instances and authorities so that the latter can deliver information to victims and 

other interested parties, or which they directly disseminate to the public through public hearings 

and the opening of archives.117 In this way, instances of international criminal justice have the 

capacity to increase trust in judicial systems and to transform post-conflict culture from one of 

impunity to one of justice and accountability.118 

This capacity is further strengthened by the progressive approach of instances of international 

criminal justice to regulating and providing protection to victims and witnesses so as to encourage 

their participation in international justice-delivery processes.119 The commitment of instances of 

international criminal justice to taking a participative approach to justice delivery has established 

them as truth-telling platforms.120 Mechanisms of international criminal justice take an inclusive, 

victim-oriented approach to delivering post-conflict justice by taking into account the victims’ 

interests when deciding which cases to investigate and prosecute.121  

                                                   
113 Rome Statute of the International Criminal Court, art 17.  
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Finally, the archives of international criminal courts can play a critical role in providing victims 

and the general public with access to information about past violations.122 The unified historical 

record created by the ICTY, for example, is aimed at establishing and unveiling the objective truth 

about past crimes so as to prevent negationist domestic policies in former Yugoslav societies and 

to encourage the official acknowledgment of crimes and harms that occurred during the conflicts 

in the former Yugoslavia.123 Unified historical records of instances of international criminal justice 

have the capacity to create a common memory and legacy for affected communities124 and, 

ultimately, to satisfy their collective right to the truth.   

It can be argued that by incorporating elements of restorative justice into their primarily retributive 

mandate on post-conflict justice delivery, instances of international criminal justice continue to 

embrace and administer their role in setting and unveiling the objective and inclusive truth about 

the harmful and criminal past of post-conflict communities and societies.  

2.3.1.4  The role of archives in promoting the right to the truth in contexts of transitional justice 

The literature and the international normative framework recognize that the archives of local and 

national TRCs, NGOs, and courts are valuable sources of information that can be used to establish 

and unveil the contextual truth about past abuses of human rights and IHL.125 Archives provide 

records that can be crucial for identifying the perpetrators, consequences, and victims of past 

violations,126 enabling victims and interested parties to request and receive redress for their 

victimization.127 Documenting factual findings and testimonies in official records has been 

recognized by the international normative framework and the literature as an essential mechanism 

for enforcing human rights,128 and in particular for giving effect to a right to the truth129 in TJ 

contexts.130 The effectiveness of archives in this regard depends on their accessibility. Due to their 

territorial accessibility, domestic archives of governmental and non-governmental sources are 
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recognized as being substantively relevant to giving effect to the right to the truth, the right to 

reparations, and guarantees of non-recurrence.131  

Archives also have the capacity to help with the transition to democracy by unveiling information 

about officials who have taken part in past violations.132 Archival information can legitimize the 

removal of perpetrators from positions of power while prompting the transition from a culture of 

‘revisionist and negationist arguments [and politics]’133 to one of accountability, human rights 

protection, and the rule of law.134 The archives of the ICTY, for example, represent an important 

mechanism for preventing historical denial and revisionism.135 Although the proceedings of the 

Tribunal have not always brought differing opinions into agreement,136 these archives have helped 

to generate a relatively legitimate collective memory. Some scholars argue that the role of the 

ICTY’s archives is limited because the truth they unveil can be misinterpreted by domestic 

stakeholders and interest groups so as to promote nationalistic sentiments and further unrest 

between groups.137 The existence of different interpretations of the truth, however, does not 

undermine the factual value of the ICTY’s archives per se. Rather, these objectively established 

archives provide a factual basis on which different communities can interpret their collective 

memories.  

Domestic archives have also been recognized as having the capacity to ‘determin[e] the truth of 

what happened to [the] society as a whole, to groups within the society and to individuals’.138 It 

has been observed that they contribute to inter-societal reconciliation through disseminating 

personal testimonies, generating a culture of remorse and reintegration between groups.139 Practice 

has confirmed that the archives of the civil-society sector ‘provide impediments to the 

manipulation of the past’,140 confirming the notion that archives can play a critical role in 

preserving memory in victimized communities.141 This can result in the mutual recognition, 

unification, and rehabilitation of injured communities and in the rehabilitation of both victims and 

perpetrators in post-conflict societies.142 Archives can play a significant role in creating a 

democratic future based on the legitimately established and discussed truth about the violent past. 

In this context, they can further contribute to the pursuit of educational reform and the rewriting 

of history books,143 also contributing to codifying memory and motivating the shift from a culture 

of denial to a culture of responsibility. 
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Finally, archives can legitimize and improve the application of the mandates of prosecutorial and 

judicial bodies. ‘Archives contain essential evidence for criminal accountability’ and can 

contribute to the effective application of principles of equality in criminal prosecutions.144 In other 

words, archives can positively influence judicial truth finding and the establishment of objective 

and legitimate judicial truth and justice. 

2.4  Conclusion 

The goal of this chapter was to reflect on the development and scope of TJ as a concept that is 

associated with the application of the right to the truth in the international normative framework 

and the socio-legal literature. The chapter aimed to address the mutually reinforcing interaction 

between the right to the truth and TJ. It demonstrated how the development of TJ from a 

perpetrator-focused to a victim-oriented concept is mirrored in the development of the right to the 

truth as a concept whose implementation requires both retributive and restorative mechanisms. It 

then elaborated on the ways in which the pursuit of contemporary TJ goals and the application of 

contemporary TJ mechanisms contribute to giving effect to the right to the truth, as well as on the 

importance of giving effect to the right to the truth for the pursuit of contemporary TJ goals. 

The chapter first provided a theoretical elaboration on the scope of TJ and its development over 

time. It indicated that the development of the contemporary scope of TJ has involved the 

introduction of a victim-oriented approach to delivering perpetrator-centred justice. This 

development is considered beneficial and even necessary for ensuring the sufficiency and 

efficiency of post-conflict justice delivery and the transition to lasting peace. The ‘transition’ 

component of TJ concerns legitimizing and (re)establishing legislative systems to prescribe and 

promote the TJ values of democratic governance, the rule of law, human rights protection, and 

peace. The ‘justice’ component then concerns the practical application and administration of these 

legitimized values. Sustaining a legitimate and functioning system to enforce these values in 

society – and sustaining the implementation of these values – comprises the ‘justice’ component 

of TJ.  

All this indicates that TJ processes are not instant processes. They last long after the initial 

establishment of peace, until lasting, self-sustaining peace has been secured. In order to secure 

lasting peace, post-conflict societies must transition from a culture of injustice, human rights 

violations, and impunity to a culture of democratic values, human rights protection, justice, the 

rule of law, and accountability. It is legitimate for the concept of TJ to remain focused on 

establishing and sustaining a human rights–friendly environment in post-conflict circumstances. 

Such efforts require overall systemic reform – including legislative, political and institutional 

reform – and a multifaceted approach to applying the values and standards of TJ. A human rights–

                                                   
144 UN Doc A/HRC/17/21, paras 10, 49; Baumgartner et al. (n 129) 4; Pat Walsh, ‘Using Archives for Truth-Seeking: 

The Timor-Leste Experience’ Presentation given at the OHCHR Seminar on Experiences of Archives as a Means to 

Guarantee the Right to the Truth, Geneva, 24–25 February 201; Archivist Principles, preamble.  



91 
 

friendly environment has the capacity to respond effectively to victims’ needs and rights and to 

prevent the recurrence of grave violations of human rights and IHL.  

With this in mind, the chapter then elaborated on the importance of applying contemporary TJ 

mechanisms for enforcing a right to the truth in post-conflict settings. This part of the chapter 

aimed to demonstrate how the correlation between giving effect to the right to the truth and 

achieving the goals of contemporary TJ plays out in practice. It showed that both retributive and 

restorative mechanisms and efforts to pursue post-conflict justice are relevant to guaranteeing a 

right to the truth on the part of victims, victimized communities, and societies more broadly. These 

models of the application of the right to the truth are likewise reciprocally relevant to promoting 

the TJ values of democracy, human rights, and the rule of law and to achieving the TJ goals of 

reconciliation and lasting peace.   

This part of the chapter also demonstrated that TRCs (as restorative TJ mechanisms) can contribute 

to the application of the right to the truth by serving as truth-telling platforms through which all 

parties affected by past violence can communicate their experiences and learn about the 

experiences of others. With this said, this part also showed that the delineation and application of 

TRC mandates need to be approached on a case-by-case basis and under detailed regulation and 

legitimate truth-telling rules.  

Much like TRCs, mechanisms of retributive justice can provide a platform for truth finding and 

truth sharing through truth-telling efforts. Domestic and international criminal justice and 

prosecutorial instances also have the capacity to investigate and establish the truth about past 

violations of human rights and IHL. Their solidly regulated and authorised mandates and resources 

render them highly valuable instruments for truth finding and the delivery of justice. By 

prosecuting and punishing perpetrators of past violations of human rights and IHL, these instances 

have a unique capacity to transform a society’s culture into one characterized by accountability 

and therefore to contribute to achieving the ‘justice’ component of TJ.  

Finally, this part of the chapter indicated that archives play a unique role in preserving and 

promoting the truth once it has been established by other TJ mechanisms. Like the mechanisms of 

criminal justice, archives can be considered relevant to transforming negationist cultures into 

cultures centred on accountability and the rule of law. By preserving and unveiling information on 

officials who have violated human rights in the past, archives have the capacity to promote the 

acknowledgment of responsibility and accountability. By providing access to contextual truth 

about past violations of human rights and IHL, archives can help communities to recognize victims 

and victimhood and to preserve collective memory. 

In short, both the restorative and the retributive mechanisms of post-conflict justice delivery can 

play a vital role in achieving both the ‘transition’ and the ‘justice’ elements of contemporary TJ. 

Each of these mechanisms can apply their unique mandates to establishing and promoting the truth 

about the violent past, the most notable of which include the mandate to provide a platform for 

truth telling and the mandate to seek out, manage, and allow access to contextual truth about 
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victimhood and responsibility for historical harms. The application of both the retributive and the 

restorative mandates of TJ is thus relevant for establishing and allowing access to contextual truth 

about the violent past, where the latter is necessary for establishing a culture of accountability, 

human rights protection, and the rule of law. This demonstrates the interplay between (and 

interdependence of) the goals of contemporary TJ and giving effect to a right to the truth on the 

part of both victims and collectives. 
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CHAPTER 3: The Council of Europe’s position on the scope of transitional justice and the 

role of the right to the truth in transitional justice processes 

3.1  Introduction 

The Council of Europe (CoE) was created in response to mass breaches of human rights during 

WWII. This means that the very creation of the Council was a TJ measure in itself. The Council’s 

goal of enforcing and assisting the political integration of post-conflict societies was instituted to 

mirror the goals of TJ. It is therefore surprising that the Council has not yet adopted a strategy for 

exclusively regulating TJ as a concept within its mandates and normative framework. Instead, the 

CoE’s policies position TJ measures as a primarily domestic initiative while recognizing the 

Council’s capacity to intervene in TJ processes when needed in a complementary capacity. This 

capacity is administered mainly through monitoring processes and assistance initiatives in which 

the CoE acts as an exporter of values to national environments.  

The Council has on occasion firmly and explicitly recognized the existence, value, and necessity 

of pursuing TJ processes in post-conflict contexts.1 Some of the standards that the Council applies 

to domestic authorities with regard to promptly pursuing democratic reform resemble similar TJ 

standards regarding the expeditious pursuit of its key processes and goals. For example, the 

Council requires national authorities to take steps toward reforming their justice and human rights 

sectors so as to abide by the standard of ensuring the non-repetition of violations,2 where such 

reforms represent a crucial precondition for pursuing TJ processes in alignment with international 

practices.3  

The first part of this Chapter will elaborate on the Council’s recognition of the concept of TJ by 

considering its implicit yet clear recognition of TJ processes as a tool for democratization within 

the Council’s establishing and policy documents on missing persons and post-conflict truth-

finding. This analysis will pave the way for the analyses of later chapters, which will assess 

country-specific policies and the extent to which they involve the regulation of TJ and the right to 

the truth. The first part of this chapter will assess whether the Council’s understanding of the scope 

of TJ mirrors contemporary developments with regard to the nature and scope of TJ as promoted 

in the international normative framework and the literature. For this purpose, the chapter will 

reflect on the Council’s victim-oriented approach to post-conflict transitions by indicating 

                                                   
1 At various points in its policies, the Council has explicitly referred to ‘transitional justice’ in the context of post-

conflict reform and social transition. In most cases, the Council uses the term ‘post-conflict transition’, although it is 

obviously referring to TJ processes.  
2 Institutional reform, as a required standard of post-conflict transition, is overwhelmingly present in the CoE’s 

country-specific policies, including towards former Yugoslav societies. The Commissioner for Human Rights has also 

stipulated on a few occasions that TJ is directly dependent on carrying out institutional reform. More on the Council’s 

country-specific policies urging institutional reform and reform of the justice sector can be found in Chapter 6 of this 

monograph. Mention of the CoE’s Commissioner for Human Rights on institutional reforms as a TJ standard can be 

found at: CoE CHR ‘Post-War Justice and Durable Peace in the Former Yugoslavia’ (CHR Issue Paper, Council of 

Europe Publishing 2012) (hereinafter ‘CHR Issue Paper’). 
3 Chapter 2, Parts 2.2.1–2.2.4. 
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standards in its policies that are aimed at acknowledging victimhood and promoting or encouraging 

the protection of the rights and needs of victims of war.  

The second part of this chapter will elaborate on the Council’s recognition of a right to the truth 

and its scope and application, as implied in the Council’s policies and values. As in its efforts to 

regulate TJ, the Council has refrained from adopting a specific policy on the right to the truth. This 

part of the chapter will assess whether, in line with its implied policy on TJ, the Council implicitly 

recognizes and regulates a right to the truth in its efforts to export values to post-conflict societies, 

in particular its policies on missing persons and TRCs.  

3.2  The Council of Europe’s standards and policies on transitional justice 

3.2.1  The CoE as a promotor of the values of transitional justice  

Post-conflict societies are often left with dysfunctional systems that lack the capacity or 

willingness to implement democratic norms and reforms and with unstable political and economic 

conditions that manifest strong support for nationalistic parties and radical groups.4 Such post-

conflict environments have the capacity to disrupt efforts to pursue TJ processes. In such 

environments, the international community’s mandate to promote and empower the adoption and 

implementation of democratic values and standards can be crucial for pursuing TJ processes. In 

line with this, the Council’s Secretary General, Thorbjørn Jagland, has acknowledged the CoE’s 

capacity to  

make a distinct contribution to the improvement of the situation of people living in unresolved conflict 

zones by conducting awareness-raising, capacity building and monitoring activities in the fields of 

human rights, democracy and the rule of law. In doing so, it may also contribute to easing the efforts 

deployed in relevant international fora to settle these conflicts.5 

The Council’s policies towards post-conflict societies confirm that this capacity is regularly 

applied in post-conflict circumstances. For example, the Council has explicitly urged post-conflict 

societies in the former Yugoslavia to adopt and apply the Council’s establishing values as a 

necessary standard for their prompt and sustainable transition to democracy, where this requires 

establishing and sustaining systemic reform to ensure the lasting protection of human rights, the 

rule of law, and peace.6 The Statute of the CoE confirms that this role also applies to peaceful 

circumstances. The Statute indicates that the main goal and mandate of the CoE is to promote and 

administer the Council’s establishing commitment to respecting the rule of law and human rights 

in a unified way among its member states.7 In other words, the efforts and mandates of the CoE to 

export its establishing values represent a compelling model for ensuring the lasting application of 

democratic values in times of transition and times of peace.  

                                                   
4 CHR Issue Paper, 12. 
5 Thorbjørn Jagland, ‘State of Democracy, Human Rights and the Rule of Law in Europe’ (Report by the Secretary 

General of the Council of Europe, SG(2014)1-final, May 2014), Part VI, 56. 
6 More details on this standardization are provided in Chapters 4–7 of this monograph. 
7 Article 3 of the Statute of the Council of Europe (1949).   
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The Council serves as a channel for communication, cooperation, and negotiation between its 

member states, which are required to adopt, apply and abide by a set of mutually recognized 

values.8 Such communication and mutual recognition is often used to impose standardization and 

benchmarks for domestic authorities in post-conflict societies and to assess any issues that need to 

be addressed, especially regarding the functioning of democratic and rule of law systems, human 

rights protection, and improving the living conditions and integration of those affected by conflict.9 

If applied expeditiously, these efforts can lead post-conflict societies to sustainable democracy and 

European integration. By applying its mandates to promote, urge, assist, and monitor the adoption 

and implementation of democratic standards in the pursuit of post-conflict societal transition, the 

CoE administers its mandate to instigate, assist, and monitor TJ processes.   

3.2.2  Transitional justice as a goal within the Council’s establishing documents  

The founding goals and values of the CoE, as recognized in the Council’s Statute and the ECHR, 

aim to empower policies through which the Council can administer guarantees that the gross 

violations of human rights that occurred during WWII will not recur,10 thus mirroring the umbrella 

TJ goal of ensuring the non-repetition of gross violations of human rights. This goal is further 

confirmed by the Council’s consistent references, within its policies and within the ECHR, ‘to 

values and principles that are necessary in a democratic society’.11  

The ECHR is silent on the precise scope and nature of these values,12 yet the provisions, aims and 

interpretations of the Convention by the ECtHR indicate that the ultimate goal of adopting and 

applying the standards of the Convention is to empower the lasting and contextual protection of 

fundamental rights and democratic values. With this goal in mind, the Convention was drafted to 

embody fluidity of standardization.13 Its provisions are set out in relatively open terms so that the 

scope of the Convention’s guarantees can be appropriately interpreted to apply ‘in a present day 

context’.14 This aspect of the Convention has proven particularly relevant in contexts of post-

conflict transition. The ECtHR has used the flexibility of the ECHR to interpret the right to receive 

official information on past violations and to know the truth about such misconduct, where this 

                                                   
8 According to the Venice Commission, ‘the Council of Europe brings together governments from across Europe – 

and beyond – to agree minimum legal standards in a wide range of areas. It then monitors how well countries apply 

the standards that they have chosen to sign up to. It also provides technical assistance, often working together with the 

European Union, to help them do so’. Taken from the official online portal of the Venice Commission: 

<http://www.coe.int/en/web/portal/european-union>. 
9 Jagland (n 5) 56; Jeremy Sarkin, ‘The Role of Regional Systems in Enforcing State Human Rights Compliance: 

Evaluating the African Commission on Human and People’s Rights and the New African Court of Justice and Human 

Rights with Comparative Lessons from the Council of Europe and the Organization of American States’ (2008) 1 

Inter-American and European Human Rights Journal 199, 204. 
10 This goal has particularly been intended when initiating the adoption, and then following when drafting, the ECHR. 

At Bernadette Rainey, Elizabeth Wicks, and Clare Ovey, ‘Jacobs, White and Ovey: The European Convention on 

Human Rights’ (6th edn, Oxford University Press 2014) 3–4. 
11 ibid. 
12 ibid. 
13 The Convention was aimed to be a ‘living instrument’ rather than a static document and was meant to impose 

minimum standards to guarantee and protect fundamental rights, the contextual interpretation of which is left to the 

ECtHR. At Rainey et al. (n 10) 4. On the limitation of the living nature of the Convention, see p. 7. 
14 Rainey et al. (n 10) 4. 

http://www.coe.int/en/web/portal/european-union
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right is not explicitly regulated by the Convention.15 Due to the broad interpretation of rights 

guaranteed in the ECHR, the right to the truth is now guaranteed in the ECHR and the case law of 

the ECtHR as a right deriving from the right to life, the right to family life, and the right not to be 

exposed to inhuman or degrading treatment.16 Families of victims of war and authoritarian regimes 

who have not been provided information on the fate of their loved ones now have a channel through 

which to request information and justice.17   

The Statute of the CoE confirms its dedication to promoting and enforcing European values, which 

are ‘the true source of individual freedom, political liberty and the rule of law’18 and which 

represent principles that ‘form the basis of all genuine democracy’.19 In order to promptly pursue 

and achieve this goal, the Statute requests that member states and candidate states accept and apply 

the principles of the rule of law and of non-discriminatory human rights protection as guiding 

principles of governance.20 These goals mirror the TJ goal of promoting the commonly accepted 

values of democratic functioning, human rights protection, and the rule of law.21  

3.2.3  Recognition of transitional justice within the Council’s political mandates  

3.2.3.1  The implications of transitional justice values and goals for the CoE’s political mandates  

The CoE’s policies and political mandate represent a substantive mechanism for achieving the 

Council’s goals and values and for promoting and exporting those values to communities of 

interest to the Council.22  

The primary aspect of the Council’s political mandate is responsibility for the protection of human 

rights, the rule of law and democracy. This element of the Council’s political mandate is mirrored 

in the Council’s policies on post-conflict transition, in which the Council explicitly qualifies the 

concept of ‘implementing the principles of democracy, respect for human rights and the rule of 

                                                   
15 Jularić v Croatia App no 20106/06 (ECtHR, 20 January 2011), Škendzić and Krznarić v Croatia App no 16212/08 

(ECtHR, 20 January 2011), Kaya v Turkey App no 22729/93 (ECtHR, 19 February 1998); Esambayeva and Others v 

Russia App nos 2660/12, 2674/12, 65488/12, 24711/13 and 24725/13 (ECtHR, 4 June 2019); Aslakhanova and Others 

v Russia App nos 2944/06, 8300/07, 50184/07, 332/08 and 42509/10 (ECtHR, 18 December 2012); Gakayeva and 
Others v Russia App nos 51534/08, 4401/10, 25518/10, 28779/10, 33175/10, 47393/10, 54753/10, 58131/10, 

62207/10 and 73784/10 (ECtHR, 10 October 2013); Khamkhoyeva and Others v Russia App nos 6636/09, 58501/09, 

67344/09, 12926/10, 22170/11, 22311/11, 22946/11, 31184/11, 75319/11 and 34887/12 (28 May 2019); Isayeva v 

Russia App no 57950/00 (ECtHR, 24 February 2005).  
16 Kaya v Turkey; Esambayeva and Others v Russia; Aslakhanova and Others v Russia; Gakayeva and Others v 

Russia; Khamkhoyeva and Others v Russia; Isayeva v Russia; Jularić v Croatia; Škendzić and Krznarić v Croatia; 

(all note 15). 
17 ibid. 
18 Rainey et al. (n 10) 5; P. Sands Q.C. and P. Klein, Bowett’s Law of International Institutions (6th edn, Sweet & 

Maxwell, and Thomson Reuters Ltd. 2009) 163, para. 6-007; Statute of the Council of Europe, arts 1(a)–1(b).  
19 ibid. 
20 Article 3 of the Statute of the Council of Europe requires, as a minimum standard of CoE membership, that states 
‘accept the principles of the rule of law and of the enjoyment by all persons within its jurisdiction of human rights and 

fundamental freedoms’. In case of failure to do so, a member state may have its right to representation suspended 

and/or may be asked to withdraw from the Council (Article 8). 
21 Chapter 2, Part 2.2.1. 
22 The scope of the Council’s political mandate was formulated in 2005, after a summit in Warsaw. At: Rainey et al. 

(n 10) 5. 

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2251534/08%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%224401/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2225518/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2228779/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2233175/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2247393/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2254753/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2258131/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2262207/10%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2273784/10%22]}
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law […] as transition from violence and repression to democracy’,23 which is to be achieved 

through post-conflict systemic reform.24 Pursuing TJ values and goals therefore represents an 

obligation that derives from the CoE’s political mandate and upon which the CoE bases its 

standardization of societal reform in post-conflict societies.   

The second element of the CoE’s political mandate proclaims that the Council promotes and 

‘encourage[s] the development of Europe’s cultural identity and diversity’.25 To encourage such 

development, the Council has found it necessary to establish effective mechanisms ‘for addressing 

past human rights violations, identifying their roots and causes and promoting necessary reforms 

which would prevent such violations from being repeated’.26 According to the Committee on 

Political Affairs and Democracy, such ‘experiences may be useful for the Council’s member-states 

in which the heritage of the past still divides societies’.27 This policy seems to have provided a 

basis for the Council’s persistent recommendation that states deal with their past, promote 

reconciliation, and establish the truth. The goal is to replace a culture of negationism and impunity 

with a culture of democratic values, human rights protection, the rule of law, and, where applicable, 

inter-ethnic coexistence.28  

The third element of the Council’s mandate involves ‘find[ing] common solutions to’29 Europe’s 

most notable challenges (including issues that threaten democratic values), such as discrimination 

against minorities, violence against children, intolerance, terrorism, human trafficking, and 

bioethical issues. This element supports the first and second elements of the Council’s mandate. It 

is exclusively dedicated to protecting and promoting human rights and to battling intolerance, both 

of which represent crucial stepping stones in the pursuit and achievement of the goals of 

contemporary TJ. The scope of human rights covered by this element of the Council’s political 

mandate is not meant to be fixed or exhaustive. Instead, it has been set as a flexible list of 

challenges to human rights protection that the Council can and should deal with, mirroring the 

ECHR’s ‘fluid’ nature. The scope of the political mandates of the Council should therefore be 

delineated, interpreted, and applied in light of the specific circumstances so as to realize 

specifically delineated policy goals.  

The final element of the Council’s political mandate envisages the Council as ‘consolidat[ing] 

democratic stability in Europe by backing political, legislative and constitutional reform’.30 This 

element of the Council’s mandate embodies both elements of TJ processes. The ‘justice’ element 

is mirrored in the mandate’s stipulation that the Council has an obligation to realize democratic 

                                                   
23 PACE ‘Use of Experience of the “Truth Commissions”’ (4 December 2007) CoE Doc 11459, para 1. 
24 CoE Doc 11459, para 1; PACE ‘Resolution: Use of Experience of the “Truth Commissions”’ (5 June 2008) CoE 

RES 1613, para 1. 
25 Rainey et al. (n 10) 5. 
26 CoE Doc 11459, summary. 
27 ibid. 
28 CoE RES 1613, para 1; PACE ‘Use of the Experiences of the “Truth Commissions”’ (4 July 2005) CoE Doc 10632, 

para 3. 
29 Rainey et al. (n 10) 5. 
30 ibid. 
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stability, implying that the Council has an obligation to realize the main goal of TJ processes. This 

element of the Council’s mandate indicates that democratic stability should be pursued through 

political, legislative and constitutional reform, mirroring the ‘transition’ element of TJ. The 

Council has confirmed this part of its political mandate by explicitly acknowledging (in its policies 

on post-conflict transition) that political and systemic reform aimed at enforcing political and 

institutional responsibility for human rights and the rule of law is a crucial element of dealing with 

a society’s violent past.31  

In its policy standardization of post-conflict transition, the Council has demonstrated the interplay 

between these elements, indicating the co-relation (and even interdependence) of its mandates. 

Effectiveness with regard to promoting the values of democracy, human rights protection, and the 

rule of law provides a basis for the effective application of other elements of the Council’s 

mandate. The Council’s policy documents on post-conflict transitions confirm this, suggesting that 

the Council’s mandates are aimed at preventing the recurrence of past violations32 through 

redressing human rights violations, truth-finding, establishing the roots and causes of past 

violence, and systemic reform.33 The scope of the goals and values applied through the CoE’s 

policies indicates that the CoE’s political mandate mirrors the contemporary scope of TJ and seems 

to be intended to promote contemporary TJ. 

The mechanisms necessary for the expeditious implementation of the CoE’s political mandates 

and for meeting the goals of these mandates mirror the mechanisms necessary for effectively 

pursuing the goals of contemporary (victim-oriented) TJ. The CoE’s political mandates and values 

are to be applied through ‘establishing effective national human rights institutions’, which are to 

be encouraged and empowered by drawing on the Council’s knowledge, expertise, and experience 

in pursuing democratic reform.34 In setting out these stipulations, the Council confirms its role, 

mandate and duty (as well as those of the international community) to administer the enforcement 

of democratic values and the pursuit of contemporary TJ goals in post-conflict societies.  

3.2.3.2  Application of the values and standards of transitional justice within the Council’s 

thematic policies  

The CoE’s enlargement policy is particularly relevant to promoting TJ values. This was 

demonstrated in the accession of Central and Eastern European countries (CEE) to the ECHR in 

the 1990s, the goal of which was to achieve democratization and to establish and strengthen the 

rule of law so as to contribute to establishing functioning democracies in these societies.35 As part 

of its enlargement policies, the Council urges post-conflict societies to apply efforts and 

                                                   
31 CoE RES 1613, para 4. 
32 CoE Doc 11459, summary; CoE RES 1613, para 4, see also para 2;  PACE ‘The International Convention for the 

Protection of all Persons from Enforced Disappearance’ (23 February 2012) CoE Doc 12880, para 77;  PACE 

‘Enforced Disappearances’ (3 October 2005) CoE RES 1463, para 10.5.2 (crime specific to enforcing disappearance). 
33 CoE Doc 11459, summary; CoE RES 1613, para 4. 
34 Recommendation R(97)14 on the Establishment of Independent National Institutions for the Promotion and 

Protection of Human Rights (30 September 1997) CoE REC R(97)14. 
35 Ineta Ziemele, Foreword II, available at <https://verlagdrkovac.de/zusatz/7632/7632_Svarca_%20forewordII.pdf> 

https://verlagdrkovac.de/zusatz/7632/7632_Svarca_%20forewordII.pdf
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mechanisms that mirror TJ mechanisms. For example, the Council has urged CEE societies to 

investigate ‘past crimes committed by former totalitarian regimes’36 as a standard in their efforts 

to become member states of the CoE. Similarly, the Council requires former Yugoslav societies to 

cooperate with the ICTY, to establish or cooperate with TRCs, and to otherwise undertake efforts 

to investigate past violations of human rights and IHL,37 implicitly urging them to apply 

mechanisms of both retributive and restorative justice in their efforts to adopt and implement the 

founding values of the CoE and to become member states of the CoE.  

The Council’s policy documents on protecting victims of crime also hint at standardization, which 

mirrors the standardization involved in pursuing contemporary and victim-oriented TJ. With these 

policies, the Council requires its member states to rehabilitate and integrate victims into the 

community,38 to provide satisfaction and reparations,39 to ensure access to information and 

justice,40 to acknowledge victims,41 and to respect their rights.42 The Council’s policies on victim 

protection impose standards and duties for promptly addressing the needs and rights of victims of 

crime, hence reflecting a victim-oriented approach to TJ. Such standards were not explicitly set 

out to apply to TJ contexts, but nor are there restrictions on their application that prevent their 

extension to such contexts.  

Standards governing victim protection are presented to a certain extent in the Council’s policies 

on missing persons and post-conflict truth finding, in which the Council has established 

satisfaction of the needs of victims and acknowledgement of their suffering as preconditions for 

pursuing peace and reconciliation.43 The Council further underscores that truth finding, ending 

impunity, and systemic reform all represent important preconditions for rebuilding national unity 

and identity44 and for expedient transition from conflict to peace.45 The Council encourages states 

to disclose relevant facts about past crimes, to hold perpetrators accountable,46 and to acknowledge 

victims and their rights and needs.47 This reveals the extent to which the Council’s policies on 

                                                   
36 ibid. 
37 PACE ‘Reconciliation and Political Dialogue between the Countries of the Former Yugoslavia’ (26 January 2011) 
CoE RES 1786. For more on these standards, and more related standards, see Chapters 4–7 of this monograph.   
38 CoE Committee of Ministers ‘Recommendation Rec(2006)8 on Assistance to Crime Victims’ (14 June 2006) CoE 

Rec(2006)8, para 3.1. 
39 ibid, para 3.2. 
40 ibid, para 4.2. 
41 ibid, para 4.1. 
42 ibid, para 2.1. 
43 CoE RES 1613, para 2;  PACE ‘The International Convention for the Protection of all Persons from Enforced 

Disappearance’ (9 March 2012) CoE RES 1868, para 2; PACE ‘Missing Persons from Europe’s Conflicts: The Long 

Road to Finding Humanitarian Answers’ (3 September 2013) CoE Doc 13294, para 2. 
44  PACE ‘Use of Experience of the “Truth Commissions”’ (4 December 2007) CoE Doc 11459, para 52. 
45 ibid, paras 2 and 52. 
46 CoE RES 1463, para 10.5.2. The Council has confirmed its support for this obligation in its country-specific policies 

on transitions in the former Yugoslavia. More on this will follow in Chapters 4–7.  
47 In addition to urging states to acknowledge victims and their rights and victimhood, the Council itself has provided 

such acknowledgment. At: CoE RES 1613, para 5; CoE RES 1463, paras 10.2 and 10.5.2; CoE RES 1868, para 2; 

PACE ‘Missing Persons from Europe’s Conflicts: The Long Road to Finding Humanitarian Answers’ (3 October 

2013) CoE RES 1956, paras 7.1.1–7.1.5 and 7.5.1;  PACE ‘International Convention for the Protection of all Persons 
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post-conflict truth-finding promote the restorative and retributive efforts and mechanisms of TJ as 

equally relevant models for pursuing the goals of contemporary and victim-oriented TJ. 

In none of these policies does the Council explicitly regulate TJ processes. Nevertheless, and even 

if they are not identified as such, these policies imply and mirror TJ values and standards. 

3.2.4  The scope of transitional justice deriving from the CoE’s policies on post-conflict transition 

and democracy 

3.2.4.1  The Council’s victim-oriented approach to post-conflict justice delivery 

According to the CoE, the expeditious delivery of post-conflict justice is a necessary principle for 

achieving lasting peace and inter-ethnic reconciliation.48 The Council indicates that justice is 

universal, undeniable, and unselective, positioning it as an important policy aspect that must be 

applied equally to all.49 According to the CoE, post-conflict justice focuses on coming to terms 

with the past so that the needs of those who have been victimized can be satisfied and redressed.50 

In other words, the pursuit of post-conflict justice delivery should not be limited to retribution but 

should incorporate preventive elements in the sense of being aimed at preventing the recurrence 

of past crimes and harms for the purposes of building sustainable peace in the future.51 In this 

regard, the CoE has explicitly stated that, in addition to holding perpetrators accountable, justice 

entails the ‘provision of adequate, effective, and proportionate reparation to comfort and heal the 

wounds of all victims of the war without distinction’,52 acknowledging and respecting all war 

victims and their dignity.53  

In this way, the Council has confirmed its support for a victim-oriented approach to post-conflict 

transition and justice delivery.54 A right to the truth seems to have been introduced in the Council’s 

policies as a model for applying this victim-oriented approach to TJ, setting out an obligation on 

the part of national authorities to limit the continued suffering of victims and their families as an 

important element of achieving peace and reconciliation.55  

 

 

                                                   
from Enforced Disappearances’ (4 February 2009) CoE Doc 11830; CoE Doc 12880, summary, paras 2 and 14; CoE 

Doc 11459, para 35;  PACE ‘Enforced Disappearances’ (19 February 2005) CoE Doc 10679, paras 3 and 64; CoE 

Doc 13294, para 2.  
48 CHR Issue Paper, 9; CoE CHR ‘Report by Thomas Hammarberg Commissioner for Human Rights of the Council 

of Europe’ (7 September 2011) CoE Doc CommDH(2011)11, 25. 
49 CHR Issue Paper, 43.  
50 Thomas Hammarberg T, Human Rights in Europe: No Grounds for Complacency (Council of Europe Publishing 
2011) 279. See also: CoE Doc CommDH(2011)11, 25–6. 
51 CoE Doc CommDH(2011)11, para 125, at pp 25–6. 
52 ibid. 
53 ibid, para 147. 
54 CHR Issue Paper; CoE Doc CommDH(2011)11, 25–6. 
55 CoE RES 1868, para 2. See also CHR Issue Paper, 43. 
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3.2.4.2  The scope of transitional justice in the Council of Europe’s policies on post-conflict 

transition and democracy 

CoE policies indicate that ensuring post-conflict security must be based on ensuring compliance 

with standards on human rights protection, democracy, and the rule of law.56 Such compliance 

should be pursued by empowering systems to apply these standards objectively and sustainably.57 

In order to achieve this, the Council has urged national authorities to reform their judicial systems, 

human rights institutions, and education systems in post-conflict areas.58 Each of these systems 

must be enabled and prepared to function in an independent, objective, and efficient manner. Only 

overarching systemic reform of this sort can lead to efficient and effective TJ processes aimed at 

forging social cohesion and durable peace and preventing the recurrence of human rights abuses.59 

In light of these aims, domestic authorities and political actors are urged to create an environment 

in which democratic systems based on the values of political pluralism, mutual inclusiveness,60 

tolerance,61 and trust62 can flourish, driven by the principles of respect for human rights and the 

rule of law.  

With these goals in mind, the Council’s policies on post-conflict transition indicate that the scope 

of TJ processes should be considered neither solely retributive (i.e. pertaining to the delivery of 

criminal justice) nor solely restorative and victim centred. Instead, the Council has sought to make 

clear that the proper delivery of post-conflict justice requires establishing the effective coexistence 

of the retributive and restorative elements of TJ. The Council’s policies regarding post-conflict 

transition support both judicial and non-judicial TJ mechanisms, implying that the scope of 

contemporary TJ promoted by the CoE entails delivery of both victim- and perpetrator-oriented 

justice through the establishment of effective retributive and restorative mechanisms and systems 

of justice. With this aim in mind, the Council has imposed standards for pursuing effective TJ that 

include ending impunity for war-related crimes, establishing and recognizing the legitimate and 

contextual truth about past violations,63 and showing non-discriminatory respect to victims and 

their dignity.64  

In short, the following set of elements originating from the Council’s aims and policies seem to 

represent the Council’s implied recognition of post-conflict justice: 

Post-Conflict Justice: ‘Post-war justice aimed at inter-ethnic reconciliation and social 

cohesion is a long-term and complex process whose success depends upon a supportive, 

mature political climate that should be characterised by will and determination on the part 

                                                   
56 Jagland (n 5) Part VI, p. 56. See also: CoE Doc CommDH(2011)11. 
57 Jagland (n 5) 56.  
58 PACE ‘History Teaching in Conflict and Post-Conflict Areas’ (26 June 2009) CoE REC 1880. For more on the 

CoE’s take on the teaching of history, see Chapter 7 of this monograph.  
59 CHR Issue Paper, 40. 
60 CoE Doc CommDH(2011)11, 125. 
61 ibid. 
62 Jagland (n 5) Part VI, p. 57.  
63 Jagland (n 5) Part VI; CoE Doc CommDH(2011)11, para 125; CHR Issue Paper, 9–10. 
64 CoE Doc CommDH(2011)11, para 147, see together with: CoE Doc CommDH(2011)11, paras 146-152. 
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of political leaders.’65 ‘Post-war justice is not only judicial and retributive, aimed at 

punishing those who have committed crimes through fair proceedings. It is above all 

restorative and preventive, aiming to provide redress to victims and to eliminate impunity 

and ensure that all people in the region come to terms with the past, and live in peace and 

security in cohesive, pluralist democratic societies.’66 Pursuing contextual post-war justice 

calls for measures that go far beyond criminal proceedings and victim reparations. 

Establishing and recognizing the truth in relation to past gross human rights violations is 

one of the most important components of the transitional justice process.67 ‘The tools that 

may be used to these ends are both judicial and non-judicial, such as prosecution initiatives, 

truth-seeking processes, reparation programmes, institutional reforms, or a combination of 

all of these tools.’68  

3.3  The right to the truth in CoE policies on missing persons and post-conflict transition  

3.3.1  Recognition of the right to the truth in CoE policy documents on post-conflict transition and 

issues related to such transition 

The Council has not yet adopted a policy or strategy for exclusively addressing the right to the 

truth. Instead, it has adopted policies to address issues relevant to giving effect to a right to the 

truth, in which it has indicated that post-conflict circumstances generate the need to establish and 

unveil the truth about the violent past.  

As an instance of this, the CoE has issued policy documents to address the issue of missing persons 

in post-conflict settings and the issue of truth finding through non-judicial mechanisms. In these 

documents, the CoE acknowledges that dealing with the legacy of a society’s violent past, 

establishing the truth about that past, and solving the issue of missing persons69 are aspects and 

preconditions that are of crucial importance to pursuing prompt post-conflict political and systemic 

transition70 and reconciliation71 and for achieving and sustaining ‘lasting peace and a stable future 

in which democracy can be built and the rule of law and the respect for human rights ensured’.72 

The Council recognizes that the families and friends of missing persons are subjected to continued 

suffering as a result of the enforced disappearance of their relatives – suffering that is further 

enhanced by their not knowing the fate of the missing. Withholding information from the families 

of missing persons is considered an explicit breach of the right not to be subjected to enforced 

disappearance73 and a major factor in hindering efforts to achieve lasting peace and 

reconciliation.74  

                                                   
65 CHR Issue Paper, 43. 
66 ibid, 9. 
67 ibid, 5. 
68 ibid, 9. 
69 CoE RES 1868, at paras 4–5. 
70 CoE Doc 11459, paras 42 and 56. 
71 CoE Doc 10632, para 3. 
72 CoE Doc 12880, para 2; CoE Doc 11459, para 56; CoE RES 1613, para 1; CoE RES 1868, para 4; CoE RES 1956, 

paras 4–6. 
73 Doc 12880(2012), para 26, see also summary. 
74 CoE RES 1868, para 2; CoE Doc 12880, summary. 
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In this context, the CoE has explicitly indicated a duty to give effect to the right to the truth as a 

standard for guaranteeing the right not to be subjected to enforced disappearance. Even when it is 

set out as deriving from (or related to) the right not to be subjected to an enforced disappearance, 

the Council has recognized a right to the truth as an autonomous fundamental right.75 It has been 

indicated that a fundamental right to know should be legislatively regulated and respected and that 

failure to do so should be criminally punished.76 The CoE has explicitly acknowledged that giving 

effect to a right to the truth is a precondition for solving the issue of missing persons77 and for 

guaranteeing the dignity of the relatives of missing persons.78  

The CoE has further explicitly acknowledged and welcomed efforts by international normative 

institutions to guarantee a right to the truth as a fundamental right.79 The PACE has established 

that guaranteeing the relatives of missing persons a right to the truth, securing their right to 

reparation, and fighting impunity are necessary measures that any legally binding document 

regulating enforced disappearances should take into account.80 Consequently, the CoE has 

welcomed the Disappearance Convention’s explicit recognition of a right to the truth81 and the 

rulings of the ECtHR urging states to provide relatives of missing persons with access to the truth 

about the fate of their loved ones.82 

Finally, the CoE has acknowledged that victims and the general public should be allowed to access 

and participate in TRC truth-finding processes and that they should be informed of the findings of 

such processes,83 indicating implicit recognition that victims and the general public have at 

minimum a right to truth (finding) as a TJ concept.   

3.3.2  The scope of the right to the truth as indicated in the CoE’s policies on post-conflict 

transition and missing persons 

3.3.2.1  Who enjoys a right to the truth according to the CoE’s policies on post-conflict transition 

and missing persons [ratione personae]? 

3.3.2.1.1  Families and friends of missing persons and/or other interested parties 

The CoE’s policies follow interpretations of the scope of the fundamental right to the truth as 

delineated in sources of hard international law. The prevailing interpretation in CoE policy 

                                                   
75 CoE Doc 12880, para 62; CoE RES 1868, para 6.1.4; CoE RES 1463, para 10.2; PACE ‘Enforced Disappearance’ 

(3 October 2005) CoE REC 1719, para 2.2. 
75 CoE RES 1956, para 7.2.1, see also para 5; CoE Doc 13294, para 22; CoE RES 1613, para 5; CoE Doc 11830; CoE 

Doc 10679, para 51.  
76 CoE RES 1956, para 7.2.1, see also para 5; CoE Doc 13294, para 24. 
77 CoE Doc 13294, paras 22, 24, 28; CoE RES 1613, para 5. 
78  PACE ‘Enforced Disappearances’ (30 June 2004) CoE Doc 10243, para 3.  
79 CoE Doc 12880, para 40; CoE Doc 11830; CoE RES 1868, para 6.1.4, together with para 6.1.1; CoE RES 1463, 

para 10.2; CoE Doc 13294, paras 22–24. 
80 CoE RES 1463; CoE REC 1719, confirmed by the Committee on Legal Affairs and Human Rights in its CoE Doc 

12880. 
81 CoE RES 1868, para 6.1.4. 
82 CoE RES 1956, para 5. 
83 CoE Doc 11459, at paras 31, 35, 50; PACE ‘Reconciliation and Political Dialogue between the Countries of the 

Former Yugoslavia’ (7 January 2011) CoE Doc 12461, para 84. 
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documents suggests that when recognized as a fundamental right, the right to the truth is to apply 

solely to cases of enforced disappearance and is to be guaranteed solely to the relatives of missing 

persons.84 The CoE has been vocal in encouraging the granting of legal personality to the relatives 

of missing persons so that they might benefit from a right to the truth in an independent capacity.85 

The context in which CoE policy documents on post-conflict transition and truth finding have 

regulated a right to the truth and state duties deriving from this right confirms that its prevailing 

understanding of the scope of the beneficiaries of the right to the truth is limited to the relatives of 

missing persons.  

The Council has further recognized that the effects of not knowing the truth extend beyond victims’ 

families. It has explicitly acknowledged that the unknown fate of missing persons also impacts 

friends of disappeared persons and the community to which they belong and that such suffering 

and disturbance can then spiral over into society as a whole.86 This broader suffering and its 

spiralling effects have been explicitly traced to depriving families and friends of the truth about 

the fate of their missing loved ones, although they have not been explicitly identified as breaches 

of the right to the truth per se. The PACE has reflected on the ECtHR’s deliberations on the matter 

and has recognized continued suffering as a breach of the right not to be subjected to torture and 

inhuman and degrading treatment87 but not as a breach of the right to the truth per se. In other 

contexts, the suffering of the friends of missing persons has not been recognized as a breach of a 

fundamental right and has instead been portrayed solely as a problem that hampers efforts to fight 

impunity88 and establish peace.89 Besides these limitations, however, it is notable that in all cases 

where friends of missing persons were recognized as harmed parties, their suffering was attributed 

to not knowing the truth about the fate of the missing.90 Even though it does not explicitly establish 

the applicability of the right to the truth as a fundamental right on the part of non-family members, 

it can be argued that the CoE has extended the application of the ratione personae of the right to 

the truth in post-conflict contexts to include the friends of missing persons as potential 

beneficiaries.  

With this said, a consequence of the Council’s inconclusive recognition of friends and 

communities as rights-bearers in this regard is that they are denied the procedural right to request 

truthful information about the fate of missing persons. This makes the Council’s regulation of the 

ratione personae of the right to the truth somewhat incompatible with international regulation of 

                                                   
84 CoE RES 1868, para 6.1.4; CoE Doc 12880, para 62; CoE RES 1463; CoE REC 1719; CoE Doc 10679, paras 21, 

41; CoE RES 1463, para 10.2. 
85 CoE Doc 13294, para 39; CoE Doc 12880, para 62; CoE RES 1463; CoE REC 1719; CoE Doc 10679, para 21, 51; 

CoE RES 1463, para 10.2. On some occasions, the policy documents do not explicitly recognize the families of 

disappeared persons as bearers of a right to the truth. In such cases, the CoE instead acknowledges their longitudinal 

suffering as a result of not knowing the truth about what happened. At: CoE RES 1868, para 2; CoE Doc 12880, paras 

2 and 53; CoE Doc 10679, para 74; CoE Doc 10243, paras 2-3; CoE RES 1956, paras 4–5, 7.2.1, 7.3.1; CoE Doc 
13294, paras 2, 22, 24. 
86 CoE Doc 13294, para 2; CoE Doc 10243, para 2; CoE Doc 11830. 
87 CoE RES 1868, para 2. 
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89 CoE Doc 13294, para 2. 
90 CoE RES 1868, para 2; CoE Doc 12880, para 2; CoE Doc 13294, para 2. 
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this right. The Disappearance Convention, for instance, has explicitly provided that ‘any individual 

who has suffered harm as the direct result of an enforced disappearance’91 has a right to request 

information from the state regarding ‘the circumstances of the enforced disappearance, the 

progress and results of the investigation and the fate of the disappeared person’.92 While the CoE 

has applauded the adoption of a broad definition of ‘victim’ in the Disappearance Convention,93 it 

nonetheless seems not to have abided by this definition in its policies. 

3.3.2.1.2  The collective right to the truth 

The Council has recognized broader communities and society more generally as actors that can be 

severely and continuingly influenced by failures to resolve the issue of missing persons and to 

establish the truth about their fate.94 With this said, it has yet to explicitly recognize a right to the 

truth on the part of collectives.  

The CoE’s Directorate General of human rights and the rule of law has been more explicit in 

stipulating that the general public has a right to obtain information ‘concerning [serious human 

rights] violations and the authorities’ response to these violations’.95 This acknowledgment does 

not guarantee a right on the part of the general public to access information or a right to the truth 

per se. Instead, the approach by the Directorate General of Human Rights can be interpreted as 

suggesting that the state’s duty to inform the public about violations of human rights may 

ultimately empower the general public to demand that such duties be given effect. With this said, 

this constitutes a vague and overstretched interpretation of the Council’s policies on (and 

standardization of) the rights guaranteed in post-conflict transition. Even if this interpretation is 

applied, it still cannot ground a general public right to request information, as there has been no 

indication that the Council acknowledges procedural rights on the part of the public. Finally, the 

state’s duty to provide information was imposed not as a standard giving effect to a right to the 

truth (or indeed to any right) but rather as a standard for fighting impunity.96    

One possible argument for the claim that CoE policies on post-conflict transition and truth-finding 

implicitly recognize a collective right to the truth derives from its elaborations on TRCs. The 

Council has explicitly recognized TRCs as crucial mechanisms for establishing the truth about past 

violations and as a potentially effective mechanism for guaranteeing the families of missing 

                                                   
91 According to the Disappearance Convention, ‘Each victim has the right to know the truth […] and the right to 

freedom to seek, receive and impart information to this end, [where] “victim” means the disappeared person and any 

individual who has suffered harm as the direct result of an enforced disappearance.’ At: International Convention for 

the Protection of All Persons from Enforced Disappearance (adopted 20 December 2006, entered into force 23 

December 2010) UN Doc A/RES/61/177 (hereinafter ‘Disappearance Convention’), arts 24(1)–24(2) and preamble. 

See also: Chapter 1 of this monograph. 
92 ibid. 
93 CoE RES 1868, para 6.1.3. 
94 CoE Doc 13294, para 2; CoE Doc 11830. 
95 ‘Eradicating Impunity for Serious Human Rights Violations: Guidelines and Reference Texts’ (Directorate General 

of Human Rights and the Rule of Law, Council of Europe 2011) CoE Doc H/Inf(2011)7, at Part III, paras 3–4. 
96 ibid. 
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persons a right to the truth.97 In defining the mandates of TRCs, the CoE has explicitly set out that 

TRC truth-finding efforts should apply beyond cases of disappearance, extending to all violations 

of human rights and breaches of democracy perpetrated by previous regimes.98 The Council has 

further acknowledged that TRC truth-finding initiatives ‘focus on patterns of violations, […] roots 

and causes [of the violations], and draw lessons from past abuses’.99 This indicates that the Council 

recognizes that TRCs have a mandate to establish contextual truth about past violations of human 

rights and to uncover information not limited to the fate of missing persons. 

While it recognizes the important role played by TRC truth-finding initiatives in giving effect to a 

right to the truth, the CoE explicitly attributes such a role to the TRC’s capacity to establish the 

truth about the fate of the missing and to make that truth available to survivors.100 Although this 

reference to survivors can be interpreted as an acknowledgement that individuals and collectives 

in the general public ought to be given access to the truth, the wording nonetheless indicates a 

restriction with regard to the application of this mandate insofar as the guarantee is intended to 

apply to the truth about ‘loved ones’.101 This may seem to imply that friends and members of the 

missing person’s community ought to benefit from the right to the truth. In practice, however, the 

phrase ‘loved ones’ has been used repeatedly in international law, in ECtHR case law, and in the 

CoE’s political documents to refer solely to guaranteeing a right to the truth on the part of family 

members of missing persons. This indicates that the Council’s recognition of a right to the truth 

on the part of survivors applies only to the surviving family members of missing persons.  

The above indicates that the Council’s policy documents on post-conflict transition fall short of 

recognizing collectives as enjoying a fundamental right to the truth. With this said, it has 

recognized the importance of making communities aware of the broader truth about the violent 

past so that they can face that past and achieve reconciliation.  

3.3.2.1.3  Victims of other crimes 

The PACE has stressed the importance of generating the political will to non-discriminately 

uncover the truth about ‘[h]uman rights abuses committed during a particular violent period or by 

a former regime’,102 which may be exercised in searching for burial sites.103 The PACE has 

indicated in this regard that post-conflict transition requires unveiling the truth about all war-

related human rights breaches, with information about enforced disappearances representing only 

part of the truth to be established. This recommendation to establish post-conflict truth in a non-

discriminatory way does not necessarily indicate that the CoE endorses a broader conception of 

                                                   
97 CoE RES 1613, paras 1 and 5; CoE Doc 11459, para 56; CoE Doc 10632, paras 2 and 3. See also: CoE RES 1956, 

para 7.2.3; CoE Doc 10632, para 3. 
98 CoE Doc 10632, para 2; CoE RES 1613, para 3; CoE Doc 11459, para 30, where the patterns of violation to be 

investigated under the TRCs’ mandates include the timing of the violations to be covered and the type of human rights 
violations to be covered. 
99 CoE RES 1613, para 4; CoE Doc 11459, summary, paras 30, 33, 53. 
100 CoE RES 1613, para 5. 
101 CoE RES 1613, para 5. 
102 CoE RES 1613, para 3. 
103 CoE RES 1868, para 4. 
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the scope of the guarantees deriving from a right to the truth as a fundamental right, yet it does 

indicate the CoE’s acknowledgment that establishing a broad range of facts is a necessary element 

of TJ.  

In addition, the PACE has explicitly established the enforcement of access to information 

regarding a person’s death as a state priority.104 Such a claim may be interpreted as indicating that 

the crime of killing falls within the scope of a right to the truth and that victims of conflict-related 

killings ought to be considered beneficiaries of a right to the truth as a guaranteed fundamental 

right. This interpretation would certainly be in line with ECtHR case law.105 Nevertheless, it 

remains something of a stretch insofar as the right to access information regarding a person’s death 

has been upheld exclusively in cases of death resulting from enforced disappearance.106 With this 

said, the Committee on Legal Affairs and Human Rights has explicitly acknowledged the rulings 

of the ECtHR,107 which have established that states have a duty to redress the suffering of the 

families of victims of both enforced disappearance and killings not necessarily related to enforced 

disappearance, in addition to a duty to investigate such harms and human rights violations. The 

Committee’s confirmation of the adjudications of the ECtHR may indicate the CoE’s implicit 

acknowledgement that the relatives of those forcefully killed have the same rights as the relatives 

of victims of enforced disappearance.  

In its deliberations on the importance of TRCs and their work in post-conflict truth finding, the 

PACE recognizes that 

[b]y addressing the victims’ need to be heard and to have their suffering recognised, truth commissions 

can help reconstitute a sense of civic belonging for those whose rights were denied, and overcome their 

social exclusion. In many cases, truth commissions can be a unique opportunity for the survivors to 

learn the fate of loved ones who have disappeared, thus responding to their right to know the truth.108 

By indicating that ‘those whose rights were denied’ shall benefit from the efforts and mandates of 

TRCs, without limiting the scope of this statement to a select class of victims, the PACE’s 

approach can be interpreted as recognizing that all war victims shall be given equal access to truth, 

recognition, and social integration. However, when it comes to the right to the truth as a 

fundamental right, as given later in the same citation, the PACE has limited its application to cases 

of disappearance.  

This confirms that the Council’s policies on post-conflict transition limit the application of 

guarantees deriving from the right to the truth as a fundamental right to the families of victims of 

enforced disappearance. This limited application of the ratione personae of the right to the truth 

as a fundamental right does not indicate the Council’s intention to limit the scope of contextual 

                                                   
104 CoE RES 1956, para 7.4, related to CoE Doc 13294, para 48.  
105 See Chapter 1. 
106 The statement follows a statement about the success of coordination mechanisms in resolving the issue of 

disappearances and about the role of these mechanisms in ensuring ‘co-ordination and information-sharing on issues 

relevant to treatment and solving of the issue of missing persons.’ At: CoE Doc 13294, para 48. 
107 CoE Doc 10679, paras 31–39. 
108 CoE RES 1613, para 5. 
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truth, however; indeed the Council has acknowledged the importance of uncovering a broad range 

of facts in efforts to establish and sustain peace and reconciliation.  

3.3.2.2  The ratione materiae of the right to the truth according to the CoE’s policies on post-

conflict transition and missing persons 

On those occasions where the CoE has explicitly recognized the right to the truth as a fundamental 

right whose application is limited to providing the families of missing persons with the truth, it has 

established this right so as to guarantee its beneficiaries a right to obtain information about the 

fate109 and whereabouts110 of their missing relatives, including a right to recover their remains. 

This scope of the ratione materiae of the right to the truth has enjoyed both explicit111 and 

implicit112 recognition, delineating the material application of the right to the truth as a 

fundamental right. When referring to the fate of missing persons as information to be provided to 

the relatives of these victims, the CoE has not been clear on what the meaning of the term ‘fate’ 

entails in this context and has not explicitly delineated the nature and scope of the information that 

is to be guaranteed to the relevant rights-bearers. The PACE has implied that the right to the truth 

should be interpreted in accordance with the ECtHR’s case law,113 suggesting the provision of 

further contextual truth as a duty deriving from a right to the truth.114 While in their policy 

documents the PACE, the CoM and the Council’s Committees have not explicitly adopted the 

ECtHR’s interpretation of the scope of the right to the truth as a fundamental right, they have 

embraced the Court’s broad approach to delineating the state’s duties with regard to truth 

finding.115 The PACE and the Committees have especially encouraged and urged domestic and 

international authorities and actors to seek out and allow access to information regarding the 

locations of burial sites, the identities of the victims and, if possible, of the perpetrators,116 and 

                                                   
109 CoE Doc 12880, paras 2, 26, 53, 61; CoE Doc 11830; CoE Doc 10679, para 21; CoE Doc 10243, paras 2–3; CoE 

RES 1956, paras 4–5; CoE RES 1956, paras 7.2.1, 7.4; CoE Doc 13294, paras 2, 9–10, 22, 24, 28; CoE RES 1463, 
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110 CoE RES 1868, para 6.1.4; CoE Doc 12880, para 40; CoE Doc 11830; CoE Doc 10243, para 2; CoE RES 1956, 

paras 4, 7.3.1, 7.4; CoE Doc 13294, paras 9, 28. 
111 In some documents, the right to know the fate of missing relatives has been explicitly described as deriving from 

a right to the truth per se. In these cases, unsurprisingly, the right to know the fate of missing persons has been set out 

as a fundamental right. At: CoE Doc 10243, para 3; CoE RES 1613, para 5; CoE RES 1463, para 10.2; CoE Doc 

13294, paras 2, 22, 68 
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fundamental right. Where this occurs, the duty to provide information about the fate of missing persons is not explicitly 
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by the norms of IHL or as a duty to guarantee other fundamental rights, such as the right to life and the right not to be 

subjected to torture and inhuman and degrading treatment. In other cases, it has been encouraged as a duty that should 

be applied as a standard deriving from national criminal laws and efforts to fight impunity. At: CoE Doc 12880, paras 

2, 53, 61; CoE Doc 11830. 
113 CoE RES 1956, paras 4–5. 
114 Chapter 1. 
115 CoE Doc 12880, para 55; this is also somewhat implied at: CoE RES 1463, para 10.3.3. 
116 For information on the location of burial sites, see: CoE RES 1868, para 4; CoE Doc 12880, para 2; CoE Doc 

13294, paras 11 and 55. For information on the identity of the missing person(s), see: CoE RES 1868, para 5; CoE 

Doc 12880, para 2; CoE RES 1956, paras 7.4 and 7.5; CoE Doc 13294; CoE Doc 13294, para 9. On information 

regarding the identity of the perpetrator, see: CoE Doc 12880, para 2; CoE Doc 13294, para 12. 
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other relevant information that might help to resolve the issue of missing persons. With this, the 

Council has indicated that a broad(er) range of truth should be guaranteed in transitioning, post-

conflict societies as part of a right to the truth as a fundamental right and as a TJ concept. 

The CoE has not explicitly determined whether the need to unveil such information ought to be 

conceived as a standard for giving effect to the right to the truth as a fundamental right per se, as 

a standard for redressing the right not to be subjected to enforced disappearance, or as a standard 

for enforcing the right to information per se. The context in which the Council has underscored 

the need to provide information regarding the burial sites and identities of victims and perpetrators 

is neither consistent nor clear. In most cases, truth finding is discussed as a standard for dealing 

with the issue of missing persons and as deriving from the state’s duty to investigate cases of 

missing persons, although the Council has simultaneously provided hints about how the 

implementation of this standard can influence efforts to give effect to a right to the truth on the 

part of the families of missing persons.117 This may suggest that the Council implicitly (but not 

explicitly) subscribes to a broader conception of the meaning of the term ‘fate’ and the ratione 

materiae of the right to the truth as a fundamental right in post-conflict settings. 

The Council has further contended that the established information regarding the identities of 

perpetrators should lead to their prosecution and punishment. This has not been imposed as an 

explicit standard for guaranteeing the right to the truth per se. Instead, the documents have implied 

a correlation between giving effect to a right to the truth and prosecuting and punishing 

perpetrators for their misconduct. For example, this standard has been set out as an element of 

fulfilling the state’s duty to conduct a proper investigation,118 possibly positioning it as deriving 

from a duty that is recognized in international law as a minimum standard for giving effect to a 

right to the truth. In fact, the Council itself has occasionally (but not always) positioned this duty 

as a standard or precondition for guaranteeing a right to the truth.119 If identifying perpetrators so 

that they might be punished is established as one of the goals of a duty to investigate, where the 

latter is identified as a standard for giving effect to a right to the truth, then it may be that the 

Council intends the duty to identify and punish perpetrators as a goal or standard for giving effect 

to a right to the truth.  

This intention would seem to be confirmed in a statement in the Council’s policy documents on 

missing persons to the effect that the duty to investigate missing persons should not be limited to 

finding burial sites and identifying human remains if such a limitation is used to justify the 

exclusion of the identification of the perpetrators from its mandate.120 However, the context in 

which this statement has been issued indicates that the Council intended to distinguish between 

investigations aimed at determining the fate and location of missing persons (i.e. aimed at 

                                                   
117 CoE RES 1868, para 4; CoE RES 1956, para 7.4; CoE Doc 13294, para 9. See also: CoE Doc 12880, para 40. 
118 This has been done in relation to acknowledging the rulings of the ECtHR that have set such a standard. At: CoE 

Doc 10679, paras 31–39. 
119 CoE Doc 13294, para 24; CoE RES 1956, para 7.2.1. For more on the duty to investigate as set out in the CoE’s 

policy documents, see also further in this chapter. 
120 Implied from: CoE Doc 12880, para 2; see together with CoE Doc 13294, para 12. 
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satisfying the right to the truth) and criminal investigations aimed at identifying and punishing 

perpetrators (i.e. aimed at satisfying the right to justice). With this in mind, it seems that the 

Council has implied that the ratione materiae of the right to the truth as a fundamental right may 

exclude information regarding the identity and responsibility of the perpetrator(s) of the breach 

but that the scope of post-conflict truth finding should include information about the identity of 

the perpetrator(s). 

The Council has further acknowledged the prospective benefits of embracing a broader conception 

of the scope of the truth to be uncovered in post-conflict environments. This scope should include 

finding information on the patterns, causes, and roots of past abuses, as well as information on 

who is responsible for those abuses, which should then instigate institutional accountability and 

systemic reform to prevent the recurrence of harmful events.121 The Council has encouraged efforts 

to establish detailed facts about the factors leading to and circumstances resulting from all gross 

violations of human rights, without explicitly acknowledging this as falling under the scope of the 

right to the truth per se. The Council has established a broad range of standards in relation to the 

state’s duty to establish the truth and to improve victims’ circumstances, where both aspects are 

considered crucial for achieving post-conflict reconciliation and the transition to lasting peace. In 

doing so, the CoE has confirmed its cautious and therefore limited approach to explicitly defining 

the scope and applicability of the right to the truth as a fundamental right and its broader but less 

explicit approach to setting the scope and applicability of post-conflict truth finding and of an 

ultimate right to truth (finding) as a TJ concept. 

3.3.2.3  State duties deriving from the right to the truth, as indicated in the CoE’s policies on post-

conflict transitions and missing persons 

3.3.2.3.1  The duty to investigate  

The Council has acknowledged that states have a duty to undertake proper investigation intended 

to uncover the fate of missing persons and to guarantee grieving families a right to the truth.122 

The CoE has explicitly called on states ‘to fully and expeditiously investigate all cases in which 

there is a reasonable suspicion that an enforced disappearance may have occurred within their 

jurisdiction’,123 while acknowledging this as a duty that derives unequivocally from both 

international and European law.124 Such efforts include searching for possible burial locations and 

locating and identifying missing persons.125 By acknowledging the duty to investigate as a 

necessary mechanism for giving ‘fate-related’ answers to the families of missing persons, the CoE 

has indicated its acknowledgment of this duty as a minimum procedural standard for guaranteeing 

                                                   
121 CoE Doc 11459, paras 33, 53; CoE RES 1613, para 4. 
122 CoE Doc 13294, at paras 22, 24 and 44; PACE ‘The Discipline of the Members of the Parliamentary Assembly’ 
(22 November 2013) CoE RES 1965, at paras 7.2.1 and 7.3.1. 
123 CoE RES 1868, para 9.1; CoE Doc 12880, at summary; CoE Doc 13294, para 44. 
124 CoE Doc 10679, para 59. 
125 An explicit link between this conception of the scope of the duty to investigate [i.e. the duty to search for missing 

persons] and the scope of the right to the truth as a fundamental right can be found at: CoE RES 1868, paras 4, 5, 

6.1.4. 
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a fundamental right to the truth, as recognized in its policies on post-conflict transition and missing 

persons.  

Although it is always related to truth finding, the duty to investigate has not always been set as an 

explicit standard for guaranteeing the right to the truth as a fundamental right. The CoE’s policy 

documents on post-conflict transition and missing persons have acknowledged such a duty as an 

explicit standard for redressing cases of disappearance126 and for preventing enforced 

disappearances.127 The CoE has further established this duty as a standard for fighting impunity 

for acts of enforced disappearance128 and for guaranteeing fundamental rights such as the right to 

life and the right not to be subjected to torture or degrading treatment (but not, notably, the right 

to the truth).129 Without explicitly referring to the right to the truth, the CoE has explicitly 

established that the main goal of the duty to ‘fully and expeditiously investigate’ all cases of 

alleged enforced disappearance is to provide the families of missing persons with answers about 

the fate of their loved ones.130 The CoE has recognized that investigations are necessary for ending 

the continued suffering of survivors,131 implying that it considers investigations necessary for 

guaranteeing the families of missing persons a right to the truth. The CoE has confirmed this by 

establishing that states have a duty to search for missing persons as a minimum standard for 

enforcing a right to the truth per se.132  

The PACE further requires states to regulate criminal responsibility for failures to expeditiously 

and effectively investigate cases of disappearance and for failures to guarantee the relatives of 

missing persons a right to the truth.133 The criminalization of failing to investigate disappearance 

cases helps to prevent denial ‘of the right of the families of missing persons to an effective 

investigation’.134 Even though the wording does not explicitly establish a connection between this 

right to investigation and families’ right to the truth, the context seems to support a correlation 

between the two rights to be guaranteed to the families of missing persons. Both rights are 

guaranteed in the same sentence, the context of which suggests that failure to guarantee the right 

to an effective investigation constitutes a breach of family members’ right to the truth.135 This right 

to investigation has been further translated into a right, on the part of the families of missing 

persons, to take part in investigative processes136 and to ‘request information from the authorities’ 

regarding the fate of their missing loved ones.137 

                                                   
126 CoE Doc 12880, para 2; CoE RES 1868, para 9.1; CoE RES 1463, para 10.4.3. 
127 CoE RES 1868, para 7.1. 
128 CoE Doc 13294, para 41; CoE RES 1463, para 10.3.8. 
129 CoE Doc 12880, paras 27–28, 53–55. 
130 CoE Doc 13294, paras 22, 24, 44. 
131 CoE RES 1868, para 2 see together with 4; CoE Doc 11830; CoE Doc 10679.  
132 CoE Doc 13294, paras 22, 24; CoE RES 1965, para 7.2.1. 
133 CoE RES 1463, paras 10.3.8; CoE Doc 10679, para 59; CoE RES 1956, paras 5 and 7.2.1. 
134 CoE RES 1956, para 7.2.1. 
135 ibid. 
136 CoE RES 1956, para 7.1.4. 
137 CoE Doc 13294, para 22. 
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The CoE has recognized the families of missing persons as bearers of both a substantive right to 

access specific types of information and a procedural right to request and obtain access to such 

information. This indicates the Council’s intention to establish family members’ procedural rights 

as originating in the right to the truth as a fundamental right. It may also indicate that the Council 

accepts the procedural standards and rights guaranteed in the Disappearance Convention. It seems, 

however, that the Council subscribes to a rather limited conception of the scope of the procedural 

guarantees that derive from the right to the truth. Unlike the Disappearance Convention, which 

guarantees a procedural right to information to any person with a legitimate interest in such 

information,138 hence extending procedural rights beyond the relatives of missing persons, the CoE 

has limited the scope of such rights to the families of missing persons (in addition to having 

welcomed the Convention’s broader definition of the victims of enforced disappearance).139 

3.3.2.3.1.1  The scope and models of the truth to be established through investigation  

When issuing a duty to investigate as an explicit standard for guaranteeing the right to the truth as 

a fundamental right, the Council has not been clear about the capacities of the institutions required 

to conduct the relevant investigations. The Council has not explicitly established whether the duty 

to investigate should be conducted by the criminal justice system or through restorative means of 

investigation. The Council has been equally unclear as to whether the truth to be guaranteed under 

the right to the truth as a fundamental right is judicial or non-judicial in nature. 

In the context of post-conflict truth finding in general, the CoE has encouraged the work of TRCs 

as an effective mechanism for investigating past violations of human rights.140 By setting the focus 

of TRC investigations on human rights breaches, the CoE has taken a victim-oriented approach to 

the duty to investigate, possibly indicating its preference for a non-judicial duty to investigate as a 

precondition for giving effect to a right to the truth as a TJ concept. On the other hand, when calling 

for states to investigate cases of enforced disappearance,141 the CoE has imposed this duty as a 

standard for resolving the issue of missing persons while setting the fight against impunity and 

sanctioning enforced disappearances as its goals.142 The duty to investigate cases of disappearance, 

even when victim oriented, has been prescribed a perpetrator-oriented goal, indicating the CoE’s 

preference for judicially established truth and a judicial duty to investigate as preconditions for 

giving effect to a right to the truth as a fundamental right. The latter investigations generally lead 

to generating records of alleged victims of disappearance and to prosecuting and punishing the 

perpetrator(s), thus adding a victim-oriented element to the duty to investigate as a standard for 

giving effect to a fundamental right to the truth.  

                                                   
138 Disappearance Convention, art 18(1); see together with art 24(1) and the preamble. For more detailed elaboration, 

see Chapter 1. 
139 CoE RES 1868, para 6.1.4. 
140 CoE RES 1613, para 3; CoE Doc 10632, para 2; CoE Doc 11459, paras 56–57. 
141 CoE RES 1868, para 7.1; CoE RES 1463, para 10.4.3; CoE Doc 10679, para 2005. 
142 CoE Doc 11830; CoE RES 1463, para 10.3.8; CoE Doc 13294, para 41. 
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All this suggests that the CoE considers the duty to investigate, when aimed specifically at giving 

effect to a right to the truth as a fundamental right, as only one aspect (although a necessary one)143 

of a broader duty to investigate for the purposes of resolving the issue of missing persons. While 

the duty to investigate as a means of guaranteeing a fundamental right to the truth should be limited 

to providing information on the fate of missing persons, the duty to investigate as a means of 

resolving the issue of disappearance should involve the search for contextual information on the 

circumstances under which disappearances were enforced, including but not limited to information 

about the fate of missing persons. 

This delineation seems to have served a purpose in the past. In earlier CoE documents on post-

conflict transitions and missing persons, only the duty to investigate cases of disappearance has 

been designated as ‘eligible’ for criminalization under national laws, whereas the documents stop 

short of requiring that failures to investigate be punished as a means of guaranteeing a right to the 

truth per se. This indicates that in the Council’s earlier policies on post-conflict transitions, the 

perpetrator-oriented duty to investigate has held more sway for the CoE than the victim-oriented 

duty to investigate. This has changed over time, as the Council has subsequently called for the 

domestic criminalization of failures to conduct expeditious investigations as a means of 

guaranteeing the right to the truth per se.144 This development confirms a shift in the CoE’s 

approach to the duty to investigate disappearance cases from a solely perpetrator-oriented 

perspective to a perspective that embraces both victim-oriented and perpetrator-oriented aspects. 

This seems to be in line with the development of TJ from a primarily perpetrator-oriented concept 

to a concept that embraces both perpetrator-oriented and victim-oriented elements. 

With this said, the Council’s policy documents on missing persons and post-conflict transition 

refrain from explicitly delineating those mandates and institutions that are responsible for the 

pursuit of the duty to investigate, thus conceived. Instead, the CoE has underscored that the duty 

to investigate is a mechanism of both the human rights system and the rule of law, including 

criminal justice instances in particular.145 The CoE has been vocal in recognizing the important 

role played by national and international criminal justice instances, together with non-judicial, 

restorative truth-seeking mechanisms such as TRCs, in establishing the truth about human rights 

violations and in redressing victims’ rights, determining the perpetrators’ responsibility, resolving 

the issue of missing persons, and dealing with the past so as to achieve peace. Even though the 

nature and capacity of the duty to investigate as a standard for guaranteeing the right to the truth 

are not explicitly determined or clarified in the Council’s policies on post-conflict transition and 

                                                   
143 In other words, the duty to investigate for the purposes of guaranteeing the right to the truth has been set as a 

necessary a standard for fulfilling the duty to investigate disappearances. 
144 This standard of criminalizing the duty to investigate was issued for the first time in 2005 as a standard for fighting 

impunity related to disappeared persons. In 2013, this standard was re-articulated, only this time as a less explicit, yet 

seemingly clear, standard for guaranteeing a right to the truth on the part of the families of missing persons. For earlier 

developments, see: CoE RES 1463, paras 10.3.8, 10.4.3; see together with CoE Doc 10679, para 59. For later 

developments, see: CoE RES 1956, paras 5 and 7.2.1. 
145 CoE Doc 12880, para 2. 
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missing persons, the context indicates that both judicial and non-judicial investigation can, and 

perhaps should, be applied so as to give effect to a right to the truth.  

3.3.2.3.2  The duty to fight impunity and to provide justice 

The CoE has been explicit in maintaining that ‘the eradication of impunity for perpetrators, 

instigators and organisers of serious human rights violations [is] a priority for CoE action’.146  

Holding perpetrators accountable has been explicitly acknowledged as a crucial need on the part 

of the families of missing persons and as a condition for providing them with redress, resolving 

the issue of missing persons, and preventing further enforced disappearances.147 Failure to resolve 

the issue of missing persons, including by not ensuring that perpetrators are punished, has been 

recognized as leading to the continued suffering of the families of victims and of broader 

communities,148 where preventing continued suffering has been indicated by the CoE as a leading 

goal in giving effect to the right to the truth as a fundamental right.149 The CoE’s insistence that 

authorities punish the perpetrators of enforced disappearance as a standard deriving from the duty 

to protect families and communities from continued suffering may indicate its implicit recognition 

of a duty to prosecute perpetrators and to fight impunity as a standard for guaranteeing a 

fundamental right to the truth and a right to the truth as a TJ concept.  

This interpretation would seem to be confirmed by the CoE’s acknowledgement of the ECtHR’s 

deliberations on the scope of the truth to be established through investigations of enforced 

disappearances and forceful killings,150 in which the ECtHR recognizes that establishing a victim’s 

fate requires providing information on the perpetrators of the crime for the purposes of establishing 

responsibility.151 This indicates that, even though they were not explicitly set out as such, the duty 

to provide information on those responsible for enforced disappearances and the duty to prosecute 

the perpetrators of this misconduct are viewed by the CoE as standards for the expeditious pursuit 

of a duty to investigate violations of human rights and as indirect duties linked to guaranteeing a 

right to the truth as a fundamental right and as a TJ concept. 

Most explicitly, the Committee on Legal Affairs and Human Rights has underscored the necessity 

of truth-finding missions whose mandates are not limited to uncovering the identities of 

perpetrators.152 The CoE has called on states to stop withholding crucial evidence that could 

otherwise aid investigators and prosecutors in their efforts related to enforced disappearances.153 

The context in which this requirement was issued suggests that it was not intended to give effect 

                                                   
146 PACE ‘State of Human Rights in Europe: The Need to Eradicate Impunity’ (24 June 2009) CoE REC 1876, para 

1. 
147 CoE Doc 13294, paras 28 and 41; CoE Doc 12880, paras 2, 27–28, together with 60 and 62; CoE RES 1868, para 

7.2; CoE RES 1463; CoE REC 1719. 
148 CoE Doc 11830. 
149 See earlier in this chapter. 
150 For the CoE’s explicit recognition of these CoE’s rulings, see: CoE Doc 12880, paras 55 and 61; CoE Doc 10679, 

para 36. For the CoE’s recognition of the Court as a relevant truth-finding instance, see: CoE RES 1956, para 5. 
151 See Chapter 1.  
152 CoE Doc 12880, para 2. 
153 CoE Doc 13294, para 12. 
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to a right to the truth per se. Instead, it was intended to set a standard for fighting impunity for 

enforced disappearances.154 With this said, the Council’s earlier policies on missing persons and 

post-conflict transitions recognized that punishing perpetrators can provide powerful redress to the 

families of victims of disappearance, which suggests that the requirement that states provide 

information on perpetrators to the relevant impunity-fighting institutions has the capacity to aid 

investigative processes directly and to contribute indirectly to satisfying a right to the truth on the 

part of the families of missing persons and their communities. 

Even more, this duty to provide information on the identities of perpetrators of enforced 

disappearance has been described as being closely related to efforts to locate burial sites,155 where 

the latter mirrors the duty to search for missing persons as a minimum standard for guaranteeing a 

fundamental right to the truth on the part of the families of missing persons.156 There has been no 

hierarchy imposed between these two elements of the duty to investigate;157 instead, they have 

been set as mutually reinforcing elements.158 In the context of underscoring the mutually 

reinforcing coexistence of forensic and criminal investigations and the duty to investigate in both 

capacities, the Committees have recognized that failure to identify perpetrators increases the 

continued suffering of survivors, limiting both redress for the harms suffered by the families of 

missing persons and their need and right to access the truth about the causes and context of their 

suffering.159  

All this indicates that even though the Council has not explicitly recognized a duty to identify and 

punish perpetrators as a standard for guaranteeing a right to the truth, it has recognized the crucial 

relevance of the expeditious pursuit of such a duty for conducting efficient truth-finding efforts in 

cases of  disappearance. In its policies on missing persons and post-conflict transition, the Council 

has indicated (but has not explicitly stated) that identifying (and consequently punishing) the 

identity of the relevant perpetrators should not be excluded from investigations and truth-finding 

processes related to missing persons and forceful killings, including when the goal of the latter is 

to establish information on the fate of missing persons and to give effect to their families’ 

fundamental right to the truth and to their communities’ right to the truth as a TJ concept.  

3.3.2.3.3  The duty to preserve memory 

The CoE has not explicitly acknowledged or promoted a duty to preserve memory in its policy 

documents on missing persons and post-conflict truth finding. Nor have these documents set any 

standards regarding a duty to collect and preserve records and archives. The closest the Council 

has come to explicitly addressing a duty to preserve records and archives on missing persons has 

                                                   
154 ibid. 
155 ibid. 
156 See earlier in this chapter. 
157 CoE Doc 13294, para 12. 
158 ibid. 
159 CoE Doc 10679, para 52, see together with para 51; CoE Doc 13294, paras 28 and 41. See also earlier in this sub-

section. 
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been to acknowledge that some countries have created central and unified records and lists of 

missing persons and the details of their disappearance, some of which are open to the public.160 

While the CoE recognizes that creating and preserving archives and records on victims needs to 

be carried out in accordance with international normative standards,161 it has not recognized this 

as a duty to preserve memory per se. A duty to create public records has been neither confirmed 

nor denied as a crucial aspect of acknowledging the suffering of broader communities and society 

as a whole and of satisfying the need for truth and recognition. It is notable, however, that the 

Council has addressed the issue of publishing records on missing persons in the context of deciding 

on measures to satisfy the needs of victims’ families, indicating that the Council has chosen to 

approach the issue of publishing records on missing persons from a one-sided, victim-oriented 

perspective. The context in which the CoE has acknowledged and supported efforts to create 

central records on victims indicates that publishing records on missing persons and details about 

their disappearance has been primarily intended by the CoE to satisfy the need, on the part of the 

families of missing persons, to be ‘consulted and informed on all developments relating to their 

cases’.162 While this wording may imply that publishing records on missing persons plays a 

primary role in giving effect to a fundamental right to the truth for the families of missing persons, 

the CoE has explicitly noted that data management on missing persons constitutes a standard for 

guaranteeing access to information rather than for guaranteeing a right to the truth,163 where these 

two rights are not considered synonymous.  

At the same time, however, the CoE policies on missing persons and post-conflict transition 

indicate that a duty to gather and manage data and to guarantee access to such data is meant to aid 

inter-institutional exchange for the sake of conducting prompt investigations into the fate, identity 

and the location of missing persons,164 where gathering information on missing persons and 

providing access to such information is to be guided by the principle of confidentiality.165 The duty 

to establish unified and centralized records on missing persons in this context is intended to serve 

as a preventive measure to ensure that victims are not re-victimized. It has not been stated or hinted 

that these records serve the purpose of preventing the re-victimization of broader communities and 

society overall. This suggests that the Council has implied, even though it has not explicitly 

confirmed, that the need to gather, manage, and preserve records on missing persons can be 

intended to contribute to giving effect to a fundamental right to the truth on the part of families of 

missing persons. At the same time, however, the Council has explicitly invalidated conceptions of 

this need as contributing to preserving and publishing collective memory about the violent past of 

broader communities and of a post-conflict society. Here again, CoE standards seem to mirror the 

                                                   
160 CoE Doc 13294, paras 46 and 71. 
161 CoE Doc 13294, para 71. 
162 CoE Doc 13294, para 46. 
163 CoE Doc 13294, para 71. 
164 CoE Doc 13294, paras 55–57, 60 and 71, see together with paras 55–59; CoE RES 1956, paras 7.4–7.5; CoE RES 

1463, paras 10.4.3–10.4.4. 
165 CoE Doc 13294, paras 57–59. 
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limited scope of the standards codified in international law regarding gathering, managing, and 

exchanging information and records on missing persons.166  

On the other hand, the CoE has underscored the importance of political will and efforts to resolve 

the issue of missing persons and to uncover the truth regarding enforced disappearances in a non-

discriminatory way,167 while also acknowledging that failure to do so leads to serious suffering 

and distress on the part of the concerned communities and society as a whole.168 With this said, 

government acknowledgements and apologies for enforced disappearances and recognition of their 

responsibility for this misconduct have been explicitly identified as a need on the part of the 

families of missing persons related to satisfying their right to the truth and their right to 

compensation and satisfaction.169 The context indicates that apologies for past enforced 

disappearances – even though they are public – are intended to address and redress the needs of 

the families of missing persons170 rather than to establish a public record and memory of the violent 

past. A lack of intent to establish and create a collective memory does not affect the capacity of 

these apologies and their public character to create and preserve memory concerning a specific 

element of a post-conflict society’s violent past. The context does not, however, indicate that the 

CoE intends to realise this capacity in particular. Even though the wording used in the CoE’s 

definition of the scope of the right to satisfaction seems at first to mirror the wording used in the 

Basic Principles and Guidelines on the Right to a Remedy and Reparation to define the scope of 

this right, the Council – unlike these Principles – has been explicit in maintaining that the right to 

satisfaction in the context of CoE policies on missing persons is to apply solely to direct victims 

and their families.171 It is illegitimate to argue that the call for domestic authorities to publicly 

apologize for the treatment of missing persons has been used by the Council to imply a duty to 

preserve memory through public apologies for enforced disappearances.   

In a seemingly more general context, the Council has underscored the need for authorities and 

politicians to express remorse and to ask for forgiveness for the suffering caused by past 

misconduct.172 The context makes clear, however, that this need applies as a model for 

demonstrating the political will to address and redress the issue of missing persons specifically.173 

The Council has not been clear on whether these calls for forgiveness and apology should be given 

publicly,174 but the context again makes clear that the intention behind such calls for forgiveness 

is to provide redress to victims and families of missing persons rather than to acknowledge 

                                                   
166 See Chapter 1. Or see: Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 

Protection of Victims of International Armed Conflicts (adopted 8 June 1977, entered into force 7 Dec 1978) 1125 

UNTS 3 (hereinafter ‘Additional Protocol 1’) art 33; Disappearance Convention, art 17(3). 
167 CoE RES 1868, paras 4, 5. 
168 CoE Doc 11830; CoE Doc 13294, para 2.  
169 CoE Doc 13294, para 28; CoE Doc 10679, paras 62–64, see together with para 60. 
170 ibid. 
171 CoE Doc 10679, para 64, see together with para 60; also implied at: CoE Doc 11459, para 35.  
172 CoE Doc 13294, para 14, also implied at: CoE Doc 11459, para 35. See also: CoE Doc 10679, para 64; CoE RES 

1463, para 10.5.2. 
173 ibid. 
174 CoE Doc 10679, para 64; CoE RES 1463, para 10.5.2. 
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collective memory and truth.175 Overall, the context indicates that the sole duty that states and the 

international community have towards injured communities and societies is to demonstrate 

genuine political will176 and non-discriminatory efforts to solve the issue of missing persons, and 

therefore to establish the truth about missing persons accordingly. It has not been clear whether 

this duty implies a duty on the part of the authorities to unveil the established truth about missing 

persons to the broader communities. It seems that they should unveil their efforts and willingness 

to establish this truth, but not necessarily the truth per se.  

The Council’s reflections on TRCs and their mandates may stand as the only prominent method 

for implying a duty to guarantee and preserve a unified history of past suffering. The CoE has 

supported a broad conception of the scope of the mandate of TRCs as official governmental 

bodies.177 This mandate is ‘intended to construct a record of the tragic [violent] history [of] serious 

violations of human rights and democracy’.178 Unlike the previously elaborated records on missing 

persons, TRC records are explicitly intended to ‘ultimately become public’,179 so as ‘to allow the 

whole society to have a look at its recent history and come to terms with the past’.180 The wording 

of these claims seems to mirror the minimum standard regarding the duty to preserve memory set 

out in the Impunity Principles, according to which ‘[a] people’s knowledge of the history of its 

oppression is part of its heritage and, as such, must be ensured by appropriate measures [to 

preserve] and to facilitate knowledge of those violations, […] aimed at preserving the collective 

memory from extinction’.181 The above statements by the CoE mirror this standard by promoting 

people’s knowledge of the painful history of their society as an element of their heritage182 which 

should be enforced by publicly unveiling the objective and contextual findings of the relevant 

TRCs. The CoE expects this publicly available truth to contribute to unifying communities, 

increasing people’s trust in official systems, and establishing sustainable reconciliation and 

peace.183 In this context, it has been argued that the substantive mandate and goal of TRCs is not 

limited to investigating the tragic history of serious violations but is rather intended to ‘provide a 

larger historical and chronological perspective of events’ from which societies might learn.184 The 

procedural mandates of TRCs are meant to enable this by ensuring public hearings and the 

                                                   
175 See the previous 4 footnotes. 
176 With ‘genuine’ meaning in this context that the political will to resolve remaining issues about missing persons 
should be motivated by humanitarian, rather than political, concerns. At: CoE Doc 13294, para 14. 
177 CoE Doc 11459, paras 30 and 35; CoE Doc 10632, para 2. Implied at: CoE RES 1613, para 3. 
178 CoE Doc 10632, para 2. Also confirmed at: CoE RES 1613, para 3; CoE Doc 11459, paras 4, 30 and 33. 
179 CoE Doc 10632, para 2. Also confirmed at: CoE Doc 11459, para 31. 
180 CoE Doc 11459, para 31. 
181 UNCHR ‘Report of the Independent Expert to Update the Set of Principles to Combat Impunity, Diane 

Orentlicher, Addendum: Updated Set of Principles for the Protection and Promotion of Human Rights through Action 

to Combat Impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1 (hereinafter ‘2005 Impunity Principles’) 

Principle 3; UNCHR ‘Question on the Impunity of Perpetrators of HRs Violations (Civil and Political): Revised 

Final Report by Mr. Joinet Pursuant to Sub-Commission Decision 1996/119 – Annex II’ (2 October 1997) UN 

Doc E/CN.4/Sub.2/1997/20/Rev.1 (hereinafter ‘1997 Impunity Principles’) Principle 2. 
182 See also: CoE Doc 11459, summary, together with para 2. 
183 CoE Doc 10632; CoE RES 1613, paras 3 and 6, together with paras 7 and 9; CoE Doc 11459, paras 28 and 52. 
184 CoE Doc 11459, paras 33–34. See also: paras 28 and 52. 
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participation of victims and the public in creating a unified record.185 None of this has been 

explicitly set out as contributing to fulfilling the state’s duty to preserve history and memory. This 

standing does seem to be implied, however.  

In short, the Council has underscored that uniting people in post-conflict societies via the 

establishment of a mutually shared history is a crucial element of achieving post-conflict 

reconstruction and transitioning away from the traumatic and harmful past. Building a unified 

legacy has been explicitly understood as a precondition for rebuilding a nation’s unity and for 

pursuing reconciliation.186 Unlike the international normative framework, however, which has 

explicitly imposed a need to establish and preserve a collective history and memory as a standard 

for fulfilling the state’s duty to preserve memory, the CoE has refrained from explicitly imposing 

this need in its policies on post-conflict truth finding and missing persons either as a guaranteed 

right to the collectives or as a state duty. In its best efforts to imply the latter, the Council has 

confirmed the need to implement the findings and recommendations of TRC reports so as to 

rebuild national unity,187 hence acknowledging the importance of preserving a collective and 

unified account of the past in the struggle to establish collective unity. While this has not been 

explicitly set out as a state duty, it could be argued that it constitutes a duty deriving from the duty 

to implement the reports of TRCs.   

3.4  Conclusion 

This chapter has elaborated on the Council’s understanding of and contribution to the application 

of TJ principles and TJ values in post-conflict circumstances. It aimed to depict the Council’s 

understanding of the scope of contemporary TJ and the scope and positioning of a right to the truth 

within TJ processes, as conceived of by the CoE. The chapter also analysed the Council’s take on 

these concepts through interpreting its establishing documents and policies, especially its 

territorially universal but thematically specific policies on missing persons and post-conflict truth-

finding. It was shown that the Council’s policies confirm and empower its mandate to promote 

and enforce – both within its member states and externally – victim-oriented efforts and values of 

contemporary TJ by encouraging and urging the equal protection of human rights and respect for 

the rule of law. The Council’s political mandates set out the responsibility of the Council itself, its 

member states, and third countries to promote and encourage the development and preservation of 

Europe’s identity, to find contextual solutions to challenges in Europe, and to encourage and 

empower the legislative and systemic reform necessary for consolidating democratic stability and 

democratic identity in Europe. This combination of obligations deriving from the Council’s 

political mandates mirrors the scope and goals of contemporary TJ; the obligations deriving from 

the CoE’s political mandates are intended to encourage systemic reform for the purposes of 

satisfying the contextual need for democratic stability and to contribute to establishing and 

managing peace and reconciliation in post-conflict settings. 

                                                   
185 ibid, paras 31 and 35. 
186 CoE Doc 11459, para 2, to be read together with para 3. 
187 CoE Doc 11459, para 54. 
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The Council is clear that post-conflict justice delivery should prevent the recurrence of gross 

violations of human rights and IHL by administering both retributive and restorative models and 

efforts for delivering post-conflict justice. Broadly conceived efforts at post-conflict justice 

delivery are intended to provide expedient and equal reparation, acknowledgment, and (if possible) 

healing to victims. This victim-oriented approach to TJ processes, which the CoE promotes in its 

policies on post-conflict truth finding, underscores the vital importance of addressing and 

satisfying the needs and rights of victims of war-related crimes as a necessary precondition for 

pursuing contemporary TJ processes. For this purpose, the Council’s policies on post-conflict 

transition and truth finding establish that states have a duty to undertake systemic reform aimed at 

securing a democratic environment based on mutual tolerance, a non-discriminatory approach to 

reparation and satisfaction, respect for human rights and the rule of law, and acceptance of 

responsibility and accountability for past harms. This approach to post-conflict transition has been 

notably applied in the Council’s enlargement policies, in which it encourages and urges states to 

pursue systemic reform aimed at improving the protection of human rights and respect for the rule 

of law. All this indicates that CoE policies adopt and mirror the range of standards and duties 

imposed in the Impunity Principles, where the latter explicitly mandate that states have a duty to 

ensure that victims are not re-victimized, where preventing re-victimization involves ensuring 

respect for the rule of law and undertaking expeditious systemic reform so that victims are 

guaranteed access to effective remedy and reparation.188 

This chapter then analysed models and policies in which the Council can be read as promoting a 

right to the truth as an element within the implicitly recognized scope of contemporary TJ 

processes. To begin with, it was acknowledged that in its policies on post-conflict truth finding 

and missing persons, the CoE explicitly recognizes a right to the truth as a fundamental right. This 

right is set out as applying in particular to missing persons and their families as beneficiaries of 

the right’s guarantees. Guaranteeing a fundamental right to the truth has been established as 

contributing to acknowledging and respecting the dignity of victims and their families. The CoE 

encourages states to regulate the legal personality of these beneficiaries. The Council has 

acknowledged this right to the truth on the part of the families of missing persons as deriving from 

their right not to be subjected to enforced disappearance. In this context, the Council has confirmed 

that preventing families from knowing the fate of their missing relatives causes continuing 

suffering and therefore constitutes a breach of the right not to be subjected to enforced 

disappearance. Finally, the CoE has taken a participative approach to post-conflict truth-finding, 

implying the possibility of indirectly implementing a right to the truth on the part of victims, their 

families and other interested parties.  

The Council’s most explicit recognition of a right to the truth as a fundamental right mirrors the 

conception of the scope of this truth as codified in Additional Protocol I to the 1949 Geneva 

Conventions so as to guarantee a right on the part of the families of missing persons to know the 

fate and whereabouts of their missing loved ones. In certain cases, the Council has implicitly 

                                                   
188 2005 Impunity principles, at Principle 35 (see also Principles 31–34); 1997 Impunity Principles, at Principle 37 

(see also Principles 33–36). 
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promoted a broader interpretation of the meaning of ‘fate’ and of the scope of the information to 

be provided in this context.189 This broader interpretation indicates that states and international 

actors should – in addition to providing information on whether missing persons are alive or dead 

– establish and uncover information about the locations of burial sites and the identities of victims 

and perpetrators, where the latter information can lead to establishing accountability and punishing 

perpetrators. This interpretation is not explicitly intended to delineate the scope of a right to the 

truth as a fundamental right. Rather, it is implied as a means of delineating the scope of the duty 

to pursue truth-finding efforts in post-conflict environments as a precondition for dealing with the 

issue of missing persons and for ending impunity rather than giving effect to a right to the truth. 

The CoE has indicated that a broader range of truths should be guaranteed as a means of giving 

effect to a right to the truth (and to truth finding) as a TJ concept. 

The Council has recognized that the harmful effects of lack of knowledge spill over to the friends 

and communities to which missing persons belong, extending to society in general and to regions 

as a whole. These broader categories have not been explicitly recognized as beneficiaries of a right 

to the truth per se, suggesting that they cannot benefit from a right to request that the state provide 

them with information on the fate of missing persons. This runs somewhat contrary to the 

prescriptions in the Disappearance Convention, which acknowledge friends and other interested 

parties as potential beneficiaries of a right to the truth and as having procedural rights to request 

information on missing persons.190   

The CoE has further indicated a right on the part of victims and survivors of other crimes and 

human rights violations and on the part of the general public to obtain information concerning 

serious past violations and efforts to address such violations. The Council has been vague, 

however, regarding the status of this right. It has allowed for the possibility of applying this 

guarantee to communities as a human right without explicitly recognizing it as an element of a 

fundamental right to the truth. In other words, the CoE has recognized this as a right to the truth 

(and to truth finding) as a TJ concept. In this context, the Council has promoted the need to 

establish contextual truth about the harmful past of victims, victimized communities, and societies 

as a whole. The Council remains unclear on whether this truth is to be guaranteed as a human right 

to this broader range of potential beneficiaries. It has neither explicitly rejected nor promoted this 

option.  

The scope of the information to be uncovered in establishing contextual truth about the violent 

past can be derived from the Council’s take on the duties that states must pursue and fulfil in their 

efforts to face their violent pasts and, ultimately, in their efforts to give effect to a right to the truth.  

The CoE has recognized a state duty to investigate the fate and whereabouts of missing persons as 

a necessary precondition for giving effect to a right to the truth on the part of the families of missing 

                                                   
189 I.e. a broader scope of the ratione materiae of the right to the truth. 
190 According to the Disappearance Convention, ‘Each victim has the right to know the truth […] and the right to 

freedom to seek, receive and impart information to this end, [where] “victim” means the disappeared person and any 

individual who has suffered harm as the direct result of an enforced disappearance’. At: Disappearance Convention, 

arts 24(1)–24(2) and preamble. 
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persons. This acknowledgment has not always been given as an explicit standard for giving effect 

to a right to the truth as a fundamental right. The overall context of the Council’s policies on post-

conflict truth finding and missing persons suggests that the Council recognizes a duty to investigate 

as a standard for giving effect to both a right to the truth as a fundamental right and a right to the 

truth (and truth finding) as a TJ concept, as well as a standard for fighting impunity for past human 

rights violations and for dealing with the issue of missing persons. The Council has remained silent 

regarding the preferred mechanisms for establishing truth about the past. It has recognized, 

however, that both retributive instances (i.e. judicial instances) and restorative instances (i.e. 

TRCs) can play a valuable role in truth finding for the purposes of resolving the issue of missing 

persons. The context suggests that the Council perceives both restorative and retributive 

mechanisms as viable means of pursuing post-conflict truth finding, although it stops short of 

prioritizing one over the other.  

The Council has further acknowledged the need for the families of missing persons to experience 

perpetrators’ being held accountable for their misconduct. The Council has implied a duty to fight 

impunity for enforced disappearances as a precondition for resolving the issue of missing persons 

but not explicitly as a standard for giving effect to a right to the truth. Instead, the CoE has 

confirmed the interpretation set out by the ECtHR when it established a duty to prosecute and 

punish perpetrators of enforced disappearance as a standard for fulfilling the duty to investigate, 

where the latter has been deemed a precondition for guaranteeing the right to life and the right not 

to be subjected to inhumane treatment. Based on the premise that it is in this context that the 

ECtHR recognizes a right on the part of families of missing persons to access information on the 

identities of the perpetrators, it can be argued that the Council has implied that states have a duty 

to fight impunity as an indirect precondition and standard for giving effect to a fundamental right 

to the truth. 

The Council does not explicitly acknowledge a duty to preserve memory in its non-territory 

specific policies on post-conflict truth finding and when dealing with the issue of missing persons. 

Instead, the CoE has implied that states have a duty to create and preserve records on missing 

persons, where this duty is recognized as a standard for the inter- and intra- institutional exchange 

of information in investigative processes and where such an exchange can serve to establish the 

objective truth about the fate and whereabouts of missing persons. With this, the Council may have 

implied that states have a duty to create and preserve records as an indirect standard for giving 

effect to a fundamental and individually applicable right to the truth.  

On the other hand, the CoE has not recognized this duty as culminating in giving effect to a right 

to the truth on the part of communities in post-conflict societies. The Council has nevertheless 

urged domestic authorities and political actors to issue apologies for past crimes. While this may 

seem to imply its recognition of a duty to acknowledge the criminal past and the victimhood it has 

caused, the context is not clear on whether this constitutes a duty to preserve memory in this 

context. This omission may have been made up for by the Council’s acknowledgment of a mandate 

on the part of TRCs to ‘provide a larger historical and chronological perspective of events’ for the 

purposes of educating the transitioning society and facilitating the achievement and protection of 
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reconciliation and peace. The recognition of this mandate is the only instance in which the CoE 

has implied a need (and even a duty) to preserve memory as culminating in guaranteeing broader 

post-conflict communities a right to the truth. 

In short, the Council explicitly recognizes a fundamental right to the truth on the part of the 

relatives of missing persons and mirrors the codified recognition of this right in the international 

normative framework. The Council further acknowledges and promotes the need to pursue 

measures included within the contemporary scope of TJ, giving effect to a right to the truth (and 

truth finding) as a TJ concept. The CoE’s policies on post-conflict truth finding and missing 

persons indicate that contemporary TJ processes should encourage and empower both perpetrator-

oriented and victim-oriented justice delivery, where the latter should also strive to establish 

contextual truth about the past. In other words, the Council recognizes a state duty to investigate 

as a crucial precondition for giving effect to a fundamental right to the truth, to be accompanied 

by a duty to end impunity and, ultimately, by a duty to preserve memory, where the latter duties 

constitute indirect preconditions for giving effect to a right to the truth (and truth finding) as a TJ 

concept. 
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CHAPTER 4: The Council of Europe’s position on the scope of transitional justice and the 

role of the right to the truth in transitional justice processes in the former Yugoslavia 

4.1  Introduction  

It was noted in the previous chapter that the CoE is very active in promoting TJ processes by 

exporting the values of democracy, human rights, the rule of law, peace, and justice to post-conflict 

societies. In its efforts to export democratic values to post-conflict societies, the Council has 

mirrored developments of the scope of TJ by promoting and applying a victim-oriented approach 

to TJ processes in its territorially unspecific policies on post-conflict transitional and missing 

persons. In these policies, the Council also acknowledges that pursuing truth finding aimed at 

establishing and promoting equitable truth about the criminal and violent past in post-conflict 

societies is an essential element of the pursuit of contemporary TJ processes. The Council has 

consequently implied its recognition of a right to the truth as a TJ concept in addition to explicitly 

recognizing a right to the truth as a fundamental right, mirroring the limited scope of a right to the 

truth as a fundamental right codified in sources of hard international law. 

This chapter aims to assess whether this recognition of the scope of TJ and a right to the truth 

within TJ processes is further mirrored in the Council’s enlargement policies and its 

standardization of post-conflict transition in the former Yugoslavia. This chapter will analyse 

models in which the CoE has recognized a right to the truth as an element of pursuing sustainable 

peace and reconciliation in the former Yugoslavia. It will further elaborate on the Council’s 

implications regarding the scope and application of a right to the truth in former Yugoslav 

societies. This chapter intends to provide a basis for further analysis of the Council’s conception 

of the specific state duties that derive from the right to the truth as a fundamental right and as a TJ 

concept to be applied to three former Yugoslav societies, namely Serbia,1 Bosnia and Herzegovina 

(BiH) and Kosovo2 (see Chapters 5–7).  

 

 

 

 

                                                   
1 The analyses of Serbia in this chapter and in the chapters to follow trace Serbia’s (post-)conflict transition and the 

Council’s policies toward Serbia from before the time Serbia became the Republic of Serbia, as it is presently known. 

This study also considers policies towards Serbia that date back to when the latter was united with Montenegro as part 

of the Federal Republic of Yugoslavia (FRY). In its analysis of the policies and standardization imposed on Serbia by 

the Council, this study also considers CoE policy documents on the FRY. In such cases, the analysis views the 

standards that applied to the FRY as standards that applied to Serbia. Occasionally, where there are relevant differences 
with regard to the standardization applicable to these two entities within the FRY, the following analysis will only 

consider that which applied to Serbia, excluding standardization applied to Montenegro. For the sake of consistency 

and clarity, the text will refer exclusively to Serbia, including when the standards at issue were addressed to the FRY 

at the time. 
2 This designation is without prejudice with regard to the status of Kosovo and is in line with UNSCR 1244/1999 and 

the ICJ Opinion on Kosovo’s declaration of independence.  



126 
 

4.2  The CoE’s recognition and conception of the scope of transitional justice in the context of the 

former Yugoslavia  

The CoE has explicitly indicated that reconciliation in the former Yugoslavia cannot be achieved 

without efforts to empower comprehensive post-conflict justice in the region.3 According to the 

CoE,  

[there are] four major components of post-war justice [in the former Yugoslavia]: the necessary 

measures for the elimination of impunity; provision of adequate and effective reparation to war victims; 

the need to establish and recognise the truth concerning the gross human rights violations and serious 

violations of international humanitarian law that occurred in the region; and the guarantees of 

nonrepetition through necessary institutional reforms.4 

This indicates the CoE’s acknowledgement that justice delivery efforts in the former Yugoslavia 

should be oriented towards delivering both perpetrator-focused justice and victim-oriented justice5 

and should support the establishment and recognition of the truth concerning the violent past of 

former Yugoslav societies.6 According to the CoE, the pursuit of prompt TJ processes in the former 

Yugoslavia requires that legally established justice – which may cover the needs and rights of 

victims and perpetrators – be accompanied by politically established justice – which should shed 

light on the guilt and suffering of those party to and affected by the harmful conduct of the past.7 

With this in mind, the CoE has underscored that efforts to deliver post-conflict justice in the former 

Yugoslavia should encourage the official acknowledgement of past crimes and human rights 

violations as a means of leading perpetrators to take responsibility for their actions and to 

acknowledge victims.8 At the same time, efforts to deliver victim-oriented and truth-oriented 

redress for gross violations of human rights and IHL in the former Yugoslavia have been 

considered elements of (and preconditions for) pursuing perpetrator-focused justice delivery and 

for pursuing the fight against impunity for gross violations of human rights and IHL.9  

This interplay between the retributive and restorative models and goals of TJ has been confirmed 

by the Council’s selection of issues deemed crucial within Yugoslav TJ processes as conditions 

for achieving the TJ goals of reconciliation and non-repetition. These issues include restorative 

issues related to locating, returning, and establishing the truth about missing persons, refugees and 

                                                   
3 CoE CHR ‘Positions on Post-War Justice and Durable Peace in the Former Yugoslavia’ (7 February 2012) CoE Doc 

CommDH/PositionPaper(2012)1, 4 and 7; CoE CHR ‘Post-War Justice and Durable Peace in the Former Yugoslavia’ 

(CHR Issue Paper, Council of Europe Publishing 2012) (hereinafter ‘CHR Issue Paper’) 43; PACE ‘Reconciliation 

and Political Dialogue between the Countries of the Former Yugoslavia’ (15 September 2011) CoE Doc 12709, para 

4. 
4 CoE Doc CommDH/PositionPaper(2012)1, 7; CHR Issue Paper, 5. This understanding is also implied in CoE Doc 

12709, para 4. 
5 CoE Doc CommDH/PositionPaper(2012)1, 4 and 7. 
6 CoE Doc CommDH/PositionPaper(2012)1, 4–5; CoE Doc 12709, para 4. 
7 CHR Issue Paper, 43; PACE ‘Reconciliation and Political Dialogue between the Countries of the Former Yugoslavia’ 

(29 January 2009) CoE Doc 11818. 
8 ibid. 
9 CoE Doc CommDH/PositionPaper(2012)1, 3–5, 7; CHR Issue Paper, 9; CoE Doc 12709, para 4. 
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displaced persons,10 which are to be combined with the retributive issue of prosecuting those 

responsible for past war-related crimes.11 All this indicates that the CoE is of the understanding 

that expeditious post-conflict justice in the former Yugoslavia relies on the interdependent 

relationship between pursuing restorative justice and achieving retributive justice for conflict-

related violations in the former Yugoslavia. The CoE therefore promotes the contemporary range 

of TJ processes in the former Yugoslavia, which aim to empower perpetrator-focused and victim-

oriented justice delivery and to satisfy both crime-oriented and human rights-oriented justice 

delivery.12 These pursuits share the aim of securing the legal establishment and political 

acknowledgement of justice and truth in the former Yugoslavia.13 

4.2.1  The CoE’s recognition and conception of the scope of transitional justice in the context of 

Serbia’s post-conflict transition to peace and European integration 

In its policies on the post-conflict transition and CoE integration of Serbia, the CoE has requested 

that post-conflict Serbia undertake actions and implement mechanisms ‘to establish a sustainable 

democracy based on CoE standards’,14 where such standards resemble the values of contemporary 

TJ.15 This request has not been explicitly set out as a standard for pursuing TJ processes in Serbia 

per se. Instead, it has been established as one of Serbia’s duties toward the CoE, and as a standard 

for achieving its European integration.16 It has also been set out as an essential element in changing 

                                                   
10 CoE Doc CommDH/PositionPaper(2012)1, 4–5, 7; CHR Issue Paper, 5–6; PACE ‘Use of Experience of the 

“Truth Commissions”’ (5 June 2008) CoE RES 1613; PACE ‘Reconciliation and Political Dialogue between the 

Countries of the Former Yugoslavia’ (7 January 2011) CoE Doc 12461, summary, paras 83–84, 117; PACE 

‘Reconciliation and Political Dialogue between the Countries of the Former Yugoslavia’ (26 January 2011) CoE 

RES 1786, paras 4 and 7. 
11 CoE Doc 12709, para 4; PACE ‘Reconciliation and Political Dialogue Between the Countries of the Former 

Yugoslavia’ (26 January 2011) CoE REC 1954, para 1; CoE RES 1786, paras 3 and 7; CoE Doc 12461, summary and 

paras 10, 12, 44, 64, 71, 117; PACE ‘Prosecution of Offences Falling Within the Jurisdiction of the International 

Criminal Tribunal for the Former Yugoslavia’ (4 May 2007) CoE Doc 11281; PACE ‘Prosecution of Offences Falling 

within the Jurisdiction of the International Criminal Tribunal for the Former Yugoslavia (ICTY)’ (28 June 2007) CoE 

RES 1564. 
12 The CoE acknowledges that enforcing criminal justice was a crucial element in delivering equal justice in the former 
Yugoslavia while also acknowledging that post-conflict justice delivery in the former Yugoslavia must not be limited 

to judicially established justice and truth. See together: CoE Doc 12709, para 4; CoE Doc 11818. 
13 CHR Issue Paper, 43; CoE Doc 11818. 
14 PACE ‘Honouring of Obligations and Commitments by Serbia’ (17 Dec 2010) CoE Doc AS/Mon(2010)34 rev. 
15 See Chapter 3. 
16 PACE ‘Recent Developments in the Federal Republic of Yugoslavia and their Implications for the Balkan Region’ 

(19 January 1998) CoE Doc 7986, summary; PACE ‘Situation in the Federal Republic of Yugoslavia’ (8 November 

2000) CoE Doc 8889, para 41, see also summary and para 1; PACE ‘Situation in the Federal Republic of Yugoslavia’ 

(9 November 2000) CoE RES 1230, para 9; PACE ‘Recent Developments in the Federal Republic of Yugoslavia and 

their Implications for the Balkan Region’ (28 January 1998) CoE RES 1146, para 5; PACE ‘Functioning of 

Democratic Institutions in Serbia and Montenegro’ (20 September 2004) CoE Doc 10281, para 3; PACE ‘Crisis in 

Kosovo and Situation in the Federal Republic of Yugoslavia’ (24 September 1998) CoE REC 1384, para 3.3; PACE 
‘Honouring of Obligations and Commitments by Serbia’ (28 April 2009) CoE REC 1867, para 1. Further implied at: 

PACE ‘Federal Republic of Yugoslavia – Recent Developments’ (23 January 2001) CoE REC 1491, para 3; PACE 

‘Federal Republic of Yugoslavia – Recent Developments’ (20 January 2001) CoE Doc 8928, summary; PACE 

‘Federal Republic of Yugoslavia – Recent Developments’ (23 January 2001) Coe RES 1237, para 6, see together with 

para 24; PACE ‘The Honouring of Obligations and Commitments by Serbia’ (9 January 2012) CoE Doc 12813, 

summary and para 3; PACE ‘Honouring of Obligations and Commitments by Serbia’ (3 February 2014) CoE Doc 
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Serbia’s political regime17 and ‘in reaching a lasting peaceful solution to the crisis’,18 positioning 

it as an essential element in reaching the goals of TJ.19  

In order to achieve the core standards of transition and European integration, the CoE has called 

on Serbia to establish and enforce a ‘democratic political system, the rule of law and the protection 

of human rights’,20 including through fighting impunity and establishing and (re-)enforcing 

democratic reform and the functioning of democratic institutions.21 In order to achieve these 

standards of post-conflict transition and European integration, domestic governing structures have 

been urged to reform the judiciary and the police sectors so as to establish self-government, combat 

intolerance and racism, ensure the independence of the media, and reform the education system.22 

In its standardization of Serbia’s post-conflict transition to CoE membership, the CoE would seem 

to indicate the importance of systemic reform in Serbia as a precondition for promoting and 

implementing human rights and democratic values and for achieving the expeditious post-conflict 

transition and integration of the country. The Council has confirmed that Serbia should administer 

efforts to pursue contemporary TJ measures; insofar as the latter require the administration of both 

regime and systemic reform, the CoE has implicitly confirmed the need to administer both 

retributive and restorative mechanisms for achieving lasting peace, reconciliation, and European 

integration. 

4.2.2  The CoE’s recognition and conception of the scope of transitional justice in the context of 

Bosnia and Herzegovina’s post-conflict transition to peace and European integration 

In its policy documents on the post-conflict transition and European integration of Bosnia and 

Herzegovina (BiH), and similar to its standardization of TJ processes in post-conflict Serbia, the 

Council has indicated that promoting and protecting human rights, the rule of law, and democracy 

in BiH is crucial for Bosnia’s transition to peace and its membership of the CoE.23 As in the 

                                                   
AS/Mon(2014)01rev, paras 1–2, 63–71; PACE ‘Honouring of Obligations and Commitments by the Republic of 

Serbia’ (18 March 2008) CoE Doc AS/Mon(2008)07, paras 1 and 301; PACE ‘Latest Developments in the Federal 

Republic of Yugoslavia and the Situation in Kosovo’ (21 April 1998) CoE Doc 8082, para 12. 
17 CoE Doc 8928, para 33. 
18 CoE REC 1384, para 3.3. 
19 See Chapter 2. 
20 CoE REC 1384, para 3.3; CoE RES 1230, para 9; CoE RES 1237, para 24.1; CoE REC 1867, para 1. 
21 CoE Doc 8928; CoE Doc AS/Mon(2010)34 rev; see also: PACE ‘Honouring of Obligations and Commitments by 

Serbia’ (28 April 2009) CoE RES 1661; CoE RES 1230; CoE RES 1237. 
22 CoE RES 1146, paras 5–6; CoE Doc 7986, summary; CoE REC 1384, para 3.2; CoE Doc 10281, para 3; CoE Doc 

12813, summary.  
23 PACE ‘Functioning of the Institutions for the Protection of Human Rights in Bosnia Herzegovina’ (18 June 1997) 

CoE Doc 7833; PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (30 September 

2008) CoE RES 1626; PACE ‘The Functioning of Democratic Institutions in Bosnia and Herzegovina’ (11 January 

2010) CoE Doc 12112; PACE ‘Bosnia and Herzegovina’s Application for Membership of the Council of Europe’ (22 
January 2002) CoE OPI 234; PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (30 

September 2008) CoE REC 1843; PACE ‘Strengthening of Democratic Institutions in Bosnia and Herzegovina’ (4 

June 2004) CoE Doc 10196; PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (23 

June 2004) CoE REC 1664, para 1; PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ 

(23 June 2004) CoE RES 1383, para 1; PACE ‘The Functioning of Democratic Institutions in Bosnia and Herzegovina’ 

(2 October 2013) CoE REC 2025, para 22; PACE ‘Situation in Bosnia and Herzegovina – The Functioning of the 
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Council’s take on Serbia’s reciprocal obligations, these duties on the part the Bosnian authorities 

have not been required as elements of pursuing TJ efforts per se. They have, however, been set as 

standards for Bosnia’s transition to democratic governance and its European integration,24 

indicating here again that the duties imposed by the CoE on BiH are intended to culminate in the 

proper pursuit of TJ efforts and TJ goals.  

The CoE has required the Bosnian authorities to pursue systemic reform so as to strengthen 

democratic functioning and empower respect for the rule of law and human rights at the state 

level.25 Proper systemic reform is set out as entailing the establishment and preservation of a 

unified institutional structure,26 including reform of the judiciary, the media, and the education 

system.27 The latter has been set out as further requiring governmental and political functioning 

and dialogue.28 This combination of necessary reforms again29 confirms that the CoE considers it 

essential for former Yugoslav societies to apply both retributive and restorative mechanisms in 

their efforts at post-conflict transition and European integration. By requiring the Bosnian 

authorities to establish and empower effective systems to ensure respect for the rule of law and 

non-discriminatory human rights protection, the Council has promoted systemic reform as a 

necessary standard governing Bosnia’s post-conflict transition. At the same time, the requirement 

that Bosnia improve governmental and political functioning supports the requirement to pursue 

regime reform as a similarly necessary standard for Bosnia’s post-conflict transition. All this 

indicates that the CoE promotes the application of the efforts and goals of contemporary TJ as 

necessary elements of BiH’s post-conflict transition.  

                                                   
Institutions, the Implementation of Certain Laws and the Protection of Human Rights’ (26 April 1999) CoE Doc 8390; 

PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (4 June 2004) CoE Doc 10200, 

summary; PACE ‘The Functioning of Democratic Institutions in Bosnia and Herzegovina’ (24 January 2012) CoE 

RES 1855, para 13; PACE ‘Urgent Need for Constitutional Reform in Bosnia and Herzegovina’ (24 April 2010) CoE 

RES 1725, para 4. 
24 CoE Doc 7833; CoE RES 1626, paras 2 and 14; CoE Doc 12112; CoE OPI 234, para 11; CoE REC 1843; CoE Doc 

10196; CoE REC 1664; CoE RES 1383; CoE REC 2025; CoE Doc 8390, paras 30 and 39. 
25 CoE OPI 234, para 4; CoE RES 1384, para 12.1.a, see together with para 9; PACE ‘The Functioning of Democratic 
Institutions in Bosnia and Herzegovina’ (24 March 2014) CoE Doc 13449, para 3; PACE ‘Constitutional Reform in 

Bosnia and Herzegovina’ (29 June 2006) CoE RES 1513, para 3, see also para 4; CoE RES 1383, para 10; CoE REC 

1843, para 1; CoE Doc 12112, summary; PACE ‘Functioning of Democratic Institutions in Bosnia and Herzegovina’ 

(26 January 2010) CoE RES 1701, para 1; PACE ‘Honouring of Obligations and Commitments by Bosnia and 

Herzegovina’ (15 September 2008) CoE Doc 11700, summary; CoE RES 1725, para 4; PACE ‘The Urgent Need for 

Constitutional Reform in Bosnia and Herzegovina’ (28 September 2010) CoE Doc 12368, para 1. 
26 CoE REC 2025, para 22; CoE RES 1855, para 13; also referred to in CoE Doc 13449, at para 3; PACE ‘Honouring 

of Obligations and Commitments by Bosnia and Herzegovina’ (23 June 2004) CoE RES 1383; CoE REC 1664, paras 

1 and 2.1; CoE REC 2025, para 22; CoE RES 1855, para 13; CoE Doc 10196, at para II.17; CoE Doc 7833, part III. 
27 CoE REC 1843, at para 2.3; CoE Doc 10200, summary; CoE Doc 13449, para 3; CoE RES 1513, para 21; CoE RES 

1383, para 4; CoE REC 1843, para 2.3. 
28 PACE ‘Functioning of the Institutions for the Protection of Human Rights in Bosnia and Herzegovina’ (26 June 

1997) CoE REC 1337, para 4. 
29 The ‘again’ here indicates that this range of standards governing BiH’s transition to peace and European integration 

mirrors the range of standards that the CoE has imposed in the context of Serbia’s transition to peace and European 

integration (see the previous sub-section). 



130 
 

4.3  Recognition of a right to the truth in CoE policies on post-conflict transition in the former 

Yugoslavia 

The CoE recognizes that in the context of post-conflict transition and reconciliation processes in 

the former Yugoslavia, it is important to pursue truth-finding efforts regarding missing persons 

and to establish a common record of past conflicts and violations.30 It has explicitly stated that 

‘[e]stablishing and recognizing the truth in relation to past gross human rights violations is one of 

the most important components of the transitional justice process [in the former Yugoslavia in 

particular]’.31 The CoE has further called for former Yugoslav societies to provide information to 

concerned families about the fate and whereabouts of missing relatives.32 The context suggests 

that this duty derives from a fundamental right on the part of the families of missing persons to 

know the fate of their missing relatives – one that ‘should be respected and implemented’.33 In this 

context, the PACE has referred to ECtHR case law, where the Court has guaranteed a right to 

know the fate of missing persons as a right deriving from the right to freedom from torture and 

cruel, inhuman, or degrading treatment or punishment, the right to liberty, and the right to life.34 

When referring to families’ right to know what happened to their missing loved ones as a 

fundamental right to be regulated legislatively in the former Yugoslavia, however, the PACE has 

explicitly stated that such a right should be guaranteed in accordance with IHL.35  

The above supports the conclusion that CoE policies on post-conflict transition and missing 

persons regarding the former Yugoslavia as a whole acknowledge a right to the truth as a 

fundamental right to be guaranteed to Yugoslav victims of disappearance and their families while 

also recognizing a need to establish the truth concerning the violent and criminal past of former 

Yugoslav societies, indicating the implicit recognition of a right to the truth as a TJ concept in the 

former Yugoslavia.   

4.3.1  Recognition of a right to the truth in CoE policies on post-conflict transition in Serbia 

It is notable that in CoE documents on Serbia’s post-conflict transition and obligations with regard 

to European integration, the Council has resisted explicitly using the term ‘a right to the truth’.36 

There have been no specifically designated references to this right or to mechanisms for 

implementing it in any of the CoE’s policy documents on Serbia’s transition to peace, democracy 

and European integration. With this said, the CoE has implied its acknowledgment of a 

fundamental right to the truth by urging the Serbian authorities to undertake measures to establish 

                                                   
30 PACE ‘Reconciliation and Political Dialogue between the Countries of the Former Yugoslavia’ (26 January 2011) 

CoE REC 1954, para 1; PACE ‘Persons Unaccounted for as a Result of Armed Conflicts or Internal Violence in the 

Balkans’ (23 November 2004) CoE RES 1414, preamble. 
31 CoE Doc CommDH/PositionPaper(2012)1, page 4. 
32 CoE RES 1414, at the preamble and para 4. See also: CoE Doc CommDH/PositionPaper(2012)1. 
33 ibid, preamble and para 9. 
34 ibid, paras 3–4.  
35 This is understandable, however, as the relevant (and sole) CoE policy document on missing persons in Yugoslavia 

dates back to before the adoption of the Updated Principles on Impunity and the Disappearance Convention. 
36 In fact, this term is not used in any of the Council’s political documents on Serbia’s post-conflict transition and path 

to CoE membership. 
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the facts regarding the fate, identity, and whereabouts of missing persons under their jurisdiction.37 

In this context, the Serbian authorities have been called on ‘to cooperate in establishing the facts 

concerning the fate of the missing people [and the] locations of mass graves’ as a (pre-)accession 

standard governing Serbia’s application for membership of the CoE.38 The CoE has refrained from 

explicitly imposing these requirements on the Serbian authorities as a duty to give effect to a right 

to the truth per se. However, in explicitly calling on the Serbian authorities to initiate efforts to 

establish the fate of missing persons, the CoE mirrors the wording used in the international 

normative framework to acknowledge the right to the truth as a fundamental right, narrowly 

conceived. The CoE has positioned this standard as falling under Serbia’s duty to ensure proper 

post-conflict human rights protection, indicating an implicit intention to recognize a duty on 

Serbia’s part to guarantee a fundamental right to the truth to the families of missing persons. 

4.3.2  Recognition of a right to the truth in CoE policies on post-conflict transition in Kosovo 

In its documents on Kosovo’s post-conflict transition to peace, the CoE explicitly recognizes that 

enabling the families of missing persons to mourn by giving them access to the truth about the fate 

and whereabouts of their missing relatives is an acute issue in Kosovo and a precondition for 

achieving reconciliation among the communities in Kosovo and in the region.39 While it has 

granted this, however, the CoE has failed to explicitly acknowledge this acute issue as a 

fundamental right guaranteed to the families of missing persons in particular. As in the Council’s 

references to this standard in its policy documents on Serbia’s post-conflict transition, however, 

the wording used to acknowledge the families of missing persons’ need to know the fate of their 

loved ones mirrors the wording used by hard international normative institutions in their 

codification of a right to the truth as a fundamental right on the part of the families of missing 

persons.  

Unlike its documents regarding Serbia’s transition, however, the Council’s documents on 

Kosovo’s transition explicitly acknowledge a right to the truth as a ‘fundamental right of Kosovo’s 

citizens to know the […] whole truth’40 about what happened during the conflict in Kosovo and 

the identity of those responsible, where this recognition of a right to the truth may be expected to 

include the families of the missing persons as beneficiaries. This claim acknowledges a uniquely41 

                                                   
37 The Serbian authorities have generally been called on to cooperate with other actors to resolve the fate of missing 

persons. At PACE ‘Federal Republic of Yugoslavia’s Application for Membership of the Council of Europe’ (24 

September 2002) CoE OPI 239, Para 12; PACE ‘Honouring of Obligations and Commitments by Serbia’ (28 April 

2009) CoE RES 1661, para 9.5; PACE ‘Functioning of Democratic Institutions in Serbia and Montenegro’ (15 October 

2004) CoE RES 1397, para 27; CoE Doc 10281, para 38. 
38 ibid. A more relevant and explicit indication of this duty as a commitment on Serbia’s part toward the CoE is 

provided at: CoE OPI 239, para 12(b), in the section on standards related to human rights. 
39 PACE ‘Inhuman Treatment of People and Illicit Trafficking in Human Organs in Kosovo’ (12 December 2010) 

CoE Doc AS/Jur(2010)46, para 17 from Draft Resolution, and para 12 from the Explanatory Memorandum. This draft 
text was confirmed by the PACE in its final Resolution: PACE ‘Investigation of Allegations of Inhuman Treatment 

of People and Illicit Trafficking in Human Organs in Kosovo’ (25 January 2011) CoE RES 1782, para 18. 
40 CoE Doc AS/Jur(2010)46, para 21; confirmed at PACE ‘Inhuman Treatment of People and Illicit Trafficking in 

Human Organs in Kosovo’ (7 January 2011) CoE Doc 12462, para 21. 
41 Meaning that the explicit recognition of a guaranteed fundamental right to the truth on the part of the people, i.e. 

the general public, has only been imposed in the Council’s documents on Kosovo and is not equally represented in its 
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broader conception of the scope of the right to the truth as a fundamental right on the part of the 

people of Kosovo. This broader conception of the scope and application of the right to the truth as 

a fundamental right in Kosovo may have contributed to the imposition of a compatibly broader 

range of duties related to guaranteeing the right to the truth in Kosovo.42  

4.3.3  Recognition of a right to the truth in CoE policies on post-conflict transition in BiH 

In the case of BiH, the CoE has acknowledged the need for truth finding and establishing a unified 

and widely accepted record of what happened during the armed conflicts in the country.43 The 

Council has also acknowledged that the families of missing persons continue to be exposed to 

ongoing suffering due to lack of available information on the fate of their missing relatives. The 

CoE has called on the Bosnian authorities ‘to do their utmost to alleviate the families’ grief’,44 

including through addressing their need for truth and acknowledgment. In order to fulfil such a 

duty, the CoE has called on the Bosnian authorities to undertake legislative and institutional reform 

so as to support expeditious investigation into the fate of missing persons,45 possibly implying a 

duty to pursue systemic reform as a standard for giving effect to a right to the truth. The Council’s 

Committee on the Honouring of Obligations and Commitments by Member States of the Council 

of Europe (Monitoring Committee) has supported the introduction of a Law on Missing Persons, 

where the latter regulates that families of missing persons are to be equally guaranteed a ‘right to 

know the fate of a loved one and [a] right to demand answers from their government’.46 The 

wording used to support this law and in the law itself mirrors the language used in hard 

international law to codify a right to the truth as a fundamental right on the part of the families of 

missing persons. Even though the Monitoring Committee has not explicitly required the Bosnian 

authorities to adopt a Law on Missing Persons, it has shown enthusiasm for such a regulation, 

indicating its recognition of a right to the truth as a standard for pursuing contemporary post-

conflict transition in BiH.  

The CoE has further called on the Bosnian authorities to support and cooperate with TRCs and the 

ICTY in their efforts to uncover the fate of missing persons.47 As a demonstration of such 

cooperation, the authorities and other relevant actors in BiH must prevent political influence and 

political de-legitimation when it comes to investigative institutions and their efforts to resolve the 

                                                   
documents on the transition and integration of other countries or provinces. This suggests that the Council’s approach 

to the right to the truth in post-conflict successor countries and provinces of the former Yugoslavia is not entirely 

uniform. For more on this, see the concluding chapter of this monograph. 
42 This will be assessed in further detail in chapters 5–7, and to some extent later in this chapter. 
43 CoE Doc 11700, para 166. 
44 CoE RES 1383, para 14. 
45 The need to legally regulate the rights of missing persons and their families is addressed by the state-level Law on 

Missing Persons, to be applied equally to all citizens of BiH, which guarantees a right to the truth to all people(s) in 

BiH. The need to achieve institutional unification and reform with regard to investigating the fate of missing persons 
can be inferred from the CoE’s acknowledgment of the need to establish a state-level Missing Persons Institute, as a 

durable mechanism for addressing and depoliticizing the issue of missing persons. At CoE Doc 10200, para 11; RES 

1383, para 14. 
46 CoE Doc 10200, para 11; The PACE has seconded this support for the (draft) Law on Missing Persons, at CoE RES 

1383, para 14. 
47 CoE RES 1383, at para 14; CoE Doc 10200, at paras 36–39; CoE Doc 11700, at paras 159–162.  
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issue of missing persons in BiH.48 These standards mirror the standards of the Impunity Principles 

on the mandates and roles of TRCs and the judiciary in supporting giving effect to a right to know 

the truth. This further supports the conclusion that the Council implicitly recognizes a right to the 

truth at least for the families of missing persons in BiH.  

4.4  The scope of the right to the truth in CoE policies on post-conflict transitions in the former 

Yugoslavia and its successor societies 

4.4.1  Who enjoys a right to the truth? The ratione personae of a right to the truth in CoE policies 

on post-conflict transition in the former Yugoslavia 

As explained above, the CoE’s territorially unspecific policy documents on post-conflict transition 

and missing persons recognize the limited application of a right to the truth as a fundamental right. 

This is understandable insofar as these documents are specifically focused on addressing the issue 

of missing persons. The assessment of a right to the truth in these documents is hence intended to 

regulate the application of this right to missing persons in particular. It is worth analysing whether 

the CoE’s documents on post-conflict transition in the former Yugoslavia impose a right to the 

truth with a broader application, bearing in mind that these documents address a plethora of issues 

regarding all war-related violations in the former Yugoslavia. 

4.4.1.1  The families of missing persons as beneficiaries of the right to the truth 

When considering the Council’s documents on post-conflict issues in the former Yugoslavia as a 

whole, it is evident that the only document in which the right to the truth is explicitly recognized 

as a fundamental right is a document devoted to the issue of unaccounted (i.e. missing) persons in 

the post-conflict Western Balkans. This indicates that in the Council’s policies towards the former 

Yugoslavia, the right to the truth as a recognized fundamental right has been consciously limited 

to apply exclusively to missing persons. Unsurprisingly, the scope of the right to the truth in this 

document has been limited, guaranteeing the families of missing persons a right to access the truth 

only concerning the fate of their loved ones.49  

Without explicitly calling it a right to the truth, the Council stipulates this guarantee in policy 

documents that regulate a broader range of issues relevant to post-conflict transitions in the former 

Yugoslavia.50 In these documents, the CoE recognizes the unresolved issue of missing persons as 

an acute hurdle in the post-conflict transition and stabilisation of former Yugoslav societies.51 

Consequently, determining the fate and whereabouts of missing persons has been deemed a 

precondition for achieving reconciliation and peace in the region.52 Based on this understanding, 

repeated calls to establish the fate of missing persons and to alleviate the pain of their family 

                                                   
48 CoE Doc 10200, at paras 10–11. More details can be found in Chapters 5–7 of this monograph. 
49 CoE RES 1414, Preamble and para 4. 
50 CoE RES 1786, para 3.3; CoE Doc 12461, para 23. 
51 CoE Doc 12461, summary, see also para 26; CoE RES 1786, para 3. 
52 ibid. 
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members have been issued in the Council’s country-specific documents53 on the former 

Yugoslavia.54 Such calls, even when not explicitly identified as calls to give effect to a right to the 

truth, can be interpreted as attributing this right to the families of missing persons in former 

Yugoslav societies. 

A notable recognition of the suffering, status, and rights of the relatives of missing persons has 

been expressed in CoE policies on the post-conflict transition and integration of BiH. The CoE has 

implied the need to acknowledge and alleviate the suffering of the families of those who have gone 

missing as generating a duty on the part of the Bosnian authorities to give effect to a right, on the 

part of the families of missing persons, to know the fate of their missing relatives.55 Driven by the 

aim of alleviating the continued suffering of those directly influenced by enforced disappearances, 

the CoE has encouraged the Bosnian authorities to undertake and support efforts in domestic truth 

finding with regard to the fate of missing persons in BiH as a model for addressing their needs, 

acknowledging their status as victims, and guaranteeing their rights as victims.56 In this context, 

the CoE has further encouraged and supported (but has not explicitly required) legislative reform 

in BiH for the purposes of providing procedural guarantees ensuring that the families of missing 

persons are able to request information on the acts that have caused their harm and suffering.57 

The CoE has further acknowledged (but has not required) that victims of war in BiH, including 

victims of disappearance and their families, should be provided prompt reparation and 

satisfaction.58 The Commissioner for Human Rights has called on the Bosnian authorities to ensure 

the establishment of an effective (and if possible a unified) mechanism for providing reparation to 

all victims to satisfy their needs. Providing prompt reparation to victims has been considered a 

standard for respecting the dignity of war victims.59 In addition, the right to satisfaction has been 

set out as applying both as an individual right on the part of victims of war and as a collective right 

on the part of the organizations and local authorities responsible for protecting memorials so that 

the families of missing persons can exercise their right to grieve at a specific location even if they 

are not in possession of their loved ones’ remains.60 The CoE has not explicitly established this as 

                                                   
53 Country-specific documents on Yugoslavia refer to documents issued by the CoE regarding the post-conflict 

transition and European integration of specific countries and societies in the former Yugoslavia. In this context, these 

consist of CoE policy documents on Serbia, BiH and Kosovo. 
54 CoE RES 1782, para 18; CoE RES 1383, para 14; CoE Doc 10200, paras 9, 11, 33–34; CoE Doc AS/Jur(2010)46, 

para 15; CoE Doc AS/Mon(2010)34 rev., para 5. 
55 CoE RES 1383, para 14; see together with CoE Doc 10200, para 11.  
56 ibid. 
57 CoE Doc 10200, para 11. 
58 CoE CHR ‘Report by Thomas Hammarberg Commissioner for Human Rights of the Council of Europe’ (7 

September 2011) CoE Doc CommDH(2011)11, paras 147–148; CoE Doc 10200, paras 11 and 35. 
59 ibid. 
60 The right to the truth and the right to satisfaction have been separately established in the decision of the Human 

Rights Chamber for Bosnia and Herzegovina on the Srebrenica case and in the Law on Missing Persons. The context 

of the Chamber’s decision may suggest, however, that the expedient implementation of the right to satisfaction, 

together with the implementation of a duty on the part of the Bosnian authorities to provide finances aimed at 

preserving the Potocari Memorial, may indirectly serve to give effect to an individual and collective right to the truth. 

The CoE Monitoring Committee has addressed this decision in its Report on Bosnia’s honouring of its obligations 
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an obligation on the part of the authorities.61 The Monitoring Committee has noted, but has not 

explicitly supported, a right on the part of victims and collectives to receive compensation for past 

harms, where such a right has been acknowledged and applied by the BiH’s Human Rights 

Chamber.62 With this said, it has expressed its approval of the fact that legislative measures for 

satisfying the abovementioned need(s) have been undertaken in BiH,63 implying its 

acknowledgment that the Bosnian authorities are liable for undertaking truth-finding measures and 

for materially and non-materially supporting the families of those who disappeared during the 

conflicts in BiH. All this may indicate that a right to the truth, along with a right to reparation and 

satisfaction deriving from a right to the truth, have been implied by the CoE as a commitment by 

the Bosnian authorities to the families of missing persons and as one of Bosnia’s (pre-)accession 

commitments to the CoE.  

4.4.1.2  A right to the truth on the part of the general public and collectives 

Friends and other interested parties in cases of disappearance have not been explicitly mentioned 

by the CoE as beneficiaries of the right to the truth. Members of the general public in Kosovo, on 

the other hand, have been explicitly recognized as beneficiaries of the right to the truth as an 

explicitly recognized fundamental right.64 The context suggests that such recognition entitles the 

general public in Kosovo to benefit from a more broadly conceived right to the truth than that 

which has been otherwise associated with the right to the truth as a fundamental right in CoE 

policies. The citizens of Kosovo have been described as having a right to contextual truth about 

all war-related crimes committed in the context of the conflicts in Kosovo.65 Since only the citizens 

of Kosovo have been explicitly recognized as beneficiaries of the right to the truth, it is worth 

examining whether such a recognition is also implied in the context of the transition and integration 

of other former Yugoslav societies.  

The only CoE document to address the issue of missing persons in the former Yugoslavia explicitly 

recognizes that the public needs to be made aware of the suffering of the families of missing 

persons.66 This has not been explicitly set out as a standard for giving effect to a right to the truth 

per se but has rather emerged as a standard for resolving the issue of missing persons. Making the 

public aware of the suffering caused by past misconduct naturally requires that authorities 

recognize that misconduct to begin with. It can be assumed that this standard implies the further 

standard of acknowledging victims and victimhood, of acknowledging past crimes and 

responsibility for past violations, and of making the public aware of both of these elements of past 

misconduct. It may be due to such an expectation that the Assembly called on the authorities of 

                                                   
towards the CoE but has voiced no clear support for (or objection to) this decision. At: CoE Doc 10200, paras 11 and 

35. 
61 ibid. 
62 ibid. 
63 CoE Doc 10200, para 11. 
64 CoE Doc 12462, para 21; drafted at CoE Doc AS/Jur(2010)46, para 21. 
65 CoE Doc 12462, para 21; drafted at CoE Doc AS/Jur(2010)46, para 21. 
66 CoE RES 1414, preamble. 
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BiH, Kosovo, and Serbia to ‘disclose all relevant information regarding missing persons’.67 Even 

though this sounds like a requirement to disclose this information to the public, however, the 

context indicates that the requirement applies to the inter-institutional exchange of information,68 

corresponding to the standard on unveiling information as prescribed in the Disappearance 

Convention rather than the 2005 Basic Principles and Guidelines on the Right to a Remedy and 

Reparation for the victims of crime.69 

The clearest and strongest (yet implicit) reference to a collective right to the truth occurs in the 

Council’s recognition of the importance of creating a public discourse about the war that departs 

from the already promoted nationalistic rhetoric70 and that is regionally consolidated to the furthest 

extent possible.71 This aspect approximates the standard of unveiling information about the past as 

a form of satisfaction as prescribed in the Basic Principles and Guidelines on the Right to a Remedy 

and Reparation for the victims of crime. This public discourse should be aimed at creating a unified 

historical record at the national and the regional level which can delegitimize political attempts to 

distort the truth, instead building trust between the communities in the region.72 The language used 

by the CoE in this context approximates the language used in the Impunity Principles to promote 

a collective right to the truth aimed at guarding ‘against revisionist and negationist arguments’.73 

It can be argued here that the Council’s requirement that the general public be informed about the 

suffering of the families of missing persons74 is derived from its more general recognition of a 

right on the part of the public to be exposed to a unified (and not politically manipulated) record 

of the past crimes and victimhood caused during the Yugoslav conflicts. The context indicates that 

while the Council limits the duty to disclose information about missing persons to internal 

                                                   
67 CoE RES 1414, para 7. 
68 This clarification is given in the same paragraph, where it is clear that the entire paragraph imposes standards 

regarding duties on the part of domestic authorities to cooperate with relevant investigatory bodies, including by 

disclosing information possessed by governmental authorities to the latter. In addition, the Preamble indicates that the 
problem of gathering information addressed in the document relates to exchanging information among authorities. 

CoE RES 1414, preamble and para 7.  
69 See Chapter 1. 
70 CoE Doc 12461, paras 77 and 117; CoE REC 1954, para 2; CoE RES 1786, para 6. 
71 The Council’s Committee on Political Affairs and Democracy has expressed explicit concern regarding the 

differences between interpretations of the truth among each of the ex-Yugoslav countries. Its rapporteur explicitly 

found that inconsistency with regard to unified collective truth ‘can be a potential source of hatred and further conflict’. 

At: CoE Doc 12461, para 76. 
72 CoE Doc 12461, paras 77 and 117; CoE REC 1954, para 2; CoE RES 1786, para 6. 
73 UNCHR ‘Question on the Impunity of Perpetrators of Human Rights Violations (Civil and Political): Revised Final 

Report by Mr. Joinet Pursuant to Sub-Commission Decision 1996/119 – Annex II’ (2 October 1997) UN 

Doc E/CN.4/Sub.2/1997/20/Rev.1 (hereinafter ‘1997 Impunity Principles’), Principle 2; UNCHR ‘Report of the 

Independent Expert to Update the Set of Principles to Combat Impunity, Diane Orentlicher, Addendum: Updated Set 

of Principles for the Protection and Promotion of Human Rights through Action to Combat Impunity’ (8 February 

2005) UN Doc E/CN.4/2005/102/Add.1 (hereinafter ‘2005 Impunity Principles’), Principle 3. See together with: 
UNCHR ‘Question on the Impunity of Perpetrators of Human Rights Violations (Civil and Political): Revised Final 

Report by Mr. Joinet Pursuant to Sub-Commission Decision 1996/119’ (2 October 1997) UN Doc 

E/CN.4/Sub.2/1997/20/Rev.1, para 17; ‘Independent Study on Best Practices, Including Recommendations, to Assist 

States in Strengthening their Domestic Capacity to Combat all Aspects of Impunity, by Diane Orentlicher’ (27 

February 2004) UN Doc E/CN.4/2004/88, para 18. 
74 CoE RES 1414, preamble. 
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institutional circumstances, it has encouraged the public unveiling of information regarding the 

consequences of enforced disappearances, hence promoting a broader yet selective conception of 

the scope of the truth to be guaranteed as a model for giving effect to a collective right to the truth.  

As a model for creating a public discourse about the war,75 the CoE has imposed a duty on domestic 

authorities to undertake ‘significant and concrete efforts to inform the public of the crimes which 

have been committed by the regime of Slobodan Milošević’.76 Even though this duty to provide 

the public with information about past crimes and gross violations of human rights can certainly 

contribute to establishing and preserving objective collective memory, it has been explicitly set 

not as a standard for giving effect to a collective right to the truth but rather as a standard for 

enforcing prompt policies related to fighting impunity and peace management.77 The need to 

provide the general public with the truth about the criminal past of the previous regime has been 

set as a standard for giving effect to a duty to deliver justice78 rather than for giving effect to any 

fundamental right on the part of the people. This constitutes a departure from the Impunity 

Principles, which impose a duty to enforce a people’s knowledge of their violent and oppressive 

past as an element deriving from the right to know.79  

As a model for publically acknowledging and unveiling the truth about the abuses committed by 

the Milošević regime, the Council has called on the Serbian authorities to cooperate with the 

ICTY,80 while explicitly acknowledging in its policies on reconciliation in the former Yugoslavia 

the crucial role of the Tribunal in post-conflict truth finding and in unveiling the historical truth 

about past gross violations of human rights and IHL in the former Yugoslavia to the peoples of the 

Balkan region.81 By obliging domestic authorities to cooperate with the Tribunal, the Council has 

implied that the authorities in Serbia have an obligation to provide the general public with 

information about past abuses and to support the creation of a collective history and memory for 

the peoples of the Balkan region. The Council also called on the Serbian authorities to provide the 

ICTY with access to domestic documents and archives.82 This call was not clearly intended to 

satisfy a collective right to the truth. Nevertheless, it has been set out as a standard for guaranteeing 

                                                   
75 Such a correlation has not been explicitly expressed by the CoE. It can be expected, however, that this standard will 

contribute in practice to creating a public discourse about the war. 
76 CoE Doc 10281, para 39; CoE RES 1237, para 24.2.c; CoE RES 1230, para 15.5; CoE OPI 239, para 12.  
77 The duty to inform people about the crimes of the past is most often explicitly set as a standard related to enforcing 

a duty to cooperate with the ICTY. At other times, it has been set as a standard for enforcing human rights promotion 

or as a self-standing standard. On the latter two occasions, however, the context indicates that the requirement was 

also intended to contribute to enforcing a duty to cooperate and legitimize the ICTY. The first, most explicit, instance 

can be found at: CoE Doc 10281, para 39; CoE RES 1237, para 24.2.c. The latter instances, demonstrating a more 

implicit correlation between the two standards, can be found at: CoE RES 1230, para 15.5; CoE OPI 239, para 12. 
78 Yet not necessarily for giving effect to a right to access justice. See the previous footnote. 
79 2005 Impunity Principles, Principle 3; 1997 Impunity Principles, Principle 2. 
80 See Chapter 6.  
81 The Council has explicitly recognized the importance of criminal prosecutions for war crimes and their processes 

in creating a historical record of the crimes committed during the Yugoslav conflicts and of revealing such truth to 

those who now live in the region and beyond. At CoE Doc 12461, paras 66 and 71. 
82 CoE OPI 239, para 12, human rights section; CoE RES 1661, para 12.2; CoE Doc 8928, para 35. 
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human rights in post-conflict Serbia,83 leaving space for potentially interpreting it as a standard for 

guaranteeing a right to the truth.84 Insofar as it recognizes the role of the ICTY as a generator of 

Balkan history, it can be further argued that the call for the Serbian authorities to contribute to 

providing domestic archival material for the creation of the ICTY’s archives implies an indirect 

duty on the part of the Serbian authorities to contribute to creating a unified, collective record of 

past crimes and to ensure that this record is delivered and made accessible to the general public in 

the Balkan region and beyond. 

In its policies on Bosnia’s post-conflict transition and European integration, on the other hand, the 

CoE has promoted the efforts of TRCs in ‘reaching a mutual understanding of past events’.85 It 

has explicitly encouraged ex-Yugoslav countries to establish or support a regional TRC (e.g. 

RECOM) as a vital way to establish the truth about past violations of human rights and IHL.86 The 

CoE has yet to recognize the work of TRCs as an application of a right to the truth, but it has 

acknowledged the important contribution this work has made to securing accountability. In its 

explicit pronouncements, the CoE again departs from the standardization in the Impunity 

Principles, which position TRCs as mechanisms for giving effect to a right to the truth and to a 

duty to preserve collective memory. The Council has nonetheless implied such an understanding, 

however, by acknowledging that the work of TRCs should be ‘intended to help the public 

understand the past’,87 explicitly acknowledging the need to establish ‘a single and widely 

accepted truth about what happened during the armed conflict in Bosnia and Herzegovina’88 as a 

crucial precondition for pursuing reconciliation, coexistence, and integration of the societies 

succeeding the former Yugoslavia.89 This confirms the Council’s recognition of the interdependent 

relationship between efforts to empower collectives to enjoy a right to the truth of some form and 

efforts to pursue contemporary TJ. 

4.4.1.3  Victims of other crimes as beneficiaries of the right to the truth 

In its policy documents on post-conflict transitions in the former Yugoslavia as a whole, the CoE 

has consistently claimed that the truth about all war crimes should be established through TJ 

processes in former Yugoslav countries.90 The Council has obliged national authorities to 

                                                   
83 CoE OPI 239, para 12, human rights section; CoE Doc 8928, para 35, included within part 3 (‘human rights’) of the 

document. 
84 Such an interpretation, however, may be limited to guaranteeing a right to the truth (to be applied through a right to 

access archives) solely to the families of missing persons and regarding the fate and whereabouts of the latter rather 

than to guaranteeing a right to the truth to collectives. This is because, in the case of Serbia and Bosnia, the Council 

has not explicitly recognized a right to the truth as a fundamental right guaranteed to collectives. See earlier in this 

chapter. 
85 CoE RES 1786, para 7.7; CoE Doc 12813, para 7. 
86 PACE ‘Missing Persons from Europe’s Conflicts: The Long Road to Finding Humanitarian Answers’ (3 October 

2013) CoE RES 1956, para 7.2.3; CoE RES 1786, para 4; CoE Doc 12709, para 5; CoE Doc 12813, para 7. 
87 CoE Doc 11818, preamble; CoE Doc CommDH/PositionPaper(2012)1, 5. 
88 CoE Doc 11700, para 166. 
89 CoE RES 1786; CoE Doc CommDH/PositionPaper(2012)1; PACE ‘Improving the Quality and Consistency of 

Asylum Decisions in the Council of Europe Member States’ (20 November 2009) CoE REC 1889. 
90 CoE Doc 12461, paras 66–67, 87, 117; CoE Doc 12709, para 5; CoE RES 1786, para 5; CoE Doc 

CommDH/PositionPaper(2012)1, 4–5.  
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investigate and prosecute all allegations of war crimes91 and all violations of human rights, 

including acts of inhuman treatment, killings, and abductions.92 This broad conception of the scope 

of the need or duty to establish the truth does not mirror that of the need and duty to give effect to 

a right to the truth (or to any human rights, for that matter). Instead, the language used to impose 

this duty suggests that a duty to investigate, as exclusively attached to the duty to prosecute war-

related crimes and violations, is intended to provide justice (and to ultimately guarantee a right to 

justice) rather than truth (and a right to the truth). At the same time, however, the Council has 

explicitly recognized that investigating and prosecuting the full range of conflict-related crimes, 

along with those who perpetrated them, fosters both truth and justice, paving the way for 

reconciliation in the former Yugoslavia.93 The authorities have therefore been asked to unveil the 

whole truth about crimes including torture, organ and human trafficking, and abductions,94 even 

though this duty has not been set out as a standard for satisfying the right to the truth per se.   

Establishing a broad range of truths about the criminal past of the former Yugoslavia has been 

urged as a victim-oriented standard. The Council’s Committee on Political Affairs and Democracy 

has been adamant that investigations and disclosures of facts about ‘everything that happened’95 

were necessary ‘in order to honour and acknowledge all victims’,96 where acknowledging and 

satisfying victims’ needs and rights has been described as contributing to securing stability, 

sustainable democracy, and prompt justice delivery in the former Yugoslavia.97 The Council has 

thus acknowledged the importance, for the truth-finding process, of acknowledging victims, their 

needs, and their stories, including through empowering victims as witnesses in ‘war prosecutions’ 

                                                   
91 CoE RES 1384, para 2; CoE Doc 12813, para 20; PACE ‘The Situation in Kosovo and the Role of the Council of 

Europe’ (22 January 2013) CoE RES 1912, para 9.5.2; PACE ‘Crisis in Kosovo and Situation in the Federal Republic 

of Yugoslavia’ (22 September 1998) CoE Doc 8204; PACE ‘The Situation in Kosovo and the Role of the Council of 

Europe’ (22 June 2010) CoE RES 1739, paras 14.1 and 13.5; CoE Doc AS/Jur(2010)46, para 14; CoE RES 1782, 

paras 19.5.1 and 19.6, CoE RES 1912, para 9.5.2; CoE Doc 8204. 
92 CoE RES 1384, para 2; CoE AS/Jur(2010)46, para 19; PACE ‘Developments as Regards the Future Status of 

Kosovo’ (21 January 2008) CoE Doc 11498, paras 2, 4, 7, 17, 70; PACE ‘Developments as Regards the Future Status 

of Kosovo’ (22 January 2008) CoE RES 1595, para 12; CoE Doc 10281, para 38; CoE RES 1661, para 9.5. 
93 This is explicitly recognized at CoE Doc 11498, paras 2, 4, 7, 17, 70; CoE RES 1595, para 12; CoE REC 1384(1998), 
para 2. However, while the Council has recognized that the duty to investigate represents a minimum standard for 

enforcing the right to the truth as a fundamental right, this recognition has been restricted to situations in which this 

right is guaranteed to the families of missing persons in particular. Therefore, the need (and duty) to investigate war-

related crimes and human rights violations, when specifically aimed at giving effect to the right to the truth per se, 

may have been intended to be limited to violations resulting from enforced disappearance or leading to such 

disappearance. At the same time, when investigation has been aimed at delivering justice per se, the duty to investigate 

may and should cover all war-related crimes and victims. Further details on the duty to investigate as a minimum 

standard for giving effect to the right to the truth can be found in Chapter 5 of this monograph. 
94 This is particularly the case in the Council’s assessments of Kosovo’s post-conflict transition and justice delivery. 

At CoE AS/Jur(2010)46, paras 14, 19, 21; CoE RES 1782, paras 19.5.1 and 19.6; PACE ‘Inhumane Treatment of 

People and Illicit Trafficking in Human Organs in Kosovo’ (15 April 2008) CoE Doc 11574; PACE ‘Transparency 

and Openness in European Institutions’ (23 June 2016) CoE RES 2094, para 3; CoE Doc 10281, para 38; CoE RES 
1661, para 9.5. 
95 CoE Doc 12461, para 117. 
96 ibid. 
97 Such a claim has been particularly present (both implicitly and explicitly) in the Council’s documents on TJ 

processes and the integration of post-conflict Serbia. At CoE RES 1397; CoE Doc 12813, at para b.5; CoE Doc 10281; 

PACE ‘The Honouring of Obligations and Commitments by Serbia’ (25 January 2012) CoE RES 1858. 
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at the ICTY and in domestic jurisdictions. The CoE has urged national authorities in the successor 

countries of the former Yugoslavia to support victims98 in telling their stories and to contribute to 

fighting impunity.99 While this commitment to providing support to victims of all crimes in the 

fight against impunity has not been set as a standard for giving effect to the right to the truth per 

se, it may be argued that it was intended to provide a platform for victim participation in 

establishing contextual legal truth about past harms and in receiving access to truth-finding 

processes and contextual truth about their suffering. This is perhaps further confirmed by the 

Council’s insistence that authorities provide prompt satisfaction to victims of all war crimes and 

to the people in general.100 The Council has not, however, clearly defined whether the duty to 

provide satisfaction encompasses a duty to provide victims and the people with the truth about 

crimes of the past;101 hence this requirement does not strictly mirror the duty to provide satisfaction 

as it is regulated in the Basic Principles and Guidelines on the Right to a Remedy and Reparation 

for victim of crimes. 

All this indicates that the Council has acknowledged the victims of the Yugoslav conflicts as 

beneficiaries of post-conflict truth finding (i.e. as beneficiaries of a right to the truth as a TJ 

concept) while failing to clearly acknowledge them as beneficiaries of the right to the truth as a 

fundamental right. The possibility that victims of crimes other than the crime of enforced 

disappearance might benefit as explicit bearers of the right to the truth per se has been neither 

explicitly excluded nor explicitly included in the Council’s implications regarding the ratione 

personae of the right to the truth in the former Yugoslavia. 

4.4.2  The ratione materiae of the right to the truth in CoE policies on post-conflict transition in 

Yugoslavia 

When addressing the issue of missing persons in the Balkans, the CoE has explicitly required 

former Yugoslav countries to guarantee the families of missing persons the right to know what 

happened to their missing relatives.102 This description of the ratione materiae of an explicitly 

recognized right to the truth as a fundamental right in the Yugoslav context has not provided 

certainty about the type of information that should be given to the families of missing persons in 

order for their right to the truth to be satisfied. The context is fairly clear that the guaranteed 

information regarding what happened to the missing persons shall include, at a minimum, 

information about the fate and whereabouts of missing persons.103 This minimum standard mirrors 

the CoE’s minimum conception of the right to the truth’s ratione materiae, as articulated in its 

                                                   
98 When urging victim support, the Council has primarily promoted the provision of procedural victim support and the 

procedural representation of war victims. At CoE Doc 11700, para 167. 
99 ibid. 
100 PACE ‘Human Rights Violations in Kosovo’ (23 September 1998) CoE Doc 8210, para 13.vi; CoE RES 1858, 
para 4.2; CoE CommDH(2011)11, paras 147–148. Also implied at CoE Doc 10200, paras 11 and 35. 
101 Instead, the duty to provide victims with effective reparations has been largely set as a standard for pursuing post-

conflict justice delivery. At CoE Doc 8210, para 13.vi. 
102 CoE RES 1414, para 9. 
103 This is indicated in another article in the same document without explicitly acknowledging this as a right to the 

truth per se. At CoE RES 1414, para 4. See also CoE Doc CommDH/PositionPaper(2012)1, 5. 
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territorially unspecific documents. It also mirrors the strictly codified scope of the right to the truth 

as a fundamental right acknowledged in international humanitarian law, which the CoE has both 

accepted and applied in its standards.104  

With this in mind, the CoE has applied its policies on post-conflict transition in the former 

Yugoslavia as a whole in order to ask national authorities to accelerate the identification of 

exhumed bodies105 so as to identify and create a consolidated list of missing persons.106 None of 

this has been requested as an explicit precondition for guaranteeing a right to the truth, yet it is 

legitimate to expect that – if abided by – this request will lead to answers about the fate and 

whereabouts of missing persons and may contribute to satisfying a fundamental right to the truth 

on the part of the families of missing persons. This interpretation is confirmed by the Council’s 

assessments and addresses on processes of post-conflict transition in the successor countries of the 

former Yugoslavia. In some cases, the Council has called for national authorities to cooperate 

internally, regionally, or with international actors to investigate and locate mass graves so as to 

unveil facts about the identity, fate, and whereabouts of missing and abducted persons in the 

region.107 The CoE has recognized the importance of establishing such facts for alleviating the 

pain of the families of missing persons and for solving the issue of missing persons.  

The correlation between the need to establish such facts and giving effect to a right to the truth per 

se is implied in the Council’s assessment and support of domestic legislative reform related to 

missing persons in BiH.108 The Law on the Missing Persons in BiH, which the Council explicitly 

supported, recognizes that establishing the facts about the identity and whereabouts of missing 

persons and the circumstances and causes of death is crucial for guaranteeing a right to the truth 

per se.109 By offering its full support to this law and its adoption and implementation in BiH, the 

CoE implicitly agrees with the regulations provided in the law. It may be argued that the CoE has 

implied that establishing information about missing persons (as required by the BiH Law on 

Missing Persons) is a minimum standard for satisfying the material scope of a right to the truth on 

the part of the families of missing persons from the Yugoslav conflicts.   

In broader terms, national authorities in the former Yugoslavia were called on to disclose all 

relevant information on missing persons.110 This standard may indicate its expansion of the scope 

of the ratione materiae of the right to the truth as a fundamental right to the families of missing 

                                                   
104 See Chapter 3 and earlier in this chapter. Also at CoE RES 1414, para 9. 
105 CoE RES 1414, para 12; confirmed at CoE CommDH/PositionPaper(2012)1. 
106 CoE RES 1414, para 14. 
107 CoE Doc AS/Jur(2010)46, para 14; CoE RES 1782, para 17; PACE ‘Developments as Regards the Future Status 

of Kosovo’ (3 January 2008) CoE Doc 11472, para 14.9; CoE RES 1912, para 10.6; PACE ‘The Situation in Kosovo 

and the Role of the Council of Europe’ (7 January 2013) CoE Doc 13088, para 104; CoE RES 1383(2004), para 14; 

PACE ‘The Functioning of Democratic Institutions in Bosnia and Herzegovina’ (13 September 2013) CoE Doc 13300, 

footnote 27 (implied); CoE Doc 10200, paras 9–11, 33–34; CoE Doc 10281, para 38; CoE RES 1661, para 9.5; CoE 
RES 1397, para 27; CoE OPI 239, para 12; CoE Doc 10281, para 38; CoE Doc 11700, paras 160–162. 
108 The Monitoring Committee explicitly expressed its support for the drafted (and later adopted) Law on Missing 

Persons in BiH. At CoE Doc 10200, para 11. See also: CoE RES1383, para 14. 
109 Law on Missing Persons, arts 3–4. Official citation: Zakon o nestalim osobama, Sluzbeni glasnik Bosne I 

Hercegovine, Broj 50, Godina VIII, 9 Novembra 2004. 
110 CoE RES 1414, para 7; CoE Doc CommDH/PositionPaper(2012)1, 5. 
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persons in the former Yugoslavia. However, even though this seems to be in line with the guarantee 

to provide families with information about what happened to their missing relatives, the context 

suggests that disclosing all relevant information is a duty that the authorities owe not to the families 

of missing persons but to investigative bodies.111 This broader conception of the scope of the 

ratione materiae applies to the intra-institutional and inter-institutional exchange of information 

on missing persons in the Balkans, which may or may not ultimately culminate in satisfying a more 

broadly defined right, on the part of the families of missing persons, to obtain information on the 

events that caused their harm and suffering.  

The application of a (materially) broadly defined right to the truth is indicated, as an exception of 

sorts, in the Council’s assessments on country-specific post-conflict transitions in the former 

Yugoslavia. When recognizing a right to the truth as a fundamental right on the part of the citizens 

in Kosovo, the CoE explicitly recognized that they have a right to know the whole truth about 

crimes committed during or soon after the conflict in Kosovo,112 where ‘establishing the truth 

about the crimes committed [is considered] an essential precondition for [achieving] lasting 

stability’.113 No details were given about what the whole truth should guarantee in terms of 

information, but it has been explicitly set out that such truth should lead to the assignment of 

responsibility.114 With this, the CoE has implied that information on the identities of the 

perpetrators and on responsibility for the crimes is also considered an element of the material scope 

of the right to the truth as a fundamental right.  

Somewhat similarly, in its policies on Serbia’s post-conflict transition, the CoE mandated a duty 

on the part of domestic authorities to unveil the identity of perpetrators and to establish 

responsibility accordingly in the context of requiring them to undertake the expeditious fulfilment 

of their duty to investigate the fate of those who went missing and were killed in the conflicts.115 

Unlike in the documents on Kosovo’s transition in particular, this duty to establish a broader range 

of truth about missing and murdered persons has not been explicitly set as a standard for 

guaranteeing a right to the truth to families and peoples in Serbia. Instead, it has been confirmed 

as a standard and a duty, on Serbia’s part, to contribute to resolving the issue of missing persons 

in Kosovo. It has also been described as a standard for fulfilling a duty to fight impunity for war-

related crimes,116 with the CoE affirming that unveiling the identity of perpetrators should lead to 

the assignment of responsibility. It may have been implied in the context of Serbia’s post-conflict 

                                                   
111 The same paragraph in which this duty to exchange information was imposed simultaneously required the relevant 

authorities to cooperate unconditionally with investigators and to provide them with relevant information on missing 

persons. This indicates that the quest for ‘unlimited’ information exchange should apply solely to parties involved in 

the requested cooperation. The quest for information exchange applies to ensuring the expeditious conducting of 

investigations but not necessarily to revealing such information. Similarly, the Commissioner for Human Rights has 

supported a duty to exchange information between states for identifying missing persons. At CoE RES 1414, para 7; 
CoE Doc CommDH/PositionPaper(2012)1, 5. 
112 CoE Doc 12462, para 21; originally drafted at CoE Doc AS/Jur(2010)46, para 21. 
113 CoE Doc 13088, para 65. 
114 CoE Doc 12462, para 21; originally drafted at CoE Doc AS/Jur(2010)46, para 21. 
115 CoE Doc 10281, para 38. 
116 CoE Doc 12813, para 20. 



143 
 

transition and integration that a duty to uncover information about the identity and responsibility 

of perpetrators of the crime of enforced disappearance applies as a standard for giving effect to a 

benefit to obtain the truth (i.e. a right to the truth as a TJ concept), rather than as a fundamental 

right. 

Finally, in the context of post-conflict truth-finding in Yugoslavia beyond cases of disappearance, 

the CoE has called for states to ‘reach a mutual understanding of past events’117 regarding the 

Yugoslav conflicts and to create a unified public discourse on the war and its legacy118 and a 

mutually shared understanding of past events.119 The CoE recognizes that a regional TRC and the 

ICTY (can) play an important role in shaping such a discourse due to their capacity to create an 

objective and legitimate historical record of the conflicts in the former Yugoslavia. The historical 

truth established by these instances can and should establish facts about all crimes committed120 

and about everything that occurred121 during the Yugoslav conflicts, leading to the identification 

and documentation of all victims.122 The context suggests that a core standard regarding the ratione 

materiae of truth finding in post-conflict Yugoslavia as a TJ concept and a benefit rather than a 

fundamental right is the creation of a record of everything that occurred in the armed conflicts in 

Yugoslavia.123 This has been promoted as a standard for establishing and disclosing the objective 

(and as unified as possible) truth about the past.  

In short, the Council’s policies on the post-conflict transition and European integration of the 

former Yugoslavia and its successor societies indicate the Council’s support of a need to unveil 

contextual truth as an important element of TJ processes in the former Yugoslavia, although not 

as a standard for guaranteeing a right to the truth per se. It may be argued that the right to the truth 

as a TJ concept and a TJ benefit in the former Yugoslavia has been given a broader material scope 

than the right to the truth as a fundamental right. On the other hand, the Council has occasionally 

advanced – either explicitly or implicitly – a broader conception of the material scope of the right 

to the truth as a fundamental right in its country-specific policies on ex-Yugoslav TJ processes and 

has relied on the ECtHR’s interpretation of the meaning of ‘fate’ when urging states to provide 

information to the families of missing persons in the region.  

4.5  What types of truth are guaranteed by a right to the truth deriving from CoE policies on post-

conflict transition in the general Yugoslav context?  

In its policies on post-conflict transition and missing persons in the former Yugoslavia as a whole, 

the CoE has implicitly delineated categories of mandates to be applied so as to satisfy a duty to 

investigate or a duty to resolve the issue of missing persons. The relevant documents here suggest 

that in mandates for resolving the issue of missing persons, and for conducting investigations to 

                                                   
117 CoE RES 1786; CoE Doc CommDH/PositionPaper(2012)1, 5. 
118 CoE RES 1786, para 6; CoE REC 1954, para 2; CoE Doc 12461, paras 76–77. 
119 CoE RES 1786, para 7.7; CoE Doc 11818. 
120 CoE RES 1786, para 4; CoE Doc 12709, para 5; CoE Doc 12461, paras 61, 63, 66–67. 
121 CoE Doc 12461, paras 71, 75, 87, 117. 
122 ibid, para 117; CoE RES 1786, paras 7.1 and 7.7. 
123 CoE Doc 12461, para 87. 
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unveil the truth about missing persons and past crimes, equal standing has been given to police, 

judicial and non-judicial mechanisms.124 None of these mandates have been explicitly recognized 

as necessary for giving effect to a right to the truth per se; they have been considered important 

for pursuing truth-finding efforts regarding missing persons, however, where resolving the issue 

of missing persons has been established to require giving effect to a right to the truth on the part 

of the families of missing persons in the Balkans.125 This may indicate that the CoE views both 

judicial and non-judicial mechanisms and mandates as relevant to establishing victim-oriented 

truth, and ultimately to guaranteeing a right to the truth on the part of the relatives of missing 

persons in the former Yugoslavia. At the same time, the Council’s promotion of judicial and police 

mandates to investigate may indicate an intention on the part of the Council to promote a 

perpetrator-oriented approach to investigation. The duties that accompany these mandates have 

unanimously directed the latter towards satisfying the needs of victims of enforced disappearance 

in Yugoslavia, however, indicating a preference for a victim-oriented duty to investigate and to 

determine the truth about missing persons.  

When it comes to non-judicial investigative mandates, the language and context in which these 

mandates have been promoted may suggest that the CoE has promoted TRCs as having a 

perpetrator-oriented mandate to record and establish the truth. This may be because TRCs have 

been promoted as having a mandate to investigate and establish facts about violations and war 

crimes committed during the Yugoslav conflicts,126 putting somewhat stronger emphasis on the 

misconduct of the perpetrators rather than the harms experienced by the victims. At the same time, 

however, the Council’s Committee on Political Affairs and Democracy has set out that the mandate 

of TRCs to investigate what occurred during the Yugoslav conflicts shall be executed with the 

goal of acknowledging victims,127 hence embracing a victim-oriented approach to the TRCs’ 

mandate to investigate. The Committee has further stipulated that TRCs shall investigate and 

document human rights violations in order to identify the causes of such violations.128 Such 

investigations should lead to preventing the repetition of violations and should establish a form of 

civic ownership of the truth and investigations,129 again promoting a victim-oriented approach to 

the mandates of TRCs. At the same time, the Committee has acknowledged the investigative role 

played by TRCs in contributing to criminal justice efforts,130 hence simultaneously taking a 

perpetrator-oriented approach to the TRCs’ mandate to investigate.  

It seems that the CoE has been indecisive regarding the primary nature of the truth and the justice 

that TRCs ought to provide. In its policies on post-conflict transition in the former Yugoslavia, it 

has not specified explicitly whether the mandate of TRCs to contribute to investigating and 

establishing facts about war crimes and everything that occurred during the conflicts in Yugoslavia 

                                                   
124 CoE RES 1414, paras 5 and 3a; CoE RES 1786, para 4. 
125 CoE RES 1414, paras 4 and 9. 
126 CoE Doc 12709, para 5; CoE RES 1786, para 4. 
127 CoE RES 1786, paras 4 and 7.7. 
128 CoE Doc 12461, para 84. 
129 ibid. 
130 ibid. 
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is perpetrator oriented or victim centred. In more general terms, the Council has promoted the 

notion that investigations pursued by TRCs should establish contextual truth, capturing both a 

perpetrator-oriented element of the truth and a victim-oriented element of contextual truth. In the 

absence of a clearly defined ‘preference’, it is therefore fair to say that the acknowledged mandate 

of TRCs to investigate war crimes and war-related human rights violations can be applied to 

establishing both a perpetrator-oriented and a victim-oriented search for the truth. 

4.5.1  What types of truth should Serbia guarantee? 

In its documents on the post-conflict transition and integration of Serbia, the CoE has called on 

the Serbian authorities to investigate cases of disappearance and to establish the truth about the 

fate of missing Serbs and missing Kosovar Albanians,131 to investigate and prosecute alleged war 

crimes and war criminals,132 and to cooperate in investigating other war-related human rights 

violations.133 The Council has explicitly acknowledged and imposed a duty on the part of the 

Serbian authorities to forensically investigate cases of disappearance aimed at establishing victim-

oriented accounts of the fate, whereabouts, and identity of missing persons.134 At the same time, 

the Council has acknowledged and imposed a duty on the part of the Serbian authorities to 

criminally investigate cases of disappearance aimed at establishing perpetrator-oriented accounts 

of the identity and responsibility of perpetrators of enforced disappearance and murder.135 The 

need and duty to investigate both forensically and criminally, and the truth to be uncovered through 

such investigations, has been implied as an imperative precondition for resolving the issue of 

missing persons.136 This indicates that the CoE acknowledges a duty on the part of the Serbian 

authorities to investigate war-related killings and disappearances – one that requires the pursuit of 

both non-judicial and judicial investigations and that is meant to result in the establishment of 

contextual truth that contains both victim-oriented and perpetrator-oriented elements. 

While the CoE has explicitly set out that criminal investigations should culminate in establishing 

perpetrator-oriented truth, it has also noted that such investigations (especially those conducted by 

the ICTY) play a role in establishing the truth about human rights violations and victimhood,137 

implying that criminal investigations also provide a victim-oriented account of the past. This has 

been confirmed by calls issued to the Serbian authorities to cooperate with the ICTY so that victims 

in particular can be provided with a measure of justice, including through preventing the possible 

                                                   
131 CoE RES 1230, para 15.8. The CoE has similarly called on the Serbian authorities to cooperate with other 

international actors in investigating cases of disappearance. At CoE Doc 10281, para 38; CoE REC 1384, para 2; CoE 

OPI 239, para 12. 
132 CoE RES 1384, para 2; CoE Doc 12813, para 20; CoE RES 1237, para 24.1.c. The CoE also called on the Serbian 

authorities to cooperate with the ICTY in investigating and prosecuting war-related crimes. At CoE Doc 8928, para 

35; CoE RES 1237, para 24.2; CoE OPI 239, para 12; CoE RES 1661, para 12.2; CoE Doc 10281, paras 36–37. More 

information on the latter to follow, especially in Chapters 5 and 6.  
133 CoE REC 1384, para 2. 
134 CoE Doc 10281, para 38; see together with CoE RES 1230, para 15.8. 
135 CoE Doc 10281, paras 33, 36–38; CoE Doc 12813, para 20; CoE Doc 8210, para 13.vi; CoE RES 1397, para 26. 
136 CoE Doc 10281, para 38. 
137 The Serbian authorities’ duty to cooperate with the ICTY has been sometimes positioned as a duty deriving from 

Serbia’s duty to guarantee human rights. At CoE OPI 239, para 12. 
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distortion of the truth regarding responsibility for past crimes.138 While this has not been explicitly 

set as a standard for giving effect to a right to the truth, it acknowledges the role of international 

criminal investigations and prosecutions in establishing a judicial, and perpetrator-centred (yet 

victim-oriented), account of the violent and criminal past of the former Yugoslavia.  

Overall, the CoE’s policies on Serbia’s post-conflict transition and European integration indicate 

at first glance that criminal investigations should have priority when it comes to war-related crimes 

and alleged war criminals.139 Often, however, the CoE has issued calls to pursue or support 

criminal investigations regarding war-related crimes as a standard for guaranteeing human rights 

protection in Serbia, suggesting that criminal investigations should also establish and promote 

victim-oriented truth and justice. It may be argued that the CoE views establishing both 

perpetrator-oriented truth and victim-oriented truth as an important duty and as a condition of 

Serbia’s honouring its obligations to the CoE.  

4.5.2  What types of truth are to be guaranteed regarding the crisis in Kosovo? 

In the case of guaranteeing truth to the people of Kosovo, the CoE has called for concerned parties 

to investigate and prosecute war crimes and to cooperate with the ICTY so that the truth can be 

established and justice served.140 These goals require criminal investigation leading to criminal 

prosecutions and to the unveiling of a perpetrator-oriented record of what occurred. The CoE has 

explicitly maintained that criminal investigations are necessary for establishing the truth and for 

delivering justice regarding allegations of conflict-related human rights breaches, which often 

correlate to the crime of enforced disappearance.141 This understanding may indicate a human 

rights approach to criminal investigations and a victim-oriented approach to delivering truth and 

justice through perpetrator-oriented mechanisms of truth finding. The CoE has confirmed this 

victim-oriented approach by calling for civil and criminal judicial investigations to be undertaken 

for the purposes of providing victims with access to proper redress for the harms they have suffered 

as a result of conflict-induced violations.142  

Overall, the Council’s assessments and policies regarding post-conflict transition in Kosovo have 

interchangeably called for the pursuit of prompt investigations in order to establish the truth about 

                                                   
138 The CoE has noted that Serbia’s refusal to cooperate with the ICTY has perpetuated the myth that Serbia was 

treated unjustly by the international community, which claim was used by Serb political and governing actors to deny 

Serbia’s (and Serbian actors’) responsibility and accountability. At CoE RES 1397, para 9. 
139 This is indicated, for example, in the understanding that TRCs, while relevant and important for victim-oriented 

truth-finding, may in no circumstances substitute criminal investigations for war-related crimes and human rights 

violations. More on the victim-oriented mandate of TRC truth finding can be found at CoE Doc 12813, para 7. The 
claims about the complementary mandates of TRCs and criminal jurisdictions and investigations can be found at CoE 

RES 1237, para 24.2.d; CoE Doc 8928, para 38. 
140 CoE RES 1595, para 12. 
141 CoE Doc AS/Jur(2010)46, para 19; PACE ‘Inhumane Treatment of People and Illicit Trafficking in Human Organs 

in Kosovo’ (15 April 2008) CoE Doc 11574. 
142 CoE Doc 11498, paras 7 and 17. 
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war-related crimes143 and war-related violations of human rights144 committed in the recent past, 

possibly implying a duty to pursue both victim-oriented and perpetrator-oriented truth. The justice 

system has been deemed primarily responsible for uncovering the truth about past human rights 

violations, including information on the locations of mass graves and of missing persons and the 

identities of war criminals.145 The context therefore confirms that investigations into the Kosovo 

conflict should uncover both victim-oriented and perpetrator-oriented truth.  

With this said, the CoE has also stipulated that investigations should take the form of primarily 

perpetrator-oriented criminal judicial investigation and prosecution. Even so, perpetrator-oriented 

mechanisms should aim to establish contextual truth so as to satisfy the needs of victims and the 

public more generally, including their need to know the truth about past crimes together with their 

need to secure justice and the prosecution of perpetrators. In other words, the establishment of 

perpetrator-oriented truth should lead to the establishment of victim-oriented truth. At the same 

time, the CoE has hinted that the reverse relation holds as well in the sense that victim-focused 

investigations into human rights violations should contribute to or culminate in promptly assigning 

criminal responsibility for past violations.146 That is, victim-oriented truth should lead to the 

establishment of perpetrator-oriented truth. In setting out this relation, the CoE once again 

confirms the interdependent relation between retributive and restorative justice in post-conflict 

transitions, including in the former Yugoslavia.  

4.5.3  What types of truth are to be guaranteed regarding the conflicts in BiH? 

In light of the CoE’s promotion of the justice system as a primary instance for post-conflict truth 

finding in Serbia and Kosovo, it may come as a surprise that the CoE predominantly refers to 

investigations and truth-finding efforts of inquiry commissions in its policies on Bosnia’s post-

conflict transition.147 It has provided no explicit hints about what types of mechanisms the 

authorities in BiH should primarily rely on to satisfy their duty to investigate cases of 

disappearance, but the duty explicitly requires that the resulting account should be victim oriented. 

While the Council has acknowledged a duty on the part of courts in BiH to investigate and 

prosecute war-related crimes, it has not acknowledged that such investigations should serve the 

pursuit of truth while serving justice. Instead, it has established that the court’s investigations serve 

solely to bring perpetrators to justice.148  

This does not mean that the authorities in BiH have not been urged to pursue official truth-finding 

efforts. The Council has noted149 explicit calls on the BiH authorities to conduct official 

                                                   
143 CoE Doc AS/Jur(2010)46, paras 19 and 21; CoE RES 1782, paras 19.6 and 19.5.1; PACE ‘The Situation in Kosovo 

and the Role of the Council of Europe’ (21 June 2010) CoE Doc 12302, amendment H. 
144 CoE AS/Jur(2010)46, paras 19 and 21; PACE ‘Transparency and Openness in European Institutions’ (23 June 

2016) CoE RES 2094, para 3; CoE RES 1782, para 19.2.1; CoE RES 1595, para 12; PACE ‘The Situation in Kosovo 

and the Role of the Council of Europe’ (8 January 2016) CoE Doc 13939, para 66; CoE Doc 11498, paras 7 and 17. 
145 PACE ‘The Situation in Kosovo and the Role of the Council of Europe’ (7 June 2010) CoE Doc 12281, para 82. 
146 CoE Doc AS/Jur(2010)46, paras 19 and 21. 
147 CoE Doc 11700, paras 160–162; CoE RES 1383, para 14. 
148 CoE Doc 11700, paras 149–150. 
149 Notably, such calls have been urged not by the Council but by the BiH’s Human Rights Chamber. The Council has 

refrained from explicitly supporting such calls, although it does not explicitly deny the importance of such a duty. The 
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investigations aimed at establishing the truth regarding gross violations of human rights, and 

especially about the fate of missing persons, without, however, precisely calling for justice 

instances in particular. The Bosnian authorities’ duty to investigate may have been implied as a 

duty primarily intended to forge victim-oriented truth, which may ultimately (but not necessarily) 

result in the prosecution of perpetrators. The Council has explicitly recognized that when 

authorities fail to investigate the fate of missing persons, an inquiry commission may or should do 

so150 and that the authorities should cooperate with such commissions.151 As such, victim-oriented 

truth established by the commission should be used to pursue criminal investigations and to 

establish perpetrator-oriented truth.152 While the CoE has acknowledged that the civil sector in the 

Balkans and the international community may recognize TRCs as an alternative to pursuing truth 

via war crimes prosecutions,153 the Council has been adamant that TRCs should assist but not 

replace criminal investigations and prosecutions,154 which have been found particularly helpful for 

establishing the truth about crimes committed during the conflicts in BiH and the region more 

broadly. While this positioning of truth-finding instances in BiH mirrors the hierarchical 

positioning of judicial and non-judicial truth-finding instances in the 2005 Impunity Principles – 

where TRCs are considered complementary to judicial truth finding155 – the CoE has stopped short 

of suggesting that this hierarchy applies in the context of giving effect to a right to the truth, instead 

locating it in the context of delivering perpetrator-oriented justice for war-related violations.  

It seems that the Council has been unclear about the nature of the truth-finding jurisdictions that 

the Bosnian authorities should undertake as a primary instance for establishing victim-oriented 

truth regarding gross violations of human rights in BiH, and ultimately for giving effect to a right 

to the truth in post-conflict Bosnia. The Council has been clearer in stipulating that criminal 

jurisdictions should hold primary mandates for establishing perpetrator-oriented truth and for 

delivering justice in post-conflict Bosnia.156 At the same time, the CoE has been indecisive on the 

question of whether perpetrator-oriented or victim-oriented mechanisms should be given priority 

in investigations into disappearance cases in BiH, while simultaneously acknowledging that 

establishing victim-oriented truth to aid in establishing perpetrator-oriented truth is a crucial 

standard for satisfying the needs of, and the right to the truth enjoyed by, the families of missing 

persons. In other words, while recognizing that establishing victim-oriented truth is a standard for 

giving effect to a right to the truth as a fundamental right, the CoE has been unclear about which 

jurisdictions or models of investigation have a duty to undertake prompt investigations so as to 

                                                   
Council has simply provided observations regarding the relevant developments in truth finding in post-conflict BiH. 

At CoE Doc 11700, para 160. 
150 This is precisely what happened in the case of the Government’s failure to provide information on the fate and 

whereabouts of Mr Avdo Palic. See CoE Doc 11700, paras 160–162. 
151 This was evident in the investigations conducted by the Srebrenica Commission and the Palic Commission. At CoE 
Doc 10200, paras 34 and 36; CoE Res 1383, para 14; CoE Doc 11700, paras 160–162. 
152 CoE Doc 11700, para 161. 
153 ibid, para 166. 
154 ibid, para 161. 
155 2005 Impunity Principles, Principle 5. 
156 CoE Doc 11700, para 161; CoE Doc CommDH/PositionPaper(2012)1. 
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give effect to a right to the truth on the part of the families of missing persons. The CoE has 

ultimately refrained from mirroring the hierarchical positioning of judicial and non-judicial truth-

finding instances to be found in the 2005 Impunity Principles for the purposes of giving effect to 

a right to the truth in particular.157 

In the absence of greater certainty, it may be argued that the Council considers both judicial and 

non-judicial mechanisms relevant for establishing victim-oriented truth in the former Yugoslavia, 

while also maintaining that judicial criminal investigations should be used for establishing 

primarily perpetrator-oriented truth. The context suggests that establishing victim-oriented truth is 

nonetheless considered a crucial precondition for pursuing perpetrator-oriented truth. The Council 

has once again confirmed the interdependent relationship between retributive and restorative 

elements of TJ processes in the former Yugoslavia. It has also implied that establishing both 

victim-oriented and perpetrator-oriented accounts of past violations of human rights is necessary 

for pursuing justice and reconciliation in former Yugoslav societies and for dealing with the issue 

of missing persons. 

4.6  Conclusion 

This chapter aimed to assess the implications of the recognition of TJ and the right to the truth in 

the CoE’s policies on post-conflict transition and European integration in the former Yugoslavia. 

The CoE’s country-specific documents on post-conflict transition in the former Yugoslavia 

suggest that the Council has been consistent overall in recognizing that establishing the truth about 

what happened during the Yugoslav conflicts and administering justice for misconduct represent 

the cornerstones of achieving lasting peace and reconciliation in the Balkans. The Council has 

consistently implied a need to establish truth as a relevant principle of TJ processes in the former 

Yugoslavia. As for its explicit recognition of a right to the truth per se, the Council’s approach has 

varied among countries.  

The Council’s policies indicate a consistent reluctance to explicitly recognize a right to the truth 

per se in the context of post-conflict duties on the part of the Serbian and the Bosnian authorities. 

With this said, the Council has recognized family members’ need to know the truth about the fate 

of their missing relatives and has indicated duties as arising from this need. The Council has also 

confirmed this need in the context of Kosovo’s post-conflict transition and integration. The 

wording used in this context mirrors the wording used in the international normative framework 

to recognize a right to the truth as a fundamental right. It will therefore come as no surprise that 

the Council has been consistent in recognizing the families of missing persons as beneficiaries of 

a right to know the fate and whereabouts of their missing relatives.  

The most noticeable inconsistency in the Council’s standardization regarding the recognition (and 

the scope) of the right to the truth in former Yugoslav societies can be found in the Council’s 

acknowledgement of the collective aspect of the right to the truth. Truth finding as an element of 

post-conflict transitions in the former Yugoslavia (and a right to truth finding as a concept in TJ 

processes in the region) has been intended to apply to collectives as beneficiaries. Alternatively, 

                                                   
157 2005 Impunity Principles, Principle 5. 
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in one exclusive instance, the CoE has explicitly recognized a fundamental right to the truth to be 

guaranteed to communities and to the general public. This occurred when the Committee on Legal 

Affairs and Human Rights explicitly recognized a right on the part of the citizens of Kosovo to 

know the whole truth about crimes committed by state and non-state actors during and in the 

context of the conflict in Kosovo. The promotion of a right to the truth on the part of collectives 

in the rest of the former Yugoslavia has only been implied in the Council’s policies.  

Instead, the Council has consistently promoted the need and duty to establish the objective and 

publically available truth about the past as a standard for pursuing impunity-fighting efforts and 

for giving effect to a right to justice (but not a right to the truth). For example, the requirement to 

establish and support a regional TRC with a truth-finding mandate and its insistence that states 

establish and preserve archives overlap with the requirement to enforce a collective right to the 

truth as set out in the Impunity Principles. However, the positioning of such standards differs in 

the sense that the Council has explicitly positioned them as elements of justice-delivery processes 

rather than elements of truth-finding processes, where the latter approach is undertaken in the 

Impunity Principles. Even so, the context in which the Council has promoted these standards 

implies that they are relevant factors in promoting a collective and public memory as an element 

of TJ processes, indicating the Council’s policies’ implicit alignment with the Impunity Principles.  

The Council’s policies have demonstrated overall consistency in holding to a narrow conception 

of the material scope of the right to the truth, where this includes providing information to the 

relatives of missing persons concerning their fate and whereabouts. In its assessment of measures 

for dealing with missing persons in the former Yugoslavia as a whole, the Council has explicitly 

established this scope as appropriate for a recognized right to the truth on the part of the families 

of missing persons. In its country-specific documents, the Council has explicitly relied on this 

conception of what the state owes to the families of missing persons, without explicitly recognizing 

it as a fundamental right to the truth.158 The context suggests, however, that the Council accepts 

the existence of a right to the truth on the part of the families of missing persons insofar as it 

acknowledges that providing information about the fate and whereabouts of missing persons is 

crucial for alleviating the suffering caused by lack of knowledge. With this, the Council’s 

conception of the scope of the right to the truth mirrors the conceptions codified in Additional 

Protocol 1 to the Geneva Conventions and in the Disappearance Convention.  

The Council has also urged domestic authorities to ensure the inter-institutional exchange of all 

information relevant to the investigation of missing persons, mirroring procedural standards for 

giving effect to families’ right to know, as imposed in article 33 of Additional Protocol 1 to the 

Geneva Conventions. This standard is not intended to expand the scope of the truth to be 

guaranteed to the families of missing persons but has been indicated as a minimum procedural 

standard for pursuing the truth regarding missing persons.  

                                                   
158 This mirrors the Council’s omission to explicitly recognize a right to the truth as a fundamental right in these 

documents. 
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The most explicit expansion of the material scope of the right to the truth as a fundamental right 

is again indicated in the Council’s recognition of a fundamental right to the truth on the part of the 

citizens of Kosovo. In this case, the Council sets out that Kosovar citizens’ right to know the truth 

should extend to information that covers the whole truth regarding all crimes committed in the 

context of the Kosovo conflict, including information on the identity of those responsible. The 

latter guarantee has also been implied in the Council’s standardization with regard to Serbia, where 

the Council has acknowledged a duty to reveal the identities of perpetrators of the crime of 

enforced disappearance. Such a duty, however, has less power and a narrower application than the 

duty to provide contextual truth to the citizens of Kosovo. This is primarily because the duty to 

provide information on the perpetrators of enforced disappearances in Serbia has not been set out 

as a standard for giving effect to the right to the truth as a fundamental right and has instead been 

implied as a standard for resolving the issue of missing persons and fighting impunity. This is also 

because the duty to unveil information about the perpetrators of enforced disappearances applies 

in this context solely to providing truth related to the crime of enforced disappearance, whereas 

Kosovo’s citizens are to be provided with information on the perpetrators of all conflict-related 

crimes. Finally, even though the Council has not been explicit about the scope of the information 

that should be provided to the citizens of Kosovo, the context suggests that it should include 

information that goes beyond the identity and responsibility of the perpetrators.  

This incoherence may be lessened by the Council’s implication of the need for the countries of the 

former Yugoslavia to establish and promote a common contextual record of all war-related crimes 

in the region. Such an implication, however, has not been set as a standard for giving effect to a 

right to the truth, although it has been implied as a standard for promoting truth and truth finding 

in the pursuit of reconciliation and sustainable peace, hence implying its status as a standard for 

pursuing a right to the truth (and truth finding) as a TJ concept in the former Yugoslavia.  

Finally, the Council has demonstrated overall coherence (while nonetheless implying specific 

variations) in its assessments of the models of truth finding to be established and promoted within 

TJ processes in the former Yugoslavia and its successor societies. In the Council’s elaborations 

and standardization on post-conflict transition in the former Yugoslavia as a whole, it has 

recognized both judicial and non-judicial mechanisms as representing relevant mandates for post-

conflict truth finding in the former Yugoslavia. Such mandates have not been explicitly 

acknowledged as mandates to give effect to the right to the truth per se, but the context may suggest 

such a possibility. The Council has been indecisive regarding the types of investigative mandates 

that the individual successor societies of the former Yugoslavia should be encouraged to pursue. 

While it has been explicitly inclined to almost exclusively require that investigations be conducted 

through national and international judicial instances and through international investigators and 

prosecutors in Serbia and Kosovo, it has predominantly referred to the non-judicial investigative 

mandates of inquiry commissions as primary mandates for truth finding in BiH.  

The Council has been even more indecisive regarding the types of truth to be provided in the 

context of transition processes in the former Yugoslavia. This chapter showed that ‘preferred’ 

models of investigation and truth finding have not consistently defined the type of truth they aim 
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to establish. In the context of transitional processes in the former Yugoslavia as a whole, the CoE 

has supported both victim-oriented and perpetrator-oriented models of the truth to be pursued in 

judicial and non-judicial investigations. Even where it prefers judicial models of investigation, 

however, the Council does not necessarily envisage them as exclusively providing perpetrator-

oriented truth. Indeed, they have also been intended to provide victim-oriented truth, as is indicated 

in the Council’s standardization in the general Yugoslav context and as is implied in the Council’s 

assessment of post-conflict investigative mandates and goals in post-conflict Serbia and Kosovo. 

The CoE has stipulated that the truth to be established in the pursuit of Serbia’s investigative 

mandates through justice mechanisms should be primarily perpetrator oriented, while victim-

oriented truth should be sought as a crucial addition to perpetrator-oriented truth. In the context of 

Kosovo, by contrast, the CoE has prioritized victim-oriented truth, to be established through 

perpetrator-oriented mechanisms, while acknowledging perpetrator-oriented truth as being 

complementary to victim-oriented truth.  

In short, this chapter has demonstrated a somewhat broad spectrum of inconsistencies within the 

CoE’s standardizations of the scope and application of a right to the truth as a fundamental right 

and of truth finding as a TJ concept in the former Yugoslavia. While it can be argued that such 

inconsistencies derive from and are justified through the Council’s case-by-case approach to policy 

making, it seems that the demonstrated differences go beyond the level of variance typical of a 

case-by-case approach to policy making. This is particularly notable with regard to the Council’s 

inconsistent approach to explicitly recognizing a right to the truth as a fundamental right.  

These inconsistencies with regard to the Council’s recognition of the right to the truth and the 

benefits that derive from this right may be expected to be mirrored in the inconsistent recognition 

and regulation of duties that derive from the right to the truth as delineated in the Council’s policies 

on post-conflict reconciliation and transitions in the former Yugoslavia. The following chapters 

and analyses will precisely address the Council’s take on the duty held by former Yugoslav 

societies to give effect to the right to the truth and will provide insight into the (eventual) fallout 

of the inconsistencies in the Council’s regulation of the right to the truth that have been delineated 

in this chapter.  
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CHAPTER 5: The duty to investigate in Council of Europe policies on post-conflict 

transition and giving effect to a right to the truth in the former Yugoslavia 

5.1  Introduction 

The duty to search for the whereabouts of missing persons and to investigate cases of 

disappearance and other past gross human rights violations is extensively promoted in the 

international normative framework as an essential standard for establishing the fate of missing 

persons and giving effect to a right to the truth.1 In its territorially unspecific policy documents on 

post-conflict transition and missing persons, the CoE has been similarly ardent in its 

acknowledgement of a duty to investigate and determine the fate and whereabouts of missing 

persons as a necessary precondition for giving effect to a right to the truth as a fundamental right 

and to a right to truth (finding) as a TJ concept.2 The Council has extensively confirmed that a duty 

to investigate represents an essential precondition for giving effect to a right to the truth on the 

part of the families of missing persons from the former Yugoslavia. Nevertheless, the Council has 

indicated certain inconsistencies regarding the recognition and application of a duty to investigate 

as a precondition for giving effect to truth finding and to a right to the truth in the context of 

transitions in former Yugoslav societies.    

This chapter aims to analyse the contexts in which the Council has urged and encouraged domestic 

authorities in former Yugoslav societies to promptly investigate and seek out the truth about the 

criminal past of these societies and the victimhood caused by this past. It also aims to determine 

the extent to which the Council has confirmed its explicit recognition of a duty to investigate as a 

necessary precondition for effectively guaranteeing a right to the truth in the context of the post-

conflict transition and integration of former Yugoslav societies. It also aims to delineate the scope 

and application of a duty to investigate, which the Council considers a standard for giving effect 

to a right to the truth in former Yugoslav societies.  

5.2  The duty to investigate in CoE policies on post-conflict transitions and missing persons in the 

former Yugoslavia as a whole 

In its policy documents on post-conflict reconciliation and missing persons in the former 

Yugoslavia as a whole, the CoE recognizes an official duty on the part of national authorities in 

Yugoslavia to investigate past misconduct. The PACE has explicitly called for former Yugoslav 

countries to ‘promptly carry out independent, impartial and effective police and judicial 

investigations into all cases of disappearances, through unconditional and effective cooperation 

between countries and entities’.3 In these policies, the CoE did not set a duty to investigate as an 

explicit standard for guaranteeing a right to the truth per se. Instead, the Council’s recognition of 

the importance of empowering investigative mechanisms for establishing truth and pursuing 

reconciliation in post-conflict Yugoslavia may indicate its recognition of a duty to investigate as a 

                                                   
1 See Chapter 1, part 1.3.3.1. 
2 See Chapter 3, part 3.3.2.3.1. 
3 PACE ‘Persons Unaccounted for as a Result of Armed Conflicts or Internal Violence in the Balkans’ (23 November 

2004) CoE RES 1414, para 5.  
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standard for post-conflict truth finding in the former Yugoslavia, and eventually for giving effect 

to a right to truth (finding) as a TJ concept.  

With this said, it may be difficult to argue for a broad application of this duty to investigate. When 

imposing a duty on the part of authorities in the former Yugoslavia to undertake police and judicial 

investigations into cases of disappearance, the PACE has stipulated that this duty be carried out 

‘through unconditional and effective co-operation between countries and entities’.4 This standard 

seems to set out the duty to investigate as applying solely as an inter-institutional duty rather than 

a duty towards victims of enforced disappearance and their families. The PACE further states that 

in fulfilling the duty to investigate the issue of missing persons in the former Yugoslavia, state 

authorities are required to disclose and exchange all relevant information on missing persons.5 The 

context and language used in this claim indicates – even if not fully explicitly – that the required 

disclosure of information imposes a duty to exchange information inter-institutionally rather than 

a duty to disclose information to victims and their families, confirming the limited inter-

institutional application of the imposed duty to investigate the fate of missing persons from the 

former Yugoslavia.  

This limited interpretation of the duty to unconditionally exchange information on the whereabouts 

of missing persons was further confirmed by the Council’s Commissioner for Human Rights in 

his statement to the effect that this duty should be pursued as a cooperative effort among states 

rather than via communication between the state and victims or the public.6 It would therefore 

seem that, when set as a standard deriving from the duty to investigate, the duty to unconditionally 

exchange information on the fate and whereabouts of missing persons represents an internal 

procedural standard for investigative processes regarding missing persons in the former 

Yugoslavia. At the same time, the context suggests that the duty to disclose information – even if 

only in an inter-institutional manner – can play a pivotal role in uncovering and disclosing the fate 

and whereabouts of missing persons.7 This may indicate the CoE’s implicit acknowledgment that 

a duty to investigate – even as a solely procedural standard – has the capacity to contribute to 

satisfying the need (and right) for the relatives and interested parties to know the truth about those 

who were forced into disappearance during the conflicts in the former Yugoslavia.   

With this said, sharing truth established at the inter-institutional level – if not legally regulated to 

specifically guarantee victims’ and other interested parties’ right to access such information – may 

fail to give effect to a right to the truth. The inter-institutional duty to investigate and to exchange 

relevant information on missing persons may be procedurally, politically, legally, or otherwise 

                                                   
4 CoE RES 1414, para 5. 
5 CoE RES 1414, para 7. 
6 CoE CHR ‘Positions on Post-War Justice and Durable Peace in the Former Yugoslavia’ (7 February 2012) CoE Doc 
CommDH/PositionPaper(2012)1, 5. See also PACE ‘Reconciliation and Political Dialogue between the Countries of 

the Former Yugoslavia’ (7 January 2011) CoE Doc 12461, paras 24–25. 
7 CoE RES 1414, para 7, together with paras 4, 5, 9, 14. The relevance of the inter-institutional exchange of information 

to establishing the fate and whereabouts of missing persons is confirmed in the observation of the Committee on 

Political Affairs and Democracy regarding joint cooperation between Serbia, BiH, and Croatia, monitored and guided 

by the ICMP and the ICRC. See CoE Doc 12461, para 23. 



155 
 

limited in its application to victims and interested parties. In order to establish a solid foundation 

for its recognition of a duty to disclose information and to investigate cases of missing persons so 

as to give effect to a fundamental right to the truth, the CoE should incorporate more detailed 

standards on guaranteeing a right, on the part of victims, their relatives and other concerned parties, 

to access information on investigative processes and their findings. Such standards should be 

aligned with the standardizations of the Disappearance Convention, which to my mind provides 

sufficiently detailed and clear regulation on procedural rights on the part of the families and 

representatives of missing persons, as well as other legitimately interested parties, to initiate and 

access investigative and judicial processes for solving cases of enforced disappearance.8 While the 

CoE has indicated such standards in its policies on the standing of and support for victims in 

criminal processes,9 it has not promoted these standards in the context of redressing victims and 

resolving the issue of missing persons in the former Yugoslavia.  

The PACE has regulated such standards to some extent. It has explicitly called on Yugoslav 

successor states to undertake legislative, but not institutional or procedural, reforms to enforce 

family members’ right to know what happened to their missing relatives.10 The PACE has called 

for the required reforms in this context to be pursued in accordance with the standards of IHL but 

has not yet stipulated that such reforms must align with the Disappearance Convention.11 The 

relevant IHL normative framework – i.e. articles 32–33 of Additional Protocol 1 to the Geneva 

Conventions – imposes a duty of exclusively inter-institutional exchange and disclosure of 

information within investigative processes.12 The PACE’s standard therefore does not impose a 

duty to guarantee the relatives of missing persons in the former Yugoslavia access to investigative 

processes or to information regarding such investigation. It instead confirms a more narrowly 

defined duty to investigate as requiring the inter-institutional exchange of information on missing 

persons and investigative processes alone. This may be because the PACE’s issuing of this 

standard in its policy on missing persons in the former Yugoslavia predates the Disappearance 

Convention. This may suggest that if the policy in question had been adopted in the post-

Convention period, the PACE would have reflected the approach taken in the Disappearance 

Convention. The PACE’s omission to adopt an updated policy on missing persons from the former 

Yugoslavia leaves such an argument on shaky ground.  

The CoE’s omission in this regard was perhaps remedied by the Commissioner for Human Rights 

of the CoE, who has implied a duty on the part of national authorities in the former Yugoslavia to 

enforce families’ and other interested parties’ access to investigative processes and to information 

on the results of these processes. This has been expressed in substantively implicit, vague terms. 

                                                   
8 See Chapter 1, Part 1.3.1.1. 
9 CoE Committee of Ministers ‘Recommendation No. R (85) 11 on the Position of the Victim in the Framework of 
Criminal Law and Procedure’ (28 June 1985) CoE Rec(85)11, paras 2–3, see also para 4. See also CoE Committee of 

Ministers ‘Recommendation Rec(2006)8 on Assistance to Crime Victims’ (14 June 2006) CoE Rec(2006)8, paras 5.1, 

6.1-6.5. 
10 CoE RES 1414, para 9. 
11 CoE RES 1414, para 9. 
12 See Chapter 1.  
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The Commissioner has confirmed that states have a duty to pursue efforts to investigate cases of 

disappearance, which duty should be fulfilled in accordance with the standards of IHL and the 

Disappearance Convention.13 The Commissioner was not explicit or clear about which specific 

standards of the Disappearance Convention he was referring to as measures of the duty to 

investigate. He was not clear on whether the fulfilment of this duty to implement the Convention’s 

standards on the duty to investigate required national authorities to abide by standards regulating 

a narrower definition of this duty, one that required only inter-institutional processes of obtaining 

or accessing information,14 or whether it instead required that national instances implement a 

broader range of standards, including standards related to obtaining and disclosing information 

from/to victims and other external interested parties.15 In the absence of an explicit exclusion of 

the latter standards in this context, and in view of the fact that the CoE’s documents on the standing 

and representation of victims cover a broader range of investigative duties, it is possible to argue 

that the CoE’s understanding of investigative duties and processes in post-conflict Yugoslavia 

indicates a duty on the part of successor societies of the former Yugoslavia to provide the families 

of missing persons with some degree of access to investigations and to information on those 

investigations. Disappointingly, the scope of procedural duties deriving from a duty to investigate 

on the part of former Yugoslav societies has not been explicitly updated in the PACE’s and the 

CoM’s policies.   

All this indicates that even though the CoE’s policies on reconciliation and missing persons in the 

former Yugoslavia recognize the need to investigate cases of disappearance as a pertinent truth-

finding mechanism for resolving the issue of missing persons, the CoE has stopped short of 

imposing a duty to investigate as a clear precondition for guaranteeing a right to the truth on the 

part of the families of missing persons from the Balkans.  

5.3  The duty to investigate in CoE policies on the post-conflict transition and integration of Serbia 

5.3.1  The duty to investigate as a standard for giving effect to a right to the truth in Serbia 

The PACE has explicitly recognized a duty on the part of the Serbian authorities to investigate (or 

to cooperate in investigating) the fate of missing persons as an accession commitment to the CoE.16 

The PACE and the Committees have clearly acknowledged the importance of undertaking prompt 

                                                   
13 CoE Doc CommDH/PositionPaper(2012)1, key recommendations; CoE CHR ‘Post-War Justice and Durable Peace 

in the Former Yugoslavia’ (CHR Policy Paper, Council of Europe Publishing 2012), 36. See also CoE Doc 

CommDH/PositionPaper(2012)1, collection of positions, 5. 
14 International Convention for the Protection of All Persons from Enforced Disappearance (adopted 20 December 

2006, entered into force 23 December 2010) UN Doc A/RES/61/177 (hereinafter ‘Disappearance Convention’), arts 

3, 10.2, 12. See also: arts 6.1(b)(iii), 19.  
15 Disappearance Convention, arts 18 and 20. See also: art 12.1. 
16 PACE ‘Situation in the Federal Republic of Yugoslavia’ (9 November 2000) CoE RES 1230, paras 15.8 and 15.10; 

PACE ‘Federal Republic of Yugoslavia’s Application for Membership of the Council of Europe’ (24 September 2002) 

CoE OPI 239, para 12(b), section on human rights; PACE ‘Functioning of Democratic Institutions in Serbia and 

Montenegro’ (20 September 2004) CoE Doc 10281, para 38; PACE ‘Honouring of Obligations and Commitments by 

Serbia’ (28 April 2009) CoE RES 1661, para 9.5. 
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investigation into the truth and taking responsibility for crimes committed during the conflicts.17 

The PACE has recognized undertaking prompt and unselective truth-finding processes as a 

standard for guaranteeing human rights18 in post-conflict Serbia and in territories under the 

jurisdiction of the Serbian Government. The Committee on Political Affairs and Democracy 

followed this by explicitly stating that pursuing ethnically unselective investigation into conflict-

related crimes and human rights violations19 is a precondition for reconciliation20 and for achieving 

peace and stability in Serbia, Kosovo and the region.21  

Nevertheless, the CoE has not explicitly recognized a duty to investigate as a minimum standard 

for giving effect to the right to the truth per se. Nevertheless, the wording of the CoE’s call for the 

Serbian authorities to investigate or to assist in investigating cases of disappearance mirror the 

wording used in the international normative framework for setting a duty to investigate as a 

minimum standard for giving effect to the right to the truth. The CoE has set out a duty on the part 

of the Serbian authorities to forensically and criminally investigate cases of missing persons as a 

crucial precondition for revealing not only the identity and responsibility of perpetrators and for 

pursuing perpetrator-oriented truth,22 but also for determining the fate and whereabouts of missing 

and killed persons and for pursuing victim-oriented truth.23 The Council’s monitoring of Serbia’s 

efforts to investigate and establish the fate, whereabouts, and identity of missing persons as a 

membership commitment indicates the Council’s acknowledgement of a duty on Serbia’s part to 

investigate cases of war-related disappearance as a standard for giving effect to a right to the truth, 

while nonetheless refraining from explicitly mentioning or positioning this duty as such a standard.  

5.3.2  The scope of Serbia’s duty to investigate  

5.3.2.1  The duty to investigate missing persons cases 

The CoE has called for the Serbian authorities to apply independent efforts to deal with the issue 

of missing persons. The CoE has explicitly urged Serbian authorities to ‘investigate the fate of 

Serbs and Kosovo Albanians who have disappeared’24 as a mechanism for dealing with the issue 

                                                   
17 PACE ‘Crisis in Kosovo and Situation in the Federal Republic of Yugoslavia’ (22 September 1998) CoE Doc 8204, 
paras 5 and 7; CoE OPI 239, para 12 at human rights section. 
18 CoE OPI 239, para 12, at human rights section. 
19 In this case, the reference was to the conflict in Kosovo specifically. However, the context makes clear that the 

responsibility for undertaking investigative efforts in Kosovo lies squarely with the Serbian authorities as the bearers 

of mandates in Kosovo at that particular time (i.e. 1998). At CoE Doc 8204, para 5. 
20 CoE Doc 8204, para 7. 
21 CoE Doc 8204, para 5; see also PACE ‘Honouring of Obligations and Commitments by Serbia’ (28 April 2009) 

CoE RES 1661, para 9.5.  
22 CoE Doc 10281, para 38. The PACE Committees have issued explicit calls to undertake investigations of human 

rights violations that are not specifically related to cases of disappearance but rather intended to ensure the 

accountability of alleged perpetrators. At PACE ‘Human Rights Violations in Kosovo’ (23 September 1998) CoE Doc 

8210, para 13.vi; CoE Doc 12813, para 20. 
23 CoE Doc 10281, para 38; CoE RES 1230, para 15.8. Implicit calls to investigate cases of disappearance for the 

purposes of revealing the fate and whereabouts of missing persons have also been issued through calls on the Serbian 

authorities to undertake all necessary measures and steps to uncover and disclose such information. At CoE RES 1230, 

para 15.10; PACE ‘Federal Republic of Yugoslavia – Recent Developments’ (23 January 2001) CoE RES 1237, para 

24.3.a; CoE Doc 8210, para 13.v. 
24 CoE RES 1230, para 15.8. 
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of missing persons. Consequently, the Council has set an explicit tone by acknowledging the need 

to establish the fate of missing persons as a duty on the part of the Serbian authorities.25 The scope 

and goals of this duty to autonomously investigate the issue of missing persons mirror the scope 

and goals of the duty to enforce a right to the truth as a fundamental right.26 This may indicate that 

the Council implicitly recognizes a duty on the part of the Serbian authorities to promptly 

investigate the fate and whereabouts of missing persons as a model for giving effect to a 

fundamental right to the truth.  

In more general terms, the CoE has implied a duty to investigate disappearance cases through 

calling on the Serbian authorities to take all necessary steps to locate and establish the fate of those 

who went missing during (or in relation to) the Yugoslav conflicts.27 The CoE has not explicitly 

called on the Serbian authorities to undertake investigative efforts per se in this context. It may be 

expected, however, that the necessary measures for establishing the fate of missing persons will 

include investigative measures, in which case the scope and goals of this rather implicit duty to 

investigate will also overlap with the scope of the right to the truth as a fundamental right. Even 

more, lack of clarity regarding the types of measures required of the Serbian authorities may 

suggest an intention on the part of the CoE to expand the scope and application of the duty to 

investigate disappearance cases to include other truth-finding measures. The vagueness 

surrounding this standard may have been intentional as a means of preventing Serbian authorities 

from avoiding fulfilling their duty to establish the fate and whereabouts of missing persons by 

citing their inability to pursue official investigations. This vagueness may also have been intended 

to allow for expansion of the scope of the measures ultimately required of Serbian authorities as 

part of their duty to resolve the issue of missing persons. In other words, the CoE may have 

indicated a duty on the part of the Serbian authorities to investigate the fate of missing persons as 

a minimum, but not exhaustive, procedural standard for giving effect to a right to the truth as a 

fundamental right on the part of the families of missing persons. 

The CoE has imposed investigative duties on the Serbian authorities that originate from other 

mandates. It has urged the authorities to fulfil their duty to investigate by fully cooperating with 

other national and international actors in their investigative efforts to resolve the issue of missing 

persons28 by allowing international humanitarian actors access to conduct investigations on the 

ground29 and by providing relevant information regarding the identity of detainees and the 

                                                   
25 The requirement that Serbia pursue investigations into enforced disappearances in relation to the Yugoslav wars has 

been imposed explicitly and clearly so as to indicate the extent of the pressure to do so. At PACE ‘Functioning of 

Democratic Institutions in Serbia and Montenegro’ (15 October 2004) CoE RES 1397, para 27; CoE Doc 8210, para 

13.v; PACE ‘Situation in the Federal Republic of Yugoslavia’ (9 November 2000) CoE RES 1230, paras 15.8 and 

15.10; CoE RES 1237, para 24.3.a. 
26 See Chapter 1. 
27 CoE RES 1230, para 15.10; CoE RES 1237, para 24.3.a. 
28 In this context, the Serbian authorities have been explicitly asked to cooperate with national and local authorities in 

the region or with international actors with mandates to investigate missing persons and other human rights violations 

in the region. At CoE RES 1661, para 9.5; CoE OPI 239, para 12 (section on domestic legislation and on human 

rights); CoE RES 1230, para 15.7; PACE ‘Federal Republic of Yugoslavia’s Application for Membership of the 

Council of Europe’ (10 September 2002) CoE Doc 9539, para 7; CoE Doc 10281, para 38. 
29 CoE Doc 10281, para 38. 
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locations of mass graves.30 This duty to cooperate in determining the fate and whereabouts of 

missing persons has been set as one of Serbia’s explicit (pre-)accession commitments to the CoE.31 

The CoE did not explicitly set this as a standard for satisfying a duty to investigate or as a standard 

for giving effect to a right to the truth. However, the context indicates that this standard requires 

cooperation from the Serbian authorities in forensic investigations into the fate of missing 

persons,32 implying a duty on the part of the Serbian authorities to contribute to non-criminal 

investigations into missing persons. In other words, the context indicates that Serbia’s duty to 

cooperate in international investigative efforts with regard to missing persons was intended to 

empower guarantees related to a fundamental right to the truth.  

5.3.2.2  The duty to investigate other war-related crimes and human rights violations 

The CoE has extended the Serbian authorities’ duty to investigate to cover cases of alleged human 

rights violations.33 The PACE explicitly instructed Serbia34 to ‘order prompt and impartial 

investigations into reports on human rights violations’ conducted in relation to the conflict in 

Kosovo. This is the only instance in which the Serbian authorities’ duty to independently 

investigate past crimes has been expanded to apply to a broader range of misconduct than enforced 

disappearance. Such a requirement is imposed not in the Council’s policies on Serbia’s transition 

and integration but rather in its policies on Kosovo’s transition.35 An expansion of Serbia’s 

autonomous duty to investigate all war-related crimes and human rights violations has not been 

further confirmed in the documents on Serbia’s post-conflict integration into the CoE even when 

addressing Serbian authorities’ duties regarding violations conducted in Kosovo. 

Instead, in its policies on Serbia’s post-conflict transition and integration, the CoE has called on 

the Serbian authorities to support and cooperate in establishing a regional TRC with the goal of 

‘establishing the facts about the war crimes and other serious human rights violations committed 

in the territory of the former Yugoslavia’.36 In other words, the Serbian authorities have been asked 

to contribute indirectly to truth finding regarding other war-related crimes and human rights 

violations by allowing or empowering restorative truth finding through the work of TRCs. The 

Council has explicitly recognized that the mandates and goals of a regional TRC, and the duty to 

support these mandates, are intended to establish common facts and the full truth about past 

violations in the region and to acknowledge the victims and victimhood associated with such 

                                                   
30 CoE RES 1397, para 27; CoE RES 1661, para 9.5; CoE OPI 239, para 12.b, in human rights section; CoE Doc 

10281, para 38. 
31 CoE RES 1661, para 9.5; CoE OPI 239, para 12.b, human rights section. 
32 CoE Doc 10281, para 38. 
33 CoE Doc 8210, para 13.vi; CoE Doc 8204, para 7, see together with paras 5–6; PACE ‘Inhuman Treatment of 

People and Illicit Trafficking in Human Organs in Kosovo’ (12 December 2010) CoE Doc AS/Jur(2010)46, para 21; 

PACE ‘Inhuman Treatment of People and Illicit Trafficking in Human Organs in Kosovo’ (7 January 2011) CoE Doc 

12462, para 21; PACE ‘Developments as Regards the Future Status of Kosovo’ (22 January 2008) CoE RES 1595, 
para 12; see together with PACE ‘Developments as Regards the Future Status of Kosovo’ (21 January 2008) CoE Doc 

11498, paras 4 and 17. 
34 CoE Doc 8210, para 13.vi. 
35 ibid; CoE Doc 8204, para 7, see together with paras 5–6; CoE Doc AS/Jur(2010)46, para 21; CoE Doc 12462, para 

21; CoE RES 1595, para 12, see together with CoE Doc 11498, paras 4 and 17. 
36 PACE ‘The Honouring of Obligations and Commitments by Serbia’ (9 January 2012) CoE Doc 12813, para 7. 
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violations,37 indicating that Serbia’s duty to cooperate in investigative TRC efforts has been 

primarily aimed at establishing restorative truth and justice.  

At the same time, the CoE has called on the Serbian authorities to cooperate and assist in the 

administration of the investigative mandates of international actors regarding war crimes and other 

war-related human rights violations conducted in Kosovo,38 where such investigations were meant 

‘to ensure that the truth is ascertained and the culprits clearly identified and called to account for 

their acts’.39 The context indicates that allowing international organizations access to investigate 

alleged war crimes and human rights violations in Kosovo was intended as a means of establishing 

accountability and efforts to establish peace and security in Kosovo and the region40 and of 

guaranteeing the non-repetition of past violations. It seems that Serbia’s duty to cooperate with the 

investigative efforts of international humanitarian actors in Kosovo has been primarily aimed at 

establishing retributive truth and justice, which may eventually contribute to establishing 

restorative truth and justice. This duty on the part of the Serbian authorities has only been implied 

in the Council’s policies regarding the Kosovo conflict and post-conflict transition and has not 

been confirmed as a duty on the part of the Serbian authorities in those of the Council’s policies 

that specifically assess Serbia’s post-conflict transition and its membership obligations to the CoE.  

Overall, it seems that the Council has implicitly promoted Serbia’s duty to contribute to the 

investigative efforts of other actors as a precondition for unveiling the truth about Kosovo’s, 

Serbia’s, and the region’s violent past and as an ultimate precondition for giving effect to a right 

to truth (finding) as a TJ concept.  

5.3.2.3  The duty to pursue judicial and criminal investigations 

The CoE has suggested that in aiming to establish prompt post-conflict justice and truth, the 

Serbian authorities’ duty to investigate gross violations of human rights should incorporate 

different models of investigation and should lead to identifying victims and perpetrators of war-

related violations.41 The context suggests, although vaguely, that a duty to investigate for the 

purposes of establishing restorative truth and justice should culminate in a duty to investigate for 

the purposes of establishing accountability and retributive justice.42 The Monitoring Committee 

has indicated that pursuing criminal investigations into those responsible for enforced 

disappearances and subsequent killings is a standard, applicable to Serbia, for solving the issue of 

                                                   
37 ibid, para 7. 
38 PACE ‘Crisis in Kosovo and Situation in the Federal Republic of Yugoslavia’ (24 September 1998) CoE REC 1384, 

para 2; CoE Doc 8204, paras 7 and 22; CoE Doc 8210, para 13.iii, together with para 8; PACE ‘Latest Developments 

in the Federal Republic of Yugoslavia and the Situation in Kosovo’ (21 April 1998) CoE Doc 8082, para 42. 
39 CoE Doc AS/Jur(2010)46, para 21; CoE Doc 12462, para 21. 
40 CoE Doc 8204, para 7, see together with paras 5–6. See also: CoE Doc 8210, para 13; CoE Doc AS/Jur(2010)46, 
para 21; CoE Doc 12462, para 21. 
41 The CoE has, for example, shown concern about Serbia’s failure to pursue criminal investigations aimed at 

identifying and punishing perpetrators and has described criminal investigations as a needed follow up to forensic 

investigations leading to identifying the victims of disappearance and murder. See together CoE Doc 10281, para 38; 

CoE RES 1397, para 26. 
42 ibid. 
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missing persons.43 In addition to these crimes, the Council also expects the Serbian authorities to 

pursue criminal investigations into war crimes, crimes against humanity, genocide and other war-

related crimes.44  

In order to promptly conduct criminal investigations into the violent past of Serbia and the region, 

the CoE has called on the Serbian authorities to strengthen their domestic capacities to investigate 

war crimes, especially through reforming and strengthening the capacity of the Interior Ministry’s 

War Crimes Investigation Service.45 With this, the Council has indicated that pursuing systemic 

reform is a valuable precondition for achieving the prompt and effective fulfilment of a duty to 

investigate in Serbia, and therefore that satisfying the need for the truth, if only retributive truth, 

should be a goal when pursuing contemporary TJ processes. 

In addition to their duty to undertake autonomous criminal investigations, the Serbian authorities 

have been called on to contribute to international criminal investigations and prosecutions for war-

related crimes and human rights violations.46 The Council has consistently called on the Serbian 

authorities to cooperate in administering the ICTY’s investigative mandates47 by searching for, 

arresting, and extraditing fugitives to the Tribunal.48 This aspect of Serbia’s duty to cooperate with 

the ICTY has been the most prevalent within CoE policies on Serbia’s post-conflict transition. 

With this said, it has primarily been considered an aspect of Serbia’s duty to cooperate in executing 

the Tribunal’s prosecutorial (rather than its investigative) mandate.49 At the same time, the CoE 

has explicitly called for the Serbian authorities to preserve any official domestic documents,50 

                                                   
43 The call for the Serbian authorities to undertake criminal investigations into those responsible for these crimes and 

to accept accountability is issued in the section on missing persons and mass graves, suggesting that criminal 

investigations are a standard for dealing with the issue of missing persons and mass graves. See CoE Doc 10281, para 

38. 
44 CoE Doc 12813, para 20; CoE RES 1397, para 26; CoE Doc 10281, para 34; CoE OPI 239, para 12.f (in standards 

on domestic legislation). 
45 PACE ‘Honouring of Obligations and Commitments by Serbia’ (14 September 2008) CoE Doc 11701. Similar 

standards of reform have been insisted on for strengthening the capacity of the War Crimes Prosecutor, the Special 

War Crimes Chamber, and the Belgrade Court. These reforms are primarily relevant to fulfilling Serbia’s duty to fight 
impunity for war-related crimes and human rights violations, however. These standards will therefore be elaborated 

on in Chapter 6. At CoE RES 1661, paras 10 and 13.1. 
46 CoE RES 1661, para 12.2; CoE OPI 239, para 12; PACE ‘Federal Republic of Yugoslavia – Recent Developments’ 

(20 January 2001) CoE Doc 8928, para 35. 
47 The investigative mandate of the ICTY was a step that preceded administering the Tribunal’s prosecutorial mandate 

and can therefore be considered part of the latter. In this study, the term ‘investigative mandate of the ICTY’ picks out 

the activities and efforts that the ICTY’s bodies have undertaken outside the courtroom to establish factual information 

about past misconduct. Efforts to establish facts about misconduct pursued during the trial phase will be considered 

processes of administering the Tribunal’s prosecutorial mandates. The line between these mandates remains blurry at 

best. As a result, there may be some overlap regarding the efforts and actions that fall within each of these mandates 

in the text. 
48 CoE OPI 239, para 12 (in human rights section); CoE RES 1661, para 12.1; CoE Doc 12813, para 17; CoE RES 
1397, para 26; PACE ‘Honouring of Obligations and Commitments by Serbia’ (17 December 2010) CoE Doc 

AS/Mon(2010)34 rev., para 11;  PACE ‘Honouring of Obligations and Commitments by the Republic of Serbia’ (18 

March 2008) CoE Doc AS/Mon(2008)07 rev., paras 188–95; CoE Doc 11701, paras 177-181; CoE Doc 9539, 

Amendment F, see also para 22; CoE REC 1403, para 8; Res 1146(1998), para 12. 
49 ibid. 
50 CoE RES 1661; Doc 8928 Report; CoE Doc 9539, Amendment F. 
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archives, or other evidence of criminal acts that might be useful to the Tribunal51 and to make them 

available to the Tribunal forthwith.52 Unlike the standard for arresting fugitives, the CoE has 

explicitly set this duty to ensure the protection of and the Tribunal’s access to documents and 

archives as a standard for executing the Tribunal’s investigative mandate,53 indicating a duty on 

Serbia’s part to cooperate with the Tribunal in its investigative processes.  

Together with calling for the ICTY to be given access to domestic documents, the CoE also urged 

Serbian authorities to ensure the protection of and the ICTY’s access to witnesses54 as another 

element of Serbia’s duty to cooperate with the Tribunal. This element of the duty to cooperate in 

the administration of the Tribunal’s mandates has not been explicitly linked as an element of the 

execution of the Tribunal’s investigative mandate.55 Instead, witness protection in war crimes 

prosecutions has been explicitly set as ‘a cornerstone for justice and reconciliation in the 

Balkans’,56 possibly indicating that the duty to provide witness protection is considered relevant 

to the prosecutorial phase of justice delivery in the region. The vagueness of the context in which 

this standard was imposed and the Council’s recognition of the role of witnesses and their stories 

in shaping a case for prosecution may have left room for different interpretations of the relevance 

of this standard to the administration of the Tribunal’s investigative mandate.   

Serbia’s duty to cooperate with the ICTY’s investigative mandates has been recognized as a 

standard for pursuing the effective post-conflict protection of human rights57 and for 

acknowledging victimhood, and as a step towards pursuing justice for ‘victims of crimes 

committed during the wars on the territory of the former Yugoslavia’.58 It may be argued that the 

obligation that Serbia cooperate with the investigative mandates of the ICTY has been imposed as 

a standard for pursuing victim-oriented and contemporary TJ processes in post-conflict Serbia, and 

potentially as a standard for giving effect to a right to the truth as a human right.  

5.4  The duty to investigate in CoE policies on the post-conflict transition and integration of 

Kosovo  

5.4.1  The duty to investigate as a standard for giving effect to the right to the truth in Kosovo 

The Committee on Political Affairs and Democracy has explicitly stipulated that investigating war 

crimes, in particular enforced disappearances and abductions, represents a decisive factor in 

                                                   
51 CoE Doc 8928, para 35; CoE Doc 9539, para 24. 
52 CoE RES 1661, para 12.2; CoE OPI 239, para 12.a (human rights section); CoE Doc 10281, para 36; CoE Doc 

11701, para 177; CoE Doc 9539, Amendment F, see also para 24; PACE ‘Crisis in Kosovo and Situation in the Federal 

Republic of Yugoslavia’ (28 April 1999) CoE REC 1403, para 8; CoE RES 1237, para 13. 
53 CoE Doc 8928, para 35; CoE RES 1661, para 12.2.  
54 CoE OPI 239, para 12.a (human rights section); CoE Doc 10281, para 36; CoE Doc 9539, para 23, see also 

Amendment F. 
55 It has been set as a standard for executing ICTY’s mandates without specifying which aspect of the Tribunal’s 

mandates this standard applies to. At CoE Doc 9539, Amendment F. 
56 CoE Doc 12813, para 22; CoE Doc 10281, para 33; PACE ‘The Honouring of Obligations and Commitments by 

Serbia’ (25 January 2012) CoE RES 1858, para 4.3. 
57 CoE OPI 239, para 12.a (human rights section). 
58 CoE RES 1397, para 9; CoE Doc 10281, para 66; CoE Doc 12813, para 17. 
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establishing and maintaining stability in Kosovo.59 The PACE has further confirmed that 

investigating and prosecuting war-related violations of human rights, in particular human and 

organ trafficking and the subsequent enforced disappearances in Kosovo, is vital to pursuing 

reconciliation60 in Kosovo and in the region.  

In this context, the CoE has again fallen short of explicitly imposing a duty to investigate as a 

standard for giving effect to a right to the truth per se. Nevertheless, it does recognize such a duty 

as a determining factor in pursuing justice, truth, reconciliation, and peace in Kosovo and in the 

region. In its most vague indications, the CoE has noted the inefficiency of investigative processes 

on war-related crimes in Kosovo.61 With this in mind, the CoE has acknowledged mandates and 

has implied a duty on the part of both national and international authorities in Kosovo to investigate 

enforced disappearances and other war-related human rights violations in the Kosovo conflict.62 

In a somewhat stricter tone, the CoE has explicitly invited or called upon mandate holders in 

Kosovo to pursue independent investigations and to cooperate with other mandate holders in 

investigating processes.63 Such a duty to investigate war-related crimes and human rights 

violations in Kosovo was intended to establish the truth64 and to deliver criminal justice for past 

misconduct related to enforced disappearances, inhuman treatment, and organ trafficking in war-

torn Kosovo.65  

                                                   
59 PACE ‘Crisis in Kosovo and Situation in the Federal Republic of Yugoslavia’ (24 September 1998) CoE REC 1384, 

para 2; see also PACE ‘The Situation in Kosovo and the Role of the Council of Europe’ (7 January 2013) CoE Doc 
13088, para 62. 
60 PACE ‘Transparency and Openness in European Institutions’ (23 June 2016) CoE RES 2094, para 3. 
61 PACE ‘The Situation in Kosovo and the Role of the Council of Europe’ (8 January 2016) CoE Doc 13939, paras 

65–66. 
62 The CoE has recognized investigative mandates covering crimes committed in the context of the Kosovo conflict 

on the part of both Serbian and Kosovar authorities and has recognized both as primary duty-bearers when it comes 

to sustaining stability in Kosovo. Where a willingness or capacity to administer these mandates has been lacking, the 

CoE has recognized the relevance (and in this case the prevalence) of international investigative mandates. For more 

on the investigative mandates and duties of the Serbian and Kosovar authorities, see: CoE Doc 8204, paras 5–7, 

Explanatory Memorandum; CoE Doc 13088, paras 62–63 in particular; CoE RES 2094, paras 7.1.3, 7.2.6 and 11.2. 

For more on the investigative mandates and duties of the international presence in Kosovo, see: CoE Doc 8204, paras 
5–7, Explanatory memorandum; CoE Doc 13939, paras 65–66. 
63 The most explicit recognition of a duty to investigate cases of enforced disappearances and other crimes or human 

rights violations in Kosovo has occurred in the context of the duties held by the Kosovar authorities and the Albanian 

authorities, who have been called on to conduct independent serious investigations into the truth about past crimes 

and to cooperate with the Serbian and the European/international authorities (i.e. EULEX and UNMIK) in their 

investigative processes. The CoE has called on both the Serbian authorities and armed opposition groups in Kosovo 

to allow immediate and unhindered access to all areas in Kosovo for the conducting of investigations by international 

actors. Finally, the international authorities have been called on to persevere with or improve their investigative 

processes and to assist the Serbian and Kosovar authorities with their independent investigations. For more details, 

see: PACE ‘Investigation of Allegations of Inhuman Treatment of People and Illicit Trafficking in Human Organs in 

Kosovo’ (25 January 2011) CoE RES 1782, paras 12, 17, 18, 19.2, 19.4.2–19.4.3, 19.5.3, 19.6, 19.7.1. See also: CoE 

Doc 13939, para 66; CoE RES 2094, paras 7.2.6 and 11.2; CoE Doc 11498, paras 4 and 17;  PACE ‘The Situation in 
Kosovo and the Role of the Council of Europe’ (22 June 2010) CoE RES 1739, paras 14.1 and 14.8.6; PACE ‘The 

Situation in Kosovo and the Role of the Council of Europe’ (22 January 2013) CoE RES 1912, para 9.5.2, see also 

para 10.2; CoE Doc 8210, paras 8 and 13.iii on standards for the Serb forces in Kosovo, and paras 14.iii and 14.iv on 

standards for the Kosovar leaders. 
64 CoE RES 1782, para 19.5.3, see together with paras 19.2.1, 19.5.1 and 19.6.1. 
65 ibid, para 19.5.3, see together with paras 19.2.1, 19.5.1 and 19.6.1; CoE RES 1595, para 12. 
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Overall, the CoE has implied the existence of a duty to investigate crimes related to the Kosovo 

conflict as a standard for giving effect to a right to truth (finding) as a TJ concept, without explicitly 

associating it with giving effect to a right to the truth per se.  

5.4.2  The scope of the duty to investigate the violent past of the people in Kosovo 

5.4.2.1  The duty to investigate war crimes and gross violations of human rights 

In the most general context, the CoE has urged that enforced disappearances66 and other war-

related crimes that occurred in the context of the Kosovo conflict be investigated and prosecuted.67 

Even though the Council has not explicitly required criminal investigations in this context, it has 

linked its calls for investigation to calls for prosecution. The Council has implied that imposing a 

duty to investigate in this context is aimed at achieving the delivery of retributive justice rather 

than victim-oriented truth. This indicates that the Council has primarily urged criminal 

investigations in this context rather than forensic investigations to determine the fate of war victims 

in Kosovo. The Council expanded the scope of the duty to investigate and to prosecute, however, 

by adding a restorative human rights dimension to this duty. The CoE urged mandate holders in 

Kosovo to ensure that war-related human rights violations are investigated and prosecuted, and it 

further elaborated on the importance of such investigations for the pursuit of victim-oriented 

justice-delivery processes.68 This indicates that the CoE has urged the pursuit of criminal 

investigations into Kosovo’s violent past while aiming to deliver both retributive and restorative 

post-conflict justice in Kosovo.  

A more advanced conception of the scope of the duty to investigate has been promoted by the 

CoE’s calls to investigate and prosecute war-related human rights violations in Kosovo with the 

explicitly broader aim of fostering both justice delivery and truth finding.69 The CoE issued two 

types of call in this context. On the one hand, the CoE clearly called for criminal- and perpetrator-

oriented investigations aimed at prosecuting perpetrators.70 On the other hand, the CoE has not 

been explicitly clear regarding the types of investigations that are required. In this context, the CoE 

called on local bearers of investigative mandates in Kosovo to cooperate with international 

investigative actors and mandates, where the latter were recognized and entitled to pursue criminal 

investigations and prosecutions in Kosovo.71 The context thus indicates that here again the CoE 

has recommended the pursuit of criminal investigations into crimes and violations that occurred 

in relation to the Kosovo conflict. In both calls to investigative action, however, the Council has 

                                                   
66 ibid, para 19.2. 
67 CoE RES 1739, paras 14.1 and 14.8.6; CoE RES 1912, para 9.5.2; CoE RES 2094, para 7.2.6. 
68 CoE Doc 13939, paras 65–66; CoE Doc 11498, paras 4 and 17. 
69 CoE RES 1595, para 12; CoE RES 1782, paras 19.5.1–19.5.2, and 19.6. 
70 CoE RES 1595, para 12. 
71 The CoE urged local authorities in Kosovo to cooperate with EULEX (where EULEX has been recognized in the 

CoE’s Reports on Kosovo’s post-conflict transition as having substantive and vital mandates and a role to play in 

criminal investigations) and to prosecute perpetrators in efforts to guarantee access to justice in Kosovo. At CoE RES 

1782, paras 19.5.1–19.5.2 and 19.6; see together with: CoE Doc 12462, para 7; CoE Doc AS/Jur(2010)46, para 7; 

CoE Doc 13088, para 62; CoE Doc 13939, para 62; 
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called for investigations aimed at delivering both perpetrator-oriented and victim-oriented truths 

and justice.72  

By establishing the need to foster truth as an explicit goal of investigative processes in Kosovo, 

the CoE has implied a duty to investigate as a standard for giving effect to a right to truth (finding), 

at least as a TJ concept in Kosovo. 

5.4.2.2  The duty to investigate cases of missing persons 

In more specific terms, the CoE has called on authorities and mandate holders in Kosovo to 

undertake and improve investigations specifically directed towards cases of disappearance,73 with 

the aim of exhuming, identifying, and returning the bodies of missing persons to their families,74 

and to determine the fate75 of those who went missing in the context of the Kosovo conflict. By 

imposing a duty to investigate, aimed explicitly at uncovering and disclosing the fate of missing 

persons so as to redress the pain and suffering of their relatives, the CoE has implicitly promoted 

a duty to investigate as a standard and precondition for giving effect to a right to the truth as a 

fundamental right. The CoE has not been explicit about what modes of investigation should be 

pursued when establishing the fate of missing persons. The context suggests that the investigations 

considered necessary for establishing the fate of missing persons are primarily fact-finding and 

forensic ones,76 and as such they should primarily be directed towards establishing factual and 

victim-oriented truths about the issue of missing persons.77  

This does not preclude the possibility of such investigations’ also incorporating elements of 

criminal investigations, as the PACE has explicitly recognized a duty to investigate the crime of 

enforced disappearances.78 This explicit characterization of the act to be investigated as a crime 

may implicitly require the pursuit of criminal investigations. This has been confirmed by the 

Committee on Political Affairs and Democracy, which has explicitly recognized efforts to 

criminally investigate ‘alleged crimes identified by the 2010 report of Mr. Dick Marty [on 

Kosovo]’,79 where the latter acknowledged and urged actions concerning past misconduct which 

resulted in enforced disappearances in Kosovo.80 In these cases, the need to criminally investigate 

cases of enforced disappearance has been primarily set out as a duty oriented towards delivering 

retributive justice, with possible implications for establishing restorative justice.  

                                                   
72 CoE Doc 12462, para 21, see together with para 19–20; CoE Doc AS/Jur(2010)46, paras 19–21; CoE Doc 13088, 

para 62; CoE Doc 13939, paras 62–66. 
73 CoE Doc 13088, para 62; CoE Doc AS/Jur(2010)46, para 14; confirmed at CoE Doc 12462, para 14. 
74 CoE Doc 13088, para 62. 
75 CoE Doc AS/Jur(2010)46, para 14, confirmed at CoE Doc 12462, para 14. 
76 One model of investigation outside criminal investigation which has been especially promoted in the CoE’s policies 

on Kosovo’s post-conflict transition is investigation through exhumation (i.e. excavations). At CoE Doc 
AS/Jur(2010)46, para 14; confirmed at CoE Doc 12462, para 14; CoE RES 1782, para 17. 
77 CoE RES 1595, para 12; CoE Doc AS/Jur(2010)46, paras 14–15; CoE RES 1782, paras 17–18; CoE Doc 13088, 

para 62. 
78 CoE RES 1782, para 19.2.1. 
79 CoE Doc 13939, para 65. 
80 CoE Doc AS/Jur(2010)46, especially paras 137–140. Looking at the whole document can be beneficial here. 
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All this indicates that the Council’s policies on Kosovo’s post-conflict transition set establishing 

the truth about the fate of missing persons and delivering victim-oriented truth as the primary 

purpose of a duty to investigate conflict-related disappearances. The delivery of restorative truth 

can and should then be used to deliver restorative justice and to guarantee the families of missing 

persons a right to the truth. The CoE has also implied that such investigations can and should 

further contribute to establishing retributive truth about Kosovo’s violent past so as to lead to 

delivering retributive justice within Kosovo’s transition processes. The CoE has been resolute that 

pursuing effective and prompt investigations in post-conflict Kosovo should aim to foster both 

truth81 and justice,82 as both were deemed important for TJ processes in the region. The CoE has 

imposed a duty to investigate in Kosovo as requiring the pursuit of both criminal and non-criminal 

investigations into enforced disappearances and as involving the pursuit of primarily criminal 

investigations into other war-related crimes and human rights violations. With this said, the CoE 

has not explicitly promoted a duty to investigate as a standard for guaranteeing a right to the truth 

in Kosovo. Instead, it has set this duty as a standard for post-conflict truth finding and for enabling 

victims’ families to know the truth. This indicates that the Council has implicitly recognized that 

fulfilling a duty to investigate is a necessary precondition for giving effect to a right to the truth in 

Kosovo both as a TJ concept and as a fundamental right.   

5.5  The duty to investigate in CoE policies on the post-conflict transition and integration of BiH 

5.5.1  The duty to investigate as a standard for giving effect to the right to the truth in BiH 

Unlike the solid approach to imposing a duty to investigate the fate of missing Serbs and Kosovar 

Albanians, the CoE’s approach to setting a duty to investigate as a category for guaranteeing a 

right to the truth for victims of the Bosnian wars has been less obligatory.  

In its seemingly explicit recognition of a duty to investigate as a standard for giving effect to a 

right to the truth, the CoE has acknowledged that a duty to investigate cases of disappearance has 

already been imposed on the BiH by the BiH’s Human Rights Chamber (HRCBiH).83 The CoE 

has provided no explicit support for this ruling by the HRCBiH84 and in this context has not clearly 

imposed this obligation to investigate cases of disappearance as a standard for Bosnia in its 

transition and integration processes. Instead, the Council has urged the Bosnian authorities to do 

their utmost to alleviate the pain of the relatives of missing persons,85 including by clarifying the 

fate and whereabouts of missing persons.86 To achieve this, the CoE has acknowledged the need 

to unify (at the state level) and depoliticize the process of recovering and identifying the remains 

                                                   
81 CoE RES 1595, para 12. See also CoE RES 1782, para 19.6 (see also para 19.5.3); CoE Doc AS/Jur(2010)46, para 

14. 
82 CoE RES 1595, para 12. See also: CoE RES 1739, paras 14.1 and 14.8.6; CoE RES 1912, para 9.5.2. 
83 PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (15 September 2008) CoE Doc 
11700, para 160. See also PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (4 June 

2004) CoE Doc 10200, paras 33–39. 
84 CoE Doc 11700, para 160. 
85 PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (23 June 2004) CoE RES 1383, 

para 14. 
86 CoE Doc 10200, para 33. 
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of missing persons in BiH, where such depoliticization is aimed at limiting discrimination based 

on the victims’ ethnicity, religion, or nationality when searching for missing persons.87 The CoE 

has urged the Bosnian authorities to pursue both the legislative88 and the institutional unification89 

of their investigative mandates and efforts, indicating its most explicit acknowledgment of the 

importance of contemporary TJ processes for satisfying the need for truth on the part of victims 

and their families. 

The CoE has explicitly supported the adoption of a Law on Missing Persons in BiH90 as a valuable 

measure in pursuing the legislative unification of investigative efforts in BiH. This law guarantees 

the families of missing persons in BiH a right to know the fate of their missing relatives and 

imposes a state duty to provide these beneficiaries with answers.91 The Law imposes a duty to 

unselectively and equally92 investigate cases of missing persons. The CoE has recognized this 

range of duties and guarantees regulated in the Law on Missing Persons in BiH and has expressed 

its belief that the law ‘will bring more rights to family members of the missing, and the government 

will need to establish funds for them’.93 The Council’s explicit support of this law implies its 

recognition of a duty on the part of the Bosnian authorities to investigate as a precondition for 

giving effect to a fundamental right to the truth. 

5.5.2  The scope of Bosnia’s duty to investigate 

5.5.2.1  The duty to investigate cases of missing persons 

The CoE has been overly quiet regarding the types of efforts, mandates, and goals that the 

authorities in BiH are expected to pursue in order to investigate the fate of missing persons, to 

alleviate the pain of their relatives, and to satisfy the implicitly recognized duty to investigate 

missing person cases in BiH. Occasionally, the Council has indicated its support for the already 

underway domestic initiative to establish a Missing Persons Institute as a state-level institution ‘to 

improve the process of tracing missing persons and expedite identification of mortal remains’.94 It 

has urged the Bosnian authorities to further support this Institute,95 confirming the need to pursue 

institutional reform and unification as a precondition for resolving the issue of missing persons in 

BiH. 

                                                   
87 CoE Doc 10200, para 11, see together with paras 9–10. 
88 CoE Doc 11700, para 158; CoE RES 1383, para 14; CoE Doc 10200, para 11. 
89 CoE Doc 10200, para 11; CoE Doc 11700, para 158. 
90 CoE Doc 11700, para 158; CoE RES 1383, para 14; CoE Doc 10200, para 11. 
91 Law on Missing Persons, official citation: Zakon o nestalim osobama, Sluzbeni glasnik Bosne I Hercegovine, Broj 
50, Godina VIII, 9 Novembra 2004, art 5, see together with arts 4 and 6.  
92 A missing person in the context of the guarantees provided in this law ‘is a[ny] person about whom his family has 

no information and/or is reported missing on the basis of reliable information as a consequence of the armed conflict 

that happened on the territory of the former SFRY. The Law applies to persons who disappeared in the period from 
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Persons (n 91) arts 1 and 2, see together with art 4 and 6. The unselective applicability of the given law has been 
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93 CoE Doc 10200, para 11. 
94 CoE Doc 11700, para 158. More on the history of the initiative can be found at: CoE Doc 10200, para 11. 
95 CoE Doc 11700, para 158. 
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The Council has also called on the Bosnian authorities to cooperate with case-specific inquiry 

commissions with mandates to investigate individual96 and collective97 cases of disappearance. 

The mandate of these commissions is to establish the truth about the violent past of the country98 

and to uncover the fate and whereabouts of missing persons.99 The CoE has not explicitly 

recognized the relevance of the mandates of these commissions to give effect to a right to the truth. 

This has been done by the Bosnian Human Rights Chamber instead.100 Nevertheless, the Council’s 

Monitoring Committee has explicitly acknowledged and supported these mandates and their 

central role in ‘establishing the truth and […] fostering reconciliation’101 in Bosnia. Based on this 

acknowledgment, the Council has underscored its request that the Bosnian authorities cooperate 

with these Commissions in administering the latter’s mandates.102 Such cooperation and support 

should primarily limit political obstacles to the Commissions’ work and should provide financial 

support103 for ensuring the prompt administration of their mandates. This cooperation should 

further enable inquiry commissions to access the official documents of the governing authorities104 

and to access information105 relevant to determining the fate and whereabouts of missing persons 

in BiH. The CoE’s insistence on the support and cooperation of the Bosnian authorities regarding 

these case-specific inquiry commissions106 can be interpreted as having been aimed at contributing 

to satisfying a right to the truth on the part of the families of missing persons107 and to satisfying 

peoples’ need for truth and truth finding as a TJ concept.108 

5.5.2.2  The duty to investigate other war-related crimes and violations of human rights  

The CoE has not explicitly recognized that the duty to investigate should apply to all war-related 

crimes committed during the Bosnian war. Instead, the CoE has noted the existence of a domestic 

initiative to establish a TRC in response to ‘the need for a single and widely accepted truth about 

what happened during the armed conflict in Bosnia and Herzegovina’.109 The establishment of a 

TRC has been described as an ‘alternative route to war crimes prosecutions’.110 This may suggest 

that the TRC’s (potential) truth-finding mandate encompasses the capacity to facilitate both 

restorative and retributive truth finding about all war-related crimes conducted during the Bosnian 

                                                   
96 For example, the Palic Commission was established to investigate the disappearance of Mr. Avdo Palic in particular. 

More information on this Commission is provided at CoE Doc 11700, at paras 160 and 161. 
97 For example, the Srebrenica Commission was established to investigate the mass disappearance of people in the 
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98 CoE Doc 10200, para 39. 
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conflict. This would be misguided, however, as the Council has simultaneously noted the concern, 

on the part of the international community, that such a mandate would overlap with the mandates 

of the ICTY.111 Hence, the CoE has noted the request that the mandate of a potential TRC be 

limited to reconciliation issues112 and to instituting restorative justice in BiH. The CoE has not 

given its own opinion on this limitation of the mandate of the TRC. Instead, it has acknowledged 

the TRC’s potential to contribute to the democratic development of BiH113 while nonetheless 

refraining from confirming the TRC’s potential to contribute to establishing the truth about 

Bosnia’s past.114 This indicates that the CoE recognizes the importance of TRCs and their mandate 

to pursue contemporary TJ processes but has not acknowledged this potential as a standard for 

pursuing contemporary TJ processes.  

5.5.2.3  The duty to investigate judicially 

In its policies on Bosnia’s transition and integration, the CoE has implied that judicial bodies with 

mandates to assess human rights violations can play a role in establishing the truth about missing 

persons in BiH. The CoE has acknowledged adjudications of the Human Rights Chamber for BiH 

in which the Chamber imposed a duty on the part of the Bosnian authorities to investigate cases 

of missing persons and to reveal the truth about their fate and whereabouts so as to alleviate the 

pain of the families of those who went missing in the context of the conflicts in BiH.115 The CoE 

has not explicitly supported this duty, imposed by the HRCBiH, as a standard for giving effect to 

family members’ right to know. It is possible to argue that the Council’s thorough consideration 

of the HRCBiH’s deliberations and its indirect confirmation of the standards imposed by these 

deliberations116 indicates its acknowledgment of the HRCBiH’s contribution to enforcing truth 

finding with regards to missing persons in BiH and to empowering a right to know on the part of 

the families of missing persons.  

In more direct efforts to promote the work and mandates of the justice system in post-conflict truth 

finding and the ultimate empowerment of a right to truth, the CoE has required that the Bosnian 

authorities undertake measures to empower and support judicial systems in the country in an effort 

to ensure the independent and objective (criminal) investigation and prosecution of war-related 

crimes in BiH,117 implying that the expeditious application of judicial mandates is necessary for 

pursuing prompt truth finding in BiH – even if limited to a retributive scope. However, the CoE 

                                                   
111 ibid, paras 164–165. 
112 ibid, paras 164–165. 
113 PACE ‘Constitutional Reform in Bosnia and Herzegovina’ (29 June 2006) CoE RES 1513, para 23. 
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has not clearly set out this duty to criminally investigate as a standard for giving effect to a right 

to the truth per se. Instead, it has set it out as a precondition for holding perpetrators of war crimes 

accountable for their deeds118 and as a standard for reforming the rule of law system and 

administering justice in BiH.119 The CoE has required that Bosnian authorities judicially 

(criminally) investigate war-related crimes as a justice-oriented120 duty rather than a truth-oriented 

duty. It has made no explicit correlation between the duty and efforts to criminally investigate war-

related crimes and the goal of establishing the truth about war-related victimhood and the criminal 

past of Bosnian society.  

The CoE can be interpreted as having promoted – although in a highly vague manner – a restorative 

approach to delivering retributive justice in BiH by implying that criminal investigations in BiH 

contribute to establishing the truth about war-related victimhood in Bosnia, even though their main 

intent is to provide perpetrator-focused results.121 This has been accomplished by encouraging and 

urging efforts to pursue judicial criminal investigations into war crimes against at least 7,000 

people.122 While encouraging such investigative efforts, the CoE has emphasized the need to 

redress and resolve the events that led to war crimes against 7,000 people. The way in which the 

CoE has formulated this encouragement may indicate that it promotes the goal of using criminal 

judicial investigations into war crimes in BiH to establish victim-oriented truth about BiH’s 

criminal past, which can then lead to establishing the accountability of perpetrators. In line with 

this, the CoE has acknowledged that judicial instances, including their criminal division(s), should 

investigate cases of disappearance.123 With, this, the CoE has promoted a victim-oriented but 

perpetrator-focused judicial duty to investigate war-related crimes in BiH. This may indicate an 

implied retributive duty to investigate as a model for satisfying a fundamental right to the truth 

and a right to truth finding as a TJ concept. 

The Council further noted (but did not confirm) that post-conflict truth finding in BiH required 

allowing the international community access to administer investigative mandates throughout the 

country.124 The CoE only confirmed that BiH is subject to obligations deriving from the ICTY’s 

Statute ‘to cooperate with the Tribunal in both the investigation and the prosecution of persons 

accused of committing serious violations of international humanitarian law lying with the 

Tribunal’s jurisdiction’.125 Such a commitment to cooperate with the ICTY was explicitly 

recognized as one of BiH’s membership commitments to the CoE.126  
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The CoE explicitly called for the Bosnian authorities and political actors to cooperate at the intra- 

and inter-state level in the search for fugitives of the ICTY127 so that justice could be served. This 

standard was not explicitly recognized as a standard arising from a duty on the part of the Bosnian 

authorities to investigate past harms in order to establish truth about the past. Instead, it was 

implied as a standard for delivering (criminal) justice for the atrocities committed in BiH. The CoE 

further noted the need for the BiH authorities – especially in Republika Srpska – to allow the 

ICTY’s officers access to the country’s territory so that the Tribunal’s investigators could search 

the premises, perhaps leading to the arrest of alleged war criminals or the collection of material 

evidence relevant to adjudicating cases within the ICTY’s prosecutorial jurisdiction.128 Giving the 

Tribunal’s investigators territorial access to the country was intended to secure the Tribunal’s 

access to domestic information, archives, witnesses, and perpetrators,129 implying its standing as 

a standard for assisting the Tribunal’s investigative mandate and its efforts to establish the truth 

about war-related crimes in BiH and the region. As with the general standard of allowing 

international actors access to the territory of BiH, the Council did not confirm this standard of 

cooperation with the ICTY as a duty on the part of BiH. The CoE instead noted the need for the 

ICTY to be allowed access to BiH (a view which was voiced by the ICTY itself),130 hence falling 

short of confirming a duty on the part of the BiH to cooperate in the administration of the ICTY’s 

investigative mandates in particular. The sole indirect implication of this recognition derives from 

the Council’s mirroring of BiH’s duties deriving from the ICTY’s Statute as belonging to its 

membership obligations to the CoE.131 

5.6  Conclusion 

This chapter has aimed to elaborate on the positioning, recognition, and scope of the duty to 

investigate as a concept within the Council’s policies on the post-conflict transition and integration 

of former Yugoslavia and its successor societies. It has assessed respects in which the Council may 

have positioned this duty as a standard for guaranteeing a right to the truth in post-conflict 

Yugoslavia.  

The chapter indicated that the Council has generally been consistent in implying that achieving 

prompt post-conflict transition and reconciliation in former Yugoslav societies depends on the 

pursuit of efforts to investigate and establish the truth about missing persons and the region’s 

violent past. The Council’s confirmation and encouragement of investigative and truth-finding 

efforts in relation to the former Yugoslavia’s history has not been explicitly recognized as a 

standard for giving effect to a right to the truth per se. The Council has instead indicated that efforts 

to investigate and establish the truth about the violent past of former Yugoslav communities and 

societies should be victim oriented even when perpetrator focused, implying a co-relation between 
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the need to investigate and establish the truth and the need to guarantee a right to truth (finding) 

as a TJ concept.  

The Council has demonstrated inconsistency with regard to the strength and clarity of its policies 

when acknowledging and ultimately imposing a duty to investigate war-related crimes and human 

rights violations in the former Yugoslavia. In its policies on post-conflict transition in the former 

Yugoslavia as a whole, the Council has explicitly recognized a duty to investigate cases of 

disappearance. The Council has confirmed this standing in its policies on the post-conflict 

transition and integration of Serbia and Kosovo but has not explicitly done so in its policies on the 

post-conflict transition and integration of BiH. In the Bosnian context, the Council has instead 

called on the Bosnian authorities to undertake prompt measures to alleviate the pain and suffering 

of the relatives of missing persons, hence only implying the possibility of indirectly imposing a 

duty to investigate. 

The Council has been notably more open to imposing a broader range of duties related to truth 

finding in the context of Kosovo’s transition to peace. In this context, the Council has 

acknowledged a duty to investigate as applying to other cases of war-related crimes and human 

rights violations. It is in its policies on post-conflict transition in Kosovo that the Council has 

imposed a duty on the part of the Serbian authorities in particular to pursue truth finding related to 

all crimes and gross human rights violations conducted by the Milošević regime. Such a duty has 

been expanded to all actors that have investigative mandates in Kosovo but has not been confirmed 

as a duty on the part of the Serbian authorities in the Council’s policies on the post-conflict 

transition and integration of Serbia in particular. Unlike in the policies on Kosovo’s post-conflict 

transition, where an autonomous duty to investigate war-related human rights violations not 

limited to enforced disappearances has been imposed on the Serbian authorities, in its policies 

specifically addressing Serbia’s transition the Council has limited the application of the country’s 

autonomous duty to investigate to cases of disappearance. In the latter context, the broader 

application of Serbia’s duty to investigate has instead been set as a secondary duty that depends 

on the application of the mandates of international actors to investigate war-related human rights 

violations. It is also striking that the Council has been the least demanding towards the Bosnian 

authorities when it comes to pursuing investigations and other truth-finding efforts, even though 

Bosnian society suffered the most (and most egregious) enforced disappearances. While other 

international actors have expressed their concern about the possibility of a selective approach 

being applied to investigative efforts in Bosnia, the Council has merely acknowledged such 

concerns without expressing its own.  

These inconsistencies with regard to the Council’s acknowledgment of a need or duty to 

investigate enforced disappearances and other gross violations of human rights and IHL mirrors 

inconsistencies in the Council’s implications regarding the scope and models of truth finding that 

former Yugoslav societies are required to pursue as part of fulfilling a duty to investigate and to 

establish the truth about war-related harms of the past. The standardization on this issue has been 

coordinated with the Council’s policies on Serbia and Kosovo but differs from the standardization 

provided in the context of Bosnia’s post-conflict transition. 
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Even though the Council has been vague in its delineation of the specific model of truth finding 

and investigation that Serbian and Kosovar authorities should autonomously administer so as to 

establish the truth about missing persons, it has nevertheless implied that forensic and victim-

oriented truth finding were of primary importance for investigating cases of disappearance in 

Serbia and Kosovo. Such a duty is intended to establish information about the fate of missing 

persons, and this information should be disclosed to the families of missing persons. It may be 

argued that the duty on the part of the Serbian and Kosovar authorities to forensically investigate 

has not been explicitly confirmed but merely clearly implied as a duty and precondition for giving 

effect to a right to the truth as a fundamental right on the part of the relatives of missing persons. 

In the context of Bosnia’s duty to resolve the issue of missing persons, the Council has generally 

been supportive of the mandates of inquiry commissions to pursue investigations regarding 

missing persons, where the context suggests that this model of investigation was primarily set out 

to cover forensic investigations. When calling on the Bosnian authorities to support investigative 

mandates and the efforts of specialized inquiry commissions, the Council implied the need to 

establish a broader range of contextual truth about missing persons so as not to be limited to 

establishing the truth about the identity and whereabouts of missing persons. By contrast, the latter 

more limited range of truth to be established about missing persons has been promoted in the 

context of Serbia’s and Kosovo’s autonomous investigative efforts to determine the fate of missing 

persons, indicating the inconsistency of the CoE’s country-specific policies on the scope and 

application of forensic truth-finding efforts.  

At the same time, the CoE has not implied a need or duty on the part of the Bosnian authorities to 

pursue truth-finding measures regarding other conflict-related human rights violations, although it 

has done so with regard to the Serbian and Kosovar authorities. In the context of fulfilling a need 

or duty to pursue forensic and victim-oriented truth finding regarding other conflict-related human 

rights violations, the Council has urged Serbian and Kosovar authorities to assist with and 

cooperate in the administration of international investigative mandates in Kosovo. Cooperation in 

international forensic investigative processes has been requested solely in the context of pursuing 

truth-finding measures with regard to crimes committed as a result of the Kosovo conflict. By 

contrast, the Council has noted the investigative and truth-finding efforts by the international 

community in the territory in BiH, as well as the international community’s acknowledgement of 

the need for such efforts to be sustained and supported by domestic authorities. With this said, the 

Council has not imposed a duty on the part of the Bosnian authorities to empower or assist such 

efforts, along the lines of the duty it imposed on Serbian and Kosovar authorities.  

On the other hand, it has been solely in its policies on Serbia’s post-conflict transition that the 

Council has explicitly required that the Serbian authorities cooperate with a prospective TRC in 

the execution of the latter’s truth-finding mandate. The Council has remained silent on this issue 

when assessing models of truth finding relevant to investigating crimes and human rights 

violations originating from the Kosovo conflict. As for truth-finding efforts relevant to establishing 

post-conflict truth and justice in BiH, the Council has noted the initiative to establish a regional 

TRC but has not clearly recognized the role that such a TRC might play in pursuing truth-finding 
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measures in BiH, as it had done in the case of Serbia. While this silence may be due to the existence 

of corresponding inquiry commission mandates in BiH, it is perhaps nonetheless disconcerting 

that the Council has not acknowledged the truth-finding role that such a TRC could play in the 

context in which it has most clearly promoted non-judicial investigations as preferable. 

In addition to pursuing forensic truth finding, the Council views domestic criminal investigations 

as necessary for pursuing truth and objective justice for all societies of the former Yugoslavia. In 

its policies on the post-conflict transition of Kosovo and Serbia, the CoE has confirmed the 

interdependent relationship between pursuing restorative models of investigation and pursuing 

criminal models of investigation. The Council expected that investigations aimed at establishing 

the fate of missing persons would eventually culminate in retributive investigations, or at least in 

the establishment of the truth about the culpability and responsibility of the culprits. With this in 

mind, the Council has called on the Serbian authorities to cooperate with the ICTY in executing 

the latter’s investigative standards. It has not acknowledged a similar duty on the part of Kosovar 

authorities, although it has noted the need for BiH to similarly assist in the administration of the 

ICTY’s investigative mandate, without, however, acknowledging this as a clear duty on the part 

of the Bosnian authorities. 

All this indicates that the Council’s policies on post-conflict transitions in the former Yugoslavia 

contain several inconsistencies with regard to standardizing the duty to investigate and to establish 

the truth about missing persons and other violations of human rights that took place in the violent 

past of former Yugoslav societies. 
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CHAPTER 6: The duty to fight impunity in CoE policies on post-conflict transition and 

giving effect to a right to the truth in the former Yugoslavia  

6.1  Introduction 

The duty to fight impunity has not been explicitly recognized in the international normative 

framework or in the CoE’s territorially unlimited policies on post-conflict transition and truth 

finding as a duty that derives precisely from the right to the truth per se. Instead, both of these 

normative sources have implied it as a duty whose fulfilment can be relevant to giving effect to a 

right to the truth. Nevertheless, the CoE has been somewhat reluctant to acknowledge such a 

possibility in its policies on post-conflict transitions in the former Yugoslavia.  

This chapter intends to analyse contexts in which the Council may have acknowledged the 

important correlation (or even interrelation) between the need to fight impunity and the need to 

establish the truth about crimes committed during the Yugoslav conflicts. Mirroring the concept 

and model of analysis of the previous two chapters, this chapter will firstly analyse the Council’s 

policies on post-conflict transitions in the former Yugoslavia overall, after which it will look at the 

Council’s policies on post-conflict transition and the European integration of Serbia, Kosovo and 

BiH.  

6.2  The duty to fight impunity and to deliver justice in CoE policies on post-conflict transition and 

missing persons in the former Yugoslavia as a whole 

In its policies on post-conflict transition in the former Yugoslavia as a whole, the CoE has 

deliberately acknowledged that establishing responsibility and accountability for war-related 

crimes can be highly significant for pursuing post-conflict reconciliation1 and a return to normalcy2 

in post-conflict Yugoslavia. The Council has also explicitly recognized that fighting impunity for 

war-related crimes is an important precondition for delivering justice for victims,3 deterring future 

violations,4 and fostering public trust in the systems5 of former Yugoslav societies. This confirms 

the Council’s acknowledgment of the interdependence of enforcing retributive and enforcing 

restorative justice in TJ processes, and especially of the fact that delivering retributive justice can 

                                                   
1 CoE CHR ‘Positions on Post-War Justice and Durable Peace in the Former Yugoslavia’ (7 February 2012) CoE Doc 

CommDH/PositionPaper(2012)1; PACE ‘Reconciliation and Political Dialogue between the Countries of the Former 

Yugoslavia’ (26 January 2011) CoE REC 1954, para 1; PACE ‘Investigation of Allegations of Inhuman Treatment of 

People and Illicit Trafficking in Human Organs in Kosovo’ (25 January 2011) CoE RES 1782, paras 3.1 and 7.2; 

PACE ‘Reconciliation and Political Dialogue between the Countries of the Former Yugoslavia’ (7 January 2011) CoE 

Doc 12461, paras 61–64; PACE ‘Reconciliation and Political Dialogue between the Countries of the Former 

Yugoslavia’ (15 September 2011) CoE Doc 12709, para 4; PACE ‘Reconciliation and Political Dialogue between the 

Countries of the Former Yugoslavia’ (29 January 2009) CoE Doc 11818. 
2 CoE Doc CommDH/PositionPaper(2012)1; CoE Doc 12461, para 61. 
3 CoE Doc 12461, paras 64 and 117; CoE Doc 11818; CoE Doc 12709, para 4; CoE Doc 
CommDH/PositionPaper(2012)1; PACE ‘Prosecution of Offences Falling Within the Jurisdiction of the International 

Criminal Tribunal for the Former Yugoslavia’ (4 May 2007) CoE Doc 11281; PACE ‘Prosecution of Offences Falling 

within the Jurisdiction of the International Criminal Tribunal for the Former Yugoslavia (ICTY)’ (28 June 2007) CoE 

RES 1564. 
4 CoE Doc CommDH/PositionPaper(2012)1. 
5 CoE Doc CommDH/PositionPaper(2012)1. 
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be a necessary step towards achieving the restorative goals of TJ processes in the former 

Yugoslavia.  

In its policies on reconciliation in the former Yugoslavia overall, the CoE has not imposed a duty 

to fight impunity as an explicit standard for giving effect to a right to the truth per se. The CoE has 

instead asserted that establishing and officially recognizing the truth about gross violations of 

human rights and IHL and making that truth available to victims, their families, and the public 

represents a relevant element of delivering post-conflict justice in the former Yugoslavia.6 Another 

substantive element of justice-delivery processes has been recognized in efforts to pursue criminal 

proceedings and in the work and efficiency of justice systems7 – both domestic and international 

– to ensure accountability for past violations. With this, the Council recognizes that both truth-

finding initiatives and criminal justice initiatives constitute crucial elements of post-conflict justice 

delivery in the former Yugoslavia. The CoE has not been clear, however, on whether these two 

elements of Yugoslavia’s TJ processes are expected to co-exist in an interdependent and mutually 

reinforcing relationship. If we take into consideration the CoE’s recognition of the interdependence 

of retributive and restorative justice delivery,8 we might expect that the CoE here implies a similar 

interdependent relation between truth-finding proceedings and criminal proceedings in justice-

delivery processes in post-conflict Yugoslavia, and that it therefore implies a need to fight 

impunity as a relevant contributing factor to truth finding (and vice-versa).  

This interpretation has been more clearly promoted by the Council’s Commissioner for Human 

Rights, who has acknowledged that ending impunity for war-related rape cases presents a crucial 

element ‘of a comprehensive approach to seeking sustainable justice, truth, reconciliation and 

peace’9 in the former Yugoslavia, hence implying impunity fighting as a standard for pursuing 

post-conflict truth finding in the region. The language here is unclear on whether this standard 

applies more broadly so as to cover cases of war-related crimes other than rape. Nevertheless, the 

Commissioner has been clear overall that the human rights of all war victims of the Yugoslav 

conflicts should be fully and effectively respected10 for the purposes of fostering justice and truth, 

where pursuing justice and truth requires administering impunity-fighting efforts and 

mechanisms.11 In other words, the Commissioner has encouraged efforts to fight impunity for all 

war-related violations of human rights expeditiously so as to pursue truth and justice for all war 

victims in post-conflict Yugoslavia.  

The PACE has also acknowledged that engaging both judicial and non-judicial mechanisms of 

investigation and resolution is a necessary model for resolving the issue of missing persons and 

alleviating the suffering of the families of missing persons in the former Yugoslavia so as to give 

                                                   
6 CoE Doc 11818; CoE Doc CommDH/PositionPaper(2012)1, page 4. 
7 CoE Doc 11818; CoE Doc CommDH/PositionPaper(2012)1, page 4.  
8 See above. See also Chapter 3. 
9 CoE Doc CommDH/PositionPaper(2012)1, page 4. 
10 CoE Doc CommDH/PositionPaper(2012)1, page 3. 
11 CoE Doc CommDH/PositionPaper(2012)1, page 3. 
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effect to their right to know.12 While this call indicates that the judicial systems have a mandate to 

contribute to giving effect to a right to the truth through their investigative efforts, it does not 

clearly indicate whether this imposes a duty to engage in criminal prosecutions and a duty to fight 

impunity as specific standards for giving effect to a right to the truth. It is difficult to argue from 

the context that the PACE’s recognition of judicial mandates to give effect to the right to the truth 

by default indicates its recognition of a duty to fight impunity as an element in giving effect to a 

fundamental right to the truth on the part of the families of missing persons in the former 

Yugoslavia. The only implication of a duty to forge criminal accountability for war-related 

violations in the former Yugoslavia in this context is located in the PACE’s call for states to fulfil 

obligations stemming from the ECHR and the ECtHR’s case law.13 The ECtHR has provided a 

broader interpretation of the duty to investigate disappearances and the right of the families of 

missing persons to know the fate of their missing relatives and to hold perpetrators accountable.14 

The explicit call to abide by obligations stemming from the ECtHR’s adjudications may indicate 

the PACE’s acknowledgment of a duty to hold perpetrators accountable for enforcing 

disappearances as deriving from a duty to investigate missing persons cases in the former 

Yugoslavia so as to give effect to a right to the truth on the part of the latter’s families. This 

interpretation may yet prove to be too indirect to be legitimate.  

The CoE has further recognized international efforts in impunity fighting as relevant to 

establishing the objective truth about past violations and to helping the public to understand and 

come to terms with their harmful past. The Committee on Political Affairs and Democracy has 

been adamant that the ICTY has played an important role in creating an indisputable historical 

record of the crimes committed in the former Yugoslavia.15 This element of the ICTY’s mandate 

has not been explicitly set out as an element of giving effect to a right to the truth per se. Instead, 

it has been set out as an element for delivering post-conflict justice in the former Yugoslavia.16 

Nevertheless, the CoE has recognized the capacity of the Tribunal’s records and archives to 

establish the objective truth about the violent past of former Yugoslav societies and to empower 

victims and victimized communities to interpret and establish their own memory of the past.17 This 

indicates that the CoE has implied that international impunity-fighting efforts can play a role in 

giving effect to a right to the truth on the part of both direct victims and victimized communities 

in the former Yugoslavia. This understanding has been confirmed by the Council’s recognition of 

a need to protect witnesses and to encourage them to share their experiences as evidence that may 

contribute to delivering justice, and hence truth, to both victims and communities.18 This 

                                                   
12 PACE ‘Persons Unaccounted for as a Result of Armed Conflicts or Internal Violence in the Balkans’ (23 November 

2004) CoE RES 1414, paras 3.a (calls towards UNMIK) and paras 5–6, see together with para 9. 
13 CoE RES 1414, para 3. 
14 See Chapter 1, part 1.3.1, or see Škendzić and Krznarić v Croatia App no 16212/08 (ECtHR, 20 January 2011), 
paras 56–59, 87–88.  
15 CoE Doc 12461, paras 61 and 71. 
16 CoE Doc 12461, para 61. 
17 CoE Doc 12461, paras 61 and 71. 
18 CoE Doc 12461, para 66. See also: CoE Doc CommDH/PositionPaper(2012)1, page 4; PACE ‘Protection of 

Witnesses as a Cornerstone for Justice and Reconciliation in the Balkans’ (26 January 2011) CoE RES 1784. 
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acknowledgment provides particularly strong confirmation that the ICTY’s mandates have the 

capacity to establish and disperse truth throughout the Balkan region by indicating that delivering 

justice for war-related crimes cannot be achieved without first finding, establishing, and unveiling 

the truth about the violent past of former Yugoslav societies.  

All this indicates that in its policies on reconciliation and missing persons in the former Yugoslavia 

overall, the CoE has not explicitly recognized a duty to fight impunity as a duty deriving from the 

duty to guarantee a right to the truth. Nevertheless, the Council has acknowledged that impunity-

fighting efforts can figure as a standard for giving effect to a right to truth (finding) as a TJ concept 

and as a fundamental right to the truth.   

6.3  The duty to fight impunity and to deliver justice in CoE policies on the post-conflict transition 

and integration of Serbia 

6.3.1  Serbia’s duty to fight impunity as a standard for giving effect to the right to the truth 

In its policies on the post-conflict transition and integration of Serbia, the CoE has explicitly 

recognized a duty on the part of the Serbian authorities to fight impunity for gross violations of 

IHL and human rights. Such a duty has been set as one of Serbia’s (pre-)accession commitments 

to the Council.19 The CoE has positioned a duty to domestically prosecute alleged war criminals 

as a standard for pursuing expeditious legislative and institutional democratic reform,20 for fighting 

impunity,21 and for cooperating with the ICTY.22 The PACE has called on the Serbian authorities 

‘to prosecute those responsible for [inter alia] kidnappings, torture, [and] illegal detention’23 as a 

standard for pursuing expeditious democratic reform in Serbia’s post-conflict transition and 

European integration.24  

Similarly, the Committee on Legal Affairs and Human Rights has called on the Serbian authorities 

to promote and to ensure that ‘deliberate and indiscriminate attacks on civilians, arbitrary arrests 

and expulsions and other human rights violations will not be tolerated under any circumstances 

and that those responsible will be held criminally liable for their actions’.25 The CoE has not 

explicitly set this duty to prosecute perpetrators of war-related crimes as a standard for giving 

effect to a right to the truth per se, nor has it set perpetrator prosecution as a solid standard for 

truth finding or for resolving the issue of missing persons in Serbia. Instead, the Committee on 

Legal Affairs and Human Rights was clear that violations with regard to which the Serbian 

                                                   
19 PACE ‘Honouring of Obligations and Commitments by Serbia’ (14 September 2008) CoE Doc 11701, para 177; 

PACE ‘Honoring of Obligations and Commitments by the Republic of Serbia’ (18 March 2008) CoE Doc 

AS/Mon(2008)07 rev, para 188. 
20 PACE ‘Federal Republic of Yugoslavia’s Application for Membership of the Council of Europe’ (24 September 

2002) CoE OPI 239, para 12(f); PACE ‘Federal Republic of Yugoslavia – Recent Developments’ (23 January 2001) 

CoE RES 1237, para 24.1.c. 
21 PACE ‘Honouring of Obligations and Commitments by Serbia’ (28 April 2009) CoE RES 1661, paras 13.1–13.2. 
22 PACE ‘Functioning of Democratic Institutions in Serbia and Montenegro’ (15 October 2004) CoE RES 1397, para 

26; PACE ‘The Honouring of Obligations and Commitments by Serbia’ (9 January 2012) CoE Doc 12813, para 20. 
23 CoE RES 1237, para 24.1.c. 
24 CoE RES 1237, para 24.1.c, check together with the tile of para 24.  
25 PACE ‘Human Rights Violations in Kosovo’ (23 September 1998) CoE Doc 8210, para 13.ii, see together with para 

13.vi.  
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authorities were urged to undertake criminal prosecution in this context often culminated in 

enforced disappearances, leaving the families of these victims in indefinite limbo.26 The context 

does not indicate, however, that the Committee intended to suggest the existence of a correlation 

between this duty to prosecute and giving effect to a right to the truth on the part of the families of 

missing persons. In fact, standards related to resolving the issue of missing persons have often 

been noticeably distinguished from standards regarding the duty to prosecute alleged war 

criminals.27 At the same time, however, the context does not indicate that the grounds for this 

delineation are related to the potential of impunity-fighting processes to deal with the issue of 

missing persons and to guarantee a right to the truth. Instead, it suggests that the Committee wanted 

to make a clear distinction between forensic investigations that have the victim-oriented goal of 

truth finding and criminal investigations that have the largely perpetrator-oriented goal of truth 

finding.  

A clearer implication of a correlation between Serbia’s duty to fight impunity and efforts to 

guarantee a right to the truth may have been indicated in the PACE’s specific call for the Serbian 

authorities to ‘make progress towards indicting those suspected of the murder of some 800 ethnic 

Albanians, whose bodies were transferred to Serbia, where they were reburied in Batajnica and 

other sites, and later exhumed by investigators’.28 The duty to fight impunity in this context was 

imposed in relation to the crime of murder rather than the crime of enforced disappearance per se. 

The call nonetheless confirms that the murder of civilians in this case was the result of enforced 

disappearance. This may seem to suggest that the duty imposed by this call to prosecute alleged 

perpetrators was intended to apply only once the bodies had been found, possibly indicating the 

irrelevance and inapplicability of a duty to prosecute with regard to giving effect to a right to the 

truth. Such an argument would be unjustifiably strict and limiting, however. When reflecting on 

this event on an earlier occasion,29 the CoE’s Monitoring Committee indicated that a duty to 

criminally investigate for the purposes of identifying and prosecuting the perpetrators of the 

murder of 800–900 people was expected to be applied simultaneously and in conjunction with the 

exhumation and identification of victims’ remains.30 It was not explicitly claimed on this occasion 

that this correlation should lead to enforcing a right to the truth. However, it was explicitly claimed 

that the duty to criminally investigate and prosecute perpetrators for this crime should culminate 

                                                   
26 CoE Doc 8210, paras 5 and 7. See also para 9; PACE ‘Federal Republic of Yugoslavia’s Application for 

Membership of the Council of Europe’ (10 September 2002) CoE Doc 9539, para 6. 
27 CoE RES 1237, para 24.1.c v 24.3.a. 
28 CoE RES 1397, paras 26-27. More information on this event can be found at: Prosecutor v Đorđević ICTY IT-05-

87/1-T (23 February 2011). 
29 The earlier draft of this resolution, which called on the Serbian authorities to ‘make progress towards indicting those 

suspected of the murder of [the 800 victims in this context]’, as drafted in PACE ‘Functioning of Democratic 

Institutions in Serbia and Montenegro’ (20 September 2004) CoE Doc 10281, did not include this stipulation. This 
was only added in the final draft of the resolution, emphasizing the importance of enforcing accountability for this 

crime, where such an understanding derives from the indication, by the Monitoring Committee in relation to this event, 

that this accountability is important because it contributes to establishing the fate of the 800–900 victims of murder, 

and especially of those whose remains have yet to be found. At: CoE Doc 10281, para 38 and Draft Resolution, para 

21; see together with CoE RES 1397, para 26. 
30 CoE Doc 10281, para 38. 
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in finding and identifying the perpetrators.31 In this context, the CoE’s imposition of a duty on the 

part of the Serbian authorities to abide by the rulings of the ECtHR32 can be of use; the Court has 

been clear that providing information about the identity of perpetrators and holding the latter 

accountable is a state duty that derives from a right on the part of the families of missing and killed 

persons to know the fate of their loved ones.33 With this said, the Council has not been conclusive 

on whether the duty on the part of former Yugoslav societies to provide information on the fate 

and whereabouts of missing persons in accordance with the ECtHR’s case law is a duty aimed at 

giving effect to a right to the truth per se or a duty aimed at satisfying other rights on the part of 

victims.34 The CoE has been inconclusive on whether the duty to identify, prosecute, and punish 

perpetrators of murder stems from a duty to give effect to a right to the truth.  

6.3.2  Specific standards regarding Serbia’s duty to fight impunity – additional implicit links to 

the right to the truth? 

Establishing respect for the rule of law in Serbia has been set as a standard for ensuring the 

protection and guaranteeing of human rights35 but not specifically as a standard for giving effect 

to a right to the truth. Simultaneously, establishing and sustaining a system based on the rule of 

law and aimed at guaranteeing and protecting human rights has been explicitly set as a precondition 

for Serbia’s establishment of a sustainable democratic system and for expeditious post-conflict 

transition and European integration.36 This has been set out as requiring the pursuit of judicial 

reform and enabling effective and independent domestic prosecution.37 As with the requirement to 

respect the rule of law, the CoE has not explicitly acknowledged its call for the Serbian authorities 

to undertake judicial reform as a standard for giving effect to a right to the truth. Instead, this 

requirement has been set as a self-standing standard38 or as a standard for achieving prompt 

                                                   
31 ibid. 
32 CoE RES 1414, para 4. 
33 Chapter 1. 
34 CoE RES 1414, para 4, see together with para 9 and the Preamble. See also Chapter 4 and the Concluding chapter 

of this monograph. 
35 CoE RES 1661, paras 13 and 15.  
36 CoE RES 1237, para 24.1; PACE ‘Situation in the Federal Republic of Yugoslavia’ (9 November 2000) CoE RES 

1230, para 9; PACE ‘Crisis in Kosovo and Situation in the Federal Republic of Yugoslavia’ (28 April 1999) CoE REC 

1403, para 9; PACE ‘Recent Developments in the Federal Republic of Yugoslavia and their Implications for the 

Balkan Region’ (28 January 1998) CoE RES 1146, para 5; PACE ‘Recent Developments in the Federal Republic of 

Yugoslavia and their Implications for the Balkan Region’ (19 January 1998) CoE Doc 7986, summary. 
37 The need to reform the judicial system has been given as a standard for ensuring respect for the rule of law at: CoE 

Doc 11701, paras 153–176; CoE Doc AS/Mon(2008)07 rev., paras 153–187; CoE RES 1237; CoE Doc 12813, paras 

62–90; CoE RES 1661, para 15. The need to reform the judicial system has been given as a standard for ensuring 

respect for human rights at CoE OPI 239, para 12; CoE Doc 10281, paras 36–37, and 41. As a standard for ensuring 

respect for both the rule of law and human rights, the need to reform the judicial system has been given at: CoE RES 

1237, para 24.1.a; CoE RES 1230, para 15.1; PACE ‘Situation in the Federal Republic of Yugoslavia’ (8 November 

2000) CoE Doc 8889, summary; PACE ‘Federal Republic of Yugoslavia: Recent Developments’ (20 January 2011) 
CoE Doc 8928, para 23.i.a. See also PACE ‘Honouring of Obligations and Commitments by Serbia’ (28 April 2009) 

CoE REC 1867, para 1; PACE ‘Situation in the Federal Republic of Yugoslavia’ (9 November 2000) CoE REC 1481, 

para 3; CoE OPI 239, at para 11. Ensuring respect for the rule of law as one of Serbia’s commitments to the CoE and 

European integration is given at: CoE OPI 239, para 12; CoE Doc 10281, paras 36–37. 
38 CoE RES 1397, para 14; PACE ‘Honouring of Obligations and Commitments by Serbia’ (17 Dec 2010) CoE Doc 

AS/Mon(2010)34 rev. 
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democratic reform,39 respect for the rule of law,40 and the expeditious delivery of post-conflict 

justice in Serbia.41 The CoE has, however, recognized that the expeditious administration of 

judicial mandates in Serbia can contribute to redressing war-related violations of human rights and 

enforced disappearances,42 possibly implying that it views truth finding as a model of redress to 

be provided through judicial mandates. The CoE has therefore demanded that the Serbian 

authorities pursue judicial reform aimed at improving judicial and prosecutorial efficiency,43 

including through combating judicial corruption44 and empowering and enforcing judicial 

independence.45  

6.3.2.1  The independence and credibility of the judicial system in Serbia  

The need to achieve judicial independence has not been explicitly set as a standard for giving effect 

to a right to the truth. The Council has recognized, however, that ensuring the impartiality and 

legitimacy of the judicial system in Serbia can contribute to achieving legal certainty in the 

country, which can lead to increased public trust in the system and to rebuilding a normally 

functioning democratic system.46 In this context, the CoE has explicitly underscored that achieving 

the legitimacy and independence of the Special Court and the Special Prosecutor for War Crimes 

in Serbia represents a standard for promptly delivering post-conflict justice and for ensuring 

respect for the rule of law and human rights in Serbia.47  

6.3.2.1.1  Judicial freedom from political and media pressure in Serbia 

The CoE has set out that the judiciary, and the Specialized War Crimes Court in particular, should 

be provided the proper conditions in which to exercise their mandates ‘in an independent and 

professionally adequate manner’,48 so as to objectively and effectively bring an end to impunity 

for war-related crimes in Serbia. This requires guaranteeing the freedom of judicial and 

prosecutorial instances from political and media pressure and influence.49 The CoE has called on 

the Serbian authorities to undertake legislative and constitutional reform with which to impose 

                                                   
39 CoE Doc 11701, paras 71–80; CoE RES 1146, para 5; CoE RES 1397, para 4; PACE ‘The Honouring of Obligations 
and Commitments by Serbia’ (25 January 2012) CoE RES 1858, para 13. 
40 CoE Doc 12813, paras 62–90; CoE Doc 11701, paras 153–176; CoE Doc AS/Mon(2008)07 rev.; CoE RES 1237. 
41 CoE Doc 11701, para 166; CoE Doc AS/Mon(2008)07 rev., para 177. 
42 CoE RES 1397, para 14, see also paras 26–27; CoE Doc 10281, para 38. For more details, check the previous part 

of this chapter. 
43 CoE Doc 10281, CoE RES 1858, at para 14; PACE ‘Honouring of Obligations and Commitments by Serbia’ (3 

February 2014) CoE Doc AS/Mon(2014)01rev., para 1; PACE ‘The Honouring of Obligations and Commitments by 

Serbia’ (9 January 2012) CoE Doc 12813, para 69; PACE ‘Honouring of Obligations and Commitments by Serbia’ 

(17 Dec 2010) CoE Doc AS/Mon(2010)34 rev.; CoE Doc AS/Mon(2008)07 rev., para 154. 
44 CoE RES 1661, para 166; CoE RES 1858, para 10.8.2; CoE RES 1397, para 24. 
45 CoE RES 1661, para 15.6.4; CoE Doc 10281, para 42; CoE RES 1397, paras 14 and 24; CoE RES 1858, paras 

10.8.2 and 14; CoE Doc AS/Mon(2014)01rev, para 1; CoE Doc AS/Mon(2008)07 rev., para 154; CoE Doc 
AS/Mon(2014)01rev, paras 1 and 19. 
46 CoE Doc 10281, para 42; CoE RES 1858, para 10.3; CoE Doc 12813, para 83. 
47 CoE Doc 10281, para 41, see together with paras 33 and 45. See also: CoE RES 1397, paras 14 and 24. 
48 CoE Doc 10281, paras 33 and 45. 
49 CoE RES 1397, paras 14 and 24; CoE RES 1661, para 15.6.1; CoE Doc 10281, paras 42 and 41 seen together with 

45; CoE Doc 12813; CoE Doc AS/Mon(2010)34 rev.; CoE Doc 8928. 



182 
 

sanctioning measures and measures of criminal liability50 for those who attempt to politically 

influence the judiciary, the administration of judicial mandates, and judicial outcomes.51 Such 

reform should also institute measures to prevent the delegitimation, by the media, of the judiciary’s 

mandates and decisions, especially those of the Specialized Court for War Crimes.52  

The CoE does not explicitly recognize this need to eliminate political and media pressure on the 

judiciary in Serbia as a standard for giving effect to a right to the truth. The context in which this 

standard has been imposed, however, indicates the CoE’s understanding that failure to eliminate 

influence over the judiciary and judicial work, and failure to eliminate the media-based and 

political delegitimation of judicial decision-making processes and results, should be considered an 

impediment to establishing and unveiling the truth about war-related crimes in Serbia.53 The 

Monitoring Committee has indicated that the political pressure and public discrediting of the 

judiciary and its war crimes division applied by political actors and by the media in Serbia deprives 

the Serbian public of objective truth about crimes committed during the conflicts54 and is an 

obstacle to increasing public trust in the system.  

6.3.2.1.2  Judicial transparency and freedom from executive pressure in Serbia 

6.3.2.1.2.1  Legislative reform in favour of judicial freedom in Serbia 

Together with limiting political and media pressure on the judicial system in Serbia, the CoE has 

required the Serbian authorities to protect the judiciary from interference on the part of executive 

governing structures in the country.55 The authorities have been called on to adopt and implement 

a constitutional and legislative framework56 on jurisdiction and the functioning of the judiciary 

and the Prosecutor’s Office, in line with CoE standards and recommendations,57 focusing on 

adopting and implementing a National Judicial Reform Strategy (NJRS) for regulating standards 

                                                   
50 CoE Doc 10281; CoE Doc 12813; CoE RES 1858.  
51 CoE Doc 10281, para 42. 
52 CoE Doc 10281, para 45; CoE RES 1397, para 14;  
53 The CoE has indicated that political, governmental, and media pressure on, and the delegitimation of, the judiciary 
and judicial decision-making in Serbia, especially in relation to the Specialized War Crimes Chamber, was a 

detrimental factor that increased public confusion about the truth and responsibilities for war-related crimes of the 

past. The Monitoring Committee has stated that: ‘At the time when two special courts – responsible for organised 

crime and for war crimes – are conducting two, crucially important trials – on the assassination of Prime Minister 

Zoran Djindjic and on the crimes committed in Ovcara after the siege of Vukovar, the Serbian public is exposed to a 

merciless media war in which the decisions of these two courts, and even their very existence, are being systematically 

questioned and criticised. Any such pressures and other attempts to discredit the outcome of these trials in advance 

must stop immediately.’ At CoE Doc 10281, para 45.  
54 In this context, the CoE has referred particularly to crimes committed in Ovcara after the siege of Vukovar. At CoE 

Doc 10281, para 45. 
55 CoE RES 1397, CoE RES 1858, para 14. See also: CoE Doc 10281, para 45; CoE Doc 12813, paras 70 and 84; see 

whole part 4 of CoE Doc 12813. 
56 CoE Doc AS/Mon(2010)34 rev., paras 31–32, together with para 27; CoE RES 1661, para 15.6.2; see together with 

CoE Doc 10281, paras 41–42; Opinion 234(2003); CoE RES 1858; CoE RES 1397, AS/Mon(2014)01, para 14; CoE 

Doc 11701, paras 156–170. 
57 CoE Doc 11701, para 162; CoE Doc AS/Mon(2010)34 rev., para 32; CoE RES 1661, para 15.5; CoE Doc 

AS/Mon(2008)07 rev.; CoE Doc 12813, para 84; CoE OPI 239, para 12.f; CoE RES 1237, para 24.1.b; CoE RES 

1858, paras 10.1 and 13, see also para 10.4.3; CoE Doc 10281, para 44.        
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related to judicial efficiency, independence, and transparency.58 The CoE has been adamant that 

the adoption of legislation alone, even if in line with European and international standards, does 

not suffice in terms of the legislative reform required for the functioning of the judicial system. 

The CoE has urged the expeditious implementation of legislative reform.59 In their efforts to 

implement the NJRS and to pursue judicial independence, the Serbian authorities are expected to 

guarantee the timely,60 transparent,61 and objective merit-based62 (re-)election of judges and 

prosecutors63 in respect of their constitutionally guaranteed rights,64 with a view to the efficient 

administration of judicial mandates that are trusted by the people of Serbia.65 The CoE has 

confirmed that these standards for ensuring the unimpeded execution of judicial mandates in Serbia 

are particularly relevant to ensuring the objective and effective execution of the mandates of the 

Specialized Court and Prosecutor for War Crimes,66 possibly indicating that these standards were 

intended to deliver the objective truth about war-related crimes conducted in Serbia and by Serbian 

agents. The context does not clearly confirm or deny this interpretation. 

6.3.2.1.2.2  The expertise and resources of the justice system in Serbia 

In aiming to empower the independent, effective, and objectively professional administration of 

domestic justice-delivery mandates, the CoE has required the Serbian authorities to arrange for the 

continuous training of judicial and prosecutorial personnel in Serbia in order to qualify them to 

apply and abide by European and international norms and standards in their adjudications.67 In 

addition, the CoE has indicated that judicial and prosecutorial instances must be practically self-

sustaining, such that their vulnerability to external pressure is reduced. The Council has insisted 

that the judiciary and the prosecutor’s offices be provided proper human and funding resources68 

                                                   
58 CoE Doc 11701, paras 153–157; CoE Doc 12813, paras 63–70; drafted at: AS/Mon(2014)01, para 19. 
59 CoE Doc 11701, paras 153–157; CoE Doc 12813, paras 63–70; drafted at: AS/Mon(2014)01, para 19. 
60 CoE RES 1858, para 10.4.3. 
61 CoE Doc AS/Mon(2010)34 rev., paras 30, 33 and 37; CoE RES 1858, para 10.4. 
62 CoE Doc 12813, para 69; CoE Doc AS/Mon(2008)07 rev., paras 31 and 167; CoE Doc 11701, para 174, see also 
paras 157–161; CoE RES 1858, para 10.4. See also: Opinion No 709/2012, CDL-AD(2013)005, ‘Opinion on 

Draft Amendments to Laws on the Judiciary of Serbia, Adopted by the Venice Commission at its 94th Plenary Sessio

n (Venice, 8–9 March 2013), available 

at <https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2013)005-e]> (hereinafter 

CDL-AD(2013)005); CoE European Commission for Democracy through Law (Venice Commission) ‘Draft Law on 

Amendments and Additions to the Law of the Constitutional Court of Serbia’ (22 November 2011) CoE Doc CDL-

REF(2011)060. 
63 CDL-AD(2013)005, para 14; CoE RES 1661, para 15.6.1; CoE Doc AS/Mon(2008)07 rev.; CoE Doc 10281; CoE 

Doc 12813, paras 71–83. 
64 CoE RES 1661, paras 15.6.1, 15.6.2 and 15.4; CoE Doc AS/Mon(2008)07 rev., para 160. See also CDL-

INF(2001)23, ‘Interim Report on the Constitutional Situation of the Federal Republic of Yugoslavia, Adopted by the 

Venice Commission at its 48th Plenary Meeting (Venice, 19–20 October 2001) available at 

<https://www.venice.coe.int/webforms/documents/CDL-INF(2001)023-e.aspx]> para 9; CoE RES 1397; CoE Doc 

12813. 
65 CoE Doc AS/Mon(2010)34 rev., paras 26 and 29; CoE Doc 12813, para 62; CoE RES 1858, para 10.4.3; CoE Doc 

AS/Mon(2008)07 rev., para 154. 
66 CoE Doc 12813, para 69; CoE RES 1661, paras 13.1-13.2. 
67 CoE RES 1661, paras 10.2 and 15.6.3; CoE Doc 12813 Report, para 67; CoE Doc AS/Mon(2010)34 rev., para 29; 

CoE Doc AS/Mon(2014)01rev, para 22; CoE Doc 11701. 
68 CoE Doc 10281; CoE Doc 12813; CoE Doc 8928, para 53. 

https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2013)005-e
https://www.venice.coe.int/webforms/documents/CDL-INF(2001)023-e.aspx
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so as to limit and eliminate their dependence on the resources of the executive government and to 

promote their independence and efficiency in administering their justice-delivery mandates.69  

6.3.2.2  Specific standards regarding mandates for prosecuting war-related crimes in Serbia 

In addition to the standards aimed at forging the efficacious functioning, independence, 

transparency, and legitimacy of the judicial system in Serbia overall, which have been set out as 

applying to the specialized Court and Prosecutor for war crimes,70 the CoE has further imposed 

standards that apply specifically to the latter specialized instances. The CoE has required the 

Serbian authorities to undertake efforts to ensure that perpetrators of war-related crimes are 

investigated and prosecuted domestically. In order to achieve this, the CoE has urged authorities 

in Serbia to revise domestic legislation on war crimes71 so as to demonstrate political willingness 

and enable the establishment of a proper environment for carrying out fair and comprehensive 

trials72 for war-related crimes. The revised legislation should regulate measures for pursuing 

effective witness protection.73 It should also regulate measures for regional cooperation74 in 

extraditing alleged war criminals and in evidence gathering, when relevant to domestic war crimes 

prosecutions. Such legislative reform and regional cooperation should contribute to ensuring the 

domestic prosecution of alleged war criminals and those who have given refuge to ICTY 

fugitives.75  

As with the standards for ensuring judicial independence and efficiency, the CoE has not imposed 

the above standards specifically to address war-related prosecution in Serbia, to ensure expeditious 

truth finding, or to give effect to a right to the truth. The context has been similarly quiet on this 

issue. 

6.3.2.3  Serbia’s duty to contribute to the international fight against impunity 

In addition to being expected to prosecute alleged war perpetrators domestically, the Serbian 

authorities were urged to support the administration of the ICTY’s mandates and procedures for 

fighting impunity. The standard related to Serbia’s cooperation with the ICTY was imposed as one 

of Serbia’s membership commitments to the CoE76 and as a precondition of Serbia’s European 

integration overall.77 The CoE has also recognized this duty as an important factor in achieving 

                                                   
69 CoE Doc 12813, para 67; CoE Doc AS/Mon(2010)34 rev., para 29. 
70 This is unsurprising as these specialized instances represented an integral part of the general judicial system in 

Serbia. At: CoE RES 1397: 14, 24, 26. 
71 CoE OPI 239, para 12.f (standards on domestic legislation). 
72 CoE Doc 10281, para 33. 
73 CoE Doc 10281, para 33. 
74 The CoE has requested that Serbian authorities sign ‘a protocol on co-operation and mutual extradition by the war 

crimes prosecutor’s offices’ (with BiH) and has congratulated Serbia for signing a ‘co-operation agreement on the 

prosecution of war crimes’ (with Croatia). At CoE Doc 12813, para 21; Doc 11701, para 52; CoE Doc 
AS/Mon(2008)07 rev., para 45. 
75 CoE RES 1858, para 4.1. 
76 CoE Doc 10281, para 8.  
77 CoE Doc 12813, para 17. Cooperation with the ICTY was also urged as a self-standing standard, although it is also 

expected to contribute to Serbia’s transition and European integration. At: CoE Doc AS/Mon(2010)34 rev.; CoE RES 

1397, para 9; CoE RES 1661, paras 10–12; CoE RES 1237, para 24.2. 
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peace, reconciliation, democratic stability, and a functioning democracy in Serbia,78 indicating its 

standing as a standard for pursuing goals of contemporary TJ.79 The CoE has not recognized this 

duty as a standard for guaranteeing a right to the truth. Instead, it has imposed it as a standard for 

guaranteeing human rights in post-conflict Serbia,80 hence possibly implying its capacity to 

contribute to giving effect to a right to the truth. This interpretation may be overly ambitious, 

however, as the CoE has not recognized a fundamental right to the truth in its policies on Serbia’s 

post-conflict transition and integration.  

The CoE has indicated that cooperation with the ICTY has the capacity to deliver justice not only 

to war victims81 but also to the Serbian people,82 the country,83 and the broader region.84 By 

explicitly recognizing that victims and the general public can benefit from justice delivered 

through the administration of the ICTY’s mandates, the CoE may be interpreted as implying that 

victims and the general public can equally benefit from the truth established through the 

administration of the ICTY’s mandate. This argument seems to be supported by the CoE’s explicit 

recognition of the ICTY’s truth-finding mandate and of its mandate to create a record of the truth 

about past crimes.85 This recognition, however, while explicitly promoted in the Council’s policies 

on reconciliation in the former Yugoslavia as a whole, has not been confirmed in the Council’s 

policies on Serbia’s post-conflict transition. It may be overly ambitious to argue based on this that 

the CoE recognizes a duty on the part of Serbia to cooperate with the ICTY as a standard for giving 

effect to a right to the truth per se.  

The Serbian authorities’ duty to cooperate with the ICTY has been of particular interest to the CoE 

as it has been consistently imposed in the Council’s policies on Serbia’s post-conflict transition 

and integration. It was also imposed in a notably strict manner. The national authorities were 

required to fully,86 immediately, and unconditionally87 cooperate with the Tribunal in the interests 

of the state and justice,88 in particular justice for victims.89 The Serbian authorities were urged to 

assist and cooperate in administering the Tribunal’s prosecutorial mandates90 through pursuing 

legislative and institutional reform, arresting and extraditing fugitives to the ICTY,91 and 

protecting witnesses set to participate in the ICTY’s processes.92  

                                                   
78 CoE RES 1397, para 9; CoE Doc 8928, para 61; CoE Doc 12813, para 17; CoE Doc 10281, summary.  
79 Chapter 2. 
80 CoE OPI 239, para 12 (human rights section). 
81 CoE Doc 12813, para 17; CoE Doc 10281, para 66; CoE RES 1397, para 9. 
82 CoE Doc 10281, para 66. Implied at: CoE RES 1397, para 9. 
83 CoE RES 1237, para 24.2.a. Implied at: CoE RES 1397, para 9. 
84 Implied at: CoE Doc 12813, para 17. 
85 CoE Doc 12461, paras 61 and 71. 
86 CoE RES 1661. 
87 CoE RES 1397. 
88 CoE RES 1237. 
89 CoE Doc 12813. 
90 CoE Doc 8928, para 35. 
91 CoE RES 1397, para 9; CoE Doc 10281, paras 6–8 and 21; CoE Doc 12813, para 17; CoE Doc AS/Mon(2010)34 

rev.; CoE RES 1661; CoE RES 1237, para 13. 
92 CoE Doc 10281, para 36; CoE RES 1858, para 4.3; CoE Doc 12813, para 22; CoE OPI 239, para 12. 
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The requirement to arrest and extradite fugitives to the ICTY has been the most strict and explicit 

standard imposed on the Serbian authorities. The authorities had been asked to adopt a more 

proactive and rigorous approach to apprehending fugitives93 and to provide the Tribunal with any 

evidence in Serbia’s possession regarding the whereabouts of fugitives.94 The proactive and 

rigorous apprehension of ICTY fugitives required legislative changes95 to enable and regulate the 

prompt administration of Serbia’s duties arising from the ICTY’s Statute and from other 

European96 and international normative frameworks.97 In addition to legislative reform, the 

Serbian authorities have been called on to ensure that those who have helped these fugitives to 

hide in Serbia are brought to justice.98 

On the other hand, the obligation to protect witnesses from threats and intimidation has been 

promoted in notably fewer instances in the Council’s policies on Serbia’s post-conflict transition 

and integration. This duty has been considered an unavoidable element of ensuring cooperation 

with the ICTY99 and a cornerstone of delivering post-conflict justice and reconciliation in Serbia 

and the region.100 In order to establish and improve the protection of witnesses for prosecution 

before the ICTY, the Serbian authorities were required and encouraged to undertake institutional 

and legislative reform 101 and, if needed, to use the services of the ICTY to assist in protecting 

witnesses.102 The CoE imposed these standards in general terms alone, leaving it to the Serbian 

authorities to decide which specific efforts to undertake in order to achieve the goal of witness 

protection.  

The vagueness and irregularity of the imposition of the latter duty and the context in which the 

CoE imposed other duties on Serbia to cooperate with the ICTY indicate that the scope of Serbia’s 

duty to assist in administering the prosecutorial mandates of the ICTY has been largely limited to 

ensuring the participation of alleged perpetrators in the ICTY’s processes, and only secondarily to 

ensuring witnesses’ participation in these processes. In other words, the CoE imposed duties on 

Serbia to cooperate with the ICTY in facilitating efforts to deliver perpetrator-oriented justice 

rather than facilitating efforts to establish the contextual truth about the criminal past of the 

previous regime, of Serbia, and the region.  

                                                   
93 CoE Doc AS/Mon(2010)34 rev., para 11. 
94 CoE RES 1237, para 13. 
95 CoE OPI 239, para 6. 
96 For example, the CoE has called on Serbia to undertake and apply duties regulated by the European Convention on 

Extradition (ETS No. 24) so as to delegalize, delegitimize, and eventually remove a so-called ‘extradition ban’ from 
domestic regulation. At: CoE Doc AS/Mon(2008)07 rev., para 188. For calls to sign and ratify other European 

normative, see: Rec 1803(2007), para 1.2; CoE Doc 11701, para 178. 
97 CoE OPI 239, para 12; CoE Doc AS/Mon(2008)07 rev., paras 188–189; CoE Doc 11701, para 177; CoE Doc 

10281, para 36. 
98 CoE RES 1858, para 4.1. 
99 CoE Doc 10281, para 36.  
100 CoE RES 1858, para 4.3; CoE Doc 12813, para 22. 
101 The standard for protecting witnesses has mainly required domestic action with regard to transferring powers to 

the Ministry of Justice and/or drafting and adopting relevant legislation on witness protection. At: CoE RES 1858 para 

4.3, CoE Doc 12813 para 22.  
102 CoE OPI 239, para 12. 
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6.4  The duty to fight impunity and to deliver justice in CoE policies on the post-conflict transition 

and integration of Bosnia and Herzegovina  

6.4.1  Bosnia’s duty to fight impunity as a standard for giving effect to the right to the truth 

As in its reflections on post-conflict justice processes in the former Yugoslavia and Serbia, the 

CoE has recognized a need and a duty on the part of the Bosnian authorities to fight impunity for 

war crimes and war-related violations of human rights.103 The CoE has indicated the need to further 

‘develop Bosnia and Herzegovina’s capacity to prosecute war crimes’ as a critical element of 

Bosnia’s post-conflict transition to democracy and to Euro-Atlantic integration.104 The CoE has 

not explicitly correlated the Bosnian authorities’ duty to prosecute war crimes to a need or duty to 

give effect to a right to the truth. Instead, the duty to prosecute war-related crimes and to contribute 

to fighting impunity for war-related crimes has been set primarily as a standard for improving 

respect for the rule of law in post-war Bosnia.105  

On some occasions, the need to prosecute war-related crimes has also been implied as a standard 

for improving the functioning of democratic institutions in BiH106 and for giving effect to human 

rights protection and human rights guarantees in post-war Bosnia,107 to be achieved through 

constitutional and legislative reform in the country.108 As part of such reform, the CoE has 

acknowledged the need to improve victim support and witness protection programmes in BiH 

courts so as to improve Bosnia’s capacity to objectively prosecute war-related crimes,109 hence 

introducing a victim-oriented element into Bosnia’s efforts to fight impunity and deliver justice. It 

may seem as though this standard was intended to empower the participation of victims and 

members of the general public in prosecutorial processes so as to ensure their right to access 

information on the war-related crimes that caused their victimhood. However, the policies do not 

                                                   
103 PACE ‘The Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (24 January 2018) CoE RES 

2201, para 5. 
104 PACE ‘Functioning of Democratic Institutions in Bosnia and Herzegovina’ (26 January 2010) CoE RES 1701, 
para 2.1. 
105 PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (15 September 2008) CoE Doc 

11700, para 4.4; PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (30 September 

2008) CoE RES 1626, para 10.2; PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ 

(4 June 2004) CoE Doc 10200, para 168. This has also been implied at: CoE RES 2201, para 16; PACE ‘The 

Functioning of Democratic Institutions in Bosnia and Herzegovina’ (2 October 2013) CoE REC 2025, para 20. 
106 This has been accomplished by calling for the Bosnian authorities to reform the judicial system in the country, 

including reforming, facilitating, and acknowledging the work of the State Court in BiH in prosecuting war-related 

crimes. At: PACE ‘The Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (8 January 2018) 

CoE Doc 14465, part 5.8 on justice reform and especially paras 150–152, where part 5 covers standards regarding 

democratic institutions in the country. 
107 CoE CHR ‘Report by the Commissioner for Human Rights Mr Thomas Hammarberg on his Visit to Bosnia and 
Herzegovina 4–11 June 2007’ (20 February 2008) CoE Doc CommDH(2008)1. 
108 PACE ‘The Functioning of Democratic Institutions in Bosnia and Herzegovina’ (11 January 2010) CoE Doc 12112, 

para 79. Constitutional and legislative reform have similarly been considered necessary for pursuing prompt judicial 

reform so that objective impunity fighting can be further enforced in BiH. At: PACE ‘Honouring of Obligations and 

Commitments by Bosnia and Herzegovina’ (23 June 2004) CoE RES 1383, para 4. 
109 CoE Doc 10200, para 168; CoE Doc 11700, para 45, see also paras 163 and 167. 
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seem to suggest that the CoE intended to urge the enforcement of a right to the truth by urging the 

empowerment of victims and witnesses to participate in impunity-fighting processes in BiH.  

The PACE has further confirmed its victim-oriented approach to prosecuting war-related crimes 

by expressing regret for the ‘slow pace of implementation of the 2009 National War Crime 

Strategy’110 (NWCS) in BiH, where such implementation should be based on ‘investigations into 

alleged war crimes against at least 7000 people’.111 This call may seem to indicate that the urged 

war crimes investigations in BiH, aimed at war crimes prosecutions, were intended to provide 

remedy and truth to war victims in BiH. Yet the duty to investigate has been imposed on this 

occasion as a standard for prosecuting war-related crimes in order to bring perpetrators to justice112 

rather than to guarantee a right to the truth. The need to resolve the issue of missing persons and 

the need to alleviate family members’ grief have been addressed separately on these occasions, 

although still within the context of prosecuting war crimes.113  

Finally, the Monitoring Committee may have implied a correlation between victim-oriented fights 

against impunity and giving effect to a right to the truth. In its assessment of and elaboration on 

BiH’s commitment to dealing with issues regarding war crimes, the Committee recognizes a 

mandate on the part of inquiry commissions in BiH to establish the truth about past war-related 

crimes in Bosnia.114 The context and positioning of this acknowledgment indicates that the truth-

finding mandates of inquiry commissions in BiH were thought to apply to fulfilling Bosnia’s 

commitment to redressing war-related crimes. While fighting impunity is a model for redressing 

war-related crimes, however, the context here does not indicate that the truth-finding mandates of 

inquiry commissions in BiH were considered to apply to fulfilling Bosnia’s duty to fight impunity 

for war crimes.115 It may be concluded that the Monitoring Committee has also stopped short of 

establishing a correlation between fulfilling a duty to fight impunity for war-related crimes and 

guaranteeing a right to the truth in BiH. 

6.4.2  Specific standards regarding Bosnia’s duty to fight impunity – additional implicit links to 

the right to the truth?  

In its policies on Bosnia’s post-conflict transition and integration, the CoE has indicated a duty on 

the part of the Bosnian authorities to implement the NWCS116 as a crucial precondition for 

                                                   
110 CoE RES 2201, para 5. See also, the context of: CoE Doc 14465, paras 49–50. 
111 CoE RES 2201, para 5; CoE Doc 14465, para 50. 
112 CoE Doc 14465, para 50, when seen together with para 49. See also: CoE Doc 11700, para 149; CoE Doc 10200, 

para 45. 
113 CoE Doc 14465, part 3.1.3 (i.e. paras 53–55); CoE RES 2201, para 4. 
114 CoE Doc 10200, para 39. 
115 Fighting impunity is a model for redressing war-related harms. These are not synonymous efforts, as there are also 

other models of redress for war-related harms, including reparation and satisfaction. Basic Principles and Guidelines 

on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and 
Serious Violations of International Humanitarian Law, UNGA Res 60/147 (21 March 2006) UN Doc A/RES/60/147 

(hereinafter ‘Basic Principles’) paras 18–23. 
116 PACE ‘The Functioning of Democratic Institutions in Bosnia and Herzegovina’ (25 January 2010) CoE Doc 

121121 Add., paras 14–17; CoE Doc 13449, para 3; CoE RES 1626, at para 10.1; CoE RES 1701, paras 2.1 and 10.2; 

PACE ‘Bosnia and Herzegovina’s Application for Membership of the Council of Europe’ (5 December 2001) CoE 

Doc 9287, paras 61 and 67; CoE Doc 12112, paras 12, 45 and 79. 
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domestically prosecuting war criminals and for pursuing prompt impunity fighting in post-conflict 

Bosnia. Further standards for achieving prompt impunity fighting in Bosnia derive from the 

Council’s standards on the functioning of judicial and prosecutorial systems in BiH, aimed at 

improving public trust in the Bosnian justice sector.117 In order to encourage and increase public 

trust in impunity-fighting processes in the country, the Bosnian authorities have been called on to 

empower the delivery of objective, efficient, and consistent post-conflict justice in BiH. The 

Council has urged the Bosnian authorities to pursue the unification of judicial institutions and 

legislation regulating judicial systems in BiH.118 Achieving legislative and institutional unification 

in BiH is expected to lead to the unified application and interpretation of BiH’s constitution and 

relevant legislation119 so as to contribute to achieving consistent judicial practice and unselective 

justice delivery in the country.120  

The standard of pursuing the legislative and institutional unification of judicial and prosecutorial 

systems and practices in Bosnia has not been explicitly set out as a standard for giving effect to a 

right to the truth. Instead, the Council has encouraged the establishment of a Constitutional Court 

in BiH as a step towards unifying practices for judicially protecting human rights in BiH in 

alignment with the ECtHR’s case law.121 This encouragement to implement ECtHR case law in a 

unified and unselective way throughout the country may be seen as having been intended to 

encourage the unified application and acknowledgment of a right to the truth in Bosnian domestic 

jurisdictions. Such an interpretation may be unsustainable, however. While the Council has been 

consistently explicit in requiring the implementation of the ECtHR’s judgments in the Bosnian 

system, it has not specifically required the implementation of the ECtHR’s adjudications on the 

right (on the part of victims, their families, and others) to receive information about human rights 

violations and the harms to which they were exposed during the wars.122 The Council has, however, 

condemned the inconsistent application of criminal laws in BiH when adjudicating war-related 

crimes, where it was feared that such inconsistency would ‘lead to inequality of treatment of 

citizens, in the light of the European Convention on Human Rights (the Convention – ETS No. 

5)’.123 This may indicate that the requirement to apply the case law of the ECtHR in a unified 

                                                   
117 CoE Doc 14465, para 150; CoE Doc 10200, para 159. 
118 For example, delays in setting up a state court chamber to deal with serious economic crime, trafficking, and 

corruption has been perceived by the CoE as ‘a radical leap in the process of reforming the criminal justice system of 

Bosnia and Herzegovina’. The authorities of BiH were called on to adopt and implement laws at the state and entity 

level so as to finalize the ‘creation of a state-level supreme court to enhance the reform of the judiciary’. At PACE 

‘Constitutional Reform in Bosnia and Herzegovina’ (29 June 2006) CoE RES 1513, paras 1 and 21.7, see together 

with CoE Doc 10200, paras 164 and 167. See also: CoE Doc 9287, paras 62 and 66, see together with CoE RES 1626, 

para 10.1; CoE Doc 12112, para 17; CoE Doc 12112add, paras 15 and 17; CoE Doc 11700, para 135. 
119 CoE Doc 9287, para 62. 
120 CoE RES 1626, para 10.4.1. 
121 I.e., in expecting that the creation of a Constitutional Court in BiH would lead to the unified implementation of the 

ECtHR’s case law. At: CoE Doc 9287, para 62, see also paras 63–66. 
122 Unlike its silence regarding this aspect of the need to implement the ECtHR’s case-law domestically, the Council 

has been adamant to repetitively and explicitly require implementation of other specific judgments of the ECtHR, like 

for example the need to implement the standardization imposed with the Finći judgment.  
123 CoE RES 1626, para 10.2. 
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manner implies a requirement to implement those of the Court’s adjudications that are relevant to 

giving effect to a right to the truth. The context is silent on the viability of this interpretation.   

6.4.2.1  The independence and credibility of the judicial system in BiH 

6.4.2.1.1  Judicial freedom from political and executive influence in BiH  

As in its take on Serbia’s judicial system, the CoE recognizes that lack of judicial independence 

was a major problem in BiH.124 The Council has been adamant that administering efficient and 

independent judicial and prosecutorial mandates represents a standard for ensuring the expeditious 

domestic prosecution of war-related crimes in BiH and for ensuring the expeditious delivery of 

post-conflict justice in the region.125 At the same time, ensuring the expeditious delivery of post-

conflict justice has been acknowledged as a standard deriving from Bosnia’s commitment to 

empowering and ensuring the effective protection of human rights.126 This may indicate that 

Bosnia’s duty to establish and administer the efficient and independent functioning of the judicial 

system was intended to derive an indirect duty on the part of the Bosnian authorities to guarantee 

a right to the truth. The context gives no solid hints in support of such an interpretation.  

Nevertheless, the CoE does consider it necessary to establish an independent judicial and 

prosecutorial system and related processes in post-conflict BiH so that people in the country are 

delivered efficient, objective, transparent, and non-discriminatory justice.127 In this context, the 

CoE has advised that the Bosnian authorities should prevent political and executorial influence on 

judicial deliberations by eliminating political and executive intrusions into the review processes 

for appointing and dismissing judges and prosecutors and by removing politically biased and 

corrupt judges and prosecutors from office.128 Reformed procedures for reviewing, reappointing, 

and dismissing judges and prosecutors should guarantee fairness129 and due process130 in 

appointing and dismissing such officials in BiH.131 This should be initiated by harmonizing the 

justice system132 with a view to harmonizing processes related to the appointment of judges and 

prosecutors in the country.133 Fair and due process should also guarantee that (re-)appointments 

                                                   
124 PACE ‘Bosnia and Herzegovina’s Application for Membership of the Council of Europe’ (5 December 2001) CoE 

Doc 9288, para 26. 
125 PACE ‘Bosnia and Herzegovina’s Application for Membership of the Council of Europe’ (22 January 2002) CoE 

OPI 234, para 15; CoE Doc 10200, paras 163–164. 
126 CoE OPI 234, paras 15.g, 15.h, and 15.o, see together with CoE Doc 11700, para 140; PACE ‘Functioning of the 
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and dismissals are carried out in a timely134 and merit-based manner135 and should ensure respect 

for the guaranteed rights of judges and prosecutors.136 This should then culminate in the 

elimination of corruption within the judiciary137 and in ensuring the accountability of the relevant 

institutions so as to increase public trust in the judicial system.138 Unlike its stipulations regarding 

Serbian authorities, however, the Council has not explicitly required Bosnian authorities to ensure 

the transparency of their judicial system. 

6.4.2.1.2  Preventing the delegitimation of the domestic delivery of post-conflict justice in BiH 

The CoE has implied that there is a need for the Bosnian authorities and political actors to 

acknowledge judicial institutions, judicial mandates, and judicial processes in the country.139 The 

Council has indicated that ethnically biased rhetoric against the work and decisions of the domestic 

justice system in BiH has been used to promote nationalistic rhetoric about the country’s violent 

past.140 The Monitoring Committee has recognized in this context that the political undermining 

of the legitimacy and decisions of the National War Crimes Chamber constitutes the political 

undermining of recognition of the crimes committed in Bosnia.141 The CoE has called on the 

Bosnian authorities to eliminate the hostile rhetoric towards domestic efforts to fight impunity, 

which has been used to delegitimize the truths established in domestic prosecutions of war crimes 

and to glorify war criminals from BiH.142 The Council has specifically required the Bosnian 

authorities to eliminate the political delegitimation of the judiciary, especially the War Crimes 

Chamber of the State Court.143 The CoE does not acknowledge eliminating the hostile attitude 

towards judicial and prosecutorial instances and processes in BiH as a precondition for satisfying 

the need to establish the objective truth about BiH’s harmful past, yet the CoE’s calls for the 

eradication of ethnically biased political criticism of the work of the War Crimes Chamber of the 

State Court may eventually evolve into calls for the eradication of nationalistic rhetoric about the 

judicially established truth regarding past crimes and responsibility for such crimes, eventually 

contributing to giving effect to a collective element of a right to the truth on the part of Bosnian 

victims and victimized communities.  

 

                                                   
134 PACE ‘Strengthening of Democratic Institutions in Bosnia and Herzegovina’ (23 June 2004) CoE RES 1384, para 

10; PACE ‘The Functioning of Democratic Institutions in Bosnia and Herzegovina’ (13 September 2013) CoE Doc 

13300, paras: 54–57; PACE ‘Strengthening of Democratic Institutions in Bosnia and Herzegovina’ (4 June 2004) CoE 

Doc 10196, para II.27. 
135 CoE Doc 7833, para 69; PACE ‘Bosnia and Herzegovina’s Application for Membership of the Council of Europe’ 

(5 December 2001) CoE Doc 9287, para 69. 
136 CoE Doc 10200, at para 99. 
137 CoE Doc 10200, at paras 158-161; and CoE Doc 9288, para 28. 
138 CoE Doc 10200, para 159. 
139 The CoE has recognized that political degradation and lack of political acknowledgment of the court instances in 
BiH has been a major obstacle to achieving proper judicial reform in the country. At: PACE ‘The Functioning of 

Democratic Institutions in Bosnia and Herzegovina’ (2 October 2013) CoE REC 2025, at para 20. 
140 CoE Doc 12112, paras 71–72. 
141 ibid. 
142 CoE RES 2201, para 15. 
143 CoE Doc 14465, paras 150–152. See also: CoE REC 2025, para 9. 



192 
 

6.4.2.1.3  The efficiency and credibility of the judicial system in BiH  

The CoE has clearly recognized the need to ensure that the judicial system in BiH is efficient, 

professional, and accountable.144 The fulfilment of this need has been understood to depend on 

fulfilling Bosnia’s commitment to pursuing the legislative and institutional unification and 

harmonization of the judicial system in the country,145 which will lead to improving institutional 

cooperation146 and to empowering consistent judicial practice147 so as to guarantee the deliverance 

of equal and objective justice to all citizens of BiH. The CoE has urged the Bosnian authorities to 

provide full support for judicial and prosecutorial instances in building their institutional 

capacity148 by supporting and contributing to their professional and budgetary empowerment.149 

The Council has encouraged the Bosnian authorities to administer political support for the 

country’s judicial and prosecutorial instances,150 where such support should result in administering 

human resources151 and training for judicial and prosecutorial personnel152 and in securing 

financial153 and other material support154 for judicial and prosecutorial instances in the country.  

The need to provide such support has not been set out as a clear standard for giving effect to a right 

to the truth. Instead, it has been set out as providing support for the Bosnian Constitutional Court155 

and the War Crimes Chamber at the State Court,156 where the former has a mandate to ensure 

judicial compliance and implementation of the case law of the ECtHR and the latter has a mandate 

to investigate and prosecute war-related crimes in BiH. This may indicate that the Council’s urging 

of the Bosnian authorities to support these instances may mirror an indirect exhortation to promote 

and support objective and efficient truth finding for war-related violations of human rights and to 

give effect to a right to truth (finding) as a TJ concept. Such an argument is something of a stretch, 

however. 
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6.4.2.2  Specific standards regarding mandates to prosecute war-related crimes in BiH  

As in the Serbian context, the general standardization of the functioning of (and reforms to) the 

judicial and prosecutorial system in BiH has been indicated to apply to the work and mandates of 

specialized judicial and prosecutorial instances for prosecuting war-related crimes. The need to 

pursue political cooperation157 and legislative and institutional reform for the purposes of 

establishing the unification and harmonization of judicial instances and practices158 has been set 

to apply to efforts to establish and manage a specialized judicial unit for prosecuting war-related 

crimes. In addition, and as in the Serbian context, the Council has imposed standards that 

specifically apply to efforts and instances to domestically prosecute war-related crimes in BiH. 

Such standards mainly derive from the Council’s calls for the Bosnian authorities to adopt and 

implement a National War Crimes Strategy (NWCS).159  

6.4.2.2.1  Legislative reform related to the domestic fight against impunity for war-related crimes 

in BiH 

In general terms, the Council has called on the Bosnian authorities to adopt appropriate laws160 

and constitutional amendments161 to regulate war crimes trials in Bosnia. More specifically, it has 

urged the Bosnian authorities to implement measures to establish a system to ensure and sustain 

the consistent application of legislative amendments and criminal laws relevant to prosecuting 

alleged war criminals in BiH, so as to ensure the implementation of ECHR standards on 

guaranteeing human rights and equal treatment.162 Thematically, it has set out that the required 

legislative reform of domestic prosecution of war-related crimes in BiH should regulate the 

protection of witnesses in war-related prosecutions,163 the proper administration of criminal 

sentences,164 the establishment of a central database of information on war-related crimes in 

BiH,165 the equal treatment166 of all citizens of BiH when prosecuting war-related crimes, the 

efficiency and objectivity of judicial, prosecutorial, and investigative instances whose jurisdictions 

include war-related cases,167 and regulating and implementing prompt cooperation with the 

ICTY.168 
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6.4.2.2.2  Institutional reform related to the domestic fight against impunity for war-related crimes 

in BiH 

Providing full support to judicial instances for prosecuting war crimes in BiH has been promoted 

as an essential requirement and precondition for developing BiH’s capacity to prosecute war 

crimes169 and ensure respect for the rule of law in the country.170 The Council notes that such 

support includes providing these instances with the necessary human, material, and financial 

support and resources to function and to be effective.171 It also requires that judges and prosecutors 

working on war crimes be promptly trained.172 In line with its recognition of the importance of 

witnesses in domestically prosecuting war-related crimes,173 the Council has congratulated the 

Bosnian authorities on its efforts to pursue institutional reform of the administration of proper 

witness protection and has encouraged further such efforts,174 including the establishment of 

specific programs, personnel, and units for protecting witnesses in war-related prosecution 

cases.175  

With regard to the regional application of standardization, the CoE has noted the importance of 

BiH’s cooperation with Croatia, Serbia, and Montenegro to establish and sustain inter-state 

dialogue regarding technical and other problems faced by national war crimes jurisdictions in the 

administration of their investigative and prosecutorial mandates.176  

6.4.2.3  Bosnia’s duty to contribute to international efforts to fight impunity  

The Council’s calls on and encouragement of the Bosnian authorities to pursue prompt reform to 

ensure the efficient domestic prosecution of war-related crimes have often been based on a 

recognized need and duty on the part of the Bosnian authorities to cooperate with the ICTY in 

administering its completion strategy.177 As in the Serbian context, the CoE explicitly (and in strict 

terms) called on the Bosnian authorities to cooperate with the Tribunal. This duty has not been 

clearly acknowledged as a standard for ensuring expeditious truth-finding or for giving effect to a 

fundamental right to the truth. Instead, it has been acknowledged as a commitment on Bosnia’s 
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part to the CoE178 and has been set out as a standard for prosecuting and dealing with war crimes.179 

The duty to cooperate with the ICTY has been set as a standard for delivering post-conflict justice 

for war-related crimes180 and has been positioned as a rule of law standard.181  

The Bosnian authorities were called on to closely,182 actively,183 fully,184 urgently,185 and 

effectively186 cooperate with the ICTY, especially in their efforts to arrest and extradite alleged 

perpetrators to the Tribunal.187 The Council has therefore encouraged Bosnian authorities to pursue 

international and internal cooperation in efforts to apprehend and extradite remaining fugit ives to 

the ICTY.188 The Bosnian authorities have also been praised for pursuing legislative reform to 

promptly regulate arrests and transfers of suspects to the ICTY.189 

The act of arresting (alleged) war criminals has been acknowledged as a precondition and 

necessary and unavoidable step towards achieving progress190 and democratic development191 in 

post-conflict BiH. It has also been deemed a necessary precondition for establishing respect for 

the rule of law192 and the proper delivery of justice,193 forgiveness,194 and reconciliation between 

ethnic groups and communities in BiH.195 The CoE has implied that extraditing fugitives to the 

Tribunal so as to assist in internationally prosecuting war criminals can be considered an effort on 

the part of domestic authorities to acknowledge conflict-related crimes and responsibility for such 

atrocities.196 This may indicate that the Bosnian authorities’ duty to cooperate in ICTY 

prosecutorial processes imposes an indirect duty to contribute to establishing the objective truth 

about the criminal and harmful past of Bosnian communities.  

Another hint that the Council may have implied that Bosnia has a duty to cooperate with the ICTY 

as an indirect duty to give effect to a collective right to the truth may derive from the acknowledged 

need for Bosnian authorities to cooperate with the Tribunal in allowing the latter access to archives 
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and witnesses197 in its efforts to establish and unveil the truth. Bearing in mind that the CoE has 

acknowledged that the ICTY’s role in establishing the objective truth about the former 

Yugoslavia’s criminal past depends heavily on having access to witnesses in particular,198 this duty 

to provide such access to witnesses from BiH may indicate the imposition of an indirect duty to 

assist in establishing and unveiling the objective judicial truth about the crimes and harms 

committed against communities in BiH and the region. This argumentation may be dubious, 

however, as the CoE has not further confirmed this in its policies on Bosnia’s obligations to 

transition and pursue integration in particular. Even more, the Council’s acknowledgment of the 

need for the Bosnian authorities to provide the ICTY’s personnel with access to domestic archives, 

witnesses, and territories has not been firmly confirmed by the CoE as a duty on the part of the 

Bosnian authorities (although it has been acknowledged as such by the Tribunal’s President).199  

6.5  The duty to fight impunity and to deliver justice in CoE policies on the post-conflict transition 

and integration of Kosovo 

6.5.1  The duty to fight impunity as a mechanism for giving effect to the right to the truth regarding 

the Kosovo conflict 

The Council has urged the implementation of impunity-fighting efforts in Kosovo as a model and 

standard for enforcing respect for human rights200 and the rule of law,201 for eradicating corruption 

within the system,202 and for delivering prompt and objective post-conflict justice203 in Kosovo. 

Impunity-fighting efforts in Kosovo have been promoted as having the potential to contribute to 

pursuing reconciliation204 and other TJ goals.205 As in its assessment of Serbia’s and Bosnia’s post-

conflict transition, the CoE does not explicitly recognize a duty to fight impunity for crimes related 

to the Kosovo conflict as a standard for giving effect to a right to the truth. However, unlike in its 

policies on BiH’s and Serbia’s transitions, the Council’s policies on Kosovo’s transition are clearer 

in acknowledging that judicial and other mandates to fight impunity play a key role in establishing 

truth in efforts to deliver justice for enforced disappearances and other human rights violations 
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stemming from the conflict in Kosovo.206 The Council has encouraged ‘co-operation with justice 

in order to uncover mass graves and identify war criminals’ as a precondition for increasing trust 

and forging reconciliation between communities in Kosovo.207 In this context, the CoE explicitly 

recognizes that ‘establishing truth about the crimes committed [in relation to the Kosovo conflict] 

is an essential precondition for lasting stability’.208 With this, the CoE has clearly indicated that 

efforts to deliver justice for conflict-related violations in Kosovo should aim to establish contextual 

and victim-oriented truth about these violations.  

The CoE has imposed a duty on the part of authorities in Kosovo to prosecute perpetrators of war-

related crimes as a correlate of the duty to investigate such crimes.209 The context indicates that 

investigations – when required alongside prosecutions – should be of a criminal nature and should 

aim at prosecuting alleged perpetrators210 and delivering retributive justice. Yet the Council has 

made clear that justice delivery in this context should also be victim oriented so as to satisfy the 

needs of victims and their right to justice.211 The CoE has not explicitly stipulated that such victim-

oriented efforts to fight impunity and deliver justice should satisfy victims’ specific need for and 

right to the truth. Nevertheless, it has indicated in clear terms that investigations in this context 

should essentially aim to establish the facts and the truth about past violations of human rights.212 

Only then can they lead to their ultimate goal of punishing perpetrators,213 delivering justice to 

victims,214 and substantively contributing to establishing lasting stability in Kosovo and the 
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region.215 With, this, the CoE has recognized that a duty to establish the truth about Kosovo’s 

violent past is a precondition for promptly fulfilling a duty to fight impunity in Kosovo. 

More specifically, the CoE has underscored the utmost importance of promptly investigating cases 

of enforced disappearance and abductions so that truth about the fate, identity and location of 

victims and their remains is revealed to grieving families.216 Investigating cases of enforced 

disappearance has been recognized as a central element of (and a standard for) administering 

international mandates in Kosovo to prosecute violations of human rights and IHL conducted in 

relation to the Kosovo conflict.217 The CoE has also underscored that this interdependence between 

guaranteeing human rights and fighting impunity for war crimes applies to other serious crimes 

committed in the context of the Kosovo conflict and should be enforced as a generally applicable 

standard for redressing war-related crimes in Kosovo.218 The CoE has consequently recognized 

that adequate investigation is a substantive standard for combatting the culture of impunity in 

Kosovo,219 as well as for improving respect for human rights220 and providing redress and justice 

to victims.221 All this indicates the CoE’s acknowledgement that efforts and the duty to fight 

impunity and to ensure accountability for war-related violations in Kosovo play a role in 

empowering a range of truth-finding measures that mirror giving effect to a fundamental right to 

the truth and to a right to truth (finding) as a TJ concept. 

6.5.2  Specific standards regarding Kosovo’s duty to fight impunity – additional implicit links to 

the right to the truth? 

As in the Serbian and Bosnian context, the CoE’s policies on the post-conflict transition and 

integration of Kosovo indicate that the expeditious fighting of impunity for war crimes in Kosovo 

(aimed at delivering objective justice to victims and communities) requires the imposition of 

reforms to the judicial and prosecutorial system in Kosovo.222 The CoE has noted in these policies 

that pursuing legislative and institutional reform of the criminal judicial and prosecutorial system 

in Kosovo is a necessary precondition for ending domestic impunity for crimes related to the 

Kosovo conflict. Also similar to the Council’s take on impunity fighting in post-conflict Serbia 

and BiH, the CoE has confirmed that such reform should strive to ensure the efficiency, 

professionalism, independence, impartiality, transparency and ethics of the judicial system(s) in 

Kosovo.223  
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As a means of ensuring the independence of the justice system, the political actors in Kosovo were 

called on to eliminate corruption224 within the judiciary and to otherwise prevent political 

influence225 over judicial decision-making processes. The CoE has also called for the elimination 

of influence pursued through the delegitimation226 of judiciaries and their adjudications via the 

media. Relevant mandate holders in Kosovo have been further urged to undertake the legislative 

and institutional harmonization227 of the judicial (especially the criminal) system in Kosovo so as 

to improve the consistency and legal certainty of post-conflict justice delivery in Kosovo.228 Such 

reform should contribute to boosting integrity and increasing public trust in the judiciary and in 

justice-delivery processes in Kosovo,229 ultimately resulting in the much-needed elimination of 

Kosovo’s culture of impunity.230  

This conception of the goal of these requirements in Kosovo may indicate an indirect exhortation 

to acknowledge the collective truth about war-related crimes and human rights violations in 

Kosovo. The context suggests, however, that the Council considers the duty to eliminate political 

and media influence over the judiciary and the War Crimes Unit in Kosovo as an issue that is 

purely relevant to fighting impunity and establishing criminal accountability rather than 

establishing and acknowledging judicial truth about past violence and crimes in Kosovo.231 At the 

same time, however, ending the culture of impunity in Kosovo has been considered a valuable 

precondition for enforcing human rights protection in post-conflict Kosovo.232 This does not 

necessarily establish impunity fighting as a standard for giving effect to a fundamental right to the 

truth, but the overall context of the CoE’s policies on Kosovo’s post-conflict transition and 

integration indicates that fighting the culture of impunity for war-related crimes in Kosovo 

represents an unavoidably relevant form of post-conflict justice delivery for victims and 

communities, where the latter result from objective and legitimate investigations and other relevant 

truth-finding models.  

With this in mind, the CoE has acknowledged the need for investigative and prosecutorial actors 

in Kosovo to protect witnesses233 as a precondition for fighting impunity (and the culture of 

impunity) in Kosovo. This has not been imposed as a standard for giving effect to a right to the 

truth. Instead, the CoE may have implied that witness protection is considered important for 

                                                   
(29 April 2004) CoE RES 1375, para 3; PACE ‘The Situation in Kosovo’ and the Role of the Council of Europe’ (21 

June 2010) CoE Doc 12302, Amendment B; CoE RES 1397, para 10.3; CoE Doc 11498, paras 7 and 22. 
224 CoE RES 2094, para 7.1; CoE RES 1912, para 8. 
225 CoE Doc 13088, paras 37, 52, 56, 66; CoE RES 1912, para 5; CoE RES 2094, para 7.2.1. 
226 CoE RES 1912, para 10.3. See also: CoE Doc 12462, para 18. 
227 CoE RES 1595, para 11.4. See also: CoE Doc 13088, paras 52 and 76; CoE RES 1375, para 3; CoE Doc 12302, 

Amendment B. 
228 CoE Doc 10393, paras 2.x, 49, 59.i. 
229 CoE Doc 13939, para 43; CoE RES 1912, para 10.3, see together with CoE Doc 13088, para 157; CoE Doc 
CommDH(2017)9, para 19. 
230 CoE Doc 13088, paras 59 and 157. 
231 ibid., paras 56 and 66; CoE RES 1912, paras 5 and 10.3. 
232 CoE Doc 13088, paras 59 and 157. 
233 CoE RES 1912, paras 8.5, 9.5.2; 11.1.2; CoE RES 2094, para 7.2.7; CoE Doc 13088, paras 52, 56, 62, 66, 76; CoE 

Doc 13939, para 62; CoE Doc CommDH(2017)9, para 18. 
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solving cases of enforced disappearance and abduction and for investigating all conflict-related 

human rights violations in Kosovo,234 possibly indicating a correlation between fighting impunity 

and giving effect to a right to the truth through resolving the issue of missing persons. The CoE 

has implied this need to improve witness protection in the context of the prosecution of war-related 

crimes in Kosovo as an element that falls within the scope of standards addressed to assessing 

Kosovar efforts to fight impunity, to pursue accountability, and to ensure access to justice for 

conflict-related violations in Kosovo.235 With this said, the language is notably silent in this context 

on whether there is a correlation between witness protection and truth finding in relation to missing 

persons and other conflict-related crimes in Kosovo. 

6.6  Conclusion   

Judicial truth finding and the administration of judicial mandates to fight impunity in an objective 

and independent manner are recognized in international norms as a primary model for empowering 

a right to the truth.236 When assessing post-conflict transitions and reconciliation in the former 

Yugoslavia as a whole, and when applying a country-specific focus, the CoE has generally 

mirrored regulations in international law when it comes to specific state duties deriving from a 

duty to fight impunity. It has recognized the need for the authorities in former Yugoslav societies 

to fight impunity as a precondition for pursuing TJ goals that are both retributive and restorative 

in nature. With this, the CoE has recognized that the fight against impunity in post-conflict 

Yugoslavia should culminate in delivering prompt justice to victims, deterring future violations, 

fostering public trust in the system, and achieving reconciliation in the region.  

The CoE has refrained, however, from recognizing a duty to fight impunity as a standard for giving 

effect to a right to the truth per se in the former Yugoslavia. It has also stopped short of mirroring 

in clear terms the notion, familiar from international norms, that the judicial system and judicial 

mandates play a pivotal role in fulfilling a duty to give effect to a right to the truth per se. The CoE 

has been rather hesitant to explicitly and consistently acknowledge a correlation between ensuring 

that former Yugoslav states and societies fulfil their commitment to fighting impunity and giving 

effect to a right to the truth per se. In noting the Council’s failure to explicitly promote such a 

correlation, this chapter has considered whether such a notion is nonetheless implicitly mirrored 

in the Council’s policies on the post-conflict transition and integration of former Yugoslav 

societies. 

What can be gleaned from the CoE’s policies on post-conflict transitions and reconciliation in the 

former Yugoslavia and its successor societies is that the Council has implicitly indicated a 

correlation between efforts to fight impunity and efforts to promote post-conflict truth finding, 

possibly indicating a need or duty to fight impunity for crimes conducted during the Yugoslav 

                                                   
234 CoE Doc 13088, paras 62 and 66. 
235 ibid., para 62, see all of part 4.1; PACE ‘The Situation in Kosovo and the Role of the Council of Europe’ (8 January 

2016) CoE Doc 13939, para 62. 
236 See Chapter 1. Or see: UNCHR ‘Report of the Independent Expert to Update the Set of Principles to Combat 

Impunity, Diane Orentlicher, Addendum: Updated Set of Principles for the Protection and Promotion of Human 

Rights through Action to Combat Impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1, Principle 5.  
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conflicts as an indirect standard for giving effect to a right to truth (finding) as a TJ concept. In its 

Position Paper on post-war justice and durable peace in the former Yugoslavia as a whole, for 

example, the Council’s Commissioner for Human Rights has stated that ending impunity for war-

related rape cases represents an important contributing element of seeking post-conflict truth and 

the pursuit of other elements of contemporary TJ processes in the former Yugoslavia.237 The 

Commissioner has further applied this correlation to the broader context by acknowledging that 

objective impunity fighting should be pursued in such a manner (and to such an extent) that all 

victims of gross human rights violations receive truth and justice and prompt guarantees of their 

rights,238 hence implying that impunity fighting efforts have the capacity to give effect to victims’ 

right to justice and truth.  

This was further confirmed by the Committee on Political Affairs and Democracy in what seems 

to be its most explicit acknowledgement of the correlation and interdependence of efforts to fight 

impunity for war-related crimes and giving effect to truth-finding and to a right to the truth on the 

part of the people of the former Yugoslavia. In its Report on reconciliation and political dialogue 

in the former Yugoslavia as a whole, the Committee explicitly recognized the ICTY’s mandate to 

establish and promote the truth about the violent past of former Yugoslav societies, which is to be 

established precisely through administering mandates and efforts to prosecute perpetrators and to 

fight impunity.239 The Committee has hence explicitly acknowledged judicial processes and 

criminal prosecutions as a model for establishing truth and ultimately for giving effect to a right 

to the truth in the former Yugoslavia.  

The CoE has not mirrored this explicit acknowledgment of the ICTY’s history-drafting role in its 

country-specific policies on the transitions of post-conflict Yugoslav societies. Instead, the 

standards imposed by the CoE regarding the Serbian authorities’ duty to cooperate with the ICTY 

were primarily intended to enforce retributive and perpetrator-oriented justice rather than victim-

oriented truth finding. On the other hand, the Council has implicitly recognized that Bosnia’s 

efforts to arrest and extradite fugitives to the ICTY can be considered efforts to acknowledge 

conflict-related crimes and responsibility for such crimes, implying that Bosnia’s cooperation with 

the ICTY has the capacity to promote the legitimation of the truth concerning war-related crimes 

and violations in the region. Hence, BiH’s commitment to cooperating with the ICTY may indicate 

a duty to engage in judicial truth finding. 

The clearest indication of the CoE’s acknowledgement of the correlation and interdependence of 

efforts to fight impunity and efforts in truth finding in its country-specific policies on post-conflict 

transitions in the former Yugoslavia occurs in the Council’s acknowledgement of a need to 

establish truth as a precondition for fighting impunity for war-related crimes in Kosovo. The 

Council has explicitly urged and promoted efforts to investigate and prosecute past violations of 

human rights in Kosovo, while recognizing that such efforts should (and are intended to) uncover 

and establish the truth about the misconduct, those responsible, and the fate and whereabouts of 

                                                   
237 CoE Doc CommDH/PositionPaper(2012)1, page 4. 
238 CoE Doc CommDH/PositionPaper(2012)1, page 3. 
239 CoE Doc 12461, paras 61 and 71. 
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missing persons, even when the ultimate goal of such efforts is retributive in nature. With this, the 

CoE has indicated that establishing both victim-oriented and perpetrator-oriented truth is a 

precondition for pursuing efforts to fight impunity for crimes conducted in relation to the Kosovo 

conflict. In other words, efforts and duties to fight impunity in Kosovo should generate efforts and 

duties to establish the objective truth about war-related violations in Kosovo. The CoE’s most 

contextually clear acknowledgement that impunity-fighting mandates have the capacity to give 

effect to truth (finding) as a TJ concept, and eventually to a fundamental right to the truth, can be 

found in its policies on Kosovo’s post-conflict transition and integration. 

A victim-oriented approach to impunity fighting as a model for providing unselective justice is 

confirmed in the Council’s policies on BiH’s post-conflict transition, in which the Council urges 

the Bosnian authorities to pursue the institutional and legislative unification of the judicial system 

in BiH. The CoE indicates that such unification should culminate in the unified and unselective 

implementation of standards on human rights protection, where the latter should mirror the 

adjudications and case law of the ECtHR, including regarding war-related violations of human 

rights. The context is rather vague, however, when it comes to determining whether this victim-

oriented approach to impunity-fighting efforts in BiH is intended to generate a duty to give effect 

to a right to the truth as deriving from a duty to promptly fight impunity for war-related crimes 

and human rights violations in BiH.  

Instead, the CoE has acknowledged that eradicating the political and media-based delegitimation 

of the judicial system in BiH and preventing the undermining of its mandates and adjudications, 

especially those related to the war crimes division, can mirror political and official 

acknowledgment of the truth regarding crimes of the past and responsibility for such crimes. This 

indicates the CoE’s implicit acknowledgement of the role played by domestic judicial instances in 

establishing the truth about the violent past and in giving effect to a right to truth (finding) as a TJ 

concept, or even to a fundamental right to the truth. The Council has confirmed this understanding 

of the correlation between efforts to fight impunity and truth finding in its policies on Serbia’s 

post-conflict transition. In these policies, the Council acknowledges in even clearer terms that 

failure to eliminate the political and media-based delegitimation of domestic judiciaries or to 

eliminate external influence over domestic judicial adjudications can lead to a failure to establish 

and unveil the objective truth about the criminal past of the previous regime and of Serbian society, 

depriving the Serbian people of the legitimate truth about their past. On the other hand, when 

addressing this need to eliminate the political and media-based delegitimation of judicial instances 

and deliberations in Kosovo, the CoE has made clear that efforts to do so are solely relevant to 

establishing the criminal responsibility of perpetrators rather than establishing contextual truth 

about crimes committed in the context of the conflict in Kosovo.  

All this indicates that the Council has consistently refrained from establishing an explicit 

correlation between the duty to fight impunity and efforts to give effect to a right to the truth. Even 

though the CoE has generally demonstrated consistency in its conception of the scope of duties 

related to fighting impunity, it has nonetheless demonstrated a somewhat inconsistent approach to 

establishing a clear correlation of this sort. 
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CHAPTER 7: The duty to preserve memory in CoE policies on post-conflict transition and 

giving effect to a right to the truth in the former Yugoslavia  

7.1  Introduction 

International norms of soft law explicitly prescribe a duty to preserve memory as an ultimate duty 

to give effect to a right to the truth on the part of victimized communities.1 The CoE, by contrast, 

has been notably reluctant to recognize the reciprocal importance of the collective application of 

a fundamental right to the truth2 and has consequently failed to explicitly recognize a duty to 

preserve memory in its territorially unlimited policies on post-conflict truth finding and missing 

persons.3 The CoE has, however, recognized the need to project and preserve the memory of the 

harmful past as a much-needed effort in pursuing reconciliation and sustainable peace in the 

region.4 This chapter examines whether the CoE has implicitly acknowledged a need, or even a 

duty, to preserve the memory of the harmful past in relation to the societies and victimized 

communities of the former Yugoslavia. To this end, the chapter will begin by analysing the 

Council’s policies on post-conflict reconciliation and political dialogue in the former Yugoslavia 

as a whole, followed by an analysis of the Council’s policies on post-conflict transition and the 

European integration of Serbia, BiH and Kosovo.     

7.2  The duty to preserve memory in CoE policies on reconciliation and missing persons in the 

former Yugoslavia as a whole  

As expected, the CoE’s policies on post-conflict reconciliation in the former Yugoslavia as a whole 

do not explicitly recognize a duty to preserve the memory of the violent past of the region and its 

communities. In fact, the CoE has refrained from explicitly mentioning such a duty at all, instead 

indicating its implicit recognition of a need or duty to preserve the collective memory of victimized 

communities within former Yugoslav countries, which seems to mirror its implication of such a 

duty deriving from its territorially unspecific policies on post-conflict truth finding and missing 

persons.5 These implications will be addressed in the following sub-sections. 

7.2.1  Records on missing persons and other victims of the conflicts in Yugoslavia 

As with the context of its territorially unspecific policies on missing persons, the CoE’s policies 

on post-conflict reconciliation in the former Yugoslavia note and acknowledge already-undertaken 

efforts to create central records of missing persons in the region.6 The CoE has categorized such 

                                                   
1 This is most notably expressed in the Impunity Principles, both of 1997 and 2005, and is further implied in the Basic 

Principles on remedy for victims of 2005. More on this can be found in Chapter 1 of this monograph. 
2 Only on one occasion has the CoE recognized a fundamental right on the part of the general public. For more on 

this, see Chapter 4 and the concluding chapter of this monograph. 
3 Chapter 3. 
4 ibid. 
5 ibid. 
6 In this precise context, as well as in its territorially unspecific policies on missing persons, the Council refers to 

central records of missing persons that have been created by the Missing Persons Institute in BiH, since BiH was the 

only country in the region to have applied such efforts. At: PACE ‘Reconciliation and Political Dialogue between the 

Countries of the Former Yugoslavia’ (7 January 2011) CoE Doc 12461, para 17. For comparison, see: PACE ‘The 
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efforts so as to impose a requirement on former Yugoslav societies. This requirement has not been 

set out as a standard for fulfilling a duty to preserve memory. Instead, it has been set out as a 

standard for resolving the issue of missing persons7 and for achieving reconciliation in the 

Balkans.8 Also similar to its territorially unspecific policies on missing persons and post-conflict 

truth finding, the Council’s policies on reconciliation in the former Yugoslavia have not been 

explicit on whether records of missing persons and other victims should be made public or whether 

access to these records should instead be guaranteed solely to victims and their relatives.9 Some of 

the policies in which this standard has been imposed are specifically intended to regulate state 

duties to redress the victimhood and suffering of the families of missing persons,10 indicating a 

rather limited application of the requirement to create and allow access to records of the victims. 

In other policies, however, the requirement to create such records has been imposed by calls for 

the opening of archives, possibly indicating that access to records of the victims should be granted 

to every interested party.11 In the latter context, however, the CoE has not been explicit about 

whom the archives should be opened to and whether this standard is similarly limited in its 

application to the relatives of missing persons.12 The context of the Council’s policies on 

reconciliation in the former Yugoslavia as a whole seems to indicate a more limited application of 

this standard, according to which it requires the provision of access to records and information on 

missing persons solely to victims’ relatives, in addition to empowering the inter- and intra-

institutional exchange of information13 as a precondition for giving effect to a fundamental right 

to the truth in its most generic scope. It is unclear whether creating records of victims has been 

intentionally imposed as a standard for fulfilling a duty to preserve memory in post-conflict 

Yugoslavia as a whole.  

In its sole resolution on persons unaccounted for as a result of armed conflicts or internal violence 

in the Balkans,14 the PACE has imposed a further standard in relation to its call for former 

Yugoslav societies to establish records of the victims, requiring that such records be consolidated 

and unified around the Balkan region.15 While this explicit call to pursue the regional unification 

of records of the victims may seem to indicate that these records should also be made available to 

the public in the region, the context here does not clearly support this notion. Instead, the context 

in which the resolution introduces this standard indicates that the required regional unification of 

the records of the victims of the Yugoslav conflicts is meant to ease and improve investigations 

                                                   
International Convention for the Protection of all Persons from Enforced Disappearance’ (23 February 2012) CoE 

Doc 12880, para 12.  
7 CoE Doc 12461, para 117. 
8 PACE ‘Reconciliation and Political Dialogue between the Countries of the Former Yugoslavia’ (26 January 2011) 

CoE RES 1786, para 7.1; CoE Doc 12461, para 117. 
9 PACE ‘Persons Unaccounted for as a Result of Armed Conflicts or Internal Violence in the Balkans’ (23 November 

2004) CoE RES 1414, para 14. 
10 CoE RES 1414. 
11 CoE RES 1786, para 7.1; CoE Doc 12461, para 117. 
12 ibid. 
13 CoE Doc 12461, para 17. 
14 CoE RES 1414. 
15 I.e. regional harmonization of records. At: CoE RES 1414, para 14. 
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into missing persons through empowering inter-institutional (rather than public) access to records. 

The need to regionally consolidate records of the victims seems to have also been intended to 

ensure equal access to information on the part of those affected by conflict-related violations of 

human rights and on the part of the relatives of all victims. The context indicates that this standard 

was intended to enable relatives who have been displaced to other jurisdictions or relatives of 

victims whose remains have been moved to other jurisdictions to obtain information about the 

violations to which they have been subjected.  

It seems that the CoE’s calls to establish and consolidate records of the victims of the Yugoslav 

conflicts were not clearly intended to exhort their publication throughout the region. They were 

instead intended to promote access to information on the part of victims, their families, and the 

relevant institutions, and to provide for the equal treatment and acknowledgment of victims around 

the region.16 This indicates that the duty to establish and consolidate records of the victims of the 

Yugoslav conflicts has been implicitly recognized as having the capacity to indirectly give effect 

to a fundamental right to the truth on the part of the victims’ families rather than giving effect to a 

right or a duty to preserve collective memory. 

7.2.2  Archives and access to information 

In all of the instances in which the CoE has recognized a need to create records of the victims as 

an explicit post-conflict requirement on the part of successor societies in the former Yugoslavia, 

it has simultaneously and explicitly required them to open their archives17 and to disclose or 

exchange relevant information on missing persons.18 The CoE has imposed both of these duties as 

relevant measures for dealing with the issue of missing persons and for achieving post-conflict 

reconciliation in the Balkans. With this said, it has not recognized these as standards for fulfilling 

a duty to preserve collective memory, hence departing from the explicit regulation of a duty to 

preserve memory in the Impunity Principles.19  

In its policies on reconciliation in the former Yugoslavia, the CoE has refrained from explicitly 

setting out a duty to preserve and open archives as a standard for guaranteeing collective memory. 

                                                   
16 The overall context of the document in which this standard has been imposed indicates that this duty was intended 

to satisfy needs of victims and their families for information and acknowledgment without being subjected to 

discrimination based on ethnicity or nationality. At: CoE RES 1414. 
17 CoE RES 1786, para 7.1; CoE Doc 12461, para 117;  CoE CHR ‘Positions on Post-War Justice and Durable Peace 

in the Former Yugoslavia’ (7 February 2012) CoE Doc CommDH/PositionPaper(2012)1, page 5. Such an explicit 
requirement followed developments on the ground, as the need for opening archives has already been acknowledged 

and accepted by national politicians and authorities (i.e. by the Croatian Head of State at the time, Ivo Josipovic, and 

by the Serbian Head of State of the time, Boris Tadic). At: CoE RES 1786, para 3.3; CoE Doc 12461, para 26.  
18 CoE RES 1414, paras 7 and 14; CoE Doc 12461, paras 23 and 25; CoE Doc CommDH/PositionPaper(2012)1, page 

5. 
19 UNCHR ‘Report of the Independent Expert to Update the Set of Principles to Combat Impunity, Diane 

Orentlicher, Addendum: Updated Set of Principles for the Protection and Promotion of Human Rights through Action 

to Combat Impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1 (hereinafter ‘2005 Impunity Principles’), 

Principle 3; UNCHR ‘Question on the Impunity of Perpetrators of Human Rights Violations (Civil and Political): 

Revised Final Report by Mr. Joinet Pursuant to Sub-Commission Decision 1996/119 - Annex II’ (2 October 

1997) UN Doc E/CN.4/Sub.2/1997/20/Rev.1 (hereinafter ‘1997 Impunity Principles’), Principle 2. See also: 

Chapter 1. 
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We might expect, however, that opening archives and disclosing or exchanging relevant archival 

information, even if only for investigative purposes or to inform the families of missing persons 

of the fate of their loved ones, will contribute to spreading knowledge about the violent past in the 

region. The context may seem to indicate that the CoE implicitly acknowledges a duty to preserve 

memory in the Yugoslav context by imposing standards for preserving and opening archives. Even 

so, however, the context makes quite clear that such a duty would be intended to guarantee a 

fundamental right to the truth for the families of missing persons rather than a right to memory on 

the part of victimized communities. The fact that the CoE has not confirmed whether the duty to 

open archives imposes a duty to allow access to anyone with an interest in the information provided 

in the archives indicates that the duty to preserve and open archives is intended to serve the same 

purpose as the duty to create unified records, namely to provide the families of missing persons 

with access to information, not to give effect to a duty and a right to memory on the part of 

communities in general.  

All this indicates that the scope of a duty to create and open archives and records of the victims – 

as derived from the CoE’s policies on reconciliation in the former Yugoslavia – reflects at best the 

scope and intent of the rights and duties to ensure access to information on missing persons that 

are regulated in the Impunity Principles.20 However, while the Principles are not explicit on 

whether archives should be opened to the public, they do mandate that history researchers should 

be allowed to access and use them for their research and interpretation of history,21 hence 

indicating a duty on the part of states to open archives for the purposes of creating and preserving 

a record of the past. This indicates that the Council’s intention when calling on former Yugoslav 

societies to open archives falls short of mirroring the intention behind the similar requirement 

regulated in the Impunity Principles.  

7.2.3  Truth commissions (TRCs) 

The CoE’s policies on reconciliation in the former Yugoslavia may imply its acknowledgement of 

the role of TRCs in preserving collective memory. The CoE has acknowledged and supported the 

goal of establishing a regional TRC in the former Yugoslavia to focus on ‘reaching a mutual 

understanding of past events and honouring and acknowledging all the victims’,22 hence 

underscoring the importance of creating and preserving a unified history of the victimized 

communities. While the Council has not explicitly confirmed that a TRC should strive to 

acknowledge the suffering of the broader communities, it is to be expected that acknowledging all 

victims will contribute to acknowledging the suffering of society as a whole and to generating 

mutual understanding of the violent past. The Council has recognized that TRCs have mandates 

not only to establish and document historical facts23 but also to disclose such facts,24 and therefore 

                                                   
20 2005 Impunity Principles, Principle 15; 1997 Impunity Principles, Principle 14.  
21 2005 Impunity Principles, Principle 15; 1997 Impunity Principles, Principle 14. See also: Chapter 1, part 1.3.3.3.1. 
22 CoE RES 1786, para 7.7, together with para 4. 
23 CoE RES 1786, para 4; PACE ‘Reconciliation and Political Dialogue between the Countries of the Former 

Yugoslavia’ (15 September 2011) CoE Doc 12709, para 5; CoE Doc 12461, summary and para 117. 
24 CoE Doc 12461, para 117. 
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to facilitate discussion about what happened during the conflicts in the former Yugoslavia.25 The 

CoE has not been clear about how limited or broad such disclosure should be, nor has it set such a 

standard as a precondition for fulfilling a duty to preserve memory. Instead, the Council would 

seem to view the role of TRCs predominantly, and perhaps even exclusively, in terms of 

acknowledging victims.  

Nevertheless, the CoE has encouraged national authorities and politicians to support the 

establishment of a regional TRC for the former Yugoslavia26 to serve as a mechanism for 

regionally harmonizing facts concerning the region’s violent past by creating records of such facts 

and a regional history textbook, which can then serve to fight nationalistic rhetoric.27 It would 

therefore seem that the CoE has promoted the goal of establishing a TRC to record the truth about 

the violent past of the former Yugoslavia so as to reflect the goal of fulfilling a duty to preserve 

memory, with the latter being defined in international law as having been intended to ‘guard 

against the development of revisionist and negationist arguments’ about the history of the relevant 

communities.28 The context of the CoE’s policies on reconciliation in the former Yugoslavia may 

indicate that the CoE implicitly recognizes the role played by TRCs in preserving and promoting 

a collective history and memory in the former Yugoslavia.  

These policies do not, however, impose a duty on states to establish a regional TRC in the Balkans. 

The Council’s acknowledgement of the mandates and goals of a regional TRC as contributing to 

the creation of collective memory do not thereby impose a duty on former Yugoslav societies to 

preserve memory. Instead, the policies seem to imply the acknowledgment of a right to collective 

memory, without, however, clearly defining state duties to give effect to such a right. 

7.2.4  Depoliticizing history and creating a public discourse of the past 

The strongest implication of promoting a duty to preserve memory in CoE policies on 

reconciliation in the former Yugoslavia derives from the Council’s repeated and strict calls for 

political actors in the former Yugoslavia to create a public discourse on the Yugoslav conflicts and 

their legacy. While the CoE has not explicitly defined what the creation of a public discourse 

entails, the context indicates that the need to create a public discourse has been used synonymously 

with the need to create and preserve a common truth about the violent past.29 The context also 

indicates that these calls to create a public discourse have not been limited to the national level but 

have been issued to urge the creation of a unified regional account of the past and a regional public 

discourse that can bring nations and communities in the region into inter-ethnic dialogue for the 

purposes of securing peace and justice.30 It is in this context that the CoE has explicitly noted that 

                                                   
25 CoE Doc 12461, para 93. 
26 CoE RES 1786, paras 4 and 7.7; PACE ‘Reconciliation and Political Dialogue between the Countries of the Former 

Yugoslavia’ (26 January 2011) CoE REC 1954, para 3.5. 
27 CoE Doc 12461, paras 94 and 117, and summary. 
28 1997 Impunity Principles 1997, Principle 2; 2005 Impunity Principles, Principle 3. 
29 CoE Doc 12461, para 76; CoE Doc CommDH/PositionPaper(2012)1, page 5. 
30 CoE RES 1786, para 6; CoE Doc 12461, paras 71, 76, 77 and 117; CoE REC 1954, para 2. 
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establishing a unified regional account of the past is crucial to restoring peace and achieving 

reconciliation in the former Yugoslavia.31  

In efforts to encourage the creation of a shared public discourse and a commonly accepted account 

of the former Yugoslavia’s violent past, the CoE has required its member states to raise public 

awareness of gross human rights violations, especially concerning the issue of missing persons 

and the consequential suffering of the victims’ families.32 Similarly, the CoE has called on national 

authorities and political actors in the Balkan region to undertake efforts to promote a common 

understanding and shared view of the war and its legacy, which might then result in cultural change 

on the part of the public.33 These standards seem to be victim-oriented as they tend to encourage 

civil communities and political actors in the region to acknowledge victimhood and the suffering 

it has caused. The CoE has explicitly noted that there is a crucial need to create and enforce political 

processes ‘intended to help the public understand the past, come to terms with it and move on’34 

and has recognized this as a substantive effort to overcome the legacy of the past. It has stipulated 

that such political efforts should encourage the media to inform the public about the needs of the 

families of missing persons, while state officials and political leaders themselves should issue 

public statements of acceptance (i.e. acknowledgment), condemnation, and apology for the 

atrocities committed during the conflicts.35 Political statements of acknowledgment should be 

further mirrored in more tangible forms of recognition, to be achieved via inter-state cooperation 

and political participation in the organization of memorials.36 The CoE has not been clear on 

whether these public political statements, apologies, and calls for forgiveness should be addressed 

solely to victims and their relatives or to the general public as well. The context indicates that such 

statements are expected to be directed primarily to the victims and their families, although they 

should be given publicly. It is to be expected that the public nature of such political expression 

will promote public awareness of what happened, unifying communities under a mutual truth and 

history. Hence, certain PACE members have suggested that official public statements of apology 

and acknowledgment of past crimes are crucial to helping the public understand and deal with the 

past.37 

The CoE has further called on national political actors and authorities in former Yugoslav societies 

to ensure that their actions depart from nationalistic rhetoric about the past.38 The CoE has 

encouraged political actors to depoliticize the issue of missing persons by setting it as a priority 

                                                   
31 CoE REC 1954, para 2; CoE Doc 12461, paras 71, 76-77, 114; CoE RES 1786, para 6; PACE ‘Reconciliation and 

Political Dialogue between the Countries of the Former Yugoslavia’ (29 January 2009) CoE Doc 11818. 
32 CoE RES 1414, para 3. 
33 Such efforts should include providing support to ‘the work of local actors, researchers and NGOs aimed at 

developing a more pluralistic and shared view of past and recent events’. At: CoE REC 1954, para 3.3; CoE Doc 
12461, summary. CoE Doc 12461, summary; CoE REC 1954, para 3.3. 
34 CoE Doc 11818. 
35 ibid.; CoE Doc 12461, para 72. 
36 CoE RES 1786, para 3.2; CoE Doc 12461, para 72; CoE Doc 11818. 
37 CoE Doc 11818. 
38 CoE Doc 12461, para 71. 
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over political gains.39 In order to achieve this, the CoE has called on political actors to  search for 

all missing persons, regardless of their nationality or ethnicity and regardless of the nationality or 

ethnicity of the perpetrator(s).40 Political actors and authorities should refrain from imposing 

political pressure on investigative instances41 and should instead cooperate with each other so as 

to give effect to the principle of equal investigation. The CoE has not encouraged or demanded 

such efforts as an explicit standard for giving effect to the right to the truth. It has, however, 

encouraged these efforts as a precondition for resolving the issue of missing persons, indicating it 

as a standard for unselective truth finding with regard to missing persons. It can also be expected 

that if promptly fulfilled, these efforts will result in establishing the truth about the fate and 

whereabouts of missing persons. It can be argued that the CoE has urged these efforts as a 

precondition for giving effect to a right to truth (finding) as a TJ concept – one that has the capacity 

to culminate in giving effect to a fundamental right to the truth on the part of the families of missing 

persons. Nevertheless, it does not seem to have exhorted these efforts as a standard deriving from 

a duty to preserve the memory of the past.  

Instead, the CoE has encouraged and called on political actors in the former Yugoslavia to 

acknowledge the historical crimes committed during the Yugoslav conflicts, as recorded by the 

ICTY and the ICJ,42 implying a call to acknowledge the criminal nature of past regimes, to 

acknowledge and accept state responsibility for past human rights violations, and (to a certain 

extent) to acknowledge the victimhood caused by such violations. Finally, the CoE has suggested 

that this judicially established and officially acknowledged historical truth should be opened to the 

public and taught to future generations through formal and informal education.43 With this, the 

context indicates that the CoE’s encouragement of this model of political efforts to depart from 

nationalistic rhetoric implies a duty on the part of former Yugoslav societies to acknowledge and 

preserve the collective memory of their violent past.  

None of these aspects of the standard to depart from nationalistic rhetoric have been explicitly set 

as preconditions for fulfilling a duty to preserve memory. However, the context indicates that the 

quest to depart from nationalistic rhetoric has been expected or intended to lead national political 

and government actors to acknowledging a harmonized regional history, especially if it is based 

on judicially established historical truth.44 Such a standard mirrors the wording used in the UN’s 

                                                   
39 The CoE has welcomed statements by the heads of state of Serbia and Croatia setting the issue of missing persons 

as a priority and categorized such statements as demonstration of political willingness and efforts to solve the issue of 

missing persons in the region. At: CoE Doc 12461, para 26. 
40 CoE Doc 12461, paras 19–20. 
41 The CoE has recognized that the Missing Persons Institute in BiH has been subjected to political pressure and 

obstruction in its investigative efforts to deal with cases of missing persons. The CoE has not explicitly demonstrated 

positive or negative sentiments towards this factual situation. The context, however, would seem to suggest that the 

Council is not happy with such developments on the ground, as it has also underscored that the non-politically 
influenced efforts of the MPI to non-discriminatorily and universally search for missing persons constitutes a hope of 

last resort for the families of missing persons. At: CoE Doc 12461, paras 19–20. 
42 CoE Doc 12461, para 71, see also para 61.  
43 CoE REC 1954, paras 3.2 and 3.4; CoE Doc 12461, para 77; CoE Doc 12709, para 6. 
44 The CoE has indicated that a major obstacle to harmonizing common regional truth in the former Yugoslavia derived 

from the use of nationalistic rhetoric to negate the historical truth established by the ICTY and ICJ for the purposes of 
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Impunity Principles to establish a state duty to preserve a collective, objective, and unified 

historical record so as to limit negationist policies and arguments intended to provide political 

gains to their promotors. In the CoE’s policies on reconciliation in the former Yugoslavia, the 

standard of departing from nationalistic rhetoric has, as in the Impunity Principles, been imposed 

in the context of encouraging political actors in former Yugoslav societies to acknowledge and 

depoliticize historical truth so that equal redress and justice can be served and so as to prevent the 

truth from being bent to serve political interests. The context indicates that the CoE’s policies on 

reconciliation in the former Yugoslavia have explicitly acknowledged a need, and have implied a 

duty, for successor Yugoslav societies to preserve the collective memory of the region’s violent 

past. 

7.2.4.1  The role of judicial instances in creating a collective history 

The CoE has explicitly recognized the pivotal role that judicial instances, and in particular the 

ICTY, have played (or can play) in creating an indisputable historical record of war-related crimes 

in the region.45 In an effort to administer such a role, the CoE has called on domestic authorities 

and political actors in former Yugoslav societies to cooperate with the ICTY, including by 

improving witness protection programmes, by cooperating in finding and extraditing fugitives to 

international jurisdictions, and by eliminating distortion of the truth established by the ICTY, 

which has occurred domestically for the purposes of obtaining political and personal advantage.46 

The CoE has not imposed these requirements to cooperate with the Tribunal as clear standards for 

satisfying a duty to preserve historical truth and memory in the former Yugoslavia. However, by 

imposing these duties as valid factors in administering the Tribunal’s goals and mandates to 

establish an undisputable historical record, the CoE seems to imply an indirect duty on the part of 

Yugoslav societies to preserve memory as deriving from their duty to cooperate with the ICTY.  

7.2.5  Other possible hints at a duty to preserve memory and to establish a collective history of the 

former Yugoslavia as a whole  

7.2.5.1  The media 

The issue of the media is mentioned in only one of the Council’s policies on reconciliation in the 

former Yugoslavia overall, namely in the PACE’s Resolution on persons unaccounted for as a 

result of armed conflicts or internal violence in the Balkans.47 On this occasion, the PACE 

explicitly recognized mass media as an important mechanism for attracting the public’s attention 

and for raising people’s awareness of the problem of missing persons and the needs of missing 

persons’ families.48 In this context, the PACE has promoted the media as a mechanism for publicly 

sharing subject-specific truth about conflict-related crimes and victimhood, and hence as a 

standard for preserving memory regrading victims and their suffering. The context in this 

                                                   
obtaining political advantage. Hence, it has recognized domestic political actors’ responsibility for stopping such 

attitudes. At: CoE Doc 12461, para 71. 
45 CoE Doc 12461, paras 61 and 71. 
46 ibid., paras 61, 66, 71, 93 and 114. 
47 CoE RES 1414. 
48 ibid., para 3. 



211 
 

resolution does not make clear whether this recognition of the work of the media was intended to 

imply a duty on the part of states to preserve the memory of missing persons and conflict-related 

victimhood.  

Some standards on the work and role of the media in the post-conflict Yugoslav context were later 

imposed by the Human Rights Commissioner.49 According to the Commissioner, the minimum 

standards on the media in the former Yugoslavia require that the media be ‘free, independent and 

pluralistic’50 and that journalists be granted the safety to exercise their freedom of expression.51 

These safeguards regarding the work of the media in post-conflict Yugoslavia have not been 

imposed as standards deriving from a duty to preserve memory. Instead, the need to protect the 

media has been set as a standard for successfully pursuing TJ processes in the former Yugoslavia 

and for empowering democratic governance based on ‘promoting intercultural understanding and 

reconciliation’.52 At the same time, however, the Commissioner has noted that the satisfaction of 

these standards represents a necessary precondition for giving effect to the ‘public’s right to be 

informed about all matters of interest to them’,53 including their right to ‘gain necessary 

information about the past war atrocities and the role of the ICTY [in post-conflict justice 

delivery]’.54 With this, the Commissioner has indicated that ensuring a free and independent press 

and media is a precondition for giving effect to a right to the truth on the part of collectives. Hence, 

duties regarding the work of the media may imply a state duty to support the creation and 

promotion of memory of the harmful past of the communities in the former Yugoslavia. The 

context is not clear, however, on whether the Commissioner’s intent in acknowledging the media’s 

relevance to establishing and promoting the truth in post-conflict Yugoslavia goes any further than 

encouraging the unveiling of the truth to the public, as opposed to obliging states to do so. 

7.2.5.2  Education 

The issue of education and education reform is addressed almost ubiquitously55 in the CoE’s 

policies on reconciliation in the former Yugoslavia as a whole. The Council’s reflections on post-

conflict education in the former Yugoslavia focus especially on extra-curricular education for 

younger generations, which is meant to prompt public discourse on the conflict and its legacy.56 

The Council has explicitly acknowledged that both extracurricular education and school history 

lessons in the former Yugoslavia must depart from nationalistic rhetoric57 insofar as such rhetoric 

                                                   
49 CoE CHR ‘Post-War Justice and Durable Peace in the Former Yugoslavia’ (CHR Issue Paper, Council of Europe 

Publishing 2012) (hereinafter ‘CHR Issue Paper’). 
50 ibid. 
51 ibid. 
52 ibid. 
53 CoE CHR, ‘Protection of journalists from violence’ (4 October 2011) CoE Doc CommDH/IssuePaper(2011)3; as 

addressed in CHR Issue Paper 37. 
54 CHR Issue Paper, 38. 
55 I.e. addressed in almost all of the considered policies of the CoE on reconciliation and political dialogue in the 

former Yugoslavia as a whole. This issue is left out, however, of the only policy document to address the issue of 

missing persons in the former Yugoslavia, i.e. CoE RES 1414. 
56 CoE Doc 12709, paras 6–7; CoE REC 1954, para 2; CoE Doc 12461, paras 76–77. 
57 CoE REC 1954, para 2; CoE Doc 12461, paras 76–77. 
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can lead to the renewal of hatred and conflict.58 Education and history teaching are perceived by 

the CoE as essential mechanisms for promoting non-nationalistic public discourse on the wars and 

for promoting mutual understanding, tolerance and dialogue between ex-Yugoslav communities.59 

The Council has explicitly set the issue of education and history teaching as a precondition for 

preserving peace and promoting reconciliation in the region.60  

In this context, the Council has required that history teaching in the former Yugoslavia be based 

on documented research that reflects the different perspectives of national and ethnic groups in the 

region.61 Other standards that the Council has found to be relevant to ensuring that history teaching 

and education are pursued in an objective and non-nationalistic way include the requirement that 

the Council’s member states, including the former Yugoslav republics, ‘provide adequate and 

ongoing financing for history-teaching’.62 The CoE has saluted and encouraged the use of its expert 

support in revising and developing objective textbooks and teacher manuals63 and in training 

teachers on how to teach history objectively.64 The CoE has also promoted the creation of ‘a 

regional history textbook’ containing the objective truth about past conflicts in the region.65 

All of this indicates that the Council recognizes education and history teaching as a paramount 

model for pursuing the goals of TJ processes in the former Yugoslavia. It has explicitly recognized 

education and history teaching as representing an essential standard for eliminating nationalistic 

rhetoric66 and for pursuing cultural disarmament in the region.67 Finally, it has explicitly 

recognized education’s role in defining and promoting a legitimate history and has clearly (but 

implicitly) recognized its role in preserving memory about the harmful past of Yugoslav 

communities. It can be argued that by imposing duties on states to ensure that this role is promptly 

administered, the Council has implied the existence of a duty to preserve memory in the former 

Yugoslavia.    

 

                                                   
58 CoE REC 1786, para 6; CoE Doc 12461, paras 76 and 117; CoE Doc CommDH/PositionPaper(2012)1, page 5. 
59 CoE Doc 12461, para 77; CoE Doc CommDH/PositionPaper(2012)1, page 5; CHR Issue Paper 41. 
60 CoE Doc 12461, para 77; PACE ‘History Teaching in Conflict and Post-Conflict Areas’ (26 June 2009) CoE REC 

1880; CHR Issue Paper, 41. The role of education in preserving peace can also be interpreted from the PACE’s finding 

that education is crucial for promoting a non-nationalistic public discourse about the war, where it has found the latter 

to be crucial for eliminating hatred and promoting peace. At: CoE REC 1954, para 2, see together with CoE RES 

1786, para 4, and CoE Doc 12461, para 76. 
61 CoE Doc 12461, paras 78 and 81. 
62 CoE Doc 12461, para 77. 
63 CoE REC 1954, para 3.4; CoE Doc 12461, paras 77 and 117. 
64 CoE REC 1954, para 3.4; CoE Doc 12461, para 81. 
65 CoE Doc 12461, para 94. A standard requiring that regional history textbooks should promote objective truth about 
the past has not been explicitly imposed. Such a standard may be inferred, however, from the CoE’s statement that 

‘[t]he findings of the [truth] commission could also be used to contribute to the creation of [such a textbook]’, 

promoting a regional TRC’s mandate to unveil and report objectively on past conflicts in the region. On the latter, see: 

CoE RES 1786, paras 4 and 7.7; CoE Doc 12461, paras 83 and 87; CoE Doc 12709, para 5. 
66 CoE REC 1954, para 2; CoE Doc 12461, paras 76–77. 
67 CoE Doc 12461, para 76.  
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7.3  The duty to preserve memory in CoE policies on the post-conflict transition and integration 

of Serbia 

7.3.1  Preserving archives and records  

In its policies on post-conflict transition in Serbia, the CoE has clearly acknowledged that archives 

are important for creating and preserving collective memory. The Council has used explicit 

wording to impose a duty on the part of the Serbian authorities to preserve their domestic archives 

and relevant official papers documenting past misconduct. The CoE further explicitly imposed and 

assessed a duty on the part of the Serbian authorities to preserve and allow the ICTY access to 

their documents and archives, marking this duty as one of Serbia’s commitments to the CoE.68  

The CoE has not explicitly recognized these duties and standards as deriving from a duty to 

preserve memory. Instead, the duty to preserve and open domestic archives to the ICTY has been 

positioned as a standard for respecting the rule of law and for empowering the domestic fight 

against impunity.69 This duty has unsurprisingly been imposed as an element of Serbia’s duty to 

cooperate with the ICTY,70 where the latter duty has occasionally been characterized as a standard 

for protecting human rights.71 It may be expected that fulfilling these requirements will contribute 

to preserving memory and a collective heritage concerning the violent past of communities 

influenced by the Milošević regime, especially considering the fact that, in its policies on 

reconciliation in Yugoslavia, the CoE has acknowledged that the ICTY was a ‘creator’ of objective 

history records. With this said, the CoE has not acknowledged such a correlation in clear terms in 

its policies on post-conflict transition in Serbia. In fact, it has not confirmed its recognition of the 

history-making mandate of the ICTY in the latter policies. 

The wording used by the Council when requiring Serbia to preserve and open domestic archives 

mirrors the wording used in the Impunity Principles to underscore standards for fulfilling the 

state’s duty to preserve memory.72 It is the goal of these measures, and the intent expressed in 

imposing them, that seems to establish a gap between the CoE’s stand on a duty to remember and 

the position of international law on the matter. While the Impunity Principles impose a ‘[s]tate’s 

                                                   
68 PACE ‘Federal Republic of Yugoslavia’s Application for Membership of the Council of Europe’ (24 September 

2002) CoE OPI 239, para 12, human rights section; PACE ‘Honouring of Obligations and Commitments by Serbia’ 

(28 April 2009) CoE RES 1661, para 12.2; PACE ‘Federal Republic of Yugoslavia: Recent Developments’ (20 

January 2011) CoE Doc 8928, para 35. 
69 PACE ‘Honouring of Obligations and Commitments by Serbia’ (14 September 2008) CoE Doc 11701, para 177, 

first drafted at: PACE ‘Honouring of Obligations and Commitments by the Republic of Serbia’ (18 March 2008) CoE 

Doc AS/Mon(2008)07 rev., para 188. 
70 PACE ‘Federal Republic of Yugoslavia – Recent Developments’ (23 January 2001) CoE RES 1237, para 24.2.b; 

CoE RES 1661, para 12.2; PACE ‘Functioning of Democratic Institutions in Serbia and Montenegro’ (20 September 

2004) CoE Doc 10281, para 36. See also: PACE ‘Federal Republic of Yugoslavia’s Application for Membership of 

the Council of Europe’ (10 September 2002) CoE Doc 9539, Amendment F and para 24; PACE ‘Crisis in Kosovo and 
Situation in the Federal Republic of Yugoslavia’ (28 April 1999) CoE REC 1403, para 8. 
71 CoE OPI 239, para 12.a, section on human rights; CoE Doc 8928, para 35. 
72 2005 Impunity Principles, Principle 3, together with Principles 5, 14 and 15; 1997 Impunity Principles, Principle 4; 

UNCHR ‘Question on the Impunity of Perpetrators of Human Rights Violations (Civil and Political): Revised Final 

Report by Mr. Joinet Pursuant to Sub-Commission Decision 1996/119’ (2 October 1997) UN Doc 

E/CN.4/Sub.2/1997/20/Rev.1, paras 18, 25. 
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duty to preserve archives and other evidence concerning violations of human rights and 

humanitarian law’ as an explicit standard for fulfilling a duty to give effect to a right to the truth 

and for fulfilling a duty to preserve memory,73 the CoE’s intention when imposing a duty on Serbia 

to make archives available to the ICTY seems to have been primarily (if not solely) to apply 

standards for fulfilling a duty to fight impunity74 and a duty to investigate75 rather than to 

encourage or impose a duty to preserve memory.  

The only other context in which the CoE has hinted at a duty on the part of the Serbian authorities 

to create and preserve comprehensive registers of civilians is not a particularly war-related context. 

The CoE has called on Serbia to contribute to regulating and managing civil registers as an 

important aspect of achieving dialogue for the purposes of peacefully resolving the status of 

Kosovo and of Kosovo’s residents as bearers of civil rights.76 The context indicates rather clearly 

that this call has not been issued as a standard for registering victims of past crimes or for creating 

a memory of Serbia or Kosovo’s violent pasts.77   

7.3.2  Truth and reconciliation commissions (TRCs) 

Reflections on the role of TRCs in TJ processes and truth finding have been rare in the CoE’s 

policies on Serbia’s post-conflict democratization and integration.78 Qualitatively, however, the 

CoE may have indicated in these policies that TRCs have the potential (and a mandate) to 

contribute to creating and preserving memory of Serbia and the region’s violent past. The CoE’s 

Monitoring Committee has noted that an established TRC in Serbia would likely have the capacity 

(and a mandate) to inform the general public about the work and mandates of the ICTY and the 

crimes committed by the Milošević regime.79 However, while the CoE has explicitly supported 

the prospect of establishing such a TRC in Serbia, it has not confirmed whether this Commission 

should be awarded the suggested mandates and competences.80 The context indicates that this was 

intentional on the CoE’s part due to fear that the potential overlapping of the TRC’s and the ICTY’s 

mandates81 could undermine the mandates and credibility of the Tribunal. Consequently, a 

mandate for the establishment of a potential TRC to inform the public about the work of the ICTY 

and the crimes committed by the Milošević regime is neither confirmed nor mentioned in the 

                                                   
73 2005 Impunity Principles, Principles 3, 5, 14 and 15; 1997 Impunity Principles, Principle 4. 
74 This intention was hinted at in the CoE’s call for the Serbian authorities to take ‘the necessary steps to protect any 

documents that might be useful to the Tribunal and arresting the individuals accused by it […] so that they may be 

judged’. At: CoE Doc 8928, para 35. 
75 This intention was hinted at in the CoE’s call for the Serbian authorities to ‘make all documents and archives of the 

Ministry of Defence and of the Security Services available to the ICTY, for the purposes of conducting investigations 

within its mandate’. At: CoE RES 1661, para 12.2. 
76 PACE ‘The Honouring of Obligations and Commitments by Serbia’ (9 January 2012) CoE Doc 12813, paras 28 

and 38. 
77 ibid. 
78 The issue of TRCs has been mentioned in only three of the Council’s policy documents on Serbia’s transition and 

honouring its obligations to the Council. These are: CoE Doc 8928; CoE RES 1237; and CoE Doc 12813.  
79 This mandate has been acknowledged by NGOs in Serbia, which have initiated the establishment of a TRC. This 

mandate has not been clearly confirmed by the Committee itself, however. At: CoE Doc 8928, para 37. 
80 CoE Doc 8928, para 38. See also the previous footnote. 
81 CoE RES 1237, para 24.2.d; CoE Doc 8928, para 38. 
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PACE’s follow-up policy document.82 Instead, a duty to inform the people of Serbia about the 

work of the ICTY and the crimes of the past has been acknowledged explicitly and separately as a 

duty on the part of the Serbian authorities rather than a duty on the part of a potential TRC.83 This 

may have been later remedied by the Monitoring Committee when it confirmed its earlier 

encouragement of the Serbian authorities to support the creation of a regional commission 

resembling a TRC while underscoring that the mandate of such a commission should be to 

establish the facts about past crimes and gross violations of human rights84 so as ‘to improve 

mutual understanding of past events and honour and recognize all the victims’.85  

None of these exhortations to establish a TRC in Serbia have been explicitly imposed by the CoE 

as a standard for fulfilling a duty to preserve memory. Instead, the CoE has issued its earlier 

support for the prospective establishment of a TRC with a limited mandate to the ICTY as a 

standard for cooperating with the Tribunal. This indicates that the Council’s initial intention when 

issuing support for a TRC in the region was to empower respect for the mandates of the ICTY, 

including by limiting rather than supporting such a TRC’s mandate to establish the truth about 

Serbia’s violent past. On the other hand, the CoE’s later support for establishing a TRC with a 

mandate to establish truth, later set as a standard for Serbia’s regional cooperation,86 may indicate 

the Council’s subsequent intention to ensure the preservation of memory for the communities of 

the region without explicitly setting this as a duty to preserve memory. The Council’s support for 

establishing a TRC has not been set as a duty in any of its references to a TRC in its policies on 

post-conflict transition in Serbia. This may be due to the model that the CoE has supported in this 

context, namely that of a Commission initiated and administered by the civil sector in Serbia and 

in the region rather than a state-governed Commission. The CoE has encouraged but not obliged 

authorities to support such a Commission and its mandate to establish and publicly promote the 

truth about the region’s violent past. With this, the CoE has recognized a need – even if not a duty 

– to establish a unified memory of the past of victimized communities in the region. 

7.3.3  Eliminating nationalistic sentiments 

In its policies on Serbia’s transition and the honouring of its commitments for the purposes of 

European integration, the CoE has acknowledged the need for the Serbian authorities and political 

actors to eliminate nationalistic sentiments and rhetoric as a prospective driving force for official 

and political acknowledgment of the crimes of the past,87 possibly implying a need to officially 

acknowledge Serbia’s criminal past. Such an acknowledgment would seem to mirror the scope of 

the duty to preserve memory that is regulated in the Impunity Principles. Unlike the Impunity 

Principles, however, the CoE has not explicitly recognized this need as a duty on Serbia’s part to 

                                                   
82 CoE RES 1237, compare to CoE Doc 8928, paras 37–38. 
83 CoE RES 1237, paras 24.2.b-24.2.c. 
84 CoE Doc 12813, para 7. 
85 ibid., para 7. 
86 ibid., part 2.1. 
87 CoE Doc 8928, para 37; PACE ‘The Situation in Kosovo and the Role of the Council of Europe’ (21 June 2010) 

CoE Doc 12302, para 15.5; CoE Doc 12813, paras 5, 19; PACE ‘Honouring of Obligations and Commitments by 

Serbia’ (17 Dec 2010) CoE Doc AS/Mon(2010)34 rev., para 5; CoE Doc 10281, summary, and paras 39–40.  
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preserve memory. Nevertheless, the CoE has explicitly and repeatedly called for governing and 

political actors in Serbia to inform the public about the crimes against the Serbian population and 

other peoples in the region committed by the Milošević regime.88 This call has been issued in a 

duty-imposing way so as to establish it as one of Serbia’s commitments to the CoE,89 to the 

international community, and to the ICTY,90 although it has not been imposed as a specific duty 

to preserve memory or to give effect to the right to the truth. This requirement has been 

acknowledged as a standard for guaranteeing human rights protection in post-conflict Serbia,91 

possibly indicating it as a standard for giving effect to a fundamental right to the truth for victims 

and communities. This interpretation is somewhat dubious, however, since the CoE has not 

recognized a fundamental right to the truth on the part of communities in Serbia. 

The Serbian authorities have been encouraged and called on to adopt and administer a public 

information campaign aimed at clarifying the history of the crimes committed by the Milošević 

regime.92 While the Council has explicitly supported efforts to launch this campaign, it has 

remained silent on whether it supports its promoted aims. Nevertheless, the context indicates that 

clarifying the truth about the Milošević regime’s criminal past is indeed the aim that the CoE hopes 

to achieve with campaigns of this sort.93 The context indicates that in the absence of the aim of 

publicly revealing the objective and unifying truth, a public campaign per se cannot properly 

inform the public about the crimes of the past regime.94 The CoE has called on the Serbian 

authorities and political actors to acknowledge and publicly promote the objective (judicially 

established) truth about the crimes of the past regime,95 hence implying a commitment on Serbia’s 

part to promote and enforce the ‘people’s knowledge of the history of its oppression’,96 

culminating in a duty to preserve the memory of the violent past. It may be argued that the CoE 

has implied the existence of a duty to preserve memory on the part of the Serbian authorities – one 

that mirrors the scope of this duty as regulated in the Impunity Principles. 

                                                   
88 CoE Doc 10281, paras 9 and 39; PACE ‘Federal Republic of Yugoslavia – Recent Developments’ (20 January 

2001) CoE Doc 8928, para 37; CoE RES 1237, para 24.2.c; CoE Doc 12302, para 15.5; PACE ‘Situation in the Federal 

Republic of Yugoslavia’ (8 November 2000) CoE Doc 8889, summary and para 51; CoE OPI 239, para 12.c (human 

rights section); PACE ‘Functioning of Democratic Institutions in Serbia and Montenegro’ (15 October 2004) CoE 

RES 1397, para 26. 
89 CoE Doc 10281, para 8. See also paras 6 and 7; CoE OPI 239, para 12.   
90 CoE Doc 8889, para 51; CoE RES 1397, para 26. 
91 CoE OPI 239, para 12.c. 
92 This aim of a public campaign to inform people of the crimes committed by the Milošević regime has been promoted 

by both the domestic Serbian authorities and the CoE itself. At: CoE Doc 10281, paras 8–9 and 39; CoE RES 1397, 

para 26. 
93 CoE Doc 10281, para 39, see together with para 8. 
94 ibid. 
95 Efforts to achieve this standard shall include, for example, the establishment of a public information campaign 

aimed at clarifying the past and the public provision of the whole truth about the crimes committed by the Milošević 
regime. CoE Doc 10281, paras 8, 39–40, 66.   
96 This wording is used in the Impunity Principles to delineate the scope and a minimum standard of the duty to 

promote memory. At: 2005 Impunity Principles, Principle 3; 1997 Impunity Principles, Principle 2.  
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The CoE expected that informing the people of Serbia about the criminal nature of the past regime 

would improve Serbia’s cooperation with the ICTY.97 In this context, the CoE was strict and 

persistent in calling for Serbian political leaders and officials to abandon negative and negationist 

attitudes towards the mandates and work of the ICTY98 and to instead acknowledge the truth 

established by the Tribunal. The authorities and political leaders in the country were therefore 

called on to disseminate objective information about the work of the Tribunal.99 The CoE did not 

impose this call to abandon negationist attitudes towards the ICTY as a standard that imposed a 

duty to preserve memory.100 It nonetheless implied this, however, by setting it as an element of 

official efforts to inform the people of Serbia about the crimes of the past regime and by urging 

this as an effort to secure official acknowledgement and acceptance of responsibility so as to shape 

public knowledge.101 Finally, based on the Council’s acknowledgement of the ICTY’s mandate 

and role in creating a collective and objective history of the region’s criminal past,102 it may be 

argued that the calls for the Serbian authorities and politicians to acknowledge the legitimacy of 

such a mandate and to inform the people of the Tribunal’s findings imply an obligation on the part 

of those authorities to pursue efforts to preserve the objective collective memory of the wars. The 

Council has not confirmed this in its policies on Serbia’s post-conflict transition, however, and has 

not demonstrated a clear intention to oblige Serbia to recognize such a mandate as a precondition 

for recognizing the truth and memory established by the administration of the ICTY’s role.  

The CoE has further promoted a duty on the part of the Serbian authorities to acknowledge and 

accept responsibility for the crimes of the previous regime by supporting the adoption of a 

Parliamentary Declaration condemning the crimes committed in Srebrenica, hence promoting the 

victim-oriented acknowledgment of past misconduct. Such a declaration has been promoted as a 

mechanism for achieving victim recognition and reconciliation103 rather than for enforcing 

prosecutions. The Council has simultaneously noted and implicitly supported the efforts of 

political leaders from Serbia and the region to publicly condemn crimes committed in Srebrenica 

and to pay public tribute to victims by visiting memorials and publicly apologizing to victimized 

families and communities.104 These efforts have not been acknowledged as commitments to the 

Council on Serbia’s part. Instead, the context makes clear that the Council has been supportive of 

such efforts. These efforts are at best being promoted as standards for improving regional 

cooperation between the countries in the region and for achieving reconciliation. The context 

provides no hint as to whether the noted and promoted public condemnation of past crimes and the 

                                                   
97 CoE Doc 10281, para 8. 
98 ibid., paras 7–9; 39–40, 66; CoE Doc 9539, Amendment F. See also: CoE RES 1397, para 26.  
99 This standard has been introduced by domestic NGOs in Serbia and has subsequently been confirmed by the CoE. 

At: CoE RES 1237, para 24.2.b, see together with CoE Doc 8928, para 37.  
100 It has instead indicated it as a precondition for achieving success in Serbia’s transition to democracy, its 

reconciliation, and its European integration. At: CoE RES 1397, para 9; CoE Doc 10281, para 66; see together with 
paras 7–8 and 39. 
101 CoE Doc 10281, paras 39 and 66, see also paras 6–7 and 40; CoE RES 1397, paras 9 and 26.  
102 This acknowledgment is given in the Council’s policies on the reconciliation in the former Yugoslavia as a whole. 

At: CoE Doc 12461, paras 66 and 71. See Chapter 4 for further details on this issue. 
103 CoE Doc 12813, para 19. 
104 ibid., para 5; originally drafted at: CoE Doc AS/Mon(2010)34 rev, para 5. 
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public acknowledgment of responsibility and victimhood by Serbian official representatives is 

considered a duty relevant to preserving memory in Serbia.  

All this indicates that the calls for the Serbian authorities and politicians to publicly acknowledge 

and promote the objective truth about Serbia’s and the region’s criminal past have not explicitly 

correlated to a duty to preserve memory per se. This acknowledgement and promotion of the truth 

has been imposed, however, as a contributing factor in fostering objective public opinion about 

victimhood and responsibility deriving from the Milošević regime, indicating that the Council’s 

calls on the Serbian representatives to pursue these efforts may imply a duty on the latter’s part to 

preserve the memory of the violent past of the society and the victimized communities.  

7.3.4  Other possible standards regarding Serbia’s duty to preserve memory  

7.3.4.1  The media and the right to access information 

The CoE has shown overwhelming concern about the status of the media in post-conflict Serbia. 

Yet on no occasion has the CoE indicated that this concern or the standards it has imposed 

regarding the media in Serbia were intended to impose a duty on the part of the Serbian authorities 

to preserve the memory of war-related violations in the country and the region. Instead, 

requirements related to the functioning and status of the media in Serbia have been set as explicit 

commitments by Serbia to the CoE105 and to other European organizations,106 which if fulfilled 

would contribute to reinforcing multi-party democracy107 based on the functioning of democratic 

institutions and on respect for human rights and the rule of law.108 The CoE has not explicitly 

recognized the role of the media in creating a collective memory of the past. It has noted, however, 

that the media in Serbia represents a valuable mechanism for providing the public with full and 

objective information.109  

The Council has promoted a need to empower media independence110 by requiring that the Serbian 

authorities and political actors refrain from influencing the work and reporting of the media in the 

country. The Council has called on the Serbian authorities to take all necessary measures to ensure 

media transparency and media pluralism instead,111 including by adopting and implementing a 

Broadcasting Law and ensuring the expeditious functioning of national agencies and mandates to 

                                                   
105 PACE ‘Federal Republic of Yugoslavia – Recent Developments’ (23 January 2001) CoE REC 1491, paras 3–4; 

CoE Doc 12813, summary. 
106 PACE ‘Recent Developments in the Federal Republic of Yugoslavia and their Implications for the Balkan Region’ 

(28 January 1998) CoE RES 1146, para 5; PACE ‘Recent Developments in the Federal Republic of Yugoslavia and 

their Implications for the Balkan Region’ (19 January 1998) CoE Doc 7986, summary. 
107 PACE ‘Latest Developments in the Federal Republic of Yugoslavia and the Situation in Kosovo’ (21 April 1998) 

CoE Doc 8082, paras 113 and 115. 
108 CoE Doc 8928, summary and para 63; CoE RES 1237; CoE RES 1146, para 5; CoE Doc 12813, part 5.2. 
109 CoE Doc 12813, para 95. 
110 CoE Doc 8082, para 113; CoE RES 1237, para 24.1.g; CoE REC 1491, para 4; CoE RES 1146, para 5; CoE Doc 

8889, para 11; CoE Doc 11701, para 222; CoE REC 1368, para 5; CoE Doc 10281, paras 3 and 29; CoE Doc 12813, 

para 94, see also paras 95–106; CoE Doc 8928, para 45; CoE RES 1397, paras 11 and 20. 
111 CoE Doc 11701, paras 226–227; CoE Doc 12813, para 95; CoE RES 1661, para 16.6.11. 
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monitor the transfer of communications and information to the public.112 With this said, the 

Council’s calls to ensure media independence have on most occasions been expressed in the 

context of events relating to upcoming elections in the country.113 The context indicates that the 

CoE has promoted the media primarily as a mechanism for informing the Serbian public of events 

of the present day rather than providing information about past experiences.114 Even so, the 

Council’s intention in urging media independence in the context of upcoming elections has been 

to eliminate (or at least limit) the use of nationalistic rhetoric for political gain,115 recognizing that 

this has the potential to distort the memory of the past.116 Bearing the latter concern in mind, the 

Council has demonstrated grave concern about the safety of investigative journalists and 

investigative journalism on sensitive issues, including war-related events.117 It has strongly 

condemned violence against journalists118 and has called on the ‘Serbian authorities to take all 

necessary measures [legislative and practical] to provide journalists with effective protection, 

[and] to combat impunity of the perpetrators of violence against journalists [or against other] 

representatives of the media’.119  

Such measures require the Serbian authorities to adopt and implement a Public Information 

Law.120 The CoE has not clearly indicated its intention to impose this standard as a duty to preserve 

memory.121 Based on the Council’s recognition of investigative journalism as a valuable 

mechanism for uncovering the truth about Serbia’s and the region’s violent past, however, it can 

be expected that the prompt implementation of this law will have the capacity to empower 

thorough investigative journalism into the past, culminating in the provision of objective 

information to the public and creating a memory of past violence. Acknowledging this capacity to 

empower investigative journalism does not constitute a strict duty to preserve memory, yet a duty 

on the part of the Serbian authorities to adopt and implement the Law on Public Information so as 

to protect and empower the administration of this capacity may imply an indirect duty of sorts. 

                                                   
112 CoE RES 1661, para 16.6.11; CoE Doc 10281, para 29; CoE OPI 239, para 12.c; CoE Doc 11701; CoE Doc 12813, 

para 94. 
113 CoE Doc 8889, para 11; CoE Doc 7986, paras 3–4; see together with PACE ‘Situation in the Federal Republic of 
Yugoslavia’ (29 January 1997) CoE RES 1110; CoE OPI 239, para 12.c; CoE Doc 12813, para 95; CoE Doc 8082, 

paras 29–31. 
114 ibid. 
115 CoE Doc 10281, para 7; CoE Doc 11701, para 226; PACE ‘Latest Developments in the Federal Republic of 

Yugoslavia and the Situation in Kosovo’ (22 April 1998) CoE REC 1368, para 5; CoE Doc 8889, para 11. 
116 CoE Doc 10281, paras 7 and 9; CoE REC 1368, para 5; CoE Doc 11701, para 223.  
117 Calls to enforce security measures protecting investigating journalists and investigative journalism have most often 

been imposed in a rather general context. At times however, the CoE has expressed particular concern and has urged 

measures to protect investigative journalists who (have) report(ed) on war-related crimes and extraditions to the ICTY. 

At: CoE Doc 11701, para 223, see also para 222; CoE REC 1368, para 5. More general references to violence and 

protection of journalists has been given at: CoE Doc 12813, paras 98, 99, and 105–106; CoE Doc AS/Mon(2008)07 

rev, 236–7, 250; CoE Doc 8889, para 11; CoE RES 1661, para 16.5. 
118 CoE Doc 11701, para 225. 
119 CoE Doc 12813, para 106. 
120 CoE OPI 239, para 12.c (standards on domestic legislation); CoE Doc 12302, para 15.4; See also: CoE Doc 

AS/Mon(2010)34 rev, para 40, see together with para 68; CoE Doc 10281, para 29; CoE Doc 12813, para 105. 
121 CoE Doc AS/Mon(2010)34 rev, para 40; CoE OPI 239, para 12.c (domestic legislation section); CoE Doc 10281, 

para 29; CoE Doc 12813, para 105. 



220 
 

The context of the CoE’s policies on Serbia’s post-conflict transition does not clearly point towards 

or against such an interpretation.122  

All this indicates that the Council’s standardization on the work and freedom of the media in Serbia 

was not clearly intended to regulate the sharing of information on the violent past in Serbia in 

particular. On occasion, in fact, standards on the work of the media123 and standards for informing 

the Serbian public about their violent past124 have been explicitly separated. In some cases, 

however, the CoE’s calls for Serbia to empower the freedom of the media and investigative 

journalism have been intended to ensure that the public in Serbia are objectively informed about 

both past and present events in the country, hence implying the indirect imposition of a duty on 

the part of the Serbian authorities to preserve memory.  

7.3.4.2  Education  

The context of the Council’s policies on Serbia’s post-conflict transition indicates that standards 

for undertaking reforms within the education sector in Serbia were almost exclusively aimed at 

enforcing equal rights and access to education on the part of members of all ethnic communities 

in Serbia and in Kosovo so as to support the coexistence of the communities that make up those 

societies.125 As an exception, the Council noted the Serbian authorities’ observation that 

educational reform ‘requires a complete rethinking of the difficult heritage relating to the conflicts 

on the territory of the former Yugoslavia [which] Serbia has to live with’126 and indicated the need 

to create a history syllabus that objectively addresses the harms of the past and those responsible 

for them. With this said, the Council has interpreted this as a standard for educational reform aimed 

at ensuring mutual ‘tolerance and respect for others and all their differences at school’127 rather 

than a standard for ensuring unified and objective history teaching for the purposes of preserving 

and promoting the objective truth and a unified memory of the past. With this, the context of the 

CoE’s policies on post-conflict transition in Serbia indicates that the commitments either noted or 

imposed on Serbian authorities by the Council to pursue education reform do not reflect its 

intention to impose a duty on the Serbian authorities to preserve memory about the violent past of 

the society.  

 

 

                                                   
122 ibid. 
123 Where standards regarding the work of the media have been imposed as a precondition for pursuing democratic 

elections rather than a precondition for preserving the collective memory of the violent past. 
124 Where these standards have been imposed in the context of a need or duty to eliminate nationalistic rhetoric about 
the violent past in Serbia and in the region rather than in relation to a duty to empower media freedom.  
125 PACE ‘Crisis in Kosovo’ (18 March 1998) CoE REC 1360, para 10.5; CoE REC 1368, para 7; CoE Doc 8082, 

paras 42 and 45; PACE ‘Crisis in Kosovo and Situation in the Federal Republic of Yugoslavia’ (24 September 1998) 

CoE REC 1384, para 3.2.a; CoE RES 1146, para 6. 
126 CoE Doc 11701, para 285. 
127 ibid., para 286. 
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7.4  The duty to preserve memory in CoE policies on the post-conflict transition and integration 

of Bosnia and Herzegovina 

As with Serbia, the CoE has not imposed an explicit duty on the Bosnian authorities to preserve 

the memory of the violent past so as to honour the right, on the part of the communities who were 

injured by war-related crimes, to a collective history and memory. 

7.4.1  Preserving archives and records  

The issue of archives has hardly made an appearance in the Council’s policies on Bosnia’s post-

conflict transition and European integration.128 When mentioned, the issue of preserving and 

opening archives has been addressed as a standard deriving from Bosnia’s duty to investigate and 

to fight impunity for war-related crimes rather than as a standard deriving from a duty to preserve 

the memory of the war-related past.  

The CoE has explicitly acknowledged that Bosnia’s duty to cooperate with the ICTY required the 

Bosnian authorities to open their archives and official documents to the Tribunal.129 The CoE set 

out this requirement as a standard for assisting in and cooperating with the ICTY’s investigations 

and prosecutions.130 The context makes clear that this standard was primarily intended as a 

precondition for fulfilling a duty to fight impunity rather than a duty to preserve memory. Here 

again, this requirement to manage and make domestic archives available to the ICTY may indicate 

an indirect duty on the part of BiH to preserve the memory of its violent past if considered together 

with the Council’s recognition of the mandate and role of the ICTY with regard to creating a 

historical record.131 In such a context, BiH’s duty to contribute to the proper administration of the 

ICTY’s mandates – including by providing the Tribunal with access to its domestic archives – may 

imply a duty to contribute to creating and preserving the objective, judicially established memory 

of the past for those affected by the wars. With this said, the CoE has never explicitly 

acknowledged the ICTY as a history maker in its policies on BiH’s post-conflict transition, and 

has thus never demonstrated a clear intention to apply this implied correlation to the Bosnian case. 

The CoE further urged the Bosnian authorities to cooperate with the Srebrenica Commission, 

including by providing it with ‘the necessary information from the military, police and intelligence 

services’.132 The context indicates that, similar to the standard for cooperating with the ICTY by 

providing it with relevant information and documents on war-related crimes, the Council’s call for 

the Bosnian authorities to cooperate with the Srebrenica Commission was intended as a means of 

fulfilling a duty to investigate rather than a means of administering a duty to preserve the history 

                                                   
128 The issue of archives and access to domestic documents on war-related crimes is mentioned or implied only at: 

PACE ‘The Functioning of Democratic Institutions in Bosnia and Herzegovina’ (11 January 2010) CoE Doc 12112, 

para 44; and PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (4 June 2004) CoE 
Doc 10200, paras 27 and 36–39. 
129 CoE Doc 10200, para 27. 
130 CoE RES 1661, para 12.2; CoE Doc 8928, para 38; CoE Doc 10200, para 27, see together with PACE ‘Bosnia and 

Herzegovina’s Application for Membership of the Council of Europe’ (22 January 2002) CoE OPI 234, para 15. 
131 CoE Doc 12461, paras 66 and 71, see also para 61. See also Chapter 4. 
132 CoE Doc 10200, para 39, see together with para 36. 
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of the communities and the memory of the victims of the Srebrenica massacre, even though the 

Commission’s results have the capacity to create such a memory.133   

Finally, the CoE has called on the relevant authorities in BiH to compile a ‘central database 

bringing together information about war crimes’.134 Fulfilling this requirement has been 

considered an essential element of implementing the National War Crimes Strategy135 and has 

been imposed as a rule of law standard and a standard for fulfilling a duty to fight impunity for 

war crimes. The context is not clear on whether such a database should be open to the public. Even 

though it may be expected that such a database will contribute to establishing a legitimate and 

detailed account of the harms committed and responsibilities arising from the war-related past, the 

context in the CoE’s policies on Bosnia’s transition does not indicate that this call for the creation 

of a central database was particularly intended to honour the memory of the victims of war-related 

crimes in BiH. 

All this indicates that while the Council is aware that preserving archives and guaranteeing access 

to them can play a role in preserving the memory of Bosnia’s violent past, its calls on the Bosnian 

authorities to preserve archives have been exclusively set out as deriving from Bosnia’s duty to 

investigate and to fight impunity for past misconduct rather than from a duty to preserve memory.  

7.4.2  Truth and reconciliation commissions (TRCs) and inquiry commissions 

The need to establish and cooperate with inquiry commissions in BiH has almost exclusively been 

set out as a standard for dealing with the issue of missing persons in Bosnia and as a precondition 

for fulfilling a duty on the part of the Bosnian authorities to investigate cases of disappearance.136 

The Council has also noted that initiatives for creating a TRC in Bosnia have been sparked by 

‘[t]he need for a single and widely accepted truth about what happened during the armed conflict 

in Bosnia and Herzegovina’.137 The wording is not clear on whether this conception of the causal 

relationship between the formation of a TRC and the securing of a widely accepted account of the 

past was projected by the domestic authorities or whether it is the Council who has promoted this 

connection in its policies. The context seems to indicate that this causal claim was promoted by 

the instigators of the initiative to establish a TRC, not the CoE. The context is particularly vague 

on this issue, however, and does not indicate whether the CoE supports this causal claim. 

                                                   
133 CoE Doc 10200, paras 36–39. 
134 CoE Doc 12112, para 44. 
135 ibid. 
136 PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (15 September 2008) CoE Doc 

11700, paras 164–7, as part 4.5.4 (TRC), in part 4.5 (missing persons); PACE ‘The Honouring of Obligations and 

Commitments by Bosnia and Herzegovina’ (8 January 2018) CoE Doc 14465, para 54, in part 3.1.3 (missing persons); 

CoE Doc 10200, paras 36–39, in part 3 (Srebrenica massacre), where the issue on TRCs is explicitly referred to in 
elaborating on investigative efforts to find missing persons and to determine their fate. When not set as a standard 

regarding the duty to deal with the issue of missing persons, the TRC issue has been mentioned independently and out 

of context. See: PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (30 September 

2008) CoE RES 1626, para 13; PACE ‘Constitutional Reform in Bosnia and Herzegovina’ (29 June 2006) CoE RES 

1513, para 23.   
137 CoE Doc 11700, para 166. 
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 Support for this causal claim on the part of the Council may instead derive from the Council’s 

explicit support for the work and the mandate of a specialized inquiry commission to establish and 

report the truth about the Srebrenica massacre, along with its follow-up aim to ensure that the 

authorities and political actors in BiH support this commission and cooperate in administering its 

mandates.138 The context in this case indicates, however, that the imposed obligation on the 

Bosnian authorities to cooperate with this commission is intended to serve as a standard deriving 

from Bosnia’s duty to investigate rather than from a duty to preserve collective history and memory 

in BiH.139 At the same time, the CoE has explicitly recognized that the duty to cooperate with this 

Commission should result in the establishment of the truth about the violent events in Srebrenica 

and in fostering reconciliation.140 This interrelationship between the truth-finding efforts of the 

commission and achieving reconciliation in Bosnia may imply the CoE’s acknowledgement that 

such a commission’s work would in fact result in honouring the victimhood and preserving the 

memory of the victims of the Srebrenica events. Nevertheless, this acknowledgment is too vague 

to indicate the imposition of a duty on the Bosnian authorities to preserve the memory of the violent 

past in BiH. With this, the Council’s policies on BiH’s post-conflict transition do not indicate clear 

support for viewing the mandates of TRCs and inquiry commissions in BiH as being aimed at 

fulfilling a duty to preserve the memory of BiH’s criminal past. 

7.4.3  Eliminating nationalistic sentiments 

The Council has explicitly required the authorities in post-conflict Bosnia to refrain from 

promoting (and indeed to eliminate) the nationalistic rhetoric used by politicians and governing 

authorities in the region as an important effort in Bosnia’s European integration.141 Similar to the 

Serbian context, the CoE has condemned the use of ethnic and nationalistic rhetoric for political 

and electoral gain in BiH.142 The context indicates that this call on authorities and political actors 

in BiH to eliminate nationalistic rhetoric is motivated by the CoE’s desire to forge inter-ethnic 

dialogue and to limit post-conflict inter-ethnic tensions in the country rather than a desire to 

encourage the establishment and preservation of a memory of the past.143   

In more specific terms, the CoE has expressed concern and condemnation in relation to statements 

by local political actors aimed at denying past war crimes144 and at glorifying war criminals.145 

                                                   
138 CoE Doc 10200, para 39, see also paras 36–38. 
139 The welcoming of the initiative to form this commission, along with the standards related to cooperating with it, 

have been clearly and explicitly understood as efforts on the part of the Bosnian authorities (notably the authorities of 

Republika Srpska) ‘to investigate the events in Srebrenica of 10 to 19 July 1995’. At: CoE Doc 10200, para 36. 
140 CoE Doc 10200, para 39. 
141 PACE ‘Strengthening of Democratic Institutions in Bosnia and Herzegovina’ (23 June 2004) CoE RES 1384, para 

8; CoE RES 1626, para 5; CoE Doc 11700, summary, paras 12, 30, 220, see also paras 83 and 87.   
142 CoE Doc 11700, paras 12, 15, 30 and 220; CoE RES 1626, para 5; CoE RES 2201, para 15. 
143 CoE RES 1626, para 5; CoE Doc 11700, paras 12, 30 together with 33, 83, and 220. 
144 CoE Doc 12112, paras 71–2; CoE Doc 14465, para 45; PACE ‘The Functioning of Democratic Institutions in 

Bosnia and Herzegovina’ (13 September 2013) CoE Doc 13300, para 69; CoE Doc 10200, para 32. 
145 PACE ‘The Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (24 January 2018) CoE RES 

2201, para 15. 
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The Council has called on Bosnian political actors146 to put an end to this inflammatory rhetoric, 

encouraging them to acknowledge past crimes and to accept responsibility.147 The Council’s 

condemnation of the use of nationalistic rhetoric in this context is explicitly intended to promote 

the delivery of justice to the victims of war and their communities. At the same time, however, the 

Council has expressed concern that this inflammatory rhetoric has led to denial of the truth 

regarding the country’s and the region’s criminal past,148 empowering denial of past crimes and 

responsibility for past criminal conduct149 and licensing denial of the mandates and truths 

established by the ICJ, the ICTY,150 and the domestic War Crimes Chambers.151 The Council has 

acknowledged the capacity of such denials to result in official denial of the memory of the victims 

and their victimhood, along with the suffering of victimized Bosnian communities.152 With this, 

the context indicates that the Council’s condemnation of the use of nationalistic rhetoric was 

implicitly intended to encourage the official legitimation of the judicially established truth about 

war crimes committed during the Bosnian conflicts, indicating the implicit imposition of a duty on 

Bosnian authorities and political actors to eliminate nationalistic rhetoric as a precondition for 

preserving the memory of the violent past. This implication resembles the scope of the duty to 

preserve memory as it is regulated in the Impunity Principles.   

The Council has been less inclined to explicitly call on domestic authorities and politicians to 

prevent the delegitimation of the ICTY in its policies on BiH’s post-conflict transition than it has 

been in its policies on Serbia’s post-conflict transition. Nevertheless, the Council has condemned 

the public negation, expressed by domestic politicians, of the truth established by the Tribunal.153 

The Council has implied in this context that acknowledgment of past crimes can derive from 

acknowledging the Tribunal’s deliberations, and vice-versa.154 None of this constitutes the 

promotion, in clear terms, of a need to acknowledge the mandates and deliberations of the ICTY 

as a standard for fulfilling a duty to preserve memory. Such a need has instead been indicated as a 

                                                   
146 Such calls have been directed exclusively towards authorities and political actors in Republika Srpska, one of the 

entities that make up BiH, concerning the past misconduct of Serb forces from this entity. For more on the territorial 

division of BiH post Dayton, see: Denisa Kostovicova ‘Republika Srpska and its Boundaries in Bosnian Serb 
Geographical Narratives in the Post-Dayton Period’ (2004) 8 Space and Polity 267. 
147 CoE Doc 10200, paras 32–3. See together with: CoE Doc 13300, para 69; CoE Doc 12112, paras 71–2; PACE ‘The 

Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (8 January 2018) CoE Doc 14465, paras 39 

and 45. 
148 CoE Doc 12112, paras 71–2; CoE Doc 14465, para 45; CoE Doc 13300, para 69; PACE ‘Honouring of Obligations 

and Commitments by Bosnia and Herzegovina’ (23 June 2004) CoE RES 1383, para 15; CoE Doc 10200, paras 32–

33; CoE RES 2201, para 15. 
149 CoE Doc 12112, paras 71–2; CoE Doc 14465, para 45; CoE Doc 13300, para 69; CoE RES 1383, para 15; CoE 

Doc 10200, paras 32–33; CoE RES 2201, para 15. 
150 CoE Doc 12112, paras 71–2; CoE Doc 14465, paras 39 and 45; CoE Doc 10200, para 33. See also: CoE RES 1383, 

para 15. 
151 CoE Doc 14465, para 151. See also Chapter 6. 
152 CoE Doc 13300, para 69; CoE Doc 12112, paras 71–2; CoE RES 1383, para 15. See also: CoE Doc 10200, paras 

32–33. 
153 CoE Doc 12112, paras 71–72; CoE Doc 10200, para 33; CoE Doc 14465, paras 38–39, and 45. 
154 The CoE has implied that the political negation of war crimes conducted in BiH equate to the negation and 

delegitimation of convictions and related truth established by the ICTY and by the National War Crimes Chamber. 

The reverse relation can also be expected to obtain. At: CoE Doc 12112, paras 71–72; CoE Doc 14465, para 45. 
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precondition for delivering justice and achieving reconciliation in BiH and can be inferred from 

the context as a measure for enforcing respect for the dignity of victims, their suffering, and their 

stories. With this, the context suggests that acknowledgement of the ICTY and its results by 

Bosnian authorities and politicians can contribute to public acknowledgement of the memory of 

the victims and that a duty to acknowledge and cooperate with the ICTY may imply an indirect 

duty to preserve the memory of BiH’s violent past.  

All this indicates that while the CoE has not acknowledged an explicit duty on the part of the 

Bosnian authorities to preserve the memory of Bosnia’s violent past, it has in clear terms 

acknowledged that political denial of the severity of past crimes and responsibility for such crimes 

can result in the delegitimation of victimhood and should be considered ‘an insult to the memory 

of the victims and a major obstacle to reconciliation’.155 The Council’s explicit calls for political 

actors and authorities in BiH to eliminate the use of negationist and nationalist rhetoric can be 

interpreted as implying a duty to preserve the objective and unselective memory of victimized 

communities in the country.   

7.4.4  Other possible standards related to Bosnia’s duty to preserve memory  

7.4.4.1  The media and the right to access information  

Similar to the Council’s take on the media in its policies on Serbia’s post-conflict transition, the 

context in which the CoE has urged media reform in BiH does not clearly indicate that such 

reforms were intended to preserve the memory of the war-related events that took place in the 

country. Instead, the duty to pursue media reform in Bosnia has been set out as an explicit 

precondition for administering legitimate and objective elections,156 to be achieved, for example, 

by allowing for equal media representation of all participating political parties in the elections. 

Reforming the media has also been considered an important standard for establishing and 

strengthening democratic institutions157 for the purposes of enforcing a pluralist democracy, the 

rule of law, and human rights.158 Not surprisingly, therefore, media reform has been urged as a 

necessary precondition for Bosnia’s European integration.159 

The required efforts to reform the media in BiH notably overlap with the required efforts to pursue 

media reform in Serbia. The CoE has required the Bosnian authorities to ensure the freedom, 

independence, pluralism, and transparency of the media160 through the adoption and 

                                                   
155 CoE RES 1383, para 15; see together with CoE Doc 10200, paras 32–35. 
156 CoE Doc 12112 Addendum, para 13; with final version confirmed at: PACE ‘Functioning of Democratic 

Institutions in Bosnia and Herzegovina’ (26 January 2010) CoE RES 1701, para 10.6.  
157 CoE RES 1626, para 9.4.5. 
158 PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (23 June 2004) CoE REC 1664, 

para 2.8; CoE OPI 234, para 15.l (human rights section). 
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Commitments by Bosnia and Herzegovina’ (30 September 2008) CoE REC 1843, para 2.3. This has been more 
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CoE Doc 13449, para 3. 
160 CoE RES 2201, para 17.5; CoE Doc 11700, para 195; CoE RES 1626, para 9.4.5; CoE Doc 12112 Addendum, 

para 13; CoE REC 1664, para 2.8. For observation over this standard’s implementation in BiH, see: CoE Doc 14465, 

para 208, and check also paras 209–221; CoE Doc 12112 Addendum, para 12. 
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implementation of a state Law on Broadcasting Services, which law aims to establish and regulate 

a unified broadcasting and monitoring system so as to ensure and manage the independent 

functioning of the media.161 The CoE has also called on domestic authorities to initiate efforts to 

ensure journalists’ safety and their independence from political and other pressure.162 This standard 

has been imposed as a standard for giving effect to a freedom of expression163 rather than a right 

on the part of the people to access information about their country’s history. In this context, the 

CoE has called on the Bosnian authorities to guarantee journalists free access to information.164 

Similar to its treatment of this freedom in the context of Serbia, in the Bosnian context the CoE 

has not indicated that this freedom should be guaranteed and exercised for the purposes of 

administering a duty to preserve the memory of the country’s violent past. In line with the 

reciprocal interpretation of the indirect correlation between these obligations in the Serbian 

context, it may be expected that, if promptly implemented, this guarantee of journalistic access to 

information has the capacity to contribute to uncovering and unveiling a unified account of the 

country’s history.  

All this indicates that the Council’s standardization on the work and freedom of the media in BiH 

was not intended to promote a duty to preserve the memory of the war and victimized communities. 

The absence of such an intention is more prominent in the CoE’s policies on BiH’s post-conflict 

transition than it is in the CoE’s policies on Serbia’s post-conflict transition. 

7.4.4.2  Education  

The CoE has explicitly called on the Bosnian authorities to undertake reform in the education 

sector,165 while recognizing such reforms as a particularly relevant effort in Bosnia’s post-conflict 

transition to a pluralist democracy,166 to democratic stability,167 and to European integration.168 It 

is therefore unsurprising that the duty to reform the education sector has been set as a standard for 

improving human rights protection in the country,169 including the human rights of those affected 

by the conflicts – namely refugees and IDPs.170 Education reform has also been deemed crucial 

for establishing inter-ethnic coexistence and reconciliation in BiH.171  

                                                   
161 CoE RES 2201, para 17.4; CoE RES 1626, para 9.4.5; CoE Doc 13449, para 3; CoE REC 1664, para 2.8; CoE RES 

1513, para 21.3; CoE Doc 11700, para 204, see together with paras 198–203. For developments which have been 

achieved on this issue in BiH, see: CoE Doc 14465, paras 209–216, and 220; CoE Doc 11700, paras 196–203; CoE 

RES 1383, para 6. 
162 CoE Doc 14465, paras 207, 218–219; CoE RES 2201, para 17.6; CoE OPI 234, para 15.l (human rights section); 

CoE RES 1626, para 19.4.5. 
163 CoE OPI 234, para 15.l (human rights section); CoE Doc 14465, para 207. 
164 CoE Doc 14465, para 217; CoE RES 2201. Para 17.6. 
165 CoE Doc 14465, para 234; CoE REC 1843, para 2.3; CoE RES 1513, paras 21.1–21.2.  
166 PACE ‘Honouring of Obligations and Commitments by Bosnia and Herzegovina’ (23 June 2004) CoE REC 1664, 

para 2.1. 
167  CoE CHR ‘Report by the Commissioner for Human Rights Mr Thomas Hammarberg on his Visit to Bosnia and 
Herzegovina 4–11 June 2007’ (20 February 2008) CoE Doc CommDH(2008)1, para 126; CoE OPI 234, para 12. 
168 CoE Doc 11700, para 209. 
169 CoE OPI 234, para 15.l (human rights section); PACE ‘The Israeli-Palestinian Peace Process: The Role of the 

Council of Europe’ (25 January 2018) CoE RES 2202, para 19.5. See also: CoE REC 1664, para 2.1. 
170 CoE Doc CommDH(2008)1, para 130; CoE OPI 234, para 12. 
171 CoE Doc 11700, paras 205 and 209.  
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The CoE has urged the Bosnian authorities to undertake efforts to end school segregation.172 While 

the Council has explicitly underscored the importance of creating a unified educational system for 

Bosnia’s post-conflict democratization and reconciliation, the context indicates that such 

unification has been urged primarily for the purposes of enforcing inter-ethnic coexistence,173 

trust,174 and the equal guarantee of the right to education to all represented communities in the 

country175 rather than for the purposes of creating a unified memory and history. In addition to 

urging the institutional unification of the education system in BiH, the Council has praised 

domestic efforts in BiH to unify history teaching176 by ‘design[ing] jointly syllabi for the teaching 

of so-called ‘national’ subjects […]’.177 It has called for the unified teaching of such syllabi 

throughout the country, which teaching should be free of offensive terminology directed at other 

communities.178 At the same time, however, the CoE has recognized that different groups may 

require different syllabi so as to preserve the diverse cultural and ethnic identities that exist in 

Bosnia179 and to promote a ‘hate-free’ approach to teaching history. The context here confirms 

that the Council’s support for these efforts to teach a somewhat unified history of BiH’s violent 

past was likely intended to encourage not the creation of a unified memory but rather ethnic 

diversity and the coexistence of ethnic groups in schools.  

All this indicates that the imposed duty to unify the education system in Bosnia was intended to 

eliminate ethnic discrimination, whereas the potential of the education sector to contribute to the 

creation of a collective history and memory of the diverse communities in BiH has been largely 

passed over. 

7.5  The duty to preserve memory in CoE policies on the post-conflict transition and integration 

of Kosovo 

As in its policies on Serbia’s and Bosnia’s post-conflict transition, the CoE has not explicitly 

recognized a duty to preserve the memory of Kosovo’s violent past. In the context of Kosovo’s 

transition, in fact, the Council has been strikingly silent on this issue. This is surprising as it is 

precisely in the context of Kosovo that the Council has explicitly recognized a right to the truth on 

the part of the people in general, not only victims of war.   

7.5.1  Preserving archives and records  

The issue of preserving archives and records barely makes an appearance in the CoE’s policies on 

Kosovo’s post-conflict stabilization. The CoE’s most explicit recognition of the role of records 

and archives in giving effect to a right to the truth in Kosovo derives from its acknowledgment 

                                                   
172 CoE Doc CommDH(2008)1, para 126; CoE Doc 11700, paras 205–209; CoE OPI 234, para 15.k (human rights 
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173 CoE Doc 11700, para 206; CoE Doc CommDH(2008)1, paras 126–130. 
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176 CoE Doc CommDH(2008)1, para 127. 
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179 CoE Doc CommDH(2008)1, para 128. 
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that records and archives have been valuable sources of information for the international 

community, the CoE itself, and the local judiciary in Kosovo in terms of uncovering the fate and 

whereabouts of specific missing persons and ultimately establishing the truth about those 

responsible for enforcing disappearances and murdering the missing.180 In this context, the CoE 

has recognized the crucial role played by records in giving effect to a fundamental right to the 

truth, although it has not acknowledged their role in preserving collective memory.  

At the same time, the CoE has openly noted that its Commissioners have used archived 

documentation and reports to uncover the truth about all war-related crimes in Kosovo.181 Based 

on this experience, the CoE has implied that records and archives can be crucial for administering 

effective efforts to fight impunity for war-related crimes in Kosovo. The CoE has explicitly called 

on and obliged the authorities in Kosovo, both Kosovar and Serbian, to open their military and 

police archives and to combine them in a unified database.182 The CoE has insisted that archives 

and databases should be made available to relevant (domestic and international) investigatory and 

prosecutorial instances183 so that they might apply their mandate to prosecute alleged perpetrators 

of all war-related crimes conducted in Kosovo. The context indicates that the call to open and use 

archives and records was intended to serve as a precondition for promoting efforts (or a duty) to 

fight impunity and deliver justice in Kosovo rather than as a precondition for establishing the 

objective and unified memory of victimized communities.  

All this indicates that in the context of Kosovo’s post-conflict transition, the CoE views archives 

and records as a means of facilitating investigation by allowing for the inter- and intra-institutional 

exchange of information,184 where such a contribution can and should result in giving effect to a 

right to the truth on the part of the victims of disappearance and their families185 and in prosecuting 

perpetrators and fighting impunity186 for war-related crimes in Kosovo. The Council has notably, 

                                                   
180 PACE ‘Inhuman Treatment of People and Illicit Trafficking in Human Organs in Kosovo’ (12 December 2010) 

CoE Doc AS/Jur(2010)46, paras 126–127; confirmed at: PACE ‘Inhuman Treatment of People and Illicit Trafficking 
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181 CoE Doc 12462, paras 66–71. 
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186 The CoE consider records in Kosovo to be particularly relevant to administering prompt investigative and 

prosecuting efforts on the part of EULEX, the ICTY, and domestic judiciaries in Kosovo. At: CoE Doc 

AS/Jur(2010)46, confirmed at: CoE Doc 12462, paras 8–9; and CoE RES 1782, para 11. See also: CoE Doc 12281, 
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and it seems consciously, refrained from promoting archives and records in Kosovo as a means of 

preserving collective memory. 

7.5.2  Truth and reconciliation commissions (TRCs)  

The issue of TRCs and inquiry commissions is absent from the Council’s policies on Kosovo’s 

post-conflict transition and integration. Only the Commissioner for Human Rights has recognized 

and supported the capacity of TRCs to investigate, establish, and acknowledge the truth about past 

crimes and the suffering resulting from such crimes, along with their capacity to provide 

recognition to victims and victimhood.187 The Commissioner has supported the initiative to 

establish a regional TRC in the former Yugoslavia aimed at pursuing truth-finding and raising 

awareness of the importance of effectively delivering post-conflict justice in the region while 

striving to establish sustainable peace.188 The Commissioner has not imposed a duty to establish a 

TRC as a standard for imposing a duty to preserve memory, yet the Commissioner seems to have 

implied that a TRC should have a mandate to establish and preserve the memory of victims and 

victimized communities. This acknowledgment was not specifically set out in the context of the 

Kosovo conflict. Even more, the acknowledgment of the truth-finding and memory-preserving 

capacity of a possible TRC in the Balkans was given voice not in official CoE policy but rather in 

a speech by the Commissioner on the truth-seeking mechanisms from which communities in post-

conflict Kosovo can benefit.  

In short, the Council has not explicitly addressed or acknowledged TRCs and inquiry commissions 

as viable mechanisms for establishing the truth and collective memory of the criminal and harmful 

past experienced by communities in Kosovo. This is surprising given that it is in the context of 

Kosovo’s post-conflict transition in particular that the Council explicitly recognized that the people 

and broader communities have an explicitly recognized fundamental right to the truth. It can be 

argued that the duty imposed by the Council is limited and insufficiently wide to satisfy the 

recognized scope of the right to the truth as a fundamental right in Kosovo.   

7.5.3  Eliminating nationalistic sentiments  

Calls to eliminate nationalistic rhetoric regarding war-related crimes have also been strikingly 

absent from the Council’s policies on Kosovo’s post-conflict transition and integration, even 

though the Council’s observations indicate that such rhetoric was being used in the political arena 

in Kosovo.189 The CoE has noted, for example, that the international presence in Kosovo had 

concerns about the influence of high-level politicians on Kosovo’s judges as a result of the 

former’s public support of comrades accused of war crimes.190 The Council has not, however, 

acknowledged such behaviour as problematic or as having the capacity to distort judicially 

                                                   
187 ‘Dealing with the Past and Reconciliation – What kind of Truth-Seeking Mechanism does Kosovo Need?’ 

Conference address by Nils Muižnieks on behalf of the CoE, Conference title: Why does Justice matter for 
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63; PACE ‘Developments as Regards the Future Status of Kosovo’ (21 January 2008) CoE Doc 11498, para 21. 
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established truth and public opinion on Kosovo’s violent past. It has thus failed to urge politicians 

in Kosovo to stop behaving in solidarity with alleged war criminals.191  

Instead, the Council has called on Kosovar authorities to improve their efforts to eradicate the 

culture of impunity for war-related crimes and to promote dialogue and reconciliation between the 

communities residing in post-conflict Kosovo.192 The context and positioning of this standard 

indicates that imposing this duty to eliminate the culture of impunity was intended to encourage 

accountability for war-related crimes, as opposed to preserving the memory of such crimes or 

giving effect to a collective right to the truth. The CoE may have further implied that efforts to 

promote the culture of accountability should contribute to establishing the truth about conflict-

related crimes in Kosovo, which truth should lead to the achievement of post-conflict stability.193 

It may seem, given the context, that the urged shift from a culture of impunity to a culture of justice 

was meant ultimately to lead to establishing unified truth and memory about the harmful past of 

Kosovar communities. The context makes clear, however that the latter was not intended as the 

primary aim of these exhortations. The implied correlation between a duty to change the culture 

of impunity and a duty to preserve the truth and memory of Kosovo’s violent past seems to be 

circumstantial.194 The context does not indicate that the Council in fact intended to promote 

impunity-fighting efforts as a means of creating a collective memory of Kosovo’s war-related past.  

In addition to urging the Kosovar authorities to pursue a culture of accountability and justice 

delivery, the Council has further urged Kosovar politicians to publicly condemn and apologize for 

the inter-ethnic violence and crimes that persist in post-conflict Kosovo and to hold perpetrators 

of such violence accountable for their actions.195 This exhortation may seem to resemble the CoE’s 

call for Serbian and Bosnian politicians to eliminate nationalistic rhetoric, which the latter were 

promoting in order to secure pre-electoral political benefits. The context here is unequivocal, 

however, on the fact that this resemblance is unfounded. The Council has been clear that the range 

of ethnically-motivated crimes to be publically condemned by political actors in Kosovo includes 

                                                   
191 The Committee supported a domestic initiative to establish a specialised chamber for war crimes but had not 

addressed any obstacles it may face in delivering objective justice. At: CoE Doc 13939, para 63, see together with 
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195 PACE ‘The Situation in Kosovo and the Role of the Council of Europe’ (8 January 2016) CoE Doc 13939, 
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2010) CoE RES 1739, para 14.4.6; PACE ‘Situation in Kosovo’ (27 April 2004) CoE Doc 10157, summary;  PACE 

‘Situation in Kosovo’ (29 April 2004) CoE RES 1375, para 2; PACE ‘Current Situation in Kosovo’ (3 June 2005) 

CoE Doc 10572, paras 5–6. 



231 
 

violence triggered by discrimination towards minority groups residing in Kosovo,196 along with 

acts of violence conducted after (and unrelated to) the conflicts in Kosovo.197 This scope clearly 

differs from the scope of the violent and criminal events to be publicly condemned by political 

actors in Serbia and in BiH.198 The Council’s call for the public condemnation of ethnically-

motivated crimes and violence in Kosovo was intended to establish and promote inter-ethnic 

tolerance and coexistence among different communities in Kosovo, not to create and promote a 

historical memory of the war-related experiences and suffering of communities residing in 

Kosovo.  

A more solid hint of a duty to preserve the memory of Kosovo’s communities may have been 

implied by the Council’s calls for Kosovo’s authorities to refrain from encouraging ‘any public 

discourse that might fuel inter-community tensions’199 or ‘that might be seen as a threat to the 

integrity of the judicial process[es]’200 aimed at prosecuting alleged war criminals and at ending 

the culture of impunity. These statements may seem to indicate that the Council has urged the 

authorities in Kosovo to refrain from distorting the judicially established and publicly promoted 

truth about crimes committed during the Kosovo conflict so that an objective memory of past 

crimes can be created and promoted in Kosovo. Here again however, the context instead indicates 

that these calls to refrain from public discourse that may fuel inter-community tensions were 

intended not to promote or preserve the memory of the conflict-related violence and harms but to 

prevent discrimination-related inter-ethnic tensions.201  

All this indicates that the only promising hint of a duty on the part of Kosovo’s authorities to 

eliminate nationalistic rhetoric can be found in the Council’s calls for these authorities to end the 

culture of impunity. Even in this instance, however, the context has been uncomfortably silent on 

whether fulfilling a duty to eliminate nationalistic rhetoric derives from (or should be aimed at) 

fulfilling a duty to preserve the memory of the violent past.  
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7.5.4  Other possible standards regarding Kosovo’s duty to preserve memory  

7.5.4.1  The media and the right to access information 

In its policies on Kosovo’s post-conflict transition, the Council has called on the Kosovar 

authorities to undertake legislative202 and practical reforms to support media freedom,203 

journalistic freedom of expression,204 media pluralism,205 and the right for journalists to access 

information.206 As a crucial precondition for fulfilling this duty, the CoE has urged the Kosovar 

authorities to ensure the safety of journalists207 and to prevent all forms of inflammatory rhetoric, 

pressure, or threats towards them.208 Together with ensuring the safety of journalists, the 

authorities have been urged to guarantee and protect journalists’ labour rights, with a view to 

enforcing the practice of ethical journalism and providing the public with access to objective 

information.209 Finally, the Council has called on Kosovo’s authorities to ensure that the media 

and journalists are not subjected to political or other influence in their work and reporting to the 

people in Kosovo.210 This standard was aimed at eliminating nationalistic sentiments between the 

communities in Kosovo, possibly indicating an acknowledgment on the part of the CoE that the 

media and ethical journalism can play a role in creating an objective memory and history of the 

past, even if their work is primarily intended to relieve nationalistic tensions in post-conflict 

Kosovo. The Council has made explicit, however, that the main goal of this standard was to prevent 

ethnically-motivated violence, not necessarily through reporting on conflict-related crimes.211 

All of these standards were aimed at guaranteeing a right on the part of the citizens of Kosovo to 

seek and receive truthful, far-reaching information and honest opinions,212 possibly suggesting that 

they were intended to encourage the people of Kosovo’s access to the truth about the violent past 

of their society. Nevertheless, the need to guarantee media freedom and freedom of expression has 

not been acknowledged as a precondition for fulfilling a duty to create and preserve the memory 
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of Kosovar communities and their suffering. Instead, it has been imposed as a precondition for 

establishing and sustaining a fairer, more tolerant, and socially cohesive democratic society213 by 

promoting inter-cultural and inter-ethnic dialogue based on mutual understanding between 

communities.214 The context indicates that the duty to empower the freedom of the media was 

intended to ensure that minority and other communities in Kosovo215 are provided with prompt 

information about the administration and governance in Kosovo216 rather than information about 

the violent past of their community and their society more broadly. The focus and intent of the 

Council when addressing issues of media freedom in Kosovo has therefore been directed at 

ensuring the equal integration and existence of all communities in post-conflict Kosovo by 

empowering equal access to information about the current situation and governance in Kosovo 

rather than preserving objective memory about the violent past. 

7.5.4.2  Education  

The CoE has not devoted much detailed attention to the issue of education in Kosovo. It has urged 

authorities in Kosovo to cooperate with authorities in Serbia so that an agreement on education 

can be implemented.217 Such an agreement should guarantee an equal fundamental right to 

education for all communities in Kosovo.218 The context provides no indication that this guarantee 

should give effect to a right to memory for the people in Kosovo. Instead, the CoE is clear that it 

should be delineated and aimed at empowering inter-ethnic acceptance and dialogue between 

communities in Kosovo.219  

Instead, a duty to preserve memory though education may have been hinted at in the CoE’s call 

for Kosovo’s authorities to engage in efforts to provide pluralistic but common, balanced, and 

impartial history teaching.220 The CoE has stipulated that such efforts should foresee the 

unification of course syllabi and the updating of textbooks and teaching methods to implement the 

revised syllabi.221 The CoE expects these efforts to remove prejudicial and nationalistic rhetoric 

from the syllabi and teaching materials within the educational systems of all communities in 

Kosovo.222 Nevertheless, the CoE has been simultaneously explicit in holding that the required 

efforts to reform history teaching were not intended to impose a duty on the part of Kosovar 

authorities to preserve memory about the violent past of the communities in Kosovo. Instead, such 
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efforts were explicitly intended to enforce the creation of a multi-ethnic environment in which all 

communities in Kosovo might co-exist.223  

7.6  Conclusion  

This chapter has analysed the Council’s take on the duty to preserve memory, as expressed in its 

policies towards the former Yugoslavia and its successor societies. The analysis in this chapter has 

demonstrated that the Council has without exception refrained from explicitly recognizing a duty 

to create and preserve the memory of the former Yugoslavia’s war-related past, let alone from 

recognizing such a duty as falling under the scope of a right to the truth. This choice not to 

explicitly recognize a duty to preserve memory on the part of the successor societies and governing 

structures of the former Yugoslavia mirrors the Council’s choice not to recognize such a duty in 

its territorially unspecific policies on missing persons and post-conflict truth finding.224  

The analysis in this chapter nevertheless suggests that the Council’s assessments of post-conflict 

transitions in the former Yugoslavia occasionally indicate the implication of a duty, or rather a 

need, to preserve the memory of the harmful past of societies and communities of the former 

Yugoslavia. In its policies on post-conflict reconciliation in the former Yugoslavia as a whole and 

on post-conflict transitions in each of its successor societies, the CoE has required domestic 

authorities to fulfil duties that mirror state duties regulated in international norms as deriving from 

a duty to preserve memory. For example, and as shown in Chapter 1, the Impunity Principles 

prescribe that a duty to preserve memory requires states to preserve archives and other sources of 

information about past violations of human rights and IHL, to facilitate knowledge about such 

violations,225 and therefore to protect collective memory from negationist arguments.226 This 

chapter then showed that the CoE has acknowledged and imposed a similar range of commitments 

on authorities in the Balkan region, without clearly imposing these, however, as deriving from a 

duty to preserve memory. It can be argued that by addressing and imposing state commitments 

that have the capacity to culminate in the effective preservation of memory of the violent past, the 

CoE has implied its recognition of the need, and even the duty, for former Yugoslav societies to 

preserve the memory of the region’s past. 

With this said, the Council’s take on imposing state commitments that can contribute to fulfilling 

a duty to preserve memory and its implication of a correlation between these commitments and an 

actual need or duty to preserve memory is where the Council’s policies on post-conflict transitions 

in the former Yugoslav societies demonstrate major inconsistencies.  

It may seem that these inconsistencies derive from the inconsistency demonstrated by the CoE in 

its policies on post-conflict transition in former Yugoslav societies with regard to its recognition 

of a fundamental right to the truth – a right which it has explicitly acknowledged in the case of 

                                                   
223 ibid., paras 12-13. See also: CoE REC 2006, para 5.4; CoE Doc 12302, Amendment G. 
224 See Chapter 3, at part 3.3.2.3.3. 
225 2005 Impunity Principles, Principle 3. For more details on this, see Chapter 1, at part 1.3.3.3. 
226 2005 Impunity principles, Principle 3; 1997 Impunity Principles, Principle 2. For more details on this, see Chapter 

1, notably part 1.3.3.3. 
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citizens of Kosovo but has not acknowledged in the case of those citizens of Serbia and BiH who 

were not victims of disappearance. However, this chapter has also demonstrated the contrast 

between this example and the Council’s take on issues relevant to preserving historical memory. 

While explicitly acknowledging a fundamental right to the truth on the part of the general public 

and on the part of collectives residing in Kosovo, the Council has simultaneously refrained from 

clearly verifying this acknowledgment by imposing specific duties which could give effect to such 

a right for the citizens of Kosovo. At the same time, while failing to explicitly recognize a 

fundamental right to the truth on the part of the general public and communities in Serbia and BiH, 

the Council has been more adamant in implying the existence of a duty on the part of authorities 

and political leaders in Serbia and BiH to acknowledge the war-related criminal past and 

victimization of Serbian and Bosnian communities. While these commitments have not been 

recognized as deriving from a clear duty to preserve memory, the context indicates that the CoE 

has been aware of and receptive to the influence that their fulfilment can have on establishing and 

preserving an objective memory of victimized communities.  

The Council has not explicitly or clearly acknowledged archives and records as relevant to creating 

and preserving historical memory of the communities and societies of the former Yugoslavia. In a 

generally unified manner, the Council has acknowledged the role that archives and records can 

play in assisting investigations and prosecutions for war-related crimes, and hence in contributing 

to establishing the truth about past victimization. It has encouraged or urged domestic authorities 

in former Yugoslav societies to preserve and open records and archives to both judicial and non-

judicial investigative authorities. When promoting this commitment on the part of domestic 

authorities, however, the Council intended it to serve investigative purposes and to fight impunity, 

not to establish and preserve historical memory. The CoE’s policies on post-conflict transition and 

reconciliation in the former Yugoslavia indicate that even though the CoE acknowledges the 

importance of composing, preserving, and opening archives for the establishment and promotion 

of historical memory, it has refrained from imposing a commitment on the part of domestic 

authorities to administer this capacity as part of their duty to preserve memory. At most, the 

commitment has been associated with a duty to fight impunity. 

There are notable inconsistencies in the Council’s understanding of the role played (and the 

mandate held) by TRCs and inquiry commissions in establishing, preserving, and promoting 

memory of the violent past of the former Yugoslavia. The Council has confirmed this mandate 

only in its assessments of Serbia’s post-conflict transition, while in its general assessments of the 

former Yugoslavia and Bosnia the Council has only noted the notion, promoted by local actors, 

that a regional TRC in the Balkans can have (or does have) such a mandate. The Council 

recognized this mandate only unofficially (in a speech) when addressing Kosovo’s transition and 

has refrained from addressing the issue of a TRC in its official policies on Kosovo’s transition. 

The main consistency in the Council’s standardization regarding TRCs is its choice not to impose 

a duty to support or cooperate with TRCs for the specific purposes of preserving memory.  

In its policies on Serbia’s and BiH’s post-conflict transition – and in line with international norms 

– the Council has been consistent in acknowledging the need to eliminate nationalistic rhetoric on 
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the violent past of former Yugoslav societies and on the region’s subsequent legacy of 

responsibility and victimhood. The Council has been implicit but clear in communicating that its 

exhortations to domestic authorities to eliminate nationalistic rhetoric were intended to ensure that 

the peoples of the region are objectively informed about the violent past of their (and other) 

communities. These exhortations in fact provide the strongest indication of the Council’s 

affirmation of a duty to preserve historical memory of the violent past of the former Yugoslavia 

insofar as such exhortations to eliminate nationalistic sentiment mirror commitments that the 

Impunity Principles regulate as deriving from the state’s duty to preserve memory. This 

consistency in the Council’s insistence on the importance of eliminating nationalistic sentiments 

does not extend, however, to the Council’s policies on Kosovo’s post-conflict transition and 

integration, where a standard of this sort is notably absent, even though the Council has noted that 

such sentiments are in fact being promoted in everyday life in post-conflict Kosovo. In these 

policies, the CoE has instead urged Kosovar politicians to put an end to problematic public 

discourse, which can cause inter-ethnic tensions and the disruption of prosecutorial processes for 

war-related crimes, and to instead support the shift towards a culture of accountability and justice. 

The CoE has made clear on this occasion that creating a public discourse oriented toward justice 

should be intended to enforce impunity fighting and the equal coexistence of communities in 

Kosovo rather than eliminating the culture of negating the history and memory of victimhood. The 

latter differs from the CoE’s take on the need to eliminate nationalistic rhetoric on the violent 

nature of the previous regime as a model for promoting the memory of the victims and victimhood 

in Serbia and BiH. 

The Council’s acknowledgment of a commitment on the part of the authorities in former Yugoslav 

societies to improve the work of the media has been overall consistent in the Council’s country-

specific policies on post-conflict transition. Nevertheless, while the CoE has acknowledged the 

role and the mandate of the media in Serbia in relation to promoting the memory of the criminal 

nature of the previous regime and the country’s criminal and harmful past, it has demonstrated a 

marked lack of clarity when it comes to the role and mandate of the media in BiH. Here again, the 

CoE’s policies on Kosovo’s post-conflict transition have demonstrated a more future-oriented 

approach to duties and standards for democratization. In these policies, the CoE has promoted the 

role of the media and media reform in preventing inter-ethnic tensions and encouraging the equal 

coexistence of communities in Kosovo rather than their role in shaping and preserving a historical 

memory of the past. 

The Council has demonstrated overall consistency in acknowledging educational reform as a 

commitment on the part of former Yugoslav societies to achieving reconciliation and pluralist 

democracy. The CoE has noted the need to develop a unified history syllabus, but it has rather 

non-exceptionally set this requirement as a standard for empowering inter-ethnic coexistence 

among communities in Serbia, BiH, and Kosovo and for ensuring equal access to education for 

minority communities. On the other hand, in its policies on reconciliation in the former Yugoslavia 

as a whole, the CoE has been adamant that history teaching in post-conflict Yugoslavia should 

disseminate the objective truth about its conflict-ridden past for the purposes of creating an 
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objective public discourse on the conflict and its legacy. The CoE has used a weaker tone in its 

country-specific policies, indicating that educational reform and history teaching should contribute 

to eliminating nationalistic rhetoric and to promoting the objective truth about war-related crimes 

and victimization in the former Yugoslavia, as it has done in its policies on reconciliation in the 

former Yugoslavia as a whole.  

In short, while the Council has explicitly recognized a fundamental right to the truth on the part of 

all citizens, and hence on the part of the broader communities in Kosovo, it has simultaneously 

demonstrated its reluctance to acknowledge a need to preserve the memory of the violent past of 

communities in Kosovo. By contrast, while the Council has not explicitly recognized a 

fundamental right on the part of the broader communities in Serbia and Bosnia, it has been more 

inclined to hint at its acknowledgement of the need for the Serbian and Bosnian authorities to 

preserve and promote historical truth and memory. Finally, the Council has not aligned its policies 

and standardization regarding the duty to preserve memory with international norms and policies, 

just as it has not explicitly recognized a duty to preserve memory and just as, in multiple instances, 

it has not mirrored those standards and duties that international norms prescribe as deriving from 

the duty to preserve memory. 
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CONCLUSIONS AND RECOMMENDATIONS 

8.1  Introduction 

Wars have devastating effects on societies and their members. People are killed, injured, and 

displaced; families are torn apart; people suffer long-lasting physical and psychological trauma; 

and societies, systems, and values are distorted and destroyed. It would be insensitive and 

misguided to claim that any one person’s suffering in such a context is deeper than the suffering 

of others. Nevertheless, the lasting effects of not knowing what happened to a loved one 

undeniably add to the burden and weight of one’s suffering. Such suffering should be prevented 

to the furthest extent possible, especially when additional pain can be alleviated, even if not 

eliminated. The international community, including the European community, recognizes the 

harmful effects of not knowing the truth about past violations. In the light of this recognition, this 

study has explored the development and contemporary meaning and regulation of the right to know 

the truth and the reciprocal duty to give effect to such a right in the international normative 

framework and the policies of the Council of Europe in post-conflict contexts.  

Insofar as the right to the truth is still a developing concept in international and European legal 

practice, this study has aimed to explore the modes of regulation and the scope of the guarantees 

and duties that can be derived from this developing concept. It has aimed to conceptualize and 

define the right to the truth as a right that is particularly relevant to post-conflict environments and 

transitions. Moreover, it has investigated efforts to apply this conceptualization of the right to the 

truth as a post-conflict concept. To this end, the study has analysed the ways in which the right to 

the truth, as conceived of in international norms, has been applied in the Council of Europe’s 

policies on former Yugoslav societies and their post-conflict transitions to democracy and 

European integration.   

For these reasons, this study has focused on answering the following research questions: 

(1) What exactly is the present normative status of ‘the right to the truth’ and ‘transitional justice’?  
(2) How – if at all – have these concepts been applied by the Council of Europe in relation to the Yugoslav 

Wars?  
(3) What, if anything, has the Council of Europe added to the normative understanding of these concepts? 

 

8.2  The development and contemporary meaning of the right to the truth in international norms  

This part of the concluding chapter will answer the first half of the first research question – ‘what 

exactly is the present normative status of the right to the truth?’. In order to answer this question, 

this part of the discussion will first summarize the most relevant findings of Chapter 1 concerning 

the scope and application of the right to the truth in current international norms and practices. 

Based on this summary, the discussion will draw conclusions regarding the current normative 

status of the right to the truth in international law.  

The right to the truth is recognized and codified both as an autonomous right in international law 

and as a right deriving from other fundamental rights.1 While this development is to be welcomed, 

                                                   
1 Chapter 1, Part 1.2. 
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it is obvious that the international normative framework has undertaken two separate approaches 

to regulating the scope and application of a contemporary right to the truth. While the international 

community has extensively broadened the scope and application of the right to the truth as an 

independent concept in international norms and practices over time, it has nonetheless stopped 

short of codifying this broadly-conceived right in sources of hard international law.2 In the strictest 

of terms, Additional Protocol 1 to the Geneva Conventions regulates a right exclusively on the part 

of the families of missing persons to receive result-oriented information about the fate of their 

missing relatives, where knowledge of a person’s fate in this context consists in having information 

on whether the victim is alive or dead.3 This narrowly defined right to the truth has become a 

universally accepted guarantee deriving from the right to the truth as a fundamental right in 

international law. The Disappearance Convention has expanded this narrowly conceived right to 

the truth4 so as to include a right to information about the circumstances of the enforced 

disappearance as well, in addition to information about the fate of missing persons.5 Based on these 

guarantees, the Convention prescribes procedural rights on the part of victims’ families and other 

interested parties to obtain access to such information.6  

Sources of soft international law have gone further in expanding both the material scope of the 

right to the truth and its application to multiple categories of beneficiaries. These sources recognize 

that victims of all gross violations of human rights and IHL and their families can benefit from 

guarantees deriving from the right to the truth.7 The Impunity Principles and UN political 

documents recognize that the general public and collectives can also be beneficiaries and bearers 

of the right to the truth.8 These sources of law also expand the material scope of the information 

to be guaranteed by the right to the truth so as to include information on the context and reasons 

for the violations.9  

These differences with regard to the scope of the guarantees codified as deriving from a right to 

the truth mirror differences with regard to the scope of the duties that the right to the truth imposes 

upon states. The literature consistently emphasizes that the duty to investigate has become 

universally accepted over time as a necessary precondition for giving effect to the right to the 

truth.10 International norms and practices acknowledge a duty to search for the whereabouts of 

missing persons as a minimum duty, on the part of the state, to give effect to the right to the truth 

per se.11 The context here suggests that a duty to investigate, when explicitly imposed as a duty to 

guarantee the right to the truth per se, is intended to establish limited truth so as to satisfy the most 

                                                   
2 Chapter 1, Part 1.2. 
3 Chapter 1, Parts 1.2.1 and 1.3. 
4 Chapter 1, Part 1.2.6. 
5 Chapter 1, Part 1.3.1. 
6 Chapter 1, Part 1.3.3.1. 
7 Chapter 1, Part 1.3.2.2. 
8 Chapter 1, Part 1.3.2.3. 
9 Chapter 1, Part 1.3.1. 
10 Chapter 1, Part 1.3.3.1. 
11 Chapter 1, Part 1.3.3.1. 
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limited traditional scope and application of the right to the truth12 instead of establishing contextual 

truth about the harms of the past. The latter, broader conception of a duty to investigate is instead 

imposed as a duty deriving from the duty to prosecute past crimes and from the victims’ right to 

justice.13  

The international normative framework provides more discernible differentiation in regulating a 

duty to prosecute and to establish judicial truth14 and in regulating a duty to preserve memory15 as 

duties deriving from the right to the truth per se. These duties are explicitly set out as deriving 

from the right to the truth only within international soft law, i.e. with the Impunity Principles and 

the UN policies.16 Hence, these duties do not derive from the most narrowly defined traditional 

(but codified) fundamental right to the truth. Instead, when they are victim oriented, standards for 

establishing accountability and punishing perpetrators are most commonly imposed as standards 

for giving effect to victims’ right to justice or to an effective remedy.17 The Impunity Principles 

do explicitly acknowledge a duty to ensure the efficiency of the judiciary as a basic precondition 

for giving effect to the right to the truth per se.18 This interdependence between the duty to 

prosecute perpetrators and the duty to give effect to a right to the truth is confirmed in the ECtHR’s 

judgments and in UN policies, which indicate that the state’s duty to provide information about 

the fate of missing or killed relatives entails a duty to identify and punish the perpetrators of the 

violation.19 The Impunity Principles and the broader soft normative framework then positions the 

duty to preserve memory as an essential precondition for guaranteeing a right on the part of the 

people in post-conflict communities to know, to confront, and to remember the truth about their 

violent past.20 The international hard law completely disregards this duty, however.21 

Such discrepancies in regulating rights and duties deriving from the right to the truth support the 

conclusion that at present the right to the truth enjoys the status of a recognized principle in 

international law but only as a more narrowly defined right on the part of the families of missing 

persons to know the fate of their missing relatives and as a right that imposes a duty on states to 

search for the whereabouts of missing persons. This does not necessarily indicate that giving effect 

to an unselective application of the right to the truth has not become a prominent feature of the 

international normative framework. On the contrary, this study has shown that a broader 

application of the right to the truth is regulated in soft international norms so as to guarantee 

benefits to all victims of war and to broader communities and societies.22 Hence, the research 

hypothesis that extensive truth finding and unselectively addressing the need for the truth in post-

                                                   
12 Chapter 1, Part 1.3.3.1. 
13 Chapter 1, Part 1.3.3.1. 
14 Chapter 1, Part 1.3.3.2. 
15 Chapter 1, Part 1.3.3.3. 
16 Chapter 1, Parts 1.3.3.2–1.3.3.3. 
17 Chapter 1, Part 1.3.3.2. 
18 Chapter 1, Part 1.3.3.2. 
19 Chapter 1, Part 1.3.3.2. 
20 Chapter 1, Part 1.3.3.3. 
21 Chapter 1, Part 1.3.3.3. 
22 Chapter 1, Part 1.3.2, see together with Part 1.3.1. 



242 
 

conflict societies have become prominent features of norms and practices related to post-conflict 

transitions to peace and democracy has been proven correct.    

The regulation of the right to the truth in sources of hard international law does not provide a full 

picture of the scope and application of the contemporary right to the truth as a concept regulated 

in international norms and practices more generally, however. The expansion of the traditional 

scope and application of the right to the truth cannot be argued to constitute a vested principle of 

international law, mainly due to the lack of codification of this expansion in primary sources of 

international law. It is therefore important to assess whether the CoE has supported and promoted 

expanded soft regulations on the right to the truth in its policies, and therefore whether it has 

applied solid efforts to contribute to hardening soft law regulation of the right to the truth and to 

establishing the right to the truth as a principle of international law in its expanded application. 

8.3  The development and contemporary meaning of transitional justice  

This part of the conclusion will answer the second half of the first research question – ‘what exactly 

is the present normative status of the concept of transitional justice?’. In order to answer this 

question, this part of the chapter will first summarize the most relevant findings of Chapter 2 

concerning the scope and application of the concept of transitional justice and will delineate 

various ways in which this concept has been understood in the socio-legal literature and in the 

international normative framework.  

While it may be argued that TJ is a recognized and established concept in the socio-legal literature 

and in international policy, it is still a developing concept, and its scope is continuously expanding. 

The current scope of TJ was in fact initiated simultaneously with initiatives to regulate the right to 

the truth in international law.23 While the retributive element of TJ – represented in criminal 

prosecutions – has been familiar for some time now, the victim-oriented element of TJ began to 

emerge as late as the 1980s, including through initiatives to introduce a fundamental right to the 

truth into international norms and practices.24  

As Chapter 2 showed, TJ was initially promoted as a model for delivering justice by exclusively 

focusing on handling perpetrators of past violence.25 Traditional TJ was primarily retributive in 

character, where post-conflict justice delivery consisted in delivering exclusively perpetrator-

focused legal justice (i.e. delivering criminal justice to alleged perpetrators).26 This limited 

application and scope of the justice element of traditional TJ mirrored the limited scope and 

definition of the transition element of TJ, where the latter encompassed transition from one regime 

to another, to be mainly pursued via lustration and criminal justice to initiate the removal of 

criminal political and governing structures and representatives from power.27  

                                                   
23 Chapter 2, Part 2.1. 
24 Chapter 2, Part 2.1. 
25 Chapter 2, Part 2.2.3. 
26 Chapter 2, Part 2.2.3. 
27 Chapter 2, Part 2.2.2. 
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Over time, the literature and international norms and practices began to acknowledge that 

perpetrator-focused justice is not a sufficient model for establishing and sustaining peace and 

reconciliation, since achieving peace and reconciliation requires the inclusion of all actors who 

have been influenced by the violations of the past in the peace processes.28 Contemporary TJ was 

developed to promote and apply the coexisting and mutually reinforcing correlation between the 

mechanisms and goals of retributive justice and the mechanisms and goals of restorative justice.29 

The scope of the justice element of contemporary TJ now combines social and economic justice 

with a form of legal justice that is both perpetrator and victim oriented.30 In other words, 

contemporary post-conflict justice-delivery processes should include restorative elements when 

the relevant processes are still largely retributive.  

Both the socio-legal literature and international norms and practices recognize that the right to the 

truth represents a concept that is especially applicable to post-conflict settings.31 Giving effect to 

the right to the truth is depicted as a compelling precondition for pursuing effective post-conflict 

justice.32 The international normative framework and the socio-legal literature recognize the 

correlation between, if not the interdependence of, empowering TJ mechanisms and giving effect 

to guarantees deriving from the right to the truth.33 

Because of the extensive scope of the models, goals, and participants in post-conflict justice 

delivery, the socio-legal literature and international norms and policies acknowledge that regime 

change cannot suffice to achieve the goals of contemporary TJ processes.34 Pursuing  

comprehensive change within governing systems is the new norm in pursuing contemporary TJ, 

where such a change requires the pursuit of both legislative and institutional reform so as to 

introduce, promote, and implement the international values of democracy, the rule of law, and 

human rights protection.35 It is hoped that this brand of societal transformation (rather than societal 

transition) will lead to a change of culture, towards the establishment of mutual trust and political 

legitimacy and culminating in an official acknowledgment of responsibility for the harm done and 

for the victimhood caused by such harm.36 A broad range of reforms to post-conflict societal 

structures are needed to establish and sustain democracy and peace and to achieve the umbrella 

goal of TJ: preventing the recurrence of crimes and gross human rights violations.37 

The development of this expanded application of contemporary TJ has prompted a shift in the 

definition of TJ, such that it now stands as a socio-legal concept in national and international 

policies. Unsurprisingly, early definitions defined TJ as a process of political reform – mirroring 

the scope of TJ so as to cover regime change exclusively – whereas contemporary definitions 

                                                   
28 Chapter 2, Parts 2.2.3–2.2.4. 
29 Chapter 2, Part 2.2.4. 
30 Chapter 2, Part 2.2.4. 
31 Chapter 2, Part 2.3. 
32 Chapter 2, Part 2.3. 
33 Chapter 2, Part 2.3. 
34 Chapter 2, Part 2.2.2. 
35 Chapter 2, Part 2.2.2. 
36 Chapter 2, Parts 2.2.2–2.2.3. 
37 Chapter 2, Parts 2.2.2–2.2.4. 
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incorporate the need to redress past violations of human rights – mirroring the inclusion of a 

restorative victim-oriented element in TJ.38 The absence of a comprehensive definition of TJ that 

combines the elements and goals of contemporary TJ with those of traditional TJ is hence obvious 

and unfortunate.39  

TJ is an acknowledged concept in the socio-legal literature and in international soft law, as well as 

an implied concept in international hard law. It is not yet a recognized principle in international 

law and has yet to be statutorily regulated in international law.  

8.4  The standing and meaning of the concept of transitional justice in the mandates and actions 

of the Council of Europe related to post-conflict societies, including former Yugoslav societies in 

particular  

This part of the conclusion will answer one of the aspects of the second research question, namely 

the question ‘How – if at all – has the concept of TJ been applied by the CoE in relation to the 

wars in the former Yugoslavia?’ In doing so, this part will also answer one of the aspects of the 

third research question, namely ‘What, if anything, has the CoE added to the normative 

understanding of TJ?’. The answer to these questions will be derived from the findings presented 

in Chapters 3 and 4 of this monograph. The answer to the latter question will also draw on the 

findings of Chapter 2.  

8.4.1  The recognition and promotion of TJ values in the CoE’s mandates and policies 

Chapter 3 demonstrated that the Council of Europe has mandates deriving from its establishing 

and political documents that empower and oblige the organization to assist domestic systemic 

reform through exporting values to post-conflict societies.40 It showed that application of the 

Council’s role as an exporter of values and standards of democracy has the capacity to encourage, 

empower, and administer the values and goals of contemporary TJ in post-conflict societies where 

justice-delivery is prevented, delayed, or inadequately served due to the inability or unwillingness 

of domestic authorities and politicians to deliver objective, unselective, and efficient justice to 

victims, other interested parties, victimized communities, and the relevant society as a whole.41 In 

line with this, the Council’s application of its political mandates provides an essential model for 

pursuing post-conflict democratization and reconciliation among victimized and divided 

communities in the former Yugoslavia.42 

Even though the Council’s establishing values and legal and political mandates reflect the goals of 

contemporary TJ, the Council has not yet adopted an official policy specifically devoted to 

regulating the scope, application, and definition of TJ. Instead, the Council has indicated its 

recognition of TJ through the requirements it imposes on its member states and prospective 

member states with regard to promoting and guaranteeing the protection of human rights, respect 

                                                   
38 Chapter 2, Part 2.2.5. 
39 Chapter 2, Part 2.2.5. 
40 Chapter 3, Part 3.2.1. 
41 Chapter 3, Part 3.2.1. 
42 Chapter 3, Part 3.2.1. 
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for the rule of law, and the pursuit of freedom and democracy.43 The CoE similarly requests such 

efforts from post-conflict societies in the former Yugoslavia as a precondition for their post-

conflict transition to democracy and for their integration with (and membership of) the CoE.44 This 

request constitutes a driving force and a foundational element of the Council’s enlargement policy 

as a pivotal model for applying the Council’s mandate to export democratic values in post-conflict 

societies.45 The Council’s enlargement policy therefore represents a crucial mechanism through 

which the organization promotes and encourages the application of the broadly defined values, 

standards, and goals of TJ.  

The Council’s political mandates further aspire to promote and encourage the development and 

preservation of a European identity, the discovery of contextual solutions to challenges in Europe, 

and the encouragement and empowering of systemic reform – both legislative and institutional – 

so as to support stability, European identity, and a culture of democracy.46 In the context of 

enforcing a culture of democracy and justice in Europe, the Council promotes and encourages 

victim-oriented redress for past crimes and consequential harms as a necessary precondition for 

pursuing efficient post-conflict justice delivery.47 This does not entail that the Council exclusively 

supports restorative models of justice. Quite the contrary, the Council has made explicit that both 

retributive and restorative models of justice must be pursued in the context of empowering and 

administering a culture of democracy and stability in Europe.48  

All this indicates that the CoE applies its mandates and policies in a manner that promotes and 

empowers processes of transition to peace, guided by the values of democracy, human rights 

protection, and respect for the rule of law. In other words, the CoE’s mandates and policies indicate 

its recognition of TJ as it is conceived of in the contemporary socio-legal literature and in the 

international normative framework. With this said, the Council has yet to explicitly and exclusively 

regulate TJ as a concept based on its establishing values. The Council has missed out on the chance 

to codify the concept of TJ as a substantive element of its political mandates.  

8.4.2  The scope of TJ that is recognized and promoted in the CoE’s policies towards post-conflict 

societies  

Chapters 3 and 4 of this monograph showed that according to the CoE, post-conflict justice focuses 

on coming to terms with the past, including by redressing and satisfying the needs of those who 

were victimized by the violent past.49 According to the CoE, such justice is aimed at preventing 

the recurrence of violent events.50 Moreover, this justice should be universal, undeniable, and not 

selective in its application.51  

                                                   
43 Chapter 3, Part 3.2.3.2. 
44 Chapter 3, Part 3.2.3.2. 
45 Chapter 3, Part 3.2.3.2. 
46 Chapter 3, Part 3.2.3.1. 
47 Chapter 3, Part 3.2.3.1. 
48 Chapter 3, Part 3.2.3.1. 
49 Chapter 3, Part. 3.2.4.1. 
50 Chapter 3, Part 3.2.4.1, see also part 3.2.3.2. 
51 Chapter 3, Part 3.2.4.1. 
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Multiple elements of this understanding of post-conflict justice mirror elements of contemporary 

TJ as it is understood in international norms and in the socio-legal literature. Chapter 2 showed 

that TJ is a means of ‘confront[in] the wrongdoings of repressive predecessor regimes’52 and ‘a 

society’s attempt to come to terms with a legacy of a large-scale past abuses’.53 The Council’s 

understanding of post-conflict justice as focused on coming to terms with the past is in line with 

both the traditional and the contemporary understanding of TJ in the socio-legal literature and in 

the international normative framework. Chapter 2 further concluded that the concept of TJ has 

developed over time from an exclusively perpetrator-focused form of justice to a form that is now 

substantively oriented towards victim satisfaction and victim acknowledgment.54 Hence, the CoE’s 

understanding of post-conflict justice as aiming to satisfy and redress the needs of those who have 

been victimized mirrors the contemporary understanding of TJ in the literature and in international 

norms and practices. This orientation towards victims and victim redress derives from the 

contemporary TJ goal of establishing democratic systems based on trust among communities and 

between the people and their governing structures.55 Such trust should then provide a basis for 

preventing the recurrence of violent events, the latter being the umbrella goal of TJ.56 In an 

uncannily similar context and in similar language, the CoE has urged states to enact an 

environment that can sustain a democratic system based, inter alia, on values of mutual 

inclusiveness, trust and tolerance.57 The Council has imposed this as a precondition for preventing 

the recurrence of gross violations of human rights and IHL.58 Hence, the CoE’s understanding of 

post-conflict justice as a preventive form of justice mirrors almost identically the umbrella goal of 

contemporary TJ and the required efforts to achieve such a goal. The Council’s call for cultural 

change and systemic reform in the direction of trust and efficient, sustainable democratic 

governance also reflects the contemporary understanding of TJ as a concept that requires the 

pursuit of comprehensive systemic reform in accordance with international democratic values.59 

Finally, the literature and the international normative framework recognize that establishing and 

sustaining trust within post-conflict systems requires the establishment and maintenance of a 

culture of unselective justice delivery.60 The Council’s understanding of post-conflict justice as an 

unselective form of justice is in line with the contemporary scope of TJ’s transition element. 

The CoE further understands that post-war processes of systemic transformation and the delivery 

of justice – including in the former Yugoslavia – should focus on putting in place efforts to 

eliminate impunity for war-related violations of human rights and IHL, to provide adequate and 

                                                   
52 This is an extract from Ruti Teitel’s generic definition of TJ. At: R. Teitel, ‘Rethinking Jus Post Bellum’, cited at 

Chapter 3, Part 2.2.5. 
53 UN’s definition of TJ. At: Guidance Note of the Secretary-General: United Nations Approach to Transitional 

Justice, cited at Chapter 3, Part 2.2.5. 
54 Chapter 2, Parts 2.2.3 and 2.2.4. 
55 Chapter 2, Parts 2.2.1 and 2.2.3. 
56 Chapter 2, Part 2.2.1. 
57 Chapter 3, Part 3.2.4.2. 
58 Chapter 3, Part 3.2.4.2. 
59 Chapter 2, Part 2.2.4. 
60 Chapter 2, Part 2.2.2. 
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efficient reparation and satisfaction to victims, to establish and provide truth about serious 

violations of human rights and IHL, and to guarantee that such violations will not recur.61 

Similarly, international norms and practices and the literature stipulate that TJ processes should 

aim to enable societies to fight impunity, to provide prompt redress and satisfaction to victims, 

including by establishing the truth about past violence, and therefore to establish a society and 

government that has the capacity to prevent a return to non-democratic governance and violence.62 

The scope of these efforts to deliver post-conflict justice, as promoted by the CoE, mirrors the 

efforts and goals of contemporary TJ as recognized in international law and the literature.  

This rather comprehensive range of elements and efforts of post-conflict justice delivery promotes 

and requires a combined application of retributive and restorative TJ mechanisms. The need to 

combine restorative and retributive mechanisms for delivering post-conflict justice has been 

recognized, promoted and urged in explicit and consistent terms by both the CoE and the 

international community.63 The CoE has applied this understanding by urging specific measures 

on the part of its member states and Yugoslav post-conflict societies to investigate the crimes 

committed by the former regime and to cooperate with the ICTY while simultaneously 

acknowledging and redressing victims and their suffering. In this context, the CoE has made 

explicit that post-conflict justice processes in the former Yugoslavia necessarily require the pursuit 

of both legally established and politically established justice,64 once again mirroring the scope of 

contemporary TJ in international norms and practices, which ‘expand[s] to cover both political 

and jurisprudential processes’.65   

All this indicates that those of the Council’s policies that are relevant to post-conflict societies – 

including to former Yugoslav societies – promote a form of post-conflict justice that reflects the 

scope, goals, and application of contemporary TJ as delineated and defined in the international 

normative framework and the literature, without adding much to it.   

8.5  The standing and meaning of the right to the truth in the mandates and actions of the Council 

of Europe regarding post-conflict societies  

This part of the conclusion will answer the other aspect of the second research question articulated 

above, namely ‘How – if at all – has the concept of a right to the truth been applied by the CoE in 

relation to the wars in the former Yugoslavia?’. To answer this question, I will look at three 

elements of regulating the right to the truth which were used as standards for the analyses provided 

in this monograph, namely the CoE’s recognition of the right to the truth, the rights and benefits 

deriving from the CoE’s regulation of the right to the truth, and state duties deriving from the 

CoE’s regulation of the right to the truth. Hence, the answer to the question about the models and 

efforts in which the CoE has applied the right to the truth in its policies will address the following 

further sub-questions:  

                                                   
61 Chapter 3, Part 3.2.4.2, and Chapter 4, Part 4.2. 
62 Chapter 2, Part 2.2.4. 
63 Chapter 2, Parts 2.2.3 and 2.2.4; Chapter 3, Part 3.2.3.2, and Chapter 4, Part 4.2. 
64 Chapter 4, Part 4.2. 
65 Chapter 2, Part 2.2.4. 
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(4) To what extent – if at all – has the CoE recognized the right to the truth in its policy efforts related to 
Yugoslav and other post-conflict societies? 

(5) What is the scope of the rights deriving from the right to the truth that are recognized and promoted by 
the CoE’s policy efforts in relation to former Yugoslav and other post-conflict societies? 

(6) What is the scope of state duties deriving from the right to the truth that are recognized and promoted 
by the CoE’s policy efforts in relation to former Yugoslav and other post-conflict societies? 

The answer to the first two sub-questions will be derived from the findings presented in Chapters 

3 and 4 of this monograph. The answer to the last sub-question will be derived from the findings 

presented in Chapters 5 and 7. 

8.5.1  Recognition of the right to the truth in the Council’s policy efforts regarding former Yugoslav 

and other post-conflict societies  

As with the concept of TJ, the CoE has not adopted an official policy to exclusively regulate the 

right to the truth per se. Instead, it has acknowledged a right to the truth within its policies on 

missing persons and on post-conflict developments towards establishing peace and delivering 

justice. The Council provides explicit recognition of a fundamental right to the truth in its non-

territorially-specific policies on missing persons and truth finding in post-conflict settings.66 In 

these policies, the CoE imposes the right to the truth as a right deriving from the misconduct of 

enforced disappearance.67 In this context, the CoE recognizes this right to the truth either as a right 

that derives from the right not to be subjected to enforced disappearance or as an autonomous right 

applied to cases of disappearance.68 The CoE also implies its recognition of a right to the truth on 

the part of collectives and the general public, which derives from the Council’s acknowledgment 

of a need to ensure that victims and the general public are allowed access to truth-finding processes 

and provided information about the results of the investigative processes related to cases of interest 

to them.69  

In its policies on reconciliation in the former Yugoslavia as a whole, the CoE indicates its 

recognition of an autonomous fundamental right to know on the part of the families of those who 

are missing as a result of the Yugoslav conflicts.70 The CoE states that a right on the part of the 

families of missing persons to obtain information about the fate, identity and whereabouts of their 

missing relatives should be guaranteed in line with IHL norms,71 referring to the regulation of the 

right to the truth in Additional Protocol 1 to the Geneva Conventions. As shown in Chapter 1, the 

Protocol acknowledges an autonomous right on the part of the families of missing persons to obtain 

information about the fate and whereabouts of their missing relatives.72 Hence, the Council’s 

                                                   
66 Chapter 3, Part 3.3.1. 
67 Chapter 3, Part 3.3.1. 
68 Chapter 3, Part 3.3.1. 
69 Chapter 3, Part 3.3.1. 
70 Chapter 4, Part 4.3. 
71 Chapter 4, Part 4.3; or see: PACE ‘Persons Unaccounted for as a Result of Armed Conflicts or Internal Violence in 

the Balkans’ (23 November 2004) CoE RES 1414, para 9. 
72 Chapter 1, Part 1.2.1; or see: Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 

Protection of Victims of International Armed Conflicts (adopted 8 June 1977, entered into force 7 Dec 1978) 1125 

UNTS 3 (hereinafter ‘Additional Protocol 1’) para 32. 
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reference to the IHL should be read as a reference to (and as acceptance of) an autonomously 

applicable right to know as regulated in international hard law.  

Unlike these instances of explicit and clear recognition of a fundamental right to the truth, the CoE 

does not explicitly use the term ‘a right to the truth’ in its policies on the post-conflict transition 

and integration of Serbia. Instead, the CoE implies its recognition of a narrow version of the right 

to the truth by calling on the domestic authorities to establish the facts about the fate and 

whereabouts of missing persons.73 In its policies on Bosnia’s post-conflict transition and 

integration, by contrast, the CoE does not impose a similar requirement on domestic instances to 

establish the facts regarding missing persons. Instead, it calls on the domestic authorities to assist 

other instances, such as inquiry commissions and the ICTY, in the latter’s efforts to establish such 

facts, indicating an indirect duty to give effect to a right to the truth.74 The CoE also supports the 

adoption of a Law on Missing Persons in BiH that regulates a right to the truth,75 implying its 

indirect recognition of a fundamental right to the truth on the part of the families of missing persons 

in BiH. In its policies on the post-conflict transition and integration of Kosovo, the CoE does not 

recognize a fundamental right to the truth on the part of the families of missing persons. Instead, 

it explicitly recognizes a fundamental right to the truth on the part of the citizens of Kosovo,76 

thereby situating the families of missing persons, other interested parties, and the general public 

as beneficiaries of an explicit fundamental right to the truth. This instance provides the only 

explicit recognition of a fundamental right to the truth in the Council’s country-specific policies 

on post-conflict transition in the former Yugoslavia.   

In a rather more consistent manner, the CoE recognizes in all of its policies, both territorially 

specific and non-territorially specific, that establishing and promoting contextual truth about 

missing persons and/or the harmful past is imperative to the pursuit of regime and systemic reform 

aimed at enforcing reconciliation, lasting peace, and democracy, and to solving the issue of missing 

persons in post-conflict circumstances, including the former Yugoslavia.77 This indicates its 

recognition of a right to truth (finding) as a TJ concept. 

Overall, the Council’s policies on post-conflict transition, reconciliation, and truth-finding indicate 

that when the CoE explicitly recognizes a right to the truth, it mirrors the scope and application of 

this right as it is articulated in sources of hard international law. The Council explicitly recognizes 

a right to the truth as a fundamental right in its most limited traditional application. On the other 

hand, the Council’s recognition of the importance of truth finding in post-conflict settings and its 

insistence on establishing and unveiling contextual truth about the past imply a conception of the 

right to the truth that mirrors the conception as regulated in international soft law. The Council 

officially recognizes a right to truth (finding) as a TJ concept and implies its recognition of a right 

to the truth as applied in contemporary soft law.  

                                                   
73 Chapter 4, Part 4.3.1. 
74 Chapter 4, Part 4.3.3. 
75 Chapter 4, Part 4.3.3. 
76 Chapter 4, Part 4.3.2. 
77 Chapter 3, Part 3.3.1; Chapter 4, Part 4.3. 
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There is a unique exception to both of these conclusions.78 The CoE explicitly recognizes a specific 

right to the truth that mirrors the right as regulated in UN policies and the Impunity Principles. 

This occurs in the context of the CoE’s recognition of an explicit fundamental right on the part of 

the citizens of Kosovo to know the whole truth about the criminal past of the society to which they 

belong.79 This instance may seem to suggest that the Council provides more extensive and solid 

codification of a contemporary right to the truth than the codification at play in the international 

normative framework. This conclusion may be premature, however, insofar as the soft 

international norms similarly and explicitly acknowledge a broader application of the right to the 

truth to the collective. It may be overly ambitious to argue that the Council’s explicit recognition 

of a contemporary right to the truth in its policy documents is stronger than the similar 

acknowledgment in the Impunity Principles and other UN political documents. However, there is 

a noticeably stronger element in the Council’s recognition of a right to the truth on the part of the 

people of Kosovo that stems from the explicit wording used to recognize this right as a fundamental 

right – one that is aimed at guaranteeing the people of Kosovo contextual truth about everything 

that occurred in Kosovo’s violent past. This wording goes beyond the international normative 

framework’s stipulation that citizens and peoples in post-conflict societies should or need to know 

the whole truth about the violent past of their society and communities.  

8.5.2  The scope of the rights deriving from the right to the truth in the Council’s policy efforts 

related to Yugoslav and other post-conflict societies  

When explicitly recognizing the right to the truth as a fundamental right, the Council prescribed 

this right as applying to the families of victims of conflict-related disappearances so as to guarantee 

them a right to know the fate of their missing relatives.80 The Council has been markedly silent on 

what this guarantee entails.81 The wording it uses to establish this guarantee largely replicates the 

wording used in sources of hard international law when they recognize an explicit right to the truth 

on the part of the families of missing persons.82 This suggests that the Council mostly implies that 

the right to the truth as an autonomous fundamental right guarantees a rather limited range of truth 

regarding the fate and whereabouts of missing persons.  

This is confirmed in the Council’s explicit indication that the right to the truth – when guaranteed 

as a fundamental right on the part of the families of those who went missing during the Yugoslav 

conflicts – should be applied in line with IHL regulations on the right to the truth.83 This regulation 

indicates that, when imposed by the Council’s policies on former Yugoslav societies, the 

guarantees deriving from the right to the truth are to provide a limited and largely result-oriented 

                                                   
78 I.e. an exception to the conclusions that (1) the Council explicitly recognizes the limited but codified scope of the 

right to the truth in international hard law, and (2) it only implies a recognition of the contemporary scope of the right 
to the truth as is regulated with soft international norms. 
79 Chapter 4, Part 4.3.2. 
80 Chapter 3, Parts 3.3.2.1.1 and 3.3.2.2; Chapter 4, Parts 4.4.1.1 and 4.4.2. 
81 Chapter 3, Part 3.3.2.2; Chapter 4, Part 4.4.2. 
82 Chapter 3, Part 3.3.2.1.1; Chapter 4, Part 4.4.1.1; See also the previous sub-section in this chapter. 
83 Chapter 4, Part 4.3; or see: CoE RES 1414, para 9. 



251 
 

range of truth concerning the fate of missing persons.84 This is further confirmed in the Council’s 

country-specific policies on Serbia’s and Bosnia’s post-conflict transition and integration 

processes. In these policies, the Council indicates that the right to the truth on the part of the 

families of missing persons guarantees them information about the fate and whereabouts of their 

missing relatives.85 The CoE has not provided clarity in this context, indicating implicitly at best 

that a broader contextual record of what happened should be provided to the families of missing 

persons.86    

Here again, an exceptional but drastic shift in regulating the ratione materiae of the fundamental 

right to the truth can be observed in the Council’s explicit recognition of a right to the truth as a 

fundamental right on the part of Kosovo’s citizens. In this context, the Council explicitly sets out 

that the truth to be established and unveiled by applying the right to the truth as a guaranteed 

fundamental right for the citizens of Kosovo should provide beneficiaries with ‘the whole truth 

[...] of what happened during […] the troubled and chaotic period of 1999–2000’87 in Kosovo, 

including identifying the culprits and ‘assign[ing] responsibilities accordingly’.88 The wording 

used in this context mirrors the ECtHR’s take on ‘fate’ and the scope of the truth to be guaranteed. 

The material scope of this fundamental right, as promoted by the CoE, is much broader than the 

scope of truth guaranteed by the Geneva Conventions and the Disappearance Convention. It is also 

broader than the Council’s own regulations on the right to the truth in the rest of its policies, 

indicating a certain level of incoherence within the Council’s regulation of the rights that are to be 

guaranteed by the fundamental right to the truth on the part of victims and communities in the 

former Yugoslavia.  

It may be that the CoE did not in fact intend to expand the explicitly recognized scope of the right 

to the truth as a fundamental right in this way. This conclusion is supported by the fact that this 

expansion is an exception within the Council’s policies. Such a move may prove difficult to 

support, however, since the wording used in this case and its contextual basis indicate a conscious  

acknowledgement of the given scope of the right to the truth. In its wording, the CoE emphasizes 

that the citizens of Kosovo have an absolute fundamental right to know the whole truth about the 

conflict in Kosovo. At the same time, the context puts emphasis on clarifying that such truth should 

provide contextual factual information about the violent events and about responsibility for them. 

Finally, the Council’s aim of guaranteeing this broad conception of the ratione materiae of a 

fundamental right to the truth on the part of the citizens of Kosovo is demonstrated in the travaux 

préparatoires of the Council. The standard at issue was adopted in a final report of the Committee 

on Legal Affairs and Human Rights89 after having been drafted in a provisional version of the 

                                                   
84 See Part 8.5.1 in this chapter, or see Chapter 1, Part 1.2.1; alternatively, see: Additional Protocol 1, para 32. 
85 Chapter 4, Parts 4.3.1, 4.3.3 and 4.4.2. 
86 Chapter 4, Part 4.4.2. 
87 Chapter 4, Part 4.3.2; see also: PACE ‘Inhuman Treatment of People and Illicit Trafficking in Human Organs in 

Kosovo’ (7 January 2011) CoE Doc 12462, para 21. 
88 CoE Doc 12462, para 21.  
89 CoE Doc 12462, para 21. 
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report.90 The fact that the Rapporteur confirmed this regulation identically in its final Report 

suggests that the CoE meant to apply this conception of the scope and application of the right to 

the truth as a fundamental right in Kosovo.   

In sum, the Council generally regulates the scope and application of the fundamental right to the 

truth in an explicit and mostly coherent manner, in line with the strictly defined scope of this right 

in international law. On one occasion of regulating the fundamental right to the truth, the Council 

has gone beyond this limited scope, taking what some might interpret as a selective approach that 

sets apart a specific group of people for what might be viewed as preferential treatment. To the 

extent that this is so, the Council may need to regulate the right to the truth and its scope and 

application in a more solid, clear, and coherent manner. 

8.5.3  The scope of the duties deriving from the right to the truth in the Council’s policy efforts 

related to Yugoslav and other post-conflict societies  

When recognizing the right to the truth per se, the CoE has not provided extensive guidelines 

regarding the scope of the duties that derive from this right. The most clearly acknowledged duty 

acknowledged by the Council with regards to guaranteeing a right to the truth is the duty to 

guarantee such a right in line with the norms and practices of IHL and human rights law.91 This 

absence of a clear indication of the specific state duties that derive from the right to the truth when 

regulated in the CoE’s policies motivates the question of whether the Council’s policies on post-

conflict transition mirror the standards of the international normative framework on this issue.  

8.5.3.1  The duty to investigate  

The CoE has imposed a duty to investigate on the part of its member states as a minimum standard 

for establishing and unveiling objective information about the fate of missing persons to their 

families so as to prevent further suffering.92 The CoE has mirrored the wording used in 

international hard law to impose a duty to investigate as a standard for giving effect to a 

fundamental right to the truth, indicating that its member states have a duty to search for missing 

persons so as to establish the truth about their fate. With this, the CoE has followed international 

norms in recognizing a duty to investigate as a minimum standard for guaranteeing the right to the 

truth as a fundamental right on the part of the families of missing persons. The Council has also 

explicitly called on states to regulate a right to investigation as a right that derives from the right 

to the truth on the part of the families of missing persons.93 In this territorially broader context, the 

Council has guaranteed procedural rights to the families of missing persons to initiate and take part 

in investigative processes aimed at uncovering the fate of missing persons.94 Nevertheless, the CoE 

does not follow the standardization in the Disappearance Convention in recognizing other 

                                                   
90 PACE ‘Inhuman Treatment of People and Illicit Trafficking in Human Organs in Kosovo’ (12 December 2010) 
CoE Doc AS/Jur(2010)46, para 21. 
91 CoE RES 1414, para 4 and CoE RES 1956, para 4. 
92 Chapter 3, Part 3.3.2.3.1. 
93 Chapter 3, Part 3.3.2.3.1; see also: PACE ‘Missing Persons from Europe’s Conflicts: The Long Road to Finding 

Humanitarian Answers’ (3 October 2013) CoE RES 1956, para 7.2.1. 
94 Chapter 3, Part 3.3.2.3.1. 
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legitimately interested parties as beneficiaries of procedural rights deriving from the duty to 

investigate in this context.95 Moreover, the CoE has not acknowledged explicit or clear procedural 

rights on the part of victims of enforced disappearances in the former Yugoslavia,96 again 

demonstrating a lack of coherence with regard to its standardization of guarantees and duties 

deriving from the right to the truth as a concept within its policies.  

The Council has occasionally indicated that a more broadly defined duty to investigate on the part 

of the authorities of the former Yugoslavia extends to other war-related violations of human rights 

and to the victims of these crimes as beneficiaries. This is explicitly the case in the Council’s call 

for the Serbian authorities to investigate all violations of human rights conducted in the context of 

the Kosovo conflict, extending the scope of Serbia’s duty to investigate to violations of human 

rights not limited to enforced disappearances.97 With this, the Council implies the existence of a 

more broadly defined (in terms of its ratione personae) right to the truth on the part of victims in 

the former Yugoslavia. The CoE has further explicitly confirmed this extended application of a 

duty to investigate in the context of Kosovo’s post-conflict transition, in which context the CoE 

has maintained that officially investigating all war-related crimes and human rights violations in 

post-conflict circumstances is crucial for pursuing the values and goals of TJ and reconciliation.98 

The Council has stopped short of explicitly recognizing a duty to pursue investigations of this 

scope as a precondition for giving effect to a fundamental right to the truth in this context. It instead 

notes that such investigations should contribute to establishing the truth about Kosovo’s criminal 

and violent past,99 indicating again the preferential standing (even if unintentional on the CoE’s 

part) given to Kosovo when it comes to its treatment of the victims and communities harmed in 

the Kosovo conflict compared to the rest of the former Yugoslavia. Support for this conclusion is 

provided by the fact that the Council has not imposed an explicit duty to investigate cases of 

disappearance or other war-related violations on the authorities of BiH, the society that suffered 

the most civilian casualties in the Yugoslav wars.100 When implying such a duty in the Bosnian 

context, the Council has kept to a more limited, traditional conception of the duty to investigate 

the fate of missing persons.101    

8.5.3.2  The duty to fight impunity  

One area in which the CoE has demonstrated major consistency and certainty is in its recognition 

that establishing responsibility and accountability for gross violations of human rights and IHL is 

an essential precondition for establishing and sustaining justice, reconciliation, and peace in the 

former Yugoslavia.102 The CoE has, in a fairly coherent manner, imposed a duty on the part of 

former Yugoslav societies to fight impunity as one of their duties toward the CoE and as part of 

                                                   
95 Chapter 3, Parts 3.3.2.1.1. and 3.3.2.3.1; Chapter 5, Part 5.2, see also Parts 5.3–5.5. 
96 Chapter 5, Part 5.2. 
97 Chapter 5, Part 5.3.2.2. 
98 Chapter 5, Part 5.4.2.1. 
99 Chapter 5, Part 5.4.2.1. 
100 Chapter 5, Part 5.5.2.2. 
101 Chapter 5, Part 5.5.1. 
102 Chapter 6. 
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their commitment to achieving full European membership status. In none of these instances of 

recognition does the Council explicitly indicate that efforts to fight impunity and to prosecute and 

punish perpetrators are preconditions for giving effect to the right to the truth per se.103 Instead, 

the CoE has occasionally implied the existence of an indirect correlation between efforts, and 

ultimately a duty, to prosecute perpetrators of war-related crimes and efforts to give effect to a 

right to the truth or truth finding.  

In its non-territorially specific policies on missing persons and truth finding, the CoE does clearly 

recognize that the prosecution of perpetrators of enforced disappearances is a precondition for 

redressing victims and their families and for preventing further suffering.104 In this context, the 

CoE implies an indirect correlation between the state’s duty to fight impunity for enforced 

disappearances and the duty to give effect to the right to the truth as a fundamental right and a TJ 

concept.105 Somewhat similarly, the CoE acknowledges in its policies on reconciliation in the 

former Yugoslavia as a whole that ending impunity through ensuring the efficient pursuit of 

judicial investigative and prosecuting processes – domestically and internationally – constitutes an 

essential model (if not a precondition) for establishing justice and truth in post-conflict 

Yugoslavia.106  

Unfortunately, even this acknowledgment of the truth-finding function of impunity-fighting 

processes already sets a high benchmark, as the Council has not replicated this clarity in 

acknowledging this function of impunity-fighting processes when addressing the issue of 

investigating cases of missing persons in the Serbian and Bosnian contexts in particular. When 

addressing this issue in the context of the duties of the Serbian authorities, the CoE has 

demonstrated a notable reluctance to acknowledge the correlation between the duty to criminally 

investigate and to prosecute perpetrators of enforced disappearances and the duty to establish the 

fate of missing persons, where the latter is explicitly described as being achieved through forensic 

investigations.107 In its policies on Serbia’s post-conflict transition, the CoE in fact often clearly 

separates its assessments and standards for prosecuting war criminals from its assessments and 

standards for resolving the issue of missing persons.108 In the context of Bosnia’s transition and 

integration, the CoE has taken a victim-oriented approach to prosecuting perpetrators by 

encouraging domestic efforts to ensure victim support and witness support as a precondition for 

promptly prosecuting perpetrators of war-related crimes and human rights violations.109 

Nevertheless, the CoE does not indicate that it views this implied procedural right on the part of 

victims and witnesses to have access to prosecutorial processes as guaranteeing a right to the 

truth.110  

                                                   
103 Chapter 6. 
104 Chapter 1, Part 3.3.2.3.2. 
105 For more details, see Chapter 1, Part 3.3.2.3.2. 
106 Chapter 6, Part 6.2. 
107 Chapter 6, Part 6.3.1. 
108 Chapter 6, Part 6.3.1. 
109 Chapter 6, Part 6.4.1. 
110 Chapter 6, Part 6.4.1. 
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It is again only in the context of Kosovo’s post-conflict transition that the Council confirms its 

policies on reconciliation in the former Yugoslavia as a whole, recognizing that judicial and other 

prosecutorial processes have the capacity to establish the truth about war-related disappearances 

and other human rights violations.111 The Council indicated that criminal investigations and 

subsequent prosecutions for violations resulting from the Kosovo conflict should – even when 

ultimately aimed at establishing criminal responsibility – initially result in establishing facts and 

truths about these violations.112 The CoE further recognizes the reverse correlation between efforts 

to fight impunity and efforts to establish truth in Kosovo. It indicates that pursuing detailed 

investigations into cases of enforced disappearance and establishing the truth about the fate and 

whereabouts of missing persons are essential preconditions for objectively fighting impunity and 

the culture of impunity in Kosovo.113 The Council confirms further that establishing victim-

oriented truth about all war-related crimes in Kosovo is a precondition for establishing 

accountability and justice for victims and victimized communities in Kosovo.114 All this indicates 

that the CoE views giving effect to a fundamental right to the truth and to a right to truth (finding) 

as a TJ concept as a precondition for fighting impunity and delivering justice in post-conflict 

Kosovo. 

While the Council’s recognition of the potential for impunity-fighting efforts to establish the truth 

about Kosovo’s violent past is to be applauded, it may be overly ambitious to claim that this 

recognition goes as far as the Impunity Principles in recognizing the actual interdependence of 

judicial justice delivery and establishing truth. This is because the Council does not explicitly 

indicate a correlation between fighting impunity and judicial work on the one hand and giving 

effect to the right to the truth per se on the other, while the latter is indicated in the Impunity 

Principles. In its policies on reconciliation in the former Yugoslavia as a whole and in its policies 

on Kosovo’s transition, the Council recognizes that establishing accountability through criminal 

investigations and prosecutions can be an important incentive for establishing the truth about gross 

violations of human rights from the Yugoslav wars. Nevertheless, it has avoided clearly 

recognizing these processes as an incentive for giving effect to a right to the truth per se. 

8.5.3.3  The duty to preserve memory  

A duty to preserve memory per se is not explicitly recognized in the Council’s non-territorially 

specific policies on missing persons and truth finding or in the CoE’s policies on reconciliation 

and the post-conflict transition of former Yugoslav societies. At first glance, the Council’s policies 

give the impression that they reciprocate a duty to preserve memory in line with the Impunity 

Principles insofar as they address and regulate mechanisms that the Principles suggest are valuable 

for fulfilling a duty to preserve memory. The Council regulated issues related to establishing and 

managing records and archives, establishing and managing TRCs, pursuing efforts to eliminate 
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112 Chapter 6, Part 6.5.1. 
113 Chapter 6, Part 6.5.1. 
114 Chapter 6, Part 6.5.1. 
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nationalistic sentiments, and promoting knowledge of the violent history of former Yugoslav 

societies and communities.115    

In both its non-territorially specific policies on missing persons and truth finding and in its policies 

on reconciliation in the former Yugoslavia as a whole, for example, the CoE acknowledges that 

establishing and preserving unified records and archives on missing persons can be beneficial to 

truth-finding processes and to establishing information that is relevant to the families of missing 

persons.116 Nevertheless, managing records in this context is presented as a means of empowering 

prompt inter-institutional investigations into missing persons,117 limiting the application of a duty 

to establish and manage records on missing persons as an indirect precondition for giving effect to 

a fundamental right to the truth on the part of the families of missing persons rather than for 

creating and empowering collective memory about the violent past. While this delineation of the 

intention behind the call to manage records is in line with Additional Protocol 1 to the Geneva 

Conventions,118 it is not in line with the Impunity Principles, which guarantee historians access to 

records so as to enable them to interpret the historical record of the violent past, thereby setting 

out a duty to preserve and open records on missing persons as an indirect duty to preserve 

memory.119 In this context, the CoE has refrained from mirroring standards of international law 

related to preserving archives as a precondition for preserving memory and for guaranteeing a 

collective right to the truth.  

Instead, the CoE urged the Serbian and Bosnian authorities to preserve domestic archives and 

records of the violent past and to open such archives to the ICTY in demonstration of their efforts 

to cooperate with the Tribunal.120 The CoE does not indicate that it intended this duty to imply as 

a precondition for establishing and preserving objective memory of Serbian and Bosnian 

communities’ violent past, however – an omission that stems, inter alia, from the Council’s failure 

to mirror its acknowledgment of the ICTY’s role as a history maker121 in its country-specific 

policies on transition and European integration with regard to former Yugoslav societies.  

The only implication of a duty to preserve collective memory in the Council’s non-territorially 

specific policies on missing persons and truth finding can be derived from the Council’s support 

for mandates and processes of TRCs as official government bodies to establish and publish a 

historical record of gross violations of human rights, where the administration of such a mandate 

                                                   
115 Chapter 3, Part 3.3.2.3.3 and Chapter 7. 
116 Chapter 3, Part 3.3.2.3.3 and Chapter 7, Part 7.2.1. 
117 Chapter 7, Part 7.2.1. 
118 Chapter 1, Parts 1.3.3.1 and 1.3.3.3.1; or see Additional Protocol 1, Article 33. 
119 Chapter 1, Part 1.3.3.3.1; or see: UNCHR ‘Report of the Independent Expert to Update the Set of Principles to 

Combat Impunity, Diane Orentlicher, Addendum: Updated Set of Principles for the Protection and Promotion of 

Human Rights through Action to Combat Impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1 (hereinafter 

‘2005 Impunity Principles’) Principle 15; UNCHR ‘Question on the Impunity of Perpetrators of Human Rights 
Violations (Civil and Political): Revised Final Report by Mr. Joinet Pursuant to Sub-Commission Decision 1996/119 

– Annex II’ (2 October 1997) UN Doc E/CN.4/Sub.2/1997/20/Rev.1 (hereinafter ‘1997 Impunity Principles’) 

Principle 14. 
120 Chapter 7, Parts 7.3.1 and 7.4.1. 
121 The Council has provided an explicit acknowledgment of sorts in its policies on reconciliation in the former 

Yugoslavia as a whole. At: Chapter 4, Part 4.4.1.2. 



257 
 

is intended to enable the communities to know and to come to terms with their violent past.122 

Similarly, the Council recognizes that TRCs can have a mandate and capacity to establish and to 

unveil the truth about the Yugoslav wars.123 The CoE occasionally encourages but does not oblige 

domestic authorities to support and eventually cooperate with such mandates.124 The Council has 

ultimately refrained from imposing a duty on the part of former Yugoslav societies to establish 

and/or empower TRCs as a precondition for fulfilling a duty to establish, preserve, and unveil the 

objective history and legacy of the Yugoslav wars.125   

The Council’s most solid implication of a duty to establish and promote the objective memory of 

the violent past of former Yugoslav communities lies instead in its efforts to discourage 

nationalistic sentiments in post-conflict Yugoslavia. The Council has required domestic authorities 

and politicians in former Yugoslav societies to acknowledge past crimes and victimhood, to accept 

responsibilities for the crimes and harm done, and to publicly support the work of domestic and 

international criminal jurisdictions, where the latter may serve as creators of an objective history 

of the Yugoslav conflicts.126 The CoE has imposed these standards as preconditions for pursuing 

prompt TJ processes in the Balkans and recognizes them as preconditions for preserving collective 

memory, although it has not imposed them as an explicit duty to preserve memory.127 The Council 

has, however, convincingly implied that they have this standing,128 except in the context of 

Kosovo’s post-conflict transition, where the CoE has instead implied that they are standards for 

preventing inter-ethnic tension.129    

The CoE has further urged the elimination of nationalistic sentiments and rhetoric by calling on 

former Yugoslav societies to enforce the freedom and pluralism of the media, including through 

ensuring safety and freedom of expression for investigative journalists.130 It has imposed these 

standards mainly as preconditions for ensuring free and fair elections rather than for the purposes 

of creating and promoting memory of the violent past.131 In some instances, however, such as its 

policies on Serbia’s post-conflict transition, the CoE has explicitly recognised that the fulfilment 

of these standards, even when not intended to promote collective memory, can in fact result in 

eliminating nationalistic rhetoric and preserving memory of the past.132 Here again, the CoE is the 

most explicit in its policies on reconciliation in the former Yugoslavia as a whole when it comes 

to indicating an explicit correlation between its imposed standards – which in this case is the duty 

to ensure media freedom – and the need or duty to give effect to a right to the truth – which in this 

case is meant to give effect to a collective right to the truth and a duty to preserve memory. In these 

                                                   
122 Chapter 3, Part 3.3.2.3.3. 
123 Chapter 7, Parts 7.2.3 and 7.3.2, see also Part 7.5.2. 
124 Chapter 7, Parts 7.2.3 and 7.5.2. 
125 Chapter 7, Parts 7.2.3, 7.3.2, 7.4.2 and 7.5.2. 
126 Chapter 7, most notably Parts 7.2.4, 7.3.3, 7.4.3; see also Part 7.5.3. 
127 Chapter 7, most notably Parts 7.2.4, 7.3.3, 7.4.3; see also Part 7.5.3. 
128 Chapter 7, most notably Parts 7.2.4, 7.3.3, 7.4.3; see also Part 7.5.3. 
129 Chapter 7, Part 7.5.3. 
130 Chapter 7, Parts 7.3.4.1 and 7.4.4.1; see also Parts 7.2.5.1 and 7.5.4.1. 
131 Chapter 7, Parts 7.3.4.1 and 7.4.4.1. 
132 Chapter 7, Part 7.3.4.1. 
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policies, the CoE is rather explicit in recognizing the role played by the media in publicly sharing 

the truth about conflict-related crimes and victimhood as a standard for giving effect to a right to 

the truth on the part of collectives, if not a duty to preserve memory.133 The CoE is here again the 

least strict in its policies on Kosovo’s transition when it comes to establishing a correlation 

between promptly managing the functioning of the media and the need or duty to preserve 

collective memory. Here, the CoE has urged relevant standards on media freedom as a precondition 

for ensuring inter-ethnic coexistence and dialogue between the communities in Kosovo.134   

Finally, in its policies on reconciliation in the former Yugoslavia as a whole, the CoE 

acknowledges that objective history teaching regarding the legacy of the Yugoslav wars can be an 

essential precondition for eliminating nationalistic rhetoric and for defining and promoting a 

legitimate history of victimized communities,135 implying this as a standard for preserving memory 

of the crimes of the past and the legacy of the wars in the former Yugoslavia but not as a standard 

that generates a duty to preserve memory. It is again in these policies that the CoE suggests a rather 

clear correlation between the requirement that domestic authorities undertake efforts in reform – 

in this case regarding objective and non-nationalistic history teaching in relation to the Yugoslav 

wars – and the need to give effect to a right to the truth – in this case a right to the truth on the part 

of collectives. By contrast, in its country-specific documents on post-conflict transition in the 

former Yugoslavia, the CoE promotes objective history teaching free of offensive or nationalistic 

rhetoric as a precondition for ensuring equal access to education and inter-ethnic coexistence rather 

than as a precondition for guaranteeing a collective right to the truth,136 thus refraining from 

bringing its lege specialis policies in line with its lege generali policies in relation to giving effect 

to the right to the truth in former Yugoslav societies.     

8.5.4  Conclusion  

In short, the CoE is notably inconsistent in its policies related to regulating duties that derive from 

the right to the truth. It has been the most consistent in recognizing a duty to investigate as an 

essential precondition for giving effect to a right to the truth. Even here, however, the CoE has 

been inconsistent with regard to what this duty entails and the range of violations to which it 

applies. In this case, the CoE has been more open in its country-specific policies on post-conflict 

transition in the former Yugoslavia – and notably in Kosovo – to implicitly extending the 

application of this duty to cover conflict-related violations of all human rights (rather than cases 

of conflict-related disappearance alone). Beyond this, in its non-territorially-specific policies on 

missing persons and truth finding, the CoE has confidently acknowledged the correlation between 

the duty to fight impunity and the duty to give effect to the right to the truth. By contrast, although 

it does not mention or hint at a duty to preserve memory in its non-territorially specific policies on 

missing persons and truth finding, in its policies on reconciliation in the former Yugoslavia as a 

whole the CoE is implicit but clear in implying a duty to preserve memory through requiring 
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domestic efforts that mirror the duties imposed in the Impunity Principles as preconditions for 

fulfilling a duty to preserve memory. The CoE has unfortunately almost without exception 

refrained from mirroring these implications of a duty to preserve memory in its country-specific 

policies on post-conflict transition in former Yugoslav societies.   

8.6.1  Final thoughts: What, if anything, has the Council of Europe added to the normative 

understanding of the concept of ‘the right to the truth? 

In its policies on post-conflict reconciliation and transition in former Yugoslav societies, the 

Council mirrors both the traditional perception of a right to the truth as a fundamental right in 

international law and the expansion of the scope of the right to the truth as a concept within the 

international normative framework and in TJ processes. This study has shown that when explicitly 

recognizing an autonomous right to the truth, the Council’s policies reflect the traditional and 

rather limited scope and application of a fundamental right to the truth as codified in international 

hard law. On the other hand, the Council’s policies reciprocate standards from international soft 

law for delineating a right to truth (finding) as a TJ concept.  

8.6.1  What is the CoE’s most significant contribution to broadening the scope of the right to the 

truth as a fundamental right or principle of European and international law?  

The most eminent contribution of the CoE to broadening the scope of the fundamental right to the 

truth in European and international law lies in its exceptional recognition of a fundamental right 

to the truth as applying to the citizens of Kosovo, indicating an acknowledgment of victims, 

interested parties, and the general public in Kosovo as bearers of rights deriving from the 

fundamental right to the truth.137 With this acknowledgment, the CoE explicitly expands the 

codified ratione personae of the right to the truth as a fundamental right in its own policies and in 

international hard law. In this context, the CoE also expands the ratione materiae of the 

fundamental right to the truth to guarantee contextual truth about all gross violations of human 

rights and crimes committed during and resulting from the 1999–2000 conflict in Kosovo, which 

truth should also include information about the identity of the perpetrators.138  

While this explicit expansion provides an ambitious and valuable take on the right to the truth on 

the part of the CoE as a value exporter, it may also impose risks related to its application. Such 

risks mainly derive from the CoE’s omission to apply this standard on other occasions, either in 

its policies on Kosovo’s transition or in any other CoE policies. On all other occasions where the 

CoE explicitly recognizes a fundamental right to the truth, this recognition does not extend beyond 

the regulations provided in IHL, which recognizes this as a fundamental right that applies solely 

to the families of missing persons and that guarantees limited result-oriented information about 

what happened to the missing victims.139 Some may interpret this differentiation as demonstrating 

a selective application of the right to the truth within the Council’s country-specific policies. 

Bearing in mind the Council’s unique standing on the international stage as a predominantly 

                                                   
137 Parts 8.5.1–8.5.2 in this chapter. 
138 Parts 8.5.1–8.5.2 in this chapter. 
139 Part 8.5.2 at this chapter. 
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credible protector of human rights, such an implication may put into doubt the legitimacy of the 

Council’s values and its role as a regional promotor and defender of human rights, potentially 

diminishing the credibility of the Council’s standardization of the right to the truth, which can 

otherwise contribute to solidifying and hardening the broader soft law standardization of this right 

in international law. 

8.6.2  What is the CoE’s most significant failure to apply the contemporary scope of the right to 

the truth as articulated in international soft law?  

The Council’s failure to impose duties on former Yugoslav societies that are explicitly intended to 

give effect to the right to the truth is demonstrated by the fact that the Council has not required the 

authorities of former Yugoslav societies to empower the objective and efficient execution of 

judicial mandates to investigate and prosecute war-related violations of human rights as a 

precondition for giving effect to the right to the truth per se.140 In its policies on post-conflict 

transition in the former Yugoslavia, the CoE mirrors specific standards that the Impunity Principles 

delineate as preconditions for ensuring the effective operation of the judiciary, including the 

special judiciary and prosecution for war crimes. Nevertheless, these standards are described as 

perpetrator-oriented standards for empowering a duty to fight impunity and to apply the rule of 

law.141 Hence, while the Council mirrors international specific standardization on judicial 

efficiency in a sufficiently consistent and elaborate way, it has generally refrained from indicating 

these standards as preconditions for guaranteeing a right to the truth on the part of the victims of 

the Yugoslav wars. This is connected to the CoE’s choice not to align its policies on post-conflict 

transition in the former Yugoslavia with the standardization of the right to the truth as regulated in 

the Impunity Principles.142 

The Council has not explicitly recognized a duty on the part of former Yugoslav societies to 

preserve memory of the violent past.143 It has occasionally recognized standards related to 

establishing and managing archives, the work of TRCs, and pursuing efforts to eliminate 

nationalistic rhetoric in seemingly reciprocating standards that the soft international normative 

framework treats as relevant to fulfilling a duty to preserve memory. Yet again, however, the 

Council has refrained from delineating its standardization of these mechanisms so as to derive a 

duty to preserve memory about the violent past of former Yugoslav societies and their 

communities.144  

This again confirms that in its policies on former Yugoslav societies, the Council mainly relies on 

the regulation of the right to the truth in sources of hard international law.  

8.6.3  What is the CoE’s most significant weakness in regulating the right to the truth as a right 

or as a concept specifically applicable to post-conflict transitions?  

                                                   
140 Part 8.5.3.2 in this chapter. Or at Chapter 6, especially Parts 6.3.1, 6.4.1 and 6.5.1. 
141 Chapter 6, Parts 6.3.2, 6.4.2 and 6.5.2. 
142 Chapter 1, Parts 1.2.4 and 1.3.3.2. Or see: 2005 Impunity Principles, Principle 5; 1997 Impunity Principles, 

Principle 4. 
143 Part 8.5.3.3 in this chapter. Or at: Chapter 7. 
144 Part 8.5.3.3 in this chapter. Or at: Chapter 7. 
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This study demonstrates that the main weakness in the Council’s policy standardization on the 

right to the truth in relation to former Yugoslav societies lies in its failure to consistently apply 

international standards on the right to the truth in its policies, which is reinforced by the Council’s 

inconsistent regulation of the scope and application of the right to the truth in its policies overall, 

and especially in its policies on reconciliation and post-conflict transition in the former 

Yugoslavia. Hence, the Council’s regulation of the right to the truth is both at variance with 

international standardization of the right to the truth and internally inconsistent in relation to its 

own standardization and policies.  

The divergence of the Council’s standardization of the right to the truth from international 

standardization of this right mainly applies to the contemporary contextual regulation of the right 

to the truth in international soft law and much less to the traditionally limited regulation of this 

right in international hard law. The most notable inconsistency demonstrated by the Council 

towards the traditional regulation of the right to the truth in international law lies in its explicit 

recognition of a broadly defined (in terms of its application and scope) right to the truth as a 

fundamental right on the part of the people of Kosovo.145 Beyond this, the CoE has in a reasonably 

consistent manner recognized and applied the understanding that the right to the truth is a 

fundamental right that guarantees result-oriented information to the families of missing persons 

concerning the fate and whereabouts of their missing relatives.146  

One inconsistency derives from the Council’s indication of a more limited application of the right 

to the truth than that which is prescribed in the Disappearance Convention. The CoE does not 

acknowledge other legitimately interested parties as beneficiaries of the right to the truth and does 

not regulate (or at least indicate) procedural rights on the part of other interested parties to initiate 

or take part in state efforts to establish and unveil information about the fate of missing persons.147 

In fact, in its policies on reconciliation and post-conflict transition in the former Yugoslavia and 

its successor societies, the Council does not clearly regulate procedural rights for the families of 

missing persons either148 and therefore does not mirror the rights and standards that the 

Disappearance Convention prescribes for these categories of beneficiaries of the right to the 

truth.149 Instead, the Council prescribes procedural standards to guide inter- and intra-institutional 

exchange and access to information as a precondition for pursuing efficient, detailed, and objective 

investigations into the fate of missing persons,150 hence mirroring the application of the right to 

the truth as prescribed in Additional Protocol 1 to the Geneva Conventions.151 All this suggests 

that even when reflecting the international normative framework in terms of its explicit 

stipulations, the Council nevertheless does not apply standards that derive from contextual 

                                                   
145 Part 8.5.1 in this chapter. 
146 Part 8.5.1 in this chapter. 
147 Chapter 3, Parts 3.3.2.1.1. and 3.3.2.3.1; Chapter 5, Part 5.2, see also Parts 5.3–5.5. 
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interpretation of this normative framework. The CoE mirrors only the most explicitly promoted 

conception of the scope and application of the right to the truth per se. 

A further departure from the international soft (and more contextual) regulation of the right to the 

truth lies mainly in the CoE’s choice not to explicitly and clearly acknowledge and regulate the 

duty to fight impunity as an essential duty and precondition for giving effect to the right to the 

truth in its policies on post-conflict transition in the former Yugoslavia,152 while simultaneously 

refraining from recognizing a duty to preserve memory per se.153 In this context, the CoE has also 

demonstrated inconsistency within its own policies. While explicitly recognizing the right to the 

truth as a fundamental right on the part of the people of Kosovo,154 the CoE has simultaneously 

stopped short of recognizing – explicitly or implicitly155 – a duty to preserve memory so that this 

right can be effectively implemented in communities in Kosovo.156 The Council has further 

refrained from imposing reciprocal duties on politicians and authorities in Kosovo to give effect 

to the collective application of a right to the truth, which duties derive either from a duty to fight 

impunity or from a duty to preserve memory,157 hence incongruously prescribing expansive 

guarantees deriving from the right to the truth as a fundamental right without imposing reciprocal 

duties to implement that scope and those guarantees. At the same time, although the CoE has not 

explicitly recognized a collective right to the truth in its policies on the post-conflict transitions of 

Serbia and BiH,158 it has acknowledged and imposed duties on politicians and authorities in these 

countries that have the capacity to give effect to the collective application of a right to the truth.159  

In a more explicit demonstration of the horizontal discrepancies affect ing the Council’s 

standardization of the right to the truth, applied to the same society but imposed in different 

policies or in different contexts, the Council has (in its policies on the post-conflict transition and 

integration of Kosovo) explicitly urged the Serbian authorities to impartially and efficiently 

investigate all human rights violations conducted during or as a result of the conflict in Kosovo.160 

At the same time, however, the Council has not yet confirmed this standard in its policy documents 

on the post-conflict transition and integration of Serbia, even though in the latter policies the CoE 

addresses Serbia’s duties toward the communities and victims of Kosovo.161 Instead, in all other 

instances, the CoE imposed a rather limited duty on the part of the Serbian authorities to 

autonomously investigate cases of war-related disappearance only for the purposes of unveiling 

the fate and whereabouts of missing persons.162 This inconsistency in delineating duties that derive 

from and/or are necessary for guaranteeing a fundamental right to the truth on the part of Yugoslav 
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war victims is particularly relevant, as the CoE recognizes the duty to investigate as a minimum 

standard for giving effect to the right to the truth. Failure to coherently regulate this duty indicates 

(and can result in) a failure to consistently recognize and unselectively apply the right to the truth 

to the victims of the Yugoslav wars.   

A demonstration of the somewhat vertical internal incoherence of its regulation of the scope and 

application of the right to the truth and derivative duties in former Yugoslav societies can be found 

in the Council’s hesitance to confirm, in its country-specific policies, its explicit acknowledgment 

and promotion of the ICTY as a producer of objective and legitimate historical records of the 

violent past of the former Yugoslavia,163 which the CoE has provided in its policies on 

reconciliation in the former Yugoslavia as a whole.164 This indicates that the CoE has been more 

hesitant in its country-specific policies to acknowledge the truth-finding mandates of prosecutorial 

instances, culminating in its hesitance to impose a duty on former Yugoslav societies to fight 

impunity as a strict (or at least obvious) precondition for truth finding and giving effect to a right 

to the truth.   

8.7  Final conclusions and recommendations  

The above confirms that the Council’s failure to provide comprehensive regulation of the right to 

the truth in sources of soft international law has resulted in both external and internal 

inconsistencies in the CoE’s regulation of the scope and application of the right to the truth in 

relation to the former Yugoslavia. This confirms the research hypothesis that the CoE has exercised 

mandates to give effect to the right to the truth, but not necessarily to the latter’s full potential. As 

this study has shown, the CoE has promoted and applied the standardization of duties that the 

international framework delineates as deriving from the duty to give effect to the right to the truth. 

In its policies regarding former Yugoslav societies, however, the CoE has demonstrated 

inconsistency; in addition, it has not clearly recognized these duties and standards so as to make 

them relevant to giving effect to the right to the truth.  

The CoE should certainly be praised for exercising its mandates to regulate and promote the right 

to the truth per se. It should nonetheless be encouraged to exercise its mandates in the context of 

former Yugoslav societies in a more consistent manner if it aims to give effect to the right to the 

truth to its fullest potential. I therefore recommend that the PACE adopt an updated resolution on 

missing persons from the Yugoslav conflicts, where such a resolution would provide a 

standardization of the contemporary scope and application of the right to the truth in an equal and 

unselective manner, applying equally to victims from and within all successor societies of the 

former Yugoslavia, including Kosovo.  

I further recommend that the PACE pursue an even more expansive update of its regulations on 

the scope and application of the right to the truth by adopting a resolution on the right to the truth 

per se, which would accommodate regulations on the scope and application of the right to the truth 

which are prescribed in international soft norms and practices. Such a resolution should apply to 
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victims of all gross violations of human rights and IHL. It should guarantee substantive and 

procedural rights to direct victims, their families, other legitimately interested parties, and affected 

communities to receive and have access to contextual information about the causes, reasons, 

circumstances, consequences, and responsibilities related to the violations and crimes that have 

caused their harm and suffering. This resolution should clearly acknowledge both an individual 

and a collective application of a right to the truth. Beneficiaries of the right to the truth from this 

resolution should further be empowered to initiate and participate in relevant processes for 

establishing truth and responsibilities for past misconduct.  

There is no doubt that this resolution should clearly delineate duties that states will be urged to 

pursue in order to satisfy the broad range of procedural and substantive rights deriving from the 

right to the truth. The resolution should acknowledge that states have a minimum duty to pursue 

independent, efficient, objective, and unselective official investigations and truth finding into 

conflict-related violations of human rights and IHL, aimed at establishing contextual truth 

regarding those violations. Both forensic and judicial investigations – civil and criminal – should 

be considered necessary for establishing contextual truth in this context, while truth-finding 

processes conducted by TRCs may serve as an additional (but not alternative) means of clarifying 

the objective truth concerning the crimes of the past. States should also be obliged to establish and 

accept responsibility and accountability for their crimes and violations and to guarantee material 

and non-material remedy to victims. Upon establishing and unveiling the truth about the violent 

past of these post-conflict societies and communities, domestic authorities should be obliged to 

preserve such truth and to encourage ownership of this truth on the part of the harmed 

communities.        

This resolution should serve as a guiding policy to be used by the Council’s bodies to coherently 

apply policies and standardization of the contemporary right to the truth and to eliminate the 

selective treatment of specific victims and communities. It should also provide a legal basis for the 

ECtHR’s possible expansion of its interpretations of a right to know in accordance with the 

Convention’s ‘living’ nature. Such a guiding policy can be expected to contribute to unifying the 

application of the right to the truth to the Council’s member states and candidate states, ultimately 

contributing to hardening the soft regulation of the right to the truth in the international normative 

framework, and hence to solidifying the broader scope and application of the right to the truth as 

a principle of international law.  
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