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JUDICIAL GOVERNANCE 
IN INDONESIA

Judicial Independence under the One Roof System
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THE ONE ROOF SYSTEM, a judicial governance model in Indonesia, where 
the Supreme Court holds the technical judicial authority and court 
administration authority, is considered rare among prevailing systems around 
the world. The idea of  distancing courts from managerial issues by 
establishing a judicial council has been accepted as the solution in many 
countries around the world. However, it is clearly just the opposite in the 
Indonesian system, which has chosen to give the managerial function to the 
Supreme Court. Progress has been made since its implementation, but 
significant problems remain. This research aims to understand whether the 
one roof  system has achieved its goal and what are the effects to the judiciary. 
It also presents the dilemmas around judicial governance to balance the 
principle of  management and judicial independence.

Historical overview to trace back the idea of  the one roof  system since 
1956, and interviews have been conducted to justices, judges, and 
high-ranking managers. The findings suggest that threats to the institutional 
independence of  the judiciary by the government have been significantly 
reduced. However the centralization of  power may eventually lead to 
possible infringements of  the internal and core independence of  judges from 
within the judiciary itself. Further, this system changes the landscape of  the 
relationships between the executive, the legislature, and the judiciary. The 
institutional alienation as a result of  greater autonomy of  the judiciary from 
the government and parliament has resulted in a disconnect in the legislative 
and policymaking process. 

The evaluation also reveals that the quality management approach can be 
used to solve the problems of  internal accountability of  the one roof  system, 
however, the application of  quality management is limited by the quality of  the 
legal framework in the arrangements for the fundamentals of  the organization. 
In a large organization like the Indonesian judiciary, with its diverse 
geographical and contextual challenges, change can be difficult to control. 

D I A N  R O S I TA W AT I  is a researcher, and concentrates on issues related judicial 
reform and legal reform for the past nineteen years. This book is a result of  her 
PhD research at the Tilburg Law School, the Netherlands.
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1.1 Background and Problem Statement

Judicial organization reform in many countries has been driven 
by at least two factors: first, efforts to strengthen independence and 
professionalism; and second, the demand to improve efficiency and 
productivity as a response to growing caseloads.1 At the same time, 
discussions around judicial independence versus management as a 
way to improve efficiency and productivity occur on a day-to-day 
basis. The Indonesian judiciary before 1999 had a poor reputation in 
terms of  both independence and professionalism.2 Similar to other 
countries, the struggles of  the Indonesian judiciary were mostly 
dominated by efforts to free itself  from government intervention.3  
IIn 1999, the Indonesian judiciary underwent significant change 
by transferring the authority for judicial administration from the 
government to the Supreme Court (Mahkamah Agung), in what 
is known as the “one roof  system.” The term one roof  system 
reflects the integration of  the technical judicial authority and court 
administration authority into the judiciary, in this case, the Supreme 
Court. The system was promoted to strengthen the independence of  
the judiciary against the domination of  the government, which for 
more than 30 years had abused the power of  court administration to 
manage personnel and budgets, to interfere with the judiciary. 

1  Lawrence B. Mohr, “Organization, Decision and Court,” Law & Society 
Review 10 (1976): 621–42; Hector Fix-Fierro, Courts, Justice and Efficiency: A Socio-
Legal Study of  Economic Rationality in Adjudication (Oxford and Portland, Oregon: Hart 
Publishing, 2003).

2 Mahkamah Agung Republik Indonesia. Blueprint for Supreme Court Reform, 
2nd printing. Jakarta: Mahkamah Agung Republik Indonesia, 2004, 1.

3 The Indonesian judiciary during the New Order era of  Soeharto was 
marginalized by the progressive reduction of  judicial power through reducing 
the salaries of  judges, reducing court budgets, and increasing the control of  the 
government by direct appointment of  senior court leaders. At the time, the judicial 
administration, personnel, and budget were under government authority. With 
the dominant executive role, and minimal checks and balances mechanisms, the 
judiciary was a target for intervention by the executive (see Sebastiaan Pompe, A 
Study of  Institutional Collapse. [Ithaca, New York: Cornel Southeast Asia Program, 
2005]).
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Similar to the development of  the judiciary in other parts of  the 
world, at least two perspectives characterize the establishment of  the 
one roof  system in Indonesia. These are the judicial independence 
perspective, which is motivated by strengthening the independence 
of  the judiciary against executive intervention, in particular; and the 
management perspective, which is concerned with the realization of  
better governance of  the judiciary, which in the end was intended 
to provide better services to the public. The one roof  system had 
consequences for the Indonesian judiciary, in that the Supreme 
Court became responsible for the administration of  the budgets and 
personnel for all courts, despite conducting its function as the highest 
court of  the land. Following its transfer from the government to the 
Supreme Court, the organization of  the court administration function 
shifted from a simple, classic organization centered around judges, to 
a complex, large-scale organization with hierarchical coordination 
and division of  labor.  

Some experts argue that the independence of  the judiciary has 
had a positive influence on its performance,4 among other things, 
because the level of  autonomy to control and manage courts 
makes it easier for a court to achieve its objectives. The original 
idea of  the Indonesian one roof  system, as reflected in the history 
of  its establishment and in the legal framework, was to realize the 
independence of  the judiciary by safeguarding it from external 
intervention, particularly from the government. By realizing the 
centralization of  power in the hands of  the Supreme Court, the legal 
frameworks also brought about the importance of  an accountability 
mechanism, by introducing the Judicial Commission. However, 17 
years after its enactment there has still been no comprehensive review 
or evaluation of  how the one roof  system is implemented, what has 
been successful, and what are its challenges.5 

4 Daniel Berkowitz and Karen Clay, “The Effect of  Judicial Independence 
on Courts: Evidence from the American States”, Journal of  Legal Studies 35 (2006): 
399–440.

5 Linn A. Hammergren, Do Judicial Councils Further Judicial Reform? Lessons 
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The one roof  system can be considered a form of  institutional 
independence, where the Supreme Court is given court 
administration authority as a way to prevent intervention from the 
executive. A judicial governance system such as the one roof  system 
is rarely found in legal systems around the world. The decision of  
lawmakers to grant the Indonesian Supreme Court the authority 
to manage judicial administration, rather than to place it under a 
certain organization dedicated to administering the management 
aspects of  the judiciary, such as a judicial commission or council for 
the judiciary, is unique. Although there is a clear connection between 
individual independence and a better quality of  court decisions, there 
has been little research that connects institutional independence with 
performance.6 

Progress has been made since the implementation of  the one 
roof  system, but significant problems remain. Court facilities have 
improved, the level of  transparency has increased—particularly 
with regard to access to court decisions—and the use of  information 
technology in case management has been adopted. Court budgets 
have increased significantly in comparison with the situation before 
the one roof  system. Although there has been a significant increase 
in the total budget obtained by the Supreme Court, many courts 
still suffer from budgetary insufficiencies. Further, public trust in the 
judiciary remains low and judicial corruption remains entrenched.

Based on the above background, this research aims to investigate 
two issues:

1. The goal of  the introduction of  the one roof  system was to 
strengthen the independence of  the judiciary, primarily the 

from Latin America. Working Papers, Rule of  Law Series, Democracy and Rule of  Law 
Project, Carnegie Endowment for International Peace, 2002, 32; Stefan Voigt and 
Nora El-Bialy, “Identifying the Determinants of  Judicial Performance: Taxpayer’s 
Money Well Spent?” European Journal of  Law Economics 42 (2016): 183–208, DOI 
10.1007/s10657-016-9531-6.

6 Linn A. Hammergren, Justice Reform and Development: Rethinking Donor 
Assistance to Developing and Transition Countries (Oxon and New York: Routledge, 2014), 
69.
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independence of  the judiciary vis-à-vis the government. The 
research questions are: Did it achieve this goal? What effects did 
it have?

2. The governance of  a judiciary aims to strike a balance between 
the rule of  law and managerial standards. The research questions 
are: Did the implementation of  the one roof  system succeed 
in striking that balance? If  not, in what way is there room for 
improvement?

The scope of  this research is limited to the organization of  the 
Supreme Court in implementing the function of  court administration 
under the one roof  system. Generally, court administration consists 
of  the administration of  judges, the administration of  budgets, and 
the organizational arrangements for conducting these functions. 
Therefore, the scope of  this research encompasses those issues. 
Clearer guidance on aspects of  court administration functions, and 
how they are operationalized in this study, is provided in Chapter 
2. Further, because the research aims to evaluate and assess the 
implementation of  the one roof  system within the Supreme Court, 
careful consideration is required when examining elements within the 
judicial organization, since some elements may not be a consequence 
of  implementation of  the one roof  system. 

N
1.2 The Relevance of the Research

This research is relevant both to Indonesian scholars and 
practitioners, and international scholars. From the Indonesian 
perspective, studies of  court organization—in particular the 
implementation of  the one roof  system within the Supreme Court, 
not only from the viewpoint of  independence, but also from the 
standpoint of  management—are rarely conducted. Despite its 
primary intention to understand the implementation of  the one 
roof  system, this research also provides an opportunity to study the 
interaction between two doctrines in a judicial organization: the 
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rule of  law doctrine and the management doctrine. Most research 
and writings on the judiciary in Indonesia take a legal or political 
perspective. Further, from the particular theme of  the one roof  
system, an academic study thoroughly evaluating the implementation 
of  the system has never been conducted. Since the establishment of  
the one roof  system in 1999, which began effectively functioning 
in 2004, there has been no comprehensive research to evaluate the 
implementation, success, and challenges of  this system.

There is a substantial literature on the judiciary and judicial 
organization in Indonesia. However, two main sources of  references 
are generally acknowledged by Indonesian and international 
scholars as the point of  departure for the study of  the Indonesian 
judiciary. Sebastiaan Pompe in his dissertation elaborates in depth 
and comprehensively about the organizational transformation 
and political dynamics of  the Supreme Court from the early stage 
of  Indonesian independence in 1945 until a few years before the 
Reformation in 1998.7 His dissertation provides an understanding 
not only of  the legal dimensions of  court organization, but also of  
the political dimensions, including in-depth analysis of  the court's 
institutional behavior and the elements that determine such behavior.  
8Moreover, Pompe provides a historical background to the struggles 
and efforts to implement the one roof  system, including detailed 
information on the context, actors, and their interactions, which is 
valuable in research on the current implementation of  the one roof  
system. As part of  his research, Pompe tracked the original idea of  the 
one roof  system from 1947 to the beginning of  the reform era. His 
research is valuable in providing a timeline for the transformation of  
judicial organization before the reforms began in 1998, and context 
for the development of  the idea of  the one roof  system. From the point 

7 Sebastiaan Pompe, “The Indonesian Supreme Court: Fifty Years of  
Judicial Development,” (PhD diss., Leiden University, 1996).

8 Sebastiaan Pompe’s 1996 dissertation, entitled “The Indonesian Supreme 
Court: Fifty Years of  Judicial Development,” was published by South East Asia 
Program Publication of  the University of  Cornell in 2005 under the title “The 
Indonesian Supreme Court: A Study of  Institutional Collapse” and translated into 
Indonesian under the title “Runtuhnya Mahkamah Agung” in 2007.
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of  view of  a study on judicial organization in Indonesia, research 
on the implementation of  the one roof  system, which investigates 
modern judicial governance after 1998, can be considered picking 
up where Pompe left off. 

The other important writings in Indonesian legal development on 
the topics of  the rule of  law and judicial development are by Daniel 
S. Lev, who analyzes the development of  law and legal institutions 
after Indonesian independence.9  Lev’s work precedes that of  Pompe, 
and his notes and articles are essential for an understanding of  the 
judiciary and legal society in Indonesia. Lev’s publications cover 
various areas of  law and politics, including the judiciary. His thoughts 
provide a foundation for many subsequent studies and publications 
on Indonesian legal politics and the judiciary, including a renowned 
publication on the development of  the Supreme Court by Sebastiaan 
Pompe. Both Lev and Pompe provide important perspectives of  the 
judiciary in different dimensions—legal, political, and social—which 
provide us with an understanding of  the complexity of  the problems 
experienced by the Indonesian judiciary in transitions before 1998. 

After 1998, Indonesia underwent an important transition from 
an executive system into an open democratic system of  government; 
this included the change in judicial administration introduced as the 
one roof  system. Much literature elaborates on the ups and downs of  
the judiciary after 1998.10 However, compared with the vast literature 

9 See Daniel S. Lev in (a) The Transition to Guided Democracy: Indonesian Politics, 
1957–1959 (Jakarta: Equinox Publishing, 2009); (b) Legal Evolution and Political Authority 
in Indonesia: Selected Essays, The London-Leiden Series on Law, Administration and 
Development, vol. 4 (The Hague: Kluwer Law International, 2000); and (3) Hukum 
dan Politik di Indonesia: Kesinambungan dan Perubahan (4th ed.) Pustaka LP3ES Indonesia, 
1990, among many others.

10 For examples: Jimly Asshidiqqie, Penguatan Sistem Pemerintahan dan Peradilan, 
(Jakarta: Sinar Grafika, 2015); Ibnu Sina Chandranegara, Kemerdekaan Kekuasaan 
Kehakiman Pasca Transisi Politik: Dinamika Penuangan dan Implementasinya, (Jakarta: UM 
Jakarta Press, 2018), Komisi Yudisial Republik Indonesia, Meluruskan Arah Manajemen 
Kekuasaan Kehakiman, Jakarta: Sekretariat Jenderal Komisi Yudisial Republik 
Indonesia, Juli 2018); Mahkamah Agung Republik Indonesia, Proses Penyatuanatap 
Peradilan Agama, (Jakarta: Dirjen Badilag, 2011); J. Djohansjah, Reformasi Mahkamah 
Agung Menuju Independensi Kekuasaan Kehakiman, (Jakarta: KBI, 2018).



21chapter i : Introduction and Methods   |

on the Indonesia judiciary prior to 1998, few studies have resulted 
in comprehensive academic publications on the situation of  the 
Indonesian judiciary and Indonesian court organization following the 
reform. Nonetheless, articles published by independent organizations, 
or as collaborations between state institutions and independent 
organizations, aim to promote and advocate for reform of  the judiciary, 
including the position paper entitled “Menuju Independensi Peradilan” 
(or “Toward Judicial Independence”), published by the Indonesian 
Institute for Independent Judiciary11 and the Diagnostic Assessment 
of  Legal Development in Indonesia.12 The Supreme Court during the 
period 2005–10 also published a series of  blueprints for organization 
reform,13 presenting a comprehensive analysis of  problems as well as 
recommendations for judicial organization reform. However, only a 
small number of  publications focus on the specific issue of  the one 
roof  system; further, there has been no attempt to evaluate the one 
roof  system since its implementation, to determine whether it has 
achieved its objectives. Mujahidin, in his dissertation published in 
2006, focuses on the one roof  system in Indonesia but emphasizes 
only its legal framework, perhaps partly because the one roof  system 
only became effective in 2004.14  

11 Lembaga Kajian dan Advokasi Independensi Peradilan and Konsorsium 
Reformasi Hukum Nasional, Menuju Independensi Kekuasaan Kehakiman, ICEL and 
Lembaga Kajian dan Advokasi Independensi Peradilan (LeIP), Jakarta, 1999.

12 The Diagnostic Assessment of  Legal Development in Indonesia was a set of  studies 
conducted by teams led by Ali Budiardjo, Nugroho, Reksodiputro in cooperation 
with Mochtar, Karuwin & Komar, 1995–97 and presented to the public in March 
1997. Concise versions of  this study were published in 1999 in Indonesian as 
Reformasi Hukum di Indonesia (Jakarta: Cyberconsult) and in English as Law Reform in 
Indonesia (Jakarta: Cyberconsult), 190.

13 Mahkamah Agung RI, Blueprint, 2003; Mahkamah Agung RI, Policy Paper 
on Judicial Personnel Management Reform (Kertas Kerja Pembaruan Sistem Pembinaan SDM 
Hakim) (Jakarta: Mahkamah Agung RI, March, 2003); Mahkamah Agung RI, Policy 
Paper on Permanent Judicial Education System Reform (Kertas Kerja Pembaruan Sistem 
Pendidikan dan Pelatihan Hakim) (Jakarta: Mahkamah Agung RI, April, 2003); 
Mahkamah Agung RI, Policy Paper on Court’s Financial Management Reform (Kertas Kerja 
Pembaruan Sistem Pengelolaan Keuangan Pengadilan) (Jakarta: Mahkamah Agung RI, April, 
2003); Mahkamah Agung RI, Academic Draft and Bill on Judicial Commission (Naskah 
Akademis dan Rancangan Undang-Undang tentang Komisi Yudisial) (Jakarta: Mahkamah 
Agung RI, April, 2003).

14 Ahmad Mujahidin, Peradilan Satu Atap di Indonesia (Bandung: PT Refika 
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One of  the contemporary debates in Indonesia on the one 
roof  system is around the question of, and in what way, the 
independence of  the judiciary as the goal of  the one roof  system, 
has contributed to a more accountable and professional judiciary. 
This issue mainly arises because of  the growing disappointment of  
the public regarding the performance of  the judiciary. More than 
14 years after its implementation, various parties, from inside and 
outside the Supreme Court, acknowledge that problems still occur. 
Former Chief  Justice Bagir Manan and Chief  Justice Harifin Tumpa 
also acknowledge these problems, but both strongly insist on the 
importance of  the one roof  system. Moreover, they both mention 
that the Supreme Court’s organization structure for implementing 
the one roof  system is a temporary structure.15  From 2010 until 
the time of  writing, the Supreme Court has been embarking on a 
gradual process of  restructuring the Supreme Court. The focus of  
this reorganization is mainly on court administration functions under 
the one roof  system. On a practical level, the process and decision 
making regarding reform have been slow because they involve 
different interests, and require discussions and negotiations with 
the government. Regardless of  the political context, this study may 
provide benefits for the Supreme Court, by contributing to the policy 
debate on how the one roof  system in the future may look. 

The importance of  this research is not limited to the Indonesian 
context. The tension between the principles of  independence and 
management is a day-to-day issue faced by most judicial organizations 
around the world. Elaine Mak mentions that the constitutional 
framework for court organization embodies a range of  principles that 
are a collection of  classical legal principles that include guarantees 
for the judiciary in the light of  its relationship with other pillars of  
state, and a set of  “new public management” principles that relate to 
the “transparent,“ “effective,“ and “efficient“ judicial organization.16  

Ditama, 2007).
15 Personal communication with Harifin Tumpa, chief  Justice of  the 

Supreme Court 2009–12, in March 2009.
16 Elaine Mak, “De Rechtspraak in Balans,” (PhD diss., Erasmus University, 

2008), 69–70.
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Further, she mentions different schemes that illustrate the interaction 
between these types of  principles and how it influences the source of  
legitimacy of  court organization (whether based on the classical rule 
of  law, the new public management, or both). 

Research on judicial organization, such as the one roof  system, 
addresses two doctrines: the rule of  law doctrine and the management 
doctrine. While the objective of  the one roof  system is to realize 
independence of  the judiciary, the influence of  management 
principles on the principle of  independence of  the judiciary—and 
vice versa—is one of  the most important aspects of  this research. As 
an organization, the judiciary is bound to the principles of  the rule of  
law, particularly the principle of  independence as the guarantee, as 
stated in constitutions and legislation. However, it is also influenced 
by management principles. Quality management views public 
organization from the perspective of  being efficient and effective, to 
be socially functional.17  

Different countries have come up with different approaches for 
how to protect the independence of  the judiciary from government 
intervention, while at the same time maintaining professionalism 
through better court management. Transferring a considerable 
degree of  judicial administration power from the government 
to judicial councils has been one of  the preferred alternatives in 
countries around the world, starting with France in 1946 and followed 
by more than 100 countries. However, the introduction of  the idea, 
has seen increased debate in terms of  the extent to which a judicial 
council contributes to a more efficient judiciary while at the same 
time serving to foster greater independence of  the judiciary. In such 
circumstances, the one roof  system provides an interesting case for 
examination of  a different model of  judicial governance. 

The one roof  system is indeed uncommon in the practice of  
judicial governance. In many countries, the responsibility of  court 
administration is assigned to a special body, or is directly under a 

17 Gar Yein Ng, Quality of  Judicial Organisation and Checks and Balances (Antwerp: 
Intersentia, 2007), 11–2.
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justice ministry. The design of  the one roof  system, which integrates 
the technical and non-technical authorities under the judiciary—
specifically under the Supreme Court—provides an example of  how 
the principles of  the rule of  law and of  management interact in the 
day-to-day decision making and practices of  the judiciary. As part of  
the overall design of  the one roof  system, the Judicial Commission was 
established as a ‘balance’ to the strong level of  judicial independence, 
by supervising the conduct of  justices and judges in the judiciary. The 
way in which this institutional arrangement has served its purpose is 
the main focus of  this research.

N 

1.3 Research Methods

To address the first research question, the objectives of  the one 
roof  system first need to be outlined. These objectives are the main 
indicator for evaluating the one roof  system in operation. Besides 
the objectives, the intention and expectations of  the one roof  
system also provide important context with regard to the objectives, 
because in the legal framework and the Third Amendment of  the 1945 
Constitution the statement of  the objectives is abstract and thus needs 
to be clarified, among other things, by understanding the intention 
and expectations of  the promotion of  the one roof  system. The 
objectives and expectations of  the one roof  system are elaborated 
in the Constitution and the legal framework, and are outlined in this 
study’s historical analysis of  the establishment of  the one roof  system 
during the deliberation process involved in Indonesia’s amendment 
of  the Constitution and laws related to the judiciary. Interviews 
were also conducted with academics, legislators, and judges involved 
in the process of  enactment of  the one roof  system, to provide 
information on the differing motives, expectations, and opinions on 
the introduction of  the one roof  system. 

The next stage of  the research evaluates the realization of  
the objectives of  the one roof  system. The objectives, motives, 
and supporting and opposing arguments regarding the one roof  
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system constitute the main framework used to investigate the 
implementation of  the one roof  system. However, the objectives, 
which are formulated in an abstract manner, need to be translated 
into aspects that contribute to the achievement of  the objectives. 
Despite the investigation of  the objectives, in each of  its aspects, 
discussions and opinions about the one roof  system are mapped out. 
The identification of  differing views on the one roof  system during 
its establishment is intended to provide guidelines to identify the 
most important issues in the implementation of  the one roof  system. 
These various views and opinions regarding the benefits and risks of  
establishing the one roof  system may also serve as hypotheses that 
can be tested when investigating the current situation of  the one roof  
system in practice. 

As a foundation for the evaluation informed by the methods 
of  the qualitative interviews, a review of  the legal framework and 
literature is conducted in the initial stage of  the research. There 
are two purposes to the literature review and analysis of  the legal 
framework at this stage. The first is to understand the transformation 
of  the organizational and institutional arrangements for the judiciary 
from a normative perspective. The second is to understand the 
features of  judicial organization, in particular the one roof  system. 
The literature review is useful for understanding the historical 
context of  the judicial organization being investigated, as well as 
identifying arguments and motives for the introduction of  the one 
roof  system. Based on the review of  the legal framework and the 
historical review, the objectives and original design of  the one roof  
system are mapped out and placed into context. With this modality, 
the evaluation tools are contextualized for the context of  Indonesia 
and brought into practice. The findings from the evaluation are then 
analyzed from the perspective of  the rule of  law and management 
principles. An understanding of  the conceptual and theoretical 
perspectives is essential to explain the dynamics that take place within 
the organization of  the Supreme Court, and to analyze the extent 
to which these principles influence debate and dynamics within the 
judicial organization. 
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The application of  the evaluation model is informed by empirical 
data on the practice of  the one roof  system. This is because, in the 
final analysis, the members of  an organization are those who can best 
describe the system and how it works. The empirical information was 
mostly collected during interviews and facilitates elaboration on what 
has been successful and what remains problematic in the practice 
of  the one roof  system, based on its objectives. An understanding 
of  the problems and challenges of  the one roof  system enabled 
reflection on the findings and identification of  suggestions for the one 
roof  system, using the framework and guidance from the theoretical 
and conceptual perspectives. The method is outlined in the next 
subsections.

1.3.1 Data Collecting Method

In many cases, research on the functioning of  organizations, 
particularly from the perspective of  management, uses quantitative 
methods and is concerned with establishing results that can be 
generalized.18 There are different vehicles for obtaining data in 
quantitative research. Surveys and experiments are arguably the main 
instruments used in quantitative research. However, this research 
employs a qualitative research approach, which provides a method 
to explain social experiences in a number of  different ways, including 
by analyzing experiences of  individuals or groups, interaction and 
communication, accompanied by document collection and analysis.19 
A qualitative perspective is more concerned with the selection of  units 
of  investigation, rather than statistical representation.20 In presenting 
the information, emphasis is placed on understanding what is going 
on in organizations based on individuals’ interpretations of  their 
environment, and their own and others’ behavior.21 

18 Alan Bryman, Quantity and Quality in Social Research (London: Routledge, 
1998), 35.

19 Uwe Flick, Designing Qualitative Research, Los Angeles: Sage, 2009 ix.
20 Erns von Kardoff, “Qualitative Evaluation Research”, in A Companion to 

Qualitative Research, ed. Uwe Flick et al. (Thousand Oaks, CA: Sage Publications, 
2004), 140.

21 Alan Bryman, Research Method and Organization Studies (London: Routledge, 
1989), 22–3.
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Qualitative research often faces the problems of  subjectivity and 
generalization.22 The criticism regarding subjectivity is often that 
qualitative findings rely too much on the researcher determining 
what is important and significant, and on a close relationship 
between the researcher and study participants.23 However, objectivity 
in qualitative research, making it free of  bias, can be achieved by 
ensuring that knowledge is reliable, factual, confirmable, and able 
to be checked.24 As a researcher's approach is influenced by their 
personal orientation,25 the qualitative research approach is taken in 
the current study based on the experience of  the researcher, who has 
been working with the Supreme Court and various judiciary actors 
in different judicial reform projects in Indonesia since 2000. 26 To 
minimize bias from the personal experiences of  the researcher, and 
to ensure the validity of  the findings, this research applied various 
strategies for deciding on the sample, record keeping, and verbatim 
transcription of  interviews to ensure the interpretation of  the data 
was consistent and transparent;27 it also applied data collecting 
methods in addition to interviews to support the findings.28  Further, 
the qualitative research paradigm holds that the researcher is an 

22 Steinar Kvale, Interviews: An Introduction to Qualitative Research Interviewing 
(Thousand Oaks, CA: Sage Publications, 1996), 64–6.

23 Kvale, 1996, 405.
24 Steinar Kvale, “Ten Standard Objections to Qualitative Research 

Interviews,” Journal of  Phenomenological Psychology 25 (1994): 147–73, 152.
25 Beloo Mehra, “Bias in Qualitative Research: Voices from an Online 

Classroom”, Qualitative Report 7 (2002): 1–19.
26  I contributed to the drafting of  various publications related to judicial 

reform in Indonesia, including 1) Mahkamah Agung RI, Blueprint, 2003, 2) 
Indonesian Institute for Independent Judiciary, A Concept on the Ideal Indonesian 
Judiciary: Creating Unity of  Law and Improving Access to Justice (Indonesian Institute for 
Independent Judiciary, Jakarta: 2010), 3) Judicial Sector Support Program (JSSP), 
“Penerapan Penganggaran Berbasis Kinerja pada Mahkamah Agung dan Badan 
Peradilan di Bawahnya,” (Jakarta: JSSP, 2016), 4) Gregory Churchill, Dian Rosita et 
al., Learning and Planning Activity for the Judicial Reform Team Office (JRTO) of  the Indonesian 
Supreme Court: Report and Recommendations, (Jakarta: Australia Indonesia Partnership for 
Justice [AIPJ], 2013).

27 T. Long and M. Johnson, “Reliability and Validity in Qualitative 
Research,” Clinical Effectiveness in Nursing 4 (2000): 30–7.

28 The files of  verbatim transcription and written informed consent for the 
interviews are available for the doctoral committee to view upon request.
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important part of  the research.29 Having the experience of  working 
with different actors in the judiciary provided benefits for the researcher 
in identifying the strategic actors within the Supreme Court. 

In qualitative research, the small number of  people interviewed 
often raises questions about whether the findings can be generalized to 
other settings.30  However, the number of  subjects necessary depends 
on a study’s purpose.31 If  a researcher can identify appropriate and 
knowledgeable people who are able to explain what they understand 
about the research problem, then it may not be necessary to interview 
a large number of  people.32  

Following the decision to use a qualitative method, as explained 
briefly above, interviews were used as an instrument to obtain 
information in this research. Steinar Kvale33 explains that qualitative 
interviews are a useful tool for a researcher to understand the world 
from the perspective of  subjects, to unfold the meaning of  people’s 
experiences, and to reveal their lived world prior to a scientific 
explanation, by listening to what people share about their world and 
how they express their opinions in their own words.34 In this research, 
the interviews were also used as a way to follow up and investigate 
in depth problems identified in the documents and statistical data 
analysis. Further, given that available knowledge regarding the 
operation of  the one roof  system at a practical level, from the 
perspective of  the members of  the court organization is relatively 
sparse, gathering information through interviews was considered the 
most appropriate method for understanding the one roof  system.

Semi-structured interviews were conducted to maintain the 
focus of  the research. Therefore, an interview guide was developed 
to ensure that important issues were covered during the interviews. 

29 Mehra, 2002, 1–19.
30 Kvale, 1996, 406.
31 Kvale, 1996, 101–2.
32 Herbert J. Rubin and Irene S. Rubin, Qualitative Interviewing: The Art of  

Hearing Data, 2nd ed. (Thousand Oaks, CA: Sage Publications, 2005), 71.
33 Steinar Kvale, 1996, 1.
34 Kvale, 1996, 1.
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Semi-structured interview guides usually include a sequence of  
themes to be covered, as well as suggested questions, but at the same 
time are open to changes in sequence and the form of  questions, 
enabling follow up of  the answers given and the stories told by 
subjects.35 The literature review conducted in the second chapter 
provides clear guidance for developing a relatively focused interview 
guide. 

Using unstructured interviews in an organizational study, 
particularly in a complex organization like Supreme Court, creates 
challenges in data collection and analysis because the information 
can also be unstructured and cover a wide range of  issues, which may 
or may not be relevant to the research question. The researcher can 
lose control over the interview, which may depart from the planned 
scope of  the research.36 However, the complexity of  Supreme Court is 
also the reason why a structured interview may not be a good choice, 
because it may pose the risk of  anticipating issues that might not be 
captured or predicted when preparing the interview guideline. Thus, 
this research applied semi-structured interview by using an interview 
guide to keep the focus on the important issues, while retaining the 
possibility to expand or narrow the discussion if  interesting themes 
emerged. The interview guide consisted of  an outline of  topics to be 
covered, with suggested questions. The questions could be evaluated, 
to adjust to the dynamic of  the interview interactions, or to the topics 
that emerged in the interview.37  

The interview guide focused on two main research questions. 
The interview questions were structured based on the thematic 
area of  evaluation. By implementing this approach, the questions 
outlined in the guide could contribute to the information needed to 
respond to the main research questions. It also provided a direction 
for understanding why such questions arose and how they contribute 
to the backbone of  the argument. In addition to the open questions 
surrounding each of  the aspects in the evaluation, there were also 

35 Kvale, 1996, 124.
36 Bryman, 1988, 46.
37 Kvale, 1996, 129.
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questions that developed and were structured around some of  the 
pro and contra arguments for the one roof  system. In this way the 
responses from the informants, when classified, would contribute 
evidence to the arguments made in this dissertation.

Interviews in this research were conducted face to face, in three 
rounds. The first round was conducted in April 2016. Its purpose 
was to understand the background, history, and fundamentals of  the 
one roof  system. These interviews provided a basic understanding 
of  the context surrounding the introduction of  the one roof  system; 
and most importantly provided an understanding of  the objectives 
and motives regarding the introduction of  the one roof  system. The 
second round of  interviews was conducted between March and July 
2017. The informants were invited to an individual interview lasting 
1–3 hours depending on the availability of  each informant and 
the relevance of  their knowledge and information for the research. 
The questions in the interview guide were adjusted according to 
the expertise and background of  each interviewee. After the first 
and second round of  interviews, information was then classified, 
connected, and analyzed based on the evaluation model. The third 
round of  interviews was conducted from March to August 2018, after 
reviewing and evaluating the first and second round to determine 
whether any information needed to be verified or followed up. 

In a qualitative interview it is important for the interviewer to 
achieve rapport with participants to encourage them to participate 
in and persist with the interview.38 Unless an element of  rapport can 
be established, resource persons may terminate their participation or 
provide superficial responses.39 Further, understanding the research 
topic is necessary to ensure that interviews can result in in-depth 
information and data, and allow for verification of  the information 
collected from interviews. In some cases, when the topic of  an 
interview is sensitive—for example, the topic of  corruption, ethics, 
or misconduct—there is a tendency for interviewees to avoid sharing 

38 Alan Bryman, Social Research Methods, 4th ed. (Oxford, New York: Oxford 
University Press, 2012), 218.

39 Bryman, 2012, 128.
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their experiences from the first person perspective. Two approaches 
were applied in dealing with this situation. The first was to provide 
the option of  anonymity to the interviewee,40  as explained further in 
Section 1.3.3; the second was to apply indirect questioning.41 Some 
interviewees asked for ‘off-the-record’ sessions during an interview 
to discuss issues about which they preferred to remain anonymous, 
but not for the entire interview. For the second approach, rather 
than drawing out information by directly asking questions, some 
hypothetical cases were prepared based on simulations of  real cases 
or symptoms identified at an earlier stage. Based on the hypothetical 
case, comments or reactions were sought from the interviewee. In 
this way the participant was provided a way to comment on the case 
without putting them in an uncomfortable situation. For example, 
the interviewee was presented with a case that was conflicting; or was 
faced with a dilemma involving two different perspectives. In case 
they were also reluctant to comment on a hypothetical case, they were 
invited to discuss the topic in a much more general or abstract way.

1.3.2 Sampling Method

As mentioned in Section 1.3.1, decisions regarding research 
sampling are vital to determine the credibility of  results. This research 
chose purposive rather than probability sampling. Probability 
sampling is commonly used in quantitative research in which a 
sample is selected using random selection so that each unit in the 
population has the same chance of  being selected.42 In qualitative 
research the need is for a smaller but focused sample.43 Purposive 
sampling can be conducted in a strategic way that is relevant to the 
research question.44 Further, the research question provides guidance 
about particular aspects, which consequently provides direction for 
identifying particular people or units of  analysis that should be sampled. 

40 Bryman, 2012, 136.
41 Bryman, 2012, 521.
42 Bryman, 2012, 187
43 Bryman, 2012, 116
44 Bryman, 2012, 418
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With purposive sampling, the choice of  the interviewee sample 
is framed by the purpose of  the research, as explained earlier. The 
purpose of  this research in general is to investigate whether or not the 
one roof  system has met its objectives. Therefore, participants were 
selected based on their understanding, views, or experiences related to 
the one roof  system. The decision was also based on knowledge about 
the population, or “universe of  units.” 45 The object of  this research, 
the Indonesian Supreme Court, is a relatively large organization, 
with more than 1500 personnel consisting of  Supreme Court judges 
(justices), judges from subordinate courts, court managers, and 
court staff. There is also a number of  judges and court staff who 
are not part of  the Supreme Court, but are in some way affected 
by the policies of  the Supreme Court in the execution of  court 
administration. Deciding on a sample based on the size of  the study 
population would result in a large sample, which would necessary 
require more time to complete the research. However, understanding 
the population is important for understanding different groups within 
the population and how these groups play a role in the functioning of  
the one roof  system. 

This research is not intended as a study of  the overall 
organization of  the Supreme Court, or to gain general perceptions 
of  the functioning of  the organization. Rather it is focused on the 
implementation of  the one roof  system; therefore, not all aspects of  
the organization of  the Supreme Court are relevant to the research. 
For example, the basic structure of  the organization is divided into 
two parts: the judicial (legal) part, which deals with the function 
of  the Supreme Court as a court of  cassation; and the managerial 
(non-legal) part, which deals with the function of  the Supreme Court 
as the national court administrator. It is clear that the focus of  the 
research is not on the judicial function of  the Supreme Court, but 
on the managerial function. However, in cases were the managerial 
function affects the Supreme Court’s judicial function, this research 
also discusses the judicial aspect. 

45 Bryman, 1989, 87.
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The sample for this research was carefully chosen to reflect 
the different functions and roles of  organization members. For this 
purpose, the points of  view of  different members of  the organization 
and relevant stakeholders were collected. The credibility of  qualitative 
research lies not in the number of  interviewees, but in bringing 
together different points of  view to provide a complete picture and 
convincing evidence for the development of  an argument.46  

Since the research centers on the issue of  the one roof  system, 
mainly the function of  the Supreme Court in conducting the role of  
court administration, the study focuses on the management group—
including decision makers and leadership—of  the Supreme Court 
as the main implementer of  the function. Further, the study focuses 
on the role of  judges as managers, because one of  the issues that 
occurs in a professional organization such as the judiciary concerns 
the dual role of  judges as adjudicators and managers, and how this 
influences the competence and workload of  the judges concerned. It 
should, however, be highlighted that ultimately the one roof  system 
is a system of  judicial administration with judges as the actors in the 
system. Therefore, the judges’ perspective is also at the center of  the 
research. 

In qualitative research, sampling involves selecting people to 
be interviewed. The research gains credibility when interviewees 
are experienced and have first-hand knowledge about the research 
problem.47 The purpose of  this research is to study the one roof  
system as a model of  judicial governance, and how within a judicial 
governance system the rule of  law principles and management 
principles interact. Therefore, deciding on the sample based on 
professional background and managerial experience became relevant. 
Moreover, people who were most knowledgeable about the one roof  
system should be those who worked within the organization, because 
they had first-hand experience of  practical problems relevant to the 
research questions. In cases where a researcher cannot determine in 
advance how much someone knows, the sample can involve a person 

46 Rubin and Rubin, 2005, 68.
47 Rubin and Rubin, 2005, 64; Flick, 2007, 80.
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in an appropriate position.48 To select a sample based on knowledge, 
I chose interviewees from the management group, as mentioned 
above, but also considered different areas of  responsibilities. 
To capture the range of  issues relating to the one roof  system, 
including the issue of  judge administration, resources, and financial 
administration and supervision, I interviewed people from different 
units of  the organization that were responsible for conducting tasks 
in those areas. The sample also needed to represent different stages 
of  career, to determine whether different point of  views stemming 
from career level had been covered; therefore interviewees were 
also selected from the group of  judges, leadership group, managers, 
judge-managers, and court staff. Based on these considerations, the 
sample representing different backgrounds was as follows:

1. Supreme Court leadership 
 a. chief  justice
 b. deputy chief  justices 
 c. head of  chambers 

2. judges 
 a. district court 
 b. appeal court 
 c. Supreme Court 

3. judges who also act as managers
 a. chief  of  the court
 b. manager at the Supreme Court 

4. managers (non-judges)
 a. personnel 
 b. financial 
 c. supervision 

5. court staff
 a. personnel 
 b. planning and financial 
 c. supervision.

48 Rubin and Rubin, 2005, 66.
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In addition to the sample of  interviewees listed above, selected 
based on their knowledge and experience in administering and 
managing the organization, I also decided to interview judges to 
determine how the one roof  system is operating and how well judges 
are administered and managed; and to examine how the system is 
operated from the point of  view of  the main beneficiaries (judges). 
Another element that contributes to the credibility of  qualitative 
research findings is ensuring that interviewees reflect a variety 
of  perspectives.49 By interviewing judges, I expected to gather a 
representation of  different points of  view of  the organization and 
how the organization provides support for judges to conduct their 
tasks. 

In the Indonesian judiciary, where transfer and promotion are part 
of  the career path of  a judge, it is likely that an interviewee currently 
holding a position dealing with a specific area of  responsibility would 
also be knowledgeable on other issues. For example, a senior judge 
currently positioned at the first rank of  a managerial post will also 
have experience and knowledge as a district court judge, appeal judge, 
or chief  of  a court. Therefore interviewees might provide knowledge 
on a range of  aspects considered relevant to the topic of  the research. 

A discussion of  the administration of  justice cannot be 
separated from the interaction and communication process between 
the Supreme Court and the other pillars of  the state, namely the 
executive and the legislature. This is the principle difference 
between public and private sector organizations. Public sector 
organizations, including the judiciary, have certain dependencies 
on political processes—among others, in the area of  legislation, 
budget determination, and selection of  managers. To understand the 
dynamic and how this affects the functioning of  the one roof  system, 
it was also necessary to interview participants from the government 
and parliament on the issue of  law and policymaking, administration 
of  personnel, and finances. The selection of  these interviewees was 
based on their experience and knowledge regarding issues of  law and 

49 Rubin and Rubin, 2005, 67.
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policymaking, and the administration of  budget and personnel of  
the judiciary. Moreover, the establishment of  the one roof  system is 
also inseparable from the introduction of  the Judicial Commission. 
The commission was established with the expectation of  balancing 
the greater independency of  the judiciary and working together with 
the Supreme Court to conduct the supervision function of  judges. 
Therefore, it was also important to understand the functioning of  the 
one roof  system, in particular regarding the aspect of  supervision and 
other related aspects, from the perspective of  the Judicial Commission. 
For this purpose, the relevant sample included representatives from 
the following institutions:

1. staff of  the Ministry of  National Planning and Development 
(BAPPENAS), specifically from the Directorate of  Law and 
Legislation, which is responsible for judicial planning and 
budgeting

2. members or former members of  the House of  Representatives 
(parliament), specifically from the Law Commission

3. members or former members of  the Judicial Commission.

I also interviewed people who were involved in the process 
of  judicial reform in Indonesia, such as people from civil society 
organizations, and academics. These worked together with the 
Supreme Court’s leadership and managers in the development of  
new policy and systems in the court organization.50 Therefore, it 
was important to gather knowledge of  the dynamics of  the judicial 
organization based on members’ experiences and perspectives. 

In all, 33 people were interviewed for this research, not including 
personal communications that I had during interactions with judges 
and other judicial actors. Each participant was chosen carefully 

50 See Churchill et al., 2013, 9, which mentions that civil society organizations 
in Indonesia have taken part in efforts to strengthen the institutional capacity of  
the Supreme Court and have positioned themselves as the Supreme Court’s main 
partner in undertaking judicial reforms. These organizations together with the 
Supreme Court have worked on various reform activities such as improvements to 
access to court decisions and the case management system.
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based on the sample considerations outlined above. This number 
may be relatively small compared with similar research, which has 
involved 50–100 interviewees, but qualitative samples are drawn 
to reflect the purpose of  the study and the skill of  the interviewer 
also has an effect on the quality of  data.51 Therefore, the sample size 
may become irrelevant because the value of  data is measured by 
its quality.52 Qualitative research must build convincing arguments 
based on richness, complexity, and detailed information, rather than 
on numbers or statistical considerations.53  For this research, I was 
given access to important key informants such as former chief  justices, 
deputy chief  justices, first rank officers, managers of  the Supreme 
Court, and chiefs of  courts. I also interviewed judges who had specific 
experience in some of  the cases that were relevant to evaluation of  
the system; for example, a judge who received disciplinary sanctions 
from the Supreme Court, and a judge and former judge who were 
involved in important decision-making processes within the Supreme 
Court. Some of  the informants also had rich backgrounds that made 
them competent to share their experiences from different perspectives 
and provide different types of  information. During interview, most 
informants were open and willing to share in-depth information, 
which added to the richness of  data and information in this research. 
Some interviewees were also willing to provide special access to 
particular documents and data to strengthen their arguments, or to 
be used as supporting evidence and references. These documents 
included statistical data collected by the Supreme Court, reports, and 
minutes of  meetings.

1.3.3 Ethical Issues

In research, ethical issues may arise throughout the research 
process, from deciding the topic of  the research, designing, analysis, 

51 Jeniffer Mason, “Sample Size and Saturation in PhD Studies Using 
Qualitative Interviews.” Forum: Qualitative Social Research 11 (2010): art. 8. Access in 
20 June 2017 DOI: http://dx.doi.org/10.17169/fqs-11.3.1428.

52 Mason, 2010, 14
53 Mason, 2010, 11.
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to reporting.54 From the beginning of  a study, the aim must be clearly 
decided to ensure that the research will contribute to the situation 
investigated and bring no harm to participants.55 In this research, 
the role of  participants/interviewees was to share knowledge based 
on their experience. Information on the topic, general purpose, and 
level of  participation of  interviewees needs to be explained from the 
beginning of  the process, and should be part of  the informed consent 
of  interviewees. 

Aside from the overall purpose of  the research, the informed 
consent of  interviewees was based on information on the main 
features of  the design, as well as the possible risks and benefits for 
interviewees.56 In organizational research, the information collected 
can be sensitive from the perspective of  subjects, particularly with 
regard to their position or career. They might also be worried that 
the information may be used to inform other members of  the 
organization, which might harm the individual or their professional 
relationships. Ethical issues are faced in various types of  research 
including organizational research. In organizational research, there 
are instances where the researcher must be sensitive to the ethical 
and political dimensions of  the topic, particularly if  facing suspicion 
from organization members regarding the ‘true’ aims of  the research; 
even if  access has been formally negotiated with the organization’s 
leadership.57  

In research focusing on a judicial organization such as the 
Supreme Court, sensitivity to the cultural and political dimensions 
of  the organization is required. At this point informed consent 
and choice of  disclosure or confidentiality become critical to 
ensure mutual trust between researcher and interviewee. Certain 
interviewees who have in-depth knowledge of  an organization may 
only share their knowledge if  their identity remains confidential. 
In this research, several interviewees asked to remain anonymous 

54 Kvale, 1996, 110.
55 Kvale, 1996, 110; Bryman, 2012, 135.
56 Kvale, 1996, 112.
57 Bryman, 1989, 2.



39chapter i : Introduction and Methods   |

to give them flexibility and freedom to share information that 
was sensitive for them or for other members of  the organization. 
However, anonymity has some downsides for the research and may 
present methodological problems: for example, how can the results 
be verified by other researchers if  no one knows who participated in 
the study?58 Therefore, in this research, interviewees were informed 
that they may choose to disclose their identity or remain anonymous. 
If  an interviewee decided at the beginning of  the interview to 
disclose their identity, but then changed their mind when explaining 
certain issues, they could choose not to provide full disclosure. The 
interviewees were also informed in advance about the context and 
objective of  the research, and could voluntarily agree to participate 
in such circumstances.59 

With regard to the possibility of  publishing private or 
confidential data and information potentially recognizable to 
others, it is unavoidable that subjects need to agree to the release 
of  identifiable information. In Indonesia, the Law No. 14/2008 on 
Transparency of  Public Information provides clear and detailed guidance 
on a wide range of  information that should be proactively published 
or disclosed upon request, and of  a mechanism for how to publish 
such information. This was an advantage in this research because 
most information relevant to the research was classified as public 
information. However, in cases where confidentiality of  a document 
provided during this research is regulated under the law, consideration 
must be given to existing laws and regulations, to ensure that privacy 
rights and confidentiality remain protected.

The issues discussed here were included in the written informed 
consent. Both the researcher and interviewees signed the informed 
consent. The informed consent served as a mutual contract that 
explained the purpose of  the research, and the procedure being 
conducted to gather the information and data, including how long 
the record of  information would be stored, who would have access 
and how anonymity would be guaranteed, as well as whether the 

58 Bryman, 1989, 116.
59 Kvale, 1996, 113.
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participant would be provided with the results.60 As part of  the 
ethical requirements for this research, any information obtained in 
interviews, including documents, was kept in strict confidence and 
stored in a secure location. The typed interview transcripts and 
documents, if  in the form of  electronic data, were kept in a personal 
file space protected by a password and held on a private server owned 
by the researcher. 

N 

1.4 Structure of the Thesis

In general, the structure of  this thesis follows the approach taken 
in this research, which sequentially consists of  introduction and 
method; conceptual and theoretical framework; historical overview; 
evaluation; and conclusion.

Following the introduction and method explained in Chapter 1, 
concepts and theoretical perspectives that form part of  the discussion 
of  the one roof  system in Indonesia are presented in Chapter 2. 
They provide a framework for understanding judicial governance 
and judicial organization, as well as the principles that interact 
within it. The first section of  Chapter 2 discusses different models of  
judicial governance and their consequences for judges and judicial 
organizations. The next section discusses the transformation in court 
organization, including its characteristics, and contemporary issues 
within courts as modern organizations. In this section, the approach 
to quality management in general, and how it is applied in judicial 
organization are elaborated. This section provides an understanding 
of  the debate and contemporary issues around judicial organization, 
which are useful for shedding light on the debate and discourse 
around judicial organization in Indonesia. At the end of  the chapter, 
a general model of  evaluation is developed based on the extraction of  
elements and principles from the concepts and theoretical framework.

60 Flick, 2007, 72.
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Chapter 3 provides the background and basic understanding of  
the one roof  system by providing a historical overview that tracks the 
origins of  the idea of  the one roof  system in the Indonesian judiciary. 
An explanation of  the background and context of  the one roof  
system is an important starting point to understand and identify the 
objectives and intentions of  the one roof  system. This chapter also 
elaborates on the features of  the one roof  system, which consist of  
the organizational arrangement and governance within the Supreme 
Court to perform the function of  judicial administration; and the 
supporting and opposing arguments about the introduction of  the 
one roof  system. Based on the information collected in this chapter, 
the evaluation model is contextualized to the study of  judicial 
organization in Indonesia. The objective, features, and arguments 
about the one roof  system serve as a framework to evaluate its 
implementation.

A description of  the one roof  system in practice is presented in 
Chapter 4. This chapter forms the core of  this dissertation, in which 
the two research questions are dealt with. Based on the objectives and 
attributes of  the one roof  system presented in Chapter 3, the analysis 
investigating whether the objective has been achieved, what are the 
successful areas, and the areas that need improvement, are outlined. 
The second part of  this chapter suggests improvements to the one 
roof  system, already identified in the earlier part of  Chapter 3, from 
the perspective of  quality management as well as the limits and 
possibilities of  adapting these principles in a judicial organization, in 
specific arrangements such as the one roof  system.

Chapter 5 provides a conclusion to the research by summarizing 
the most important findings. The chapter also provides a number of  
recommendations on the preconditions for introducing a one roof  
system, based on the lessons learned from the implementation of  the 
one roof  system in Indonesia; and areas for further research. 
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In the past, discussions about the judiciary were often dominated 
by those around attempts to pursue independence of  the judiciary 
and to analyze different factors that affect the independence of  the 
judiciary, such as the influence of  the executive or legislation. From 
the classical perspective of  the rule of  law, there are principles that 
frame discussions of  the study of  court performance around the world; 
these are the principles of  independence, and checks and balances. 

However, there are also a great number of  studies that investigate 
court operation from an organizational perspective.1 Studies of  court 
organization are also inspired by the changing characteristics of  
court organization, from a simple organization involving a collection 
of  judges and their support system, to a more a complex organization 
with a hierarchy and division of  labor. From the organizational 
perspective, an organization can be viewed as a ‘processing capacity,’ 

1 There is an extensive literature on courts from the perspective of  
organization, directly or indirectly, including studies referred to in this chapter, 
for example Wolf  V. Heydebrand, “Organizational Contradictions in Public 
Bureaucracies: Toward a Marxian Theory of  Organizations,” Sociological Quarterly 
18 (1977): 83–107; Wolf  V. Heydebrand, “The Context of  Public Bureaucracies: 
An Organizational Analysis of  Federal District Courts.” Law & Society Review 11 
(1977):  759–821; Heydebrand and Seron, “New Organizational Form,” Work 
and Occupations, Vol. 16 No. 3, August 1989, Sage Publications, Inc., pp. 323-
3571990; Frank B. Cross and Dain D. Donelson, “Creating Quality Courts,” 
Journal of  Empirical Legal Studies 7 (2010), 490-510; Alexander B. Aikman, The Art 
and Practice of  Court Administration, Taylor & Francis Group, Boca Raton, 2007; 
Marco Fabri and Philip M. Langbroek, (Eds.), “The challenge of  change for judicial 
systems in Europe,” Developing a Public Administration Perspective, Amsterdam/Oxford/
Washington 2000: IOS Press; Hector Fix-Fierro, Court, Justice and Efficiency: A 
Socio-Legal Study of  Economic Rationality in Adjudication, Oxford and Portland, 
Oregon, 2003; Francesco Contini and David Carnevali, “The Quality of  Justice 
in Europe: Conflicts, Dialogue and Politics,” draft (N.p.: Research Institute on 
Judicial Systems, Italian National Research Council, June 2010); Marc Galanter, 
“The Vanishing Trial: An Examination of  Trials and Related Matters in Federal 
and State Courts,” Journal of  Empirical Legal Studies, Volume 1, Issue 3, 459-
570, November, 2004; Lawrence B. Mohr, “Organizations, Decisions, and Courts,” 
Law & Society Review, Vol. 10, No. 4, Summer, 1976, pp. 621-642; Joseph Vining, 
“Justice, Bureaucracy, and Legal Method,” Michigan Law Review, Vol. 80. No. 2, 
December 1981, pp. 248-258; Seron Carroll, Rationalizing Justice, The Political Economy 
of  Federal District Courts, Albany, State University of  New York Press, 1990; Owen M. 
Fiss, “The Bureaucratization of  the Judiciary,” Yale Law Journal 92 (1983); 1442–68, 
1444.
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which includes the means and strategies used by a court to handle 
its work, while also increasing efficiency in disposing cases.2 The 
transformation of  court organizations has also led to transformation 
in how judges and courts carry out their duties. This adds complexity 
to the independence and accountability of  the court. The changing 
perspectives for examining public organizations including courts, 
have also placed the issue of  efficiency at the center of  studies of  
court organization, which cover issues of  timeliness, productivity, the 
use of  resources and funding, distribution of  personnel, and so forth.

While scholars often argue that independence is a necessary 
prerequisite for achieving adequate performance, for a number 
of  reasons,3 the experience in various countries also suggests that 
unaccountable independence of  the judiciary negatively affects its 
performance, as it distorts the incentives that shape judicial behavior 
and create potential abuses of  its institutional independence.4 
Discussions on accountability focus on the aspects of  transparency, 
efficiency, and effectiveness, which position the court more as a public 
organization that has to account for its performance to the public, 
rather than merely as the third pillar of  democracy. Nowadays, 
the level of  public trust in the court has become highly important 
as a measure of  court performance. For the public, the concept of  
accountability is more understandable than the complex concept 
of  independence. Pimentel argues that public confidence is inspired 
much more by accountability than by independence.5  

This research focuses on the one roof  system in Indonesia, which 
is considered one form of  judicial governance. In the institutional 

2 Fix-Fierro, 2003, 140.
3 Ethan Michelson and Ke Li, “Judicial Performance without Independence: 

The Delivery of  Justice and Political Legitimacy in Rural China,” Paper presented 
at a workshop on Works-in-Progress on Chinese Law, New York: Columbia Law 
School, 9 May 2012.

4 Carlos Santiso, “Economic Reform and Judicial Governance in Brazil: 
Balancing Independence with Accountability,” Democratization 10 (2003): 161–80, 
DOI: 10.1080/13510340312331294077; Hammergren, 2014.

5 David Pimentel, “Balancing Judicial Independence and Accountability in 
a Transitional State: The Case of  Thailand,” UCLA Pacific Basin Law Journal (2016): 
10–1.
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arrangement of  the one roof  system, the Supreme Court as the highest 
court of  the land is also responsible for administering the distribution 
of  resources and personnel to courts throughout Indonesia. The one 
roof  system is not common practice in judicial governance, where 
the autonomy of  managing court administration is given to the 
Supreme Court, rather than to the government or other institutions 
such as a council for the judiciary. The system enables the Supreme 
Court to act not only as the highest court of  the land, but also as 
an administrator for court resources. The general motivation for this 
arrangement was the desire to enhance the institutional independence 
of  the Supreme Court from the other branches of  government. As 
a consequence, within the Supreme Court, the interaction between 
the rule of  law principles, or independence of  the judiciary, and 
the principles of  quality management became inevitable. The main 
question examined in this research is to what extent the one roof  
system has realized its objectives and has balanced the rule of  law 
principles and quality management standards. Investigating this issue 
requires an understanding of  judicial organization from these two 
perspectives, because hypothetically both principles will influence the 
way the judiciary realizes the objectives of  the system. 

In this chapter, I outline the concepts and theoretical discussions 
of  judicial governance and their consequences for court organization, 
in light of  the independence and quality management principles. 
The discussion provides an understanding of  the position of  the 
one roof  system within the framework of  judicial governance, 
and in what aspects and to what extent the principles of  judicial 
independence and quality management influence and are influenced 
by the introduction of  the one roof  system. Following the elaboration 
of  judicial governance is an overview of  the principle of  judicial 
independence. The elaboration of  this principle is important not 
only because the one principle that influences the dynamics and 
development of  judicial organizations in general is that of  an 
independent judiciary, but because the objective of  the one roof  
system itself  is to strengthen the independence of  the judiciary, in 
particular institutional independence of  the courts vis-à-vis the 
government. Focus is also given to the application and dynamics of  
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the principle of  judicial independence in different models of  judicial 
governance. 

Following the discussion of  judicial governance is a discussion 
on the quality management principle. Various writings on court 
organization6 discuss the extent to which the perspective of  quality 
management influences the discourse on court organization. In 
practice, the tension between the independence principle as the 
basic principle of  the court, and the quality management principle 
that considers the court from organizational perspectives, has 
characterized endless discussions among court practitioners and 
scholars. An understanding of  how those two principles influence 
court organization is crucial to the understanding of  issues that might 
arise in different models of  judicial governance and how they affect 
court organization, judges, or other relevant aspects. For the one roof  
system, as one judicial governance model, where the realization of  
judicial independence stands as the primary goal of  the system and 
the achievement of  quality management as the goal of  the functioning 
organization, it becomes essential to examine the organization from 
these two points of  view. 

6 Ng, 2007; Gar Yein Ng, “A Discipline of  Judicial Governance?” Utrecht 
Law Review 7 (2011), www.utrechtlawreview.org); Philip M. Langbroek, Quality 
Management and Autonomy for Court-Organisations: Or Creating Public Trust by Developing 
and Implementing Quality Standards for Court Services (N.p.: EGPA Study Group 
on Management and Delivery of  Justice, 2001); Philip Langbroek & Mirjam 
Westenberg, “Quality Indicators in the Courts of  the Netherlands,” in Philip M. 
Langbroek and Mirjam R.M. Westenberg, Court Administration and Quality Work in Four 
European Judiciaries: Empirical Exploration and Constitutional Implications, Justizforschung 
series, Stämpfli Verlag, Bern, 2018; Mak, Elaine. “De Rechtspraak in Balans” (PhD 
dissertation, Erasmus University, 2008); Francesco Contini and Davide Carnevalli, 
“The Quality of  Justice in Europe: Conflicts, Dialogue and Politics, “Research 
Institute on Judicial System, N.p.: Italian National Research Council, Draft, June 
2010; Pim Albers, “The Assessment of  Court Quality: Hype or Global Trend?” 
Hague Journal on the Rule of  Law, Vol. 1, Issue 1, March 2009, pp. 53-60; Cross, 
Frank B. and Dain D. Donelson. “Creating Quality Courts.” Journal of  Empirical Legal 
Studies 7 (2010), 490-510.
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2.1  Models of Judicial Governance and its Consequences  
for Judges and the Judicial Organization

According to John Bell, judicial governance establishes the broad 
structures of  responsibility and accountability of  a judiciary,7 while 
Fix-Fierro refers to the governance of  a court system as the general 
guidelines and policies of  the judicial organization.8 The concept of  
judicial governance cannot be separated from the distribution of  power 
between the judicative, executive, and legislature in matters related to 
the judiciary. It is related to the choice of  the constitutional position 
of  the judiciary, courts and judges; and the role and position of  courts 
with respect to the other government branches.9 However, despite 
being granted ‘independence’ as a distinguishing characteristic that 
differentiates the judiciary from the legislative and executive sphere, 
the judiciary is always dependent on the powers of  the executive for 
its finances and enforcement of  its judgments, and on the legislature 
for its lawmaking powers.10 Thus, the concept of  judicial governance 
is closely related to the concept of  judicial administration. Judicial 
administration covers jurisdictional, procedural, and administrative 
law issues and thus involves the distribution of  authorities and 
responsibility through lawmaking.11 This also means that the way a 
judiciary is administered is a choice that depends on the choice of  
judicial governance model. 

The terms ‘administration’ and ‘management’ are also quite often 
used interchangeably in reference to judicial organization. Fix-Fierro 
provides a scope of  definition to differentiate these two terms, in 

7 John Bell, Judiciaries within Europe: A Comparative Review (New York: 
Cambridge University Press, 2006), 21.

8 Fix-Fierro, 2003, 209.
9 Ng, 2011, 113–4.
10 Maurice Adams and Benoit Allemeersch, “Re-forming a Meritorious 

Elite. Judicial Independence, Selection of  Judges and the High Council of  Justice 
in Belgium,” in Fair Reflection of  Society in Judicial Systems—A Comparative Study, Ius 
Comparatum—Global Studies in Comparative Law, Vol 7. ed. S. Turenne (Cham: 
Springer, 2015).

11 Alexander B. Aikman, The Art and Practice of  Court Administration (Taylor & 
Francis Group, Boca Raton, 2007), 6.
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particular for the purpose of  research on judicial organization. In his 
definition, the term ‘management’ refers to behavior control within 
an organization, including aspects such as personnel management, 
case management, leadership, coordination, and education. The 
term ‘administration’ involves authority attributed by law, including 
inter-branch relationships; therefore judicial administration focuses 
on aspects such as governance, shared responsibility, organizational 
design, delegation, and status of  judges.12 Therefore the term “judicial 
administration” is a broader concept than “court management”.13  
According to Fix-Fierro, judicial administration concerns the 
fundamentals of  the design of  a judicial system and its consequences, 
including the scheme for selecting judges, the scope of  jurisdictions, 
and the appropriate size of  the organization.14 He identifies the 
areas of  administration of  the court system, which are different from 
the management of  individual courts and cases, and include the 
guidelines and policies of  the organization; administration of  judges 
and their professional status; administration of  judicial officials other 
than judges; and general organizational issues such as decisions to 
establish or to rationalize the existing courts.15 

As explained earlier, judicial governance focuses on the question 
of  the distribution of  responsibilities and how these responsibilities 
are formulated. This is why there is a close intersection between 
judicial governance models and the separation of  powers. In the 
aspect of  court finance, for example, judicial governance deals with 
the question of  who will determine the court budget and in what ways 
it will be determined. There are also options for choice of  to whom 
the powers are distributed, whether limited to the government, to a 
special body such as a judicial commission or council of  the judiciary, 
to the judiciary itself, or to a combination models. This choice is 
determined by the constitutional and legal framework, influenced 

12 Fix-Fierro, 2003, 206.
13 Fix-Fierro, 2003, 207.
14 Fix-Fierro, 2003, 206.
15 Fix-Fierro, 2003, 209.
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primarily by the constitutional position of  judges, the perception of  
the role of  courts and judges, and often by political objectives.16

Judicial governance is an issue of  the degree of  control and 
responsibilities between the different branches of  the state. Fix-Fierro 
identifies three models of  the administration and governance of  court 
systems: the judicial, executive, and mixed models.17 The judicial 
model entrusts the administration of  the courts, as far as possible, 
to the judiciary itself. Most of  the responsibility for administration 
is placed in the hands of  the judiciary, but the court system may 
still be dependent on the executive and legislature, such as for the 
appointment of  judges or members of  a judicial administrative 
body.18 The judiciary, in some cases, forms a specialized body to 
conduct administrative functions. An example of  this model is the 
judicial administration in the United States (US) Federal Court, 
which is conducted through the US Courts Administrative Office. 
Another example is the one roof  system in Indonesia. The second 
model is the executive model that grants the executive, through one 
of  its agencies—often a ministry of  justice—the responsibility to deal 
with the administrative functions of  the judiciary.19 The third model 
according to Fix-Fierro is the mixed model where the executive and 
judiciary share the function of  administration to varying degrees.20 
Shetreet adds another model, called the multi-branch model, where 
a collegial body representing all three branches of  government is 
responsible for court administration.21 This last model vests the 
responsibility for court administration in a separate or independent 
organ.22 These different models of  judicial governance reflect the 
degree of  shared responsibilities between state branches. From the 
perspective of  the judiciary, this model also determines the degree 

16 Ng, 2011, 113–4.
17 Fix-Fierro, 2003, 210.
18 Fix-Fierro, 2003, 210
19 Fix-Fierro, 2003, 210
20 Fix-Fierro, 2003, 210.
21 S. Shetreet and J. Deschênes, Judicial Independence: The Contemporary Debate 

(Dordrecht: Martinus Nijhoff Publishers, 1985), 645.
22 Shetreet and Deschênes, 1985, 645.
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of  judicial participation in the administration. In the last model, with 
the establishment of  an independent organ, the degree of  judicial 
participation can also be identified by the degree of  representation 
of  the judiciary, the executive, and the legal profession, within the 
composition of  such a special body or commission of  the judiciary.23 

The governance of  the judiciary has important implications for 
its independence; not only does it establish the structures that define 
responsibilities and accountability, it also affects the management 
system that determines the role and place of  judges, and how they 
operate within the court organization.24 The shifting character of  
judicial organizations also affects the role and place of  judges in the 
organization. Each model has consequences for the role of  judges in 
various management issues, which may reflect the need for judges to 
cooperate and participate in management aspects of  the organization, 
but also sometimes reflects certain distrust in the capacity of  judges 
to deal with financial and management issues independently.25 
However, following the transformation of  court organization, the 
role of  judges is expanded, which requires them to be more involved 
in matters of  judicial organization. This also mean there are shifts 
in the way judges are being held accountable to the public for their 
role and responsibility in creating effective and efficient management 
in the courts.26 Loth describes this change as “the judicial profession 
in transition,” where there are shifting characteristics of  judges, 
from the traditional to the modern judge perceived as part of  the 
organization within which they have a defined task.27 Despite the 
advantage of  improvements in the managerial and organizational 
ethos of  judges from highly individual and independent decision 
making to an ethos of  a more collective responsibility for the work 
process of  adjudication, this transition also poses risks in the form 

23 Shetreet and Deschênes, 1985, 645.
24 Bell, 2006, 21.
25 Ng, 2011, 114.
26 Ng, 2007, 16–7.
27 Anthony Hol and Marc Loth, Reshaping Justice, Judicial Reform and Adjudication 

in the Netherland (Maastricht: Shaker Publishing BV, 2004), 61.
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of  a possible erosion of  individual judicial responsibility and of  the 
sense of  judging.28

One way to mitigate the effect of  bureaucratization on the 
functioning of  the judiciary and at the same time strengthen its 
independence and accountability, is to establish a judicial commission 
or council. The establishment of  such an independent body cannot be 
separated from efforts to strengthen the management of  the judiciary. 
The European Judges Charter, Article 6, states that “The administration 
of  the judiciary must be carried out by a body that is representative 
of  the Judges and independent of  any other authority.”29 The 
trend of  establishing a judicial council is particularly widespread in 
European and Latin American countries as part of  judicial reform 
movements. Each country gives different functions to councils, but 
some councils are responsible for handling supportive functions of  the 
judiciary, including court budgets, selection, personnel management, 
supervision, training, and education. In Denmark, the Courts 
Administration Agency is responsible to the parliament for conducting 
the whole organization of  justice; while in Sweden, a similar agency 
is responsible for the recruitment and management of  judges;30 and 
in the Netherlands, the Raad voor de Rechtspraak (Council for the 
Judiciary) is responsible for court budgeting, personnel policy, judicial 
training for candidate judges, and the quality of  adjudication.

Based on his research on various judicial councils in Europe, Wim 
Voerman distinguishes two models of  judicial councils: the Southern 
European model and the Northern European model. The Southern 
European councils are mostly constitutionally rooted and have 
typical functions with regards to the appointment and promotion, 
training and disciplinary powers of  court members, either by giving 

28 M.A. Loth, “Courts in Quest for Legitimacy: A Comparative Approach,” 
(The Hague: Boom Uitgivers 2007) 12, accessed in 15 May 2016 https://repub.eur.
nl/pub/11005.

29 The Judges' Charter in Europe, drafted by the European Association of  Judges, 
1997.

30 Bell, 2006, 22–3.
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advice or by exercising the power itself.31 The Northern European 
councils possess different characteristics: rather than focusing on the 
career of  judges, this council model focuses on court administration, 
including case management, promotion of  legal uniformity, court 
budgeting and planning, and the distribution and allocation of  
resources, which aims to enhance the efficiency and effectiveness 
of  the judicial organization.32 Southern European councils operate 
in Italy, Spain, France, and Belgium; whereas Northern European 
councils are established in Sweden, Ireland, the Netherlands, and 
Denmark.33 Although the models provided by Voerman are based on 
comparative research of  judicial councils in Europe, they represent 
general characteristics of  judicial councils around the world. Further, 
Voerman suggests that every council is unique because it is the 
product of  diverging political and cultural development in each legal 
system, which is rooted in the historical and social context of  each 
country.34 

Judicial governance aims to strike a balance between the rule of  
law and managerial principles. This is a day-to-day challenge for a 
judicial organization. The issue of  the interaction between these two 
principles becomes even more relevant in the face of  the changing 
character of  court organization, from simple organizations comprised 
of  judges and their support system, to more complex organizations 
with an elaborate division of  labor. The following sections elaborate 
on the judiciary from the perspective of  judicial independence, 
the changing characteristics of  courts as organizations, and the 
extent to which the principles of  judicial independence and quality 
management are intertwined within court organizations.

N 

31 Wim Voermans, “Councils for the Judiciary in Europe: Trends and 
Models.” In The Spanish Constitution in the European Constitutional Context, Edited by 
Francisco Fernando Segado, Madrid: Dykinson, 2003, 2134.

32 Voermans, 2003, 2134–35.
33 Voermans, 2003, 2134–35.
34 Voermans, 2003, 2138.
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2.2  The Judiciary From the Perspective  
of Judicial Independence

Before moving on to a discussion of  the judiciary from the 
organizational perspective, it is important to first understand the 
different conceptions of  judicial independence, as these are used 
throughout the analysis of  the research findings. Judicial independence 
is a complex concept. The independence of  the judiciary does not 
mean that a judge has the freedom to decide cases as they wish without 
considering the requirements of  law. Nor does it mean that to be 
independent, a court must be completely separated from government 
interference in all respects. Judicial independence is not a state of  
affairs, but is a measure for balancing the power of  the executive 
and legislative branches,35 and a matter of  the independence, ethos, 
or mindset of  a judge. Judicial independence is a prerequisite for a 
well-functioning judiciary; therefore various structural arrangements 
have been created and implemented in different countries in trying 
to protect the independence of  their judiciary, while making it 
accountable at the same time.36 The various models of  protecting 
judicial independence are displayed by the diversity of  safeguards 
created.37 While Western democracies are more concerned with 
the problem of  ensuring the independence of  the judiciary while 
maintaining accountability, transitional countries are focused more 
on the problem of  building an independent judiciary to begin with.38  
In practice, the realization of  an independence judiciary has always 
been a dynamic process that involves the arrangement of  the legal 
framework, the organization, the administration system, and court 
management, which is also contextual in nature depending on the 
history, legal system, and political situation in each country, or even 
between courts in a particular legal system.

35 John A. Ferejohn and Larry D. Kramer, “Independent Judges, Dependent 
Judiciary:  Institutionalizing Judicial Restraints”, New York University Law Review 77 
(2002): 962.

36 Ferejohn and Kramer, 2002, 944.
37 Anja Seibert-Fohr, “Introduction: The Challenge of  Transition,” in Judicial 

Independence in Transition, ed. Anja Seibert-Fohr (Heidelberg; Springer, 2012), 4.
38 Seibert-Fohr, 2012, 4.
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According to Adams and Allemeersch, there are four basic 
types of  judicial independence.39 First there is individual or core 
independence, which means that a judge shall be free from any 
external pressure when making judicial decisions.40 Second is internal 
independence that deals with the influence of  independence among 
judges themselves.41 This is closely related to the hierarchical form of  
control among judges, or power relations between judges when they 
adjudicate cases. The third type is extra-institutional independence 
that is concerned with freedom from the influence of  external parties 
other than state powers, such as the media.42 Last is the independence 
of  the judiciary from an institutional point of  view, in its relations 
with other branches of  government.

Not so different from the elements of  judicial independence 
mentioned above, Deschênes and Shetreet differentiate the 
elements into the independence of  individual judges, the collective 
independence of  the judiciary as a body, and finally, internal 
independence.43 The substantive independence associated with 
the independence of  judges in judicial decisions and exercising 
of  other official duties; and the personal independence related 
to independence in tenure and terms of  office, are both part of  
individual independence.44 Moreover, substantive independence 
refers to the neutrality of  mind of  the judge and their impartiality 
from pressures.45 Collective independence refers to the independence 
of  the judiciary as a whole, or as a corporate body.46 According to 
Deschênes and Shetreet, collective independence requires a greater 
degree of  administrative independence of  the judiciary at the 

39 Adams and Allemeersch, 2015, 8–12.
40 Adams and Allemeersch, 2015, 8–12.
41 Adams and Allemeersch, 2015, 8–12; Simon Shetreet, “Judicial 

Independence: New Conceptual Dimension and Contemporary Challenges”, in 
Judicial Independence: The Contemporary Debate, ed. Shimon Shetreet  et al. (Dordrecht: 
Martinus Nijhoff Publishers, 1985), 599.

42 Adams and Allemeersch, 2015, 8–12.
43 Shetreet, 1985, 598.
44 Shetreet, 1985, 598–9.
45 Shetreet, 1985, 630.
46 Shetreet, 1985, 643
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central level, as well as at the court level. This includes, for instance, 
consultation, sharing responsibility with the executive or legislature, 
and exclusive judicial responsibility.47 Last is the conception of  
internal independence, which includes the independence of  a judge 
from their superiors and colleagues.48 Kramer and Ferejohn also 
mention decisional independence, which refers to the ability of  a 
judge to conduct their judicial function, free from outside pressure.49  
Next to decisional independence is branch independence, which 
is the liberty of  the judiciary to operate according to rules and the 
administrative system through its own governance structure.50

To summarise, there are some similarities in conceptions and 
terminology being used by experts in outlining the elements or types 
of  judicial independence. The grouping of  these conceptions is as 
follows:

1) Individual, core, decisional, and substantive independence 
refer to the independence of  judges in judicial decision making 
or exercising of  their judicial functions. This concept also 
encompasses the aspect of  neutrality of  mind of  judges in the 
face of  pressure.

2) Internal independence is independence within the judiciary, 
including the independence of  judges from their superior or 
colleagues in the exercise of  the judicial terms of  office and 
tenure of  judges..

3) Institutional, branch, or collective independence is independence 
of  the judiciary as a whole or as an institution, from the intrusion 
of  another state’s branches. There are two levels of  institutional 
independence: the court level and the central level of  judicial 
administration.

47 Shetreet, 1985, 599.
48 Shetreet, 1985
49 Ferejohn and Kramer, 2002, 965; see also, for example, Martin H. Redish, 

‘Federal Judicial Independence: Constitutional and Political Perspectives’, Mercer 
Law Review 46 (1994–95): 697; Stephen B. Burbank, ”What Do We Mean by Judicial 
Independence?”, Ohio State Law Journal 64 (2003): 326.

50 Ferejohn and Kramer, 2002, 965.
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4) Extra-institutional independence is independence from external 
parties outside the state power. 

In addition to the categories mentioned above, conceptions and 
terminologies are being identified and discussed by other experts, 
including structural,51 normative–institutional,52 lawmaking,53 
procedural,54 and counter majoritarian independence.55 Further, the 
principle of  judicial independence is entwined in various international 
standards and framework, including the Universal Declaration of  Human 
Rights 1948, European Convention on Human Rights 1950, International 
Covenant on Civil and Political Rights 1966, United Nations Basic Principles 
of  the Independence of  the Judiciary 1985, and Bangalore Principles of  
Judicial Conduct 2002. However, for the purposes of  this research, the 
four conceptions of  judicial independence enumerated above are the 
main frameworks of  analysis. 

In the context of  judicial governance, the principle of  
independence of  the judiciary is a primary concern for the 
arrangement of  the judicial administration and organization. The 
objective of  achieving an independent judiciary requires certain 
arrangements for the selection and career of  judges, tenure and 
removal, budgeting and planning, supervision, and disciplinary 
mechanisms. These arrangements are connected to the models 
of  responsibility arrangement and checks and balances between 

51 David Pimentel, ‘Reframing the Independence v. Accountability Debate: 
Defining Judicial Structure in Light of  Judges’ Courage and Integrity’, Cleveland 
State Law Review 57 (2009): 1; Charles Gardner Geyh, “Straddling the Fence 
between Truth and Pretense: The Role of  Law and Preference in Judicial Decision 
Making and the Future of  Judicial Independence,” Notre Dame Journal of  Law, 
Ethics & Public Policy 22 (2008): 435, 443.

52 Micah B. Rankin, “Mapping Judicial Independence: Toward a 
Comparative Taxonomy,” Global Journal of  Comparative Law 2 (2013): 1–26.

53 Martin H. Redish, Federal Judicial Independence and the American 
Constitution: A Democratic Paradox (Stanford: Stanford University Press, 2017); 
Joseph H. Rodriguez, “New Threats to Judicial Independence,” Judges Journal 35 
(1996): 27.

53 Ferejohn and Kramer, 2002, 965.
54 Ferejohn and Kramer, 2002, 965.
55 Redish, 2017, 697.
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the judiciary and the executive and legislative powers. Different 
governance arrangements will result in different consequences 
regarding the level of  independence and the power of  the judiciary. 

The late 1980s in Western Europe saw growing concern 
in safeguarding independence, which drove efforts to reduce 
executive influence and provide more power and autonomy to the 
judiciary.56  This is evident in the establishment of  judicial councils 
in many countries, which has the explicit goal of  strengthening 
the independence of  the judiciary and the autonomy of  courts.57  
Responses to concerns about the influence of  government on the 
judiciary included establishing a separate institution that manages 
some functions of  the administration of  justice, such as court budgets, 
selection and career, supervision and discipline, and other functions. 
The establishment of  a judicial council brings about changes in 
the model of  responsibility arrangement, which causes shifts in the 
constitutional balance of  power.58  

However, in response to increasing concerns regarding the 
separation of  powers and the structural safeguard through, among 
others, the establishment of  a judicial council, Seibert-Fohr suggests 
that this trend should not be mistaken as evidence for the emerging 
model of  judicial administrative autonomy.59 Further, it should be 
noted that the more powers attributed to the judiciary with regards 
to judicial administration, the higher the demands for accountability 
through more responsible court governance.60  

N 

56 Hammergren, 2002, 1–2
57 Fix-Fierro, 2003, 156.
58 Wim Voermans, “Councils for the Judiciary in Europe.” Tilburg Foreign Law 

Review, Vol 8 (1999): 121.
59 Anja Seibert-Fohr, “Judicial Independence—The Normativity of  an 

Evolving Transnational Principle”, in Judicial Independence in Transition, ed. Anja 
Seibert-Fohr (Heidelberg; Springer, 2012), 1310.

60 Seibert-Fohr, 2012, 1332.
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2.3  The Judiciary From the Perspective of the 
Transformation of Court Organization

This section discusses the judiciary from the perspective of  
organization. Perspectives on judicial organization change over time, 
following the profound changes in court organization, from simple 
organizations to complex ones seen in recent decades.61 In the past, 
the judiciary was viewed as a professional organization with the 
individual judge at the center.62 The movement to understand courts 
as organizations began in the 1960s and 1970s as a follow up to 
research aiming to understand a court as a bureaucracy.63 According 
to Mintzberg, a professional bureaucracy is an organization consisting 
of  specialists who have gone through intensive training and have 
control over the quality of  a process and the production.64 A judiciary 
is organized around professional competence, which is invested in the 
judge, and these professionals define the quality of  the organization.65 
In the judiciary, judges are the central element, and court staff are 
seen merely as a support structure that provides services to judges for 
them to conduct their functions.66 The internal administration of  a 
court is based on collegiality and is coordinated by a chief  judge, who 
is selected based on the principle of  primus inter pares.67 The quality 
of  a judiciary is largely evident in the work and product of  the 
judges, which are court decisions or judgments. Therefore, individual 
evaluation is an essential element of  the administration of  justice and 
is mostly focused on the process of  selection and evaluation of  the 
performance of  judges.68  

61 Heydebrand, Organizational Contradictions, 1977, 83–107; Mohr, 1976, 621–
42; Fix-Fierro, 2003.

62 Fix-Fierro, 2003, 146.
63 See, for example, Heydebrand, Organizational Contradictions, 1977, 83–107; 

Mohr, 1976, 621–42;
64 H. Mintzberg, Structure in Fives: Designing Effective Organizations (Englewood 

Cliffs, NJ, US: Prentice-Hall, 1983).
65 Fix-Fierro, 2003, 146; Context of  Public Bureaucracies, 1977, 765.
66 Richard Mohr and Francesco Contini, “Conflicts and Commonalities in 

Judicial Evaluation,” Oñati Socio-legal Series [online] 4 (2014): 843–62.
67 Heydebrand, Context of  Public Bureaucracies, 1977, 766.
68 Mohr and Contini, 2008, 56–7.
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Scholars argue that today the judiciary must be viewed as a 
complex organization with specific characteristics that differentiate 
it from other organizations.69 Although observers are hesitant to 
describe courts in common law systems as a bureaucracy, the term 
“bureaucratized court” has appeared as a response to increases in 
caseloads.70 In many countries, the increasing number of  case flows 
has led to growing scale and complexity for the judiciary, ultimately 
multiplying the number of  judges and court staff who support 
them.71  Along with the growing size of  the judiciary, there are also 
expansions in court authority that add to the complexity of  court 
organization. A court not only functions to apply and enforce the 
law, but is also granted powers of  lawmaking.72 In some countries, 
courts are able to participate in the process to control and monitor 
the legislative and executive branches,73 often through the power to 
conduct judicial review. 

The term ‘bureaucracy’ is often used to refer to an organization 
with a complex structure and division of  labor.74 According to Fiss, 

69 Heydebrand, Context of  Public Bureaucracies, 1997; Fix-Fierro, 2003, 145.
70 Heydebrand, Context of  Public Bureaucracies, 1977; Fiss, 1983; Fix-Fierro, 

2003, 151.
71 Fiss,1983; Contini et al. “Formula over Function? From Algorithms 

to Values,” Onati Socio-Legal Series [online] 4 (2014): 1099–116. http://ssrn.com/
abstract=2533902; and Fix-Fierro (2003) explains that an increasing number of  
litigations has been identified in many countries including the United States (US), 
Germany, Spain, France, Belgium, and Portugal. This has effects on timeliness and 
costs of  decisions. However, Fix-Fierro questions whether litigation explosion is really 
happening, for example in the US. He also mentions that perceptions of  overload, 
inefficiency and delay are subjective; they depend on the criteria of  evaluation. Both 
Marc Galanter (1983 and 1988, on the Vanishing Court) and Lawrence Friedman 
(1985 on the Total Justice) deny that excessive litigation is the cause of  growing 
caseloads.

72 Fix-Fierro, 2003, 15.
73 Fix-Fierro, 2003, 15.
74 Max Weber’s theory of  bureaucracy developed from his ideas about three 

sources of  legitimate authority in organizations (see Max Webber in Economy and 
Society, 1978). The first is charismatic authority, which is based on extraordinary 
personal qualities (See Jonathan R. Tompkins Organization Theory and Public Management 
[Belmont: Thomson Wadsworth, 2005]: 44; John Beckford, Quality: A Critical 
Introduction [New York: Routledge, 1998]: 39); the second is traditional authority, 
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bureaucracy refers to a complex organization characterized by three 
aspects: a multitude of  actors, division of  labor among actors, and a 
hierarchy as a form of  coordination of  activities.75 Fiss also mentions 
that a bureaucratic relationship is formed in a vertical rather 
than a horizontal relationship, and therefore creates a hierarchy.76  
Bureaucratization does not occur only in the judiciary but has also 
occurred in various public organizations following the increased 
dynamics and different challenges in society.77 Bureaucratization 
seems to be considered inevitable, but with the increasing complexity 
in the organization and the span of  control in its hierarchy, the 
issue of  delays and inefficiency arises. Further, there are questions 
around how court management should be handled. With regards to 
the judiciary, laying the managerial burden of  managing a complex 
organization on judges may prove counterproductive.78 

In response to growing caseloads that have resulted in the 
expansion of  organization sizes, there have been attempts to 
increase the efficiency of  court organization. There continues to 
be agreement among government, legal practitioners, and legal 
scholars that legal certainty effected through an independent and 
predictable judiciary is a prerequisite for investor confidence, and 
in turn generates sustainable growth, improved employment, and 
poverty reduction. In the global economy, effective legal institutions, 
particularly the judiciary, are one of  the most important reasons for 
investing in a country. An ineffective judiciary that creates delays 

where legitimate authority is based on a tradition that defines the right to govern; 
the third is legal–rational authority, where authority is considered legitimate if  it is 
based on legally established order. All three styles of  authority exist in contemporary 
organizations, but particularly the legal–rational style of  authority. Weber also 
describes that the ideal form of  bureaucracy is characterized by centralized, 
formalized, and highly specialized authority. Although Weber’s theory remains a 
basic principle for much organizational thinking nowadays, there are limits to the 
theory, particularly for explaining the evolution from organizations as ‘bureaucracy’ 
into the form of  organizations known today.

75 Fiss, 1983, 1444.
76 Fiss, 1983, 1444.
77 Fiss, 1983, 1443.
78 Fiss, 1983, 1462.
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and increases economic costs will hamper economic growth.79 This 
problem is more apparent in developing countries, where judicial 
corruption and dysfunctional conflict resolution are major problems. 
The public’s demand for more transparent and accountable courts, 
combined with the interests of  economists in court efficiency, have 
opened up opportunities to promote judicial reform. 

The different characteristics of  court systems can also be discussed 
from the perspective of  different legal traditions. Differences between 
civil and common law systems lie in how a court functions and is 
organized, as well as in how each system conducts the recruitment of  
judges, and designs and manages the judicial career system, and the 
ways the training of  judges is organized. Guarniery and Pederzoli 
establish a general distinction between two types of  judiciary: the 
bureaucratic and the professional.80 Courts in civil law countries are 
considered to resemble a bureaucracy because of  the career system 
of  the judges, where judicial posts are organized along a hierarchical 
career path.81 The model of  recruitment is a closed system in which 
judges are recruited mostly from among law graduate students, 
although some countries such as the Netherlands apply both closed 
and open recruitment systems, where judges come from mixed 
backgrounds; that is, freshly graduated law students and experienced 
legal practitioners. This model of  recruitment requires intensive 
obligatory training to develop the skills and knowledge of  a new judge, 
who is mostly inexperienced. In countries following a common law 
tradition, courts are considered professional organizations, because 
judges are recruited for specific positions, selected from professional 
backgrounds after having acquired professional legal experience. 
Therefore, no obligatory training is required to serve as a judge.82  

79 Fix-Fierro, 2003, 19.
80 Carlo Guarnieri and Patrizia Pederzoli, in The Power of  Judges: A Comparative 

Study of  Courts and Democracy, ed. C. A. Thomas  (Oxford University Press, 2002), 66.
81 Guarnieri and Pederzoli, 2002, 66.
82 Guarnieri and Pederzoli, 2002, 67.
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Some studies argue that courts in common law systems are more 
likely to produce a better quality of  decisions, because the system 
provides a better mechanism for predictability through the system of  
precedent or stare decisis.83 In civil law systems, judges are considered 
civil servants.84 The general image of  a judge in a civil law system is 
more like a mouthpiece of  the law, operator of  a machine designed 
by legislators, a bureaucratic career, a member of  the civil service, 
and less innovative compared with their colleagues in common law 
systems.85 However the dichotomy between common and civil law 
has been criticized as too simplistic.86 Further, it does not reflect 
the practice in each country, where similarity is also found between 
countries with different legal traditions. Civil law countries such as the 
Netherlands have combined best practices from career systems and 
non-career systems through their recruitment and education systems, 
which contribute to a better quality of  judges. Moreover, there are 
other factors that contribute to better judicial systems, including 
organizational design, case management systems, court budgeting 
systems, technology, and administration. However, it should be noted 
that the influence of  the judicial career system on the management 
of  the judiciary and characteristics of  judges remains quite evident in 
some countries with civil law systems. 

In many ways, institutional design heavily influences day-to-
day court functions such as how decisions are made, how cases 
are managed, and how budgets and resources are managed. The 
growing complexity of  judicial organizations has also raised some 
issues: in addition to the common problems of  potential political 
intervention in the judiciary, there are also problems such as internal 
coordination, internal policymaking, and cost efficiency. Such issues 
need to be analyzed from the management perspective as well as from 

83 John Henry Merryman, The Civil Law Tradition: An Introduction to the 
Legal System of  Europe and Latin America (Stanford: Stanford University Press, 
2007), 34.

84 Merryman, 2007, 35.
85 Merryman, 2007, 37–8.
86 Fix-Fierro, 2003, 151; Cross and Donelson, 2010, 490–510.
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the perspective of  institutional design of  the judicial administrative.87  
The administration of  a court system includes aspects such as court 
governance, administration of  the status of  judges and court staff, 
work processes, and administration of  resources. Management aspects 
include issues such as the control mechanism within the organization, 
personnel management and development, and leadership.88  

Organizational autonomy according to Langbroek means “taking 
responsibility for organizational development.” Langbroek believes 
that quality management can be used as a tool for organizational 
autonomy.89 With regards to quality control, the idea is that quality 
can only be achieved if  there is enough control over goals, planning, 
and implementation to ensure that the final product and services 
can be improved. Langbroek argues that increased autonomy 
will be beneficial to improve quality services to the public.90  
However, Heidebrand argues that courts are legally and politically 
heteronomous rather than autonomous organizations because their 
resources, organizational structure and boundaries, and jurisdiction 
are determined and controlled by external actors (the executive and 
legislature).91 Further, he argues that the limited ability of  courts to 
control their required resources has important consequences for the 
achievement of  the goal of  providing court services, as well as their 
effectiveness in fulfilling the court’s function.92 

N 

87 Fix-Fierro, 2003, 209.
88 Fix-Fierro, 2003, 207
89 Langbroek, 2001.
90 Langbroek, 2001.
91 Heydebrand, Context of  Public Bureaucracies, 1977, 767.
92 Heydebrand, Context of  Public Bureaucracies, 1977, 767.
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2.4  Quality Management in Judicial Organizations

2.4.1 The Quality Management Perspective

With its roots in the private sector, the quality approach 
has become a major part of  the modernization of  public sector 
organizations, as part of  the New Public Management (NPM) 
movement.93 NPM was first introduced as a conceptual framework 
for the transformation of  organizations and the management of  
public sector agencies. It later became a movement that promotes 
efficiency in public sector organizations, as in the private sector. 
The NPM promotes a shifting of  perspective from a traditional 
bureaucratic style of  public management, to the service-oriented 
style of  management that endorses efficiency and effectiveness of  
public governance. Public accountability has an important position 
in the NPM ideology; it is an instrument and a goal in itself  to achieve 
effectiveness and efficiencies.94 

Studies on the roots of  quality management reveal an evolution 
in the definition of  quality. The definition of  quality in management 
is moving toward concepts in which quality should not be seen 
merely as related to products. The application of  quality thinking 
in the public sector also demands the quality in services because, 

93 The pursuit of  quality is major quest for any organization around the 
world, both private and public. William Edwards Deming introduced quality 
management in the US in the 1950s, but it first gained popularity in Japan as a 
way of  changing the negative image of  products by focusing on their quality as a 
fundamental approach in organization management (Pim Albers, “The Assessment 
of  Court Quality: Hype or Global Trend?” Hague Journal on the Rule of  Law, 
Vol. 1, Issue 1, March 2009, pp. 53-60). The quality movement then found its way 
back to the US in the 1980s and later to Europe and many other parts of  the world. 
During the 1980s–1990s, the quality movement spread throughout different types 
of  organization, both public and private (Robert E. Cole and W. Richard Scott, eds. 
The Quality Movement and Organization Theory [Thousand Oaks, CA: Sage Publications, 
2000]). The quality revolution has become instrumental in the organizational reform 
of  the private sector as many companies are seeking to achieve the best product and 
ultimately, satisfied customers.

94 Mark Bovens, “From Financial Accounting to Public Accountability,” 
in Bestandsaufnahme und Perspektiven des Haushalts- und Finanzmanagements, ed. H. Hill 
(Baden-Baden: Nomos Verlag, 2005), 183–93.
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in general, the public sector is more concerned with services than 
products.95 Fiegenbaum,96 Crosby,97 Deming,98 and Juran99 expand 
the definition of  quality to focus not only on products and processes 
to achieve those products, but also on overall organizational processes 
that directly contribute to services. A definition of  quality according 
to these authors must also encompass the culture of  the organization 
and its overall functioning. Therefore, quality should be seen from 
an organizational perspective, where there are complex networks of  
elements and relationships that interact with the environments in 
which the organization functions. 100

Although quality movements are now widespread in public 
organizations in many countries, there is debate about the limitations 
of  quality approaches when applied to public organizations. In the 
application of  quality management to the public sector, special 
attention must be given to an organization as a dependent element 
within its environment. The contingency of  an organization on its 
environment is a fundamental characteristic of  public organizations, 
because the achievement of  quality in a public organization is 
influenced by the legal framework and political context.101 According 
to Christensen, the central elements that differentiate public and 
private organizations are, first, that public organizations are bound 
by sets of  norms and values derived from laws and constitutions.102  
Democratic values, constitutional values, and the public interest must 
always be considered and prioritized in public organizations. Second, 
public organizations require their leaders to be more accountable to 
the citizens and constituents. Selection of  high-ranking officers or 

95 Colin Morgan and Stephen Murgatroyd, Total Quality Management in the 
Public Sector, (Buckingham: Open University Press, 1994), 9.

96 A. V. Feigenbaum, Total Quality Control (New York: McGraw-Hill, 1986).
97 P. Crosby, Quality is Free (New York: Mentor, 1979).
98 W. Edwards Deming, Out of  the Crisis (Cambridge, Mass: The Press 

Syndicate, 1986).
99 J. M. Juran, Juran on Planning for Quality (New York: Free Press, 1988).
100 Beckford, 1998, 163.
101 Cole and Scott, 2000, xv.
102 Tom Christensen, Per Leegreid, et al., Organization Theory and the Public 

Sector (London and New York: Routledge, 2007), 4.
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managers in public organization mostly depends on political decisions 
and is sometimes conducted by public election. Third, public 
organizations place more emphasis on the values of  transparency, 
openness, impartiality, predictability, and equal treatment. 

In an organization, different factors contribute to the success 
and failure of  quality management as a tool to improve quality. An 
understanding of  these factors is important for identifying problems 
that influence the quality of  a judicial organization. Beckford 
identifies five main types of  barrier to achieving quality:103 

• The first category is system and procedures, which constitute 
barriers to achieving quality, particularly for large organizations 
that operate in more or less bureaucratic processes with 
hierarchical systems involving many steps of  process, reports, 
and documents. Change can be difficult to achieve, and may 
encounter resistance from the organization, especially when 
procedures and practices have been frozen in time. 

• The second barrier, according to Beckford, is culture. Quality 
culture is a critical area in quality management, but changes 
in norms and value, as well as behavior in an organization, 
are among the most difficult aspects of  organizational change. 
Some aspects of  organizational culture include politics in the 
organization, differing perceptions among organization members 
about quality, and acknowledgement of  errors in the form of  
accountability. 

• The third barrier is organization design. Beckford mentions that 
organizational design is not only about organizational structure; 
it also includes interaction between units and information 
and management systems. Ideally, an organization should be 
designed in which quality is inherent within the process, product, 
and culture of  the organization. 

• The fourth is the management perspective, which includes the 
whole management ethos and its effect on quality. Achievement 

103 Beckford, 1998, 33.
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of  quality should be recognized by management as a problem; 
thus the appropriate focus for achieving quality needs to be 
determined. 

• The last barrier to quality, according to Beckford, is its cost, 
which includes direct and invisible costs. Direct costs are those 
that appear as a result of  non-achievement of  quality. Invisible 
costs may include dissatisfied customers who turn to alternative 
services, reworked costs, staff turnover, and unnecessary capital 
costs.

An organization should also be seen as a dependent element 
within its environment. The redefining of  the environment to one 
that influences changes in the internal structure and operation of  
an organization104 is fundamental to the characteristics of  quality 
management in public organization, in which legal and political 
frameworks have a major effect on quality achievement within the 
organization. While quality management stresses the importance 
of  the clarity and certainty of  the organization’s purpose, to ensure 
that quality management can be incorporated in every aspect of  the 
organization, the definition of  organizational goals, organizational 
structures, resources, and budgets for public organizations are 
greatly dependent upon political processes and constitutional 
arrangements.105 Control over the determination of  the goals, work 
processes, resources, and budgets of  a public organization cannot be 
fully determined by the organization. Many government agencies 
have multiple and sometimes conflicting goals.106  

In terms of  decision making and discretion, career managers 
are often dominated by upper level or external authority.107 It is 
likely that managers in public organizations have limited freedom 
and flexibility in decision making. Either they have to consult with a 
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higher authority, or must serve the interests of  a political authority. 
The level of  intervention depends on the strength or closeness of  the 
political authority to the organization.108 The model of  selection for 
the manager also has an influence on the independence of  managers 
in decision making. In many cases, the selection of  public sector 
managers involves an external authority such as the parliament or an 
independent council formed by the government.

Quality management has traditionally been associated with 
private organizations and is dominated by a focus on efficiency 
and output.109 However, quality management applied to public 
organizations needs to also focus on external factors such as politics, 
which have substantial influence on public organizations.110 The 
political environment must be carefully analyzed to understand how 
it can influence the decision-making process and its implementation 
in a public organization.111 The complexity and dynamics of  the 
political environment also contribute to the performance of  public 
organizations.  Kaboolian argues that the greater the complexity and 
diffraction of  the political environment, and the more the organization 
is exposed to its environment, the less likely it is that it will achieve 
stable performance.112 Therefore, the implementation of  quality 
management in a public organization that has high dependency on 
political processes might have a lower success rate than organizations 
that have greater independence. The more exposed is a public 
organization to the political environment, and the more complex and 
varied that environment, the more difficult it is for the organization 
to control quality and performance.113 The lack of  clarity and 
ambiguity of  the goal or purpose of  a public organizations affects the 
way organizations organize their priorities, allocate resources, and 
choose technologies to address problems.114 For example, goals such 
as “fighting poverty,” “protecting the environment,” and “realizing 
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justice” may be difficult to achieve because they are “too big” or “too 
hard” and might be challenging to translate to suit the needs of  a 
goal-oriented organization.115 

In research evaluating a judicial organization, it is important to 
identify areas that affect the performance of  the organization. Jackson 
identifies five elements, or “strategic contingents,” that influence 
an organization: goals, people, technical, managerial, and size.116  
Jackson explains that the goals of  an organization are influenced 
by the context in which the organization functions, the expectations 
of  managers and staff, and the demands of  stakeholders.117 The 
element of  ‘people’ is also a major influence in organizations because 
essentially the design of  an organization must consider the needs and 
capabilities of  its personnel.118 The management of  an organization 
can influence the form and design of  the organization via the 
implementation of  strategic decisions. The current research needs to 
consider the factor of  organization size, because of  the vast number 
of  courts under the Indonesian Supreme Court. The importance 
of  organizational size in the choice of  structure is also recognized 
by Jackson.119 The bigger the organization, the greater the need for 
delegation and decentralization of  authority and decision making, 
which may have consequences such as an increase in more structured 
activities.120 However, Pugh and Hickson argue that the choice of  
technology employed by an organization to perform its work also 
determines the form of  the organization regardless of  its size.121 

As explained above, it is clear that quality is determined not 
only by internal organization factors, but also by factors from the 
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external environment.122 This is particularly relevant to public 
organizations, which are strongly characterized by a dependence on 
the environment, particularly the social and political environment. 
Contingency factors include statutory precision, single or multi-
attribute problems, decision parameters, the cultural values promoted, 
patterns of  structure interdependence, implementation style, 
buffering of  technical core, variegation of  constituencies, resource 
dependency, and task environment.123 Wilson and Durant summarize 
factors that might contribute to difficulties in implementing quality 
management:124 

• The more ambiguous the laws/statutes
• The more multi-attribute the problems
• The denser (i.e. a greater number of) the goals involved
• The more turbulent the political environment
• The less buffered the activities targeted for change
• The more affected constituencies that are diverse, powerful, ill-

disposed to change, and predisposed to expend their resources in 
opposition

• The more publicness exhibited by the agency programs involved
• The less pooled, and more sequential or reciprocal pattern of  

functional or interagency interdependence required for TQM 
success. 

The above points summarized by Wilson and Durant are useful for 
understanding the challenges in implementing quality management, 
particularly in a country with an unstable government and political 
environment, such as Indonesia. Applying this approach to quality 
requires an understanding of  quality in the organizational context; 
consequently no uniform definition can be applied globally to all 
organizations.125 The success of  the quality approach depends on 
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the nature of  the organization’s environment, processes, and outputs, 
and the definition of  quality should be suitable for this context.126 

2.4.2  Quality Management and Judicial Administration

In terms of  judicial administration models, quality management 
provides an alternative to understanding organizational 
accountability. Quality management requires sufficient control 
over goals and translates these goals into planning, strategy, and 
resource management, which in the end will improve the quality of  
organization culture and court services. According to Fix-Fierro, the 
issue of  court management lies somewhere between the question 
of  how the central administration manages individual courts, and 
how each individual court is given enough autonomy to manage 
its own internal affairs. The European Commission for Efficiency 
of  Justice (CEPEJ) presents a model that describes the relationship 
between the supply and demand sides of  the judiciary. This model 
is then developed into a detailed checklist for promoting the quality 
of  justice.127 The supply side consists of  several areas. The first is the 
area of  “strategy and policy,” concerning all activities of  planning 
and regulating at a national, regional, or court level.128 The second is 
the component of  resources, not only personnel (judges, court staff, 
and management systems), but also financial resources.129 The last 
area of  the supply side is related to operation processes, which include 
all activities to prepare and finalize court decisions. The demand side 
highlights the importance of  a client-oriented perspective by inserting 
the elements of  access to justice and communication to court users 
and the public.130

126 Reeves & Bednar, 1994, 440.
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Another issue of  court administration, which is linked to 
the quality management issue of  efficiency, is the issue of  court 
resources. An ill-financed judiciary is unlikely to deliver quality 
decisions because it attracts less qualified people that will contribute 
to the inefficiency of  justice resulting from work overload or an 
inability to conduct its responsibilities.131 The demand for increased 
budgets is universal and has become a ubiquitous demand of  public 
organizations, including judiciaries, worldwide. Although it is true 
that an insufficiently resourced judiciary cannot function properly, 
additional resources and budgets are not without consequences if  
they are misspent. The demand for additional resources and budgets 
also comes with a demand for control over these resources as part of  
the effort to increase the independence of  the judiciary. At this point, 
accountability becomes of  the utmost importance, to ensure that 
court resources are administered and managed through a transparent 
and accountable governance process. Further, the more resources 
that are needed, the higher the demand for accountability in the use 
of  public (taxpayer) money. For this reason, quality standards and 
tools to evaluate quality performance are developed in the judiciary 
in various countries including Singapore, the Netherlands, Spain, 
and the US.

The administration of  a judicial budget is closely related to the 
issues of  autonomy and control because it determines the way the 
budget is distributed or delegated to court offices, and thus shapes 
the relationship between the central administrator and individual 
courts. Three models of  administrative arrangement relate to the 
influence of  the mechanism between central control authority and 
the courts:132  

1. Central management refers to a tight central management 
control with limited delegation of  authority. Central control 
can be attributed to the authority of  the executive, judiciary, or 
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a mixed model by interface units or organizations such as the 
council of  the judiciary. This model places an enormous burden 
on the central administrator, which must manage each of  the 
courts; therefore, standardization and generalization are needed 
to lessen the managerial burden. There is limited flexibility and 
autonomy on the budgets and resources given to local courts. The 
rigidity in budgets and resources makes it almost impossible for 
local courts to re-direct or re-assign resources if  improvements 
are needed. This model creates disincentives for individual court 
accountability. 

2. Delegated management refers to systems in which the central 
authority delegates some of  its responsibilities to local levels. 
Local representatives answer to the central authority. This model 
is not too different from the first model, although there is a more 
even distribution of  work. 

3. Integral court management is where each court is responsible for 
its own budget, particularly lower-level courts. This model requires 
a court to have a manager or chief  judge who understands and is 
skilled in the managerial aspects of  the court. Giving autonomy 
to local courts to manage their own budgets also promotes 
innovative development and greater accountability. The 
integrated model emerged in Western Europe after the judiciary 
was given autonomy to manage its own budget and resources. 
This emerging trend is identified in the CEPEJ study conducted 
by Berthier and Paulia,133 although it should be noted that some 
courts in Latin America have enjoyed this kind of  autonomy for 
decades.134 An appropriate balance must be found between a 
centralized administration and a decentralized organization, so 
that effective coordination can be established and the local court 
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can enjoy the requisite level of  autonomy needed to operate 
sufficiently and satisfactorily.135  

Contini and Mohr argue that accountability cannot be limited to 
productivity and efficiency, but should include the complex values of  
public organizations from a democratic perspective, including legality, 
equality, independence, and impartiality. Further, both types of  value 
need to be considered to ensure that a modern court organization 
is able to provide justice, and at the same time deliver effective and 
efficient court services, which are part of  justice itself. Therefore, it 
is appropriate that any criteria to be applied should acknowledge 
traditional forms of  court legitimacy as well as emerging forms of  
accountability.136 

2.4.3.  The Tension Between Quality Management and  
 the Independence of the Judiciary

Reform movements in court management have triggered many 
efforts to introduce various kinds of  management and evaluation 
tools,137 and consequently have triggered a range of  studies on 
quality management in court organization. The increasing number 
of  cases—which contributes to the expansion of  court organization 
on one hand and the need for court organization to be more efficient 
as a response to economic crises on the other—makes the quality 
management approach even more important. Tools and methods 
developed to analyze and improve court performance offer a way 
to introduce the question of  the quality of  justice. Performance 
is usually defined as the difference between a goal (or a standard) 
and the actual result reached by an individual (judge, clerk, court 
administrator), an organization (a court), or by the justice system as 
a whole. The quality of  justice, therefore, can be understood and 
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improved by confronting the performance of  a subject court or 
of  a judiciary with benchmarks, standards, or goals established by 
some legitimate authority. However, it is not easy to determine the 
definition of  quality of  justice, let alone to assess and measure. If  
we consider the organizational transformation of  the judiciary, we 
can also appreciate the growing need to measure the quality of  the 
judiciary, from the perspective of  court decisions as the product of  
judges, to that of  organizational performance. 

Further, organizational measures may influence the way judges 
perform their functions. Traditionally, lawyers and legal experts 
define quality in terms of  the content of  court decisions, including 
the presentation of  legal facts, relevant laws and doctrines, and 
legal reasoning.138 The assessment of  court decisions is usually 
part of  the individual performance evaluation of  a judge. In other 
ways, individual accountability is the primary form of  judicial 
accountability. However, there have been more and more efforts 
to include the accountability of  an organization as part of  judicial 
accountability. At this point, the debate regarding how to balance 
legal principles and the quality management approach enters.

The increase in the use of  quality management approaches by 
the judiciary has also increased awareness of  the importance of  the 
judiciary for the economic success of  a country by strengthening the 
rule of  law. The quality management approach tends to focus heavily 
on the problem of  judicial resources.139 To promote responsiveness 
and to improve public services, a judicial system has to be able to 
resolve cases effectively and within a reasonable timeframe.140 
The judiciary is called upon to be more efficient and to increase 
productivity in dealing with cases, yet at the same time judges argue 
that too much focus on efficiency and productivity can jeopardize 
the quality of  their judgments and their independence. A conflicting 
situation arises when a judge is rewarded on the grounds of  the 
number of  court decisions produced, rather than on the quality of  

138 Hammergren, 2014, 106.
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their legal reasoning; in other words, time limitations to improve 
productivity can often result in decreases in the quality of  decisions 
because judges are afforded less time to decide a case.

The issue of  tension between quality management and how it 
affects the functions of  judges and the internal functioning of  court 
organizations cannot be separated from the relationship between the 
judiciary and the central court administrator. The dependence of  a 
court on the central authority, whether a ministry of  justice or judicial 
council, depends on how much the court administrators are involved 
in the development of  policymaking within the court’s internal 
organization.141 Langbroek identifies two issues of  independence 
in this respect. First, to what extent will judges commit to following 
the policies of  case management, or other policies related to judicial 
decision making issued by the court administrator? Second, how 
may the administrative process of  organizing accountability, which 
is aimed at improving court efficiency and enhancing public services, 
actually affect judicial decision making? Loth mentions the opinion of  
critics that the Council for the Judiciary in the Netherlands, although 
aimed at strengthening judicial independence from the executive, 
also makes the judiciary more vulnerable to political influence.142  
Further, critics claim that the governance of  the council decreases the 
autonomy of  the managing boards of  individual courts, which affects 
the independence of  courts and individual judges.143 These two 
issues touch upon an important judicial governance issue concerning 
the extent to which organizational arrangements that promote the 
efficiency and effectiveness of  court organizations may also influence 
the independence of  the judiciary.144 

Another issue related to quality management in the judiciary, 
resulting from the growing complexity of  court organization and 
the transformation of  judicial organizations, is the development 
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of  the forms of  and demands for judicial accountability. Judicial 
accountability is transformed from individual accountability to 
organizational accountability,145 where judges are seen as part of  an 
organization. Judges are no longer seen merely as decision makers, 
but also as managers who are responsible for the use of  resources and 
accountable for their performance in providing public services.146 In 
many civil law countries, the aspects of  evaluation, promotion, and 
assignment of  tasks are significant in defining judicial character—
to the extent that judges are performing managerial roles in such 
matters, which creates a hierarchy among them.147 In terms of  
internal authority, this kind of  managerialism not only provides for 
the participation of  judges, but may also affect judicial independence 
from internal influence. Hierarchical patterns may result in attempts 
by judges to influence other judges, by abusing the authority and 
hierarchical control exercised by the court president or senior 
judges with respect to evaluation, promotion, discipline, and case 
management.148 

N 

2.5  Formulation of the Evaluation Framework  
for the One Roof System 

In earlier paragraphs, the various aspects of  judicial governance 
were outlined, in particular from the perspectives of  judicial 
independence and quality management,. In the following paragraphs, 
a general framework for the evaluation of  the one roof  system in 
Indonesia is designed. The framework is based on the objectives of  
the one roof  system and how they have been addressed, through 
different aspects of  the governance arrangements under the one roof  
system. As mentioned by Contini and Carnevali, one way to analyze 
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the quality of  justice is to measure the performance of  the judiciary 
with standards, goals, or benchmarks established by some legitimate 
authority.149 Performance can be generally defined as the extent 
to which a goal or a standard has been reached by an individual 
(judge, clerk, court administrator), an organization (a court), or by 
the justice system as a whole.150 Therefore, to be able to evaluate the 
implementation of  the one roof  system, one must understand the 
objectives that provide the direction of  the system and the features 
that sustain the idea of  the one roof  system as a model of  judicial 
administration. 

The evaluation instrument for this research is based on the 
general aspects or elements of  a judicial governance model. The 
approach used to develop an evaluation framework, by identifying 
the aspects or elements of  the evaluation object, and an inventory 
of  arguments for and against the one roof  system, is inspired by the 
approach taken by Anthony Hol and Marc Loth in their research on 
the necessity for specialization in the judiciary.151 A similar approach 
is used by Berkson and Carbon in exploring the concept and 
evaluation of  court unification in the US, by presenting a working 
definition and summarizing the arguments for and against it.152 From 
the earlier discussion about the characteristics of  judicial governance 
models, it can be concluded that there are four main aspects that 
contribute to the successful implementation of  certain governance 
models. The first three aspects, namely the administration of  judges, 
resource administration (including the budget), and organizational 
arrangements, are the core elements of  judicial administration 
functions. However, the discussion on judicial governance and court 
organization revealed another important aspect that contributes to 
the functioning of  a judicial governance model, namely the context. 
Similar to other public organizations, courts as public organizations 

149 Contini and Carnevali, 2010, 2–3.
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are bound by the legal frameworks and political conditions that 
surround their operations. Judicial governance is also influenced by 
interactions and relationships with other organizations, which include 
other branches of  government. Therefore, it is necessary to consider 
context as one factor that contributes to the success or failure of  a 
judicial governance model in realizing its goals.

Given these considerations, the evaluation framework here 
is based on assessment of  the achievement of  the objectives of  
the one roof  system, which is explained for each aspect, namely 
the administration of  judges, the administration of  budgets, other 
organizational arrangements, and the context. The model is shown 
in Figure 1.

Figure 1: Model of  the evaluation framework

In the section 2.3 and 2.4, the extent to which the perspectives 
of  quality management and judicial independence influence judicial 
governance and court organization were discussed. In each aspect 
of  the evaluation, relevant issues are discussed and analyzed from 
both perspectives. The one roof  system is believed to provide 
greater independence for the judiciary in regards to the way it 
participates in, and manages judicial administration. Using this 
framework, an evaluation of  the one roof  system is conducted to 
understand the extent to which the objectives of  the system have 
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been realized. Overall, analysis of  the development of  the one roof  
system is expected to identify the effect of  the design of  governance 
management and organizational arrangements on the way these 
two principles influence the functioning of  the judiciary and the 
realization of  the system’s objectives. 

However, before this evaluation framework can be operationalized, 
it needs to be contextualized for the Indonesian setting. 
Operationalization of  the framework includes the identification of  the 
objectives of  the one roof  system and the arguments for and against 
the one roof  system in each of  the evaluation’s aspects. To identify 
the objectives and relevant discussions surrounding the introduction 
of  the one roof  system, a historical overview and mapping of  the 
Indonesian constitutional and legal framework are provided. The 
arguments for and against the one roof  system are also identified 
based on discussions recorded prior to the establishment of  the one 
roof  system. The contextualization of  the evaluation framework is 
elaborated in the next chapter.

N
In this chapter, the judicial governance paradigm from the 

perspective of  independence and quality management has been 
mapped out. The theoretical perspectives elaborated in this chapter 
are later used to understand the one roof  system in Indonesia as one 
model of  judicial governance, and the extent to which the principle 
of  the independence of  the judiciary and quality management are 
implemented within the system. This chapter has also resulted in an 
evaluation model for use in the evaluation of  the one roof  system. 
However, this evaluation model needs to be contextualized. In the 
next chapter, the historical and legal framework are mapped out to 
understand the development of  the idea of  the one roof  system, the 
motives underlying it, and finally its objectives. Further, arguments 
for and against the one roof  system are advanced to identify potential 
issues facing the one roof  system and to evaluate the implementation 
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of  the one roof  system. By completing the framework formulated 
above with the objectives and arguments for and against the one 
roof  system, the framework can then be brought into context as an 
instrument for evaluation of  the one roof  system in Indonesia. 
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Historically, the Indonesian Supreme Court has been plagued 
with fundamental problems of  judicial independence, caused by many 
years of  government intervention under different regimes. Over the 
past 30 years, until the one roof  system was finally realized, judges, 
legal scholars, and legal practitioners have advocated for a one roof  
system as a way to overcome this problem. This chapter is dedicated, 
among other things, to investigating the historical background of  
the one roof  system, to provide a foundation for understanding the 
context of  the one roof  system and the challenges it currently faces. 
This historical elaboration also leads to the identification of  the 
objectives and motives for adopting the one roof  system.

In addition to the historical background enabling evaluation of  
implementation of  the one roof  system—with regards to whether the 
objectives have been met, what the challenges are, and what should be 
improved—a clear understanding of  the organizational arrangements 
of  the system is important. Information about its organizational 
design provides the context and basis for understanding its practice. 

Both the historical background and organizational arrangements 
contribute to the contextualization of  the evaluation framework 
introduced at the end of  Chapter 2. In this chapter, the general 
evaluation framework is complemented by a more definitive goal of  
the one roof  system derived from an understanding of  its motives 
and legal framework, and the elements of  the system.

N
3.1  The Background: The Struggles of the Indonesian 

Judiciary Under Different Regimes 

The historical overview in this chapter is not only intended to 
provide the context for the implementation of  the one roof  system; 
it can also trace the development of  the idea for the one roof  system 
and provide an important basis for understanding the factors that 
drove the decision to transfer responsibility for court administration to 
the Supreme Court. Three important stages of  judicial development 
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influenced the establishment of  the one roof  system and need to 
be discussed in this section: 1/ the judiciary in the early stages of  
Indonesia’s independence and during the administration of  a Guided 
Democracy (Demokrasi Terpimpin) government; 2/ the struggles of  
the judiciary under the New Order (Orde Baru) government; and 
3/ the dynamics and discourse in the early Reformation era in 1998 
when the one roof  system was first enacted. 

3.1.1 Judicial Organization Post-Independence: The 
Creation of a “Guided Judiciary”

To understand the development of  the idea and the practice of  
the one roof  system in the Indonesian judiciary, it is necessary to first 
become familiar with judicial organization in Indonesia, including 
its initial transformation and background. This section provides a 
description of  the initial struggles of  the Indonesian judiciary in a 
newly independent country; the historical background to the changes; 
and the transformation of  the Indonesian judicial organization in the 
early period of  the independence of  Indonesia in 1945. 

The current organization of  the judiciary is a result of  the 
struggles of  the judiciary under different regimes, as a process that 
runs parallel to the struggles of  Indonesia as an independent nation. 
Since Indonesia’s independence in 1945, its judicial organization 
has experienced significant changes. However, the Dutch colonial 
legacy cannot be ignored in the development of  judicial organization 
following independence. In the revolutionary period, the judicial 
organizational structure was diverse and characterized by divisions 
between the judicial organization for Europeans and native 
Indonesians. The European court organization applied the laws 
of  civil and criminal procedure, which corresponded to the laws 
applicable in the Netherlands and operated via small claims and 
misdemeanors courts (residentiegerechten), first instance courts (raad 
van justitie), and the colonial Supreme Court (Hooggerechtshof) at the 
top of  the pyramid.1 The special court organization for native 

1 Sebastiaan Pompe, A Study of  Institutional Collapse, [Ithaca, New York: 
Cornel Southeast Asia Program, 2005, 28. 
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Indonesians, however, was more diverse and consisted of  two main 
organizations: government courts and indigenous law, or adat, courts. 
The government court organization applied civil and criminal laws 
applicable to native Indonesians, which were the Herziene Indonesisch 
Reglement for Indonesian people living in Java, and Rechtsregelement 
Buitengewesten for Indonesian people living outside Java.2 The other 
court organizations applicable to native Indonesians were adat courts 
in several regions—known by various names including the majelis in 
Manado, kerapatan in Kalimantan, and mahkamat in Riau—as well 
as courts in certain so-called self-governing (swapradja) areas.3 

Following the independence of  Indonesia on 17 August 1945, 
the various court organizations were unified. The Hooggerechtshof  
was adapted to become the Supreme Court of  the Republic of  
Indonesia, called the Mahkamah Agung. The first legislation 
regulating the judiciary in Indonesia was enacted in 1947 as Law 
No. 7/1947 on the Structure of  the Supreme Court and the Attorney General’s 
Office. The organization of  the Supreme Court according to this law 
was simple and consisted of  one chief  justice, one vice chief  justice, 
several members and one registrar, who were all appointed and 
dismissed by the president.4 As Indonesia was a newly independent 
country, the number of  justices at the Supreme Court was small—
only nine. The Supreme Court as the highest court of  the land was 
granted the authority to supervise the conduct and duties of  the 
courts and the judges; to be able to so do the Supreme Court was 
entitled to issue warnings and instructions to the lower courts and 
judges, by individual letter or collectively through circular letters.5 
The provisions that granted the Supreme Court supervisory power 
over the lower courts were maintained in subsequent laws, up to the 
present day.

2 Pompe, 2005, 28.
3 Pompe, 2005, 28.
4 Article 1(1), Law No. 17/1947 on Structure of  the Supreme Court and the Attorney 

General’s Office.
5 Article 2 (1), (2), and (3), Law No. 7/1947 on the Power Structure of  the Supreme 

Court and the Attorney General’s Office.
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In the early years of  independence, the spirit of  nationalism was 
strong and there were great efforts to promulgate the national law 
throughout Indonesia. The Parliamentary Democracy era from 1950 
to 1959 was an era of  political mobilization of  the judiciary. The 
spirit of  nationalism and efforts to unify laws under the umbrella of  a 
national law were the main motivating factors in the simplification and 
unification of  court organization. Law No. 23/1947 Law No. 23/1947 
on the Abolition of  Royal Court in Java and Sumatera, Law No. 19/1948 on 
the Organization and Power of  the Judiciary, and Emergency Law No. 1/1951 
gradually abolished all the adat indigenous courts in Indonesia as well 
as the courts in self-governing areas (zelfbestuursrechtspraak).6 In 1964, 
Law No. 19/1964 on the Basic Principles of  the Judiciary was enacted as 
a replacement to Emergency Law No. 1/1951. The 1964 law clearly 
stated that the only court system acknowledged by the state was the 
national court system,7 which officially abolished all the indigenous 
courts under various adat laws. The Elucidation of  Law No. 19/1964 
stated: 

It is affirmed that the judiciary is the judiciary of the State. Therefore 

there is no place for customary or adat courts. If the courts are still 

existing, then as soon as possible they will be abolished, as it has been 

gradually done.

The law also mentioned for the first time the spheres of  court 
jurisdiction: the Islamic, military, administrative, and general courts.8 
The controversial aspect of  this law was the question of  whether 
the president was allowed to intervene in the judicial process in 
the name of  public interest.9 Law No. 14/1970 on The Judicial Power 

6 Article 1, Law No. 23/1947 on the Abolition of  Royal Court in Java and Sumatera 
was the first law that abolished the indigenous law courts; eventually the process was 
completed in 1960.

7 Article 1, Law No. 19/1964 on the Basic Principles of  the Judiciary.
8 Elucidation of  Law No. 23/1947 mentioned four types of  court: Islamic, 

military, administrative, and general.
9 Article 19, Law No. 19/1964 stated: “For the interest of  revolution, dignity 

of  the country and the nation or the urgent interests of  the people, president can 
be involved or intervene in court matters (Demi kepentingan revolusi, kehormatan Negara 
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completed the unification process and the simplification of  the court 
organization into one national court system.10  

Since the establishment of  Law No. 7/1947 on the Structure of  
the Supreme Court and the Attorney General’s Office, and subsequent laws, 
there were indications that the government intended to strengthen 
its power, including by taking control of  the judiciary. Beginning in 
1959, in the so-called Guided Democracy period, the government’s 
intention to abolish the separation of  powers and co-opt the judiciary 
was realized. Law No. 19/1964 on the Basic Principles of  the Judiciary 
made it clear that the role of  judges, according to the statutory 
wording, was as an “instrument of  revolution,” which meant that 
a judge was an extension of  the state’s interest in fulfilling the goals 
of  the revolution.11 Governmental control over the judiciary was 
further legitimized by Law No. 13/1965 on the Judiciary under the General 
Jurisdiction and the Supreme Court. This law not only reinforced the role 
of  judges as an instrument of  the revolution, but also blatantly stated 
that, “the principle that judges shall be impartial, independent from 
any individual or institutions interference can no longer be upheld 
and has been buried,” and that:

In this law, firmly and for the umpteenth time, it was intended that we 

had thrown away the Trias Politica, because it was not in accordance 

with the Indonesian revolution, Pancasila and Manipol/Usdek12 and its 

implementation guidelines.13  

dan Bangsa atau kepentingan masyarakat yang sangat mendesak, Presiden dapat turut atau campur 
tangan dalam soal-soal pengadilan).”

10 Article 3 (1), Law No. 14/1970 on the Judicial Power.
11 Article 20, Law No. 19/1964 mentioned that a judge as a tool of  the 

Revolution must explore, follow, and understand living legal values by integrating 
into society to truly realize their legal function as a guardian (Hakim sebagai alat Revolusi 
wajib menggali, mengikuti dan memahami nilai-nilai hukum yang hidup dengan mengintegrasikan 
dari dalam masyarakat guna benar-benar mewujudkan fungsi hukum sebagai pengayoman).

12 Pancasila is the state core ideology and the Manipol/USDEK is an 
abbreviation for Political Manifesto/1945 Constitution.

13 Elucidation of  Law No. 13/1965 on the Judiciary under the General Jurisdiction 
and the Supreme Court.
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This was a strong message that the government intended to 
abolish the institutional independence of  the judiciary, by legitimizing 
the power of  the government and the president of  the country to 
influence judges and the court process in the name of  state interests. 
Taking into account the intention of  lawmakers reflected in the laws 
enacted since independence, it is clear that the judiciary was never 
intended to be independent. Further, the provisions for the judicial 
structure that positioned the Supreme Court as the highest court 
of  the land, followed by the powers granted to the Supreme Court 
to supervise the lower courts and judges, were never intended to 
strengthen the judiciary. Rather they were used as the instrument 
of  the government to maintain control over the courts through 
the Supreme Court as the highest court of  the land.14 The pivotal 
position of  the Supreme Court in the judicial structure allowed the 
government to maintain what Pompe called the “guided judiciary.”15 

Despite its notoriety for its negative aspects, it was Law No 
19/1964 and its implementing law (Law No. 13/1965) that first 
outlined the organization of  the judiciary in a more comprehensive 
way and introduced principles of  judicial procedures that have lasted 
in the Indonesian judiciary until the present day.16 Further, the first 
efforts to expand court organization emerged under Law No. 13/1965. 
Under this law, the formation of  the Supreme Court leadership was 
expanded into hierarchical layers headed up by a chief  justice and vice 
chief  justice, and chambers were introduced, which were chaired by 
a deputy chief  justice under the coordination of  the chief  justice and 
vice chief  justice. However, this arrangement was not immediately 
implemented because the number of  justices at that moment was still 
only nine; therefore the hierarchical divisions as stipulated in the law 
were never put into effect. Law No. 19/1964 also clearly stipulated 
the dual court administration system, whereby the organization, 
administration, and budgeting of  the courts were controlled by the 

14 Pompe, 2005, 184.
15 Pompe, 2005, 184.
16 The principles included the importance of  simple, low-cost, speedy 

adjudication; presumption of  innocence; and an open trial. These principles 
continue to be the core principles stated in law.
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government in accordance with the various applicable jurisdictions, 
namely the Department of  Justice, the Department of  Religious 
Affairs, and the Department of  Defense.17  

Law No. 13/1965 also introduced the principle that each district 
should have its own district court as a first instance court, and each 
province should have its own appellate court.18 The implementation 
of  this principle has had a long-lasting effect, and is still reflected 
in the way the judiciary is organized and administered today. This 
arrangement remains effective in the hierarchical arrangement of  the 
general and Islamic courts’ jurisdictions. This principle also continues 
to be used as guidance for the establishment of  new courts following 
the increased number of  districts and provinces in Indonesia under 
the decentralization policy mandated by the Decision of  the People’s 
Deliberative Assembly No. XV/1998 on the Implementation of  Decentralization, 
Arrangement, Distribution and Utilization of  National Resources, at the outset 
of  the Reformation era.

Regardless of  the many laws enacted after independence and 
amended by different regimes, the judicial organization, with the 
Supreme Court positioned at the top of  pyramid (see Figure 2), has 
in general remained the same up to the present.19  

17 Article 7 (3), Law No. 19/1964.
18 Article 25 and Article 33, Law No. 13/1965.
19 The most fundamental change was the formation of  the Constitutional 

Court by the Third Amendment of  the 1945 Constitution introduced in August 2002.
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Figure 2: Indonesian judicial organization 
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I next discuss the struggle of  judges for judicial autonomy as 
a result of  pressure and control over the judiciary under Guided 
Democracy. The struggle of  judges for judicial autonomy is the core 
driver of  the idea of  separating the administration of  the courts from 
the executive, which later crystalized into the idea of  the one roof  
system.

In the early years of  independence, the economic conditions 
in Indonesia deteriorated. Not only did the judicial organization 
suffer from poor conditions, but its prospects were worsened by 
government proposals in the early 1950s to reduce judges’ salaries, 
to a level lower than that of  other government officials, including 
public prosecutors—making the salary problem a matter of  principle 
for judges.20 The political marginalization of  the judiciary, combined 
with the salary issue, made judges realize that they would need to 
fight for their status and position. In 1956, judges from courts all over 
the country (except the Supreme Court) went on strike and refused 

20 Pompe, 2005, 45.
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to examine cases.21 The judges not only demanded better guarantees 
of  wellbeing from the state; more than that they wanted to show the 
public the importance of  the judge’s position in society and in the 
Constitution. The strike was a reflection of  their disappointment 
with the marginalization of  the judiciary. 

In 1956 a group of  judges—including two from the Supreme 
Court, one being Chief  Justice Wirjono Prodjodikoro himself—
proposed a concept for judicial organization and judicial power 
to be included in the Constitution.22 The concept incorporated 
arrangements for the institutional independence of  a judicial 
organization led and managed by the Supreme Court.23 The judges 
also touched on the fundamental principle of  the separation of  
powers by aiming for judicial self-management, and demanded 
authority for constitutional review to gain a stronger position against 
the parliament. These can be regarded as radical ideas, because 
even the Dutch judiciary, revered by most Indonesian judges and 
legal scholars, has never implemented such concepts. Although 
these concepts were discussed and supported by the Constitutional 
Assembly,24 the assembly was swept away by political turmoil before 
completing its duties, and the ideas of  the judges sunk with that ship.25 

The abolition of  the separation of  powers by Law No. 19/1964 
and Law No. 13/1965 under Guided Democracy succeeded in making 
the judiciary powerless and judges subject to direct political pressure. 

21 Lev, 1990, 53; Pompe, 2005, 51.
22 Lev, 1990, 53; Pompe, 2005, 51.
23 “Saran-saran untuk Konstituante tentang Tempat Pengadilan dan 

Ketatanegaraan”, Hukum 5-6, 2 March 1956, 1.
24 The Constitutional Assembly, or Majelis Konstituante, was formed in 

1955 to create a new constitution for Indonesia to replace the 1950 Constitution. 
However, until 1959, the assembly was not able to form a new constitution and 
most members of  the assembly voted for the re-enactment of  the 1945 Constitution. 
President Sukarno cut short the constitutional debate and imposed martial law in 
1957 and the 1945 Constitution (UUD 1945) was again enacted, by a presidential 
decree in 1959.

25 Lev, 1990, 54.
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However, a small number of  judges opposed this and refused to be 
dictated to by the government.26 As Lev points out:

The principles of judicial independence and separation of powers—

the Trias Politica, revered by lawyers and jeered by Sukarno—in which 

judges found a measure of significance went against the grain of 

Guided Democracy’s emphasis on unity built around the central figure 

of Sukarno himself.27  

The Guided Democracy under President Sukarno was torn 
down in 1966, which marked the beginning of  the New Order under 
the leadership of  President Soeharto, a military general. At the early 
establishment of  the New Order, political discussions seemed to be 
geared toward the promising direction of  strengthening the rule of  
law. The traumatic experience of  judges caused by the abuse of  the 
authorities under the regime of  the Guided Democracy had fueled 
debate on legal principles, such as the Trias Politica, the guarantee 
of  rights, and checks and balances between the executive and the 
judicative in the early years of  the New Order government.28 Separate 
meetings organized by the Indonesian Judges Association (Ikatan 
Hakim Indonesia or IKAHI) called for judicial autonomy from the 
influence of  the executive by proposing a separation of  the court 
administration from the Department of  Justice.29 In November 1966, 
a conference led by the Supreme Court involving chief  judges of  the 
district and high courts was conducted to discuss arrangements for 
the organization of  the judiciary.30 Once again, the idea of  having the 
Supreme Court managing court budgets and personnel, separately 
from the government, was introduced. The conference issued a 
statement, one of  the points of  which was the demand that judicial 

26 Lev, 1990, 363.
27 Lev, 2000, 226.
28 Lev, 1990, 366.
29 In May 1966, an Indonesian Judges Association (Ikatan Hakim Indonesia 

or IKAHI) meeting was held in Semarang to discuss the role and place of  the 
judiciary under the 1945 Constitution. The main concern of  IKAHI at the meeting 
was to separate court administration from the Department of  Justice (Pompe, 2005).

30 Lev, 1990, 367.



93chapter i i i :  The Historical Background and The Organizational   | 
            Framework of the One Roof System 

management, organization, and finances must be placed under the 
control of  the Supreme Court and not under that of  the Department 
of  Justice.31 

The New Order government, although not openly rejecting 
the idea of  an independent judiciary, had different ideas about the 
independence of  the judiciary proposed by the judges, and refused 
to relinquish the court administration authority to the Supreme 
Court.32 Supporters of  the idea also had different expectations. Some 
supporters coming primarily from outside the government, such as 
groups of  advocates, believed that strengthening the institutional 
independence of  the judiciary by allowing the Supreme Court to 
manage court resources posed the risk of  strengthening the position 
of  the judicative branch at the expense of  the executive.33 Some 
judges thought that separation from the government was closely 
tied to the effort to uphold the status of  the judiciary against the 
government.34 Moreover, there was internal conflict among judges. 
Some, including the Supreme Court’s leadership, doubted the wisdom 
of  judicial autonomy; others were government loyalists, which was 
almost unavoidable in the midst of  strong executive domination of  
the judiciary.35  

These intense debates occurred during the preparation of  a 
draft law on the judiciary as a replacement for Law No. 19/1964 
and Law No. 13/1965, which had been enacted during the Guided 
Democracy regime. The fundamental differences between the judges 
and the government over the role and position of  the courts was 

31 Lev, 1990, 367.
32 Lev, 1990, 369; Pompe, 2005, 103–4.
33 Lev, 1990, 369; Pompe, 2005, 103–4.
34 Lev, 1990, 369; Pompe, 2005, 103–4.
35 Pompe (2005) mentions that the internal conflict in the Judge’s Association 

was partly the result of  government interference. As the New Order government 
rolled out the OPSUS (Operasi Khusus, special operation), one of  the most pervasive 
secret operations during 1965–70 and operated by the military government under 
Soeharto, some judges, including Chief  Justice Asikin Kusuma Atmadja himself, 
openly mentioned their OPSUS ties. Other judges refused to cooperate. In the 
period 1966–68, OPSUS focused its attention on legal institutions and intended to 
once again co-opt judges and prevent the development of  an independent judiciary.
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the central issue in 1968–70 debates during preparation of  the Bill 
on Basic Principles of  the Judiciary. While judges and the IKAHI 
deemed that the principle of  Trias Politica was under threat and 
thus that a firm separation between the judiciary and the executive 
needed to be enforced;36 Minister of  Justice Seno Adji responded 
that administrative function and supervision of  the judiciary by 
the executive (i.e. the Department of  Justice)—rather than a firm 
separation of  power—was needed to foster cooperation between 
institutions.37 

Realizing that the differences between the judges and the 
government would be difficult to resolve, judges began to make a 
compromise between their interest and that of  the government. One 
of  the strategies proposed by IKAHI was for a separate Directorate 
General (DG) for court administration within the Department of  
Justice, which would be led by a judge director general. The IKAHI 
viewed this as an intermediate step toward complete separation from 
the department.38 Moreover they expected a natural alliance would 
be formed between the directorate and the judiciary, considering 
the judicial background that the director general would have.39 
The intermediate step proposed by the judiciary paved the way for 
the discussion of  the draft law, which was latter enacted as Law No. 
14/1970 on the Judicial Power.

The intermediate step taken by the judiciary was reflected 
in Law No. 14/1970. The law acknowledged the independence of  
the judiciary, which contradicted prior legislation that allowed 
government intervention in the judiciary, but did not provide judicial 
autonomy in the form requested by the judges:

The independent judiciary is based on an understanding within which 

the judiciary is free from interference by other state authorities, and 

36 Lev, 1990, 369.
37 Lev, 1990, 369; Pompe, 2005, 144.
38 Pompe, 2005, 107.
39 Pompe, 2005, 107.
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free from any force, directives, or recommendation coming from extra 

judiciary parties, except in matters permitted by law.40  

In terms of  judicial autonomy, the law favored the government 
by maintaining its control over court administration, as stated in 
Article 11: “The courts as mentioned in Article 10 (1)41 are under the 
organizational, administrative and financial authority of  the relevant 
Department.”42  

By abolishing the provisions that allowed government intervention 
in the judiciary, and guaranteed institutional independence of  the 
judiciary, and by maintaining the powers of  court administration 
with relevant departments, the law confirmed the role of  the judiciary 
in accordance with the tradition of  the separation of  powers. 
Although the law was regulated in a way that conformed to the 
strict separation of  powers between the executive and the judiciary, 
from the perspective of  many judges, the arrangement also marked 
defeat in their struggle to protect their position and status against the 
government. 

3.1.2  The Marginalization of the Judiciary Under the  
 New Order Government

After the 1970 defeat of  the judges in their struggle for judicial 
autonomy, the judiciary entered a status quo under the New Order 
regime. Despite the guarantee of  independence of  the judiciary 
written into Law No. 14/1970, and the compromise strategy 
adopted by the Supreme Court, infringement of  the principles of  
an independent judiciary continued under the New Order regime. 
The new law’s acknowledgement of  this principle was only textual 
and the reality was far from what the law was intended to assure. 
After the enactment of  Law No. 14/1970, government intervention 
in the courts increased. This was a consequence of  the strengthening 
of  the domination of  the New Order government over the other 

40 Elucidation of  Article 1, Law No. 14/1970.
41 Referring to all four court jurisdictions.
42 Article 11, Law No. 14/1970.
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constitutional powers. One of  the important factors that drove the 
enactment of  the one roof  system was the marginalization of  the 
judiciary under the New Order government. Between 1974 and 1998, 
government intervention in decision making regarding the judicial 
administration of  budgets and personnel management, particularly 
judge management, increased significantly. This section elaborates 
on the various measures used by the executive to marginalize the 
judiciary, and their political context.

As in many other countries, the Indonesian judiciary was 
subject to a dual system of  court administration. However, in its 
implementation the system was used by the government to legitimize 
its intervention in judicial matters. The judiciary had the power to 
hear cases in accordance with the law and the Constitution, and 
to supervise courts; while government departments had the power 
to manage court organization, administration; and finances. This 
is consider a “dualism” in judicial power.43 Justice Paulus Effendi 
Lotulung of  the Supreme Court, in a 1999 speech, mentioned that the 
existence of  two institutions that both had authority to supervise the 
courts was considered an obstacle to the creation of  an independent 
judiciary.44  

The intervention of  the government in the judiciary was 
conducted through both budget policy and personnel policy. From 
its independence until the era of  the New Order, Indonesia was in 
a poor economic situation. This had a direct effect on the judiciary, 
and was worsened by the unwillingness of  the government to 
prioritize or resolve problems in the interests of  the judiciary. Not 
only were the salaries and allowances received by judges low in 
relation to their responsibility;45 the minimum operational budgets 

43 Lembaga Kajian dan Advokasi Independensi Peradilan and Konsorsium 
Reformasi Hukum Nasional, 1999, 34.

44 Paulus Efendi Lotulung, “Mencari Format Peradilan yang Mandiri, Bersih 
dan Profesional”, Jakarta: Seminar KRHN, 11¬–12 January 1999.

45 According to Government Regulation (Peraturan Pemerintah or PP) No. 33/1994 
on the Salary of  Judges and Presidential Decision (Keputusan Presiden or KEPPRES) 
No. 10/1995 on Judges’ Allowance, the take-home pay of  a judge in their first year, 
consisting of  both salary and allowance was Rp 510,000 (equal to 170 USD at the 
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for the courts made them unable to operate with sufficient facilities 
or to build representative courthouses.46 Over the two decades 
preceding the 1998 Reformation, the judiciary had been allocated 
a stagnant 0.02% of  the state budget.47 Even into the early years of  
the reform, there were courthouses that had never been refurbished 
since they were first established in the early years of  independence.48 
The limited budget also prevented the Supreme Court from being 
able to conduct the core functions of  a judiciary, including proper 
training for judges and staff, publishing of  court decisions, provision 
of  working facilities, and even payment of  utilities such as electricity, 
telephone, and water.49  

In addition, previous laws that stipulated the employment status 
of  judges in general, Islamic and administrative courts considered 
judges as civil servants.50 One of  the arrangements that applied to 
judges as civil servants was the transfer system, which is based on 
the idea that civil servants are considered available resources for 
the government so they can be transferred throughout Indonesia in 
accordance with government policy. Judges as civil servants were also 
bound by this provision. The transfer system required a judge to move 
every 2–4 years from court to court in any region of  Indonesia. This 
transfer system is still in place, even though 2009 amendments to the 
laws on courts removed the arrangement of  judges as civil servants. 
This is one of  the most fundamental issues within the governance of  
the judiciary, and is discussed in Chapter 4.

time); the salary component was Rp 300,400 (100 USD). The most senior judge 
with 32 years of  experience received a take home-pay of  Rp. 1,435,200 (478 USD), 
with included a salary of  Rp 1,075,200 (358 USD). Within 3 years of  the enactment 
of  the cited regulation and decision, Indonesia faced an economic crisis and the 
rupiah lost it value significantly. Nonetheless, the regulations remained in effect until 
revisions in 2000.

46 Interview with Bagir Manan, chief  justice of  the Supreme Court 2001–
09, on 1 April 2016.

47 Pompe, 2005, 318.
48 Interview with Bagir Manan, chief  justice of  the Supreme Court 2001–

09, on 1 April 2016.
49 Mahkamah Agung RI, Blueprint (2nd printing), 2004, 126–5.
50 This was according to Law No. 14/1970 and Law No. 8/1974 and was 

retained until 2004 when the amendments to laws in 2009 changed this arrangement.
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Because of  budget shortages, the transfer system continues to be 
a challenge for judges in particular, because they are not supported 
with sufficient working facilities when they are transferred to a court. 
A judge may be stuck in the same district for years without any clear 
indication of  when they may be transferred to another court. To 
be placed in a court in a rural area with poor working conditions 
and minimum access is a difficult situation for a judge. Indonesia’s 
geographical challenges including many islands with difficult access 
and poor infrastructure add to the difficult conditions for courts in 
remote areas. Further, decision making related to judge management, 
including recruitment and promotion of  judges, during the dual 
administration regime was conducted via consultation between the 
relevant departments and the Supreme Court during a forum known 
as the Supreme Court Department Forum (Forum Mahkamah Agung 
Departemen or Formahdep). At this forum, the government played a 
dominant role and had greater bargaining power than the Supreme 
Court. During this period, instruments to ensure the quality and 
accountability of  decision making in judge personnel management 
were gradually removed. 

Prior to the 1970s, the transfer system was executed through 
the examination of  quality of  the court decisions, but since the 
1970s, this no longer occurs.51 In general, there are no systems in 
place to measure judges’ performance, and as a consequence, the 
decision-making process is based on personal connections, or what 
in Indonesia is often called the “like and dislike” system,52 which 
is not a system at all. The imbalance among courts in condition 
and facilities has makes judges feel vulnerable as they may end up 
in a place with poor conditions and low facilities as ordered by the 
leadership. In some cases, judges known to have critical attitudes 
toward the government or the court leadership were transferred to 

51 Interview with Bagir Manan, chief  justice of  the Supreme Court 2001–
09, on 1 April 2016.

52 Interview with Harifin Tumpa, chief  justice of  the Supreme Court 2009-
12 on 12 April 2016 and Ahmad Kamil. deputy chief  justice of  the Supreme Court 
2009-12 on 25 April 2018 .
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remote courts.53 It is difficult to prove that such decisions represent 
a form of  sanction because they can be justified on the basis of  the 
existing career system. However, Bagir Manan, a former chief  justice 
of  the Supreme Court, recalled in interview that when a particular 
judge presiding over a criminal case on forestry delivered a verdict 
contrary to the interests of  the government, they were transferred 
to a place far from the capital.54 Hamdan Zoelva, a former lawyer 
and politician, mentioned in interview that during the New Order 
a lawyer could easily influence a judge if  the lawyer had a close 
connection with the government, and even more so if  they had a 
close connection with the regional military commander.55 In such 
situations, any offer to provide support to promote the career of  a 
judge is highly regarded as a moral debt for which payment can be 
sought at any time. It was a frequent practice in the past for judges 
from district courts to visit Jakarta and meet with high-ranking 
officials of  the DG for court administration in the Department of  
Justice to ask for favors regarding their career progression. Former 
Chief  Justice Harifin Tumpa described the transfer system for judges 
during the New Order as, “Whoever is close to the fire, will shine 
brighter,” which means that a judge needs to be close to the decision 
maker to improve their position. The director general was appointed 
from among judges and the role was established as a compromise 
decision, in the hope that the interests of  the judges and the judiciary 
could be better accommodated; however, it turned out that these 
expectations were far from reality. Although director generals were 
formerly judges, once in office they protected the interests of  the 
government rather than those of  the courts.56 

53 Interview with Bagir Manan, chief  justice of  the Supreme Court 2001–
09, on 1 April 2016.

54 Interview with Bagir Manan, chief  justice of  the Supreme Court 2001–
09, on 1 April 2016.

55 Interview with Hamdan Zoelva, member of  parliament 1999–2004, on 7 
April 2016; this situation arose because of  the strong military influence within the 
government, and because the president at the time was a military general and who 
used his authority to mobilize military backing for the political stability of  the New 
Order government.

56 Interview with Ansyahrul, former judge, on 13 April 2018.
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Despite the two major problems of  poor budget and infringement 
of  the principle of  an independent judiciary by the judicial 
management system, the New Order government also contributed 
to the erosion of  judicial independence by political co-optation of  
Supreme Court leadership through the appointment of  its members. 
While the career system employed in the judiciary was a closed 
system—in which a judge had to climb from the lowest position to 
be promoted as a senior judge or as a justice—in fact in the Supreme 
Court candidates for chief  justice were predominantly those from the 
non-career track. The appointment as chief  justices of  Seno Adji and 
General Mudjono, both of  whom had previously served as ministers 
of  justice, highlights efforts to ensure the Supreme Court was led 
by a government loyalist.57 The co-optation of  Supreme Court 
leadership is also indicated by the appointment of  chief  justices with 
a military background, such as General Mudjono, General Ali Said, 
and General Sarwata, in an effort to strengthen the court’s loyalty to 
the military-dominated government. The successful alliance between 
the government and the Supreme Court, particularly through the 
Formahdep, influenced policymaking within the judiciary during the 
New Order regime. Further, the lack of  an effective parliamentary 
counterweight to the power of  the executive contributed to successful 
efforts of  the government to continue domination over the judiciary.58  

Political domination by the executive in the New Order era strongly 
influenced the failure of  the dual system of  judicial administration. 
The 2005 Blueprint for Supreme Court Reform acknowledged that 
intervention from other state powers, particularly the government, in 

57 Pompe, 2005, 122.
58 The parliament’s role in balancing executive power had been significantly 

reduced by the executive during the New Order era. The members of  parliament 
during that era were predominantly from the Golongan Karya (Golkar) Party, 
which was the winning party in the election; and President Soeharto was the party 
leader. Golkar won the election in 1970, and all the elections during the New Order 
era: in 1977, 1982, 1987, 1992, and 1997. There was no opposition party in the 
government, and the two other political parties were unable to criticize government 
policy. Golkar dominated both the parliament and government. In practice, there 
were no checks and balances implemented between the executive and legislative 
branches.
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the judiciary was in part from the strong and dominant political power 
of  the Old Order and New Order governments.59 This intervention 
systematically sought to weaken the powers of  other pillars, including 
the judiciary.60 It seems that the government used the dual system as a 
tool to intervene and marginalize the position of  the judiciary against 
the government, particularly via budget and personnel management. 
Although similar dual administration systems may work relatively 
well in other countries, particularly in those able to maintain checks 
and balances mechanisms, Indonesia’s dual system is abused by the 
Government to interfere the judiciary. 

The New Order era lasted for 32 years, from 1966 to 1998. 
Throughout that time, marginalization of  the judiciary by the 
executive continued. The judiciary was powerless against the other 
powers of  the state, particularly the executive. The Blueprint for Supreme 
Court Reform published in 2003 indicated that this also contributed 
to the declining position of  the judiciary against the other state 
powers. First, it created imbalances in the respective powers of  state 
institutions and political conditions during the Old Order and New 
Order eras: the executive dominated by taking advantage of  its power 
to strengthen the position of  government, through decision making 
on court budgets and the selection of  justices.61 Second, the Supreme 
Court’s own weaknesses, including unethical conduct of  some of  the 
justices and the court’s lack of  willingness to withstand inappropriate 
treatment, were contributing factors.62 The impact of  the abuses of  
the government regarding court administration was immense. Not 
only did the judiciary suffer from a lack of  basic needs, reflected in 
poor courthouses and work facilities, and minimal salaries for judges, 
it also suffered from decreasing judicial professionalism and deeply 
rooted judicial corruption. These were the challenges faced by the 
judiciary on the brink of  reform in 1998.

59 Mahkamah Agung RI, 2005, 10.
60 Mahkamah Agung RI, 2005, 10.
61 Mahkamah Agung RI, 2005, 12.
62 Mahkamah Agung RI, 2005, 12.
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3.1.3  1998 Reformation: The Establishment of the  
 One Roof System 

The 1998 Reformation turned the tables. Growing dissatisfaction 
with Soeharto’s authoritarianism had led to strong demands to disarm 
governmental power. After a long struggle, the judiciary gained 
momentum to separate from the government and introduce the 
one roof  system. This subsection explains the process following the 
establishment of  the one roof  system. Knowledge of  the dynamics 
and debate preceding the enactment of  the one roof  system will help 
with an understanding of  the motives and background that resulted 
in the arrangement of  the one roof  system as it is today.

Following severe economic and political crisis in the country, 
President Soeharto was forced by people power and student 
demonstrations in May 1998 to step down, marking the end of  
the authoritarian government of  the New Order under Soeharto’s 
presidency. Prior to 1998, Indonesia was governed by the 1945 
Constitution, which attributed authority heavily to the executive. 
Further there was a fundamental rule of  law issue as individual and 
democratic rights were not secured, and key features of  the rule of  
law—notably judicial independence—were not guaranteed in the 
Constitution. 

The establishment of  the one roof  system began with the 
enactment of  the Decree of  the People’s Consultative Assembly No. X/
MPR/1998, which became the foundation for constitutional and 
legal reform. The decree was also the first to acknowledge that 
management of  the judiciary under the executive is a possible cause 
of  interference with judicial function and that the transfer of  authority 
from the government to the Supreme Court should be carried out to 
eliminate such interventions. Further, the decree recognized that to 
resolve the legal crisis and implement the law, implementing a strict 
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separation of  the judicial functions from the executive should be high 
on the agenda.63 The provision of  the decree admits:64 

For thirty-two years of the New Order government, the legal 

development, particularly concerning organic laws on the limitation of 

presidential powers has been inadequate. These conditions provide 

opportunities for the practices of corruption, collusion and nepotism 

that culminated in the distortion of interpretation that only serve for 

the interest of the authority. Abuse of authority, legal harassment, 

neglected sense of justice, lack of protection and legal certainty for the 

public has occurred. Development of the judiciary by the executive is 

an opportunity for the authority to intervene judicial process and the 

growing collusion and negative practices in litigation. Law enforcement 

has not been able to bring a sense of justice and legal certainty in cases 

that confront the government or strong parties against the citizen, and 

placed the citizen in a weak position.

The enactment of  the 1998 MPR decree soon followed, with the 
establishment by President Habibie in March 1999 of  the Integrated 
Team to prepare the implementation of  the one roof  system.65 The 
team was led by Hartarto, the minister coordinating development 
supervision and empowerment of  state apparatuses, and consisted 
of  prominent lawyers, senior justices of  the Supreme Court, and 
representatives from relevant departments.66 The team’s report can 

63 Decree of  the People’s Deliberative Assembly No. X/1998 on the Guiding Principles of  
the Reform for the Saving and Normalization of  the Nation, Chapter IV Development Reform Policy.

64 Decree of  the People’s Deliberative Assembly No. X/MPR/1998, Chapter II General 
Condition.

65 The Integrated Team on the Review of  Implementation of  the Decree of  
People’s Representative Assembly was formed through Presidential Decree No. 21/1999 
on the Integrated Team to Assess the Implementation of  the MPR Decree No. 42/1999 concerning 
the Strict Separation of  Judicial Functions from the Executive and revised by Presidential Decree No. 
42/1999 on the Integrated Team to Assess the Implementation of  the MPR Decree No. 42/1999 
concerning the Strict Separation of  Judicial Functions from the Executive.

66 The Integrated Team was made up of  some of  the best lawyers, professors, 
and justices in Indonesia at the time: Hartarto, Yahya Harahap, Romly Atmasasmita, 
Sapta Nirwandar, Ali Boediarto, Erman Rajagukguk, Paulus Effendi Lotulung, 
Ismail Suni, Harun Al-Rasyid, Jimly Asshiddiqqie, Satjipto Rahardjo, Bagir Manan, 
Sofian Effendi, Neken Tarigan, Syamsuhadi Irsyad, Adnan Buyung Nasution, and 
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be considered the only document that provides the basic arguments 
for the implementation of  the one roof  system. 

The Integrated Team recommended that to implement the one 
roof  system, steps needed to be taken. The first was the amendment 
of  Law No. 14/1970 on the Basic Principles of  the Judiciary, the Law No. 
14/1985 on the Supreme Court, the Law No. 2/1986 on General Court, the 
Law No. 7/1989 on Islamic Court, the Law No. 5/1986 on Administrative 
Court, and the Law No. 31/1997 on Military Court. The second step was 
to change and rearrange the Supreme Court over a maximum period 
of  5 years; and the third was to introduce the Judge Honorary Board 
(Dewan Kehormatan Hakim or DKH) to execute supervision over 
judges, as the mechanism for checks and balances of  the Supreme 
Court under the one roof  system.67 The Integrated Team also 
recommended strengthening the power of  the Supreme Court by 
granting judicial review power for laws and government acts under 
legislation; and improving the procedures for cassation to limit the 
number of  incoming cases in the Supreme Court.68 

Political decisions to implement the one roof  system were quickly 
taken, driven by strong political commitment to ensure judicial 
independence, although some argue that the assessment of  judicial 
organization was still incomplete.69 However, even after political 
decisions had been made, resistance from departments continued. 
The Department of  Religious Affairs refused to give up their power 

Oka Mahendra (later replaced by Natabaya).
67 Kantor Menteri Negara Koordinator Bidang Pengawasan Pembangunan 

dan Pendayagunaan Aparatur Negara Republik Indonesia (Kantor Menteri 
Negara), “Laporan Tim Kerja Terpadu Mengenai Pengkajian Pelaksanaan TAP 
MPR RI Nomor X/MPR/1998 Berkaitan dengan Pemisahan yang Tegas Antar 
Fungsi-Fungsi Yudikatif  dari Eksekutif.” June, 1999, 51.

68 The Supreme Court since the 1980s had faced the challenge of  a case 
backlog caused by an increase number of  inflow cases. According to the Blueprint for 
Supreme Court Reform (2003) during 1995–2000, the average number of  inflow cases 
to the Supreme Court was around 5,000–7,000 per year and the backlog reached 
12,000–14,000 cases annually. 

69 Interview with Jimly Asshiddiqie, former member of  the Integrated Team, 
on 4 April 2016.
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to the Supreme Court, as did the Department of  Justice.70 Minister 
of  Justice Muladi argued that infringement of  the independence 
of  the judiciary may also arise from factors other than the possible 
influence of  the executive, and may even come from the Supreme 
Court itself. Muladi also considered that enactment of  the one roof  
system required difficult preparation because of  the need to change 
relevant laws as well and organizational structures. Last, he argued 
that transferring the power of  court administration to the Supreme 
Court would only add to the burden of  the already overloaded 
organization.71 The Department of  Religious Affairs, which was 
heavily influenced by Islamic organizations, expressed concern that 
its power would be stripped down and that the Islamic courts would 
no longer be led by and oriented toward Islam if  positioned under 
the Supreme Court.72 

Despite disagreement between the Departments in August 1999, 
Law No. 14/1970 was amended.73 Two months after being submitted 
by President Habibie in June 1999, the bill was approved in a plenary 
session of  parliament as Law No. 35/1999 on the Amendment of  Law No. 
14/1970 on the Judicial Power.74 The law regulated only two issues, one 
of  which was the transfer of  judicial administration power from the 
hands of  the government to the Supreme Court.75 The law affirmed 
the official introduction of  the one roof  system into the Indonesian 
legal system. It allowed for a maximum of  5 years of  transition, to give 

70 Response to the bill on the revision of  Law No. 14/1970 on the judiciary 
and Law No. 14/1985 on the Supreme Court from the director of  Islamic Court 
Development in the Department of  Religious Affairs, Syamsuhadi, dated 17 May 
1999; and from the minister of  justice, Muladi, dated 16 March 1999.

71 Response to the bill of  revision of  Law No. 14/1970 and Law No. 14/1985 
from the minister of  justice, Muladi, dated 16 March 1999.

72 Interview with a former Supreme Court manager, on 12 April 2018.
73 The bill officially submitted to the House of  Representatives through the 

Presidential Mandate No. R. 29/PU/VI/1999, dated June 9, 1999.
74 Sekretariat Jenderal Komisi Yudisial RI, Risalah Pembentukan Komisi Yudisial: 

Cikal Bakal, Pelembagaan dan Dinamika Wewenang (Komisi Yudisial, 2013), 29.
75 Article 11 paragraph (1), Law No. 35/1999 on the Amendment of  Law No. 

14/1970 on the Judicial Power stated that, "judicial bodies referred to in Article 10 
paragraph (1), organizationally, administratively and financially, are under the 
authority of  the Supreme Court."
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time for the Supreme Court and the departments to find common 
ground to allow for the transition to the new system.

One of  the strongest needs for reform following the fall of  
the New Order was the legal system. In 1999, amendment of  the 
Constitution began. The original 1945 Constitution included only 
minimal arrangements for the judiciary, with not a single article to 
guarantee its independence. The Constitution basically provided 
that the judicial function was conducted by a Supreme Court and 
subordinate courts,76  with an additional article on the delegation of  
the arrangement of  court structure and the recruitment of  judges to 
the legislature. The amendment of  the 1945 Constitution, which lasted 
from 1999 until 2002, changed the basic constitutional arrangement 
from a strongly executive one to a more open democratic system, 
marked by clearly defined basic rights and improvements to the checks 
and balances mechanism.77 Some of  the most important features of  
the constitutional amendment regarding law and the judiciary were 
explicit guarantees of  judicial independence; the establishment of  
the Judicial Commission to uphold the dignity, respect, and conduct 
of  judges, and to conduct selection of  Supreme Court justices; and 
the establishment of  the Constitutional Court with the power of  
judicial review.78  

At the same time, the process of  transferring authority from the 
government to the Supreme Court was already underway according to 
Law No. 35/1999. Law No. 4/2004 on the second amendment of  the Law No. 
14/1970 on Judicial Power mandated that the transfer process should be 

76 Article 24 (1), Chapter IX on Judiciary, the Third Amendment of  the 1945 
Constitution.

77 Through the constitutional amendments, the Indonesian state was 
completely ‘reconceived’: these amendments were not just changes to existing 
structures; the entire structure of  the state and its concept were altered. It was a 
major conceptual re-think of  what the state is, which necessitated a complete 
reorganization of  existing institutions and establishment of  new ones. Key features 
of  the amendment were the inclusion of  an extensive Bill of  Rights; direct and open 
parliamentary elections; strengthened legislative powers of  parliament vis-à-vis the 
executive; and the establishment of  a Constitutional Court.

78 Article 24A and Article 24B, Third Amendment of  the 1945 Constitution.
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completed within 5 years, or by 2004 at the latest.79 The government 
then enacted Presidential Decree No. 21/2004, signed by President 
Megawati Soekarnoputri on 23 March 2004, which regulates the 
steps and transfer of  authority from the government to the Supreme 
Court. The decree provides that the previous arrangement of  the 
government directorate responsible for judicial management and 
administration would be temporarily maintained until the Supreme 
Court established new organizational arrangements.80  

According to the decree, the transfer process were to take place 
in the most simplistic way. Then Chief  Justice Bagir Manan called 
it a “bedol desa,”81 a Javanese term often used to express some sort 
of  ‘cut and paste’ process, in which all organizational units under 
the DG for General and Administrative Court (Dirjen Badilumtun) 
administration within the Department of  Justice (now the Ministry of  
Law and Human Rights), were to be moved to the Supreme Court. 
With this transfer, all the assets and personnel in the directorate were 

79 Article 11A (1), Transitional Provisions of  Law No. 4/2004 on the Basic 
Principles of  the Judiciary stated that: “the transfer of  organization, administration and 
finance as referred to in Article 11 paragraph (1) is carried out in stages, no later 
than 5 (five) years since this law comes into force.” Article 42 stated that the transfer 
of  organization, administration, and finance within the general court and state 
administrative courts must be completed no later than 31 March 2004. The transfer 
of  organization, administration, and finance in the Islamic court environment 
was completed by 30 June 2004. The transfer of  organization, administration and 
finance within the military court is completed by no later than 30 June 2004.

80 The decree also regulates, in Article 9, the establishment of  a Team for 
Transfer and Arrangement under the Directorate of  the Department of  Law and 
Human Rights and the Department of  Religious Affairs, responsible for preparing 
and managing the transfer of  institutions, personnel, assets, infrastructure, finances, 
archives, and documentation to the Supreme Court. The team is responsible to the 
president, and consists of  sections, each of  which has a different function in the 
Department, including responsibility for institutions, personnel, finances, archives, 
and documentation.

81 Bagir Manan, Sistem Peradilan Berwibawa (Suatu Pencarian) (Yogyakarta: FH 
UII Press, 2005), 130; according to Manan, the transfer to the Supreme Court was 
like moving an entire village (bedol desa) because it included not only the authority, 
but also personnel and assets from the ministries. During the transition period, all 
employees and officials were transferred to the Supreme Court (see “Peradilan Satu 
Atap Tidak Efisien,” Tempo Online, 8 December 2003, https://nasional.tempo.co/
read/news/2003/12/08/05533638/peradilan-satu-atap-tidak-efisien.
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also to be transferred to the Supreme Court. Under this transition 
model, the entire structure and working procedures of  the directorate 
would be maintained, until the Supreme Court had established a new 
structure and working process.

Not long after the decree was issued, the transfer of  authority 
officially occurred precisely on the deadline require by law,82 31 
March 2004, and was overseen by Minister of  Justice and Human 
Rights Yusril Ihza Mahendra. The administration of  Islamic courts 
was officially handed over by the Department of  Religious Affairs to 
the Supreme Court, on 30 June 2004, by Minister of  Religious Affairs 
Said Agil Hussein Al-Munawar. The transfer of  the administration 
of  military courts came later: only on 1 September 2004 was the 
transfer officially implemented, by Military Commander General 
Sutarto to Chief  Justice Bagir Manan.83 

During the process of  transferring court administrative power 
to the Supreme Court, the parliament and government discussed 
the amendment of  laws related to the judiciary, including Law No. 
35/1999 governing the judiciary, Law No. 14/1985 on the Supreme 
Court, and laws on the general, Islamic and administrative courts. 
They also discussed the drafting of  a new law to govern the Judicial 
Commission. The amended Supreme Court Law No. 5/2004 
expanded the role of  the Supreme Court Secretariat to coordinate 
and manage the tasks related to court administration.84 Further, the 

82 Law No. 4/2004 and Presidential Decree No. 21/2004 on the Transfer of  
Organization, Administration, and Financial in the Jurisdictions of  General Court, Administrative 
Court and Islamic Court to the Supreme Court mentioned the deadline for transfer of  
authority from the government to the Supreme Court, which was 31 March 2004 for 
the Department of  Law and Human Rights; and 30 June 2004 for the Department 
of  Religious Affairs.

83 Although the official transfer of  authority from the Department of  
Defense to the Supreme Court was conducted in September 2004, in reality until 
today the status, career, and management of  judges of  the military court remains 
in accordance with the military system. Because the judges of  the military court 
came from a military background and have different status from judges from other 
jurisdictions, although there has been no change in the status of  judges according to 
the law, in practice the implementation of  the career and management system for 
judges of  the military court still very much resembles the previous system.

84 Article 25. Law No. 5/2004 on the Amendment of  Law No. 14/1985 on the 
Supreme Court.
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law expanded the composition of  the leadership of  the Supreme 
Court to encompass the role of  non-judicial affairs, by adding the 
position of  vice chief  justice of  non-judicial affairs.85 The amended 
law on the judiciary, Law No. 4/2004, incorporated new arrangements 
for the one roof  system, regulated in Law No. 35/1999, by adding 
provisions regarding the new authority of  the Supreme Court, 
introduction of  the Judicial Commission, and the transition process 
from the ministries to the Supreme Court.86 

Next to the transfer of  authority for court administration from 
the government to the Supreme Court, the other important aspect 
of  reform to the judiciary was the introduction of  the Judicial 
Commission. Although the idea of  having a separate institution 
responsible for the management of  judges had been discussed since 
1968, during the preparation and drafting of  Law No. 14/1970 on 
Basic Principles of  the Judiciary, it only gained momentum in 1999.87 The 
establishment of  the Judicial Commission through the amendment 
of  the 1945 Constitution was a response to the increased power 
of  the Supreme Court reflected in the one roof  system, and was 
aimed at strengthening the accountability of  the judiciary. During 
the Reformation the idea of  a commission, then called the DKH, 
was discussed by the Integrated Team. Guaranteed by the Third 
Amendment of  the 1945 Constitution, the commission was effectively up 
and running in 2004, following the enactment of  Law No. 22/2004 on 
the Judicial Commission.

As mentioned above, the idea of  a judicial council or commission 
evolved after it was first introduced in 1968. The initial form of  the 

85 Article 5 (2), Law No. 5/2004.
86 Article 1, 13, 34, 42, 43, 44, 45, 46, Law No. 4/2004.
87 Mahkamah Agung Republik Indonesia, Academic Draft and Bill on Judicial 

Commission, Mahkamah Agung Republik Indonesia, Cetakan Kedua, 2004, 12; the 
idea introduced in 1968 was to establish an institution responsible for providing 
advice and proposals with regards the promotion, transfer, dismissal, and discipline 
of  judges. The institution was referred to as the Council of  Judge’s Research and 
Consideration (Majelis Penelitian dan Pertimbangan Hakim). Experts at the time 
believed that this proposed institution was the embryo for the establishment of  the 
Judicial Commission. However, the idea never took off and was never adopted in Law 
No. 14/1970.
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council, entitled the Council of  Judge’s Research and Consideration 
(Majelis Penelitian dan Pertimbangan Hakim or MPPH), proposed 
during the drafting of  Law No. 14/1970 had responsibilities for a 
broad range of  judicial management aspects including selection, 
transfer, and promotion, and the supervision of  ethics and conduct of  
judges.88 However, the MPPH was proposed not as an independent 
commission, but as a consultative forum for the government and the 
executive, to decide matters related to judge administration. Then 
Chief  Justice Seno Adji proposed that the MPPH be composed of  the 
chief  justice, the minister of  justice, senior justices, representatives of  
IKAHI, and representatives of  the Advocate Association.89 A similar 
design was proposed by the Integrated Team during the preparation 
of  the one roof  system, and was referred to as the DKH. The DKH, 
according to the team’s proposal should be given the functions of  
providing binding recommendations to the Supreme Court on the 
selection, transfer, and promotion of  judges, and of  supervising 
their quality, integrity, conduct, and ethics.90 Both the MPPH and 
DKH ideas resemble the Southern European judicial council model, 
which has a distinct function related to appointment, transfer, and 
disciplinary power.91 The suggested composition of  the proposed 
DKH was more mixed—including active judges, practitioners, 
academics, and other elements92—than was the previously proposed 

88 According to Article 32 (1), bill of  Law No. 14/1970, the MPPH would 
consider and make itsfinal decision on advice or recommendations pertaining to the 
appointment, advancement, transfer, dismissal, and official measures/sanction for 
judges, which would be advanced by both the chair of  the Supreme Court and the 
Minister of  Justice.

89 Official statement of  the government on the discussion of  the bills on 
judicial power and on the arrangement, power and procedural law of  the Supreme 
Court, during the plenary session of  Parliament (DPR-GR) 17 October, 1968, 
“Undang-Undang tentang Ketentuan-Ketentuan Pokok Kekuasaan Kehakiman,” 
PT Intibuku Utama, Jakarta, 1971, 38–9.

90 Kantor Menteri Negara Koordinator Bidang Pengawasan Pembangunan 
dan Pendayagunaan Aparatur Negara RI, Laporan Tim Kerja Terpadu Mengenai 
Pengkajian Pelaksanaan TAP MPR RI Nomor X/MPR/1998 Berkaitan dengan 
Pemisahan yang Tegas antar Fungsi-Fungsi Yudikatif  dari Eksekutif, Jakarta, June 
1999, 46.

91 Wim Voermans, 2003, 2134.
92 Kantor Menteri Negara, 1999, 46
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MPPH, which was dominated by representatives of  the Supreme 
Court and the Department of  Justice.

Although the principle characteristic of  the commission was the 
same for the MPPH and DKH, the final design agreed upon during 
the amendment of  the 1945 Constitution was slightly different. 
According to Article 24B of  the Third Amendment of  the 1945 Constitution, 
“The Judicial Commission is independent and has the authority to 
propose the appointment of  justices and other authority in order to 
maintain and uphold the honor, integrity and behavior of  judges.” 
By “independent,” it is meant that there are no representatives of  the 
Supreme Court sitting on the commission. The independence of  this 
commission also can be interpreted as: independence in performing 
its function therefore it shall be free from the intervention of  other 
state organization and political organization as well as other external 
parties; independence from the subject of  the supervision or from 
the judges themselves.93 Law No. 22/2004 on the Judicial Commission 
interprets the “other authority” mentioned in the Constitution as the 
authority of  judicial supervision, which is more limited compared 
with the previous idea. The interpretation of  the Judicial Commission 
was later, in practice, debated between the Judicial Commission and 
the Supreme Court. A more elaborate discussion on the design and 
authorities of  the Judicial Commission is presented in Section 3.3. 

N 

3.2  Introduction of the One Roof System:  
The Original Design

3.2.1 Organization

This section outlines the organizational design and structure of  
the Supreme Court following the introduction of  the one roof  system, 

93 Jimly Asshidiqqie, Perkembangan dan Konsolidasi Lembaga Negara 
Pasca Reformasi, Jakarta: Setjen dan Kepaniteraan MKRI, Second Printing, April 
2006, 196-197. 
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from a more detailed perspective. The information on the design and 
structure is expected to provide an understanding of  the distribution 
of  responsibilities, the decision-making process, and the hierarchy 
within the organization, and provides the context for understanding 
the practice of  the one roof  system as discussed in Chapter 4. 

The first law to formally introduce the one roof  system was 
Law No. 35/1999 on judiciary power. One of  the first and essential 
priorities to implement the one roof  system, according to the law, 
was to transfer the task of  court administration to the Supreme 
Court.94 According to the law this covers the areas of  organization, 
administration, and financial authority, which were previously the 
responsibility of  government departments. Two years after the 
effective transfer in 2004, the Supreme Court enacted the Secretary 
Decree No. 07/2006 on the Organization and Procedures of  the Secretariat of  the 
Supreme Court. The decree consists of  the organizational arrangements 
for the Supreme Court in managing its new responsibilities relating 
to the organization, administration, and budget of  the judiciary. 
After the transfer process of  judicial administration authority to 
the Supreme Court, the court’s organization, which was previously 
simple, became much more complex with additional functions of  
organizational management, administration, and finance, covering 
all courts of  first instance and appeal. Reform of  the Supreme Court 
Secretariat was the most fundamental element that transformed the 
organization under the one roof  system.

Previously there had been debate regarding who should be 
responsible for any administrative decisions made by the Supreme 
Court on the aspects of  organization, administration, and finance. If  
an administrative decision of  the chief  justice was brought to appeal 
to the administrative court, then the position of  chief  justice as the 
head of  the Supreme Court would be at risk.95 Therefore, the decision 
was to position the secretary as the executive decision maker in the 
Supreme Court. It was also provided that the selection process for the 
secretary should be conducted according to a proposal by the chief  

94 Article 11a and General Elucidation, Law No. 35/1999 and Article 1, 
Presidential Decree No. 21/2004.

95 Kantor Menteri Negara, 1999, 34.



113chapter i i i :  The Historical Background and The Organizational   | 
            Framework of the One Roof System 

justice to the president.96 The main duty of  the Secretariat is to assist 
the chief  justice and the leadership in administering coordination 
and development in the areas of  judicial support, administration, 
organization, and finance for all elements under the Supreme Court 
and other courts’ jurisdictions.97 

The Registry, which was previously integrated with the 
Secretariat, was separated during the reorganization of  2006. Prior 
to introduction of  the one roof  system, the Registry (then known 
as the Registry/Secretariat), was also responsible for management, 
including organizational support, personnel, and the budget of  the 
Supreme Court as the highest court. However, once the Supreme 
Court was made responsible for the administration of  courts 
throughout Indonesia, the Registry/Secretariat was split up and each 
now has different responsibilities. While the Secretariat’s scope of  
work was expanded to cover administration of  all court offices, the 
Registry‘s scope of  work remained only to serve the Supreme Court.98  

The expansion and authority of  the Secretariat can be seen in 
the number of  working units and span of  control established under 
the secretary’s coordination (see Figure 3): a DG with general court 
jurisdiction; a DG with Islamic court jurisdiction; a DG with military 
and administrative court jurisdiction; the Supervision Agency (Badan 
Pengawasan or BAWAS); the Research & Development and Education 
and Training of  Law and Judiciary Agency (Balitbangdiklatkumdil); 
and, finally, the Administrative Affairs Agency (Badan Urusan 
Administrasi or BUA). The responsibilities of  each working unit 
include the Supreme Court and all courts across Indonesia.

96 Article 25 (2) Law No. 5/2004.
97 Article 2, Secretary Decree No. 07/2006 on the Organization and Procedures of  the 

Secretariat of  the Supreme Court,
98 Article 25, Law No. 4/2004, Secretary Decree No. 07/2006, and Chief  Justice 

Decree No. 18/2006 on the Organization and Procedures of  the Registry of  the Supreme Court.
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Figure 3: The Supreme Court Secretariat’s  
organizational structure
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99 The Administrative Affairs Agency (Badan Urusan Administrasi or BUA) 
compiles and reviews all the planning documents, and consolidates them as the 
Supreme Court’s program and budget proposal. The proposal is then discussed 
with the government, represented by the National Development Planning Agency 
(BAPPENAS) and the ministry of  finance. After the document has the agreement 
of  both the Supreme Court and the parliament, it is sent out and discussed with the 
House of  Representatives (DPR).
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system of  courts with authority to discuss the judiciary’s program and 
budget with the government and parliament. The responsibilities of  
the BUA range from court budgets, and judge and personnel salaries, 
to court infrastructure. The BUA is the agency that leads planning 
and budget discussions with the government and the parliament.

The Secretariat also performs functions in the area of  court 
supervision and oversight through the BAWAS. That agency was 
established in 2006 and is responsible for ensuring that the conduct of  
judges and staff is in accordance with the code of  conduct and ethics. 
Monitoring court performance in managing and implementing court 
policies, case administration, personnel, budget, and resources is 
another responsibility of  the agency. It also provides recommendations 
to the Supreme Court’s leadership, in particular the head of  the 
Supervision Chamber, regarding disciplinary sanctions for judge and 
staff misconduct. In addition to this internal supervision, since 2004 
the Judicial Commission was established and is responsible for the 
supervision of  judges’ ethics and conduct.

In the area of  education and development, the Supreme Court 
established the Research & Development and Education and 
Training of  Law and Judiciary Agency. The agency consists of  three 
centers: the Center for Research and Development (Puslitbang); the 
Center for Judicial Training (Pusdiklat Teknis); and the Center for 
Management and Leadership Training (Pusdiklat Menpim). The 
agency provides annual training programs for judges and personnel, 
including basic training for candidate judges, enhancement training, 
leadership training, and certification training for specialized judges.

During the transformation of  organization following the 
introduction of  the one roof  system, the leadership’s structure also 
changed and was expanded to accommodate the organizational 
changes.100 The leadership formation was first acknowledged in Law 
No. 14/1985 on the Supreme Court. In the past, the reasons for changing 
included a response to the growing caseload of  the Supreme Court.101 

100 Article 5 (1), (2) and (5), Law No. 5/2004.
101 The problem of  the case backlog in the Supreme Court was first 
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After the Reformation in 1998, changes in leadership formation were 
influenced by the introduction of  the one roof  system. However, 
leadership formation was also influenced by the way the Supreme 
Court approached its case settlement mechanism and priorities. For 
example, with the implementation of  the chamber system102 the 
leadership formation changed as a result of  adjustments in the group 
of  specializations among judges. The current leadership consists 
of  the chief  justice, deputy chief  justice of  non-judicial affairs, 
deputy chief  justice of  judicial affairs, head of  the Development 
Chamber, head of  the Supervision Chamber, and heads of  chambers 
representing each of  the court jurisdictions. 

Since 2004 there have been two deputy chief  justices; one for 
each of  judicial affairs and non-judicial affairs. The deputy chief  
justice for non-judicial affairs was established particularly as a 
response to the one roof  system and is responsible for assisting the 
chief  justice in the managerial aspects of  the judiciary. Under the 
coordination of  the deputy chief  justice for non-judicial affairs, the 
roles of  deputy chief  justices for development and supervision were 
also formed. These three functions were developed as a response to 
the Supreme Court’s new responsibilities under the one roof  system. 
The deputy chief  justice of  development is expected to work hand 
in hand with the secretary, as the extension of  the chief  justice, on 
decision making related to issues of  organization, personnel, and 
financial management. 

acknowledged during the leadership of  Chief  Justice Mudjono in the 1980s when he 
implemented a program to decrease the backlog, by increasing the Supreme Court 
leadership. According to the amendment of  Law No. 14/1985, enacted in Law No. 
3/2009 on the Second Amendment of  Law No. 14/195 on the Supreme Court, the Supreme 
Court leadership includes one chief  justice, two deputy chief  justices and several 
junior chief  justices. However, since the implementation of  the chamber system in 
2011, the title of  junior chief  justice was replaced by head of  chamber.

102 The chamber system is a system of  specialization in which the Supreme 
Court’s justices are grouped in various chambers according to their skills and 
professional background. The system aims to enhance consistency and quality of  
court decisions. There are five chambers in the Supreme Court, namely the Criminal 
Chamber, the Civil Chamber, the Administrative Chamber, the Islamic Chamber 
and the Military Chamber.
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Despite organizational changes driven by the one roof  system, 
in 2011 the Supreme Court implemented the chamber system to 
promote the specialization of  judges and the consistency of  court 
decisions. The chamber system is actually not a new idea in the 
Indonesian judiciary. During colonial times, the Hooggerechtshof  
(the colonial supreme court) implemented the chamber system, but 
upon independence the system was abolished, among other reasons 
because the number of  justices at the time was only nine.103 As 
mentioned in Section 3.1.1, the chamber system was reintroduced 
through Law No. 13/1965 governing the Supreme Court by expanding 
the formation of  Supreme Court leadership into hierarchical layers 
and chambers.

The chamber system changed the Supreme Court’s structure (see 
Figure 4) and the way judges deal with cases.104 The justices are now 
grouped into five chambers and can only deal with cases in their own 
chamber. With this new role the heads of  chambers are expected to 
work more intensively with justices in their chambers to discuss legal 
issues and resolve inconsistencies in court decisions. 

103 JSSP, “Penerapan Sistem Kamar untuk Menjaga Kesatuan Hukum: 
Catatan Proses Kegiatan Kerja Sama Mahkamah Agung RI dan Hoge Raad 
Kerajaan Belanda dalam Rangka Penguatan Sistem Kamar,” (Jakarta: JSSP, 2017), 
4.

104 The current chamber system was patched into the existing organizational 
structure. The Supreme Court leadership presently consists of  the chief  justice, vice 
chief  justice for judicial affairs, vice chief  justice for non-judicial affairs, junior chief  
justice for criminal cases, junior chief  justice for special crimes, junior chief  justice 
for civil cases, junior chief  justice for special civil cases, junior chief  justice for Islamic 
cases, junior chief  justice for administrative cases, junior chief  justice for military 
cases, junior chief  justice for development, and junior chief  justice for supervision. 
The complete leadership thus consisted of  12 people. Following the chamber system 
implementation, efforts have been made to adjust the leadership structure, which 
now consists of  five chairs.
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Figure 4: Supreme Court leadership formation
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Supreme Court, from 5,370 cases in 2005, to 14,630 in 2017.105 
The problem of  backlog and high inflow of  cases in the Supreme 
Court that has been felt since the 1970s continues to be a primarily 
challenge for the Supreme Court in the sense that it affects the quality 
of  court decisions. 

The new responsibilities and structure have also changed the 
scope of  responsibilities for the chief  justice and deputy chief  justices. 
Although there is a division of  responsibilities in the leadership, 
decision making in many aspects of  management is required to 
be discussed at a leadership meeting (rapat pimpinan or rapim). In 
conducting their day-to-day duties as managers, the leadership is 
supported by the organ of  the Secretariat, led by the secretary of  the 
Supreme Court. 

Figure 5: Supreme Court leadership structure

 

In addition to the organizational changes driven by amendments 
to laws and the Constitution, changes in the judiciary are also driven by 
the reform movement that has been ongoing for almost two decades.  
106As a consequence, the justices not only have the responsibility to 

105 According to the Blueprint of  the Supreme Court Reform (2005) and Pompe 
(2005), the problem of  backlog cases has been around since the 1970s. There was 
an increasing case flow to the first instance courts, but rather than strengthening 
the appeal barriers, the Supreme Court’s intervention in the appeal system has 
increased the case flow to the highest court, rather than restrict it. The intention 
of  the Supreme Court to gain control over individual cases and the lower courts 
resulted in its case backlog, which remains unresolved and hinders the quality of  
court decisions in the Supreme Court.

106 The Supreme Court has been a pioneer for reform via its comprehensive 
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deal with cases and manage some aspects of  court administration, but 
also to manage and lead reform initiatives. To supervise the reform of  
judicial organization, the Supreme Court established working groups 
that deal with different aspects of  reform, and the justices participate 
in different working groups, such as those on access to justice, court 
management, judicial training, human resources management, and 
judicial supervision.107 By now, it is obvious that the justices of  the 
Supreme Court have an increased workload, on top of  their primary 
workload to decide cases before them.

The chief  justice and deputy chief  justices are selected via an 
internal voting process every 5 years by their fellow justices. The 
chief  justice has the authority to appoint the heads of  chambers. 
The leadership therefore are considered not only seniors among 
the justices, responsible for reviewing and deciding cases, but also 
court managers responsible for policy and decision making around 
the court’s organization, administration, and finance. The members 
of  the Supreme Court leadership are the top level of  command 
for administrative and managerial decision making. They are also 
responsible for deciding on policies on personnel management, 
planning, budgeting, infrastructure, work processes, supervision, 
education, and so forth. In summary, they are justices as well as 
managers. 

The day-to-day decision making occurs at the leadership 
meetings. The decisions made at the rapim cover various aspects 
of  the organization, from improvements in case management, and 

reform planning, or “blueprints” of  2005. Together with civil society organizations, 
and following the blueprints, the Supreme Court has made much progress in its 
implementation.

107 See Churchill et al., 2013. The report mentioned that the working groups 
were first established in 2007 by the Chief  Justice Decree No. 203/KMA/SK/XI/2007 
on the Establishment of  the Reform Working Group at the Supreme Court of  the Republic of  
Indonesia, separately from the decision establishing the Judicial Reform Team; since 
2009 the working groups have been an integral part of  the Judicial Reform Team 
of  the Supreme Court. The membership of  the working groups consists of  officials 
from the Supreme Court, directorates, and agencies, and judges from lower courts. 
Also involved in the working groups are external consultants and members of  civil 
society organizations involved in particular reform initiatives.
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findings on judge misconduct, to appointment of  a manager. They 
also encompass responses to strategic issues raised by the public, or 
to requests by other state pillars. On many occasions, the rapim also 
invites the registrar and high-ranking officers from the Secretariat, 
such as the secretary, heads of  agencies and DGs, to attend. The 
chief  justice chairs the rapim. 

Besides the leadership and justices, there are other groups of  
judges who serve as managers and court staff within the directorates 
and agencies mentioned above. In 2016, 199 judges served in the 
Supreme Court including justices, registrars, and judges who served 
as managers and staff in the Secretariat of  the Supreme Court.108 
The number of  judges who serve in the directorates and agencies 
under the Secretariat is 140.109 The majority of  these are appeal 
court judges. In the early implementation of  the one roof  system the 
issue of  judges holding court management positions was discussed, 
particularly because judges dominated in management positions 
at that time. The tension between judges and staff regarding 
management remains very much a relevant topic, and is one of  the 
most important topics in the analysis in Chapter 4.

Although the requirements for holding a Secretariat position 
do not include being a judge, the majority of  top-ranking officers 
in the Secretariat have been judges. The position of  secretary after 
the initiation of  the one roof  system was first held by a judge from 
an Islamic court, but during the second term, a civil servant with 
a managerial background replaced him. High-ranking positions in 
the Secretariat are still dominated by judges, including the DGs for 
the general, Islamic, state administration and military courts, and 
the head of  the BAWAS. Currently, judges hold four of  the seven 
first-rank positions in the Secretariat. Some judges are also placed 
in various directorate and agencies in the Supreme Court to take 
on different roles, such as supervision officers, trainers and training 

108 Mahkamah Agung RI, Laporan Tahunan 2015, (Jakarta: Mahkamah Agung 
RI, 2016), 160.

109 Daftar Hakim pada Mahkamah Agung RI, data collected from the 
Personnel Bureau of  the Supreme Court, 2017.
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managers, and public communication officers. For example, some 40 
judges from district and appeal courts are positioned in the BAWAS 
to supervise their fellow judges and court personnel.

One of  the consequences of  the one roof  system is the expansion 
of  the Secretariat. There are around 1,500 personnel in the Supreme 
Court, including judges.110 As mentioned earlier, the process of  
transforming court organization was first conducted by ‘cutting and 
pasting’ into the Supreme Court the units of  the Department of  
Justice and Department of  Religious Affairs that dealt with judicial 
administration, including their personnel. Thus, significant numbers 
of  personnel in the Supreme Court were initially government staff.111 
With the formation of  directorates and agencies within the Supreme 
Court, the number of  court staff also increased. The number of  
judges is currently around 200, are there are at least 1,300 court staff 
within the Supreme Court. 

3.2.2 Court Resources and Finance

One of  the issues with the previous dual administration under 
the government was the inadequate budget, which led the judiciary 
to a systemic breakdown and caused a collapse in quality and 
professionalism. Therefore, one of  the main goals of  the one roof  
system was independence of  the Supreme Court budget, in terms of  
securing an adequate budget to build its own capacity and that of  the 
rest of  the judiciary.

This goal has been met, as illustrated by the relatively steady 
increase in court budgets under the one roof  system.112 With a 
sufficient budget, the judiciary is much better equipped than it was 
10 years ago. Since the enactment of  Law No. 5/2004 it is stipulated 

110 Mahkamah Agung RI, Laporan Tahunan 2016, (Jakarta: Mahkamah Agung 
RI, 2017), 160.

111 Bagir Manan, chief  justice of  the Supreme Court 2001–09, during an 
interview on 1 April 2016 revealed that before the units were transferred to the 
Supreme Court, staff were given the option to stay under the Departments or be 
transferred to the judiciary.

112 See the Annual Report of  the Supreme Court from the 2006 to 2016.
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that the Supreme Court has its own budget within the state budget. 
Before 2004 there was no specific budget for the Supreme Court; 
instead it was a component of  the Department of  Justice and other 
departments that had relevant functions for the judiciary, such as the 
Department of  Religious Affairs. The one roof  system has removed 
extra-bureaucratic layers and the budget is now allocated directly 
by the government to the judiciary. Before the one roof  system was 
implemented the budget approved was only around one-third of  
that proposed by the court.113 However, since the Supreme Court 
took control of  determination of  the budget, meeting the needs of  
the courts is a major concern for the Supreme Court as the budget 
coordinator.114  

Although the Supreme Court has been separated from the 
executive in terms of  budget administration and management, 
budget proposals from the Supreme Court still need to be discussed 
and approved by the government, and then by the parliament. 
Previously, budget negotiations for the judiciary were undertaken by 
the Department of  Justice and other relevant departments. However, 
since the implementation of  the one roof  system the Supreme Court 
has to represent itself  before the government and parliament in 
budget discussions and negotiations. 

The Supreme Court as the coordinator of  budget planning 
proposes the budget not only for its own office, but for all court 
offices in Indonesia. Each year the Supreme Court coordinates all 
courts in Indonesia to draft budget estimates based on their programs 
and activities. The preparation for court budget planning begins by 
drawing up programs and activities. In this process, the Supreme 
Court has the responsibility of  identifying key issues and policy 
directions, which are then represented in programs and objectives. 
Programs and activities must be translated in accordance with the 
duties and functions of  each unit of  the Supreme Court. For example, 

113 Mahkamah Agung Republik Indonesia, Policy Paper on Court’s Financial 
Management Reform, Jakarta: Mahkamah Agung Republik Indonesia, 2004.

114 Interview with Bagir Manan, chief  justice of  the Supreme Court 2001–
09, on 1 April 2016.
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the BAWAS must compile programs that relate to the implementation 
of  its supervision and monitoring functions. Programs and activities 
are established in an attempt to reach the specific targets of  programs. 
In practice, however, there remains a disconnect between the budget 
and performance, and there is an increasing need to tie the budget to 
court workload and performance. This issue is discussed in Chapter 4. 

The classification of  courts is one of  the factors that determines 
the budget allocated to each. There are four types of  courts: type IA 
special (the largest case volumes); type IA; type IB; and type II (the 
smallest case volumes). Courts are classified into these types based on 
their case volume, which determines their workload, and the number 
of  judges, clerks, and employees needed. Thus the higher the type, 
the higher the budget allocation. Court grade also affects the echelon 
of  court officials. Courts with a higher grade have court officials of  
a higher echelon, which means they receive a higher salary, which is 
reflected in the budget provided to such courts.

A consolidated draft of  the budget is then submitted to the 
government, through the ministry of  the National Development 
Planning Agency. Budget proposals that have been agreed upon 
internally in the Supreme Court are then submitted to the National 
Development Planning Agency; after agreement is reached, the 
agency sends the budget proposal to the ministry of  Finance. Thus, 
two government agencies review the proposal. A three-party discussion 
then takes place between the ministry of  finance, the ministry of  the 
National Development Planning Agency, and the Supreme Court. 
There is a back-and-forth negotiation process during the discussions 
before the budget is finally presented by the government to the 
parliament in the form of  the State Budget Proposal.115 The process 
of  drafting the budget and planning is an exhausting one, especially 
when the Supreme Court must consolidate planning and budget 
documents from all of  the first instance and appeal courts. Each 
time there is a revision of  the budget, the process of  discussions with 

115 For instance, if  the topic discussed is the court budget proposal, then the 
deliberations of  the parliament will be attended by representatives of  the Department 
of  Finance, BAPPENAS, the Department of  Justice and the Parliament.
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the lower-level courts must be repeated until agreement is reached. 
The current approach may not be the most efficient and practical 
approach to budget formulation in a judiciary the size of  the 
Indonesian court system.116 In 2016, the Supreme Court coordinated 
826 court offices117 (and continues to grow), each representing a 
budget cost center that had to be coordinated by the Supreme Court. 
Judging by the number of  individual budget proposals received by 
the Supreme Court, it is difficult for the Supreme Court to conduct 
a thorough analysis and review of  the budget proposals submitted 
by the lower courts. An elaborate discussion on the practice of  the 
budgeting mechanism and its impact on courts is provided in the next 
chapter.

N 

3.3 The Establishment of the Judicial Commission

Discussions on the accountability of  the one roof  system 
were evident particularly during the establishment of  the Judicial 
Commission. Since the idea of  the commission was first introduced 
in 1968, following discussions around the bill on judiciary power, 
and then revived during the preparation of  the one roof  system 30 
years later in 1998, the motive for the introduction of  the Judicial 
Commission was always the function of  accountability and protecting 
the integrity of  judges. This is the reason for the formation of  the 
Judicial Commission as part of  the accountability mechanism for 
the one roof  system and the judiciary in general. This subsection 
briefly explains the design and function of  the Judicial Commission 
and its connection with the one roof  system, with a focus on the stage 

116 This argument is recorded in the Assessment of  Budget Activity Consultant Report 
of  the MCC Indonesia Control Corruption Project, USAID, prepared by Joseph Bobek, 
Jakarta: Chemonics, International, June 2007.

117 Mahkamah Agung Republik Indonesia, Laporan Tahunan 2010 Mahkamah 
Agung RI, Jakarta: Mahkamah Agung, February, 2011



126 judicial governance in indonesia  Judicial Independence Under The One Roof System

leading to the establishment of  the Judicial Commission in 1998 and 
its organizational design. 

Discussions about the commission were conducted in several 
stages during the 1998 Reformation. The Elucidation of  Law No. 
35/1999 mentioned the term “honorary board of  judges,” which 
later became the foundation for the establishment of  the Judicial 
Commission.118 The General Elucidation of  the law stated the 
importance of  establishing an honorary board of  judges to create 
checks and balances, with the tasks of  supervising the conduct of  
judges; drafting a code of  ethics (code of  conduct) for judges; and 
providing recommendations on recruitment, promotion, and 
transfers of  judges.119 

During discussions around the constitutional amendment after 
the Reformation, it seems that parliamentary members viewed the 
judiciary from the legal traditional perspective, as a professional 
organization with a judge at the center;120 rather than understanding 
courts as complex organizations in which the issue of  management 
is also central.121 This was particularly relevant in the face of  the 
additional powers given to the Supreme Court to manage the 

118 The proposal to establish an independent commission to conduct selection 
of  justices and judges as well as supervision appears in various sources. A book Risalah 
Pembentukan Komisi Yudisial: Cikal Bakal, Pelembagaan dan Dinamika Wewenang (Record of  
the Establishment of  the Judicial Commission) published by the Secretariat General 
of  the Judicial Commission mentions that the first time the idea for establishing 
such a commission appeared was during discussions on Law No. 14/1970, but it was 
then called the Advisory Council and Research on Judges (Majelis Pertimbangan dan 
Penelitian Hakim). However, that proposal was ultimately rejected and did not appear 
in the final draft of  Law No. 14/1970. The term Honorary Council of  Judges (Dewan 
Kehormatan Hakim) appears in a report of  the Integrated Team for one roof  system 
preparation led by Ir. Hartanto and the Elucidation of  Law No. 35/1999. The terms 
Honorary Board and Judicial Commission are also mentioned in Law No. 25/2000 
on the National Development Program 2000–2004. The discussion also appears in a book 
jointly published by two prominent non-governmental organizations (NGOs), LeIP 
and the National Legal Reform Consortium (KRHN). Moreover, various terms 
appear throughout the discussion process on constitutional amendment.

119 General Elucidation, Law No. 35/1999.
120 Fix-Fierro, 2003, 146.
121 Heydebrand, Organizational Contradictions, 1977, 83–107; Mohr, 1976, 621–

42; Fix-Fierro, 2003, 146.
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organization of  the judiciary, administration, and finance. Hamdan 
Zoelva, at that time a member of  the House of  Representatives from 
the Crescent Star political party (Fraksi Partai Bulan Bintang), argued 
for the importance of  an honorary board of  judges, the forerunner 
of  the Judicial Commission in Indonesia:122 

The performance of the Supreme Court lies not in the Supreme Court, 

but in their judges. Therefore, it is necessary to establish an honorary 

board of judges and to incorporate it in the Constitution, which 

constitutes from the different elements, including judges, lawyers, as 

well as among those who actually have high integrity. They are the 

one who will review the performance of a judge, and recommend the 

dismissal of a judge.123  

Zein Badjeber of  the United Development political party (Fraksi 
Partai Persatuan Pembangunan) made similar arguments.124 The 
discussion that followed the proposed establishment of  the honorary 
board of  judges focused more on the recruitment and supervision of  
judges and justices as its main function. These topics were considered 
the main aspect of  ensuring the quality of  judges, who comprised 
the main element of  the court. Legislators at the time envisioned the 
judicial organization as a set of  judges; therefore they considered that 
the recruitment process for judges must be regulated carefully, and 
that judges, including Supreme Court justices, must be monitored.125 

In discussions around amending the 1945 Constitution in regards 
to the accountability of  the judiciary, it was mentioned that court 
administration and managerial duties could still be controlled by other 
state agencies, including the parliament, and that the State Auditor 

122 Mahkamah Konstitusi, Naskah Komprehensif  Perubahan Undang-
Undang Dasar Negara RI Tahun 1945 (Latar Belakang, Proses dan Hasil 
Pembahasan 1999-2002), Buku VI Kekuasaan Kehakiman, Sekretariat Jenderal dan 
Kepaniteraan Mahkamah Konstitusi, revised ed. (2010), 65–6.

123 Mahkamah Konstitusi, 2010, 70.
124 Mahkamah Konstitusi, 2010, 65–6.
125 Mahkamah Konstitusi, 2010, 76–77.
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Agency could monitor the use of  state budget by the judiciary.126 
The need for greater clarity about the position and function of  the 
Supreme Court’s secretary general was also mentioned for inclusion 
in the Constitution.127 However, that issue was not discussed further 
during the process of  constitutional amendment.

The Supreme Court, through its representative, Deputy Chief  
Justice Iskandar Kamil, expressed its opinion during one of  the public 
hearings on the Constitution’s amendment process about the need to 
ensure judicial accountability through strengthening of  the checks 
and balances system.128 The Supreme Court’s proposals included the 
need to establish an honorary council or judicial committee to conduct 
external supervision of  the ethics and conduct of  judges; whereas for 
non-judicial (organizational, administration, and financial) aspects, 
the Supreme Court proposed a public accountability mechanism 
regarding the performance of  the court by publishing an annual 
report for the public.129 Moreover, the academic draft and design of  
the Judicial Commission as proposed by the Supreme Court in 2003 
showed that after the political commitment to transfer the authorities 
for court administration from the departments to the Supreme Court, 
there was concern about the growing judicial power of  the Supreme 
Court; that the court was considered not prepared to fully conduct all 
of  its duties; and that a Judicial Commission was therefore needed.130  

In 2001, the Judicial Commission was introduced by the Third 
Amendment of  the 1945 Constitution, which stipulated that the commission 
should be independent and given the authority to select justices of  the 
Supreme Court; and to maintain and enforce the honor, dignity, and 
conduct of  judges. The Constitution mandated that the institution 
should be independent. In response to this constitutional mandate, 
Law No. 22/2004 on the Judicial Commission was enacted on 15 July 
2004. The Constitution also mentioned, the “other authority in 

126 Mahkamah Konstitusi, 2010, 103–4.
127 Mahkamah Konstitusi, 2010, 103–4.
128 Mahkamah Konstitusi, 2010, 87.
129 Mahkamah Konstitusi, 2010, 86–90.
130 Mahkamah Agung RI, 2004, 13–4.
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order to maintain and uphold the honor, nobility and behavior of  
judges.” However, the interpretation of  the “other authority” in Law 
No. 22/2004 was narrower than the authority of  the Judge Honorary 
Assembly (Majelis Kehormatan Hakim or MKH), which covers a 
broad range of  judicial management aspects including selection, 
supervision, transfer, and promotion (see Section 3.1.3). 

The interpretation of  the Law No. 22/2004 was also narrower 
from the constitutional mandate. The primary task of  the Judicial 
Commission according to Law 22/2004 is more focused on the 
authority to conduct supervision of  judges; a later amendment added 
the authority to conduct selection of  judges.131 The words “to maintain” 
can be interpreted as preventive action while “to enforce” is directed 
into corrective action.132 But the authority of  supervision attributed 
to the commission by law is limited to providing recommendations to 
the Supreme Court on disciplinary sanctions. The commission can 
only impose one kind of  sanction that is binding in nature, namely, 
a written reprimand. The other two forms of  sanction, which are 
more serious—“suspension” and “termination”—are imposed by the 
Supreme Court based on the recommendation of  the commission. 

The Judicial Commission is comprised of  seven commissioners 
according to Law No. 22/2004, but the Third Amendment of  the 1945 
Constitution does not stipulate its composition. In discussions on the 
bill on the Judicial Commission, most members of  parliament, 
as well as public opinion, supported the argument that judge 
membership would be contrary to the principle of  independence 
and might interfere with the objectivity of  the commission in the 
execution of  its duties.133 Further there was an intention to balance 
the power of  the judiciary by establishing a commission comprised of  
representatives of  different stakeholders outside the judiciary.134 Based 

131 Article 14A, Law No. 49/2009 on the Second Amendment of  Law No. 2/1986 on 
General Court; Article 13A, Law No. 50/2009 on the Second Amendment of  Law No. 7/1989 
on the Islamic Court; Article 14A, Law No. 51/2009 the Second Amendment of  Law No. 
5/1986 on the Administrative Court.

132 Asshiddiqie, 2006, 195.
133 Sekretariat Jenderal Komisi Yudisial RI, 2013, 103–4, 86–90.
134 Sekretariat Jenderal Komisi Yudisial RI, 2013, 97
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on these considerations, according to Law No. 22/2004, the Judicial 
Commission is comprised of  former judges, legal practitioners, law 
academics, and public representative.135 The composition of  all non-
judicial members was intended to protect the commission’s neutrality 
from the judiciary. 

The Supreme Court supervision over judges tended to be vague, 
inconsistent and unreliable.136 Furthermore there was negative 
perception and distrust of  the public toward the judges and the 
judiciary. The internal supervision was considered ineffective, and 
therefore the establishment of  the Judicial Commission was intended 
to strengthen the supervision of  judges as an external auditor.137 As a 
response to the context, the law mentions the role of  the Judicial 
Commission as an external supervisor, while the Supreme Court 
has the power to perform internal supervision.138 The terms of  
internal and external supervision are not clearly defined in the law, 
but in practice they refer to the party responsible for conducting 
supervision. The term ‘internal’ refers to the supervisory function 
conducted by the Supreme Court;139 while the term ‘external’ refers 
to the supervisory function conducted by an agency outside the 
Supreme Court or the Judicial Commission.140 Besides the functions 
of  the supervision of  judges and selection of  Supreme Court justices, 
according to Law No. 18/2011 on the Amendment of  Law No. 22/2004 
on the Judicial Commission, the Judicial Commission together with 
the Supreme Court is also responsible for the selection of  other 
judges. Again there is an overlapping functions between these two 
institutions. The dynamic relationship between the Supreme Court 
and the Judicial Commission is one for discussion on the practice of  
the one roof  system. 

135 Article 6 (3), Law No. 22/2004 on the Judicial Commission.
136 Sebastiaan Pompe, 2005, p. 273.
137 Jimly Asshidiqqie, Perkembangan dan Konsolidasi Lembaga Negara 

Pasca Reformasi, Jakarta: Setjen dan Kepaniteraan MKRI, Second Printing, April 
2006, 196-197.

138 Article 32A (1) and (2), Law No. 3/2009.
139 Article 32A (1), Law No. 3/2009.
140 Article 32A (2), Law No. 3/2009.
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N
3.4 Bringing Context to the Evaluation Framework

In the previous chapter a general evaluation framework for 
evaluating the practice of  the one roof  system was developed. 
However, the evaluation framework needs to be equipped with 
information that can be used as an indicator to analyze the practice of  
the one roof  system. The investigation of  the historical background, 
organizational arrangement, and context of  the one roof  system 
undertaken in this chapter provides important knowledge to complete 
the evaluation tool.

The objectives and motives behind the establishment of  the 
one roof  system provide the main indicator for determining the 
extent to which the one roof  system has achieved its objectives. 
The argumentation here is developed from an assessment of  the 
practice of  the one roof  system in each of  the aspects that contribute 
to the achievement of  its objectives. This section is dedicated to 
contextualizing the evaluation framework by identifying the objectives 
of, and supporting and opposing arguments for, the one roof  system.

3.4.1 The Objectives of the One Roof System

On the basis of  the historical background to the implementation 
of  the one roof  system, it is clear that one reason for the judiciary 
demanding separation from the government was to reduce intervention 
by the government, which interfered with the independence of  the 
judiciary via its court administrative powers. This was reflected in the 
legal framework following the introduction of  the one roof  system, 
and mentioned in the consideration of Law No. 35/1999, amended in 
Law No. 43/2009 to read:

That the judiciary is an independent power and hence to realize the 

independent judiciary and free from the power of the Government it is 
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deemed necessary to carry out a firm separation between the judicial 

functions from the executive.

There were two important drivers of  the introduction of  the 
one roof  system: to realize the independence of  the judiciary; and 
to release judicial functions from the government’s control. The issue 
of  the independence of  the judiciary, particularly its institutional 
independence, was so important that during the constitutional 
amendment process one of  the debates was about the choice of  
words to describe the level of  independence of  the judiciary; that 
is, whether to use the word "merdeka,” “mandiri,” or “bebas.” All of  
these Indonesian words can be defined in terms of  independence 
or freedom, but each has a different level of  emphasis in regards to 
independence.141 The members of  parliament finally agreed to use 
the word “merdeka,” which was also used to indicate the independence 
of  the country because it was considered to have the strongest 
meaning of  all the words in the Bahasa Indonesia language that refer 
to independence.142 After long discussions, the parliament agreed 
that the Third Amendment of  the 1945 Constitution on the judiciary 
section, Article 24, would be worded as follows: “The judiciary is an 
independent authority to administer the courts, for the enforcement 
of  law and justice.” This is symbolic of  how important it was, at the 
time, to liberate the judiciary from the domination of  government 
and make explicit its independence.

Besides this goal, the judges as proponents of  the one roof  system 
also saw it as a means to elevate the status of  judges and the judiciary 
in their constitutional position, and to command the respect of  
other branches of  government. The idea of  the one roof  system was 

141 Interview with Zein Badjeber, chair of  the Legislation Body of  the 
parliament 1999–¬2004, on 15 April 2016.

142 Interview with Zein Badjeber, chair of  the Legislation Body of  the 
parliament 1999–2004, 15 April 2016; See the statement of  Iskandar Kamil, justice 
of  Mahkamah Agung during a hearing involving Mahkamah Agung and the Ad 
Hoc Committee I of  the People’s Deliberative Assembly, Thursday 15 February 
2000, 86–90 (Sekretariat Jenderal, Risalah Perubahan Undang-Undang Dasar Negara 
Republik Indonesia Tahun 1945, 1999–2002 (Tahun Sidang 1999), Sekretariat Jenderal, 
Jakarta, 2008).
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initiated in 1951, the same year in which the judges went on strike 
to express their disappointment about the decline of  their status, to 
the government, in public and in the eyes of  other state apparatuses, 
in particular prosecutors. The concept of  status encompassed 
the demand for a better salary, sufficient court facilities, and the 
professional status of  judges. In other words, the poor salary and 
facilities provided to judges and courts at the time were not merely 
a matter of  money. For judges this was both a constitutional matter 
and a symbol of  the position of  the judiciary in the Constitution. 
Marginalization of  judges and the judiciary continued throughout 
the New Order era, and the struggle for a better status became an 
important item on the agenda of  the judges. Further, the judiciary 
demanded the authority for judicial review of  legislation, which 
would have completed the idea of  strengthening the position of  the 
judiciary against the legislature. 

The one roof  system that encompassed separation from the 
government arose not only because the judiciary wanted to prevent 
government intervention and domination of  the judiciary, but also 
because of  the idea that transferring court administration from the 
government to the Supreme Court would elevate the position of  
the judiciary to a fully-fledged and equally powerful third branch 
of  government. Along with the promotion of  the one roof  system, 
the Supreme Court demanded a change to the professional status 
of  judges, which was also part of  the whole idea of  the one roof  
system, where the administration of  the judiciary would be another 
of  the responsibilities of  the Supreme Court. Even in the 1950s, 
judges demanded separate regulations for their salaries, which aimed 
to symbolize the status of  judges in the administration, akin to the 
separate regulations for the salaries of  the president, ministers, and 
members of  parliament.143 However, the request of  judges to be 
given a status and title other than civil servants was refused by the 
government and parliament who saw no reason to consider the judges’ 
demand.144 Only after the Reformation, following the decision to 

143 Lev, 1990, 48.
144 Lev, 1990, 48.
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move forward with the one roof  system, did the idea of  changing the 
status of  judges emerge. During discussions around the constitutional 
amendment, Zein Badjeber, a member of  parliament and head of  
the legislation body, mentioned the need to stress the professional 
status of  judges as state officials, rather than as civil servants selected 
and appointed by the ministry of  justice.145  

3.4.2 Arguments for and Against the One Roof System

Essentially the one roof  system represents an attempt to protect 
judicial independence, in particular institutional independence, 
against government intervention by separating the administration of  
the judiciary from the government. However, the implementation of  
the system has had additional consequences. Some Indonesian experts 
argue that handing the authority for both court administration and 
adjudication to the highest court of  the land creates the potential for 
abuse of  power by the Supreme Court.146 What is critical to consider 
is whether the objectives of  the one roof  system have been met by 
transferring the court administration power to the Supreme Court. In 
light of  this, the purpose of  this subsection is to explore and analyze 
the initial goals and presuppositions of  the introduction of  the one 
roof  system, and at the same time identify its potential advantages 
and disadvantages. Further, elaboration of  the argumentation by 
proponents and opponents is useful for providing both direction in 
regards to potential issues that might have arisen during the 20 years 
since the implementation of  the one roof  system; and arguments 

145 Sekretariat Jenderal, Risalah Perubahan Undang-Undang Dasar Negara Republik 
Indonesia Tahun 1945, 1999–2002 (Tahun Sidang 1999) (Jakarta: Sekretariat Jenderal, 
2008), 65–6.

146 During discussions of  the Bill on the Basic Principles of  the Judiciary in 1998–
99, the Indonesia Legal Aid Foundation (YLBHI) and LeIP raised concerns about 
the parliament focusing only on the one roof  system, without carefully examining 
the potential for abuse of  power by the Supreme Court (Sekretariat Jenderal 
Komisi Yudisial RI, 2013, 24). Further, during the amendment process for the 1945 
Constitution, Bambang Widjojanto from the YLBHI and Frans Hendra Winarta 
representing the Indonesian Advocate Association emphasized the importance of  
checks and balances, and an accountability mechanism, to limit the power of  the 
Supreme Court under the one roof  system. (Sekretariat Jenderal, 2008, 247–8, 272–
3).
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about the variety of  options available to achieve the objectives of  the 
one roof  system. 

As discussed in Section 3.1.3, during preparations for the 
establishment of  the one roof  system in 1999, the government 
formalized a team, called the Integrated Team, to assess and 
prepare for the introduction of  the new system. The discussion 
and assessments of  this team, which produced both supporting and 
opposing arguments, ultimately led to recommendations that were 
executed by the government to introduce the one roof  system. These 
arguments accumulated from a process that involved a variety of  
parties including the government, judges, prominent lawyers, and 
academics. Government representatives from the Department of  
Justice, Department of  Religious Affairs, and Department of  Defense 
were the main opponents of  the one roof  system. It was academics 
and judges who for the most part fully supported the introduction of  
the one roof  system. The Report of  the Integrated Team on the Assessment 
of  the Implementation of  the Decree of  People’s Deliberative Assembly No. X/
MPR/1998 on the Strict Separation between Judicative from the Executive 
is the primary source for investigating the debate surrounding the 
establishment of  the one roof  system. 

In general, proponents argued that the one roof  system would 
protect the judiciary from government intervention. They noted that 
the administration of  judges under the departments, combined with 
the judges’ status as civil servants, infringed on the independence 
of  the judiciary.147 The idea of  transferring the authority of  court 
administration derived from the historical and political context, 
which led to the conclusion that as long as the court administrative 
functions remained under the control of  the departments or 
executive, the situation would not be conducive to supporting an 
independent judiciary.148 From this point of  view the dual system 

147 Bagir Manan, “Memberdayakan Kekuasaan Kehakiman,” In Himpunan 
Hasil Pengkajian Pelaksanaan TAP MPR-RI Nomor X/MPR/1998 Berkenaan dengan 
Pemisahan yang Tegas Antara Fungsi-Fungsi Yudikatif  dari Eksekutif, ed. Tim Kerja Terpadu, 
Jakarta: Kantor Menteri Negera Koordinator Bidang Pengawasan Pembangunan 
dan Pendayagunaan Aparatur Negara RI, Jakarta, June 1999, 62–85.

148 Adnan Buyung Nasution, “Urgensi Pemisahan Kekuasaan Kehakiman 
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of  court administration was the cause of  the problem, because 
it served to legitimate government interference. Therefore, the 
abolition of  the system and the transfer of  administrative authority 
from the departments to the Supreme Court represented a solution. 
To counter the argument that judicial autonomy from executive 
interference works satisfactorily in other countries that have adopted 
the dual court administration system, proponents argued that the dual 
system can only work in a democratic environment where a checks 
and balances mechanism, freedom of  the press, and highly regarded 
judges are effectuated.149 Based on these arguments, proponents also 
maintained that the transfer of  authority from the departments to 
the Supreme Court would reduce the influence of  the executive 
over judges and therefore that the one roof  system would contribute 
to improvements in the quality of  judgments.150 Proponents also 
suggested the establishment of  the independent Judicial Commission 
to respond to the issue of  additional workload for the Supreme Court, 
and the potential abuse of  power by the Supreme Court.151  

In contrast, opponents predicted that the transfer of  court 
administration to the Supreme Court would not in itself  eliminate 
infringements to judicial independence. They argued that it 
was not the system of  dual court administration, but its political 
implementation, that was the cause of  the problem.152 This argument 
derived from the important reality that part of  the problem also rests 
with the judiciary. Opponents further argued that infringements to 
the independence of  the judiciary, other than by the government, 
might also come from within the judiciary itself, as well as from other 

(Yudikatif) dari Kekuasaan Pemenrintah (Eksekutif),” In Himpunan Hasil Pengkajian 
Pelaksanaan TAP MPR-RI Nomor X/MPR/1998 Berkenaan dengan Pemisahan yang 
Tegas Antara Fungsi-Fungsi Yudikatif  dari Eksekutif, ed. Tim Kerja Terpadu, Jakarta: 
Kantor Menteri Negera Koordinator Bidang Pengawasan Pembangunan dan 
Pendayagunaan Aparatur Negara RI, June, 1999, 122–3.

149 Nasution, 1999, 125.
150 Kantor Menteri Negara, 1999, 38.
151 Nasution, 1999, 126.
152 Subekti, Kekuasaan Mahkamah Agung RI, Pikiran Rakyat, 11 October 

1985; Kompas, 14 October 1985.
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extra-judicial parties.153 These arguments illuminate an important 
reality—that although organizational, administrative, and financial 
functions might be transferred from the executive, this by itself  will 
not automatically free the judiciary from dependence on whomever 
holds court administration power. From this perspective, therefore, 
there would be a shift toward a new dependence of  the judiciary 
on the Supreme Court as the administrator of  court budgets and 
judicial personnel.154 Such dependency, according to this argument, 
is more likely to lead to arbitrariness because of  the lack of  checks 
and balances.155  

Moreover, opponents of  the one roof  system argued that the 
problem of  the individual independence of  judges has nothing to do 
with the court administration system, but lies with the integrity of  
judges as individuals. They argued that if  the problem of  individual 
and core independence stems from judges when exercising their 
competency, then the solution to prevent infringement from the 
executive on judges lies with the judges themselves.156 Opponents 
also believed that the individual independence of  a judge is highly 
dependent on their conduct, which reflects their personal integrity, 
impartial behavior, and professional ability.157 

For evaluation purposes, arguments for and against the one 
roof  system are here broken down according to each aspect of  the 
evaluation framework, to better structure the analysis toward the 
question of  whether or not the goal of  the one roof  system has been 

153 Kantor Menteri Negara, 1999, 18.
154 Manan, 1999.
155 Manan, 1999.
156 Harun Al Rasyid, “Naskah Akademisi untuk Tim Kerja Terpadu Menko 

Wasbangpan: Beberapa Buah Pikiran” In Himpunan Hasil Pengkajian Pelaksanaan TAP 
MPR-RI Nomor X/MPR/1998 Berkenaan dengan Pemisahan yang Tegas Antara Fungsi-Fungsi 
Yudikatif  dari Eksekutif, ed. Tim Kerja Terpadu, Jakarta: Kantor Menteri Negera 
Koordinator Bidang Pengawasan Pembangunan dan Pendayagunaan Aparatur 
Negara RI, June, 1999, 122–3.

157 Departemen Kehakiman, “Tanggapan terhadap Konsep RUU Perubahan 
UU Nomor 14 Tahun 1970 dan UU Nomor 14 Tahun 1985 yang Disusun oleh 
Mahkamah Agung RI,” (Jakarta: Departemen Kehakiman, 1999), 193.
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realized. The supporting and opposing arguments are elaborated 
below.

3.4.2.1 The Administration of Judges 

Supporting Arguments

Proponents argued that the one roof  system would protect 
the judiciary from government intervention. They note that the 
administration of  judges under the departments, combined with 
the judge’s status as civil servants, had negatively influenced the 
individual independence of  judges.158 The idea of  separating the 
authority for court administration derived not primarily from 
theoretical reasons but more from historical experience, which 
showed that as long as court administrative functions remain 
under the control of  departments or the executive, this would not 
be conducive to supporting an independent judiciary.159 From this 
viewpoint the dual system of  court administration was the cause of  
the problem, because the system served to legitimize government 
interference, and therefore the abolition of  the system and the transfer 
of  administrative authority from the departments to the Supreme 
Court was considered the solution. To counter the argument that 
judicial autonomy from executive interference works satisfactorily 
in other countries that have adopted the dual court administration 
system, proponents argued that the dual system can only work in 
a democratic environment where checks and balances mechanisms, 
freedom of  the press, and highly regarded judges are present. Based 
on these arguments, proponents also believed that the transfer of  
authority from the departments to the Supreme Court would reduce 
the influence of  the executive over judges, and therefore the one roof  
system would contribute to improving the quality of  judgments.160  

Proponents also suggested the establishment of  an independent 
body, a Judicial Commission, to respond to the issue of  additional 

158 Manan, 1999.
159 Nasution, 1999, 122–3.
160 Kantor Menteri Negara, 1999, 38.
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workload for the Supreme Court and the potential abuse of  power by 
the Supreme Court.161 Proponents realized that the workload of  the 
Supreme Court would increase significantly after the introduction 
of  the one roof  system; therefore they suggested the establishment 
of  an honorary board as a checks and balances mechanism for the 
Supreme Court, and to reduce its burden, particularly in judge 
management including supervision, recommendations for promotion 
and transfer, and the development and enforcement of  a code of  
conduct for judges.162 

The fears of  opponents that the one roof  system would give 
birth to arbitrariness of  the court were considered “exaggerated and 
unreasonable” by proponents.163 Proponents argued that the one roof  
system is an organizational arrangement that is not related to the 
implementation of  the judicial function, because it concerns only the 
area of  organization, administration, and finance of  the judiciary.164 

Supporters also argued that under the one roof  system the 
hidden conflict between the Supreme Court and departments in the 
decision-making process and the management of  the judiciary—
caused by overlap in authorities under the dual system—could be 
eliminated.165  The one roof  system was expected to reduce the 
domination of  the judiciary by the executive and to increase the 
involvement of  the judiciary in judge and personnel management. 
One of  the more important aspects of  personnel management is the 
transfer and promotion system for judges. Supporters asserted that 
under the one roof  system the development of  careers through the 
transfer and promotion system would be more efficient in terms of  

161 Nasution, 1999, 126.
162 Kantor Menteri Negara, 1999, 48, 51.
163 Manan, 1999.
164 Manan, 1999.
165 M. Ali Budiarto, ”Identifikasi Konsekuensi Pemisahan Fungsi Yudikatif  

dan Eksekutif  TAP MPR Nomor X/MPR/1998,“ In Himpunan Hasil Pengkajian 
Pelaksanaan TAP MPR-RI Nomor X/MPR/1998 Berkenaan dengan Pemisahan yang 
Tegas Antara Fungsi-Fungsi Yudikatif  dari Eksekutif, ed. Tim Kerja Terpadu, Jakarta: 
Kantor Menteri Negera Koordinator Bidang Pengawasan Pembangunan dan 
Pendayagunaan Aparatur Negara RI, June, 1999, 88.
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procedure, would shorten the process, and would be more directed 
toward the interests of  the judiciary.166 Besides the transfer and 
promotion process, proponents also expected that under the one roof  
system, decisions regarding judicial personnel would not only require 
the approval of  the executive, but would be made in consultation 
with the Supreme Court. 

Opposing Arguments

Opponents believed that pressures inimical to the independence 
of  the judiciary and judges may also come from within the judiciary 
itself  and from judges in the higher courts than judges sitting in lower 
courts.167 Opponents noted potential risks if  the administration of  
court personnel—ranging from selection, dismissal, transfer, and 
promotion as well as other administrative affairs—is exclusively in 
the hands of  the Supreme Court, without a consultative mechanism 
between the judiciary and other related agencies.168 

Opponents also noted that influence from within the judiciary 
may also occur in the form of  guidance, advice, and reprimand as 
part of  the supervision function of  the Supreme Court and chief  
judge relating to lower courts.169 Opponents pointed out that if  
the court administration authority was transferred to the Supreme 
Court, the administrative authority may influence judges’ rulings, 
thus jeopardizing legal and justice values.170 

3.4.2.2 The Administration of Budgets

Supporting Arguments

166 Kantor Menteri Negara, 1999, 39.
167 Kantor Menteri Negara, 1999, 41.
168 Kantor Menteri Negara, 1999, 32; Departemen Kehakiman, 1999, 196.
169 Muladi, “Pemisahan yang Tegas Antara Fungsi-Fungsi Yudikatif  dari 

Eksekutif  dalam Rangka Menegakkan Kekuasaan Kehakiman yang Merdeka, 
Departemen Kehakiman RI,” In Himpunan Hasil Pengkajian Pelaksanaan TAP MPR-RI 
Nomor X/MPR/1998 Berkenaan dengan Pemisahan yang Tegas Antara Fungsi-Fungsi Yudikatif  
dari Eksekutif, ed. Tim Kerja Terpadu, Jakarta: Kantor Menteri Negera Koordinator 
Bidang Pengawasan Pembangunan dan Pendayagunaan Aparatur Negara RI, June, 
1999.

170 Kantor Menteri Negara, 1999, 41.



141chapter i i i :  The Historical Background and The Organizational   | 
            Framework of the One Roof System 

In the area of  court budgets, supporters expected that the one 
roof  system would promote flexibility and efficiency in the process 
of  court financing and resource distribution. Court financial 
management is one of  the most important aspects that was continually 
debated under the dual system. During the New Order era court 
budgets were limited compared with those for other governmental 
institutions, and this restricted court activities in a number of  ways. 
Supporters believed that implementation of  the one roof  system 
would improve the financial situation of  the judiciary because the 
judiciary would participate more in court financial management to 
support its needs.171 With increased participation of  the judiciary in 
the court budgeting process, proponents also argued that this will 
lead for better facilities of  the court, as well as more efficient and 
integrated planning for the judiciary.172 

Opposing Arguments

From the financial and resources perspective, opponents 
feared that there would be abuses of  financial management and 
misappropriation of  court resources because no internal supervision 
agency was available in the Supreme Court’s organization.173   

3.4.2.3 Other Organizational Arrangements

Supporting Arguments

Proponents suggested that the transfer of  administration 
authority to the Supreme Court would lead to a more improved and 
more integrated process between the court management and case 
processing.174 Proponents believed that under the one roof  system, 
the management of  court personnel would be more integrated and 
in accordance with the needs of  the judiciary.175 Proponents also 
noted that integration of  the court administration and legal technical 

171 Kantor Menteri Negara, 1999, 40.
172 Kantor Menteri Negara, 1999, 40.
173 Kantor Menteri Negara, 1999, 44.
174 Kantor Menteri Negara, 1999, 39.
175 Kantor Menteri Negara, 1999, 39.
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functions under the Supreme Court would contribute to more 
integrated supervision of  the judicial, technical, and administrative 
functions of  the judiciary.176 The doubts expressed by opponents that 
the one roof  system would give birth to arbitrariness of  the court 
were considered “exaggerated and unreasonable” by proponents.177  
Proponents argued that the one roof  system is an organizational 
arrangement that is not related to the implementation of  judicial 
functions, because it concerns only the organization, administration, 
and finance of  the judiciary.178 

Further, proponents believed that the one roof  system would 
promote simplification of  the organization and procedures, including 
the elimination of  conflicting and overlapping tasks. They suggested 
that the transfer of  the administration authority to the Supreme Court 
would benefit the courts because of  a more integrated organization 
between court management and case processing.179 Supporters also 
argued that under the one roof  system hidden conflict between the 
Supreme Court and government departments in the decision-making 
process, caused by overlapping authority under the dual system, 
would be eliminated.180  

Opposing Arguments

Opponents considered that the one roof  system would create 
a significant additional workload for the Supreme Court, which 
would take on the administration of  judges, staff, and budgeting—
an executive domain.181 Also, the additional burden may reduce the 
ability of  the judiciary to perform its core function of  processing 
cases, especially considering the extensive existing backlog of  

176 Kantor Menteri Negara, 1999, 39.
177 Manan, 2005, 128.
178 Manan, 2005, 128
179 Kantor Menteri Negara, 1999, 39.
180 Budiarto, 1999, 88.
181 Kantor Menteri Negara, 1999; 19. Jimly Asshiddiqie, “Pokok Pikiran 

tentang Penyempurnaan Sistem Pengangkatan dan Pemberhentian hakim 
Indonesia,” http://www.jimly.com/makalah/namafile/65/POKOK_PIKIRAN_
TENTANG_PENYEMPURNAAN_SISTEM.pdf, accessed on 10 October 2019.
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cassation and revision cases in the Supreme Court.182 The total 
number of  judges in 1999, during debate on the one roof  system, 
was 5,836.183 Opponents noted that the Supreme Court, with only 
51 justices, had to manage 5,836 judges throughout Indonesia. 
This required additional personnel, particularly those specialized 
in organization and management. Further, opponents argued that 
the transition process to adopt the new administration tasks and 
additional workload may result in a delay in the career development 
of  the current judges, registrars, and staff.184 

Further, opponents feared that the one roof  system would create 
centralized power in the Supreme Court. They argued that the 
development of  court administration by the Supreme Court may 
lead to exclusivism, closure, and subjectivity with regards to the 
administration of  judges and judicial personnel, which may reduce 
judicial accountability.185 Opponents feared that if  the Supreme 
Court acquired complete control over court administration and legal 
technical functions, the judiciary may be able to act arbitrarily under 
the cover of  an independent judiciary.186 

Opponents also highlighted that court administration is an 
executive function. The implementation of  the one roof  system, 
they argued, would have consequences for the role of  the Supreme 
Court, not only for its functions as a trial court but also by shifting 
its role to that of  an administrative organization able to make 
administrative decisions. Opponents highlighted the fact that the 
Supreme Court and its leadership could not be held accountable for 
their decision making in the administrative domain, which covers the 
areas of  organization, finance, and personnel administration. They 
further asserted that the organizational, administrative, and financial 
arrangements for the Supreme Court would pose a high risk to its 
leadership because the justices would act as state administrative 

182 Kantor Menteri Negara, 1999, 31; Departemen Hakiman, 1999, 194.
183 Kantor Menteri Negara, 1999, 45.
184 Kantor Menteri Negara, 1999, 44.
185 Kantor Menteri Negara, 1999, 19
186 Kantor Menteri Negara, 1999, 41.
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officers who could be charged in an administrative court for their 
administrative decisions.187 The leadership of  the Supreme Court, 
as the organizer of  the judicial power charged with carrying out 
the administrative affairs of  the state, would not be shielded from 
liability if  any administrative decision were to harm a judge or court 
personnel; for example, in the decision to transfer or promote a judge, 
which is considered an administrative decision.188 This also means 
that the chief  justice and other decision makers within the judiciary 
could be held accountable for their administrative decisions, and be 
sued in an administrative court.189 A similar situation would not cause 
a problem if  the department was in charge, because the minister as an 
administrative decision maker is also a subject of  the administrative 
law domain.190 

Opponents representing the military courts maintained a 
diplomatic position, saying that they supported the idea of  the one 
roof  system, except that it should be applied only in the general, 
Islamic and administrative court jurisdictions, not for military 
courts.191  The military courts argued that a military tribunal is based 
on military law and has been developed with a military approach that 
gives military courts their own specificities; for example the military 
court has their own procedure of  the judge recruitment, transfer, 
and promotion system, and the training program for their judges 
which different from the other courts.192 The other argument from 
opponents was related to the cost and time needed for the transition 
process—particularly to revise all the laws on the judiciary and other 
related laws—which may influence the process of  the development 

187 Muladi, 1999, p. 24.
188 Muladi, 1999, p. 24.
189 Muladi, 1999, p. 24.
190 Muladi, 1999, p. 24.
191 Neken Tarigan, “Aktualisasi Penyelenggaraan Kekuasaan Kehakiman 

menurut Pasal 24 dan 25 UUD 1945 Beserta Penjelasannya,” In Himpunan Hasil 
Pengkajian Pelaksanaan TAP MPR-RI Nomor X/MPR/1998 Berkenaan dengan Pemisahan 
yang Tegas Antara Fungsi-Fungsi Yudikatif  dari Eksekutif, ed. Tim Kerja Terpadu, Jakarta: 
Kantor Menteri Negera Koordinator Bidang Pengawasan Pembangunan dan 
Pendayagunaan Aparatur Negara RI, June, 1999.

192 Tarigan, 1999.
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of  judicial careers and judicial organization at the present time.193  
Further, opponents recalled that the status of  judges was still that of  
civil servants and thus the national law on civil servants remained 
binding for the administration and management of  judges.194 

3.4.2.4 Context

Supporting Arguments

Supporters believed that the introduction of  the one roof  system 
would have a positive impact on the judiciary’s public image. In 
Indonesia, at the beginning of  the reform era, public trust in state 
institutions including the judiciary was poor. This resulted particularly 
from the perception of  corruption, collusion, and nepotism in state 
institutions. The one roof  system was expected to reduce corruption 
arising from the negative relationship and nepotism between the 
government and the judges. From that viewpoint, supporters also 
believed that the one roof  system would improve the negative 
perception that the Supreme Court and judiciary are instruments of  
the government.195 Further, proponents believed that strengthening 
the institutional independence of  the judiciary would increase 
respect in the judiciary from the other two pillars of  government—
the executive and the legislature.196 The establishment of  the Judicial 
Commission was also believed to be a solution to the problem of  
increased workloads and the fear of  abuse of  power by the Supreme 
Court as a result of  the centralization of  judicial and administrative 
authority. 

Opposing Arguments

Opponents argued that the changing of  arrangements in the 
organization, administration, and finance of  the judiciary would 
require the revision, deletion, and drafting of  new provisions 
for different laws related to the judiciary, which would involve a 

193 Kantor Menteri Negara, 1999, 36, 37, 42.
194 Kantor Menteri Negara, 1999, 36.
195 Budiarto, 1999, 88.
196 Kantor Menteri Negara, 1999, 39.
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complicated process of  lawmaking.197 Further, the organizational 
changes would require coordination and cooperation between 
the Supreme Court and various government agencies, such as the 
Ministry of  Finance, and BAPPENAS.198  

Despite the supporting and opposing arguments outlined 
earlier, discourses prior to the establishment of  the one roof  system 
also highlighted preconditions and factors that contributed to the 
successful implementation of  the one roof  system. One of  the 
most important preconditions noted in the discussions was that the 
independence of  the judiciary not only rested on the shoulders of  
the judiciary itself, but also relied on the external environment of  the 
judiciary. The independence of  the judiciary can only be realized 
if  the government and public in general respect the principle of  
independence; consequently the government and public are willing 
to accept the limitations and obligations required by the rule of  
law to realize an independent judiciary.199 Further, independence 
requires supervision and a better checks and balances mechanism 
by involving other pillars in the administration of  judges, including 
in the recruitment and transfer system. The discourses also noted 
the importance of  context, which addresses the need for a conducive 
environment through, for example, the freedom of  the press and the 
participation of  interest groups and active pressure groups to safeguard 
the independence of  the judiciary and judges.200 An association of  
judges was also highlighted as an important mechanism to uphold 
the ethics and conduct of  judges, which in turn eventually would 
prevent influence by the executive.201  

197 Departemen Kehakiman RI, “Pemisahan Yang Tegas Antara Fungsi-
Fungsi Yudikatif  Dari Eksekutif  Dalam Rangka Menegakkan Kekuasaan 
Kehakiman Yang Merdeka”, In Himpunan Hasil Pengkajian Pelaksanaan TAP MPR-RI 
Nomor X/MPR/1998 Berkenaan dengan Pemisahan yang Tegas Antara Fungsi-Fungsi Yudikatif  
dari Eksekutif, Edited by Tim Kerja Terpadu, Jakarta: Kantor Menteri Negera 
Koordinator Bidang Pengawasan Pembangunan dan Pendayagunaan Aparatur 
Negara RI, June, 1999, 25–6.

198 Departemen Kehakiman RI, 1999, 25–6.
199 Manan, 1999, 69.
200 Manan, 1999, 69.
201 Kantor Menteri Negara, 1999, 46.
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N
The historical background elaborated in this chapter has 

provided information and an analysis of  the motives for, and context 
of, the introduction of  the one roof  system. The investigation of  the 
historical background and legal framework of  the one roof  system has 
clarified the objectives of  the one roof  system. The understanding of  
these objectives is the main instrument used here to respond to the 
first research question regarding whether or not the one roof  system 
has realized its objectives. Along with the objectives, the evaluation 
framework has been brought into context in this chapter, including by 
mapping out the supporting and opposing arguments in relation to 
each of  the evaluation aspects. The evaluation framework represents 
a preliminary step in answering the question of  whether the one roof  
system has realized its objectives. 

In the next chapter, the collected data, primarily from interviews 
but complemented by data from the literature or statistical sources 
are presented and analyzed using the evaluation framework. 
Further, theoretical perspectives concerning the rule of  law value 
and managerial standards within judicial governance are applied to 
analyze the practices of  the one roof  system. 
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Lord Woolf  once suggested that judicial independence and 
judicial self-government are linked because the protection of  the 
judiciary as a whole will ensure the future independence of  the 
judiciary.1 This is one of  the reasons why many countries have given 
judges a greater role in the administration of  the court system and 
court resourcing.2 Despite concerns over the independence of  the 
judiciary, the discussion has also expanded to the issue of  the quality 
of  organization required to perform in an effective and efficient way. 
This chapter is dedicated to understanding whether the one roof  
system, as one model of  judicial self-government, has achieved its goal 
of  realizing judicial independence but at the same time maintained 
the quality of  the organization.

Chapter 3, in introducing the one roof  system, investigated 
the formulation of  the original idea and what has come of  it. As 
mentioned in Section 3.4.1, the main objective of  the one roof  
system was to ensure institutional independence of  the judiciary in 
Indonesia from government intervention by shifting the authority for 
court administration, including the administration of  court finances, 
resources, and personnel, to the Supreme Court. The investigation 
of  the history and background of  the one roof  system identified the 
practice of  the implementation of  the dual system and its impact on 
independence of  the judiciary in Indonesia. In practice, under both 
the Old Order and New Order governments, the executive exploited 
the dual system to marginalize the judiciary by taking control over 
court administration and financing. Despite early discussions around 
providing greater autonomy for the judiciary to manage its own 
affairs, the one roof  system was not enacted until 1999 and was not 
officially effective until 2004.

This chapter’s analysis of  the practice of  the one roof  system aims 
to provide an understanding of  whether the one roof  system has been 

1 Lord Woolf, “The Rule of  Law and a Change in the Constitution,” 
Cambridge Law Journal 63 317–30, 2004, 322. doi:10.1017/S0008197304006592.

2 Hector Fix-Fierro, Courts, Justice and Efficiency: A Socio- Legal Study of  
Economic Rationality in Adjudication (Oxford and Portland, Oregon: Hart Publishing, 
2003), 209.
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able to achieve its objective of  creating judicial independence. The 
evaluation framework crystalized in Chapter 3 is here operationalized 
by examining the collection of  information on different aspects of  
the framework to direct an inquiry into the development of  the one 
roof  system. There are four aspects in which the one roof  system 
is evaluated: administration of  judges; resources and finance; 
organizational design; and its context. This chapter outlines some 
positive developments that the one roof  system has brought, but also 
some issues of  concern that arose following the development of  the 
one roof  system. For each aspect, this chapter provides an evaluation 
of  whether or not independence of  the judiciary as the main objective 
of  the one roof  system has been achieved. As one model of  judicial 
governance, the one roof  system is expected to experience issues with 
balancing the two perspectives of  the rule of  law principle against 
managerial efficiency, which is likely to emerge through examination 
of  these different aspects of  the system’s institutional practice. This 
chapter presents these two perspectives in the ensuing analysis.

N 

4.1 Evaluation of the One Roof System

4.1.1 The Administration of Judges

As discussed in Section 3.4.2.1, in the area of  judge administration 
one of  the most important theses underpinning the one roof  system 
model is as follows. If  the administration of  judges is implemented by 
the Supreme Court, the judiciary will be more independent because 
the Supreme Court has a better understanding of  the needs of  judges 
and will secure the independence of  the judiciary because the system 
will be managed by the judiciary itself. In this section I discuss the 
extent to which this is true. 

The administrative tasks carried out by the Supreme Court 
include recruitment, training, transfer, promotion, supervision, and 
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discipline of  judges.3 Of  these, the system of  transfer and promotion 
emerged as one of  the most important issues among judges, 
triggering them to urge the adoption of  the one roof  system.4 In a 
civil law country where judges are selected from the courts of  first 
instance, and thus have a long career path within the judiciary, career 
management is seen as vitally important.5 This is also an aspect in 
which the tension between the principle of  the independence of  the 
judiciary and management standards must be carefully balanced. 

An analogy still quite often used by judges to describe the situation 
during the regime of  court administration by government departments 
is that the “judge’s head is in the Supreme Court, while her stomach 
is in the Government.” This implies that judges were under the 
supervision of  the Supreme Court in deciding cases, but their welfare 
was under the control of  the government. Judges are critical of  this 
situation as an infringement of  individual independence, because 
on the one hand they had to decide independently and impartially 
and on the other, their hands were tied by the government, which 
controlled their careers and welfare. 

The organizational reform that followed the establishment of  
the one roof  system cannot be separated from the judicial reform 
proclaimed by Chief  Justice Bagir Manan in 2001.6 One important 
element of  this reform was human resource management reform, 
particularly to adapt to the one roof  system that had just been 
introduced. Steps to reform the management of  judges and staff were 
in principle taken to improve the quality, integrity, and performance of  

3 Presidential Decree No. 21/2004; Presidential Regulation No. 13/2005 on the 
Secretariat of  the Supreme Court.

4 Mahkamah Agung RI, Kertas Kerja Pembaruan Sistem Pembinaan SDM 
Hakim (Jakarta: Mahkamah Agung RI, 2003) 23–5.

5 Guarnieri and Pederzoli, 2001, 50.
6 See Churchill et al., 2013, 16–7. After his appointment as chief  justice in 

2001, Bagir Manan sought to consolidate justices at the Supreme Court who were 
seen to be committed to fostering reform of  the judiciary, including justices Mariana 
Sutadi Nasution, Paulus Efendi Lotulung, and Abdul Rahman Saleh. This group of  
justices were the drivers of  the reform process. Chief  Justice Manan also invited an 
external group of  reformers, including NGOs, academics, and practitioners, who 
drafted the blueprints for the Supreme Court reform.
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judges to achieve better management under the one roof  system.7 In 
the initial stages of  the reform of  this aspect of  judicial administration, 
the Supreme Court developed a policy plan for judicial reform, 
called the Blueprint for Supreme Court Reform. This was followed by the 
Policy Paper on Judicial Personnel Management Reform.8 The blueprint and 
policy paper outlined organizational reform in the field of  human 
resource management in a comprehensive way. It was unprecedented 
for the Supreme Court to take the lead on organizational reform of  
the judiciary through its series of  blueprints.9

It is noteworthy that in discussions prior to the establishment of  
the one roof  system, which took place in the context of  important 
events such as amendment of  the 1945 Constitution and laws 
concerning the judiciary, organizational issues were touched upon 
only in a minor way. Unsurprisingly, however, the introduction of  
the one roof  system had extensive consequences for the organization 
of  the Supreme Court and the management and governance of  
the judiciary. Traditionally, judicial issues had been considered 
implicitly as falling into the category of  legal issues. Therefore, 
it was not surprising that discussions regarding this aspect were 
dominated by the legal perspective and scant attention was given to 
the organizational and management perspective. Acknowledgement 
of  the importance of  organizational and managerial perspectives 

7 Mahkamah Agung RI, Kertas Kerja Pembaruan Sistem Pembinaan SDM Hakim, 
2nd printing (Jakarta: Mahkamah Agung RI Indonesia, September 2004) 2–3.

8 The blueprints for the Supreme Court consist of  the Blueprint for Reform 
of  the Supreme Court of  Indonesia (Cetak Biru Pembaruan Mahkamah Agung RI), Policy Paper 
on Judicial Personnel Management Reform (Kertas Kerja Pembaruan Sistem Pembinaan SDM 
Hakim), Policy Paper on Permanent Judicial Education System Reform (Kertas Kerja Pembaruan 
Sistem Pendidikan dan Pelatihan Hakim), Policy Paper on Court’s Financial Management Reform 
(Kertas Kerja Pembaruan Sistem Pengelolaan Keuangan Pengadilan), and the Academic Draft and 
Bill on Judicial Commission (Naskah Akademis dan Rancangan Undang-Undang tentang Komisi 
Yudisial).

9 The Supreme Court under the leadership of  Bagir Manan appointed 
Mariana Sutadi, as the first vice chief  justice, followed by Abdul Rahman Saleh as 
the deputy chief  justice of  supervision, and Paulus Efendi Lotulung, as the judicial 
reform coordinator. They were among the first group of  justices who spearheaded the 
early initiatives in the implementation of  the blueprints to reform the organization 
of  the judiciary.
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occurred only during the transition toward the one roof  system. As 
mentioned in Section 3.3, legislators at the time envisioned judicial 
organization as primarily a set of  judges. They therefore placed more 
attention on judges than on the overall aspects of  the organization in 
which judges functioned.10 This shows that attitudes toward judicial 
organization were still dominated by a traditional view of  judges as 
the center of  attention, rather than understanding their place within 
the court as a complete system for the organization of  the judiciary.11 

Following the establishment of  its blueprints, the Supreme Court 
made major efforts to improve the system of  judge administration. 
Examples of  reform in this area include the development and 
improvement of  the judicial training center, improvement of  the 
recruitment system for judges, improvement of  the transfer and 
promotion system by introduction of  the “fit and proper test”,12 and 
development of  a human resources database. Despite initiation of  
such important changes, challenges remained. The explanation in 
the following section highlights developments and challenges in the 
administration of  judges following the introduction of  the one roof  
system. 

4.1.1.1  The Professional Status of Judges: Homework  

 That Has Not Been Done

According to Simon Shetreet, an important principle in protecting 
judicial independence involves the separation of  judges from civil 
service, requiring judges to be viewed as independent officers of  the 
state; that is, state officials rather than civil servants.13 Realizing the 
independence of  the judiciary requires specific arrangements for 

10 See Mahkamah Konstitusi, 2010, 70.
11 See Fix-Fierro, 2003, 146; Heydebrand, Organizational Contradictions, 1977, 

83–107.
12 The fit and proper test is a mechanism to assess the quality of  a candidate, 

which includes writing test, interview, psychological test and health test. In Indonesia, 
the term ‘fit and proper test’ is commonly used for the selection process of  public 
official.

13 S. Shetreet and J. Deschênes, Judicial Independence: The Contemporary Debate 
(Dordrecht: Martinus Nijhoff Publishers, 1985), 621-2.
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judicial careers, different from the general public service career path. 
In the transfer and promotion system, for example, the Basic Principles 
on the Independence of  the Judiciary14 requires that, “Promotion of  judges, 
wherever such a system exists, should be based on objective factors, 
in particular ability, integrity and experience.”15  

With the promulgation of  Law No. 35/1999 on Judicial Power, and 
Law No. 43/1999 on the Principal Arrangement of  Civil Servants, the struggle 
of  the judicial corps toward the realization of  an independent judiciary 
entered a new stage. The enactment of  these two laws fulfilled two 
important aspirations of  judges. The first was the introduction of  
the one roof  system and the second, which is no less fundamental, 
was the change in the professional status of  judges from civil servants 
to state officials (pejabat negara).16 The unique characteristics of  judge 
demand the separation of  judge’s status in governing its function as 
a judicial officer, and as not as government officer.17 The change in 
judges’ professional status provided a key starting point to improve 
the administration and management of  judges. This is because this 
change in status defines by whom and in what way the administration 
and management of  judges’ careers should be carried out. 

However, Law No. 43/1999 placed judges in an unusual position 
with regards to their professional status. While it seems that the 
professional status of  judges has been elevated from general civil 
servants to state officials, the law maintains the status of  a judge as a 
particular type of  civil servant called "specific state officials" (pejabat 

14 United Nations, Basic Principles on the Independence of  the Judiciary 
(1985), available from https://www.un.org/ruleoflaw/blog/document/basic-
principles-on-the-independence-of-the-judiciary/.

15 Article 13, the United Nations Basic Principles on the Independence of  the 
Judiciary, adopted by the Seventh United Nations Congress on the Prevention of  
Crime and the Treatment of  Offenders, held in Milan 26 August–6 September 1985 
and endorsed by General Assembly resolutions 40/32 of  29 November 1985 and 
40/146 of  13 December 1985.

16 Article 11, Law No. 43/1999 on the Principal Arrangement of  Civil Servants.
17 Jimly Asshiddiqie, “Pokok Pikiran tentang Penyempurnaan Sistem 

Pengangkatan dan Pemberhentian hakim Indonesia,” http://www.jimly.com/
makalah/namafile/65/POKOK_PIKIRAN_TENTANG_PENYEMPURNAAN_
SISTEM.pdf, accessed on 10 October 2019.
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negara tertentu). However, no such category can be found within the legal 
framework for civil servants. Hence this change of  status, although 
hesitantly formulated, still requires the Supreme Court to consider 
its consequences. Despite this opportunity for the Supreme Court to 
clarify the issue of  status, after the change in judges’ professional status 
and the transfer of  court administration authority to the Supreme 
Court, no concrete proposal was made on the new arrangement of  
the status until it was discussed during the preparation of  the bill on 
judge status in 2014. The Supreme Court had actually formed a draft 
policy document in 2006 on the judicial career system, including the 
arrangements for recruitment, promotion, and transfer in relation to 
the new status of  judges.18 However, this draft was never formalized.

The situation regarding judge status became even more 
complicated when in 2009 there was another fundamental change in 
the law governing the judiciary. Law No. 4/2004 on the Judicial Power, 
which was only 5 years old, was replaced with Law No. 48/2009. The 
Supreme Court, general judicial, state administrative, and islamic 
court laws were also amended in 2009. One important change in these 
laws was the alteration in judges’ employment status. In all of  these 
laws, if  previously a judge must be recruited as a civil servant, this 
requirement was now abolished.19 As a consequence, judges’ status 
was separated completely from that of  civil servants. The struggle of  
judges to obtain status as state officials and abolish their status as civil 
servants had officially been achieved. However, this does not mean 

18 In 2006, the Supreme Court with the assistance of  the LeIP drafted a 
research and recommendation document on the human resource management 
system of  the judiciary. Its reports were titled “Academic Draft and Regulation of  the 
Supreme Court on the Recruitment of  Judge Candidates” and “Academic Draft and 
Regulation on the Promotion and Transfer of  Judges””(Mahkamah Agung Republik 
Indonesia, Draft Naskah Akademis dan Draft Aturan tentang Rekrutmen Calon Hakim, 
Mahkamah Agung Republik Indonesia, Jakarta: September, 2006; Mahkamah 
Agung Republik Indonesia, Draft Naskah Akademis dan Draft Aturan tentang Promosi dan 
Mutasi Hakim, Jakarta: Mahkamah Agung Republik Indonesia, December, 2006).

19 Article 14 (2), Law No. 4/2004; Article 13 (2), Law No. 3/2006 on the 
Amendment of  Law No. 7/1989 on the Islamic Court; and Article 14 (2), Law No. 9/2004 
on the Amendment of  Law No. 5/1986 on the Administrative Court have been abolished.
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that the struggle is over as there has been no further clarification of  
the technical arrangements as a follow up to this status change.

Rather than the change in the professional status of  judges, in 2007, 
the Supreme Court was instead occupied by bureaucratic reform of  
the various aspects of  organization and management. Bureaucratic 
reform was begun by the government in 2004 as a response to the 
poor capacity of  public organizations after the global financial and 
economic crisis which also happened to Indonesia in 1998.20 The 
government intended to reform public sector organizations and 
address issues of  efficiency, professionalism, corruption, and public 
service, via bureaucratic reform. In general the reform adopted the 
quality management approach, which had been implemented in 
other countries21 and promotes accountability, transparency, and 
efficiency in public organizations by introducing, among other things, 
reform of  human resources management through the analysis of  
workloads, the drafting of  job descriptions, and the development of  
personnel databases.22 This was an important reform, particularly 

20 The first generation of  bureaucratic reform was led by the Ministry of  
Finance and the Corruption Eradication Commission (Komisi Pemberantasan 
Korupsi or KPK) who established performance contracts between the executive 
and the judiciary in which the court budget would be increased according to the 
reforms being effected. One of  its major successes was the improvement in court 
transparency by the introduction of  court decision publication. However, the 
implementation of  bureaucratic reform cannot sustain reform engagement in the 
judiciary and it has been argued that bureaucratic reform only goes as far as the 
government’s pocket. Further, the bureaucratic reform lost traction when it was no 
longer led by the Ministry of  Finance and the KPK, but by the Ministry of  State 
Apparatus (Kemenpan).

21 In September 1993, the US Government started an initiative called 
“Reinventing Government,” which borrows its name from the tittle of  a renowned 
book by David Osborne and Ted Gaebler originally published in 1992 (David 
Osborne and Ted Gaebler, Reinventing Government: How the Entrepreneurial Spirit is 
Transforming the Public Sector, Plume, 1993). The program consists of  many elements 
from quality management principles, particularly in its shifting of  focus from the 
product to how it is produced, continuous improvements, customer orientation, and 
empowering of  line staff (Alexander B. Aikman, Total Quality Management in the Courts: 
A Handbook for Judicial Policy Makers and Administrator, Williamsburg: The National 
Center for State Courts, 1994: 2).

22 Mahkamah Agung RI, Laporan Tahunan 2006, Jakarta: Mahkamah Agung 
RI, 2007; Mahkamah Agung RI, Laporan Tahunan 2007, Jakarta: Mahkamah Agung 
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for the judiciary and the Supreme Court because of  their critical 
organizational and human resource problems. 

The approach taken by the bureaucratic reform policy reflects 
an important shift in relation to earlier reforms. The bureaucratic 
reform in the Supreme Court initiated in 2006 had been successful 
in increasing the transparency of  information, in particular in 
providing public access to court decisions. However, over time the 
bureaucratic reform had prescribed single recipes for a range of  public 
organizations, and overlooked the uniqueness of  court organizations. 
A single approach for various organizational problems is not a solution 
for a complex organization with its own unique characteristics and 
contextual challenges.23 In 2010, the bureaucratic reform introduced 
a roadmap, called the Grand Design of  the Bureaucratic Reform,24 which 
applied to all public institutions, including the Supreme Court. The 
design, when put into practice, had many flaws. In the area of  judge 
administration, the bureaucratic reform focused on management 
reform and gave little attention to the importance of  the professional 
status of  judges as a prerequisite for the development of  a judge 
administration and management system. 

Since there was no implementing regulation to comprehensively 
regulate the judge administration system in light of  their new status, 
in practice the status of  judges and the administrative process still 
resembled that of  civil servants. This was particularly the case 
with regards to the course of  career paths, as well as the transfer 
and promotion system, which in general remained similar to those 
for civil servant careers in government. For example, with regards 
to the system of  transfer and promotion, one of  the goals is to use 
the system as part of  a reward and punishment mechanism.25 While 

RI, 2008.
23 Christensen et al., 2007, 59–60.
24 Kementerian Pemberdayaan Aparatur Negara dan Reformasi Birokrasi, 

Grand Design Reformasi Birokrasi 2010–2025, Jakarta: Kementerian Pemberdayaan 
Aparatur Negara dan Reformasi Birokrasi,  December 2010.

25 See Chief  Justice Decree No. 139/2013 on the Path of  Transfer and Promotion 
of  Judges in the General Court; Chief  Justice Decree No. 39/2015 on the Path of  Promotion 
and Transfer of  Judges in the Islamic Court; Chief  Justice Decree No. 48/2017 on the Path of  
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such a provision might be suitable for general civil servants, it may 
threaten the individual independence of  judges, as occurred in the 
New Order era. 

Several internal regulations have been developed in relation to 
different aspects of  administration and management; in the areas 
of  transfer and promotion, supervision, recruitment and training. 
However, conditions remain problematic, particularly for lower court 
judges. Lower court judges are in a different situation than justices 
of  the Supreme Court with regards to the new judge status as state 
officials. In the civil service employment system in Indonesia, the 
status of  “state official” is generally applied to non-career positions 
and involves a political selection process, fixed terms of  tenure, and 
no hierarchical career path.26 The position of  a lower court judge, 
on the other hand, is a career position. This differs from the position 
of  justice of  the Supreme Court, which is defined as a non-career 
position because it involves a special selection process through the 
Judicial Commission and parliament. 

Not only the Supreme Court, but also the government did not 
seem to appreciate the consequences of  the changed status and one 
roof  system for the administration of  judges. While the government 
seems to consider that under the one roof  system the administration 
of  judges falls completely under the authority of  the Supreme Court,27 
it was a missed opportunity for the Supreme Court not to have been 
able to introduce new administrative arrangements for judges as a 
consequence of  the changed status. The lack of  understanding of  
these two institutions worsened the impact on judges when Law No. 

Promotion and Transfer for Judges; and Chief  Justice Decree No. 42/2015 on the Fit and Proper 
Test for the Leadership Candidates of  the District and High Court.

26 See Article 122 and 123, Law No. 5/2014 on State Civil Apparatus.
27 Astriyani, a researcher from the LeIP, mentioned in interview that during 

a discussion on 25 January 2014 facilitated by LeIP in which representatives of  
Kemenpan and the Judicial Commission, and judges from the Discussion Forum 
of  Indonesian Judges (Forum Diskusi Hakim Indonesia or FDHI) were present, the 
representative of  Kemenpan mentioned that the reason for the exclusion of  judges 
from the Law No. 5/2014 is that the government considers it is no longer responsible 
for the management of  judges, as judges are no longer civil servants according to the 
law enacted in 2009.



159chapter iv :  Evaluation of the One Roof System 1999–2016   |     

43/1999 was revoked and replaced by the Law No. 5/2014 on the State 
Civil Apparatus, which did not mention judges at all as part of  the 
public employment system.

With regards to the implications of  civil servant status for 
judges, the discourse that appeared was that this status contributed 
significantly to the decline in judges’ status and the erosion of  
institutional independence from the executive. Justice Paulus Effendi 
Lotulung, one of  the Supreme Court leadership, highlighted the 
issue of  judges’ status as civil servants as a major obstacle for judges 
in conducting their judicial decision-making function.28 Further, 
he addressed the fact that the status of  judges as civil servants 
greatly influences their individual independence when dealing with 
government officials.29 John Bell addressed the issue in which the civil 
service culture might be reflected in a strong hierarchical pattern 
within judiciaries; in cases where senior judges exercise managerial 
roles in a judge’s career, hierarchal authority prevails over collegiality.30

However, from the perspective of  judges, the issue of  judicial 
independence came second behind judge salaries as the two main 
issues that judges expected to improve as a consequence of  their 
changed status.31 As discussed in Section 3.1.1, the struggle over 
salaries for judges in Indonesia is not only a matter of  economic 
interest, but is also a status matter.32 Like in 1956, a group of  judges 
in 2012 threatened to strike.33 They demanded an increase in judges’ 

28 Mosgan Situmorang et.al., “Laporan Akhir Penelitian tentang Aspek Hukum 
Kedudukan Hakim sebagai Pejabat Negara” Badan Pembinaan Hukum Nasional 
Departemen Kehakiman & Hak Asasi Manusia RI, 2000, 77.

29 Situmorang et.al., 2000, 77.
30 Bell, 2006, 21.
31 In 2014, the Indonesian Institute for Independent Judiciary conducted a 

survey of  judges via an electronic questionnaire, to receive input on the perception 
of  judges regarding factors that influence individual independence.

32 Lev, 1990, 48.
33 The judges mobilized themselves by established groups called The 

Discussion Forum of  Indonesian Judges (Forum Diskusi Hakim Indonesia) and The 
Indonesian Progressive Judges Forum (Forum Hakim Progresif  Indonesia).
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salaries, which had not been reviewed for 4 years, and an increase in 
judges’ allowances, which had been stagnant for 7 years.34  

Prior to the effective implementation of  the one roof  system in 
2004, judges’ salaries were typically increased by around 10% every 
2 years, in accordance with the automatic increase in civil servant 
salaries. However, in 2001, during the leadership of  President 
Abdulrahman Wahid, the government increased the salary of  judges 
by almost 80%, to a level four times higher than the salary of  a civil 
servant in a similar position. This gesture was explicitly intended to 
strengthen the status of  judges in the eyes of  civil servants in general. 
After the increase in 2001, the government continued increasing 
judges’ salaries once every 2 years by around 10%, until 2008—
the year before the enactment of  Law 48/2009, which changed the 
status of  judges.35 Consequently, without the bi-annual increases in 
salary, the salaries of  judges by 2012 were even lower than those of  
civil servants in the same position.36 During debate over the plan of  
judges to strike, the initial reaction of  the government showed that 
they did not understand the root of  the problem. A high-ranking 

34 This forum began with intense discussions among judges, mostly from 
district courts, through online social media platforms such as Facebook. The 
discussions initially began with a plan to demand that the president and parliament 
pay more attention to the welfare of  judges. This plan ultimately failed because 
several judges had been 'examined' by the Supreme Court. However, the movement 
increasingly crystalized and received widespread attention not only from other 
judges but also from the public. The forum was led by young judges who were also 
technologically savvy, and understood how to employ persuasive strategies, and how 
to effectively use both print and electronic media to disseminate their demands. They 
finally received attention and response from the relevant parties in the Supreme 
Court, Judicial Commission, government, and even parliament.

35 The increase in salary of  judges from 2000 was regulated by Government 
Regulation No. 8/2000; Government Regulation No. 27/2001; Government Regulation No. 
12/2003; Government Regulation No. 70/2005; and Government Regulation No. 10/2007.

36 However, not all judges experienced salary problems stemming from 
their unclear status. The arrangements for military judges are not included in the 
government regulation concerning judges’ salaries. Because military judges are still 
members of  the Indonesia National Armed Forces (TNI), as stipulated in Law No. 
31/1997 on the Military Court, the salaries of  military judges still follow those of  the 
TNI, regulated through the Government Regulation No. 28/2001 on the Regulation on 
Salaries of  Members of  the Indonesia National Armed Forces.
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officer from the Ministry of  Finance even said that judge salaries 
had always increased automatically along with the increase in civil 
servant salaries.37 In reality, however, the salaries and allowances of  
judges are governed by separate regulations. The Supreme Court 
initially chose to be passive in responding to the demands of  judges, 
while some justices and leaders disagreed with the demands of  lower-
level court judges.38  

Pressure for increased salaries and allowances for judges was 
brought to bear by the group of  judges in various ways: through a media 
campaign; meetings with Supreme Court leadership; and discussions 
with commissioners of  the Judicial Commission, and members of  the 
government and parliament. The intense pressure finally resulted in 
the promulgation of  Government Regulation No. 94/2012 on the Rights for 
Allowance and Facilities for Judges, which provided the basis for increases 
in the salaries and allowances of  judges to almost twice that for civil 
servants in the same position.Again, this solution was no different 
from the ad hoc steps previously taken to increasing judges’ salaries 
and allowances. As long as there is no comprehensive system in place 
for the administration of  judges, including a payroll system, there is a 
strong possibility that similar issues will re-occur. Apart from the issue 
of  management of  judge salaries from the government side, there 
is also a fundamental issue with the neglect by government of  the 
affairs of  judges and the judiciary under the one roof  system. 

The murky arrangements regarding judges’ professional status 
had an impact on the practice of  selecting candidate judges in 2010 
and 2017. There were no issues during selection processes conducted 

37 The director general of  budget for the Ministry of  Finance, Herry 
Poernomo, in a press statement on 9 April 2012, denied the claim that judges’ 
salaries had not risen since at least 2008. He said, "Yes, it will be automatically 
increased (the salary), as long as it is still a civil servant, it will be applied 
automatically", see “Kemenkeu: Kenaikan Gaji Hakim Mengikuti PNS,” Detik.com, 
9 April 2012, accessed 8 August 2018,  https://finance.detik.com/berita-ekonomi-
bisnis/d-1887846/kemenkeu-kenaikan-gaji-hakim-mengikuti-pns.

38 “Hakim Jangan Hanya Pandai Menuntut,” Kompas, 26 
March 2012, accessed 15 December 2017, https://bola.kompas.com/
read/2012/03/26/0200582/Hakim.Janganlah.Hanya.Menuntut.
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by the Supreme Court prior to 2009, when the status of  judges was 
still that of  civil servants. At that time, the Supreme Court followed a 
similar procedure for the selection of  civil servants in the initial stages; 
this was followed by selection of  judges through a certain period of  
training and education for those candidates. In subsequent selection 
rounds, neither the Supreme Court nor government were aware of  
the consequences of  the new status of  judges. In 2010, for example, 
the Supreme Court followed the same process as that for recruiting 
civil servants. However, following completion of  the selection 
process, the Judicial Commission criticized the Supreme Court for its 
approach, which had not included the commission, as prescribed by 
law.39 Despite the criticism from the Judicial Commission, in reality 
this had no effect on the selection process—as can be seen in the 2010 
selection process for judges—even though the process had not been 
conducted in accordance with the law. 

A different situation occurred in the 2017 selection process. 
During a lengthy moratorium on judge intake as a consequence 
of  the unclear status of  judges, the selection of  judges had been 
intensely debated by the Supreme Court and the government. The 
number of  judges required was one issue debated by the Supreme 
Court, the Judicial Commission, and the government. The proposal 
by the Supreme Court to recruit more than 1,500 judges at one time 
had raised questions in relation to the state budget and the basis for 
determining the court’s needs. This issue of  the connection between 
the budget and the court’s needs is elaborated in Section 4.1.2. Another 
controversial issue involved the status of  candidate judges before they 
could be appointed as judges. If  candidates were not recruited with 
the status of  a civil servant, the government would not have a legal 
basis for paying their salary and allowances. However, there is no legal 
framework to conduct the selection of  candidate judges by applying 

39 Chief  Justice Harifin Tumpa during interview stated that the Supreme 
Court had tried to involve the Judicial Commission in the selection process for 
candidate judges in 2010 but did not receive a proper response from the commission; 
several months later after the selection process had been completed the commission 
stated that the 2010 selection results were unconstitutional because the Supreme 
Court had not involved the Judicial Commission as demanded by law.
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different mechanisms. After much debate throughout 2015–17, the 
Supreme Court finally ran out of  options and accepted the decision 
to conduct the selection of  candidate judges based on the status of  
judges as civil servants. 

Because of  the threat of  the judges striking in 2012, which 
exerted pressure for increased salaries and facilities, the judges and 
judiciary began to realize that there was a vacuum of  law regarding 
administrative arrangements for judges. There was a need for 
regulations addressing the new status of  judges and its consequences 
for the selection, career, supervision, salaries, and termination of  
judges. Along with the Supreme Court, the Judicial Commission, 
government and parliament were also aware of  this need. In 2014 the 
Judicial Commission began drafting a proposal for a bill of  judges. 
Soon after, judges contributing to the Indonesian Judges Discussion 
Forum (Forum Diskusi Hakim Indonesiaor or FDHI), the same group 
of  judges who threatened to go on strike in 2012, drafted their own 
version of  the proposed law. The Supreme Court finally participated 
in the discussion of  the draft law and came up with its own version. 
All these proposals represented different interests and were combined 
by the parliament into a document known as the Bill of  the Judges. 
However, since discussions around the bill are ongoing, the selection 
process for judges conducted in 2017 still suffered from uncertainty 
resulting from the lack of  a legal framework concerning the status of  
judges and its consequences for the management of  judges. 

Unfortunately, however, debate surrounding the drafting of  the bill 
was not focused on the issue of  the administration and management 
of  judges, which is the main concern for lower-level judges. Instead, 
the discussions were more focused on issues for the Supreme Court, 
such as the retirement age and performance evaluation of  justices. 
These issues were used to pressure the Supreme Court: for example, 
by threatening to decrease the retirement age of  the justices, or to 
perform an evaluation of  justices. The issue of  politicization of  the 
judiciary through the legislation process and its consequences is 
discussed further in Section 4.1.4. 

To make matters even more complicated, while the Judicial 
Commission had a strong interest in the bill to strengthen its 
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supervisory function and to expand its authority over judge 
administration, some parliament members may have had different 
ideas on how to utilize the bill for their interests. Indeed, there 
was a general perception in the Supreme Court, confirmed by 
two justices in interview,40 that negotiations often occurred for the 
parliament to pass or delete articles from the bill in exchange for the 
Supreme Court dealing with certain legal cases in favor of  certain 
parliamentary members. It is thus no surprise that the draft bill 
contained many articles that were badly worded or raised concerns 
because they tended to breach the principle of  the independence of  
the judiciary. The following examples of  provisions in the draft bill in 
2011 illustrate this problem:41

Article 94: The Parliament conducts supervision upon the 

implementation of the law and misappropriation conducted by the 

Supreme Court.

Article 97: Supreme Court in the level of cassation is prohibited from: 

(a) making decisions that violate the Law; (b) making decisions that 

cause disruption and damage and result in riots; (c) is prohibited from 

making decisions that are not enforceable because they are contrary 

to the reality in the midst of society, customs and habits that have 

been handed down from generation to generation, which will lead 

to disputes and noise; (d) it is prohibited to change the Joint Decree 

of the Chairperson of the Supreme Court and Chair of the Judicial 

Commission unilaterally, and/or a Joint Decree concerning the Code of 

Ethics and Judicial Code of Conduct unilaterally." 

Although the draft bill is still being discussed in the parliament 
at the time of  writing, it seems that the Supreme Court has missed 
the opportunity to properly present the interests of  judges and the 
judiciary in the discussion of  such an important bill. The situation may 

40 Interviews with Supreme Court leadership, on 10 August 2017 and a 
Supreme Court justice, on 19 April 2018.

41 The draft of  the bill on the Supreme Court proposed by parliament, dated 
11 April 2012.
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have been different had the Supreme Court realized the importance 
of  the bill and taken urgent action immediately after enactment of  
the law promulgating the new status of  judges in 2009.

The professional status of  judges is the basis of  their career 
development. Without comprehensive arrangements for their status, 
the practice of  administration and management of  judges will 
continue to face various challenges because it will not be able to 
address the fundamental issue of  judges under the one roof  system, 
which is the guarantee of  career certainty and welfare. The Supreme 
Court under the one roof  system has a greater opportunity to take 
control of  decisions and arrangements for the professional status 
of  judges. However, it has overlooked the most fundamental issue, 
which is the career development of  judges. Further, the bureaucratic 
reform distracted the Supreme Court from addressing this important 
issue. In practice this has a direct impact on the independence of  the 
judiciary, in particular the individual independence of  judges, who 
lack assurances about their careers and welfare. The ways in which 
the unclear elaboration of  the status of  judges has affected the career 
system are analyzed in the next section.

4.1.1.2 Career versus Independence

Prior to the one roof  system, the executive paid considerable 
attention to judicial independence in determining judges’ careers; 
however, the extent to which the judiciary itself  was able to protect its 
independence in the implementation of  judges’ career management 
has received little attention. As discussed in Section 3.4.2, dealing 
with the arguments for and against the one roof  system, this issue 
was identified by opponents who warned that pressures inimical to 
the independence of  the judiciary might also come from within the 
judiciary. They might come in the form of  influence over a lower 
court judge by a judge sitting in a higher court or the Supreme Court. 
To address the issue of  clandestine decision making over judges’ 
careers prior to the one roof  system, in early 2000, Chief  Justice Bagir 
Manan introduced an examination process to the promotion system, 
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called the “fit and proper test.”42 This system was implemented for 
a judge to be appointed as a chief  judge and deputy chief  judge. 
Considering the vast number of  courts in Indonesia, the policy was 
concentrated on the selection of  chief  judges and deputy chief  judge 
in ‘A’ level courts, which deal with complex cases and are located in 
provincial cities. In the fit and proper test, a candidate for the position 
of  chief  judge is interviewed by Supreme Court leadership, typically 
the chief  justice or deputy chief  justices, and must pass a range of  
tests, including an integrity test and quality test. Chief  Justice Harifin 
Tumpa, successor to Bagir Manan, continued the process and 
expanded it to the appointment of  high court judges and first rank/
echelon 1 managers.43 This was a response to public criticism over 
the poor quality and integrity of  some chief  judges, as a result of  the 
past promotion system and its lack of  objective parameters. 

This new system was also intended to disrupt the organizational 
culture of  the Indonesian judiciary, where seniority and length of  
service were the main the main criteria used to determine promotions 
and transfers of  judges. Current Deputy Chief  Justice Muhammad 
Syarifuddin of  the Supreme Court was considered a junior judge 
when promoted in 2009 by Bagir Manan to be an echelon 1 officer 
in the prestigious position of  head of  the BAWAS, while most of  his 
colleagues from a similar cohort were still serving as district court 
judges. He had served as a high court judge for less than a year 
before he was promoted to one of  the top managerial positions in 
the Supreme Court. This kind of  promotion would not have been 
possible under the traditional career approach of  the judiciary, which 
was based on seniority; thus, Syarifuddin's appointment resulted in 
various pro and con arguments among judges. Bagir Manan has 
admitted that the one roof  system gave him and the Supreme Court 
the flexibility and freedom to introduce new policies to the judiciary.44 

42 First initiated through Chief  Justice Decree No. 096/KMA/SK/VI/20007 on 
the Establishment of  Selection Team for the selection of  the Chief  Justice Candidates of  District 
Courts of  the 1A Level.

43 Interview with Harifin Tumpa, chief  justice of  the Supreme Court 2009–
11, on 12 April 2016.

44 Interview with Bagir Manan, chief  justice of  the Supreme Court 2001–
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The system of  the fit and proper test was continued by his successor 
Chief  Justice Harifin Tumpa and later on by Chief  Justice Hatta Ali. 

Based on a directive of  the chief  justice on transfer and promotion, 
which has been renewed several times, it appears that under the one 
roof  system the Supreme Court has tried to establish more objective 
criteria for transfer and promotion. These involve the track record of  
judges including their training and disciplinary record, the number 
of  vacant positions, the number and type of  cases in a certain court, 
and the court’s geographical location.45 In the case of  promotion to 
a leadership position, the mechanism includes the examination of  
court decisions as well as the fit and proper test.46 With the existing 
transfer and promotion system, judges are always on the move, to 
another court, to another position, and to another city. A district 
court judge may be moved to one of  around 400 district courts in 
Indonesia, which present a range of  geographical challenges. It is a 
complex career system that is painful for judges and their families. 

As expected, although government influence in the career of  
judges has been eliminated, and the secret decision making over 
careers that raised the potential for corruption has been gradually 
removed through the application of  management principles, the 
one roof  system by its nature still involves potential threats to judges’ 
internal independence. Internal independence requires that judges 
be independent from directives or pressure from fellow judges. In the 
one roof  system important decisions regarding the judges’ careers are 
made by leadership consisting of  senior justices in the Supreme Court. 
In practice, however, concerns about the results of  the transfer and 
promotion process are also raised by judges in lower courts. Despite 
the policy regarding the criteria and “fit and proper test” mechanisms 
described above, in practice the basic mechanism of  the transfer 
and promotion system differs little from the previous departmental 
mechanism. It is true that there is now a human resources database 

09, on 1 April 2016.
45 Chief  Justice Decree No. 139/2013, revised by Chief  Justice Decree No. 48/2017.
46 Chief  Justice Decree No. 139/2013, revised by Chief  Justice Decree No. 48/2017, 

and Chief  Justice Decree No. 42/2015.
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and disciplinary data that support the decision making process. 
Decisions on transfers and promotions are also directly published so 
that judges can easily access such information. However, one district 
court judge pointed out in interview that decisions about transfers 
and promotions still rely more on the collective memory of  Supreme 
Court leadership.47 This judge indicated that this is also why some 
judges invest substantial time in attending judicial inaugurations or 
social events, particularly if  they involve Supreme Court leadership.48 
This is because such events represent an important forum to build 
connections with fellow judges and leaders to ensure that the 
leadership recognizes and remembers them.49 This process is not 
so different from what happened under the administration of  the 
executive. Under the one roof  system, practices in which judges 
provide services to the leadership and managers to build connections 
with the decision makers in the Supreme Court still occur, as 
elaborated in the following paragraphs. Such services do not even 
need to have significant economic value, but are intended to create a 
moral debt. In Indonesia, particularly in some regions with particular 
cultural values, this method can be very effective for creating strong 
personal connections.

Although the system forces most judges to move among courts 
from time to time, judges may also be left out of  the transfer and 
promotion process for years, causing stagnation of  their careers. 
One such judge explained in interview that the Supreme Court was 
perhaps forgetting them,50 whereas other judges move frequently, 
almost every year, causing their career to continuously advance.51  In 
another case, a high court judge mentioned that she felt surprised 
that a fellow judge who had no training certificates for special cases, 
was nonetheless promoted to chief  judge of  a IA special court, with 

47 Interview with a district court judge on 6 April 2017.
48 Interview with a district court judge on 6 April 2017.
49 Interview with a district court judge on6 April 2017.
50 Interview with a high court judge on 9 July 2018.
51 Interviews with district court judge on 6 April 2017 and with high court 

judges on 9 July 2018.
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four special court subordinates.52 Harifin Tumpa admitted that 
even under the one roof  system, it seems that the “like and dislike” 
approach has not completely disappeared and that authority over 
personnel is still dominated by power holders.53 Tumpa further 
added that despite progress in the mechanism of  the selection for 
court leadership through the fit and proper test, the decision still 
depends more on the authorities. For example, the director general, 
who maintains all the records of  judges, has the authority to place 
the name of  a judge on the list of  candidates to be discussed by the 
Transfer and Promotion Team. If  a judge is blocked from the list by 
the director general, it is unlikely that their name will be included 
for transfer or promotion;54 consequently their career will stagnate. 
However, the greatest power over the system is in the hands of  the 
chief  justice, because they are effectively able to annul decisions of  
the Transfer and Promotion Team.55 

In several countries, the transfer of  judges to different places 
has been identified as an instrument for sanctions in response to 
court decisions that are not within the interest of  the government.56 
Therefore, judges should not be transferred without their consent.57 
In Indonesia, this may be achieved by vesting the transfer and 
promotion authority in the Supreme Court. However, it is no secret 
that the Supreme Court’s leadership also uses the transfer system to 
punish judges for various reasons. This was even mentioned in the 
Chief  Justice Decree No. 48/2017 on the path of  transfer and promotion system 
for judges (and the previous Decrees on the same matter) as one of  
the objectives of  the system.58 Although this was one of  the most 

52 Interview with a high court judge on 9 July 2018.
53 Interview with Harifin Tumpa, chief  justice of  the Supreme Court 2009–

11, on 12 April 2016.
54 Interview with Supreme Court leadership on 10 August 2017.
55 Interview with Supreme Court leadership on 10 August 2017.
56 M. P. Singh, “Securing the Independence of  the Judiciary—The Indian 

Experience,” 10 Indiana International and Comparative Law Review, Vol 10 No. 2 
(2000), 249–50.

57 M. P. Singh, 2000, 249–50.
58 See Annex 1, Goal of  the Promotion an Transfer System, of  the Chief  

Justice Decree No. 139/2013 and Chief  Justice Decree No. 48/2017.
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fundamental concerns with the judicial transfer and promotion 
process under the executive regime, it has apparently been preserved 
under Supreme Court administration. Djuyamto, a district court 
judge, was transferred from his position as the assistant to a justice 
of  the Supreme Court, to a district court in a remote area. Some 
other judges believed that the this decision was prompted by critical 
statements he made regarding the Supreme Court and his leading 
role in the judges’ movement to strike during 2011–12.59  

The danger of  using the transfer and promotion system for 
punishment becomes more real when it involves actual court 
decisions. Such was the case with Judge Effendi Mukhtar, the single 
judge in a pre-trial decision that ordered the Corruption Eradication 
Commission (Komisi Pemberantasan Korupsi or KPK) to indict 
Boediono, a former vice president of  Indonesia, in an alleged 
corruption case.60 Shortly after deciding on the pre-trial petition, 
Effendi was demoted from the South Jakarta District Court, a special 
class IA court, to the Jambi District Court, which has a lower class 
grade. Chief  Justice Hatta Ali in a press conference openly admitted 
that the decision regarding the transfer was to punish Effendi as he 
was considered by the Supreme Court’s leadership to have engaged 
in unprofessional conduct by exceeding the limits of  his authority 
and misapplying the procedural law:61 “Therefore, we gave him a 
demotion to the Jambi District Court."62 During interview, another 
member of  the Supreme Court’s leadership, when read the statement 
of  the chief  justice, mentioned that this issue had created a dilemma 
for Supreme Court leaders. While some understood that they had 
breached the individual independence of  the judge by using transfer 
and promotion system to express their disagreement of  the decision 

59 Interview with Djuyamto, a district court judge, on 6 April 2017.
60 Court Decision No. 24/Pid.Pra/2018/PN JKT.SE issued by the District 

Court Jakarta Selatan.
61 “Demosi Hakim Pra-Peradilan Boediono: Ancaman Independensi 

Peradilan?” Hukum online, 27 April 2018, http://www.hukumonline.com/berita/
baca/lt5ae312c11d16c/demosi-hakim-praperadilan-boediono--ancaman-
independensi-peradilan.

62 Hukum Online, 2018.
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and punish the judges,63 others were of  the opinion that incompetence 
and alleged conflict of  interest are fundamental problems with the 
judiciary that influence the quality of  court decisions. This justice 
pointed out that the problem of  judges in terms of  their competency 
and integrity remains a matter of  concern and the Supreme Court 
uses the system of  promotion and transfer to address the issue.64  

In practice, when the Supreme Court gives a demotion as 
“punishment,” without it being preceded by a complaint of  
misconduct or a formal disciplinary process, this appears the same as 
an ordinary transfer decision; thus it is difficult to distinguish regular 
administrative decisions from punishments. This occurs because the 
transfer and promotion system is flexible enough, especially with its 
mix of  criteria, to provide a justification for any kind of  decision. 
The transfer system actually provides an appeal mechanism, and 
judges or staff not satisfied with decisions can submit an appeal to 
the secretary of  the Supreme Court or, in cases of  termination of  
office, to the Civil Service Review Board (Badan Pertimbangan 
Kepegawaian or BAPEK).65 In cases where it is clear that a transfer, 
demotion, or dismissal is a result of  a formal disciplinary process, a 
judge dismissed from their position typically submits an appeal to 
the BAPEK (see Section 4.1.1.3). However, in cases where no formal 
disciplinary process is carried out, judges are usually reluctant to 
appeal. Because loyalty to the organization is an important value for 
judges, so it is unlikely that a judge would appeal an administrative 
decision.66 Civil service regulations acknowledge demotion as part 
of  the transfer and promotion system as a form of  punishment for 
civil servants.67 However, when this is applied to judges, it threatens 
the principle of  the independence of  the judiciary, in particular the 
internal and individual independence of  judges.68 This is especially 

63 Interview with a Supreme Court Justice on 7 May 2018.
64 Interview with a Supreme Court Justice on 7 May 2018.
65 Article 38, Government Regulation No. 53/2010 on Civil Servant Disciplinary 

Regulation.
66 Interview with Djuyamto, a district court judge, on 6 April 2017.
67 See Chief  Justice Decree No. 139/2013; Chief  Justice Decree No. 39/2015; Chief  

Justice Decree No. 48/2017.
68 Shetreet and Deschênes, 1985, 559.
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the case when a punishment is related to the leadership’s views on a 
court judgment. 

Despite the complexity and difficulty this system presents for 
judges, some still feel that it is important and necessary. For example, 
some argue in favor of  the importance of  a career-based transfer 
system. Ansyahrul, a former judge widely known for his strong integrity, 
in interview said that the judiciary has a very rigid system of  transfer 
and promotion—more rigid than that of  other public institutions in 
Indonesia—because it involves complex criteria and mechanisms.69 
Because of  this complexity, he said, it is not easy to establish a firm 
transfer and promotion system in Indonesia.70 However, he argued 
that this kind of  system is still needed because judges also carry the 
role of  disseminating national law amid the various types of  local 
laws, societies, and cultures in Indonesia.71 It is not only judges, but 
also external observers, who argue in favor of  the transfer system 
on the basis that it may prevent judges from establishing long-term 
connections with local actors who are potential parties in lawsuits, 
and thus minimize the possibility of  the corruption, collusion, and 
nepotism that can influence a judge’s individual independence.

Some of  the arguments provided by supporters of  the current 
transfer and promotion system, however, are no longer relevant. The 
process of  frequently moving judges from court to court makes it 
difficult for supervisory bodies to monitor and track down judges 
if  a complaint for misconduct or unethical behavior is made about 
them. Supporters of  the transfer and promotion system also argue 
that this is the best way for judges to learn about Indonesian law in 
its different geographical context,72 and at the same time promote the 
national law throughout Indonesia; however, in reality there are vastly 
different cultures and plural societies throughout Indonesia and the 
transfer system may prevent judges from gaining an understanding of  

69 Interview with Ansyahrul, a former judge, on 13 April 2018.
70 Interview with Ansyahrul, a former judge, on 13 April 2018.
71 Interview with Ansyahrul, a former judge, on 13 April 2018.
72 Chief  Justice Decree No. 48/2017 stated that the objectives include providing 

regional and national knowledge.
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the local context and its influence on the application of  the national 
law, since they never stay too long in one district.73 Disseminating 
the national law, as was needed in the early days of  Indonesia’s 
independence, is no longer required. 

The risk of  violation of  internal independence is greater in a 
system that gives the dominant role to judges in decision making 
over appointment and careers.74 Decision making under the one roof  
system in the career system regarding transfer and promotion changes 
the relationship not only between judges and the Supreme Court, but 
also among judges themselves, because it creates a hierarchy. The 
assumption underpinning the one roof  system that the judiciary, as 
an organization of  judges, would have a better understanding of  
the principle of  judicial independence, might not be true. On the 
contrary, opponents to the one roof  system had already predicted 
this situation and posited that infringements of  the independence 
of  judges may also come from within the judiciary itself.75 These 
opponents noted that pressure and influence from judges in courts 
at a higher level toward those sitting in lower courts might actually 
increase.76 In fact, as elaborated earlier, practices employed in the 
previous system are still continuing under the one roof  system—the 
difference lies in the actors involved. Previously, the dependence of  
judges in the career system mostly resided in the authority of  the 
government; now it is more in the hands of  the Supreme Court. 
The threat to the individual independence of  judges that previously 
derived from the executive, now comes from the Supreme Court. The 
transfer and promotion process as the backbone of  the career system, 
despite its newly added features—such as the fit and proper test, the 
staffing database, and disciplinary data on judges—is still not able to 
fully reduce the influence of  informal relations and subjectivity. In 
general, the system still operates in a similar way to that implemented 

73 Indonesian Institute for Independent Judiciary, A Concept on the Ideal 
Indonesian Judiciary: Creating Unity of  Law and Improving Access to Justice (Indonesian 
Institute for Independent Judiciary, Jakarta: 2010), 49.

74 Shetreet, 1985, 641.
75 Kantor Menteri Negara, 1999, 18.
76 Kantor Menteri Negara, 1999, 41.
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under the executive regime. Even new features that in the past were 
expected to eliminate negative practices are sometimes used to justify 
decisions that are not necessarily based on objective parameters. 
The system is fragile in the sense that it depends on the leadership to 
implement it with good intentions (or not). 

4.1.1.3 Supervision and Disciplinary Mechanisms

One of  the most highlighted aspects of  the judiciary prior to 
the 1998 reforms was the integrity of  judges. The public perception 
was poor and there was public distrust toward the judiciary.77 Apart 
from the institutional problems that plagued the judiciary, the public 
discourse was dominated by the high level of  corruption and the 
lack of  integrity among judges.78 From the perspective of  the one 
roof  system, the power to sanction judges for misconduct was also 
an authority that was transferred to the Supreme Court from the 
departments. The discussion during the preparation of  the one 
roof  system also addressed the issue of  supervision as one of  the 
problems that required a response. While the one roof  system was 
predicted to enable a more efficient approach to judicial supervision 
by integrating the judicial supervision and court administrative 
aspects,79 no specific unit existed at that time to take responsibility for 

77 A survey conducted by Kompas, a prominent national media organization 
in Indonesia, in May 2013 shows that 46.4% of  Indonesians at the time believed that 
the conditions for law enforcement were worse, and 23.0% said that the conditions 
remained poor, compared with 10 years ago. Further, a survey conducted by the 
Indonesian Survey Circle (Lembaga Survey Indonesia or LSI) shows that from 2010 
to 2013 public discontent in law enforcement had increased, and was at its lowest in 
2013.

78 A survey conducted by the Lingkaran Survei Indonesia on the perception 
to law enforcement in Indonesia (Lingkaran Survey Indonesia, “Penegakan Hukum 
dalam Persepsi Publik”, presented results at a seminar in Jakarta on 6 November 2013) 
showing that a large proportion of  people (47%) did not believe that law enforcement 
officials had acted fairly in the settlement of  violations of  the law. Problems with the 
rule of  law implementation were also indicated by, for example, the inconsistency 
of  law interpretations against a legal issue, which creates massive inconsistencies of  
decisions; and the overlapping and conflicting legislations.

79 Kantor Menteri Negara, 1999, 41.
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the internal supervision function in the Supreme Court. The issue of  
the integrity of  judges was considered so important that amendments 
to the 1945 Constitution introduced the Judicial Commission and 
invested it with the main power to select Supreme Court justices. 
The commission was also mandated to uphold the dignity of  judges, 
which was interpreted in the Law on Judicial Commission No. 22/2004 
primarily as the power to supervise judges’ conduct.

In 2001, soon after the introduction of  the one roof  system in 
1999, the Supreme Court appointed for the first time a deputy chief  
justice for supervision and development, which later split into separate 
functions. BAWAS was established as part of  the process to amend 
the Supreme Court’s organization. Chief  Justice Bagir Manan, who 
first established the unit, tried to maintain a high standard for this unit 
by handpicking its head from among judges commonly known within 
the judiciary as those with strong integrity. The same approach was 
also applied by Chief  Justice Harifin Tumpa and Chief  Justice Hatta 
Ali. Ansyahrul, the first head of  the BAWAS, was known among 
judges as being of  strong character. His successors, Syarifuddin and 
Sunarto, who also enjoy a respectable reputation among judges, are 
now both serving as vice chief  justices of  the Supreme Court. This 
shows that supervision is an important icon for judicial reform under 
the one roof  system. The BAWAS has become a strategic unit within 
the organization, which channels its leaders to top positions in the 
Supreme Court. Under the leadership of  Ansyahrul, Syarifuddin 
and Sunarto, this unit has earned strong respect from judges, courts, 
and other units of  the Supreme Court because of  its high standards 
of  integrity.80  

However, despite efforts to maintain the quality of  the Supervision 
Agency of  the Supreme Court, fundamental organizational 
challenges remain. For example, from time to time, judges have been 
caught red-handed taking bribes, by the KPK. Judicial corruption 
scandals continue to be front-page news around the country. During 

80 Interview with Deputy Chief  Justice of  Supervision Sunarto, on 29 
March 2019; Interview with Astriyani, researcher at the Indonesian Institute of  the 
Independent Judiciary, on 18 July 2018.
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2010–17 alone at least nine judges and seven court staff were caught 
by the KPK taking bribes.81 Also, a search of  the house and office 
of  Supreme Court Secretary Nurhadi Abdurrahman, by the KPK 
in April 2016, was followed by a series of  investigations against the 
secretary, who was a witness in an alleged corruption case. However 
the judicial process relating to the case has slowed down since the 
resignation of  Nurhadi in July 2016 from the Supreme Court. But, 
these cases alone do not prove that the judiciary is dysfunctional. The 
size of  the judiciary is large, as the Indonesian jurisdiction covers 33 
provinces and 514 districts, under 826 courts (and growing). In 2011-
2016 the BAWAS received more than 2,000 complaints annually, and 
a total of  985 judges were given sanctions, whether strong or weak.82  

Prior to implementation of  the one roof  system, the supervision 
of  judges was decentralized and handled by provincial offices of  
the departments. However, the one roof  system has organized the 
court administration to function in a centralized way. This issue did 
not go unnoticed by the Supreme Court. The Supreme Court in its 
blueprint admitted that despite efforts from the BAWAS to delegate 
supervision to the high court, there is insufficient funding and a lack 
of  dedicated staff for the high court to conduct effective supervision 
over the district courts.83 The BAWAS is an important unit, but with 
its centralized approach and current size, it is impossible for the 
supervision unit to supervise all 826 courts and 8,000 judges in the 
country. 

The problem of  supervision is worsened by continuous conflict 
between the Supreme Court and the Judicial Commission. The 
establishment of  the Judicial Commission, which was expected to 
provide a solution to the problem of  the judiciary’s workload following 
the implementation of  the one roof  system, has not gone according to 
plan. The overlapping jurisdictions between the Supreme Court and 
the Judicial Commission not only makes the supervision of  judges an 

81 Data collected by the Indonesian Institute for Independence Judiciary, 2017.
82 Data collected from Supreme Court annual reports for 2012 to 2016.
83 Mahkamah Agung RI, Blueprint for Judicial Reform 2010–2035 (Cetak Biru 

Pembaruan Peradilan 2010–2035) (Jakarta: Mahkamah Agung RI, 2010) 11–2.
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inefficient process; it has caused difficulties for judges who often have 
to deal with investigative processes conducted by both institutions. 
Disagreement over the scope and object of  supervisory jurisdiction, 
and procedures has triggered tensions and conflict between these two 
organizations. The Judicial Commission and its contributions to the 
functioning of  the one roof  system are elaborated in Section 4.1.4, 
on the context of  the one roof  system. 

Disciplinary sanctions as a result of  supervision or disciplinary 
processes also have an accountability mechanism, which allows 
judges to submit an administrative appeal against an administrative 
decision of  the Supreme Court. However, this mechanism has its 
own problem. As discussed earlier in this chapter, even though judges 
no longer formally have the status of  civil servants, in reality they 
are still managed as civil servants. In the judicial supervision area, 
judges are subject to two disciplinary regulations: that established 
by the Supreme Court; and that for civil servants. This affects the 
implementation of  disciplinary processes for judges. However, 
according to the civil servant regulation, a judge as a civil servant 
can appeal a disciplinary decision made by the Supreme Court.84 For 
a sanction such as a reprimand or demotion, a judge can appeal to 
the secretary of  the Supreme Court as an administrative official of  
that court,85 but judges generally do not take the opportunity to do 
so. For terminations, appeals should be submitted to the BAPEK.86  
During an interview with Sunarto, the current deputy chief  justice 
of  supervision, he revealed that most judges dismissed from their 
position as a judge file an appeal to the BAPEK.87 Because of  the 
overlapping legal frameworks that regulate disciplinary procedures 
for judges, when a judge is dismissed from their position as a judge 
for violating the code of  conduct, they should also be dismissed as a 

84 Chapter IV, Government Regulation No. 53/2010.
85 Article 34 (2) and Article 38, Government Regulation No. 53/2010.
86 Article 34 (2) and Article 38, Government Regulation No. 53/2010. The Civil 

Service Review Board, or BAPEK, is an institution tasked with resolving personnel 
disputes as a result of  violations of  disciplinary regulations for civil servants. BAPEK 
is directly responsible to the president.

87 Interview with Deputy Chief  Justice of  Supervision Sunarto, on 29 March 
2019.
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civil servant. Thus, when a judge is dismissed, they still have the right 
to submit an appeal according to the regulations for civil servants. 

It is quite shocking to find, as indicated by Sunarto in interview, 
that most appeal submissions are approved by the BAPEK; in other 
words, disciplinary sanctions are nullified or watered down.88 The 
disciplinary process for judges is a multiphase process.89 For severe 
penalties such as termination, before the sanction becomes effective, 
a judge may submit a defense through a hearing in front of  the Judge 
Honorary Assembly (Majelis Kehormatan Hakim), which consists 
of  judges as majority members, along with members of  the Judicial 
Commission.90 Deputy Chief  Justice Sunarto commented that it was 
almost like a “slap in the face,” when he met a former judge who he 
thought had been discharged from his position following a disciplinary 
process, but who had retained a position on the staff of  the Supreme 
Court, although no longer a judge.91 With decisions being nullified 
or sanctions being watered down by the BAPEK, Sunarto asserted 
that this weakened the effective function of  supervision; it was as if  
the BAPEK had set aside the disciplinary process conducted by the 
Supreme Court.92 

88 Interview with Deputy Chief  Justice of  Supervision Sunarto, on 29 March 
2019.

89 The disciplinary process begins with a complaint and an initial finding by 
the Supreme Court, which then follows up with a preliminary review to determine 
whether there is sufficient evidence to continue with the investigation. If  there is 
sufficient initial evidence then the Supervision Agency (BAWAS) forms a team 
comprised of  judges and staff to conduct an investigation. After the investigation 
is completed, a report and recommendation for sanctions is sent to the deputy 
chief  justice. If  the deputy chief  justice (after consultation with the Chief  justice) 
agrees with the recommendation, a disciplinary sanction is imposed. However, if  
the BAWAS recommends a judge be dismissed from the position, or other severe 
punishment, the judge is given the opportunity to defend themselves in front of  the 
Judges Honorary Assembly (MKH). The Supreme Court can only make a decision 
after the MKH has approved or rejected the defense presented by the judge.

90 Article 20, Law No. 49/2009; Article 19, Law No. 50/2009; Article 20, Law 
No. 51/2009; Article 23 (4), Law No. 22/2004.

91 Interview with Deputy Chief  Justice of  Supervision Sunarto, on 29 March 
2019.

92 Interview with Deputy Chief  Justice of  Supervision Sunarto, on 29 March 
2019.
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These issues of  judicial supervision show that under the one roof  
system, efforts to maintain the integrity of  judges have been hindered 
by systemic institutional problems. Despite the progress and strong 
efforts of  the BAWAS, a centralized approach to supervision does not 
seem adequate for such a large-scale judicial organization. Further, 
there is a problem with managing an effective supervision function 
in relation to external institutions. The overlapping jurisdictions, 
continued disagreement between the Supreme Court and the Judicial 
Commission, and challenges related to the dual status of  judges 
as civil servants have been key factors hindering effective judicial 
supervision and enforcement of  disciplinary mechanisms. This also 
shows that the unclear legal framework, in particular with regards to 
the distinction between the jurisdictions of  the Supreme Court and 
the Judicial Commission and the dual status of  judges, contributes to 
the ineffective implementation of  the supervision function.

4.1.2 The Administration of Budgets

Sebastiaan Pompe argues that the judiciary prior to 1997 was 
marginalized by progressive reductions in powers; status; and court 
budgets.93 Before the one roof  system, not only did the judiciary 
receive a small budget allocation from the overall state budget,94 but 
there was no earmarked budget for the judiciary. Instead, the budget 
was reserved for the legal sector, of  which the judiciary budget was 
a part. The lack of  a budget was the source of  problems concerning 
institutional independence because it created a dependency on the 
executive. Further, resources are a necessary component of  the 
functioning of  the judiciary as a branch.95 It is broadly accepted that 
budget sufficiency is an instrument for strengthening the independence 

93 Sebastiaan Pompe, “Judicial Reforms in Indonesia: Transparency, 
Accountability and Fighting Corruption.” Presented on the International 
Conference and Showcase on Judicial Reforms, Makati City, Philippines on 28-
30 November 2005, accessed 12 July 2017. http://ww3.lawschool.cornell.edu/
avondocuments/20081228-pompe-indonesia-001.pdf.

94 Pompe, 2005, 318.
95 Donald W. Jackson, “Judicial Independence in Cross-National Perspective” 

in Judicial Independence: Essays, Bibliography and Discussion Guide, ed. American Bar 
Association, Division for Public Education (ABA: Chicago), 1999, 8–12.
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of  the judiciary. Various countries provide a guarantee of  budget 
sufficiency for courts in their legal framework, and sometimes in the 
Constitution. In Europe, a set of  international rules and standards 
apply to budget adequacy for courts and salary adequacy for judges 
and staff.96  

One of  the achievements of  the one roof  system that is most 
praised by judges is the increased budget and, consequently, better 
facilities. One of  the primary supporting arguments for the one 
roof  system was related to the role of  the Supreme Court in the 
administration of  the budget. The argument around court financing 
was that the administration of  the court budget by the Supreme Court 
would improve the financial situation of  the judiciary by allowing 
it to better participate in court financial management to support its 
needs.97 Proponents also suggested that enhanced participation in 
court budgeting would improve facilities for the courts, and result in 
more efficient and integrated planning of  the judiciary.98  

However, when breaking down this aspect of  court finance under 
the one roof  system in detail, some issues emerge. In this regard, this 
section discusses two main issues. The first involves the relationships 
of  the Supreme Court with other branches of  government in 
budget discussions and determinations. The second relates to the 
relationship of  the Supreme Court with subordinate court offices 
in the distribution and management of  the budget. The following 
subsection elaborate these two issues.

96 Generally, however, the European Charter on the Statute for Judges does not 
exclude reductions in judges' pay. The charter guarantees judges a salary at a level 
that will not render them subject to improper pressures, or affect their independence. 
Some constitutions in Europe carry guarantees that judicial salaries will not be 
reduced. Countries with constitutionally secured court budgets include Costa Rica, 
El Salvador, Guatemala, Panama, and Paraguay.

97 Kantor Menteri Negara, 1999, 40.
98 Kantor Menteri Negara, 1999, 40.
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4.1.2.1 Inter-Branch Relations

When judges, justices, managers and Supreme Court leadership 
were asked in interviews about their views on the progress of  the 
one roof  system, the first response almost always related to the 
increased budget and better court facilities. This is considered one of  
the greatest achievements of  the one roof  system. Since the effective 
implementation of  the system, the judiciary through the Supreme 
Court99 has received an increased budget (see Table 1).

Table 1: Supreme Court budget 2006–16 100

Year
Budget 

(thousand IDR)
Budget 

(thousand EUR)

2006 2,202,196,000 142,077

2007 3,091,726,309 199,466

2008 5,808,673,090 374,753

2009 5,473,085,231 353,102

2010 5,219,948,231 336,770

2011 6,055,300,000 390,664

2012 5,057,632,608 326,298

2013 5,325,898,740 343,603

2014 7,159,890,584 461,928

2015 8,575,997,923 553,290

2016 8,796,345,309 567,506

The increased budget of  the judiciary cannot be separated from 
the ability of  the Supreme Court to convince the government and 
the parliament of  the required budget. Bagir Manan's profile as a 
prominent constitutional law expert and former bureaucrat with 
extensive experience in the government and parliament, made it easier 
for him to navigate a way to obtain budget support for the Supreme 

99 Since the effective implementation of  the one roof  system in 2004, all 
court budget proposals are consolidated into a single Supreme Court budget item.

100 Data collected from Supreme Court Annual Reports for 2006, 2007, 
2008, 2009, 2010, 2011, 2012, 2013, 2014, 2015, and 2016.
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Court. The situation following the reform of  1998—where support 
for the one roof  system was strong among the new parliamentary 
members—was also an important factor in the successful budget 
advocacy of  the Supreme Court. Bagir Manan confirmed that from 
his experience, regardless of  his personal relationships, it was also the 
conducive political environment that determined the success of  the 
budgetary process.101  

The Supreme Court secretary from 2011 to 2016, Nurhadi 
Abdurrahman, was widely known for his extensive network of  
decision makers in the government and parliament—but only in a 
negative way.102 A former Supreme Court justice stated in interview 
that Nurhadi had the power to intervene with court officials up to the 
level of  justices of  the Supreme Court.103 Under his administration, 
the Supreme Court received significant budget increases, particularly 
during 2014–16. Interviews with justices of  the Supreme Court 
suggested that Nurhadi’s success in obtaining an increased budget 
for the court could not be separated from his close relationships with 
important decision makers in the parliament.104 A member of  the 
Supreme Court’s leadership revealed in interview that the budget 
for construction of  court buildings and facilities is strongly debated 
among members of  parliament, because they may wish to direct a 
project to favored contractors for their individual benefit.105 Further, 
he pointed out that of  a total project budget, in reality only around 
60% is disbursed to the project.106 Although an online e-procurement 
mechanism has been introduced, contracts can still be directed to a 

101 Interview with Bagir Manan, chief  justice of  the Supreme Court 2001–
09, on 1 April 2016.

102 On 21 April 2016, the KPK raided the home of  the Supreme Court’s 
secretary Nurhadi and confiscated 130,000 USD in several bags. The raid was linked 
to an ongoing investigation of  a Supreme Court staff member, Andri Tristianto 
Sutrisma, and the arrest of  a lower court secretary, Edy Nasution, who was accused 
of  taking a bribe in a case involving a major company. After a series of  investigations, 
the cash trail led directly from Nasution to Nurhadi. On July 2016, Nurhadi filed a 
letter of  resignation to the president but his case remains untried.

103 Jejak Suap di Hang Lekir V”, Tempo Magazine,  2–8 May 2016, 38.
104 Interview with two Supreme Court justices, in August 2017.
105 Interview with Supreme Court leadership on 11 August 2017.
106 Interview with Supreme Court leadership on 11 August 2017.
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certain contractor.107 Such practices are not restricted to the Supreme 
Court, but have also occurred in other ministries and institutions.108 
With the one roof  system, it is unavoidable that the direct relationship 
of  the judiciary with other branches has exposed it to possible political 
intervention. Previously before the one roof  system, the government 
through the Department of  Justice conducted budgetary discussions 
on behalf  of  the judiciary. With the Supreme Court as the institution 
in charge of  court administration, the judiciary must communicate 
face to face with other branches without a buffer mechanism, which 
incurs a greater risk of  the budgetary process being politicized. 

If  its relationship with the parliament is still influenced by 
personal interests, the Supreme Court faces an additional challenge 
in budget negotiations with the government. Despite increases, the 
Supreme Court always feels that the budget is not adequate for the 
needs of  the organization. In most years the Supreme Court may be 
granted as little as 50% of  what was proposed. In 2016, for example, 
the Supreme Court requested 14 billion rupiahs from the government 
but was granted only 8.79 billion rupiahs. The budget provided to 
the court then declined in 2017, to 8.5 billion rupiahs. Although the 
judiciary continue to request an increased budget, the government 
has been implementing a budget efficiency policy.109 In responding 

107 Interview with Supreme Court leadership on 11 August 2017.
108 The KPK’s statistics show that from 2004 to 2018 the most common 

perpetrators charged with committing corruption were members of  parliament, 
totaling 205 at national and regional levels. These data can be viewed at https://
www.kpk.go.id/id/statistik/penindakan/tpk-berdasarkan-profesi-jabatan. 
Meanwhile, based on data from agencies involved in corruption, the most common 
cases occur in ministries or other state institutions. In 2004, only one corruption 
case was heard, but this number increased to 27 cases in 2017 (see https://www.kpk.
go.id/id/statistik/penindakan/tpk-berdasarkan-instansi).

109 The decline in resources can be seen from the efficiency policy issued 
by the government. Almost every year the Supreme Court has to deal with budget 
cuts, including in 2008, 2010, 2011, and 2014. The efficiency policy issued by the 
government via the finance ministry appears in the form of  a circular letter or 
presidential instruction ordering ministries and institutions (including the Supreme 
Court) to make their budget more efficient and/or to reduce their budget by a 
certain percentage in relation to its budget ceiling. In 2008, for example, the Ministry 
of  Finance reduced the Supreme Court’s budget aby around 10% from 6.5 trillion 
rupiahs to 5.5 trillion rupiahs. In 2014, the instruction to make more efficient the 
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to the Supreme Court’s budget proposals, the government has been 
more focused on the availability of  data and evidence to support the 
proposals. During a series of  trilateral meetings between the Supreme 
Court, the BAPPENAS, and the Ministry of  Finance to discuss the 
Supreme Court’s planning and budget proposal, both BAPPENAS 
and the Ministry of  Finance mentioned the need for the Supreme 
Court to improve its planning and budgeting by including data to 
support its proposal, and connect it with practice, particularly when 
requesting funds for court buildings and facilities.110 It is clear from 
the official records of  trilateral meetings in three consecutive years 
(2015, 2016, and 2017) that the Supreme Court has been unable to 
provide objective data to justify its request for additional funding for 
the establishment of  new courts.111  

Although organizational reform in the judiciary has promoted 
data collection and publication, the validity of  these data remains 
poor,112 and available data are not used only for policymaking and 
as support for budget proposals. Officials from the Supreme Court 
and the government admitted in interview that data are not used 
appropriately by the Supreme Court to back up their arguments 
regarding their needs, in negotiating the court budget.113 This situation 
has been acknowledged for some time. The Supreme Court even 
acknowledged it in its 2005 Blueprint for Supreme Court Reform and 2006 
Blueprint for Financial Management.114 The problem of  weak evidence 

state budget came through Presidential Instruction No. 4/2014 and the Supreme Court’s 
budget was reduced by 973 billion, or more than 10%.

110 “Dokumen Kesepakatan Pertemuan Tiga Pihak”, Official record of  
trilateral meetings between the Supreme Court, The National Development 
Planning Agency, and the Ministry of  Finance, 3 April 2014 and 18–22 May 2017.

111  “Dokumen Kesepakatan Pertemuan Tiga Pihak”, Official record of  
trilateral meetings between the Supreme Court, The National Development 
Planning Agency, and the Ministry of  Finance, 3 April 2014 and 18–22 May 2017

112 While working on existing datasets for this research, numerous mistakes 
and inconsistencies in official published data were found.

113 Interviews with Joko Upoyo, head of  planning and organization of  the 
Supreme Court, on 24 April 2017 and Prahesti Pandanwangi, director of  law and 
regulation at BAPPENAS, on 27 April 2017.

114 See Blueprint for Supreme Court Reform, 2005 and Blueprint for Financial 
Management Reform, 2006.
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in decision making, which consequently influences performance 
evaluation, is one of  the symptoms indicating that accountability of  
the Supreme Court needs to be improved.

At the same time, however, the Supreme Court promotes 
budget independence as an important factor to guarantee budget 
sufficiency.115 There have been two proposals by the Supreme Court 
regarding interpretation of  the concept of  financial independence. 
The first is that it should receive a certain percentage from the 
total state budget that cannot be reduced by the government or the 
parliament. This model is practiced in Costa Rica, where 5% of  the 
national budget is allocated to the courts.116 The same privilege is also 
given to the Ministry of  Education in Indonesia, which, according 
to the Constitution is entitled to 20% of  the total state budget. The 
second proposal is that the court budget be directly proposed and 
approved by the parliament.117 The Supreme Court’s perception of  
budgetary independence is that the judiciary should have the same 
authority as the government in determining the budget amount.118 
This exclusive model of  budget administration provides the broadest 
role for the judiciary in preparing the court budget, and at the same 
time limits the role of  the executive.119 The model is recognized in 
the US and exists in Canada and British Columbia.120 Currently 
the judiciary receives a budget based on a ceiling identified by the 
government, and the Supreme Court argues that this is the source of  
dependency of  the judiciary on the government.121  

The Supreme Court’s proposal has been criticized by the 
government, highlighting the issue of  accountability and lack of  

115 Mahkamah Agung Republik Indonesia, Cetak Biru Pembaruan Peradilan 
2010-2025, (Jakarta: Mahkamah Agung Republik Indonesia, 2010), 55.

116 Shetreet, 1985, 646.
117 Personal communication with former chief  justice, Harifin Tumpa, 12 

April 2016.
118 Mahkamah Agung Republik Indonesia, 2010, 55; Paramadina Public 

Policy Institute, “Studi Kemandirian Anggaran Peradilan Indonesia,” (Jakarta: 
Indonesia Changes for Justice Project (C4J), 2010), 52–3.

119 Shetreet, 1985, 646.
120 Shetreet, 1985, 646.
121 Supreme Court, 2010.
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managerial skills within the judiciary. According to the government’s 
critique, the implementation of  these proposals would eventually create 
risks for budgetary accountability if  the court budget was determined 
by the judiciary without consultation with the government.122 For the 
Supreme Court to be able to decide and manage its own budget, for 
example as an agreed portion of  the national budget, would require a 
transformation of  management processes; otherwise inefficiency and 
corruption may increase within the court.123 

Theoretically, the threat to the judiciary may possibly occur 
because of  its dependence on the other branches for its budget and 
resources. The legislature can exercise its authority, for example, to cut 
or limit court spending, while the executive has the authority to alter 
court budget requests in its executive budget.124 However, this power 
is also considered a mechanism for checks and balances. In the case 
of  the one roof  system, although the system increases the risk of  the 
judiciary being exposed to political intervention by other branches, 
there is also a fundamental issue within the judiciary itself. In the 
judiciary’s relations with the parliament, the findings from interviews 
suggest that there has been interference in budget determinations 
from members of  parliament seeking to derive personal benefit from 
projects funded by the court’s budget. Meanwhile, in its negotiations 
with the government, the Supreme Court has not been able to 
provide enough evidence to strengthen its bargaining position. 
Although the government in general is considered more restrained 
in its relations with the judiciary, and respects the independence of  
the judiciary more that did governments prior to the 1998 reform, 
it seems that the judiciary has not been able to take advantage of  
this and has put more effort into strengthening its position with 
regards to the government. The application of  the quality principle 

122 Interview with Prahesti Pandanwangi, director of  law and regulation at 
BAPPENAS, on 26 April 2017.

123 Interview with Prahesti Pandanwangi, director of  law and regulation at 
BAPPENAS, on 26 April 2017.

124  James W. Douglas and Roger E. Hartley, “The Politics of  Court Budgeting 
in the States: Is Judicial Independence Threatened by the Budgetary Process?” Public 
Administration Review 63 (2003): 441–54.
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to strengthen Supreme Court organization, particularly in promoting 
evidence-based budgeting, is essential to substantiate its position in 
discussions with other branches, and thereby decrease the possibility 
of  political negotiations, which have a greater potential to infringe 
the institutional independence of  the judiciary. Moreover, the better 
the capacity of  the organization to provide evidence, the lower its 
dependence on personal networks in budget negotiations. 

4.1.2.2  Court Funding: Relations between the Supreme Court  

 and Court Offices

Despite its positive views on the budget increase and better 
facilities under the one roof  system, every year the judiciary complains 
about an alleged insufficient court budget. However, the desire 
for a continually increasing budget cannot be separated from the 
continued increase in the size of  the organization. After the effective 
implementation of  the one roof  system in 2004, the Supreme Court 
expanded its organization by adding to the composition of  the 
leadership echelon and expanding the structure of  the Secretariat. 
The expansion of  the Secretariat was conducted by the acquisition 
of  units and personnel managers under departments previously 
responsible for managing the judiciary, and by adding units to the 
new structure of  the Secretariat. The expansion of  the judicial 
organization continued via the establishment of  special courts and 
of  new courts following the increase in the number of  provinces in 
Indonesia. This is one of  the most important factors contributing to 
budget increases. 

Before the one roof  system, the Supreme Court had to manage 
only its own office, but under the new system the court is responsible 
for the budget administration of  more than 826 courts,125 as well as 
the 86 newly established courts that are not yet effectively functioning. 

125 Data from the Supreme Court’s Planning Bureau in 2017 recorded the 
number of  courts under the Supreme Court as the following: 30 general high courts, 
29 islamic high courts, 4 military high courts, 4 administrative high courts, 350 
general district courts, 359 islamic district courts, 19 military district courts, and 28 
administrative district courts.
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With the growing number of  units and personnel, the tsunami of  
workload will continue to affect the preparedness of  managers create 
the challenge of  ensuring that the issue of  budget sufficiency is 
addressed. 

Table 2: Comparison Between Number of  Unit and  
Courts with Number of  Personnel and Budget126 

Year

Number of units 
under the Supreme 

Court (including 
courts & offices)

Number 
of personnel

Budget 
(thousand EUR)

2006 n/a 11,025 142,077

2007 n/a 22,696 199,466

2008 780 33,950 374,753

2009 793 35,491 353,102

2010 807 35,988 336,770

2011 817 35,673 390,664

2012 n/a 34,652 326,298

2013 819 33,794 343,603

2014 826 32,583 461,928

2015 826 32,180 553,290

2016 832 31,406 567,506

Joko Upoyo, the manager of  the Planning and Organization 
Bureau, admitted in interview that the Supreme Court has not been 
aware of  the consequences of  the handover of  some units from 
departments and the ensuing organizational expansion, including its 
impact on financial management, and the problem of  inexperienced 
managers.127 According to Joko Upoyo, this was particularly the case 
before 2010; his argument is supported by data showing that the 
number of  employees increased by more than 300% from 2006 to 

126 Data collected from Supreme Court Annual Reports for 2006, 2007, 
2008, 2009, 2010, 2011, 2012, 2013, 2014, 2015, and 2016.

127 Interview with Joko Upoyo Pribadi, head of  the Planning and Organization 
Bureau, on 24 April 2017.
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2010. Given its poor managerial skills, the Supreme Court found the 
transition process difficult. During transition to the one roof  system, 
the organization continued to expand. Even though it has received 
an annual budget increase, the amount is still insignificant in relation 
to the expansion of  the organization. The increases in budget cannot 
keep up with the increases in personnel; as a result of  this continuing 
expansion, most of  the budget is absorbed by salaries and allowances 
for personnel, and the budget portion for activities is declining. The 
proportion of  the total budget available for activities continues to 
decrease, from around 30% in 2016, to only around 23% in 2017.128  
Consequently there has been a struggle between units of  the Supreme 
Court seeking to obtain a bigger slice of  the budget pie.129  

It is not only the Supreme Court as the national administrator, 
but also the local courts that have struggled with their new role of  
preparing budget proposals for submission to the Supreme Court. 
Before the one roof  system, the job of  preparing budget proposals 
fell to the regional offices (kantor wilayah or kanwil) of  departments, but 
now the courts have to do this for themselves. In the current, more 
participative budgeting process, the level of  budget initially proposed 
for all courts throughout Indonesia, without any review or trimming 
whatsoever, may be as much as three times higher than the budget 
ceiling set by the government.130 From the perspective of  the Supreme 
Court, the lower courts still face difficulties in their management, 
planning, and budgeting functions because of  a lack of  managerial 
capacity and because their proposals are often drafted without 
considering the priorities of  the judicial function—instead focusing 
more on infrastructure.131 Most of  the time in planning their budgets, 

128 Interviews with Prahesti Pandangwangi, director of  law and regulation at 
BAPPENAS, on 26 April 2017, and Joko Upoyo Pribadi, head of  the Planning and 
Organization Bureau, on 24 April 2017.

129 Interview with Joko Upoyo Pribadi, head of  the Planning and Organization 
Bureau, on 24 April 2017.

130 Interview with Emie Yuliati, staff of  the Planning and Organization 
Bureau, on 19 April 2017.

131 Interviews with Joko Upoyo Pribadi, head of  the Planning and 
Organization Bureau, on 24 April 2017 and Emie Yuliati, staff of  the Planning and 
Organization Bureau, on 19 April 2017.
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lower courts focus more on the funds needed for construction of  new 
buildings and facilities, and less on the quality of  public services.132 In 
drafting its consolidated budget, the Supreme Court must consider 
the budget ceiling decided by the government and try to reconcile 
the needs of  the courts in different parts of  Indonesia. However, the 
process of  consulting these courts is not easy because of  the large 
number of  courts and their widely separated locations across the 
archipelago. As a result, decision making regarding the determination 
of  budget allocations is often carried out by the Supreme Court itself, 
and ultimately may have an impact on budget realization that is not 
necessarily in accordance with the needs of  the lower courts.133  

With the limited budget available, some 826 courts struggle 
to fund their offices. Meanwhile, the success of  a chief  judge of  a 
district or appeal court is evaluated on the grounds of  their success 
at developing their court, which of  course requires a budget. This 
success or failure ultimately has an impact on the progression of  
a judge’s career. Not surprisingly, some judges who had served as 
chief  judges pointed out in interview that connections with decision 
makers at the Supreme Court are necessary to increase the budget 
provided to their courts.134 Because of  limited budgets and pressure 
to demonstrate their achievements to the Supreme Court, as required 
to boost their careers, some judges are ‘creative’ in inventing ways 
to accumulate funds; for example, by asking individual judges to 
collectively fund the court’s activities from their own pockets.135  

To respond to this issue, the Supreme Court in recent years has 
sought to give the high courts in the provinces a greater role in assisting 

132 Interviews with Joko Upoyo Pribadi, head of  the Planning and 
Organization Bureau, on 24 April 2017; Emie Yuliati, staff of  the Planning and 
Organization Bureau, on 19 April 2017; and Prahesti Pandanwangi, director of  law 
and regulation at BAPPENAS on April 2017.

133 JSSP, 2016, 20.
134 Interviews with a district court judge on 6 April 2017 and high court 

Judges on 11 July 2018.
135 Interviews with a district court judge on 6 April 2017; high court judges on 

11 July 2018; and Sukma Violetta, a commissioner of  the Judicial Commission, on 
18 May 2018.
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the Supreme Court to manage the budgets of  districts court in their 
jurisdictions.136 This approach has merit, not only as a solution to the 
centralized workload, but from the perspective of  power distribution 
it will help to dissolve the centralized power of  the Supreme Court 
over the lower courts. Such an idea was introduced in the Blueprint for 
Supreme Court Reform 2010–2025, which mentioned the importance 
of  decentralization of  authority by strengthening the capacity of  
high courts to manage district courts.137 In the past, this function has 
been carried out by provincial offices (kanwil) of  the departments. 
However, despite the merits of  this idea, the capacity of  the high 
court to implement such a function remains low.138 Interviewed 
judges from lower courts expressed their reservations by saying that 
in most cases, high courts cut proposed budgets without consulting 
district courts.139 One factor contributing to this problem is that the 
high court was never expected to perform functions as an extension 
of  the Supreme Court, to implement court administration tasks. It 
was not designed to function more than as an appeal court. A dual 
role for appeal courts in assisting the Supreme Court to perform its 
court administrative functions has never been mentioned in any law 
that regulates judicial organization. Further, apart from the efforts 
made to delegate some of  its functions to the high court, there has 
been no serious or systematic intervention conducted by the Supreme 
Court to strengthen the capacity of  the high courts. Therefore, it 
is not surprising that the high courts are still underperforming in 
implementing the function to manage the district courts. 

136 Interview with Joko Upoyo Pribadi, head of  the Planning and Organization 
Bureau, on 6 April 2017.

137 Supreme Court of  Republic Indonesia, Blueprints for Supreme Court Reform 
2010–3035, (Supreme Court, 2010), 23–4.

138 Interviews with Joko Upoyo Pribadi, head of  the Planning and 
Organization Bureau, on 6 April 2017; Emie Yuliati, staff of  the Planning and 
Organization Bureau, on 19 April 2017; and Djuyamto, a district court judge, on 6 
April 2017.

139 Interviews with Emie Yuliati, staff of  the Planning and Organization 
Bureau, on 19 April 2017; Nani Indrawati, a high court judge, on 11 July 2018; and 
Djuyamto, a district court judge, on 6 April 2017.
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The discrepancy between the Supreme Court and the lower 
courts in the needs identified in their budget proposals is also caused 
by a lack of  identified priorities, which ideally should be determined 
by the Supreme Court. Supreme Court managers responsible for 
planning and budgeting, as well as BAPPENAS officials confirmed 
this as an issue during interview. The lack of  prioritization, for 
example, is problematic in the case of  construction and repair of  
court buildings. According to both Supreme Court and government 
representatives, around 40% of  court buildings require renovation, 
and the quality of  housing for judges in some districts is poor.140 
Under any situations, and in particular with the existing system 
of  transfer and promotion, the availability of  appropriate housing 
facilities for judges is important to ensure that they have a suitable 
place of  residence when appointed to a certain area. 

Determining budget priorities in the midst of  problems with 
budget management remains a problem to be solved. It is not in 
accordance with efforts to strengthen the personal independence 
of  judges if  in reality transferred judges must pay for rental 
accommodation from their own salaries.141 The lack of  sufficient 
budget to operate a suitable transfer system that guarantees the 
wellbeing of  judges in conducting their function is a problem that 
has not yet been resolved by the Supreme Court. This is the issue 
that provoked judges to strike in 2012 (see Section 4.1.1). In some 
cases, because judges have to move to other cities frequently, renting 
a room rather than an entire house is financially more efficient. 
Despite the pressing need to provide adequate facilities and housing 
for lower court judges, in 2017 the Supreme Court built a 15-story 
building in Jakarta at a cost of  almost 250 billion rupiah. Former 
Chief  Justice Bagir Manan related his discussions with former Chief  
Justice Harifin Tumpa on this matter, and both agreed that the 

140  Interviews with Joko Upoyo Pribadi, head of  the Planning and 
Organization Bureau, on 24 April 2017; Emie Yuliati, staff of  the Planning and 
Organization Bureau, on 19 April 2017; and Prahesti Pandanwangi, director of  law 
and regulation at BAPPENAS, on 26 April 2017.

141 Personal communication with a district court judge of  an administrative 
court, on 19 February 2019.
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15-story building was an example of  how the Supreme Court had 
failed to identify priorities regarding use of  the budget for Supreme 
Court buildings or better channeling it to lower courts.142 If  the 
Supreme Court wishes to retain the transfer and promotion system, 
then equity and improvement of  facilities for judges in the various 
regions is important. Otherwise there will continue to be court areas 
that have poorer working conditions than others, which may open 
up further opportunities for the abuse of  the transfer and promotion 
system as a means of  punishing judges. Although the Supreme Court 
continues to call for an increase in the budget and complain about 
the inadequacy of  current budgets, its spending priorities are often 
questioned by the government and the public.

Under the new system, the participation of  judges in the 
preparation of  budget proposals is acknowledged, yet in practice 
many judges complain about prioritizing of  the court budget, which, 
according to them, still does not favor the interests of  judges. The 
classic debate among judges with regards to the distribution of  
budget and resources is based on the assumption that court managers, 
particularly those with no background as judges, favor the interests 
of  the managerial group (such as the court secretary or the court 
staff) rather than the group of  judges, and thus that work facilities 
(such as laptops and workspaces) provided for managers are better 
than those for the judges. One member of  the leadership argued in 
interview that the dissatisfaction of  judges has emerged from the lack 
of  understanding of  managers about the needs of  judges.143  

While this may be true, the current policy offers greater 
opportunities for judges to participate in the planning and budgeting 
process. Judges are involved in the process of  identifying needs and 
they contribute to the drafting of  court budget proposals. Deputy 
Chief  Justice Syarifuddin, however, admitted that most judges lack 

142 Interview with Bagir Manan, chief  justice of  the Supreme Court 2001–
09, on 1 April 2016. See also Detiknews, “MA Bangun Gedung 14 Lantai, Rumah 
Dinas Hakim Brebes Nyaris Roboh”, Detikcom, Rabu 10 April 2013,  https://news.
detik.com/berita/2216181/ma-bangun-gedung-14-lantai-rumah-dinas-hakim-
brebes-nyaris-roboh.

143 Interview with a Supreme Court justice, on 10 August 2017.
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competency in management, particularly financial management. 
They therefore lack the ability to promote their interests within the 
complex bureaucracy of  court administration and management.144  
Judges and members of  the leadership also reflected in interview on the 
policy to separate the position of  the Registry, which is responsible for 
case management, from that of  the Secretariat, which is responsible 
for management affairs. At the level of  the courts, this division is 
assumed to have contributed to distancing the management from the 
legal functions of  court organization, which in turn has contributed 
to the lack of  connection between planning processes and meeting 
of  core judicial needs.145 Amid debate on the competence of  judges 
and managers, judges argue that they, rather than managers, are in 
the best position to understand the needs of  the courts, including the 
budget required to ensure the proper functioning of  the courts.146  

The lack of  prioritization and how this shortcoming has affected 
judicial performance is difficult to measure because of  the absence 
of  published data to determine priorities and evaluate performance. 
For example, one year the Supreme Court recruited 500 candidate 
judges; the next year 300 judges; and in 2017, 1,600 judges. Similarly, 
in one year the candidate judges received training for 3 months; in 
another year, 2 years of  training; and this has since decreased to 1.5 
years. In 2017 the Supreme Court built a 15-story building, while the 
aging court buildings and poor official residences of  judges had to 
wait. In what ways did these policy choices affect the performance of  
the judiciary? Without data it is difficult to tell, but the risk of  obscure 
decision making might increase in a system like the one roof  system, 
where the judiciary has the autonomy to administer its own affairs. 

144 Interview with Vice Chief  Justice Mohammad Syarifuddin, on 8 August 
2018.

145 Interviews with Vice Chief  Justice Mohammad Syarifuddin, on 8 August 
2018 and Takdir Rahmadi, head of  the Development Chamber, on 10 August 2017.

146 Interview with a high court judge, 20 April 2017, and with a Supreme 
Court justice, 10 August 2017. See also Detiknews, “Gugatan Dikabulkan, Kini 
Hakim Bisa Pimpin Pengadilan Sepenuhnya”, Detik.com, 29 April 2014, https://
news.detik.com/berita/2568340/gugatan-dikabulkan-kini-hakim-bisa-pimpin-
pengadilan-sepenuhnya.
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Aside from the issue of  whether or not the judiciary has received 
sufficient funding from the government, there is some indication of  
the poor manner in which the Supreme Court manages the funding 
of  the courts. The failure of  the Supreme Court to use the necessary 
evidence to defend its budget proposals, combined with the lack of  
justification for identifying budgetary priorities, has resulted in the 
failure to provide a sufficient budget for the courts. These failures 
eventually affect individual judges. The lack of  a guarantee for the 
fulfillment of  the basic rights of  judges, such as working facilities and 
housing, combined with the complex transfer and promotion system, 
creates pressure for judges that may seriously threaten their internal 
and core independence. 

This situation was predicted by opponents of  the one roof  system, 
as indicated in a report on the preparation of  the establishment of  
the one roof  system.147 The opponents’ argument emphasized that 
the transfer of  organizational, administrative, and financial functions 
from the executive to the judiciary would not relieve judges and 
lower courts from dependence on the holder of  court administration 
powers (see Section 3.4.2). Therefore, the argument concluded, there 
would be a shift toward a new dependence of  the judiciary on the 
Supreme Court as the administrator of  court finances and judicial 
personnel.148 The risk of  this occurring, however, may be limited by 
strengthening the quality of  the organization through, among other 
things, providing justification and evidence for decisions concerning 
budget priorities and budget planning as part of  the accountability 
mechanism. Unfortunately, the Supreme Court has not to date been 
successful in implementing such a mechanism. 

147 Kantor Menteri Negara Koordinator Bidang Pengawasan Pembangunan 
dan Pendayagunaan Aparatur Negara Republik Indonesia, Laporan Tim Kerja Terpadu 
Mengenai Pengkajian Pelaksanaan TAP MPR RI Nomor X/MPR/1998 Berkaitan dengan 
Pemisahan yang Tegas Antar Fungsi-Fungsi Yudikatif  dari Eksekutif. June, 1999.

148 Manan, 2005, 128.
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4.1.3 Other Organizational Arrangements

Bagir Manan stated that the organizational structure of  the 
one roof  system is temporary, and this was confirmed by Harifin 
Tumpa.149 One of  the reasons for this is that the structure currently in 
operation is the result of  a lengthy negotiation with the government, 
in which the Supreme Court ended up taking the pragmatic position 
of  agreeing with the view of  the government so that the process of  
taking over functions from the departments could begin. A former 
Supreme Court leader referred to this structure as a result of  “bedol 
desa,” a Javanese term describing a process involving the transfer of  
everything, including people and all of  their belongings, to another 
place.150  

Prior to the one roof  system being effectively implemented in 
2004, the Supreme Court had already provided a design for the 
structure of  its organization under the new system.151 In addition to 
the structure provided in the blueprints, several other organizational 
proposals were advanced by the leadership and actors in the Supreme 
Court. The various proposals also reflected different competing 
interests surrounding the transition process of  the Supreme Court. In 
the end, however, the current structure is more like the compromise 
reached by the Supreme Court and the government in 2004. 

Although the implementation of  the one roof  system caused 
dramatic changes in judicial organization, these changes are not 
clearly reflected in Supreme Court law. Organizational changes 
are accommodated through changes to Law No. 14/1985 on the 
Supreme Court. The law has been amended twice, in 2004 and 2009, 
to accommodate these changes. Further, the arrangements for the 
organization of  the lower courts for different court jurisdictions 

149 Interviews with Bagir Manan, chief  justice of  the Supreme Court 2001–
09, on 1 April 2016 and Harifin Tumpa, chief  justice of  the Supreme Court 2009–
11, on 12 April 2016.

150 Bagir Manan, Sistem Peradilan Berwibawa (Suatu Pencarian) (Yogyakarta: FH 
UII Press, 2005), 130.

151 Mahkamah Agung RI, Cetak Biru Pembaruan Mahkamah Agung RI (Jakarta: 
Mahkamah Agung RI, 2003) 35–7.
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are regulated in separate laws; this makes it difficult to grasp the 
organization of  the judiciary in a comprehensive way. This differs 
from the situation in the Netherlands, for example, which has a 
special law on judicial organizations (wet op de rechterlijke organisatie). 
The district and high courts maintain a form of  organization that has 
remained relatively unchanged since the Reformation, with the two 
main registrars and a secretary under the high court. 

The Supreme Court has attempted to conduct a restructuring of  
the organization, but debate within the Supreme Court representing 
various interests makes it more difficult for the court to provide solid 
recommendations. In 2014–16 the Supreme Court conducted a 
process to revise and improve the current structure, but the proposal 
was left aside because there was still resistance in the Supreme Court 
against the proposed changes. As elaborated earlier in the context of  
the administration of  judges and budget, as well as resources, one issue 
involved the centralization of  decision making and of  workload in the 
Supreme Court, which contributed to the difficulties in coordination 
and control, and influenced internal judicial independence. 

Despite such problems, according to the laws, the Supreme 
Court has sufficient flexibility in the design of  its organization. 
Further, the various laws on the judiciary do not comprehensively 
elaborate the design of  the Supreme Court under the one roof  
system. Theoretically, the Supreme Court has its own discretion to 
decide on the design of  its organization at a certain level. Fix-Fierro 
argues that organization is an instrument consciously designed and 
created for the achievement of  certain goals.152 This section explains 
this idea and provides an analysis of  the design of  the organization 
under the one roof  system, and the extent to which it contributes to 
the achievement of  its goals.

4.1.3.1 Centralized Court Organization under The Supreme Court

Former and current Supreme Court leaders admitted that the 
current organizational design provides flexibility for the Supreme 

152 Fix-Fierro, 2003, 142.
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Court. It also provides strong control over the lower courts, which 
presents the opportunity for the Supreme Court to make changes 
or develop a standard for administration. Justice Agung Sumanatha 
mentioned in interview that if  it were not for the one roof  system, 
less progress may have been made in the reform and development of  
judicial organization following the 1998 Reformation.153 He added 
that the judiciary now has a better understanding of  its challenges 
and problems, and the one roof  system provides the opportunity 
for greater involvement of  the judiciary in deciding the direction of  
reform.154 Bagir Manan mentioned a similar argument to illustrate 
the benefits of  the one roof  system for the organization.155  

However, challenges remain. With the scope of  its work 
encompassing 826 courts spread over 514 districts in 34 provinces 
throughout Indonesia, there is a massive workload for the Supreme 
Court to manage. The leadership must discuss various issues on a daily 
basis with regards to the functioning of  the organization, including 
both legal and management issues. The issues can be varied, ranging 
from legal issues over cases that receive public attention, decisions 
on transfer and promotion, and findings on maladministration of  
a project in a certain court, to recommendations for disciplinary 
sanctions for judges and staff, responses to a specific bill, and so on. All 
of  these issues require discussion and, at times, immediate decisions. 
At the same time, members of  the leadership who are also justices 
must decide a relatively high number of  cases. Deputy Chief  Justice 
Syarifuddin mentioned that he has to quickly respond to reports and 
complaints from the lower courts, but as a justice he himself  must 
try not to delay a court judgment.156 He added that in 2017 alone, 

153 Interview with IG Agung Sumanatha, a justice of  the Supreme Court, on 
19 April 2018.

154 Interview with IG Agung Sumanatha, a justice of  the Supreme Court, on 
19 April 2018.

155 Interview with Bagir Manan, chief  justice of  the Supreme Court 2001–
09, on 1 April 2016.

156 Interview with Vice Chief  Justice Mohammad Syarifuddin, on 8 August 
2018.
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the justices in the Supreme Court between them had to decide 1,400 
cases per month.157 

Amid the demands of  this case workload, centralizing decision 
making regarding the design of  the organization is a conscious 
decision. In the process of  formulating the organizational structure 
in 2000–04, the Supreme Court designated the BUA as the 
central financial administrative unit; it manages almost 70% of  
the total budget for the judiciary.158 Although this centralization 
of  administration increases the workload, the Supreme Court also 
enjoys the power to exercise control over lower-level courts through 
its budget. Meanwhile, during the process of  development of  the 
court’s public complaint mechanism in 2009, one of  the reasons for 
the management of  public complaints remaining centralized under 
the BAWAS was that the Supreme Court lacked trust in the capacity 
and integrity of  the high court to manage supervision.159  

The centralized organization, with decision making centralized 
in the Supreme Court, provides little flexibility and autonomy for 
the lower courts. Further, the vast number of  courts operating 
under the Supreme Court increases the need for coordination and 
standardization. Accordingly, the Supreme Court has established 
various standards in terms of  administration and reporting for lower 
courts: for example, standards on trial time-limits; case management 
standards that involve the use of  electronic processes; court decision 
templates/formats; and civil and criminal case administrative 
requirements. While standardization can facilitate the implementation 
of  Supreme Court tasks, it can also cause problems at a practical level 

157 Interview with Vice Chief  Justice Mohammad Syarifuddin, on 8 August 
2017. Annually the Supreme Court deals with around 18,000–20,000 cases, 
including inflow and backlog cases from previous years. According to the law, the 
number of  justices in the Supreme Court may be up to 60, but in reality the number 
is usually around 50 justices.

158 During interviews, some parties expressed the belief  that this choice was 
made by a former head of  the BUA, Subagyo, a long-term bureaucrat at the court 
since before the one roof  system, as an effort to maintain and expand the power of  
the BUA, reflected in its power over the purse of  the judiciary.

159 Personal communications with former justices of  the Supreme Court, 12 
January 2015.
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because of  the inability of  the system to appreciate the context and 
needs of  different courts. The context of  each of  the subordinate 
courts must be taken into account, given the diverse geographical 
situations and types of  cases throughout Indonesia. 

While trying to maintain uniform standards the Supreme Court 
has experienced difficulties in controlling their implementation. 
Before the introduction of  the one roof  system, the supervision of  
court and judges was decentralized and handled by the provincial 
offices (kantor wilayah or kanwil) of  the Department of  Justice. After 
the one roof  system came into being, the supervision of  district 
courts and their judges was taken over by the BAWAS of  the 
Supreme Court. During many interviews, however, Supreme Court 
leaders mentioned the importance of  high courts as the vanguard 
of  judicial supervision. However, high courts were never given the 
funds or staff to conduct effective inspections, so in reality all internal 
supervisory authority is centralized in the BAWAS at the Supreme 
Court. As previously mentioned in discussions on the supervision 
and disciplinary mechanism (see Section 4.1.1), the BAWAS is a 
strategic but small unit comprised of  around 40 supervisory judges; 
therefore, it cannot supervise all 826 courts across the country. Thus, 
in summary, the internal supervision system is defective: the Supreme 
Court does not provide high courts with the means to do their job, 
yet the Supreme Court’s own supervisory unit is in no position to 
supervise the entire country. 

Another argument offered by opponents of  the centralization 
focuses on the impact of  the centralized power for court 
administration and legal technical issues under the Supreme Court. 
They argue that the Supreme Court’s placing of  court administration 
may lead to exclusivism, closure, and subjectivity with regards to the 
administration of  judges and judicial personnel, which may reduce 
judicial accountability.160 Opponents fear that if  the Supreme Court 
acquires complete control over court administration and legal 
technical matters, the judiciary may be able to act arbitrarily behind 

160 Kantor Menteri Negara, 1999, 32; Departemen Kehakiman, 1999, 19.
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the shield of  an independent judiciary,161 because of  the lack of  
checks and balances oversight by other institutions.

Under the current centralized model, the Supreme Court has 
enormous authority. Not only is it the executor of  judicial authority; 
it also manages the administrative and financial affairs of  the 
subordinate work units. On various occasions the Supreme Court 
has argued that there is no relationship between the legal technical 
authority and the organizational authority vested in the Supreme 
Court. In some cases, however, these authorities can collide and 
overlap. For example, authority over judge administration, which 
places pressure on judges, might disrupt the internal and core 
independence of  judges in the eyes of  decision makers in the Supreme 
Court. This important authority must of  course be accompanied by 
a system of  accountability that can limit these authorities. However, 
accountability of  the organization remains one of  the major issues 
of  the Supreme Court. This is exacerbated by the challenge of  
supervision because of  the large scope of  the Supreme Court and its 
relatively small and centralized supervisory unit.

4.1.3.2 Expansion of the Organization

Both judges and managers admit that management is one of  the 
most important challenges for reform in the judiciary. Prior to 1998, 
the judiciary never had to think much about management issues. 
Now the judiciary must administer a system with more than 31,000 
staff, more than 800 court buildings and other facilities, as well as 
official housing. This does not take into account important additional 
burdens, such as the necessary alignment of  court organization 
with decentralization, or new laws and policies, such as legislation 
providing for 31 new industrial relations courts, which the judiciary 
must establish and manage. 

An important consequence of  the establishment of  the one 
roof  system was the expansion of  the Supreme Court’s internal 
organization. This was the main factor contributing to the increased 

161 Kantor Menteri Negara, 1999, 41.
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number of  court personnel. New units within the Supreme Court 
were established during the early years of  implementation of  the one 
roof  system, including the BAWAS, the Research & Development and 
Judicial Training Agency, and the BUA, which completely changed 
the face of  the Supreme Court’s organization. The expansion of  
the organization through the addition of  more positions continues, 
including by creating separate positions for the head of  registrars 
(panitera) and secretary of  all courts in Indonesia, which was previously 
a single position.162  

Figure 6: Number of  judges and court staff  
in Indonesia, 2006–16163 

 

The number of  personnel in the judiciary increased dramatically 
from 2006 to 2008 (see Figure 6) as a consequence of  the organizational 
transition to the one roof  system, involving a large number of  

162 The splitting of  the heads of  registrar and secretary position is mandated 
by Supreme Court Regulation No. 7/2015 on Organization and Governance of  Registrars and 
Secretariat. If  the regulation is fully implemented, there will be another 826 positions 
available in courts throughout Indonesia.

163 Supreme Court annual reports for 2006, 2007, 2008, 2009, 2010, 2011, 
2012, 2013, 2014, 2015, and 2016.
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personnel being transferred from the Ministry of  Justice and other 
ministries responsible for court administration, to the Supreme 
Court. However, this was not the only reason for the increase in 
the number of  personnel. Almost every year (in 2006, 2009, 2010, 
2013, and 2014) the Supreme Court proposed adding more staff, 
and conducted the relevant selection processes until the government 
declared a moratorium on the selection of  civil servants (including 
judges).164 The expanding number of  personnel, particularly judges, 
thus influenced the required budget (see Section 4.1.2.2 and Figure 6). 
The salaries of  all judges were increased progressively, with big jumps 
in 2007, 2008, and finally in 2014.165 However, these increases were 
principally realized by increasing allowances, rather than increasing 
structural salaries. 

The other factor contributing to the increased number of  court 
personnel has been the increasing number of  courts throughout 
Indonesia. While in many other countries the idea of  rationalizing 
the courts is evolving in response to economic pressures and efforts to 
achieve efficiency of  the courts, in Indonesia, in contrast, the number 
of  courts is continuously increasing. Within one decade the number 
of  courts had increased from 785 courts in 2006 to 826 courts in 
2016, and continues to expand.166 In 2016 the Supreme Court 
proposed adding 86 new courts, which was agreed in the same year 
by the government.167  

The continued expansion of  the judicial organization via 
establishment of  new courts cannot be separated from the 
decentralization policy enacted by the government in Indonesia. 

164  In 2006, the Supreme Court recruited 613 judges and personnel; in 2009, 
1,701 judges and staff; in 2010, 1,383 judges and staff; and in 2013, 315 staff.

165 See notably Government Regulation No. 12/2003; Government Regulation No. 
70/2005; Government Regulation No. 10/2007; Government Regulation No. 8/2000; and 
Presidential Decree No. 19/2008.

166 Information extracted from the Supreme Court’s annual reports for 2006 
to 2016.

167 The government approves the formal establishment of  the new 86 courts 
by enactment of  Presidential Decision No. 13/2016; Presidential Decision No. 14/2016; 
Presidential Decision No. 15/2016; Presidential Decision No. 16/2016; Presidential Decision 
No. 17/2016; and Presidential Decision No. 18/2016.
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Decentralization has been a critical feature of  the Indonesian 
government structure in the post-1998 reform era.168 Legislation 
requires that every district has its own separate district court and 
every province, its appeal court. As the number of  districts and 
provinces increases with decentralization through the splitting up 
of  jurisdictions, new courts are being built even if  they have only a 
very small number of  cases. This increase in the number of  courts 
requires new court buildings, judges, and staff. The current system 
clearly has the direct consequence of  a major expansion in the 
required organizational and financial support. 

Despite the number of  courts growing as a consequence of  the 
decentralization policy, specialized courts have also been introduced. 
During 1998–2002, the reform initiative introduced specialized 
commercial courts as a way to improve the performance of  general 
courts. This was aimed to increase public confidence in the courts, 
particularly in solving commercial cases that emerged as a result 
of  the economic crisis in 1998. The specialized commercial courts 
introduced new features such as ad hoc judges, dissenting opinions, a 
system of  annual reports, certified training, and publication of  court 
decisions. However, over time their special status was diluted through 
the creation of  many more “special courts,” such as human rights, 
tax, anticorruption, juvenile, fisheries, and industrial relations courts. 

Further, for each jurisdiction, the number of  specialized courts 
was expanded regardless of  the workload. The first commercial 
court was established in 1998 in Jakarta and such courts were then 
added to five more cities; fisheries courts were first established in five 
cities and now operate in seven cities. Some of  the statutes, such as 
Law No. 46/2009 on the Anti Corruption Court, that regulate specialized 
courts have been amended to ensure duplication of  the specialized 
courts in all provinces of  Indonesia and to separate the building from 

168 Following the reform in 1998 and in the aftermath of  the economic crisis, 
Indonesia signed a Letter of  Intent with the International Monetary Fund and 
underwent structural reform, in which one of  the requirements was to implement 
a decentralization policy, which was done through Law No. 32/2004 on the Local 
Government.
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the general court. The first anticorruption court was established in 
Jakarta, and then duplicated to 34 provinces all over Indonesia, as 
provided by Law No. 46/2009. Likewise, industrial relations courts 
are required under Law No. 2/2004 to operate in 34 locations. The 
multitude of  specialized courts within one jurisdiction makes it 
impossible to focus resources to transform a specialized court into a 
model court, which was the original goal when the specialized court 
model was first introduced. 

The formation of  specialized courts also contributes to the 
increasing number of  personnel, among other things, by adding ad 
hoc justices as required by law. Most statutes on specialized courts 
require that ad hoc judges combine with career judges to try specialized 
cases. The anticorruption, fisheries, and industrial relations courts 
must appoint ad hoc judges as members of  the judge panel, alongside 
career judges, while in the commercial courts the involvement of  ad 
hoc judges is not obligatory. In 2016 there were 116 ad hoc judges 
in the industrial relations courts, 56 in the fisheries courts, and 211 
in the anticorruption courts.169 For tax courts, however, budget and 
personnel management remains the responsibility of  the Ministry 
of  Finance.170 Although the effect of  duplicating specialized courts 
on the expansion of  judicial organizations is significant, in reality 
the case workloads managed by specialized courts is not excessive 
(see Table 3). The fisheries courts in Mataram and Jakarta received 
only three cases in 2016.171 Strikingly, the permanent human rights 

169 Mahkamah Agung Republik Indonesia, Laporan Tahunan 2016 
Mahkamah Agung RI, Jakarta: Mahkamah Agung, March, 2017, 146.

170 The administration of  the specialized tax courts is under the Ministry 
of  Finance, which makes it an exception to the one roof  system. This specialized 
court was established in 2002 based on Law No. 14/2002 on the Tax Court. Although 
the law states that the specialized tax courts are part of  the administrative court 
jurisdiction, administration of  the budget and personnel of  this court remains under 
the authority of  the government, that is, the Ministry of  Finance. Although the 
Supreme Court and the legislators acknowledge this issue, there has been no further 
discussion about whether the administration of  budget and personnel for tax courts 
should also be transferred to the Supreme Court.

171 Direktorat Jenderal Badan Peradilan Umum, Laporan Tahunan 
Direktorat Jenderal Badan Peradilan Umum Tahun 2016, (Jakarta: Mahkamah 
Agung RI, January 2017), 63-64.
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courts have not received even a single case since their establishment 
in 2004.172

Table 3: Case inflows in specialized courts173 

Specialized 
court

Year

2009 2010 2011 2012 2013 2014 2015 2016

Fisheries 76 125 118 23 83 72 175 241

Anti 
Corruption 64 32 872 1,932 1,267 2,318 2,454 2,362

Commercial 164 254 320 166 91 85 316 424

Industrial 
relations 1,312 1,417 1,198 764 794 1,170 1,539 2,137

Tax 7,462 9,832 9,466 7,352 8,399 10,896 12,522 10,328

Human 
Rights 0 0 0 0 0 0 0 0

The expansion of  the judicial organization directly influences the 
budget and resources available for the courts to be able to properly 
function. Sebastiaan Pompe comments on similar symptoms in 
regards to the growing size of  the judiciary since the New Order 
era.174 Despite the pressures of  the decentralization policy, under the 
one roof  system the ambitions of  the judiciary itself  to expand the 
organization contributes to the problem. The lack of  consideration 
for the diminishing resources in the state budget, combined with the 
logic that “to be important and appreciated it needs to be big,” has 
led to the erosion of  the judiciary’s organizational quality. Judges are 
poorly trained and court facilities are lacking. Further, the expansion 

172 The ad hoc human rights courts tried human rights violation cases prior 
to the establishment of  the permanent human rights court under Law No. 26/2000 
on Human Rights Court. The ad hoc human rights courts have tried several cases, but 
according to the law, human rights violation cases filed after the enactment of  Law 
No. 26/2000 should be brought to the permanent human rights courts established in 
four cities. However, since the effective establishment of  these courts in 2004, they 
have not been brought a single case by the Attorney General’s Office.

173 Data collected and analyzed from Supreme Court annual reports for 
2006, 2007, 2008, 2009, 2010, 2011, 2012, 2013, 2014, 2015, and 2016.

174 Pompe, 2005, 286–313.
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of  the judiciary has increased the challenges of  court supervision. 
The increasing numbers of  courts, judges and personnel have made 
supervision even more challenging. This also results in poor control 
over conduct and ethics, and the management and quality of  court 
decisions.

4.1.3.3 The Role of Judges as Managers 

A research article by Stefan Voigt and Nora El-Bialy mentions 
the paradox of  allowing judges to function as managers. Although 
allowing judges to manage some of  their own affairs might improve 
efficiency because of  the specific knowledge they possess, judges are 
not equipped with the required managerial expertise in administrative 
affairs.175 Within the one roof  system, where the Supreme Court 
manages court administration, such issue is important to be discussed. 

Under the one roof  system, the Supreme Court manages two 
functions: that of  a court of  cassation; and that of  national court 
administration. The Supreme Court’s leadership consists of  justices 
who not only function as justices dealing with day-to-day cases, but also 
make day-to-day decisions related to the organization. Consequently, 
the one roof  system has significantly added to the administrative 
burden of  the Supreme Court. In addition to their cassation function 
as justices deciding cases, in practice, key management functions in 
the one roof  system are largely undertaken by judges rather than 
professional managers. From the secretary (the highest management 
rank of  the organization) to the majority of  positions held by first 
echelon officers at the directorates and agencies, management 
positions are dominated by judges. Currently, only two of  seven 
available positions in the highest echelons of  management units are 
occupied by managers: the head of  the BUA and the head of  the 
Research & Development and Training Agency.

175 Stefan Voigt and Nora El-Bialy, “Identifying the Determinants of  Judicial 
Performance: Taxpayer’s Money Well Spent?” European Journal of  Law Economics 42 
(2016): 183–208, DOI 10.1007/s10657-016-9531-6.
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Over the long period of  time since the implementation of  
the one roof  system, the Supreme Court has been struggling to 
reconcile its substantive legal functions with the demands of  modern 
organizational management. Justices and judges who are part of  the 
leadership admitted in interview that almost every day they have 
to deal with managerial issues, ranging from reports of  findings in 
one district court, interviewing candidates for district court head 
using the fit and proper test, and participating in decision making 
for the transfer and promotion of  judges, to deciding on disciplinary 
sanctions based on recommendations from the BAWAS and Judicial 
Commission.176 With 826 court offices throughout Indonesia, 
one can imagine the magnitude of  the managerial burden on the 
leadership. This centralized decision making has inevitably more or 
less distanced some of  the justices and judges from the core business 
of  judging. Further, with the unstable political context and rule of  
law in Indonesia, and strong criticism of  the judiciary—often directly 
addressed to the Supreme Court—often the leadership has to react 
quickly to unfolding events. These can involve various issues such as 
controversy over court judgments, or the sudden news that a judge or 
court staff have been indicted by the KPK for taking bribes. In 2016 
alone, 28 judges and court staff were indicted in separate events by 
the KPK.177  

However, despite understanding the double burden on the 
justices and judges who also serve as managerial leaders, some judges 
and justices during interview stated that they preferred judges to fill 
the positions of  top rank managers.178 They argued that the judiciary 
is a unique organization within the public sector. The first instance 

176 Interviews with Vice Chief  Justice Mohammad Syarifuddin on 8 August 
2017, Vice Chief  Justice of  Development Takdir Rahmadi on 10 August 2017 and 
Vice Chief  Justice of  Supervision Sunarto on 11 August 2017.

177 Statement of  the Judicial Commission, “Marak Hakim Kena OTT MA 
Harus Bersihkan Praktik Suap di Pengadilan”, Detik.com, 10 October 2017, https://
news.detik.com/berita/d-3677215/marak-hakim-kena-ott-ma-harus-bersihkan-
praktik-suap-di-pengadilan.

178 Interviews with Supreme Court justices on 10 August 2017 and 8 August 
2017; a district court judge on 6 April 2017; and a high court judge on 20 April 
2017.
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judges interviewed mostly argued that judges’ needs have not been 
sufficiently fulfilled. They often blamed managers for not being able 
to provide support to judges. This opinion has also been publicly 
shared by many judges in various forums. 

While judges, especially in the subordinate courts, strive for more 
influence in the budgeting and planning process, the managers and 
court staff in interview criticized these judges for not being able to 
provide direction on specific budget and resource issues. Management 
staff complained about the absence of  strategic direction in the 
priorities of  the court, which should be identified by high-level 
leaders and managers, most of  whom were judges; however, the 
staff did not have the confidence to criticize them explicitly.179 Judges 
were cynically referred to as “the super gen” by staff, who considered 
themselves the “second class citizens” of  the courts.180 Although 
judges continuously strive to increase their influence in managerial 
decision making, in many cases, once they are appointed as managers 
at the Supreme Court or heads of  district or appeal courts, they often 
do not seek to improve their managerial capacity.181 The Supreme 
Court has attempted to develop specialized training to strengthen the 
managerial and leadership skills of  the judges, but has not succeeded 
in improving the managerial skills of  judges. 

In addition to the factors already discussed, the traditional 
perspective of  the court as an organization of  judges, and of  judges at 
all levels being equal and independent, has created an organizational 
culture in which the appointment of  judges on a career path is based 
on seniority rather than merit (primus inter pares). These values might 
have an impact at a practical level, in that when judges are appointed 
to managerial positions, the decision is based more on seniority 
than on managerial competence, even though the selection process 
consists of  complex steps aimed at creating a merit-based system. 

179 Interview with Supreme Court staff members on 19 April 2017 and 20 
June 2017.

180 Interview with a Supreme Court staff member on 20 June 2017.
181 Interviews with judges on 11 July 2018 and court staff on 20 June 2017.
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As a result, even in the promotion system of  judges for managerial 
positions, considerations of  seniority still dominate.

This long-term, deep-rooted tension came to a head during 
2010–16 when a non-judge manager held the position of  secretary 
of  the Supreme Court. Former Supreme Court Secretary Nurhadi 
Abdurachman is famous for his extensive networks and influence 
within the court as well as with high-ranking officials in the 
government and parliament,182 making him a powerful secretary 
in budgetary and other kinds of  negotiations. The Supreme Court 
received its largest budget during his leadership, but despite this, 
tensions grew between judges and managers. Nurhadi’s strong 
personality, combined with the secretary’s power over the budget, 
made him notorious for his influence over the leadership, justices, 
and managers. In 2016 he resigned after unproven allegations of  his 
involvement in a corruption case. Since his leadership, the Supreme 
Court has been keen not to have a non-judge as secretary. From the 
perspective of  judges and justices, the struggle to win such strategic 
positions is important, because of  the prevailing assumption that only 
judges understand what other judges need. A similar argumentation 
was used by judges and the Supreme Court during the struggle to 
wrest administrative power from the government for the judiciary; 
that is, only the judiciary understands how to manage the judiciary. 

In 2014 a group of  judges from first instance courts filed for a 
judicial review at the Supreme Court183 to challenge Government 
Regulation No. 36/2011,184 which prohibited judges from holding a 
position as both judge and court manager. The judicial review was 
decided by a panel made up of  three high-ranking justices: Justice 
Mohammad Saleh (at the time, vice chief  justice of  the Supreme 
Court), Justice Imam Soebechi (at the time, head of  the Administrative 
Chamber), and Justice Supandi who would replace Imam Soebechi 

182 Interviews with Supreme Court justices on 10 and 11 August 2017.
183 Judicial reviews of  statutes under the law (Undang-Undang) based on 

hierarchy of  legislation are within the jurisdiction of  the Supreme Court, and the 
Constitutional Court has the authority to review law.

184 Government Regulation No. 36/2011 Government Regulation No. 36/2011 on the 
Prohibitions on Dual Offices Holding for Judges.
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as head of  the Administrative Chamber. The composition of  the 
panel perhaps reflects the importance of  this decision for judges 
and justices. The Supreme Court decided that judges can have dual 
positions at the courts.185 Judge Djuyamto, representing the party 
calling for the review, expressed his satisfaction with the decision, 
saying that the decision would remove barriers preventing judges 
being directly involved in the decision making and management 
of  judicial organization: “Because only judges understand in detail 
every issue related to the judiciary.”186 Despite the public controversy 
over Supreme Court justices deciding the case to the benefit of  their 
own court (against the principle of  nemo judex in propria causa, or 
no one should be a judge in his own cause), the decision has been 
widely praised by judges. 

In 2016, after the resignation of  Secretary Nurhadi, the Supreme 
Court proposed to the president three candidates for the position of  
secretary. The president finally signed off on the appointment of  
Ahmad Pujo Harsoyo, a high court judge from the Bandung High 
Court. One Supreme Court leader expressed in interview that 
Harsoyo’s appointment will improve the wellbeing of  judges within 
the organization because he is expected to have a better understanding 
of  the “uniqueness” of  the courts.187 Although he has only recently 
taken up the role, concerns have already been raised, by both judge 
managers and members of  the leadership, about his apparent lack of  
capacity to manage this huge organization, including his “failure” to 
strive for an increase over recent court budgets.188 

As reflected in the concerns regarding Harsoyo, the professional 
background of  judges does not necessarily equip them to be good 
managers; however, the leadership is often reluctant to place 
professional managers in positions of  influence. Vice Chief  Justice 
Syarifuddin admitted in interview that the major weakness of  judges 

185 Supreme Court Decision No. 11 P/HUM/2014.
186 “Gugatan Dikabulkan, Kini Hakim Bisa Pimpin Pengadilan Sepenuhnya”, 

Detik.com, 29 April 2014, https://news.detik.com/berita/2568340/gugatan-
dikabulkan-kini-hakim-bisa-pimpin-pengadilan-sepenuhnya.

187 Interview with a leader of  the Supreme Court on 10 August 2017.
188 Interview with a leader of  the Supreme Court on 10 August 2017.
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lies in their capacity as managers, particularly when they have to deal 
with the court budget.189 Over time this situation might well lead 
to weakened institutional management. The consequent increased 
management challenges also consume significant institutional 
resources, in terms of  personnel, time, and budget, at the expense of  
the substantive service delivery of  the court. Management obviously 
demands such resources, but often officials are drawn away from the 
intellectual world of  the law toward management. The incentives 
of  power, facilities, influence, and status also contribute to judges 
moving away from their core business and to the management side. 

The consequences of  such trends can be seen in the process of  
the recruitment of  candidate judges. From time to time the Supreme 
Court proposes that the government provide for the recruitment of  
new judges. After the moratorium on judge selection in 2012, the 
government finally approved a huge intake of  1,687 new judges 
in 2017. Their selection was marked by controversy caused by the 
public’s doubt that these numbers were decided based on concrete 
data relating to actual need. The Supreme Court alone has around 
200 judges positioned as manager and registrars.190 One manager in 
interview questioned the decision: "If  there is a shortage of  judges, 
why are so many judges stationed behind the desk?"191 

Despite the competition and tension between judge managers 
and non-judge managers, overall the quality of  managers at the 
Supreme Court remains poor, as acknowledged by most interviewees. 
Not only do judges have limited capacity to perform managerial tasks; 
professional managers are also unable to provide quality service. 
Director of  BAPPENAS Prahesti Pandanwangi, who has been a 
critical actor in Supreme Court budget and planning discussions, said 
that although there has been some improvement in the quality of  
court managers, many are still considered poor.192 She considers that 

189 Interview with Vice Chief  Justice Mohammad Syarifuddin on 8 August 
2017.

190 Supreme Court annual report for 2016.
191 Interview with staff of  the Personnel Bureau of  the Supreme Court, on 20 

June 2017.
192 Interview with Prahesti Pandanwangi, director of  law and regulation at 
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managers from the DG of  Islamic Court (Dirjen Badan Peradilan 
Agama or Badilag) are better in quality than those from the DG of  
General Court (Dirjen Badan Peradilan Umum or Badilum), whom 
she thinks have been more problematic.193 Historically, staff and judges 
of  the Islamic courts are more capable of  managing bureaucracy 
than are their colleagues in the general courts. Most of  the leadership 
of  the Supreme Court were formerly general court judges, so it is 
widely known that general court jurisdiction is “the golden child” of  
the Supreme Court, and its budget portion is larger than for other 
jurisdictions.194 However, the problem of  poor managerial capacity 
is not unique to the Supreme Court; rather it is a general problem 
faced by Indonesian public bureaucracy. Thus, there is a constant 
dilemma related to appointing judges as managers, as they often lack 
managerial skills.

The backbone of  the Supreme Court are actually the middle 
and junior managers—the third and four echelon staff. The 
Supreme Court’s leadership and high-ranking managers task 
them with preparing strategic documents and often invite them to 
participate in important meetings. This group is selected through a 
superior process of  selection that emphasizes the qualities of  being 
a dependable hard worker, as a result of  general improvements to 
the civil service selection process throughout all ministries and state 
institutions. Some of  the strategic units of  the Supreme Court (e.g. 
the registrar’s office, planning and organization unit, supervision 
unit, and human resources unit) employ a group of  bright young 
people. However, these staff face the problem of  dealing with the 
overall incapacity of  the organization’s management; that is, the lack 
of  capacity of  most of  their colleagues. One of  them in interview 
described the situation as: “we paddle two boats, while others sit on 
the beach.”195 Most of  the time, because they are so dependable, 

BAPPENAS, on 26 April 2017.
193 Interview with Prahesti Pandanwangi, director of  law and regulation at 

BAPPENAS, on 26 April 2017.
194 Interview with Prahesti Pandanwangi, director of  law and regulation at 

BAPPENAS, on 26 April 2017.
195 Interview with staff of  the Supreme Court Secretariat on 20 June 2017.
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they are given a greater workload and often have to work outside 
their job description, while their colleagues who are considered less 
dependable have fewer responsibilities. The interviewed staff raised 
concern that this situation may create an unhealthy working culture 
and a disincentive for the hard-working group.196  

Another issue that has been overlooked throughout the 
development of  the one roof  system is the status of  leaders in the 
Supreme Court as both justices and as managers. When the Supreme 
Court was given the mandate to manage the court’s administration, 
it seemed logical that the justices would also take up the role as the 
highest managers of  the judiciary. The Supreme Court’s leadership 
prior to the one roof  system consisted solely of  justices, who were 
responsible for leading the managerial tasks within the scope of  the 
Supreme Court. However, after the introduction of  the one roof  
system, the administrative authority of  the Supreme Court expanded 
to all courts in Indonesia. The chief  justice and deputy chief  justices 
of  the Supreme Court are elected through an internal election process 
among Supreme Court justices, whereas the chairs of  the chambers 
are selected by the chief  justice alone.197 As such, the selection 
process for the Supreme Court's current leadership still reflects the 
needs of  the Supreme Court as a court’s office. Moreover, justices are 
selected according to their competence as justices, not as managers. 
Therefore, there is a problem not only with competence but also with 
representation in the sense of  whether or not justices can be seen 
as legitimate representatives of  judges or the court’s organization in 
conducting the function of  managerial and administrative decision 
making. 

This problem of  managerial competency shows that there is a 
staggering challenge in the functioning of  judicial governance with 
regards to strategic planning and budgeting. It also indicates that 
the day-to-day management of  housekeeping issues in the judiciary 
remains an underdeveloped skill. This problem does not only affect 
the Supreme Court and the judiciary; it is a generic problem for 

196 Interview with staff of  the Supreme Court Secretariat on 20 June 2017.
197 Article 8 (4) and (5), Law No. 5/2004.
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public organizations in Indonesia. The question here is not only how 
to improve the managerial competency of  the court’s managers, but 
also in what way this institutional issue of  managerial functions can 
be resolved. 

4.1.3.4 Self-regulating Function 

Within the context of  the arrangement of  the court’s internal 
organization there has been a recent fundamental shift in the role 
of  the judiciary to make regulations as an outcome of  the one roof  
system. Despite fundamental changes in judicial organization, only 
minimal arrangements were made in the laws on the Supreme 
Court and judiciary power concerning how the new authority of  
court administration will be organized. The laws stipulate a general 
provision for a delegation to the Supreme Court to regulate judicial 
organization.198  

Although the law mandates the Supreme Court to consult with 
the government in determining the organizational design, other 
aspects of  the organization can be decided by the Supreme Court 
itself. The Supreme Court has issued various internal regulations for 
judicial organization: for example internal regulations introducing 
the chamber system, small claims court, procedures for accessing 
court information, and standards for case management. This is 
not a unique phenomenon. Such practice is common in other 
public organizations, which can manage their own internal affairs 
via internal policy. Further the expansion of  the size and scope of  
organizational work of  judiciaries around the world has shifted the 
role of  the judiciary toward involvement in the areas of  law and 
policymaking in general.199 Courts are no longer only applying and 
enforcing existing laws, but are also granted power to make new laws, 
and formulate and implement policy.200 In the context of  Indonesia, 

198 Article 19, Law No. 5/2004 mentioned that: “Provisions regarding the 
organizational structure, duties, responsibilities and administrative procedures of  
the Supreme Court are stipulated by a presidential decree at the proposal of  the 
Supreme Court.”

199 Fix-Fierro, 2003, 14.
200 Fix-Fierro, 2003, 14.
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since before the introduction of  the one roof  system, the Supreme 
Court has been attributed with the power to regulate where there is 
a vacuum in or lack of  procedural law.201 For example, in practice, 
given the slow progress in legislative reform of  civil procedures, the 
Supreme Court has enacted Supreme Court Regulation No. 2/2015 on 
Small Claim Procedures, which was intended to simplify civil procedures 
in small claims cases. This regulation is binding not only for judges 
and courts, but also for the parties and the public in general. With 
the introduction of  the one roof  system, this regulatory function was 
expanded to an extensive area of  court administration.

In the case of  the one roof  system, the lack of  guidance has 
created vagueness, in particular around the authority of  the Supreme 
Court to determine policy or internal regulations. As mentioned 
above, the Law on the Supreme Court does give authority to the 
Supreme Court to regulate matters not sufficiently regulated in the 
law, but does not mention organizational affairs.202 Following the 
introduction of  the one roof  system through the laws on judicial 
power and the Supreme Court, in 2005 the president enacted 
Presidential Regulation No. 13/2005 on Supreme Court Secretariat, which 
implies that the Secretariat’s function includes:

(c) to formulate and implement policy as well as technical standardization 

in the area of personnel development, court administration 

development, institutions and mechanisms of case management in 

courts of all jurisdiction.203  

However, in practice, it is not always easy to determine the scope 
of  policy that can be determined by the Supreme Court. There are 
still areas of  judicial administration that need to be formulated by the 
government, because they overlaps with government functions; for 
example, in the area of  judge administration, where the Supreme Court 
has enacted various specific regulations for the transfer, promotion, 

201 Article 79 and the Elucidation of  Article 79, Law No. 14/1985.
202 Article 79 and the elucidation of  Article 79 of  Law No. 14/1985.
203 Article 3 letter c, Presidential Regulation No. 13/2005.
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and disciplinary process of  judges. However, because judges are 
still categorized as civil servants, relevant regulations enacted by 
the government are binding for judges, such as regulations on their 
salaries, allowances, and termination. This results in uncertainty in 
the administration of  judges, as discussed in Section 4.1.1. This lack 
of  clarity shows that the introduction of  the one roof  system has left 
the problem of  unclear arrangements for the policymaking power 
of  the Supreme Court, and its relationship with other policymaking 
authorities, especially the government.

In the current state of  vagueness, the Supreme Court in practice 
has embarked on a long journey as a policymaking body. From 2004 
to 2016 there were more than 800 internal regulations enacted by 
the Supreme Court.204 In practice there is a continuous demand 
for policymaking in the area of  organization for different purposes, 
including standardization of  organizational mechanisms; personnel 
administration; financial administration; and case management. In 
the Supreme Court itself  different forms of  regulations have been 
enacted by different units for different purposes. Various types of  
policy can also be issued by various units depending on the needs and 
scope of  their implementation, starting with the chief  justice of  the 
Supreme Court, the secretary, and the registrars or echelon 1 officials. 
The forms of  regulation range from a regulation or PERMA (peraturan 
Mahkamah Agung), to decrees or SK (surat keputusan) and circulars or 
SE (surat edaran). There are no guidelines for how to distinguish each 
form. The Supreme Court has only just realized how chaotic is the 
policymaking process in its organization and has begun to develop such 
guidelines.205 In the past, a PERMA was used to regulate procedural 

204 There are no firm data on the number of  internal regulations that have 
been produced by the Supreme Court. The data presented here are based on the 
published documents from the Network of  Law Documentation and Information 
(Jaringan Data dan Informasi Hukum or JDIH) of  the Supreme Court, in which the 
documents are published by the Law and Public Relation Bureau of  the Supreme 
Court. The numbers may not be accurate, because the JDIH only published selected 
regulations.

205 Personal communication from Secretary of  the Supreme Court Achmad 
Pujo Harsoyo, on 10 April 2017 and staff of  the Law and Public Relations Bureau 
of  the Supreme Court on 8 January 2019.
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law and a decree was often used for organizational purposes, but now 
a PERMA is also used for organizational purposes; for example, in 
the latest revision of  the court’s organization.206  

Although there is a lack of  clarity regarding the scope of  the 
regulatory function for the Supreme Court, no evidence has been 
found that the Supreme Court has exceeded its authority by 
exercising a regulatory function in organizational and administration 
matters. However, this function, if  combined with the functions of  
the Supreme Court to examine cases, can have a critical impact. This 
can be seen, for example, in the case of  a judicial review of  the joint 
regulation (peraturan bersama or PERBA)207 of  the Supreme Court and 
the Judicial Commission regarding the codes of  ethics and conduct 
for judges.208 While the Supreme Court is one of  the institutions that 
enacted this regulation, with its power for review regulation it can also 
declare the regulation null and void. In August 2011, the Supreme 
Court responded to a submission requesting a judicial review of  
the Joint Regulation on the Enforcement of  the Code of  Ethics and Code of  
Conduct of  Judges.209 The Supreme Court in its decision revoked eight 
points of  the code of  conduct of  judges related to supervision of  
the professional aspects of  judges in deciding cases.210 Some judges 
raised concerns that violations involving unprofessional conduct were 
often used by the Judicial Commission to recommend disciplinary 
sanctions for a judge in relation to deciding cases.211 The decision of  

206 Supreme Court Regulation No. 7/2015.
207 A joint regulation, or peraturan bersama, regulates matters within the 

authorities of  two or more state institutions or ministries.
208 Joint Regulation Chief  Justice of  the Supreme Court and Head of  the Judicial 

Commission No. 047/KMA/SKB/IV/2009 and No. 02/SKB/P.KY/IV/2009 on the 
Guideline of  the Enforcement of  Code of  Ethics and Code of  Conduct of  Judges.

209 The judicial review was requested by a group of  advocates, namely, Henry 
P. Panggabean, Humala Simanjuntak, Lintong Siahaan, and Sarmanto Tambunan. 
Pangabean is a former justice of  the Supreme Court. The Judicial Commission 
questioned the legal standing of  the applicants, because they were deemed not to 
have a direct interest in the regulation. However, the Supreme Court accepted the 
submission.

210 Supreme Court Decision No. 36 P/HUM/2011
211 Personal communications with a Supreme Court justice in April 2016 and 

a high court judge in October 2018.
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the Supreme Court clearly supported the interest of  judges. Another 
example of  the tendency of  the Supreme Court to decide cases that 
benefit judges can also be seen in the judicial review of  Government 
Regulation No. 36/2011, which prohibited a judge from holding a dual 
position as a judge and manager (see Section 4.1.3.3). It is clear that 
this government regulation is not favorable for judges who are eager 
to be involved as managers of  the organization. The Supreme Court 
thus decided that judges can have dual positions as managers at the 
court,212 which is clearly in accordance with the interests of  judges.

Another issue that can be identified as an effect of  the one roof  
system is the disconnect between the judiciary, and the lawmaking 
processes of  the executive and legislature. In the early stages of  the one 
roof  system, the Supreme Court was often left behind in the process 
of  drafting laws related to the judiciary, and only after a law was 
passed did the Supreme Court recognize its consequences for judicial 
organizations.213 One such example is the case of  the anticorruption 
court law of  2009.214 The duplication of  anticorruption courts in all 
provinces required the Supreme Court to select ad hoc judges, and 
provide an additional budget for court facilities and salaries. The 
lack of  consultation between legislators and the judiciary left the 
Supreme Court struggling to find the necessary funds to meet the 
requirements of  the law. Another example is the Law No. 18/2013 
on the Prevention and Eradication of  Forest Destruction, which introduced 
a specialized court and ad hoc judges to try forestry cases. A justice 
of  the Supreme Court commented that they had never been invited 
by the parliament to be involved in discussions on the bill215 and that 
there had never been an additional budget for the Supreme Court 
to fund the required ad hoc judges.216 At the time of  writing, this 

212 Supreme Court Decision No. 11 P/HUM/2014.
213 Interview with Ansyahrul, a former judge, on 13 April 2018.
214 Article 53, Law No. 46/2009 on Anti Corruption Court.
215 Personal communication with a justice of  the Supreme Court, on 10 

August 2017.
216 “Tagih DPR: MA Pertanyakan Anggaran Seleksi Hakim Ad 

Hoc Kehutanan”, Detik.com, 2 November 2015, https://news.detik.com/
berita/d-3059353/tagih-dpr-ma-pertanyakan-anggaran-seleksi-hakim-ad-hoc-
kehutanan.
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specialized court had not been introduced and the provision has not 
been effected. 

Over time, the Supreme Court had to use other channels to serve 
its needs. Among other means, the court has channeled its interests 
through the IKAHI. Because the Supreme Court is reluctant 
to interact formally with the parliament and the government in 
discussions on legislation, the interests of  judges and the Supreme 
Court are thus represented by IKAHI. In recent years, the parliament 
and government have invited IKAHI to participate in the legal 
drafting process for various bills related to the judiciary. In cases 
where a law has been passed, but not in accordance with the interests 
of  the Supreme Court, IKAHI also plays a role in protecting the 
interests of  judges and/or the Supreme Court by requesting a judicial 
review. Such cases include judicial reviews of  the Law No. 11/2012 
on the Juvenile Justice System, judicial review on Law No. 14/2002 on the 
Tax Court in 2016 and judicial review on the Law No. 49/2009 on the General 
Court, Law No. 50/2009 on the Islamic Court and the Law No. 51/2009 on 
the Administrative Court related to the power of  the Judicial Commission 
to select candidate judges which were submitted in 2015. In these 
processes the IKAHI proclaimed themselves as representing judges. 
Although this claim is correct, it needs to be taken into account 
that IKAHI is not the representative of  the Supreme Court or the 
judiciary, because it is a professional association and not part of  the 
judicial organization.

Even in practice, considering that Supreme Court justices and 
leadership dominate IKAHI,217 the interests of  lower-level judges are 
not necessarily represented by IKAHI. In most cases, IKAHI can be 
said to represent ‘only’ the interests of  the leadership of  the Supreme 
Court. Further, the examination of  the current structure and division 
of  functions in the Supreme Court’s organization (see Section 3.2.1) 
identified no specific unit anticipating the development of  legislation 

217 IKAHI’s organizational structure is dominated by leaders and justices of  
the Supreme Court. The most strategic elements of  IKAHI, such as its steering 
committee, supervision board, and leadership are all held by justices of  the Supreme 
Court (see http://ikahi.or.id/struktur-organisasi).
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and policy related to the judiciary. The implied lack of  judicial 
representation in the legislative process under the one roof  system 
indicates the importance of  this function in the judicial organization. 

4.1.4 Context

In a public organization such as a court, the influence of  the 
political environment on the formulation of  organizational goals and 
management design cannot be separated from the political culture 
and constitutional arrangements.218 Control over the determination 
of  the goals, work processes, resources, and budget of  a public 
organization is not fully determined by the organization. Although 
the judiciary in the one roof  system model has greater institutional 
independence to determine policy and its implementation with 
regards to court administration, in other respects such as legislation 
and the determination of  budget and resources, there is a certain 
level of  dependency on the executive and the legislature. 

Assessing the performance of  a public organization requires 
examination of  the degree to which a public organization can be 
analyzed as an organization. This makes it possible to more fully 
understand the effects on the judiciary of  the development of  the one 
roof  system as a model of  judicial governance. Further, although the 
judiciary and the drafting commission applauded the introduction 
of  one roof  system, it was nonetheless considered something new, 
uncharted and exhilarating at the same time. The way in which 
stakeholders effected the development of  the one roof  system and 
the achievement of  its objectives is elaborated in this section.

This section examines the context of  the one roof  system from 
two perspectives: that of  the Judicial Commission on the element of  
accountability of  the one roof  system; and the more general political 
context.

218 Kaboolian, 2000, 137.
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4.1.4.1  The Judicial Commission as an Instrument of  

 Accountability under the One Roof System

The principal external supervision agency introduced during 
the early reform days almost two decades ago was the Judicial 
Commission. The idea of  a Judicial Commission was included in 
the constitutional amendment as a response to warnings by legal 
practitioners and civil societies about giving courts such seemingly 
boundless autonomy. Law No. 35/1999, which officially introduced 
the one roof  system, mentioned in its Elucidation the need to 
strengthen checks and balances for the judiciary through, among 
other things, the introduction of  the DKH, later referred to as the 
Judicial Commission. However, in practice, the Judicial Commission 
has not been able to achieve the goals for its establishment. In 
interview a former commissioner and an active commissioner 
acknowledged this was true for several reasons, including the limited 
scope of  authority of  the commission.219 This study identified several 
problems hindering the success of  the Judicial Commission as an 
accountability mechanism for the one roof  system: the organizational 
design problem; the different interpretations of  the authority of  the 
commission; and a more technical aspect related to the practice of  
communication between the commission and the court. These are 
discussed below.

Although the issues raised during discussions about the one 
roof  system were mostly organizational matters—such as the 
administration of  judges, budget, and resources—the design of  the 
Judicial Commission was influenced by traditional views of  a judicial 
organization as revolving around judges.220 This is clearly seen in 
the statements of  former members of  parliament Hamdan Zoelva 
and Zen Badjeber, made during the drafting of  the constitutional 
amendment. They maintained that the performance of  the Supreme 
Court is the responsibility of  judges, rather than the Supreme Court 

219 Interviews with Suparman Marzuki, former head and commissioner of  
the Judicial Commission, on 15 January 2019 and Sukma Violetta, commissioner of  
the Judicial Commission, on 18 May 2018.

220 Fix-Fierro, 2003, 146.
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itself, and therefore that an honorary board of  judges (later named 
the Judicial Commission) is necessary.221 Jimly Asshiddiqie, member 
of  the integrated team of  the preparation of  the one roof  system, 
recalled in interview the situation at the time and said that the most 
important agenda was how to secure structural independence; 
accountability was overlooked.222 However, changing the organization 
of  the judiciary in Indonesia, particularly after the introduction of  
the one roof  system, required a different form of  accountability, 
which also focused on organizational accountability.

The first problem discussed here is the design of  the Judicial 
Commission. The issues of  judicial corruption, integrity of  judges, 
and degradation of  public trust toward the judiciary dominated the 
background and context for the introduction of  the one roof  system. 
Further, the focus of  judicial reform at the time was more on the 
issue of  institutional independence, by liberating the judiciary from 
the intervention of  the executive. These considerations influenced 
the creation and introduction of  the Judicial Commission. However, 
the issue overlooked in the introduction of  the one roof  system 
related to organizational questions arising as a consequence of  the 
transfer of  court administration powers from the executive, including 
judges’ administration, resource, and budget. The perspective of  
the centrality of  judges in court organization influenced the design 
of  the authority of  the Judicial Commission (which is also focused 
on judges), namely in regards to the supervision and selection of  
judges. Problems in the original design of  the Judicial Commission 
are reflected in the constitutional wording and the implementing law, 
which was poorly conceived and drafted. These problems concern 
the scope of  authority, the unclear scope of  jurisdiction caused by 
the overlapping authority with the Supreme Court, and the advisory 
powers of  the Judicial Commission. 

The other issue with the design is related to characteristics of  
the Judicial Commission as an independent organization. The aim 

221 Mahkamah Konstitusi, 2010, 65–6.
222 Interview with Jimly Asshiddiqie, former member of  the Integrated Team, 

on 4 April 2016.
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was to imbue the commission with neutrality with respect to the 
judiciary, but this has not been without problems. The commission 
members are consists of  non-judicial members, which weakens 
the commission’s position with regards to the Supreme Court. As 
mentioned in Section 3.3, the Judicial Commission is comprised 
of  former judges, legal practitioners, law academics, and society 
members.223 Reflecting on the conflicts that have arisen between 
the commission and the Supreme Court, it seems that present and 
former judges as commission members have not been able to bridge 
the communication gap between these institutions. Further, not only 
is trust more difficult to build between the court and the commission; 
there is also relatively limited knowledge and experience in the 
Judicial Commission to find a way through the complicated court 
organization. 

The second problem is the scope of  authority of  the Judicial 
Commission. Conflicts between the commission and the Supreme 
Court have occurred with every generation of  commissioners. 
The primary source of  conflict arises from the authority of  the 
commission—whether as a consequence of  the interpretation of  
the existing authority or an attempt by the commission to broaden 
its authority. The debate over authority results from different 
interpretations of  a statement in Article 24 B of  Amendment of  1945 
Constitution of  the Republic of  Indonesia: “…other authority in order to 
maintain and uphold the honour, dignity and behaviour of  judges.” 
Further, in the selection of  judges and supervision, the law requires 
that this should be carried out “jointly”224 and “in coordination”225 
by the Supreme Court and the Judicial Commission. However, the 
laws do not regulate and explain how the terms "jointly" and “in 
coordination” should be embodied at a practical level when there is 
overlapping authority. Finally, the laws do not provide a mechanism 
for resolving any disagreements between these two institutions. The 

223 Article 6 (3), Law No. 22/2004.
224 Article 14A (2), Law No. 49/2009; Article 13A (2), Law No. 50/2009.
225 Article 13C (1), Law No. 49/2009; Article 12C (1), Law No. 50/2009; 

Article 13C (1), Law No. 51/2009.
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following discussion illustrates the impact of  diverging interpretations 
of  the authority of  the Judicial Commission and Supreme Court.

The Supreme Court and Judicial Commission have different 
interpretations on their scope of  supervision. The Supreme Court has 
argued that what is considered supervision of  ethics and conduct does 
not include supervision of  judicial decisions. However, the Judicial 
Commission believed that the tendency for misconduct of  a judge 
might be investigated by examining their judicial decisions. This issue 
triggered a conflict between these institutions.226 Regardless of  the 
basis for the Judicial Commission’s view that a court decision offers 
only a preliminary insight into a judge’s tendency for misconduct, 
in practice it is difficult to determine whether the examination of  
a court decision is carried out as a pre-examination of  misconduct, 
or as an assessment of  the substance of  the decision itself. In 2006, 
40 justices submitted a joint application for judicial review of  
a number of  articles in Law No. 22/2004 on the Judicial Commission 
to the Constitutional Court. In relation to that submission the 
Constitutional Court decided that Law No. 22/2004, in its provision 
regulating the supervision function, had created inconsistency in the 
interpretation of  the object of  supervision. The court further asserted 
that the absence of  a code of  conduct agreed by the Supreme Court 
and the Judicial Commission had resulted in an improper practice 
when the Judicial Commission investigated judges’ predisposition 
for misconduct by evaluating their decisions.227 Therefore, the court 
concluded, the law needed to be amended.228 This decision not only 

226 This conflict first erupted in December 2005, when Chief  Justice Bagir 
Manan ignored a summons from the Judicial Commission to undergo questioning 
regarding his involvement in the judicial bribery case. The conflict came to a 
head when the press published a list of  13 ‘rogue’ justices compiled by the Judicial 
Commission. The Supreme Court claimed that the commission had recklessly 
compiled the list without carrying out any formal investigations. Incensed at the list, 
certain justices even reported the matter to the police. Justices Artidjo Alkostar and 
Harifin A Tumpa, and several other justices were also prepared to file a case to the 
police.

227 Constitutional Court Decision No. 005/PUU-IV/2006, 187.
228 In 2006, the Judicial Commission sought to secure ‘re-selection’ of  all the 

Supreme Court justices, who viewed this idea as an attempt at collective dismissal. 
In response, 30 justices, including members of  the leadership’, filed a judicial review 
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nullified the supervisory power of  the Judicial Commission but also 
created a temporary vacuum in the external supervision function. 
In response to the decision of  the Constitutional Court, the Law No. 
48/2009 on the Judicial Power clearly mentions that implementation of  
the supervisory tasks of  the Judicial Commission and the Supreme 
Court should not influence the independence of  the judge in 
examining and deciding cases.229  

Conflicts between the commission and the Supreme Court have 
arisen not only in the area of  the supervisory function but also over 
the authority to jointly conduct the selection of  candidate judges. 
According to the recommendations of  the Integrated Team on the 
preparation of  the one roof  system, the authority for judge selection 
should be conducted jointly with the Supreme Court to reduce the 
court’s workload.230 However this issue was not regulated in Law No. 
22/2004 on the Judicial Commission, and was only included in 2009 
amendments to the laws on general, Islamic, and administrative 
courts. Unfortunately, these laws still do not explain the rules of  the 
game between these two institutions. Instead the law on general courts 
only mentions that, “The selection process for the appointment of  
district court judges is carried out jointly by the Supreme Court and 
the Judicial Commission.”231  

The impact of  the unclear division of  authority immediately 
manifested itself  in the selection of  judges in 2010. One of  the 
commissioners stated that the outcomes of  the judge selection 
process was unconstitutional because it had not involved the Judicial 
Commission.232 Again, on the heels of  conflict between these 

action before the Supreme Court seeking to severely restrict the powers of  the 
Judicial Commission.

229 Article 41 and Elucidation of  Law No. 48/2009 on the Judicial Power.
230 Report of  the Integrated Team, 46.
231 Article 14A, Law No. 49/2009.
232 The Supreme Court stated that it had tried to involve the commission 

in the selection process, and initial discussions had been conducted, but this was 
not properly followed up before the commissioners’ term of  office ended and they 
were replaced by new commissioners. Then, 1 year after the selection, the Judicial 
Commission stated that the 2010 selection result was unconstitutional because the 
Supreme Court had not involved the commission.
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two institutions, in 2015 the IKAHI submitted a judicial review 
petition to the Constitutional Court. In contrast to the previous 
Constitutional Court's ruling overturning the supervision article but 
at the same time requesting amendment of  the law in relation to 
the supervision mechanism, the later decision of  the Constitutional 
Court completely nullified the authority of  the Judicial Commission 
over selecting candidate judges, on the grounds that this provision 
interfered with the independence of  judges because it might cause 
dependency of  the Supreme Court on the commission.233 This is 
an unwarranted consideration, because involvement of  institutions 
outside the judiciary in the selection of  judges is a common process in 
other countries and such a mechanism does not necessarily influence 
judicial independence. 

Dissatisfied with the way the one roof  system was operated by 
the Supreme Court, and inspired by the management role of  similar 
commissions in other countries, the Judicial Commission has pushed 
for an extended role in court administration and management. 
This effort to extend the scope of  its authority is derived from the 
unclear interpretation of  Article 24 B of  the amended Constitution, 
as mentioned above and reiterated here: “... other authority in 
order to maintain and uphold the honour, dignity and behaviour of  
judges.” The second generation of  commissioners advocated for an 
additional role in court budgeting by interpreting the mandate of  
the Constitution, “…to maintain and uphold the honour, dignity and 
behaviour of  judges,” to include the guarantee of  budget sufficiency 
for judges. A former commissioner of  the Judicial Commission 
indicated in interview that he interpreted “other authority” as 
authority in the area of  judge administration, including the transfer 
and promotion system.234  The third generation of  commissioners has 
since proposed the concept of  “shared responsibility” as a criticism 
of  the autonomy of  the one roof  system. Under this heading, they 
have basically demanded that judges’ administrative authority 

233 Constitutional Court Decision No. 43/PUU-XIII/2015.
234 Interview with Suparman Marzuki, former commissioner and head of  the 

Judicial Commission, on 15 January 2019.



228 judicial governance in indonesia  Judicial Independence Under The One Roof System

ought to be shared with the Judicial Commission, including in the 
selection of  judges, transfer, and promotion, as well as supervision 
and disciplinary functions. 

The two issues mentioned above are exacerbated by poor 
communication practices between the two institutions. The problems 
with the original design and the debates over authority have affected 
the way the Judicial Commission conducts its functions and its 
relationship with the Supreme Court. Nonetheless, the Judicial 
Commission is a necessary counterweight to the enormous powers 
and autonomy of  the judiciary since the introduction of  the one 
roof  system. It is a role that demands diplomatic subtlety, which is 
difficult to realize in an Indonesian environment marked by high 
expectations.235 During the 14 years since its establishment, the 
commission has never quite been able to reconcile its role and has 
remained in doubt regarding its position in the eyes of  the judiciary. 
The Judicial Commission sometimes presents itself  as the partner of  
the judiciary, but also has often stood on the opposing side. 

Some judges expressed in interview that the role of  the Judicial 
Commission in the supervision of  judges’ conduct is important as a 
balance for the internal supervision function of  the Supreme Court, 
which they considered more subjective and influenced by esprit de 
corps.236 However, in conducting this function, the commission has a 
hard time balancing its repressive instincts with managing its image 
as a partner to the judiciary.237 Moreover, in its desire to participate 
in eradicating corruption and exhibit a strong image to judges and 
the public, the commission has also experienced criticism and distrust 
from judges, although it may have the support of  the public. This has 
resulted in many of  the commission’s recommendations not being 
taken seriously by the Supreme Court.

235 Sebastiaan Pompe, “The Judge S case and Why Court Oversight Fails”, 
Jakarta Post, 13 June 2011, http://www.thejakartapost.com/news/2011/06/13/the-
judge-s-case-and-why-court-oversight-fails.html, accessed in 15 January 2016.

236 Interviews with Nani Indrawati, a high court judge, on 9 July 2018 and 
Hamdan Zoelva, member of  parliament 1999–2004, on 7 April 2016.

237 Pompe, 2011.



229chapter iv :  Evaluation of the One Roof System 1999–2016   |     

Under reasonable conditions and trust developed between these 
institutions, although the Judicial Commission has continually strived 
to expand its authority, the Supreme Court has protectively guarded 
the one roof  system. The tensions and conflicts over the role and 
authority of  the Judicial Commission prevent it from being able to 
act as the accountability mechanism for the one roof  system. Further, 
the long and unresolved tension between these two institutions has 
had great cost, eroding the authority of  the commission. 

In conclusion, from the perspective of  the objectives of  its 
establishment in the narrow sense, which is to guard the integrity 
of  judges, it can be said that the Judicial Commission has not yet 
been able to achieve this goal. The commission desperately needs 
to reflect on its approach to conducting the supervision of  judges 
and to manage its current role. From the perspective of  internal 
supervision, it is clear that the centralized supervision mechanism 
of  the Supreme Court is unable to cope with supervision of  all of  
the courts and judges in the land, let alone with the challenges of  
effective internal supervision created by problems of  internal and 
individual independence, which are influenced by the exercising of  
the centralized administrative power of  the Supreme Court.

From the broader perspective of  the Judicial Commission as an 
accountability mechanism, it also has not been able to carry out its 
functions effectively. This is because of  the inappropriate original 
design of  the commission, which has created a discrepancy between 
the needs of  the one roof  system and the existing design of  the 
commission. A further problem is the defective legal framework, 
which was not properly drafted and has created uncertainty as to 
how the Judicial Commission should position itself  in relation to 
the judiciary. This situation has only worsened with the declining 
authority of  the commission. Both problems have led to the erosion 
of  trust between the Judicial Commission and the Supreme Court, as 
reflected in ongoing conflict between these two institutions. However, 
this should not be interpreted as an immediate need to expand the 
authority of  the Judicial Commission. Rather, it should prompt 
reflection on the design of  the organization. 
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To be able to carry out its accountability functions, the Judicial 
Commission as an institution supporting the function of  judicial power 
is required to play a constructive role as a partner to the Supreme 
Court. However, this requires the Judicial Commission to provide 
constructive support, often from behind the scenes, by proactively 
cooperating with the Supreme Court to improve the integrity and 
professionalism of  judges, and at the same time maintain public trust 
in the judiciary. 

4.1.4.2  The Political Context: From Lack in Guidelines and   

 Direction to Politicization

The realization of  the one roof  system’s goal of  enabling judicial 
independence free from executive pressure cannot be separated from 
the political context following the 1998 reform. The reforms of  1998 
through the amendments of  the 1945 Constitution radically changed 
the executive authoritative system into a system with a better balance 
of  powers. Post-reform, public institutions have struggled to update 
their practices to uphold the rule of  law—despite remaining flaws 
in its implementation—and corruption and violations of  laws and 
policies prevails. Despite the struggle to break with old traditions, the 
government and parliament have still sought to learn how to uphold 
the rule of  law. Reform of  the judiciary requires commitment and 
a constructive role for government and parliament. The success of  
reform also often depends on external factors such as budget or 
personnel, as well as law and policy drafted by the legislature and the 
executive. 

One of  the factors that might influence the success or failure 
of  the one roof  system is the institutional design, including the 
interpretation of  the one roof  system’s goals. Some of  the challenges 
in the development of  the one roof  system result from unclear 
arrangements in the law on judicial organization, including laws 
on the Supreme Court and subordinate courts. Unlike private 
organizations, which have more autonomy to determine their 
goals and internal design, public organizations, including courts, 
depend on constitutional arrangements and legal frameworks for 
their institutional embodiment. The absence of  an adequate legal 
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framework in light of  the new status of  judges has complicated the 
arrangements for judicial administration. The unclear arrangement 
of  overlapping authority between the Judicial Commission and the 
judiciary has contributed to the growing tension between these two 
institutions. Further, the difficulty of  managing differing interests 
within the judiciary, and between the judiciary and external 
stakeholders, has meant that what was supposed to be a temporary 
organization of  the judiciary has been maintained for almost 17 
years to date.

The reform that began in 1998 continued to develop its building 
blocks, involving new institutions being created and rules being 
openly debated and amended, until the situation began to settle 
down in 2003–04.238 After 2004, legislative reform lost direction. 
The judiciary within the one roof  system was somehow marginalized 
from the legislative process because there was no clear representative 
of  its interests. The impact of  this disconnect between the Supreme 
Court and the legislative process is elaborated in Section 4.1.3.4. In 
the reform era, the government no longer retained the knowledge 
and information related to the judiciary that had been held within 
its departments. The absence of  information and knowledge 
management within the government has resulted in a lack of  
understanding of  the needs and dynamic of  the judiciary. This has 
resulted in a situation in which, since the implementation of  the one 
roof  system, the Supreme Court has been the only institution that 
administers the judiciary. 

As a result of  this institutional isolation, the production of  laws 
and policies related to the judiciary and judicial organization has 
often been disconnected from the needs of, and challenges faced 
by, the judiciary. Even though some of  the government’s authority 
has shifted to the Supreme Court, there are still roles in the court 
administration that cannot be fully carried out by the judiciary, 
because they require the involvement of  the government and the 
parliament: for example in financial matters, the selection of  judges 

238 Sebastiaan Pompe and Dian Rosita, “Final Report—Indonesian Legal 
Sector Analysis,” commissioned by the AusAID, unpublished, 31 July 2008.
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and personnel, and the drafting of  legislation. The establishment of  
special courts, such as the anticorruption, fisheries, and industrial 
relations courts occurred without really considering the judiciary. 
Anticorruption courts, for example, by law must be established in 
all districts throughout Indonesia, and require three ad hoc judges 
as members. These requirements demand additional funds for the 
Supreme Court, but lawmakers barely considered the consequences 
for budgets, personnel, and the organization when these laws were 
being discussed. A Supreme Court justice admitted in interview that 
the judiciary has struggled to maintain its organization and mobilize 
resources to implement these laws.239 The one roof  system may have 
provided a greater level of  autonomy for the judiciary, but its success 
still depends on external factors, such as budgeting and personnel, 
which are the cornerstones of  any institutional reform.

There is also a risk of  political negotiations emerging given the 
high level of  interest among political parties in the parliament. In this 
context, the amendment of  legislation has become more challenging 
and marked by negotiations between competing interests. Such 
negotiations occurred during the legislative process following 2004, 
involving laws ranging from those for the Supreme Court, the Judicial 
Commission and other aspects of  judicial power. Since the second 
amendment of  the Law on the Supreme Court and other laws on the 
judiciary in 2009, the parliament has proposed draft bills to further 
amend them. Discussions of  these bills have been dominated by 
political issues rather than focused on substantive aspects. Two justices 
stated in interview that the parliament seldom issued statements to 
pressure the judiciary; rather it used proposed articles in bills to corner 
the judiciary.240 There are important issues that should be resolved 
in the law, including judges’ status; clarification of  the overlapping 
jurisdiction of  the Judicial Commission and the Supreme Court; and 
performance and quality issues in court organization. These issues, 
however, were often overlooked because of  the distraction caused by 
debates on other issues that could more easily be used as bargaining 

239 Interview with Justice Agung Sumanatha on 19 April 2018.
240 Interview with Supreme Court leadership on 10 August 2017.
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instruments. The age of  retirement, for example, is an issue that 
continues to be debated in every discussion of  bills on the Supreme 
Court or those related to the judiciary. However, there has been a 
lack of  comprehensive and substantive argument supporting the idea 
of  reducing or increasing the retirement age, rather than just the use 
of  retirement age itself  as a bargaining chip.241  

One of  the versions of  the bill drafted by parliament in April 
2011 relating to the Supreme Court included several articles with a 
strong tendency to impact judicial independence, namely, an article 
that provided authority for the parliament to conduct supervision 
over court decisions; the prohibition against judges making decisions 
that threaten public order; and the criminalization of  judges who 
violate prohibitions stipulated in the law.242 This not only represented 
an attempt to weaken the institutional independence of  the judiciary 
via parliamentary supervision of  its decisions, but also threatened to 
place the rule of  law under the will of  the majority. The provisions of  
these bills sparked anger among judges. It was under these conditions 
that opportunities arose for bargaining between members of  the 
House of  Representatives and the Supreme Court representing the 
interests of  the judges. Such bargaining could be used by members of  
parliament to request the Supreme Court to take sides in a particular 
case that would benefit a political party, or for the benefit of  certain 
individuals, with the promise to change or revoke the provisions of  
the bill.243 In the era of  the one roof  system, there is no protection 
for the judiciary in representing its interests to the parliament 
and government. In other judicial governance models, this role is 
implemented by a Judicial Commission that bridges the interests of  
the judiciary, and the government or parliament. As a result of  the 
implementation of  the one roof  system, however, the Indonesian 
judiciary has become more vulnerable to the political process.

N

241 Bill of  Supreme Court proposed by the parliament in 2009; Bill of  Judge 
Service proposed by the parliament in 2016.

242 Bill of  Supreme Court, April 2011, Article 94.
243 Interview with a Supreme Court justice on 19 April 2018.
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4.2 Evaluation Results: The Realization of the Objective

Conclusions on the realization of  the objectives of  the one 
roof  system from the preceding analysis are mixed. The findings 
suggest that threats to the institutional independence of  the judiciary 
by the government in the area of  court administration have been 
significantly reduced since the introduction of  the one roof  system. 
However, the objective was to realize the independence of  the 
judiciary in principle, not just from the government. 

Since the introduction of  the one roof  system, governmental 
intervention in court administration (particularly with respect to 
judges’ administration, finance and resource management, and 
organization) has declined substantially. Important opportunities 
have also arisen from the greater autonomy provided by the one roof  
system. The one roof  system provides the opportunity for the Supreme 
Court to determine the organizational design of  the judiciary at 
some level. With only a basic design for the organization provided 
in the law, the Constitution and legal framework provide flexibility 
in determining the court organization. Elaine Mak points out that 
a flexible legal and constitutional framework provides space for the 
judiciary to implement its own policy on judicial organization.244  

In the area of  budgeting and resources, the executive has 
focused more on the availability of  data and setting of  priorities in 
determining the judiciary’s budget. There is no evidence to indicate 
that budgetary policy is used by the government as a means to 
marginalize the judiciary and create dependency of  the judiciary 
on the government, as implied in the practice prior to the one roof  
system. Further, the quite substantial additional budgetary allocations 
to the judiciary, compared with those before the one roof  system, 
indicate a shift toward the government viewing the judiciary as an 
important priority in legal development. The one roof  system also 
provides the opportunity for judges to play a more important role in 
policymaking, planning, and the budgetary process for the benefit of  
court organization. Further, in the area of  judges’ administration, 

244 Mak, 2008, 49–50.
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in particular the transfer and promotion system, there is no longer 
any involvement of  the executive, which was suspected to be one 
of  the means of  intervention from the government that threatened 
the personal independence of  judges in the past. The changing 
status of  judges as reflected in the laws of  the general, Islamic, 
and administrative courts has provided an opportunity for judges 
to elevate their status and profile above that of  a civil servant or 
government employee. This represents an opportunity to improve 
the arrangements for administration to provide stronger guarantees 
for the personal independence of  judges. 

Apart from these positive developments and opportunities, 
and the stronger guarantee of  institutional independence from 
government intervention, the introduction of  the one roof  system has 
influenced the internal and personal independence of  the judiciary. 
Findings suggest that the transfer of  court administration from the 
government to the Supreme Court has not eliminated influences 
on internal independence from the government or from within the 
judiciary. This is particularly true for the implementation of  the 
transfer and promotion system of  judges. The dependency of  judges 
has shifted from the government to the Supreme Court. 

Further, despite the political situation before the one roof  
system, where executive domination of  the judiciary was excessive, 
there are fundamental issues that have not been solved and that 
strongly influence the process of  decision making regarding judges’ 
careers. Although the law has provided a forum for the changing 
status of  judges from civil servants, in practice, the career system 
of  judges still adopts civil servant processes, implying a civil service 
culture within the judiciary that continues to influence the judicial 
management system. The civil service culture is indicated by the 
strongly hierarchical structure and the fact that judges are bound 
by assigned tasks and orders.245 The hierarchical conditions derived 
from this culture continue to influence decision making regarding 
judicial careers and provide a source of  power for the small group of  

245 Bell,  2006, 21.
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judges who serve as court leaders. This centralization of  power may 
eventually lead to possible infringements of  the internal and core 
independence of  judges from within the judiciary itself. 

The one roof  system also affects the internal and core 
independence of  the judiciary via the centralized design of  the 
organization. Despite flexibility in determining the design of  the 
organization, 17 years after its introduction, the Supreme Court retains 
its existing organizational design. The centralized organization has 
created excessive power as well as excessive burdens for the Supreme 
Court. From the standpoint of  workload, the centralized design does 
not fit with the large size of  the judicial organization. Along with 
the workload, the judiciary’s need for additional funds and personnel 
continues to grow because of  the expanded number of  courts. An 
efficiency framework that assesses available resources (input) to gain 
quality product (output), was apparently inadequately considered 
in the planning and budgeting process within the judiciary. With 
the limited state budget available, the Supreme Court continues to 
expand the size of  organization poorly conceives judicial priorities 
in planning and budgeting. A centralized design applied in a large 
organization with poor management processes has fundamental 
effects in several regards: 

• The weakening of  court performance

If  the state budget declines as the required court budget increases 
following the expansion of  the size of  the organization, this will 
directly impact court performance, particularly for subordinate 
courts. In such a situation, budgets cannot cover standard 
transfers of  judges, which means they lack the basic means to 
conduct their tasks. Some courts remain underfunded, which 
influences their ability to serve their function. The activities 
of  the judiciary are dictated more by the available budget, 
than by quality standards. Under such conditions, inefficiency 
used of  budget, caused by the mismatch between needs and 
available resources, still continue to occur. This demonstrates 
a lack of  managerial competence in the judiciary in adhering 
to and understanding the management principles that are basic 
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prerequisites for organizational accountability, which is now 
lacking in the judiciary.

• The failure of  judicial supervision 

The centralized supervision approach presents significant 
challenges for a large organization. Both internal supervision 
mechanisms at the Supreme Court and the Judicial Commission 
carry out their duties from the national level. However, the 
consequences of  the very large workloads created by the one 
roof  were not well recognized at the time of  its formation. 
Court organizations were still seen as organizations of  judges, 
not as complex organizations also responsible for financial, 
personnel, and resource management. In its development, the 
Supreme Court introduced a small unit of  internal supervision, 
which covers the supervision of  judges, and of  staff and court 
administrative affairs. This failure to identify the characteristics 
of  a modern court organization, particularly given the complexity 
introduced by the one roof  system, also led to failures in the 
design of  the one roof  system’s accountability and monitoring 
system. The legal framework that underlies the formation of  the 
Judicial Commission is not well designed, which has created a 
mismatch between the original institutional design of  the Judicial 
Commission and the need to strengthen the accountability 
of  the one roof  system. This has contributed to the relentless 
tension between the commission and the Supreme Court, which 
has ultimately influenced the effective functioning of  judicial 
supervision. 

• The tension between the core legal function and  
 the managerial function

The centralized design of  the organization has created a massive 
workload and added significant administrative burdens for the 
Supreme Court. The Supreme Court as the highest court of  the 
land but comprised of  justices who also play a significant role as 
managers, has had its judicial resources taken away from its core 
function of  decision making and conflict resolution. Its judges 
are thus shifting away from the intellectual world of  the law 
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into the realm of  management, tempted by the levers of  power, 
influence, and status. The effect of  bureaucratization of  the court 
organization becomes apparent when an important, core aspect 
of  the judicial profession is sacrificed.246 The approach taken in 
the development of  the one roof  system to reconcile the core 
function with management demands has eventually weakened 
not only the core business of  the court in regards to judicial 
decision making, but also its organizational management. 

The other issue apparent in the development of  the one roof  
system is the importance of  the environment. Poor understanding of  
the appropriate role and place of  the Judicial Commission in regards 
to the needs created by the one roof  system might be an important 
factor in the failure of  the accountability mechanism of  the judicial 
organization. In addition to the Judicial Commission’s important role 
as an instrument for external accountability, there is also the role of  
the other branches of  power: the government and the parliament. 
The existence of  the one roof  system, which provides institutional 
independence and greater autonomy in managerial affairs does not 
eliminate the role of  other branches. As in other systems, a proper 
legal framework is important to provide clear direction and standards 
for a judicial organization. Despite providing better guarantees of  
the principle of  judicial independence, the legal framework lacks 
adequate provisions embodying quality management principles of  
organization. This situation is worsened by the policy and lawmaking 
functions of  the government and parliament not accommodating the 
interests of  the judiciary under the one roof  system. From its own 
perspective, the Supreme Court itself  is also unprepared to respond 
to various legislative initiatives and policies in matters related to the 
judiciary.

These mixed findings suggest that the one roof  system has 
succeeded in partially realizing its goal to liberate the judiciary 
from governmental influences that might jeopardize its institutional 
independence. This success has been aided by a greater respect for 

246 Hol and Loth, 2002, 62.
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the institutional independence of  the judiciary from the side of  the 
government. However, at the same time, a new threat to institutional 
and substantial or core independence has arisen from within the 
judiciary. These problems were not necessarily deliberately caused 
only by the system, but are also the result of  a poorly designed 
organization, struggles over management capacity, and the failure to 
respond to opportunities that arose from the one roof  system and the 
change in judges’ status. The one roof  system itself  provides a venue 
for greater participation of  the judiciary in determining the design 
and direction of  the judicial organization. However, the greater level 
of  autonomy as a natural characteristic of  the one roof  system has 
also produced a demand for internal accountability.

N
4.3  The Possibility and Limitations of Quality Management 

as a Solution to Problems with the One Roof System

The evaluation of  the one roof  system suggests that, despite the 
manner of  its implementation in Indonesia, it can provide autonomy 
in the function of  court administration to enable the judiciary to 
manage its own affairs. At the same time the system requires strong 
internal accountability. In various writings of  scholars and observers 
of  judicial organization, the quality management approach is believed 
to provide a means for accountability and a solution to different issues 
affecting a court organization in managing its affairs.247 However, 
scholars also identify limitations that need to be taken into account 
when applying this approach, such as the diverse characteristics of  
public organizations—in particular the judiciary—and possible 
effects on the iindependence of  judges and the judiciary.248 The next 
subsections discuss ideas on how to utilize the quality management 

247 Ng, 2007; 2011; Langbroek, 2001; 2005; 2010; 2016; 2018.
248  James E. Swiss, “Adapting Total Quality Management (TQM) to 

Government,” Public Administration Review, Vol. 52, No. 4, Jul-Aug 1992; 
Christensen et al., 2007; Contini and Mohr, 2008.
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approach to solve some of  the problems of  the one roof  system, 
along with its limitations. 

4.3.1.1  Relieving the Tension Between the Central Administrator  

 and the Individual Courts 

The one roof  system provides authority for the Supreme Court 
to act as the central administrator of  the judiciary in Indonesia. 
However, since the organization was designed to be a centralized 
type of  organization, this has increased tensions between the central 
administrator and the individual courts, giving less flexibility to 
individual courts to manage their own affairs. The quality management 
approach, on the other hand, favors greater autonomy for individual 
courts. It is believed that the autonomy provided to the courts may 
improve the efficiency of  their public services as well as the efficiency 
and quality of  their decisions. Langbroek addresses the paradox of  
public policies concerning service: while control and accountability 
is needed to make an organization able to function effectively, there 
is a need for a flexible approach in striving for autonomy, to be able 
to adjust to the increasing dynamism and unpredictability of  society 
and deliver the intended public service.249

In the case of  Indonesia, the centralized control exercised by 
the Supreme Court has proved challenging because of  a range of  
factors: first, the large size of  the judicial organization, comprised 
of  826 courts, makes it almost impossible for control from a central 
administrator to function effectively; second, geographical and 
cultural-societal differences create various challenges and needs for 
individual courts that make it difficult to create standardization; 
third, excessive burdens and workload are generated for the Supreme 
Court as the central administrator. These problems have produced 
continuous tension between the central administrator and individual 
courts in a range of  respects, mainly budget and resource distribution. 
Beckford argues that organizational design is an important factor that 
defines quality; it includes not only organizational structure but also 

249 Langbroek, 2001, 4.
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how the management and interaction between units is designed within 
the organization.250  Jackson claims that the bigger the organization, 
the greater the need for delegation and decentralization of  authority 
and decision making.251 

The importance of  delegation and decentralization in a large 
organization is also raised by Jackson and Sloan. Jackson highlights that 
increasing size increases the need for delegation and decentralization 
in decision making, while Sloan mentions the need for an appropriate 
balance between centralization and decentralization.252 In the case of  
the one roof  system the choice to release some of  the responsibilities of  
the central administrator may have positive outcomes for the Supreme 
Court in terms of  reducing its managerial workload. However, it 
must provide room for flexibility for individual courts to adjust to 
their own needs. This approach will also increase the accountability 
of  individual courts. With the centralized approach, accountability 
for administrative and managerial affairs is more centralized in the 
Supreme Court. However, giving greater autonomy to individual 
courts will also increase accountability, which eventually may also 
contribute to a better overall culture for the judiciary. Further, the 
centralized approach accumulates power in the Supreme Court, 
which increases the risk of  abuse of  power. The tendency toward 
an excess of  central control is not in the interests of  the judiciary 
or the public. The findings of  this evaluation include effects of  
power accumulation by the Supreme Court, which threatens judicial 
independence. 

Delegation of  some of  the Supreme Court’s managerial tasks may 
be conducted in two ways: horizontally, to the Judicial Commission or 
other relevant agency; and vertically, to the individual courts. In the 
aspect of  supervision, for example, with the large number of  judges, 
court staff and court offices, it is difficult to maintain centralized 
supervision as currently implemented. At the same time, there are 

250 Beckford, 1998, 157.
251 Jackson, 1990.
252 Derek S. Pugh and David J. Hickson, Great Writers on Organization, 3rd 

omnibus ed. (Ashgate Publishing, 2007).
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concerns about this function being abused, or not professionally 
implemented. Therefore, delegating the function through a 
representative office or central committee might be a solution. 

In a developing country such as Indonesia, the idea of  
decentralizing authority to lower levels, in this case to individual 
courts, often triggers external criticism. Underlying problems of  the 
capacity of  personnel in managerial matters, and of  corruption, 
still afflict Indonesia. The judiciary is not immune to this. The 
idea of  releasing some of  the tasks from the Supreme Court and 
providing more autonomy to individual courts might give rise to 
doubts about the capacity of  individual courts and concerns over 
the risk of  corruption. However, a highly centralized organization 
tends to be highly inefficient and individual courts may have reduced 
adaptability and flexibility to react to threats and opportunities and 
be self-accountable.253  Decentralization will also have implications for 
the adjustment of  individual courts’ arrangements as a consequence 
of  the increased autonomy and responsibility provided to them. In 
anticipation of  these issues, the autonomy of  individual courts needs 
to be balanced with stronger supervision and policy coordination 
by the central administrator. An important role of  the central 
administrator is to develop high-level policies and standards that 
enable the Supreme Court to maintain quality, and conduct proper 
monitoring and supervision. 

Despite the potential of  quality management to provide 
guidance to enhance organizational design and procedures, there 
are limits to applying this approach, in particular in relation to 
the involvement of  law and policy changes. As a consequence of  
decentralization, adjustments or additional law or policies enabling 
changes in organizational design and structure are needed to deliver 
an appropriate degree of  centralization and decentralization of  
authority. This requires that provisions are stipulated in the legal 
framework that provide guidance not only for the organization of  the 
central administrator or the Supreme Court, but also for changes in 

253 Beckford, 1998, 179.
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the organization of  the individual courts. At this moment, the legal 
framework provides only general arrangements for the organization 
in implementing the one roof  system. Further, the laws that govern 
the organization of  the individual courts (district and appeal court) 
have generally remained unchanged since the enactment of  the 
laws in 1986 or even earlier.254 At this point, the application of  the 
quality management approach depends on the precondition of  the 
adjustment of  the law and policy framework. In a country such as 
Indonesia, law and policy changes are often uncontrollable processes. 
Implementing quality management can be challenging in a country 
with an unpredictable political environment.255 This challenge may 
be quite different from that experienced in countries with a more 
stable and established relationship between the judiciary and the 
lawmakers: that is, the government and parliament. 

4.3.1.2  Promoting Efficiency, and Evidence-based Court Planning  

 and Budgeting

One of  the issues still lingering in the implementation of  the 
judicial administration function in Indonesia is the issue of  efficiency. 
The findings from this evaluation include that the Supreme Court 
has little consideration of  efficiency in conducting its function as 
central administrator. The tendency to expand the size of  its own 
organization without considering the trend of  diminishing resources 
within the government has worsened the effect of  the already limited 
budget for individual courts and judges to be able to function. This is 
in addition to the weak capacity of  the Supreme Court to identify its 

254 The changes to organizational aspects of  the appeal and district court 
in amendments to laws in 2004 and 2009 were conducted by simply inserting the 
new provisions with regards to the new authority of  the Supreme Court post-
implementation of  the one roof  system; however, there was no clear guidance on 
the changes in organizational arrangements. In 2015, the Supreme Court enacted 
Supreme Court Regulation No. 7/2015. The regulation provides the basis for the 
separation of  the units of  the secretary and registrar, before it was an integrated 
unit of  Registry/Secretariat, in the district and appeal courts. However, since it was 
effectively implemented in 2015, no fundamental changes have taken place in the 
business processes of  the court.

255 Wilson and Durant, 1994, 143.
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priorities, which are often questioned by judges and relevant parties. 
The continuously expanding organization may eventually generate 
budget pressures that might become a threat to the sustainability of  
court financing. 

Meanwhile, the development of  the quality management paradigm 
in contemporary organizations—including court organizations—in 
many countries has increased the pressure to connect the budget and 
resources of  judicial organizations with their workload. Judiciary 
and courts are not seen just as organizations, or state authorities, but 
also as public services; therefore, the use of  taxpayer money should 
be accounted for. The quality management framework provides 
a solution to the one roof  system in administrating its budget and 
resources by providing instruments to evaluate the performance of  
the judiciary based on budget usage. Calculation of  the efficiency of  
a court is generally based on the cost per decision, combined with the 
case processing time. The issue of  processing time is also considered 
an important aspect in the quality management approach based on 
the notion that speedy proceedings are fundamental to the judicial 
process and citizens’ rights.256  

Many approaches are used by different countries to improve 
efficiency. The quality management approach prefers to focus on the 
problem of  judicial resources, for example by promoting a system to 
improve productivity within a reasonable timeframe, with the aim 
of  promoting responsiveness and improving public services.257 The 
judiciary is encouraged to be more productive, and increasing numbers 
of  ministries and independent councils have developed means to 
promote efficiency.258 However, critics argue that an excessive focus 
on efficiency and productivity may jeopardize the quality of  court 
decisions and even the internal independence of  judges. In efforts to 
improve the efficiency of  the Indonesian judiciary, which has been a 
substantial issue under the one roof  system, a quality management 
approach may provide solutions for the Supreme Court to improve its 

256 Contini and Mohr, 2008, 37.
257 Contini and Mohr, 2008, 49.
258 Contini and Mohr, 2008, 49.
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planning and budgeting process, by ensuring that the limited budget 
available is invested in the most relevant components to improve 
performance. Using available data, the Supreme Court can develop 
standards for budget costs by considering types and weights of  cases, 
as well as diverse geographical conditions, especially in areas with 
difficult terrain and limited access. 

This approach when implemented for the judiciary should pay 
attention to existing limitations, particularly the problem of  the 
national planning and budgeting system. The judiciary is not the only 
public organization in Indonesia that has problems with efficiency 
and a gap between budget and performance. Although Indonesia 
claims to already be implementing performance-based budgeting, in 
reality, the practice is proving to be challenging for several reasons: 1/ 
unclear identification of  performance indicators; 2/ lack of  a clear 
link between the activities and outcomes of  performance; 3/ lack 
of  proper data and documentation systems; and 4/ the tendency 
of  government to focus more on budget absorption than on budget 
efficiency.259 Further, the current system does not provide sufficient 
flexibility to individual units, because in practice guidance on budget 
implementation is based more on the implementation of  activities 
rather than outcomes.260 A similar issue is faced by the Supreme 
Court in the formulation and implementation of  its planning and 
budgeting program for individual courts. This also means that the 
successful implementation of  performance-based budgeting in the 
judiciary requires changes in the overall policy and legal framework, in 
relation not only to judicial organizations, but to public organizations 
in general. 

As mentioned above, one of  the challenges in implementing the 
quality management approach in the judiciary concerns requirements 
relating to the availability and reliability of  data. The availability and 
reliability of  data continues to be important for decision making and 
to ensure that institutions can be held to account for their decisions. 
The Supreme Court has been progressively and consistently collecting 

259 JSSP, 2006, 12.
260 JSSP, 2006, 12.
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and publishing data on different aspects of  the organization,261 but 
the data have not been optimally used to measure performance or to 
support evidence-based policymaking, which undermines the ability 
of  the Supreme Court to manage judicial organization. 

This problem of  systems for data collection and analysis is 
experienced not only by the judiciary, but also by other government 
agencies. Objective evaluation of  performance has been difficult. This 
has resulted in poor policymaking with regards to legal organizations 
including the judiciary. Further, the lack of  data has jeopardized 
budgetary discussions involving the Supreme Court, representing 
the judiciary, and the government and parliament, which threaten 
to deteriorate into political negotiations rather than a substantive 
engagement. The development of  data and information systems 
will not only contribute to the strengthening of  efficiency, but will 
also positively contribute to promoting institutional independence by 
channeling discussions between the three branches of  government 
into more substantive discussions rather than political negotiations. 
The extent to which quality management methodologies can 
contribute to the independence of  the judiciary is further elaborated 
in Section 4.3.1.4.

The tendency of  the quality management approach to rely on 
quantitative data in the formulation of  quality instruments has also 
given rise to criticism, particularly from judges.262 While managers 
have a tendency to value quantitative data more highly in measuring 
the efficiency of  court organization, judges place more value on the 
quality of  individual court decisions. There are aspects of  judicial 
organization that cannot be meaningfully expressed in quantitative 
data, such as the quality of  legal reasoning in judicial decisions.263 

261 The Supreme Court since 2004 has consistently published annual 
reports that provide rich data on case flows and the performance of  each function. 
Compared with other legal institutions such as the Attorney General’s Office, the 
Indonesian Police, and the Ministry of  Law and Human Rights, the Supreme Court 
is considered more advanced in its data collection and willingness to publish these 
data.

262 Contini and Mohr, 2008, 37.
263 Richard Mohr and Francesco Contini. “Conflicts and Commonalities in 
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In a broader sense, these competing values have triggered tensions 
between managerial and legal values in quality measurement of  the 
performance of  court organizations. 

The availability and accuracy of  data as a prerequisite for 
evidence-based policymaking is also one of  the biggest challenges for 
the Indonesian judiciary. The Dutch system relies heavily on data, 
including quantitative measures developed for cases, personnel, and 
time, as the basis for annual budget allocations. However, in practice, 
the system can exert pressure on judges who in their day-to-day work 
must resolve different types of  cases of  varying complexity. The 
case study of  Finland demonstrates the advantage of  using data as 
a basis for more qualitative discussions, rather than relying on the 
automatic application of  data. This approach may not only avoid 
the tendency to rely heavily on quantitative data but may also be 
the basis for a discussion that builds on data and can strengthen the 
collaboration and dialogue between the judicial branch and other 
branches of  government. This approach also provides an opportunity 
to anticipate that the values of  management may become dominant 
in the judicial organization compared with other values, which are no 
less important.264 Such an approach has the advantage of  effecting a 
dialogue based on data as a better means to shape the understanding 
of  the interests of  the judiciary, provide knowledge, and provide 
a path toward more substantial discussions when negotiating the 
budget.

4.3.1.3  Providing a Venue for a Better Arrangement of the  
 Judicial Organization by Complementing the Judicial  
 Organization Principle in the Legal Framework and  
 Reinterpreting the Goal of the One Roof System

The issue of  the degree of  central interference in local court 
administration from the perspective of  independence of  the judiciary 
arises regardless of  whether administrative power is placed in the 
hands of  a council for the judiciary, the Ministry of  Justice, or, as 

Judicial Evaluation.” Oñati Socio-legal Series [online] 4 (2014): 843–62.
264 Contini and Mohr, 2008, 37.
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in the one roof  system, the centralized authority of  the Supreme 
Court. The hypothesis that the issue of  institutional independence 
becomes less tense when judges engage in organizational decision 
making regarding the judiciary may not be entirely true. In the case 
of  the one roof  system, the problem of  institutional independence 
caused by the government’s influence over the judicial organization 
has been solved. However, this was partly because of  the changing 
political environment in Indonesia, which has resulted in the 
government showing respect for the independence of  the judiciary. 
The issue of  institutional independence has shifted to internal and 
personal independence, since administrative processes of  organizing 
the budget and personnel affect judges and individual courts in 
performing their function. 

From the standpoint of  the goals of  the one roof  system, the 
objective of  freeing the judiciary from government intervention 
has been met. However, the focus on institutional independence 
has caused the judiciary to overlook other aspects of  internal and 
core independence that originate from within the organization. The 
formulation of  the goal in the legal framework is clearly articulated: 
“…to realize the independent judiciary and free it from the power of  
the Government...”265 This means not only that the judiciary must 
be independent from the influence of  government, but also that the 
realization of  an independent judiciary is the goal of  the one roof  
system. This expression of  the independence principle in the legal 
framework provides guidance and measurement for the arrangement 
of  the judicial organization. 

The principle of  judicial organization, particularly accountability 
and efficiency, has also been poorly articulated in the legal framework 
and policies. In consequence there is a lack of  elaboration in the legal 
framework and acknowledgement of  the importance of  the quality 
management principle for judicial organization, and insufficient 
guidance to realize this principle. In the interviews conducted as 
part of  this research, this principle was seldom mentioned by judges, 

265 Law No. 35/1999 on the Judicial Power.
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managers or leadership of  the judiciary in discussions about planning, 
budgeting, and other managerial decision making. This may be an 
indication that the value of  efficiency is poorly recognized as a value 
of  the organization. 

Both principles and goals contribute to the design and 
arrangements for a judicial organization. The introduction into the 
legal framework of  the principles of  quality management, in particular 
the principles of  efficiency, transparency, and accountability, may be 
the basis for further elaboration and concretization of  these principles 
in regulations and policies within the organization of  the judiciary. 266 
This may provide guidance for the development of  policies in the 
judicial organization that promote efficiency, accountability, and 
transparency. In the end, this will contribute not only to the realization 
of  judicial independence but also to greater efficiency in court 
organization. The adoption of  the quality management principle 
alongside the independence principle will prompt the transformation 
of  the Indonesian judiciary into a more public service-oriented 
judiciary. In practice, many judicial reform initiatives have gradually 
shifted the direction of  the judiciary in addressing the demands of  
the public for a just and efficient judiciary. Better institutionalization 
of  the quality management principle in the judicial organization 
will enhance possibilities for the development of  quality-oriented 
regulations and policies. 

The introduction of  the one roof  system was thus not a solution 
in itself. It required objectives and governance under the system to 
be adequately defined. However, the introduction of  the quality 
management principle as part of  the judicial organization principle 
is also challenging. Elements of  quality management are not derived 
from classical legal guarantees such as the legal principle, and do 
not directly deal with the distribution of  power within the judiciary 
itself.267 In addition to these issues, there is also the problem of  the 
political environment and quality of  legislation in Indonesia. The 
substance of  statute revision in practice is difficult to control and is 

266 Mak, 2008, 49–51.
267 Mak, 2008, 333.
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typically influenced by political negotiations rather than substantial 
discussion. 

N
The evaluation performed in this chapter suggests that as a 

system of  judicial governance the one roof  system has produced both 
opportunities and weaknesses, although some issues have arisen as a 
result of  contextual problems and limitations in its implementation in 
Indonesia. The analysis of  the one roof  system from the perspectives 
of  the independence of  the judiciary (as the goal of  the one roof  
system) and quality management has provided an understanding of  
how to enhance the quality of  the system so it can better function. 
However the application of  quality management is limited by 
the quality of  the legal framework in the arrangements for the 
fundamentals of  the organization. Regardless of  these limitations, 
the quality management approach can make a positive contribution 
to the achievement of  greater institutional independence of  the 
judiciary by providing a venue for substantial discussion on the 
judicial organization and by reducing the risk of  political negotiation. 

As a follow up to the evaluation and analysis of  the development 
of  the one roof  system, the next chapter discusses the conclusions 
from the research and recommendations for conditions required 
for the one roof  system to be effectively implemented. These 
recommendations are not intended as final recommendations; rather 
they are more an open suggestion that calls for further research. 
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This study began by asking the question of  whether the 
introduction of  the one roof  system to strengthen the independence 
of  the judiciary has achieved this goal. This question is relevant to 
judicial reform in Indonesia, because there has been no effort to 
assess the practice of  the one roof  system since it was first established 
in 1999. To rectify this, this study has examined the one roof  system 
from various perspectives to understand its framework, design, and 
implementation. As part of  the research method, an evaluation 
instrument was developed based on the theoretical foundations 
elaborated in Chapter 2 and contextualized in Chapter 3 for the 
specific purpose of  the Indonesian judiciary. As the main anchor of  
this evaluation, this study has investigated the objective and motives 
for the establishment of  the one roof  system by analyzing the historical 
and contemporary context of  the Indonesian judicial system. Then, 
by using the evaluation instrument, in Chapter 4, each aspect of  
the one roof  system was elaborated, including the administration 
of  judges, the administration of  budget and resources, organization 
arrangements, and context. Together, the analysis of  each of  those 
aspects contributes to answering the question of  whether the one 
roof  system has achieved its goal.

All systems of  judicial governance aim to strike a balance 
between rule of  law values and managerial standards. In Chapter 
2, the judicial organization was viewed from the perspective of  the 
rule of  law, particularly the principle of  judicial independence, and 
from the perspective of  quality management. In Chapter 4, the 
focus of  analysis of  each aspect was the interaction between these 
two perspectives, which can be found throughout the evaluation. 
Here, this study aims to focus on the question of  whether quality 
management standards can be used to improve the one roof  system, 
and if  so, what limitations need to be considered. 

This study finally comes to the last chapter to bring the overarching 
themes and arguments together, and to place them in the context of  
how further research may extend from this foundation.

N
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5.1  Overview of the Research Findings: Achievement  
of the Objective of the One Roof System

On the basis of  the evaluation framework developed for 
Indonesia’s judicial organization, the previous chapters have 
provided an evaluation of  the 17 years of  the one roof  system’s 
functioning. As a model of  judicial governance, the one roof  system 
is considered rare among prevailing systems around the world. As 
judicial independence became recognized as a central issue and 
received more serious attention in the late 1980s, the attempt to 
identify a suitable model of  judicial governance provided a focal 
point in the ensuing discussions.1 The creation of  a judicial council 
or council-like mechanism is generally accepted as the best solution 
not only to the problem of  judicial independence, but also for 
enhancing judicial performance, and has been adopted in many 
countries. The idea of  distancing courts from managerial issues by 
establishing a judicial council has been accepted as the ‘least bad’ 
solution.2 However, it is clearly just the opposite in the Indonesian 
system, which has chosen to give the managerial function to the 
judiciary itself, more specifically, to the Supreme Court. Now, in 
the process of  reflecting on and re-examining the various models of  
judicial governance, the one roof  system in Indonesia provides a case 
study for the judicial governance model, assisting with understanding 
how such a governance arrangement deals with the issues of  judicial 
independence and judicial organization. 

The discourse on judicial autonomy in many countries is 
reflected in the withdrawal of  governments from authority over 
court administration and the transfer of  this authority to a council 
or commission for the judiciary. It has rarely occurred, that the 
concept of  judicial autonomy is realized in the form of  investing 
the judiciary itself  with the responsibility of  managing its own 
organizational affairs. The reason why Indonesia chose to adopt such 
a system cannot be separated from the historical background of  the 
Indonesian judiciary, which was marked by the problem of  political 

1 Linn A. Hammergren, Do Judicial Councils Further Judicial Reform? Lessons, 1. 
2 Hammergren, 2002, 1.
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marginalization by oppressive regimes. The political marginalization 
of  the judiciary was carried out by the government via the abuse of  
the power of  court administration to control judges and the judiciary 
by limiting court funding and judge salaries, and by exploiting the 
career system of  transfer and promotion to ensure submission of  the 
judiciary to the power of  the executive. The introduction of  the one 
roof  system resulted from a long struggle of  Indonesian judges to 
escape the domination of  the government. This is also the thesis of  
Bell who concluded that the institutions are designed and organized 
as a response to previous experience and strongly influenced by what 
has occurred in the recent past.3 

As discussed in Section 3.4.1, the examination of  the legal 
framework of  the one roof  system concluded that the objective of  
the one roof  system was to realize the institutional independence of  
the judiciary from the influence of  the government by creating a firm 
separation between the judiciary and the executive in the judicial 
administrative function. There are two main underlying purposes for 
separating the judicial administration function from the government. 
The first is to realize the independence of  the judiciary, and the 
second is to be free from government intervention. The objective of  
the one roof  system as expressed in the legal framework provides a 
compass for the journey of  evaluating the 17 years of  implementation 
of  the one roof  system. 

It is to address the first question guiding this research that the 
investigation of  the development of  the one roof  system from 1999 
to 2016 was conducted. Findings indicate that the judiciary has 
been able to significantly reduce the influence of  the government 
in judicial administration. Noting that the Indonesian judiciary is 
afflicted with many institutional problems as a result of  more than 30 
years of  marginalization, the one roof  system has allowed for a more 
flexible and efficient process of  reforming the judicial organization. 
The system provides a forum for increased participation of  the 
individual courts in the planning and budgeting process via a bottom-

3 John Bell, Judiciaries within Europe: A Comparative Review (New York: 
Cambridge University Press, 2006), 353.
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up approach. The government is no longer involved in the transfer 
and promotion system of  judges and demonstrates positive support 
in the planning and determination of  the court budget. Restraint 
shown by the government also indicates a better appreciation of  the 
principle of  judicial independence. This is another important factor 
in the successful realization of  the objective of  the one system in 
achieving institutional independence. 

However, in terms of  realization of  the independence of  the 
judiciary more generally, the new system has influenced in particular 
the internal independence of  the judiciary. Under the one roof  
system, the individual independence of  judges is still under pressure 
because of  the transfer and promotion system. Organizational 
reforms focused on improving the quality of  judicial organization 
have made progress but have not been able to reduce these pressures 
as an effect of  the centralized arrangements in the organizational 
design. The decision to give managerial authority to the judiciary 
itself, more particularly to the Supreme Court’s organization, has 
created staggering managerial challenges for the judiciary. As a 
consequence, the judiciary struggles to reconcile its substantive legal 
functions with the demands of  modern organizational management. 

Further, viewed from the perspective of  checks and balances, 
this system changes the landscape of  the relationships between 
the executive, the legislature, and the judiciary. The institutional 
alienation as a result of  greater autonomy of  the judiciary from 
the government and parliament has resulted in a disconnect in the 
legislative and policymaking process. Indeed, the decision to exclude 
the government from the administrative authority of  the judiciary 
was a result of  the political situation prior to 1998, but Adams and 
van der Schyff argue that conceptually it is not possible to completely 
separate the judiciary from the other branches of  government.4 In 
the life of  the judiciary, there will always be a role for the government 

4 Maurice Adams and Gerhard van der Schyff, “Constitutional Review by 
the Judiciary in the Netherlands, A Matter of  Politics, Democracy or Compensating 
Strategy?” Heidelberg journal of  international law, 66(2006), no 2, 408.
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in determining the budget and resources, and of  parliament and the 
government in regulating the law. 

Fleck admits that absolute separation of  the judiciary from 
the political branches has a detrimental effect on the rule of  law 
and further advocates for more checks and balances over judicial 
autonomy.5 The institutional isolation not only undermines the 
quality of  legislation related to the judicial organization, but can 
hinder the judiciary from effectively advocating for its resources and 
budget. From the government side, isolation also has an effect on the 
absence of  information and knowledge within the government, which 
results in a lack of  updated knowledge to respond to the needs and 
dynamics of  the judiciary. In the end, the quality of  the judiciary still 
depends on the external environment to provide quality of  laws and 
adequate budget and personnel, which are the cornerstones of  any 
institutional reform drive. In the context of  the external supervision 
and accountability of  the one roof  system, the Judicial Commission, 
government, and parliament have become essential. Therefore, as 
desired by Montesquieu, it was not about the separation of  powers, 
but more about balancing and moderating the powers to avoid 
arbitrariness and excessive use of  power.6 

Based on the findings sketched out in previous chapters, the next 
section aims to approach the one roof  system from the perspective of  
the independence and quality management principles. 

N
5.2  The One Roof System in the Light of the  

Independence and Quality Management Principles

Tensions and relations between the two principles of  independence 
and quality management have dominated the landscape of  the 

5 Zoltán Fleck, “Judicial Independence in Hungary,” in Judicial Independence 
in Transition, ed. Anja Seibert-Fohr (Heidelberg: Springer, 2012), 829–30.

6 Adams and van der Schyff, 2006, 409.
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discourse around the judicial organization. The study concludes 
that the application of  quality management approach in a judicial 
governance model such as the one roof  system may provide solutions 
to the problems of  the one roof  system.  However, the application of  
quality management in a judicial organization is limited by the quality 
of  the legal framework in the arrangements for the fundamentals 
of  the organization. In a large organization like the Indonesian 
judiciary, with its diverse geographical and contextual challenges, 
change can be difficult to control. Attempts to change the prevailing 
culture of  the organization, particularly in the area of  judges’ careers 
being frozen in time, require more than leadership and professional 
managers. Such reforms also require a fundamental change in the 
status of  judges that can only be achieved through the revision of  
existing statutes. Further, in general, weaknesses in managerial 
competence and ethos have been among the fundamental problems 
in Indonesia, not only in the judiciary. These weaknesses need to be 
addressed as a precondition for effective implementation of  a quality 
management approach. 

Here, I attempt to contribute to ongoing debate on the judicial 
governance model and provide insights into how these two principles 
are applied in a model such as the one roof  system. With reference to 
the findings, conclusions are drawn here to provide a tentative solution 
based on the preconditions necessary for effective implementation 
of  the one roof  system. The suggested solution is not intended as 
a blanket recommendation; rather it provides a starting point for 
further research, comparative studies, and discussions in the future. 

An overview of  the one roof  system from the perspective of  the 
independence of  the judiciary is important not only for the purpose of  
understanding the characteristics of  the system from the standpoint 
of  classical legal principles, but also because the purpose of  the 
system itself  is to realize the independence of  the judiciary. From the 
perspective of  the institutional independence of  the judiciary, the one 
roof  system has been chosen as a solution for the Indonesian judiciary 
to eliminate the influence of  the government in the area of  court 
administration and, therefore, to realize institutional independence. 
The authority retained by the government to determine the budget, 
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decide on the number of  new judges required, and appoint the 
highest-ranking judicial managers is considered a proper form of  
external control within the legitimate role of  the government from 
the perspective of  institutional checks and balances. In practice, the 
government also generally demonstrates the legitimacy of  its role in 
discussions and negotiations, by consulting with the Supreme Court 
or by building arguments based on data or evidence rather than 
political factors. 

The one roof  system provides more space for judges to participate 
in the organization’s decision making compared with other systems. 
In other systems—such as the dual system where the role of  court 
administration is shared between the judiciary and government, or in 
systems where a judicial council administers organizational affairs—
the managerial role of  judges is more limited in the organization 
of  individual courts. However, the one roof  system provides space 
and flexibility for judges to participate in policymaking and decision 
making on personnel and resource administration at the national 
level. This mechanism may actually strengthen the position of  judges 
in deciding and controlling the direction of  the judiciary toward the 
interests of  the judges. 

In practice, the participation of  judges in the management of  
the court is not without challenge. While the court has difficulty in 
accepting the court managers, likewise, the court managers have 
problems in understanding the perspective and the legal terms used 
by judges. The tension between judges and managers rose from 
distrust and different values also occurred. Although the relationship 
between these two groups has been hard, for the success of  the 
organization, in particular in an organizational arrangement such 
as the one roof  system, teamwork and clear distribution of  role is 
needed. In such a condition, a collaborative approach that promotes 
participatory management to solve management problems in the 
court can be applied.7 In participatory management, the emphasis 

7 William J. Pammer, Jr and Judith A. Cramer, “Pygmalion in Judicial 
Responsibility: Toward a Management Ethos Among Judges,” in Handbook of  Court 
Administration and Management, ed. Steven W. Hays and Cole Blease Graham, Jr. 
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goes to the improve relations and collaboration among the judge, the 
court manager and the staff in achieving results.8 In most case, the 
chief  of  the court and the court managers has used this collaborative 
approach but not include judges. Participatory management required 
judges to empower court managers, let the court managers make a 
managerial decision.9 But how far this decision-making authority can 
be granted? To respond to this question, a thorough investigation of  
a specific context is needed. However, naturally judges will only have 
limited time to do a managerial responsibility, therefore in delegating 
authority the judges can provide objective and direction, as well as 
supervising and evaluating the performance of  managers.10 This way, 
the judge becomes a manager. In short, participatory management 
in court demands the involvement of  judges, rather than separated 
them from the managerial process.

The space for participation, however, if  not carefully designed, 
may also increase risks to internal independence. Internal 
independence deals with the issue of  influence and control among 
judges.11 In the case of  the one roof  system, the problem of  internal 
independence derives partly from the influence of  colleagues in 
deciding individual cases, and even more so from the organizational 
hierarchy within the judiciary that changes the role of  judges 
(colleagues) as managers. Consequently, pressure from colleagues 
occurs in the form of  managerial decisions over the career of  a 
judge, or other managerial decisions that may affect the individual 
independence of  a judge. 

The dependency and pressure created by the way this system 
is implemented also affect the individual independence of  judges. 
Some judges who are also managers or top leadership enjoy greater 
status and bargaining power than do their colleagues who ‘only’ serve 
as judges. The contextual problems of  the Indonesian judiciary’s 

(Marcel Dekker, Inc., New York, 1993), 211.
8 Pammer, Jr and Cramer, 1993, 211-212.
9 Pammer, Jr and Cramer, 1993, 214.
10 Pammer, Jr and Cramer, 1993, 214.
11 Adams and Allemeersch, 2015, 10.
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career system still arise more or less from the national personnel 
system of  civil servants, and this also affects the independence of  
judges. As civil servants, judges’ careers progress or stagnate through 
the transfer system, which is often combined with the disciplinary 
system as is considered normal under civil service policies. However, 
implementing such a system in the judiciary, particularly within the 
one roof  system, has threatened individual independence. As a result, 
in practice, judges remain bound to the terms of  employment as civil 
servants. The effect of  the one roof  system’s methods of  decision 
making over the career of  judges has triggered infringements to the 
independence of  judges. 

The existing law has provided a solution for judges to escape 
from the status of  the civil servant. However, the law regulates 
only the change of  status and needs to be concretized in another 
law or policy so that it can be operationalized. The government 
and parliament, along with the judiciary, have overlooked this 
opportunity. The issue underlying the transfer and promotion system 
can be traced back to the problem of  the unclear professional status 
of  judges. Without comprehensive arrangements for their status, 
the practice of  transfer and promotion of  judges will not be able to 
address the fundamental issue of  judges under the one roof  system, 
which is the guarantee of  career certainty and more fundamentally 
to safeguard the independence of  judges. Furthermore, the transfer 
and promotion system has been used for punishment, and the danger 
becomes more real when it involves actual court decisions. But this is 
a similar problem faced not only under the one roof  system, but also 
when the court administration is under government authority. The 
fact that under the one roof  system the independence of  judges is 
under pressure because of  the transfer and promotion system cannot 
be denied. But that same pressure also happened to judges under 
the government. This also means that whatever the system, there is 
an urgent need to change or eliminate the effects of  the transfer and 
promotion system, by promoting changes in the career management 
of  judges based on the new professional status of  judges. Without the 
changing in the law and policy, the managerial solution related to 
management of  judges will continue to face challenge in particular to 
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avoid the infringement to the internal and individual independence 
of  judges and judiciary.

Looking into the broader issue of  legislation, apparently this is 
not the only problem in the legislation that impinges on the issue 
of  judges’ status; other laws related to the judiciary and judicial 
organization are also problematic. The problems indicate a lack of  
connection between existing laws and the real needs of  the judiciary. 
The introduction of  the one roof  system has unfolded in a way that 
has expanded the distance between lawmakers, the executive and 
legislature, and the judiciary. Moreover, there is no clear bridging 
mechanism or forum available for the judiciary to express its interests 
to the lawmaking institutions. 

Problems resulting from the lack of  a forum or mechanism for the 
judiciary to express its interests in the revision or making of  a new law 
arise not only in the case of  judges’ status, but also with regards to other 
laws related to the judicial organization or to legal technical aspects. 
From the perspective of  institutional independence, this problem 
increases the risk of  political negotiations between the judiciary—
which desperately needs its interests to be reflected in legislation—
and the government and parliament as the legislators. The Supreme 
Court, as representative of  the judiciary, is no longer shielded and 
may be directly exposed to the influence of  the government or the 
parliament in the legislative process. Similar risks directly exposing 
the judiciary to the impact of  other branches’ interests emerge in the 
budget negotiation process, where determination of  the judiciary’s 
budget rests with the government and parliament. 

The problems faced by the judiciary as a consequence of  the 
quality of  legislation arise in different contexts, including in the 
organizational arrangements for the judiciary. The legal framework 
of  the one roof  system provides a greater degree of  autonomy for 
the judiciary to manage its organizational affairs. Although the 
government and experts had already identified some risks to the 
autonomy of  the judiciary prior to the establishment of  the one roof  
system, the legal framework regulates only the most basic elements 
needed for the organizational arrangement of  the one roof  system. 
The focus of  the lawmakers was more on liberating the judiciary 
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from the government; they overlooked the organizational and 
managerial consequences of  the introduction of  the one roof  system. 
Within the context of  the introduction of  one roof  system, the 
principle of  judicial independence has been strengthened both in the 
Constitution and the legal framework. However, the Constitution and 
the existing legal framework did not properly introduce principles of  
judicial organization that are necessary to provide guidance for the 
organizational and procedural design of  the judiciary. 

From the perspective of  quality management, the general 
arrangement of  the judicial organization and the delegation of  
organizational arrangements to the Supreme Court can also be 
seen as an advantage. The legal framework arrangements, despite 
lacking an organizational and management perspective, provide 
space for the judiciary, as embodied in the Supreme Court, to design 
the organization and define its own procedures. The nature of  the 
autonomy created under the one roof  system provides the authority 
for the judiciary to govern its organization by creating rules and 
procedures. This greater degree of  autonomy, however, also produces 
a greater demand for organizational accountability for the system. 

In the spirit of  autonomous law, Nonet and Selznick mention 
the idea that “procedure is the heart of  the law.”12 The nature 
of  autonomy needs to be balanced against the commitment 
to governance by rules and procedures, to tame its repressive 
potential. The example of  the one roof  system, with its centralized 
arrangement, has provided lessons about the centralized approach 
to organizational design. The centralized design of  the organization 
has produced a centralized workload at the Supreme Court as well as 
centralized power that triggers repressive risks. However, this choice 
of  a centralized approach is a part of  the autonomy of  the Supreme 
Court that can be maintained or changed by rules or policies that 
the Supreme Court itself  can enact. Pugh and Hickson highlight the 
need for delegation and decentralization in decision making, which is 

12 Philippe Nonet and Philip Selznick, Toward Responsive Law: Law and Society 
in Transition 2nd printing (New Brunswick, New Jersey: Transaction Publishers, 
2005), 66.
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related to efforts to find the right balance between centralization and 
decentralization, especially in institutions with a larger organizational 
size.13 The arrangement of  organizations and procedures is also 
part of  the accountability of  the judiciary to balance the level of  
autonomy granted by the one roof  system. In that sense, quality 
management principles offer accountability arrangements to balance 
the autonomy of  the judiciary.

The autonomy and flexibility of  the one roof  system provides an 
opportunity for the quality management approach to solve some of  
its problems. The problems related to the centralized organizational 
approach can be solved by providing more autonomy to individual 
courts in decision making related to court management, which may 
have a further positive impact by shifting part of  the workload from the 
Supreme Court to those courts. Langbroek also argues that increased 
autonomy is beneficial to improve the quality of  services for the 
public, in the sense of  giving them responsibility for organizational 
development.14 Some of  the responsibilities that can be shared with 
the local courts are including supervision, management of  court 
personnel, and court infrastructures. While the Supreme Court 
provides strategic directions and standards, the local courts can make 
decisions with regard to the need of  personnel and other supports 
needed. However the Supreme Court needs to extend its control and 
supervision, to assess court performance.  The approach of  providing 
autonomy to the individual courts, from the quality management 
perspective, can benefit the courts in two ways. It enables them to 
better adapt to the needs of  society and the context, to promote 
accountability in individual courts, and can also assist in releasing 
tension between the national administrator (the Supreme Court) and 
the individual courts. 

However, delegating some of  the responsibility from the national 
administrator to the local court requires strong supervision and 
control from the Supreme Court as the national administrator. The 
decentralizing approach has the advantage to bring the decision 

13 Pugh and Hickson, 1989, 16–21.
14 Langbroek, 2001, 4.
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making closer to context, but has the risk that decision can be taken 
based on the interest of  the individual or unit without concern for 
the organization as a whole.15 In relation to this issue, the other 
contribution of  the quality management approach to the one roof  
system is to offer solutions for improving budget accountability 
and efficiency, particularly in planning and budgeting. The lack 
of  objective performance indicators that can be tied to the budget 
has created difficulties for assessing the influence of  the level of  
budget on the performance of  the judiciary. This is a problem of  
internal accountability that, if  not carefully addressed, may not 
only influence performance but also add to the risk of  arbitrary 
decision making within the judiciary. Efficiency mechanisms may 
be one form of  internal accountability of  the judicial organization, 
operating to balance the level of  autonomy in the one roof  system. 
A well-developed internal accountability mechanism will, in the end, 
positively contribute to the performance of  judges and individual 
courts. 

The development of  judicial governance that promotes efficiency 
requires the availability of  reliable and accessible data as well as a 
media for effective and efficient data communication.16 As elaborated 
in Section 4.1.2, the lack of  data and evidence in the exercising of  
judicial administrative authority within the one roof  system has 
caused problems. Not only does it create arbitrariness in decision 
making, but it also increases the risk of  political negotiation. The 
development of  data collecting and most importantly data analysis 
unit within the organization that connected with the decision 
making process is significantly important. Therefore, in the end, the 
development of  better internal accountability mechanisms in the one 
roof  system will promote better performance as well as strengthening 
the independence of  the judiciary. Evidence-based policymaking, as 
one of  the main characteristics of  quality management, will prevent 
abuse and pressure influencing the administration process as well as 

15 Pugh and Hickson, 1989, 165, 167.
16 Jimly Asshiddiqie, Penguatan Sistem Pemerintahan dan Peradilan, (Jakarta: Sinar 

Graifika, 2015), 124.
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arbitrary decision making that can influence internal and individual 
independence.

Based on the above elaboration, it is undeniable that management 
has been a staggering challenge for the Supreme Court in Indonesia 
in conducting its function as a national administrator. This issue is not 
unique to the judiciary, but also represents general problems faced 
by public institutions in Indonesia. These underlying management 
problems have contributed to partial failure in the implementation 
of  the one roof  system. In a country where quality management 
principles have been accepted as the values and ethos of  public 
institutions, and part of  their day-to-day functions, the challenges 
may not be as staggering as those experienced by developing 
countries such as Indonesia. Some of  the factors mentioned that 
might limit the effective implementation of  quality management are 
the management perspective, organizational barriers, ambiguous 
statutes, and the turbulent political environment.17 These are the 
factors found in Indonesia that influence the performance of  the 
judiciary in implementing the one roof  system and the judicial 
organization in general. 

Concerning the Judicial Commission, the historical overview of  
the legal framework and the discussions surrounding its establishment 
shows that the Judicial Commission was introduced as a response 
to the increased power of  the Supreme Court reflected in the one 
roof  system, and was aimed at strengthening the accountability 
of  the judiciary. However, the commission faced several problems 
including the problem of  institutional design, different interpretation 
of  legal framework and poor communication with the judiciary. 
Various recommendations on how to strengthen the role of  Judicial 
Commission have emerged in the debates, including by transferring 
the court administration power from the Supreme Court to the 
Judicial Commission. This is a popular approach that has been 
followed in many judiciaries around the world to improve judicial 
independence and at the same time improving the management of  

17 Beckford, 1998, 29, 33; Wilson and Durant, 1994, 143.
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the court.18 But just like many other forms of  Judicial Councils or 
Judicial Commission in the world, including the one in Indonesia, 
each of  them faced different challenges. Hammergren mentioned 
that council’s success depends on the factors such as understanding 
of  the problems to be resolved, the selection of  appropriate solutions, 
and skill in implementing change.19 A thorough study needs to be 
conducted to further understand what has happened, including the 
positive and negative roles that the Judicial Commission has played in 
the past, and what might be the role of  the commission in the future.

The overview of  the one roof  system, from the perspective of  
judicial independence and quality management, shows that the 
application of  these two principles can positively contribute to 
the realization of  the objectives of  the one roof  system. However, 
considering the contextual issues faced by the Indonesian judiciary, 
the success rate for the introduction of  a one roof  system in other 
judicial systems may be different. The next section discusses the 
preconditions for implementation of  the one roof  system, centering 
on reflections on the implementation of  the system in Indonesia. 
This process needs to be thoroughly examined through further 
research and contextualization on how it has been operationalized 
and implemented in different systems.

N
5.3  Preconditions for Introduction of the One Roof  

System in other Judicial System 

The analysis of  the implementation of  the one roof  system in 
Indonesia identified some achievements and problems. This leaves 
us wondering about the prospects for the future of  the one roof  
system. The next paragraphs offer open recommendations on the 

18 Thomas Carothers, “Foreword,” in Do Judicial Councils Further Judicial 
Reform? Lesson from Latin America, Linn Hammergreen, Carnegie Endowment, June 
2002.

19 Hammergren, 2002, 35.
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preconditions for successful introduction of  a one roof  system. 
Identification of  the preconditions for introduction of  such as system 
is based on reflection on the success and failure of  the implementation 
of  the system in Indonesia. This reflection, however, must be informed 
by careful consideration in attempting to distinguish between the 
system and practical problems. The identified preconditions are not 
intended as a blanket recommendation. They should be thoroughly 
studied through further research to compare and contextualize them 
for different legal systems.

The first factor in the successful introduction of  a one roof  system 
will depend ultimately on an understanding of  contextual issues. 
As a model of  judicial governance, the one roof  system has been 
introduced in Indonesia as an answer based on the historical problems 
and contextual issues particular to Indonesia. The one roof  system 
appears to have helped increase institutional independence and has 
provided more room for the participation of  judges in designing and 
directing judicial organization. However, as with any other model of  
judicial governance, the introduction of  the one roof  system itself  is 
not a guarantee that problems will be solved. The implementation 
of  the system requires adjustment and improvement depending on 
the context. Therefore, introduction of  a one roof  system as a model 
of  judicial governance requires an understanding of  the contextual 
problems that need to be solved in each specific judicial system. The 
judicial council in many countries, for example, may come in different 
forms, sizes, composition, and functions, depending on the problems 
and context unique to each country. A model of  governance such as 
the one roof  system can also be developed with different approaches 
and methods of  organizational arrangement. The greater level of  
autonomy in judicial administration as the original characteristic 
of  the one roof  system provides an opportunity to develop different 
organizational arrangements within the judiciary that are contextual 
and address the problems in each specific setting.

The second factor is the requirement for a clear statement 
of  the objectives and organizational arrangements in the legal 
framework. With regards to the idea of  quality control, quality can 
only be achieved if  there is enough control over goals, planning, and 
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implementation to ensure the quality of  performance, although the 
definition of  an organization’s goals, designs, and resources depend 
greatly on political processes and constitutional arrangements.20 By 
understanding the problems, it is expected that the introduction of  
the one roof  system will be preceded by the articulation of  clear 
objectives in the legal framework. This, in turn, will form a strong 
basis for the development of  the implementing law and policy. The 
independence of  the judiciary as the main objective of  the one roof  
system can be interpreted as part of  a broader focus on organizational 
strengthening. Reflecting on the case of  Indonesia, to release the 
tensions of  the strong institutional independence of  the one roof  
system, a balance of  internal accountability needs to be achieved 
by means of  clearly expressed principles of  judicial organization, 
such as the quality management principle, in the legal framework. 
Moreover, with the authority to administer the court’s personnel and 
budget, the judiciary has expanded power to regulate the judicial 
organization. Such power needs to be further elaborated in the legal 
framework to define its scope and limits, and responsible mechanisms 
to anticipate the risk of  arbitrariness within the judicial organization.

The third factor is related to the management perspective. This 
does not simply refer to an attitude but to the whole management 
ethos, as it influences quality.21 The one roof  system places both the 
technical legal power and managerial power in the hands of  the 
judiciary. It requires capacity as well as strategies to deal with both 
of  these functions, together with an understanding of  the potential 
tensions and overlap in the implementation of  these two principles. 
Creation of  this forum for judges to deal with matters of  judicial 
organization can be seen either as a benefit, or as triggering the risk 
of  attracting resources away from the law world toward the world of  
management. Further research on the dual role of  judge–manager 
may greatly contribute to identifying the benefits and challenges 
of  the shifting role of  judges, as well as how this should be dealt 
with in modern judicial organizations. Further, accumulation of  

20 Kaboolian, 2000, 137; Christensen et al., 2007, 11.
21 Beckford, 1998, 29.
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both legal technical and managerial power in the judiciary requires 
strong internal accountability in the judicial organization. Legal 
accountability in the judiciary in relation to the role and function 
of  judges and courts in deciding legal cases needs to be combined 
with managerial accountability, which focuses on individuals and the 
organization.22 All of  these require a strong management perspective 
to be institutionalized in the judiciary. 

The forth factor is a stable political environment that respects 
the principle of  independence of  the judiciary. This is unlikely to be 
a substantial issue in a more developed country, but is certainly a big 
problem in some developing countries where respect for the rule of  
law remains critical. Indonesia is an interesting case study for how 
the transition of  a judicial organization to a new system takes place. 
While the system was introduced to solve some of  the problems 
within the judiciary, the underlying problems within the organization 
such as poor managerial capacity and rampant corruption remain 
challenging. The issue of  quality of  legislation has complicated 
the development of  the judicial organization in Indonesia, which 
creates problems of  unclear direction, inefficiency, overlapping 
authorities, and even conflict, in the implementation of  the system. 
The introduction of  a one roof  system will have a greater chance of  
success if  supported by a clear legal framework for organizational 
arrangements and proper safeguarding mechanisms that can balance 
the autonomy of  the judicial organization. 

Finally, with some of  the most important findings on judicial 
governance in Indonesia and the prospects for the introduction of  
the one roof  system in other judicial systems mapped out in the final 
chapter, this dissertation is coming to an end. It is expected that this 
research may shed light on the idea of  attributing the power of  judicial 
administration to the judiciary itself, while identifying its benefits and 
challenges from the dual perspective of  judicial independence and 
quality management. Hopefully this research will contribute to the 

22 Contini and Mohr, 2008, 63.
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debate and search for solutions to judicial reform in Indonesia, as 
well as to the wider academic discourse on judicial organization. 
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Summary

In 1999, the Indonesian judiciary underwent significant change 
by transferring the authority for judicial administration from the 
government to the Supreme Court, in what is known as the “one roof  
system.” The term one roof  system reflects the integration of  the 
technical judicial authority and court administration authority into 
the judiciary. As a model of  judicial governance, the one roof  system 
is considered rare among prevailing systems around the world. The 
idea of  distancing courts from managerial issues by establishing a 
judicial council has been accepted as the solution in many countries 
around the world. However, it is clearly just the opposite in the 
Indonesian system, which has chosen to give the managerial function 
to the judiciary itself, more specifically, to the Supreme Court. 

The reason why Indonesia chose to adopt such a system cannot be 
separated from the historical background of  the Indonesian judiciary, 
which was marked by the problem of  political marginalization by 
oppressive regimes. The political marginalization of  the judiciary 
was carried out by the government via the abuse of  the power of  
court administration to control judges and the judiciary by limiting 
court funding and judge salaries, and by exploiting the career system 
of  transfer and promotion to ensure submission of  the judiciary to 
the power of  the executive. 

The original idea of  the Indonesian one roof  system, as reflected 
in the history of  its establishment and in the legal framework, was 
to realize the independence of  the judiciary by safeguarding it from 
external intervention, particularly from the government. However, 
17 years after its enactment there has still been no comprehensive 
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review or evaluation of  how the one roof  system is implemented. 
Therefore this research aims to investigate two issues:

1. The goal of  the introduction of  the one roof  system was to 
strengthen the independence of  the judiciary, primarily the 
independence of  the judiciary vis-à-vis the government. The 
research questions are: Did it achieve this goal? What effects did 
it have?

2. The governance of  a judiciary aims to strike a balance between 
the rule of  law and managerial standards. The research questions 
are: Did the implementation of  the one roof  system succeed 
in striking that balance? If  not, in what way is there room for 
improvement?

The foundation for the evaluation is informed by the doctrinal 
method and empirical method. Interviews have been conducted 
to 33 informants including Supreme Court leaderships, justices, 
judges, high-ranking managers, court staffs and other stakeholders 
from external judiciary such as the Judicial Commission, civil society 
organizations and academics. Informed by the review of  legal 
framework and literature, backed up by interview, the research is 
dealt with the subject matters from various perspectives including 
history, law, politics, management, and how it all interacts in practice. 

Research on judicial organization, such as the one roof  system, 
addresses two doctrines: the rule of  law doctrine and the management 
doctrine. As an organization, the judiciary is bound to the principles 
of  the rule of  law, particularly the principle of  independence as the 
guarantee, as stated in constitutions and legislation. However, it is also 
influenced by management principles. While the objective of  the one 
roof  system is to realize independence of  the judiciary, the influence 
of  management principles on the principle of  independence of  the 
judiciary—and vice versa—is one of  the most important aspects of  
this research. 

There are various studies that identified elements and concepts 
of  judicial independence. To summarize, from the perspective of  
judicial independence, the judiciary can be viewed from four basic 
types: 1) individual independence or independence of  judges in 
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judicial decision making; 2) internal independence or independence 
of  judges from their superior or colleagues; 3) institutional 
independence or independence of  the judiciary as a whole from 
the intrusion of  another state’s branches; and 4) extra institutional 
independence or independence from external state parties.  In the 
context of  judicial governance, the principle of  independence of  the 
judiciary is a primary concern for the arrangement of  the judicial 
administration and organization. The objective of  achieving an 
independent judiciary requires certain arrangements for the selection 
and career of  judges, tenure and removal, budgeting and planning, 
supervision, and disciplinary mechanisms. These arrangements are 
connected to the models of  responsibility arrangement and checks 
and balances between the judiciary and the executive and legislative 
powers. Different governance arrangements will result in different 
consequences regarding the level of  independence and the power of  
the judiciary. 

Besides looking at the judiciary from the rule of  law perspective, 
this research also look at the one roof  system from the quality 
management perspective. With its roots in the private sector, the 
quality approach has become a major part of  the modernization of  
public sector organizations, as part of  the New Public Management 
(NPM) movement. Quality management has traditionally been 
associated with private organizations and is dominated by a focus 
on efficiency and output. Although quality movements are now 
widespread in public organizations in many countries, there is debate 
about the limitations of  quality approaches when applied to public 
organizations, including in the judiciary. The critics in general argue 
that quality management applied to public organizations needs to 
also acknowledge the external factors such as politics, which have 
substantial influence on public organizations. Furthermore, the 
quality in public organization such as the judiciary is determined not 
only by internal organization factors, but also from other factors such 
laws, political environment, clarity of  goals. The understanding of  
various challenges in implementing quality management is important, 
particularly in a country with an unstable government and political 
environment, such as Indonesia.
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The issue of  tension between quality management and how it 
affects the functions of  judges and the internal functioning of  court 
organizations cannot be separated from the relationship between the 
judiciary and the central court administrator. In the case of  one roof  
system, an evaluation framework has been developed based on the 
objectives of  the one roof  system and how they have been addressed, 
through different aspects of  the governance arrangements under 
the one roof  system. There are four aspects under the evaluation 
framework namely: the administration of  judges, the administration 
of  budgets, other organizational arrangements, and the context.

The idea for the one roof  system can be traced back since the 
early years of  independence. Historically, the Indonesian judiciary has 
been plagued with fundamental problems of  judicial independence, 
caused by many years of  government intervention under different 
regimes. Indonesia inherited the Dutch colonial legacy, in which the 
judicial organizational structure was diverse and characterized by 
divisions between the judicial organization for Europeans and native 
Indonesians. But since the early years of  independence in 1945, 
the spirit of  nationalism was strong and there were great efforts to 
promulgate the national law throughout Indonesia, including by the 
simplification and unification of  court organization. Beside that, there 
were also indications that the government intended to strengthen 
its power, including by taking control of  the judiciary. Beginning in 
1959, in the so-called Guided Democracy period, the government’s 
intention to abolish the separation of  powers and co-opt the 
judiciary was realized. The role of  judges, according to the statutory 
wording, was as an “instrument of  revolution,” which meant that a 
judge was an extension of  the state’s interest in fulfilling the goals 
of  the revolution. The Guided Democracy was torn down in 1966, 
which marked the beginning of  the New Order. As in many other 
countries, the Indonesian judiciary was subject to a dual system of  
court administration. However, in its implementation the system was 
used by the New Order government to legitimize its intervention in 
judicial matters. The intervention of  the government in the judiciary 
was conducted through both budget policy and personnel policy. 
Not only were the salaries and allowances received by judges low 
in relation to their responsibility; the minimum operational budgets 
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for the courts made them unable to operate with sufficient facilities. 
Moreover the transfer and promotion system has been used to give 
pressure to judges to decide cases in favour to the government’s 
interest. 

The political marginalization of  the judiciary triggered a group 
of  judges to advocate a concept for judicial organization, which 
incorporated arrangements for the institutional independence of  a 
judicial organization led and managed by the Supreme Court. This 
first proposal as the embryo of  the one roof  system can be traced 
back to 1956. The judge’s, struggle, including through the IKAHI 
(Indonesian Judges Association), to promote the idea of  one roof  
system was continued during the New Order Government. But 
under the New Order era, a compromise strategy adopted by the 
Supreme Court, which led the judiciary to enter a status quo under 
the New Order regime. 

The 1998 Reformation turned the tables. Growing dissatisfaction 
with Soeharto’s authoritarianism had led to strong demands to 
disarm governmental power. After a long struggle, the judiciary 
gained momentum to separate from the government and introduce 
the one roof  system. The establishment of  the one roof  system began 
with the enactment of  the Decree of  the People’s Consultative Assembly No. 
X/MPR/1998, which became the foundation for constitutional and 
legal reform in Indonesia. In 1999, the one roof  system was formally 
introduced through the Law No. 35/1999 on the Amendment of  Law 
No. 14/1970 on the Judicial Power. The law regulated the transfer of  
judicial administration power from the hands of  the government to 
the Supreme Court. According to the law: “… the judiciary is an 
independent power and hence to realize the independent judiciary 
and free from the power of  the Government it is deemed necessary 
to carry out a firm separation between the judicial functions from the 
executive.” 

Next to the transfer of  authority for court administration from 
the government to the Supreme Court, the other important aspect 
of  reform to the judiciary was the introduction of  the Judicial 
Commission. The establishment of  the commission was a response 
to the increased power of  the Supreme Court reflected in the one 
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roof  system, and was aimed at strengthening the accountability of  
the judiciary. The Judicial Commission was introduced by the Third 
Amendment of  the 1945 Constitution, which stipulated that the 
commission should be independent and given the authority to select 
justices of  the Supreme Court; and to maintain and enforce the 
honor, dignity, and conduct of  judges. The Commission is comprised 
of  seven commissioners with the primary tasks to conduct supervision 
of  judges.

After the transfer process of  judicial administration authority to 
the Supreme Court, the court’s organization, which was previously 
simple, became much more complex. The Supreme Court 
expanded the Secretariat to take up the additional functions of  court 
administration including the function of  planning and budgeting, 
supervision, training and education covering all courts of  first instance 
and appeal. During the transformation of  organization following 
the introduction of  the one roof  system, the leadership’s structure 
also changed and was expanded to accommodate the organizational 
changes by establishing the deputy chief  justice for judicial affairs 
and non-judicial affairs. Under the coordination of  the deputy chief  
justice for non-judicial affairs, the roles of  deputy chief  justices for 
development and supervision were also formed.

Based on the understanding of  the historical and political context, 
as well as the objective of  the one roof  system, the research has 
investigated the implementation of  the one roof  system. Conclusions 
on the realization of  the objectives of  the one roof  system from the 
preceding analysis are mixed. The findings suggest that threats to the 
institutional independence of  the judiciary by the government in the 
area of  court administration have been significantly reduced since 
the introduction of  the one roof  system. Since the introduction of  the 
one roof  system, governmental intervention in court administration 
(particularly with respect to judges’ administration, finance and 
resource management, and organization) has declined substantially. 
Important opportunities have also arisen from the greater autonomy 
provided by the one roof  system. The one roof  system provides the 
opportunity for the Supreme Court to determine the organizational 
design of  the judiciary at some level.
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In the area of  budgeting and resources, the executive has 
focused more on the availability of  data and setting of  priorities in 
determining the judiciary’s budget. There is no evidence to indicate 
that budgetary policy is used by the government as a means to 
marginalize the judiciary and create dependency of  the judiciary 
on the government, as implied in the practice prior to the one roof  
system. Further, the quite substantial additional budgetary allocations 
to the judiciary, compared with those before the one roof  system, 
indicate a shift toward the government viewing the judiciary as an 
important priority in legal development. The one roof  system also 
provides the opportunity for judges to play a more important role in 
policymaking, planning, and the budgetary process for the benefit of  
court organization.

Apart from these positive developments and opportunities, 
and the stronger guarantee of  institutional independence from 
government intervention, the introduction of  the one roof  system has 
influenced the internal and personal independence of  the judiciary. 
Findings suggest that the transfer of  court administration from the 
government to the Supreme Court has not eliminated influences 
on internal independence from the government or from within the 
judiciary. This is particularly true for the implementation of  the 
transfer and promotion system of  judges. The dependency of  judges 
has shifted from the government to the Supreme Court. Although 
the law has provided a forum for the changing status of  judges from 
civil servants, in practice, the career system of  judges still adopts 
civil servant processes, implying a civil service culture within the 
judiciary that continues to influence the judicial management system. 
The hierarchical conditions derived from this culture continue to 
influence decision making regarding judicial careers and provide a 
source of  power for the small group of  judges who serve as court 
leaders. This centralization of  power may eventually lead to possible 
infringements of  the internal and core independence of  judges from 
within the judiciary itself. 

The centralized design of  the organization has created a 
massive workload and added significant administrative burdens for 
the Supreme Court. The Supreme Court as the highest court of  
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the land but comprised of  justices who also play a significant role 
as managers, has had its judicial resources taken away from its core 
function of  decision making and conflict resolution. Its judges are thus 
shifting away from the intellectual world of  the law into the realm of  
management, tempted by the levers of  power, influence, and status. 
Moreover, the centralized design also affects the performance of  
judicial supervision. The centralized supervision approach presents 
significant challenges for a large organization. 

Further, viewed from the perspective of  checks and balances, 
this system changes the landscape of  the relationships between 
the executive, the legislature, and the judiciary. The institutional 
alienation as a result of  greater autonomy of  the judiciary from 
the government and parliament has resulted in a disconnect in the 
legislative and policymaking process. The institutional isolation not 
only undermines the quality of  legislation related to the judicial 
organization, but can hinder the judiciary from effectively advocating 
for its resources and budget. From the government side, isolation also 
has an effect on the absence of  information and knowledge within 
the government, which results in a lack of  updated knowledge to 
respond to the needs and dynamics of  the judiciary.

The evaluation of  the one roof  system as elaborated in the 
above paragraphs suggests that the system has succeeded in partially 
realizing its goal to liberate the judiciary from governmental influences 
that might jeopardize its institutional independence. Moreover the 
evaluation also reveals that there are tensions and relations between 
the principles of  independence and quality management dominating 
the discourses around the practice of  the one roof  system. The 
quality management approach can be used to solve some of  the 
problems, however, the application of  quality management in a 
judicial organization is limited by the quality of  the legal framework 
in the arrangements for the fundamentals of  the organization. In 
a large organization like the Indonesian judiciary, with its diverse 
geographical and contextual challenges, change can be difficult to 
control. These weaknesses need to be addressed as a precondition for 
effective implementation of  a quality management approach. 
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The problems faced by the judiciary as a consequence of  the 
quality of  legislation arise in different contexts, including in the 
organizational arrangements for the judiciary. The legal framework 
of  the one roof  system provides a greater degree of  autonomy for 
the judiciary to manage its organizational affairs. Although the 
government and experts had already identified some risks to the 
autonomy of  the judiciary prior to the establishment of  the one roof  
system, the legal framework regulates only the most basic elements 
needed for the organizational arrangement of  the one roof  system. 
The focus of  the lawmakers was more on liberating the judiciary 
from the government; they overlooked the organizational and 
managerial consequences of  the introduction of  the one roof  system. 
Within the context of  the introduction of  one roof  system, the 
principle of  judicial independence has been strengthened both in the 
Constitution and the legal framework. However, the Constitution and 
the existing legal framework did not properly introduce principles of  
judicial organization that are necessary to provide guidance for the 
organizational and procedural design of  the judiciary.

From the perspective of  quality management, the general 
arrangement of  the judicial organization and the delegation of  
organizational arrangements to the Supreme Court can also be 
seen as an advantage. The legal framework arrangements, despite 
lacking an organizational and management perspective, provide 
space for the judiciary, as embodied in the Supreme Court, to design 
the organization and define its own procedures. The nature of  the 
autonomy created under the one roof  system provides the authority 
for the judiciary to govern its organization by creating rules and 
procedures. This greater degree of  autonomy, however, also produces 
a greater demand for organizational accountability for the system. 

The problems related to the centralized organizational approach 
can be solved by providing more autonomy to individual courts in 
decision making related to court management, which may have a 
further positive impact by shifting part of  the workload from the 
Supreme Court to those courts. However, delegating some of  the 
responsibility from the national administrator to the local court 
requires strong supervision and control from the Supreme Court 
as the national administrator. The decentralizing approach has the 
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advantage to bring the decision making closer to context, but has the 
risk that decision can be taken based on the interest of  the individual 
or unit without concern for the organization as a whole. In relation 
to this issue, the other contribution of  the quality management 
approach to the one roof  system is to offer solutions for improving 
budget accountability and efficiency, particularly in planning and 
budgeting. Next to that, the development of  data collecting and 
most importantly data analysis unit within the organization that 
connected with the decision making process is significantly important. 
Evidence-based policymaking, as one of  the main characteristics of  
quality management, will prevent abuse and pressure influencing the 
administration process as well as arbitrary decision making that can 
influence internal and individual independence.

Besides the contextual issues faced by the Indonesian judiciary, the 
success rate for the introduction of  the one roof  system in other judicial 
systems may be different. In a country where quality management 
principles have been accepted as the values and ethos of  public 
institutions, and part of  their day-to-day functions, the challenges may 
not be as staggering as those experienced by Indonesia. A model of  
governance such as the one roof  system can also be developed with 
different approaches and methods of  organizational arrangement. 
The greater level of  autonomy in judicial administration as the original 
character of  the one roof  system provides an opportunity to develop 
different organizational arrangements within the judiciary that are 
contextual and address the problems in each specific setting. 

Reflecting on the case of  Indonesia, to release the tensions of  the 
strong institutional independence of  the one roof  system, a balance 
of  internal accountability needs to be achieved using clearly expressed 
principles of  judicial organization, such as the quality management 
principle, in the legal framework. Creation of  this forum for judges to 
deal with matters of  the judicial organization can be seen either as a 
benefit or as triggering the risk of  attracting resources away from the 
law world toward the world of  management. Further research on the 
dual role of  a judge–manager may greatly contribute to identifying 
the benefits and challenges of  the shifting role of  judges, as well as 
how this should be dealt with in modern judicial organizations. 
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Commission No. 047/KMA/SKB/IV/2009 and No. 02/SKB/P.KY/
IV/2009 on the Guideline of  the Enforcement of  Code of  Ethics and Code 
of  Conduct of  Judges.

Chief  Justice Decree No. 9/2004 on the Amendment of  the Chief  Justice Decree 
on the Organization and Procedures of  the Registry of  the High Court and 
District Court.

Chief  Justice Decree No. 18/2006 on the Organization and Procedures of  the 
Registry of  the Supreme Court.

Chief  Justice Decree No. 203/KMA/SK/XI/2007 on the Establishment of  the 
Reform Working Group at the Supreme Court of  the Republic of  Indonesia

Chief  Justice Decree No. 39/2013 on the Path of  Transfer and Promotion of  
Judges in the Islamic Court.

Chief  Justice Decree No. 139/2015; Chief  Justice Decree No. 48/2017 on the 
Path of  Promotion and Transfer for Judges.

Chief  Justice Decree No. 42/2015 on the Fit and Proper Test for Leadership 
Candidates at the High Court and District Court.

Chief  Justice Decree No. 48/2017 on the Path of  Transfer and Promotion of  
Judges in Four Jurisdictions.

Secretary Decree No. 07/2006 on the Organization and Procedures of  the 
Secretariat of  the Supreme Court.

Court Decisions

Constitutional Court Decision No. 005/PUU-IV/2006

Constitutional Court Decision No. 43/PUU-XIII/2015

Court Decision No. 24/Pid.Pra/2018/PN JKT.SE

Supreme Court Decision No. 11 P/HUM/2014

Supreme Court Decision No. 36 P/HUM/2011

Supreme Court Decision No. 28 P/HUM/2015

Supreme Court Decision No. 25/P/HUM/2017
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International Declarations

The United Nations, Basic Principles on the Independence of  the Judiciary, 
1985.

The European Association of  Judges, Judges' Charter in Europe, 1997. 
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Curriculum Vitae

Dian Rositawati was born on 30 May 1977 in Jepara, Central 
Java, Indonesia where she finished her primary and secondary 
education. In 1995 she enrolled in the Faculty of  Law, University 
of  Indonesia in Jakarta and finished her bachelor degree in 2000. 
In 2007 she obtained a Master of  Arts (MA) in Law, Development 
and Globalization in School of  Oriental and African Studies (SOAS) 
University of  London.

Soon after finishing her law degree in 2000, Dian was asked 
to join the Indonesian Institute for Independent Judiciary (Lembaga 
Kajian dan Avokasi Independensi Peradilan or LeIP). She was among the 
first persons that contribute to the development of  LeIP in the early 
years of  its establishment. She is also the former Director of  LeIP 
and continues to serve as a senior researcher at LeIP until present. 

Working in LeIP has introduced her with the judiciary and a start 
to a long-term interest in the judiciary and judicial reform. Dian was 
involved in the drafting of  the Supreme Court Blueprints in 2001-
2005 that have become the foundation of  judicial reform in Indonesia 
and has played an important role in their implementation efforts 
ever since. She provides assistance to the Supreme Court in various 
reform programs in the area of  judicial training, case management, 
and judicial supervision. 

In addition to teaching courses at the Faculty of  Law University 
of  Indonesia and the Indonesia Jentera School of  Law, she is also 
a Program Director for Indonesia at the WSD Handa Center for 
Human Rights and International Justice at the Stanford University. 
Among her other activities, Dian continues to serve as a member 
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of  the Judicial Reform Working Group at the Supreme Court of  
Republic Indonesia. 

Dian has published various articles and co-author of  published 
reports on the fields of  judicial reform and legal reform in Indonesia. 
Her publications including: A Concept on the Ideal Indonesian 
Judiciary: Creating Unity of  Law and Improving Access to Justice 
(2010), Rule of  Law Reform in Indonesia: Progress & Challenges 
(2013), Strengthening Public Confidence to Court through Promoting 
Consistency of  Law (2015), Interpretations of  Article 156a of  the 
Indonesian Criminal Code on Blasphemy and Religious Defamation: 
A legal and Human Rights Analysis (2018). This book is a result of  
her PhD research at the Tilburg Law School, the Netherlands. 
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IN INDONESIA

Judicial Independence under the One Roof System
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THE ONE ROOF SYSTEM, a judicial governance model in Indonesia, where 
the Supreme Court holds the technical judicial authority and court 
administration authority, is considered rare among prevailing systems around 
the world. The idea of  distancing courts from managerial issues by 
establishing a judicial council has been accepted as the solution in many 
countries around the world. However, it is clearly just the opposite in the 
Indonesian system, which has chosen to give the managerial function to the 
Supreme Court. Progress has been made since its implementation, but 
significant problems remain. This research aims to understand whether the 
one roof  system has achieved its goal and what are the effects to the judiciary. 
It also presents the dilemmas around judicial governance to balance the 
principle of  management and judicial independence.

Historical overview to trace back the idea of  the one roof  system since 
1956, and interviews have been conducted to justices, judges, and 
high-ranking managers. The findings suggest that threats to the institutional 
independence of  the judiciary by the government have been significantly 
reduced. However the centralization of  power may eventually lead to 
possible infringements of  the internal and core independence of  judges from 
within the judiciary itself. Further, this system changes the landscape of  the 
relationships between the executive, the legislature, and the judiciary. The 
institutional alienation as a result of  greater autonomy of  the judiciary from 
the government and parliament has resulted in a disconnect in the legislative 
and policymaking process. 

The evaluation also reveals that the quality management approach can be 
used to solve the problems of  internal accountability of  the one roof  system, 
however, the application of  quality management is limited by the quality of  the 
legal framework in the arrangements for the fundamentals of  the organization. 
In a large organization like the Indonesian judiciary, with its diverse 
geographical and contextual challenges, change can be difficult to control. 

D I A N  R O S I TA W AT I  is a researcher, and concentrates on issues related judicial 
reform and legal reform for the past nineteen years. This book is a result of  her 
PhD research at the Tilburg Law School, the Netherlands.
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