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12 Judicial Review of Administrative

Action: Impact of the Choice between

One Peak and Multiple Peak Models on

Legal Certainty

Jurgen Goossens

12.1 Introduction

The organization of court systems and division of jurisdiction regarding judicial review of
administrative action is by no means uniform. In some countries, administrative courts and
tribunals coexist with ordinary courts. In other countries, general courts resolve adminis-
trative law disputes, while specialized administrative chambers could be established within
these general courts. Moreover, a division of jurisdiction between ordinary and administra-
tive courts could entail complementary and overlapping jurisdiction. The structure of court
systems and the division of jurisdiction undeniably have an impact on judicial efficiency and
legal certainty. A patchwork of courts and tribunals with a complex division of jurisdiction
could require multiple lawsuits to obtain full legal redress, significantly delay the processing
of cases, lead to conflicts of jurisdiction and jeopardize the uniformity of case law.

In this contribution, the notions ‘one peak model’ and ‘multiple peak model’ will be
introduced as explanatory concepts to conduct a comparative analysis of court systems
and their impact on legal certainty.1 In a one peak model, administrative and civil law
disputes are exclusively allocated within an integrated court system with a higher court
supervising the uniform application of the law by lower courts. A multiple peak model is
characterized by the coexistence of administrative and ordinary courts, without a com-
mon higher court supervising the uniform application of the law between the distinct
jurisdictional orders.

The French separate administrative court system can be considered as one of the most
successful legal transplants ever. Currently, 16 of the 28 EU Member States have a multiple
peak model with an autonomous highest administrative court, distinct from other highest
courts. Common law systems, such as the United Kingdom, Ireland and the United States,
however, are traditionally characterized by ordinary judges and a one peak model.

1 See Bart Jan van Ettekoven, ‘One peak or twin peaks?’ Het regeerakkoord en de toekomst van de bestuurs-
rechtspraak, Nederlands Juristenblad [NJB] 596-603 (2013).
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This chapter provides a brief comparative overview of the administrative justice sys-
tems in Belgium, France and the Netherlands. The administrative justice systems of these
countries have similar origin and have influenced each other. They also have undergone
various evolutions over time. Therefore, it is interesting to analyze how they have evolved
and gradually have become judicial systems with distinct characteristics. It should be
pointed out that a comparative analysis enables countries to learn from the successes
and failures of each other’s policy decisions. These case studies will unveil fundamental
questions regarding the design of administrative justice systems and will demonstrate, in
particular, the importance for countries with a multiple peak model of a transparent
division of jurisdiction, mechanisms to resolve conflicts of jurisdiction and guarantees
for uniform case law.

Finally, this contribution analyzes the case law of the European Court of Human
Rights (ECtHR) with respect to violations of the right to a fair trial and in particular
the principle of legal certainty enshrined in Article 6 § 1 of the European Convention
on Human Rights (ECHR) due to the existence of divergent judgments in dualistic court
systems.

12.2 One Peak and Multiple Peak Models

12.2.1 Conceptualization

It is a challenging task to classify distinct systems of judicial review of administrative
action. Although judicial systems are always adapted to a particular society, historical
evolutions and institutional structure, one could make a basic distinction between one
peak and multiple peak models. In a one peak model, administrative and civil law dis-
putes are exclusively allocated to an integrated court system with a higher court super-
vising the uniform application of the law. Consequently, the judiciary holds monopoly on
adjudication of disputes, irrespective of the status of the litigants (i.e. public or private
actors) or the matter of the dispute. The establishment of such a system could be regarded
as an application of the principle of checks and balances. It demonstrates trust in the
judiciary and the choice to resolve disputes in which the government is involved on the
same footing as purely private law disputes between private actors.2

A multiple peak model has a court system with a distinction between administrative
and ordinary courts without a common higher court supervising the uniform application
of the law by the lower courts. Certain disputes, mainly those in which administrative
authorities are involved, are allocated to judicial bodies established outside the ordinary
court system and a highest administrative court supervises the uniform application of the

2 Cathy Berx, Rechtsbescherming Van De Burger Tegen De Overheid, Antwerp, Intersentia, pp. 72-74 (2000).
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law. There is usually a body or procedure to resolve conflicts of jurisdiction between the
administrative and ordinary courts.

Traditionally, the French model of a separate administrative justice system originated
from a distrust towards the ordinary courts of the judiciary.3 It was prompted by a rigid
conception of the separation of powers,4 according to which ordinary courts cannot be
granted jurisdictional control over the action of the executive branch. Many countries
adopted this widespread French legal transplant for various reasons. Such reasons could
be a rigid concept of the separation of power or, for instance, efficiency or expertise
within administrative justice systems.

In legal doctrine, a twin or multiple peak model corresponds to the notion of ‘(jur-
isdictional) dualism’ or of ‘(jurisdictional) pluralism’, while a one peak model is referred
to as ‘(jurisdictional) monism’. Instead of jurisdictional monism and dualism, I suggest to
use the one peak model and twin or multiple peak model in order to avoid confusion with
the concept of monism and dualism which explains the relationship between national
and international law.5

Distinct systems of administrative justice can be situated on the following continuum:

3 Constitutional Court 23 February 1987, Revue de Droit Public [RDP] 1341, 1352 (1987), note Gaudemet.
4 Constitutional Court 23 January 1987, Jurisprudence, D., 117, 119 (1988), note Luchaire.
5 Joseph Gabriel Starke, ‘Monism and Dualism in the Theory of International Law’, 17 British Year Book of

International Law 66-81 (1936).
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A twin or multiple peak model with a rather strict division of jurisdiction corresponds to
the traditional French dogmatic dualistic order stemming from the principle of sépara-
tion des authorités, while a one peak model on the other side of the continuum can for
instance be found in the United States and the United Kingdom. In between these two
sides of the continuum, one can, for example, situate Belgium and the Netherlands with
complementary and/or overlapping jurisdiction of ordinary and administrative courts
regarding judicial review of administrative action. It should be noted that the theoretical
conceptualization of one and multiple peak models does not provide information on the
possible existence of a constitutional court, namely a sui generis court which performs
specific tasks regarding constitutional review. It does not provide information on the
existence and positioning of other (lower) administrative courts either.

12.2.2 EU Member States: Diffusion of the French Model

In the EU, a majority of the Member States (16 of 28) are characterized by a multiple peak
model with an autonomous highest administrative court, distinct from other highest
courts.6 Although 12 of the 28 Member States are characterized by a one peak model,
six of these countries with a unified highest court have a specialized administrative cham-
ber within their supreme court.7 Consequently, only six of the 28 Member States have a
highest court that rules on civil, penal, social and administrative law cases.8 Hence, one
cannot deny that the French model of a distinct administrative justice system has a sub-
stantial influence on the EU Member States.9

The distinction between an administrative and ordinary court system originates from
the distinction between public and private law and at the same time reinvigorates the
latter distinction.10 According to Truchet, jurisdictional dualism has indeed been a source
of legal dualism and thus a separate body of administrative law.11 The separate system of

6 Austria, Belgium, Bulgaria, Croatia, Czech Republic, Finland, France, Germany, Greece, Italy, Lithuania,
Luxembourg, Netherlands, Poland, Portugal and Sweden. See Yann Aguila, La justice administrative, un
modèle majoritaire en Europe. Le mythe de l’exception française à l’épreuve des faits, Actualité Juridique –
Droit Administratif [AJDA] 290, 290-294 (2007).

7 Estonia, Hungary, Latvia, Romania, Slovakia, and Spain.
8 Denmark, Cyprus, UK, Ireland, Malta and Slovenia.
9 Michel Fromont, La justice administrative en Europe. Convergences, Mélanges René Chapus 197, 199 (1992).
10 Agathe Van Lang (ed.), Le dualisme juridictionnel: limites et mérites IX (2007).
11 Didier Truchet, Plaidoyer pour une cause perdue: la fin du dualisme juridictionnel, in Le dualisme juridic-

tionnel: limites et mérites 199, 202-203 (Agathe Van Lang ed., 2007).
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administrative courts and administrative law in France has been a leading example for
many continental countries.12 The Greek administrative justice system, for instance, is a
prominent example of the French influence.13 The division between public and private
law as well as the establishment of a separate administrative justice system in France have
spread around the globe and have influenced even common law jurisdictions.14 Lord
Diplock notoriously introduced the distinction between ‘public law’ and ‘private law’
rights in the O’Reilly v. Mackman case of the House of Lords.15 Moreover, even the Uni-
ted Kingdom has independent administrative tribunals and an Administrative Court has
been established within the High Court of Justice of England and Wales.16

In conclusion, one could call the French dualist system one of the most successful
legal transplants ever.17 S. Cassese stated that “[l]e droit administrative est l’œuvre de la
France. Mieux encore, c’est un des apports le plus originaux que la France aura donnés à
la civilisation juridique.”18 Dozens of countries, often inspired by the French model, in-
cluding common law countries such as the United Kingdom and Ireland, have estab-
lished special courts with jurisdiction to resolve cases involving administrative author-
ities.19 According to D. Labetoulle, approximately 80 states, in one way or another,
currently have an administrative jurisdictional order.20 As a result, it would be advisable
to no longer talk about the so-called ‘French exception’.21

12 Aurore Gaillet, Le Conseil d’État français: histoire d’une exportation difficile en Europe, Revue Française de
Droit Administratif [RFDA] 793-804 (2013); G. Marcou, Caractères généraux et évolution de la juridiction
administrative en Europe occidentale, RFDA 84-95 (2006), and Une cour administrative suprême: partic-
ularité française ou modèle en expansion?, Pouvoirs 133-154 (2007); Observatoire des mutations institu-
tionnelles et juridiques, La justice administrative en Europe, PUF, 2007; Yann Aguila, La justice adminis-
trative, un modèle majoritaire en Europe. Le mythe de l’exception française à l’épreuve des faits, AJDA 290-
294 (2007).

13 L. Neville Brown & John S. Bell, French Administrative Law 5th ed. 277 (1998). See also K.D. Kerameus &
P. J. Kozyris, Introduction to Greek Law, Deventer, 1988, 37-42.

14 L. Neville Brown & John S. Bell, French Administrative Law 5th ed. 4 (1998).
15 UK House of Lords 25 November 1982, O’Reilly v Mackman [1983] 2 AC 237.
16 Hilaire Barnett, Constitutional & Administrative Law 836-847 (2011); Sir Robert Carnwath, Tribunal Justice

– A New Start, United Kingdom Public Law 48, 50 (2009); Peter Cane, Judicial review in the age of tribunals,
Public Law 479-500 (2009).

17 See on the notion of ‘legal transplant’: A. Watson, Legal Transplants: An Approach to Comparative Law,
University of Georgia Press, 1974.

18 Translation: ‘administrative law is the work of France. Even better, it is one of the most original contribu-
tions that France has given to legal civilization.’ Sabino Cassese,Une des formes de l’Etat nouveau du monde.
Réflexions sur le droit administratif français, AJDA June 1995, special issue Le droit administratif, 167.

19 Didier Truchet, Plaidoyer pour une cause perdue: la fin du dualisme juridictionnel, in Le dualisme juridic-
tionnel: limites et mérites 199, 200 (Agathe Van Lang ed., 2007).

20 Daniel Labetoulle, l’avenir du dualisme juridictionnel: le point de vue d’un juge administratif, in Le dualisme
juridictionnel: limites et mérites 207, 207 (Agathe Van Lang ed., 2007).

21 Franck Moderne, Quelles sont les perspectives d’avenir du dualisme juridictionnel. Rapport de synthèse, in Le
dualisme juridictionnel: limites et mérites 233, 239-240 (Agathe Van Lang ed., 2007).

229

12 Judicial Review of Administrative Action: Impact of the Choice between

One Peak and Multiple Peak Models on Legal Certainty



12.3 Case Studies

12.3.1 Belgium

12.3.1.1 Constitutional Distribution of Powers Regarding Administrative Justice

The judicial system in Belgium has regularly been criticized for its judicial backlog, con-
flicts of jurisdiction and inefficiency. The Belgian judicial system is a patchwork of ordi-
nary and administrative courts with a complex division of jurisdiction, which has regu-
larly sparked intensive debate in legal doctrine. The Belgian Constitution rudimentally
governs the division of jurisdiction between ordinary and administrative courts.22 Arti-
cles 144 and 145 of the Constitution grant the jurisdiction to rule on disputes regarding
‘civil and political rights’ to the judicial branch, that is, the ordinary courts. As a result,
the judiciary principally has jurisdiction to rule on every dispute involving ‘subjective
rights’, namely a civil or political right.23 Articles 144 and 145 of the Constitution express
the trust of the initial Constituent Assembly in the judicial branch and its distrust to-
wards the executive branch acting as an administrator-judge (administration-juge).24

According to Article 144 of the Constitution, disputes concerning ‘civil rights’ (e.g.
property and the status of persons) are exclusively allocated to the ordinary courts of the
judicial branch. Article 145 of the Constitution allocates disputes about ‘political rights’
principally to the ordinary courts. Nonetheless, Article 145 also grants the power to the
legislator to grant jurisdiction regarding disputes on political rights to ‘extra-judicial
courts’, better known as administrative courts. Thus, it allows the legislator to withdraw
this jurisdiction from the ordinary courts. Articles 146 and 161 of the Constitution grant
the legislator the power to establish administrative courts, and Article 160 of the Consti-
tution establishes a highest administrative court, the Council of State.

The notion ‘political rights’ has traditionally been interpreted in a strict way. Origin-
ally, they were limited to the right to vote, the right to be elected and the ‘right’ to pay

22 Jurgen Goossens, Art. 144 Gw., Art. 145 Gw., Art. 146 Gw., Art. 160 Gw., Art. 161 Gw., in Wet en Duiding
Publiek Procesrecht 7-27 (William Timmermans ed., 2014).

23 Hof van Cassatie [Cass.] [Court of Cassation], 21 December 1956, Arr. Cass. 279 (1957) (Trine).
24 André Alen, Scheiding’ of ‘samenwerking’ der machten? 22-23 (1990).
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taxes. In addition, the ordinary courts were traditionally very reticent to review adminis-
trative action. The transition from a night watchman state into a social welfare state,
however, resulted in an increased number of legal relations and disputes between the
regulatory state and its citizens.25 The increase of government action during the inter-
bellum period led to an expansion of conflicts between government and citizens, which
also raised the need for legal protection against the administrative authorities.26 Conse-
quently, administrative courts, most importantly the Council of State in 1946, have been
established and have been granted the jurisdiction to annul and suspend unlawful admin-
istrative acts in order to fill the historical gap in judicial protection against administrative
action.

In addition to the establishment of the Council of State, the federal legislator and more
recently also the legislators of the Regions and Communities through their implied
powers have established specialized administrative courts.27 Traditionally, administrative
courts have been regarded as part of the executive branch, but nowadays administrative
judges are characterized by impartiality and independence similar to the judicial branch.
Unlike France, Belgium does not have a distinction between administrative courts of first
instance and administrative courts of appeal. Nevertheless, the Belgian Council of State
rules on appeals in cassation against decisions of the specialized administrative courts. In
such a case, it operates as an administrative supreme court. In other cases, the Council of
State rules as first and last instance.

Due to the traditionally strict interpretation of the notion of political rights and the
respect for Article 144 of the Constitution which allocates the jurisdiction over civil dis-
putes exclusively to the ordinary courts, a distinction has been created between so-called
‘objective and subjective appeals’. As a result, it is now commonly accepted that ordinary
courts are exclusively competent to rule on disputes in which subjective rights are at
stake, while administrative courts rule on objective appeals for annulment. An objective
appeal solely focuses on the invoked unlawfulness of an administrative act and not on the
subjective rights of the claimant. In another contribution, I have extensively argued that
this distinction is artificial and problematic.28 It regularly leads to legal uncertainty.

The initial distrust of the Constituent Assembly towards the executive branch and its
blind faith in the legislator are also reflected in Article 159 of the Constitution, which
vests the courts with the power to disregard administrative acts and regulations if they are

25 Marnix Van Damme, Elementen van legisprudentie: bedenkingen bij het moderne wetgevingsbedrijf 13-15
(2010).

26 Cyr Cambier, Principes du contentieux administratif 238-252 (1961).
27 Art. 161 of the Constitution requires a federal law to establish administrative courts. However, the Regions

and Communities can establish courts through their implied powers based on Art. 10 of the Bijzondere Wet
tot Hervorming der Instellingen [Special Act on Institutional Reform] of 8 August 1980 (BS 15 August
1980), if it is deemed necessary to execute their existing legislative powers.

28 Jurgen Goossens,De vervaagde grens tussen burgerlijke en administratieve rechter, TBP 275, 281-282 (2014).
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in violation with the law, albeit only with respect to the parties to the pending proceed-
ings.29 In contrast to the ordinary courts, the administrative courts can also annul admin-
istrative acts.

In addition, both administrative and civil courts rule in summary proceedings30 and
award compensation. As part of the sixth state reform, Article 144 of the Constitution has
been amended in 2014 so that the (federal) legislator can grant jurisdiction to adminis-
trative courts to rule on the so-called ‘private law consequences’. Pursuant to this amend-
ment, the legislator adopted Article 11bis of the Act on the Council of State,31 which
grants the power to award indemnification to the Council of State.32

The proceedings before the administrative courts in Belgium increasingly became
more ‘subjective’.33 Meanwhile, the ordinary judges gradually left their traditionally re-
strained attitude towards judicial review of administrative action. They increasingly al-
lowed subjective rights claims of litigants against administrative authorities. On the other
hand, civil proceedings increasingly became more objective by expanding the legality re-
view pursuant to Article 159 of the Constitution.34 Thus, as I have extensively argued
elsewhere,35 the administrative and civil proceedings have grown towards each other and
the distinction between them has become blurred. One can make a choice between two
parallel systems of judicial review of administrative action. Such a parallel jurisdiction
without a higher court supervising the uniform application of the law may undermine the
consistency of the case law and give rise to legal uncertainty.

Administrative courts were established to offer citizens complementary protection
against government action because of the traditional reticence of the civil judges. Civil
and administrative judges are now, however, almost equally competent regarding judicial
review. It could be beneficial to engage in forum shopping and for instance avoid pro-
ceedings before the Council of State if there is a higher chance that the ordinary judge will
issue a judgment in favor of the plaintiff. Moreover, one can still submit a petition to the

29 Jan Theunis, De exceptie van onwettigheid. Onderzoek naar de rol en de grenzen van artikel 159 van de
Grondwet in de Belgische rechtsstaat. Administratieve rechtsbibliotheek nr. 18 (2011).

30 Cass. 15 October 1993, RW 711-718 (1993); Cass. 14 January 1994, RW 90-91 (1994); Cass. 25 april 1996,
Tijdschrift rechtsdocumentatie en -informatie [TRD&I] 19, 22 (1996). Hugues Dumont, Les fondements du
contentieux administratifs revisités: quel juge pour quelle illégalité et pour quelle faute?, in La Protection
Juridictionnelle du Citoyen face à l’Administration 52 (Hugues Dumont, Pierre Jadoul en Sébastien Van
Drooghenbroeck eds., 2005).

31 Art. 6 Wet met betrekking tot de zesde staatshervorming inzake de aangelegenheden bedoeld in artikel 77
van de Grondwet [Act concerning the sixth state reform regarding matters referred to in Art. 77 of the
Constitution], BS 31 January 2014, at 8719. See Art. 11bis Gecoördineerde Wetten op de Raad van State
[Act on the Council of State], 12 January 1973, BS 21 March 1973, at 3461.

32 See, e.g., Jurgen Goossens, Elargissement et diversification du contrôle juridictionnel belge des actes admin-
istratives, 4 Revue internationale de droit comparé [RIDC], 949-971 (2012).

33 Jurgen Goossens,De vervaagde grens tussen burgerlijke en administratieve rechter, TBP 275, 285-292 (2014).
34 Jan Theunis, De exceptie van onwettigheid. Onderzoek naar de rol en de grenzen van artikel 159 van de

Grondwet in de Belgische rechtsstaat. Administratieve rechtsbibliotheek nr. 18, 234 (2011).
35 Jurgen Goossens, De vervaagde grens tussen burgerlijke en administratieve rechter, TBP 275-294 (2014).
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civil judge if the Council of State has not annulled an administrative act. It is clear that
this may jeopardize uniformity of the case law.36 The specialized, uniform case law of the
administrative courts risks to be replaced by contradictory judgments of ordinary judges.
The above-mentioned observations show the need to urgently and profoundly redesign
the Belgian judicial landscape and distribution of jurisdiction.

On several occasions a ‘war of judges’ (guerre des juges) occurred in Belgium between
the three highest courts, for instance about the hierarchical relation between international
law and the Constitution.37 Belgium has no formal instruments to pursue legal unifor-
mity of the decisions of administrative and ordinary courts. Only the appeal in cassation
before the Council of State or the Court of Cassation may enhance uniformity in the case
law of the administrative and ordinary courts. Legal certainty will benefit from the intro-
duction of instruments to guarantee legal uniformity within the multiple peak model or a
transformation into a one peak model.

12.3.1.2 Conflicts of Jurisdiction
Pursuant to Article 158 of the Constitution, the Court of Cassation has jurisdiction to
resolve conflicts of jurisdiction between ordinary and administrative courts. The Court of
Cassation is at the same time an arbitrator of these conflicts as well as intervening party in
its capacity as Supreme Court of Cassation for the ordinary courts. Given the distrust
towards administrative justice, the Constituent Assembly of 1831 initially opted for the
Supreme Court of Cassation as arbitrator. However, administrative courts have become
fully independent so that the position of the Court of Cassation as both an arbitrator and
a party is no longer legitimate.38

If the current organization of the court system is maintained, one could reflect on
establishing a ‘Tribunal of Conflicts’ to resolve conflicts of jurisdiction and avoid contra-
dictory judgments regarding the same legal rules. This Tribunal could be composed of
delegates of both the Council of State and the Court of Cassation,39 and potentially also
the Constitutional Court. This would enhance uniformity of these courts case law. Alter-
natively, one could establish a Belgian unified highest court, a Supreme Court, in which
the Council of State and the Court of Cassation (and potentially also the Constitutional
Court) could each form a specialized chamber. In such a setting, conflicts of jurisdiction
could be resolved by a joint assembly of judges from each chamber. Inspiration can be

36 Paul Van Orshoven, Administratieve rechtbanken? Ja en neen. Pleidooi voor een jurisdictioneel monisme,
RW 897, 901 (1995).

37 See Johan Vande Lanotte, Geert Goedertier, Yves Haeck, Jurgen Goossens & Tom Depelsmaeker, Belgisch
Publiekrecht. Deel I 96-107 (2015).

38 SeeHugues Dumont, Les fondements du contentieux administratifs revisités: quel juge pour quelle illégalité et
pour quelle faute?, in La Protection Juridictionnelle du Citoyen face à l’Administration 25 (Hugues Dumont,
Pierre Jadoul en Sébastien Van Drooghenbroeck eds., 2005).

39 See Dierk Verbiest, Jurisdictionele rechtsbescherming tegen de overheid: is monisme de remedie?, RW 1241,
1259 (2004); Dierk Verbiest, Geografische decentralisatie van administratieve rechtspraak, 3 Ius et Actores
183, 195 (2011).
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found in the legal systems of 12 of the 28 Member States, characterized by a one peak
model with one highest court. Moreover, six of these unified highest courts have a spe-
cialized administrative chamber (Estonia, Hungary, Latvia, Romania, Slovakia, and
Spain).40

12.3.2 The Netherlands

12.3.2.1 Division of Jurisdiction

Article 112, 1 of the Dutch Constitution stipulates that the settlement of disputes about
‘civil rights’ and ‘debt claims’ is entrusted to the judiciary. These two notions are consid-
ered to encompass all possible disputes with administrative authorities.41 According to
Article 2 of the Act on the Judicial Organization,42 the judiciary is composed of 11 district
courts, 4 courts of appeal and the Supreme Court (Hoge Raad). Pursuant to Article 112, 2
of the Constitution, the legislator is allowed to grant the resolution of disputes that do not
stem from civil law relations, better known as administrative law disputes,43 to the judi-
ciary or to ‘courts which do not belong to the judiciary’. Hence, based on Article 112, the
legislator can choose to grant jurisdiction over administrative law disputes respectively to
the judiciary (para. 1) or to courts outside the judicial branch (para. 2). Over time, the
legislator has regularly used the latter option to grant jurisdiction to administrative courts
outside the judiciary.

Besides the Supreme Court, which functions as a court of cassation for the ordinary
courts, the Netherlands has three highest administrative courts (the Administrative Jur-

40 See Yann Aguila, La justice administrative, un modèle majoritaire en Europe. Le mythe de l’exception fran-
çaise à l’épreuve des faits, Actualité Juridique – Droit Administratif [AJDA] 290, 290 (2007).

41 Leo Damen, Herman Bröring et. Al., Bestuursrecht 2. Rechtsbescherming tegen de overheid. Bestuurspro-
cesrecht 92 (2013).

42 Wet op de rechterlijke organisatie [Act on the Judicial Organization], 18 April 1827, Stb. 1827, 20.
43 Th.G.M. Simons, Bestuursprocesrecht 207-229 (1999).
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isdiction Section of the Council of State, the Administrative High Court for Trade and
Industry, and the Higher Social Security Court). The rules regarding the division of ju-
risdiction in the Netherlands are included in Chapter 8 of the General Administrative
Law Act (GALA) and Annex 2 of GALA.44 According to Article 8:6, 1 juncto Article 8:1
GALA, an act of an administrative authority can be appealed before the district courts,
unless another administrative judge (within or outside the judiciary) has jurisdiction
based on Chapter 2 of Annex 2. The general rule constitutes ‘general administrative ju-
risdiction’ and its exception has resulted in several ‘specific administrative jurisdic-
tions’.45

The Dutch system resulted in a fragmented division of jurisdiction and divergent case
law, for instance regarding the functionality of higher appeal in administrative justice46

and the possibility to renounce appellate jurisdiction.47 This situation created the need to
establish formal and informal instruments to pursue uniformity and harmonization be-
tween the Dutch highest courts.

12.3.2.2 Reform of the Administrative Justice System
Judicial review of administrative action in the Netherlands and France has the same roots
but has undergone distinct evolutions.48 Since the beginning of the twentieth century,
administrative courts have been established in the Netherlands with jurisdiction over
disputes between legal subjects and administrative authorities. Nevertheless, the imple-
mentation of a substantial reform of the administrative justice system was initiated in
1994. Several administrative courts were abolished and their jurisdiction on the level of
first instance was transferred to administrative law chambers within the district courts.49

Depending on the field of law, one can appeal the judgment of a district court before the
Council of State, the Administrative High Court for Trade and Industry, the Higher
Social Security Court or a court of appeal. An appeal in cassation can be lodged against
the judgment of a court of appeal to the Supreme Court. Hitherto, the third and last phase
of the administrative justice reform has not yet been accomplished. This phase relates to
the design of the appellate level and the question whether an appeal in cassation before

44 AlgemeneWet Bestuursrecht (awb) [General Administrative Law Act] [GALA], 4 June 1992, Stb. 1992, 315.
45 Leo Damen, Herman Bröring et. Al., Bestuursrecht 2. Rechtsbescherming tegen de overheid. Bestuurspro-

cesrecht 94 (2013).
46 Higher Social Security Court 29 January 2002, Jurisprudentie Bestuursrecht [JB] 100 (2002) (annotation of

Albers).
47 Council of State, Administrative Jurisdiction Section, 9 August 9 2006, Administratiefrechtelijke Beslissin-

gen [AB] 2006/340 (annotation of Widdershoven); Leo Damen, Herman Bröring et. Al., Bestuursrecht 2.
Rechtsbescherming tegen de overheid. Bestuursprocesrecht 96 (2013).

48 Johan Vande Lanotte, Mark Cromheecke & Pierre Lefranc, Administratieve Rechtscolleges: een Rechtsver-
gelijkende Studie (1997).

49 Joannes B.J.M. Ten Berge, Rechtsbescherming tegen de Overheid 17 (1993). The Dutch district courts can
establish ‘combined chambers’ of administrative and civil judges working together on a case within the same
court, for example if a case blends civil and administrate law issues.
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the Supreme Court should be provided.50 The third phase actually concerns the choice
between a one peak and multiple peak model.

12.3.2.3 Formal and Informal Instruments for Uniformity of Case Law
The division of jurisdiction with respect to administrative justice in the Netherlands is
fragmented, which leads to divergent case law and contradictory judgments. As a result,
formal and informal instruments have been established to ensure cooperation and har-
monization, and to avoid substantial divergences in case law of the three highest admin-
istrative courts and the Supreme Court.51

Informal consultations take place within the ‘Commission Legal Uniformity of Ad-
ministrative Law’ between members of the Administrative Jurisdiction Division of the
Council of State, the Administrative High Court for Trade and Industry, the Higher
Social Security Court and the Supreme Court. These meetings have a successful impact
on the uniformity of the case law.52 According to Ortlep, recently a trend could be de-
tected in the case law of the four highest courts pursuing a uniform application of admin-
istrative (procedural) law.53

Since 1 January 2013, three formal instruments have been introduced in order to
pursue uniformity of the case law between the highest administrative courts.54 Firstly,
cases can be referred to ‘legal uniformity chambers’, named ‘grand chamber’, consisting
of five judges from the three highest administrative courts with a view of ensuring legal
uniformity or legal development.55 The chamber consists of members of the court before
which a case is pending as well as members of the other high courts in their capacity as
substitute members. Secondly, the President of the Administrative Jurisdiction Division
of the Council of State, as well as the Presidents of the Administrative High Court for
Trade and Industry and the Higher Social Security Court can ask one of their court
members to write a (non-binding) conclusion as an advocate general in cases where legal
uniformity or legal development are important.56 Finally, justices of the Supreme Court
can be appointed as councilors of state ‘in extraordinary service’ at the Council of State,
but councilors of state cannot be appointed in the Supreme Court. In conclusion,

50 Keuzen voor de bestuursrechtspraak: discussienota over de derde fase van de herziening van de rechterlijke
organisatie, Ministerie van Justitie, May 18 2001, www.rijksoverheid.nl/documenten-en-publicaties/
notas/2001/05/18/discussienota-derde-fase-hro-keuzen-voor-de-bestuursrecht.html; Peter De Haan, Com-
promisvoorstel integratie rechterlijke macht – Naar een verdeling van de hogere bestuursrechtspraak over de
gerechtshoven, Nederlands Tijdschrift voor Bestuursrecht [NTB], 215, 219 (2005).

51 Jurgen De Poorter, Rechtseenheid in het bestuursrecht. Over concrete resultaten en institutionele vergezichten,
Jurisprudentie Bestuursrecht Plus [jbplus] 270-285 (2012).

52 Ibid.
53 Council of State, Administrative Jurisdiction Section, 27 July 2015, AB 2012/368 (annotation of Rolf Ort-

lep).
54 Willem Konijnenbelt, De bestuursrechters alsnog salonfähig: grote kamer, rechtseenheid en conclusies, NTB

207-2010 (2011).
55 Art. 8:10a, 4 GALA.
56 Art. 8:12a GALA.
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although the Netherlands does not have a formal institution to resolve conflicts of juris-
diction, the need to establish such a body is relatively low due to the successful formal and
informal cooperation between the highest courts.

12.3.3 France

12.3.3.1 Division of Jurisdiction: The Principle of the Separation of Authorities

In contrast to the Netherlands, France still has a judicial system with a strict separation
between ordinary and administrative courts. France has a three-tier hierarchical admin-
istrative court system.57 The tribunaux administratifs are administrative courts of first
instance with general jurisdiction; the cours administratives d’appel are appellate courts;
and the Conseil d’Etat (Council of State) is the supreme administrative court. Moreover,
there are several administrative courts of special jurisdiction. The Tribunal des Conflits
(Tribunal of Conflicts) primarily resolves conflicts of jurisdiction between the ordinary
and administrative courts.

The separate French administrative justice system is based on the principle of the
separation of administrative and judicial authorities (séparation des autorités administra-
tives et judiciaires), as embodied in Article 13 of the Act of 16-24 August 1790 and the
decree of 16 Fructidor Year III. This principle governs the division of jurisdiction be-
tween the administrative and ordinary judge58 and mainly encompasses a prohibition
for the ordinary judges to administer and hear administrative law disputes. The latter is
prompted by the view that ‘juger l’administration, c’est encore administrer’ (judging the
administration, is still administering).59 Therefore, administrative authorities tradition-
ally resolved disputes with citizens themselves and were called administrateur-juge (ad-
ministrator-judge).

57 See René Chapus, Droit du contentieux administratif, 13th ed., Paris, Montchrestien, 2008, 1560 p.
58 Jean Mary Auby, Autorités administratives et autorités juridictionnelles, AJDA 91, 93 (1995).
59 Henrion de Pansey, De l’autorité judiciaire dans les gouvernements monarchiques, 1st ed. (1810), after-

wards published with another title De l’autorité judiciaire en France, 2nd ed., 452 and 458 (1818). See also
Pierre Sandevoir, Études sur le recours de pleine juridiction 188 (1964); Bernard Pacteau, Vicissitudes (et
vérification… ?) De l’adage ‘juger l’administration c’est encore administrer’, in Mélanges F. Moderne 317
(2004).
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The French notion séparation des authorités is considered to stem from a strict con-
ception of the separation of powers. However, it can also be regarded as a deviation from
the separation of powers, because both executive and judicial powers can be allocated to
the administrative authorities.60 Nevertheless, the idea of taking the review of adminis-
trative action away from the ordinary judge goes further back than Montesquieu. Nota-
bly, it has been expressed in the Edict of Saint-Germain of 21 February 1641 and repeated
in the Edict of Fontainebleau of 8 July 1661, as a reaction against the interference of the
parlements (i.e. courts adjudicating in the name of the King) of the Ancient Regime in
state affairs.61

Nevertheless, the separation between administrative and judicial authorities does not
in itself prohibit a jurisdictional control of the administration62 and has over time re-
sulted in the establishment of administrative courts and thus the principle of duality of
jurisdiction.63 After a long and turbulent history, the landmark decisions of the Consti-
tutional Council of 22 July 1980 and 23 January 1987 justified and constitutionally em-
bedded the existence and independence of the administrative judge. As a result, now the
French administrative judge holds a monopoly on disputes involving administrative
authorities, including claims for damages.

The landmark decision of 23 January 1987 introduced the demarcation criterion ‘l’ex-
ercice des prérogatives de puissance publique’ (exercise of the prerogatives of public
authority) that is used to determine the exclusive jurisdiction of the administrative
courts.64 Even though its practical impact should not be overestimated, there is an im-
portant exception to the exclusive jurisdiction of the administrative courts. In case of a
voie de fait (flagrant irregularity), the situation in which an administrative act is so fla-
grantly irregular that it cannot be regarded as an administrative act and has infringed a
fundamental right of the individual, the administrative act can be treated as the act of a
private body and may lose the privilege of being adjudicated by an administrative court.65

Nevertheless, even in France, the coexistence of ordinary and administrative jurisdic-
tions has increasingly been questioned.66 In the landmark case Septfonds,67 the Tribunal
of Conflicts ruled that the ordinary judge has jurisdiction to interpret regulatory admin-
istrative acts. In principle, the ordinary judge is not competent to interpret individual
administrative acts, nor to review the lawfulness of any administrative act. In these situa-

60 David Bailleul, Le procès administratif, 17 (2014).
61 Ibid., 16.
62 See extensively Michel Troper, La séparation des pouvoirs et l’histoire constitutionnelle française (1973).
63 Franck Moderne, Quelles sont les perspectives d’avenir du dualisme juridictionnel. Rapport de synthèse, in Le

dualisme juridictionnel: limites et mérites 233, 235 (Agathe Van Lang ed., 2007).
64 Council of State 23 January 1987, no. 87-224 DC.
65 See, e.g., Council of State 18 November 1949, Carlier.
66 See, e.g., François Burdeau, Les crises du principe de dualité de juridictions, RFDA 724, 724-733 (1990). See

the special issue l’avenir du dualisme juridictionnel, AJDA 26 September 2005, 1760 -1786.
67 Tribunal of Conflicts 16 June 1923, Rec. Lebon 498 (1923).
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tions, as a matter of principle, the judge is duty bound to suspend the proceedings and to
refer the preliminary question to the administrative judge.

However, the landmark decision of the Tribunal of Conflicts SCEA du Chéneau68

substantially attenuated the strict division of jurisdiction between the administrative
and ordinary judge. The Tribunal introduced two important exceptions to the principle
of séparation des autorités and to the case Septfonds. It ruled that the civil judge is allowed
– without being obliged to refer a preliminary question to the administrative judge – to 1)
review the lawfulness of the administrative acts in the light of the EU law or to refer a
preliminary question to the Court of Justice of the EU (CJEU) and 2) review the law-
fulness of the administrative act if there is serious doubt about its lawfulness and it is
apparent that the civil judge can resolve the dispute following the settled case law.69

Consequently, civil judges have become competent to rule on cases which traditionally
belong to the exclusive jurisdiction of the administrative judge.

In France, similar to Belgium, there are no formal instruments to prevent or deal with
diverging judgments. The same or comparable legal rules in the field of urban law and
environmental law, fundamental rights law, health law, contract law and liability regu-
larly play a role in both administrative and civil law cases.70 Nevertheless, the dualistic
order usually does not prevent the administrative and civil law courts to adopt the same
interpretation of comparable legal issues, such as the hierarchy of norms.71 Even though
Mazars stresses the need for better communication between the two French judicial or-
ders, which would enhance harmonization, she points out that the ordinary judge cannot
ignore the decisions of the administrative judge on the same questions.72

12.3.3.2 Conflicts of Jurisdiction
Due to the increase of legal relations, contracts, and specific regulations, the legal frame-
work has become more complex which inevitably leads to jurisdictional problems.73 The
Tribunal of Conflicts has jurisdiction to resolve conflicts of jurisdiction between admin-
istrative and ordinary courts.74 Moreover, it is the task of the Tribunal to prevent a denial

68 Tribunal of Conflicts 17 October 2011, no. 3828 and 3829, AJDA 2041 (2011).
69 See Tribunal of Conflicts no. 3828 and 3829, 17 October 2011, RFDA 129, 129-135 (2012), note Seiller;

Claire Landais, Parallélisme avec l’arrêt du Tribunal des conflits du 17 octobre 2011, SCEA du Chéneau: la
compétence du juge administratif pour apprécier la validité d’une convention collective. Conclusions sur
Conseil d’État, Section, 23 mars 2012, Fédération Sud Santé sociaux, n° 331805, RFDA 429-440 (2012).

70 Jean-François Lachaume, Dualisme juridictionnel et droit substantiel: unité ou dualité de l’ordre juridique.
Introduction, in Le dualisme juridictionnel: limites et mérites 85-86 (Agathe Van Lang ed., 2007).

71 Agathe Van Lang, Mirages et miracles du dualisme juridictionnel français, in Le dualisme juridictionnel:
limites et mérites 8 (Agathe Van Lang ed., 2007).

72 Marie-France Mazars, Le dualisme juridictionnel en 2005. Point de vue d’un juge judiciaire, in Le dualisme
juridictionnel: limites et mérites 223, 228 (Agathe Van Lang ed., 2007).

73 Geneviève Gonduin, Le dualisme juridictionnel, facteur d’émulation et d’amélioration des procédures?, in Le
dualisme juridictionnel: limites et mérites 52 (Agathe Van Lang ed., 2007).

74 Art. 1 Loi relative au Tribunal des conflits [Act on the Tribunal of Conflicts] of 24 May 1872, consolidated
version of 29 September 2015.
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of justice in a situation of conflicting final judgments by courts of the judicial and admin-
istrative orders regarding the same dispute. Finally, the Tribunal can rule on an action for
damages stemming from an excessive length of proceedings within the two orders relat-
ing to the same dispute and the same parties. Nonetheless, the demarcation line of the
separation of authorities in France is actually well known and applied and for that reason
the Tribunal of Conflicts randomly hears cases. These cases amount to approximately 50
cases per year.75

The composition of the Tribunal of Conflicts is characterized by parity. It is equally
composed of members of the Council of State and the Court of Cassation.76 The presi-
dency is granted alternately for three years to a member of the Council of State or the
Court of Cassation.77

12.4 Case Law of the European Court of Human Rights

Even in France, the multiple peak model has been criticized on a regular basis.78 The
main disadvantages are well known: a complex division of jurisdiction leads to conflicts
of jurisdiction and uncertainty regarding the jurisdiction of courts; proceedings before
both the ordinary and the administrative judge could be necessary in order to obtain full
legal redress, which is costly and time-consuming; diverging or conflicting judgments
between both jurisdictions regarding the same legal issue may arise.79

The ECtHR already criticized the negative impact of a dualistic judicial system on
legal certainty.80 For instance, in the case of Guillemin v. France, the Court decided that
the length of the entirety of the expropriation proceedings was unreasonable and in vio-
lation of Article 6 § 1 ECHR, thereby referring to the shortcomings of a dualistic order.81

The resolution of the dispute before the domestic courts entailed two sets of proceedings.
On the one hand, the administrative courts had jurisdiction to assess whether the public
interest of an expropriation was lawful. On the other hand, the administrative courts had
jurisdiction to award compensation for the unlawful expropriation of property by the
public authorities. Due to doubts stemming from the complex division of jurisdiction,
however, the applicant simultaneously lodged proceedings for compensation before both

75 Daniel Labetoulle, l’avenir du dualisme juridictionnel: le point de vue d’un juge administratif, in Le dualisme
juridictionnel: limites et mérites 207, 209 (Agathe Van Lang ed., 2007).

76 Art. 1-2 Act on the Tribunal of Conflicts.
77 Art. 3 Act on the Tribunal of Conflicts.
78 Roland Drago and Jean-Marie Auby have compiled a list of criticisms about the dualistic system, which even

dates back before the French Revolution. See Roland Drago & Jean-Marie Auby, Traité de contentieux
administratif, Tome 1, 183-190 (1984).

79 See, e.g., a classic example in France: Court of Cassation, criminal chamber 6 June 1924, Gazette du Palais
[Gaz. Pal.] II, 231 and Council of State 4 July 1924, Beaugé, Recueil Lebon 641.

80 Stéphane Braconnier, La prise en compte du droit européen par les juridictions: quelle influence sur le dua-
lisme juridictionnel?, in Le dualisme juridictionnel: limites et mérites 26 (Agathe Van Lang ed., 2007).

81 ECTHR 21 February 1997, Guillemin v. France, no. 19632/92, §§ 43-44, JCP 1998. I. 107, note Sudre.
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the administrative and the ordinary courts. At the time of the ECtHR judgment, the latter
proceedings were still pending and had already exceeded fourteen years (from 1982 until
1997). The Court pointed out that expropriation proceedings are relatively complex,
particularly because they fall under the jurisdiction of both sets of courts. As a result,
this could lead to uncertainty due to the complex division of jurisdiction, conflicting
decisions and delays due to organizational difficulties.

Moreover, in the case of Bellet v. France, the ECtHR ruled that the applicant could
reasonably believe that he would retain standing despite his application to the Compen-
sation Fund, even after accepting the Fund’s offer. Therefore, the Court held that there
was a violation of Article 6 § 1 ECHR, arguing that for the right of access to a court to be
effective an individual must have a clear, practical opportunity to challenge an act that
interferes with his or her rights.82 According to the Court, the functioning of the French
compensation system was not sufficiently clear. In particular, it could lead to confusion
about the available procedures for remedies and about the restrictions stemming from the
simultaneous use of the distinct procedures.83 In another expropriation case, Paolini v.
San Marin, the refusal of both administrative and ordinary courts to substantively exam-
ine whether the applicant was entitled to restitution of land led to a violation of the right
to a court as embodied in Article 6 § 1 ECHR.84 However, the ECtHR never ruled that the
complex dualistic court system affects the very existence and the privileged status of the
administrative courts or requires a modification of the division of jurisdiction.85 It is not
the task of the ECtHR to standardize the variety of legal systems of the Member States,
which reflect each State’s history, traditions and legal culture.86 The choice of a particular
judicial system in principle falls outside the scope of supervision by the ECtHR, as long as
the domestic system does not violate the ECHR in the particular circumstances of the
case.87

According to the ECtHR, the possibility of conflicting court decisions is an inherent
feature of any judicial system, which, in itself, cannot be considered contrary to the Con-
vention.88 Nevertheless, in its case law concerning conflicting court judgments,89 the
Court has established criteria for its assessment whether ‘profound and long-standing

82 ECTHR 4 December 1995, Bellet v. France, no. 23805/94, § 36.
83 ECTHR 4 December 1995, Bellet v. France, no. 23805/94, § 37.
84 ECTHR 13 July 2004, Beneficio Cappella Paolini v. San Marin, no. 40786/98.
85 ECTHR 4 December 1995, Bellet v. France, AJDA 382 (1996), annotation by Jean-François Flauss; Jean-

François Flauss, Dualité de juridiction et Convention européenne des droits de l’homme, in Gouverner,
administrer, juger, Liber Amicorum J. Waline, 523 (2002).

86 ECTHR, Grand Chamber, 16 November 2010, Taxquet v. Belgium, no. 926/05, § 83.
87 ECTHR, Grand Chamber, 29 March 2006, Achour v. France, no. 67335/01, § 51.
88 ECTHR 20 May 2008, Santos Pinto v. Portugal, no. 39005/04, § 41.
89 See, among others, ECTHR 28 October 1999, nos. 24846/94 and 34165/96 to 34173/96, Zielinski and Pradal

and Gonzalez and Others v. France; 1 December 2005, Paduraru v. Romania, no. 63252/00; 6 December
2007, Beian v. Romania (no. 1), no. 30658/05; 2 July 2009, Iordan Iordanov and Others v. Bulgaria, no.
23530/02.
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differences’ exist in the case law and whether the domestic law provides effective mechan-
isms to resolve inconsistencies.90 The Court also delivered judgments, finding that con-
flicting judgments of domestic supreme courts violate the fair trial requirement of Article
6, §1 ECHR.91 In addition to the profound and long-standing nature of the divergences,
other criteria to determine a violation of the right to a fair trial are legal uncertainty
caused by the divergences and the lack of mechanisms to resolve conflicting judgments.92

The Court has regularly emphasized the importance of domestic mechanisms to safe-
guard consistency and uniformity of case law.93 On several occasions, the ECtHR stated
that it is the responsibility of the State to organize their system in such a manner as to
avoid conflicting judgments.94

The ECtHR’s assessment of the specific circumstances of a case is based on the prin-
ciple of legal certainty, which is an inherent part of all the Articles of the ECHR as well as
a cornerstone of the rule of law.95 When the Court examines the conduct of States, it
takes uncertainty into account, whether it be legal, administrative or that arising from
practices applied by the authorities.96 The right to a fair trial must be interpreted in the
light of the Preamble to the ECHR, which states that the rule of law is part of the common
heritage of the Contracting States. The principle of legal certainty constitutes a funda-
mental aspect of the rule of law.97 The persistence of conflicting court rulings could give
rise to legal uncertainty and reduce public confidence in the judiciary.98 Nevertheless, in
the case of Unédic v. France, the Court also emphasized that the principle of legal cer-
tainty and the protection of legitimate confidence of the public do not establish a right to
consistency of the case law.99 In itself, the development of (divergent and/or contradic-
tory) case law does not undermine the proper administration of justice, because reform or
improvement cannot be accomplished without a dynamic and evolutional approach.100

90 ECTHR 2 July 2009, Iordan Iordanov and Others v. Bulgaria, no. 23530/02.
91 See ECTHR 28 June 2007, Perez Arias v. Spain, no. 32978/03, § 25; 6 December 2007, Beian v. Romania

(no. 1), no. 30658/05, §§ 34-40; 2 December 2008, Schwarzkopf and Taussik v. The Czech Republic, no.
42162/02; 27 January 2009, Ştefan and Ştef v. Romania, nos. 24428/03 and 26977/03, §§ 33-36; 2 July
2009, Iordan Iordanov and Others v. Bulgaria, no. 23530/02, §§ 48-49.

92 ECTHR 24 March 2009, Tudor Tudor v. Romania, no. 21911/03, §§ 30-32; 2 November 2010, Ştefănică and
Others v. Romania, no. 38155/02, §§ 37-38.

93 See ECTHR, 2 December 2008, Schwarzkopf and Taussik v. The Czech Republic, no. 42162/02.
94 ECTHR 24 March 2009, Vrioni and Others v. Albania, no. 2141/03, § 58; 23 March 2010, Mullai and

Others v. Albania, no. 9074/07, § 86; 29 March 2011, Brezovec v. Croatia, no. 13488/07, § 66.
95 See, among others, ECTHR 6 December 2007, Beian v. Romania (no. 1), no. 30658/05, § 39; 2 July 2009,

Iordan Iordanov and Others v. Bulgaria, no. 23530/02, § 47; 2 November 2010, Ştefănică and Others v.
Romania, no. 38155/02, § 31.

96 See ECTHR 1 December 2005, Păduraru v. Romania, no. 63252/00, § 92; 6 December 2007, Beian v. Ro-
mania (no. 1), no. 30658/05, § 33; 2 November 2010, Ştefănică and Others v. Romania, no. 38155/02, § 32.

97 ECTHR, Grand Chamber, 23 January 2001, Brumărescu v. Romania, no. 28342/95, § 61.
98 See ECTHR 1 December 2005, Paduraru v. Romania, no. 63252/00, § 98; 1 December 2009, Vinčić and

Others v. Serbia, nos. 44698/06 and others, § 56; 2 November 2010, Ştefănică and Others v. Romania, no.
38155/02, § 38.

99 ECTHR 18 December 2008, Unédic v. France, no. 20153/04, § 74.
100 ECTHR 14 January 2010, Atanasovski v. ‘the Former Yugoslav Republic of Macedonia’, no. 36815/03, § 38.
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Another landmark case of the ECtHR Grand Chamber is Şahin and Şahin v. Tur-
key.101 Turkey’s judicial system encompasses three sets of courts: ordinary courts, which
include civil and criminal courts, administrative courts with general jurisdiction and
military administrative courts with special jurisdiction. All three branches are headed
by their own Supreme Court: the Court of Cassation for the ordinary courts, the Supreme
Administrative Court for the administrative courts and the Military Court of Cassation
and the Supreme Military Administrative Court for military matters. Moreover, pursuant
to Article 158 of the Turkish Constitution, a special court, the Jurisdiction Disputes
Court, is competent to settle conflicts between the ordinary, administrative and military
courts concerning their jurisdiction and decisions.102 In its judgment, the ECtHR offers
an interesting overview of its relevant case law and also conducts the following compara-
tive overview:103

33. In some European countries there is only one Supreme Court. This ap-
proach is found in ‘common law’ countries like Cyprus, Ireland and the United
Kingdom, but also in Albania, Azerbaijan, Croatia, Denmark, Estonia, Georgia,
Hungary, Iceland, Latvia, Moldova, Norway, Romania, San Marino, Serbia,
Slovakia and Switzerland. Other countries, like Germany, Austria, Belgium,
Bosnia and Herzegovina, Bulgaria, Finland, France, Italy, Lithuania, Luxem-
bourg, ‘the Former Yugoslav Republic of Macedonia’, Monaco, the Nether-
lands, Poland, Portugal, the Czech Republic, Sweden and Ukraine, have two
or more supreme courts.
34. In many of these countries the law does not provide for any means of
settling possible conflicts of case law between the supreme courts, but only
for means of resolving possible conflicts of jurisdiction. The authority re-
sponsible for settling such conflicts may be a court or a division of a court
specially vested with this power (France, Luxembourg, Bulgaria, Lithuania,
and the Czech Republic). In Italy the law confers this power on the Court of
Cassation; in Austria and Andorra, on the Constitutional Court, and in Mon-
aco, on the Supreme Court. In Poland there is no judicial authority responsible
for settling conflicts of jurisdiction. Lastly, only a small number of countries
have courts tasked with resolving conflicts of case law between supreme
courts (Germany, Ukraine and Greece). In Bulgaria the legislation provides
for an a posteriori means of resolving conflicts.

101 ECTHR 20 October 2011, Nejdet Şahin and Perihan Şahin v. Turkey, no. 13279/05.
102 Ibid., § 20-22.
103 ECTHR 20 October 2011, Nejdet Şahin and Perihan Şahin v. Turkey, no. 13279/05, § 33-34 (emphasis

added).
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In contrast to most of the above-mentioned case law, the case of Şahin and Şahin v.
Turkey does not involve conflicting decisions of courts of final jurisdiction within the
same branch of the judicial system where a domestic Supreme Court could exercise its
unifying powers.104 It involves alleged discrepancies between the judgments of two hier-
archically unrelated types of courts belonging to separate jurisdictional branches. Accord-
ing to the ECtHR, the criteria and principles developed in the above-mentioned cases
cannot automatically be transposed to the present case. The ECtHR acknowledged that
in the Şahin and Şahin case, diametrically opposite conclusions were reached by the or-
dinary administrative courts (the Ankara Administrative Court and Supreme Adminis-
trative Court) and the Supreme Military Administrative Court. Different interpretations
by these two distinct types of courts in similar cases resulted in a different legal treatment
of similar situations. However, conflicting case law does not necessarily amount to a
violation of Article 6 ECHR. It does not fall within the ECtHR’s jurisdiction to review
in abstracto the compatibility of the Turkish court system and its two branches of admin-
istrative courts with the ECHR, but only to rule whether the conflicting judgments in the
particular case led to a situation where the right to a fair trial and in particular the
principle of legal certainty enshrined in Article 6 § 1 ECHR have been violated.105

Similar to the legal system in Turkey, numerous Member States have several Supreme
Courts whereas they do not have a mechanism to guarantee a uniform interpretation of
comparable issues between these distinct highest courts. This lack of a uniformity me-
chanism does not in itself lead to a violation of the ECHR. According to the ECtHR, in
judicial systems with distinct branches of courts and multiple Supreme Courts, it takes
time to achieve consistency of the case law and periods of conflicting case law can be
tolerated without undermining legal certainty. Case law is inherently evolutive and the
principle of good administration of justice does not impose a strict requirement of case
law consistency.106 Based on the principle of subsidiarity and due respect for the deci-
sion-making autonomy and independence of domestic courts, the role of the ECtHR is
limited to cases where the impugned decision is manifestly arbitrary. According to the
ECtHR, the interpretation given by the Supreme Military Administrative Court to the
applicants’ case has not been arbitrary and thus has not violated Article 6 § 1 ECHR.

104 See, among others, ECTHR 6 December 2007, Beian v. Romania (no. 1), no. 30658/05, § 37; 2 December
2008, Schwarzkopf and Taussik v. The Czech Republic, no. 42162/02.

105 Cfr., e.g., ECTHR 26 February 1993, Padovani v. Italy, no. 13396/87, § 24. See ECTHR, Grand Chamber,
29 March 2006, Achour v. France, no. 67335/01, § 51.

106 ECTHR 18 December 2008, Unédic v. France, no. 20153/04, § 73; 14 January 2010, Atanasovski v. ‘the
Former Yugoslav Republic of Macedonia’, no. 36815/03, § 38.
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12.5 Conclusion

This chapter demonstrated that the structure of court systems and the division of juris-
diction regarding judicial review of administrative action have an impact on judicial
efficiency and legal certainty. A maze of courts and tribunals with a complex division of
jurisdiction may require multiple lawsuits to obtain full legal redress, significantly delay
the proceedings and undermine the consistency of the case law. The notions of one peak
model and multiple peak model have been introduced as explanatory concepts in the
comparative analysis of court systems and their impact on legal certainty.

A multiple peak model with a rather strict division of jurisdiction corresponds mostly
to the traditional French dogmatic dualistic order, while a one peak model exists, for
instance, in the United States, the United Kingdom and Ireland. Between these two sides
of the continuum one can situate Belgium and the Netherlands with complementary and/
or overlapping jurisdiction of ordinary and administrative courts regarding judicial re-
view of administrative action.

The French model of a separate administrative court system is a widespread legal
transplant. Sixteen of the 28 EU Member States countries currently have a multiple
peak model with an autonomous highest administrative court, distinct from other highest
courts. An overview of the comparable judicial systems of Belgium, France and the Neth-
erlands unveiled fundamental questions regarding the design of administrative justice
systems and particularly demonstrated the importance for countries with a multiple
peak model of a transparent division of jurisdiction, as well as mechanisms to resolve
conflicts of jurisdiction and to guarantee uniformity of case law. Countries with multiple
peak models usually have a procedure to resolve conflicts of jurisdiction. Nevertheless,
they remarkably often lack a formal mechanism to pursue uniformity of case law between
the distinct highest courts.

Even though the ECtHR already criticized the negative impact of a dualistic judicial
system on the principle of legal certainty, the Court has acknowledged that the possibility
of conflicting court decisions is an inherent trait of any judicial system and it cannot be
considered contrary to the Convention per se. The choice of a particular judicial system
in principle falls outside the scope of supervision by the ECtHR. It remains possible,
however, that in the particular circumstances of the case, features of the domestic system
lead to a violation of the ECHR.
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