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Abstract The article discusses the accession of the European Union (EU) to the 
European Convention on Human Rights (ECHR) and this from a global law perspec-
tive. At the outset, the article offers a background on the path to making the Euro-
pean Union a more complete human rights organization and on its interrelations with 
the ECHR system. The article pays attention to the potential rivalry between the EU 
Charter of Fundamental Rights and the ECHR and examines the key features of the 
European human rights law space, shedding light on the relationship between the 
European Union’s and Council of Europe’s human rights regime, and between the 
Luxembourg and Strasbourg Court. The article then discusses the main features of 
the recently adopted Draft Accession Treaty (DAT). Last, the article examines the 
outcomes of the accession of the European Union into ECHR – from both a domestic 
and international law perspective – and concludes with some overall remarks. The 
DUWLFOH�FRQFOXGHV�WKDW�WKH�DFFHVVLRQ�SURYLGHV�IRU�D�VLJQL¿FDQW�OHJDO�GHYHORSPHQW�IRU�
the EU itself, its international liability context, and the overall growing, multi-level 
and integrated European human rights system.

Zusammenfassung Der Beitrag beschäftigt sich mit dem Beitritt der Europäischen 
Union (EU) zur Europäischen Menschenrechtskonvention (EMRK) aus einer globa-
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len Rechtsperspektive. Zunächst erfolgt ein Rückblick auf die Entwicklung der EU 
zu einer vollständigeren Menschenrechtsorganisation und auf ihre Wechselbeziehun-
gen zum System der EMRK; der Beitrag betrachtet die mögliche Konkurrenz zwi-
schen der EU-Grundrechtecharta und der EMRK und untersucht die Hauptmerkmale 
des Europäischen Menschenrechtsregimes, wobei Aufschluss über die Beziehung 
zwischen dem Menschenrechtssystem der EU und des Europäischen Menschen-
rechtsrats sowie zwischen dem Europäischen Gerichtshof in Luxemburg und dem 
Europäischen Gerichtshof für Menschenrechte in Straßburg gegeben werden soll. 
Der Beitrag beschäftigt sich dann mit den wichtigsten Funktionen des kürzlich ange-
nommenen Entwurfs des Beitrittsvertrages (Draft Accession Treaty, DAT). Zuletzt 
werden die Auswirkungen des Beitritts der EU zur EMRK untersucht – sowohl aus 
innereuropäischer als auch internationaler Rechtsperspektive – und einige allge-
meine Anmerkungen gemacht. Der Beitrag kommt zum Schluss, dass der Beitritt zu 
einer erheblichen Rechtsentwicklung für die EU selbst, ihren internationalen Haf-
WXQJVNRQWH[W�XQG�GDV�LQVJHVDPW�ZDFKVHQGH��PHKUVWX¿JH�XQG�LQWHJULHUWH�0HQVFKHQ-
rechtssystem führt.

Key words European Convention on Human Rights; European Union; Human Rights 
Law; Luxembourg Court; Strasbourg Court.

Legal Texts European Convention on Human Rights; Treaty on the European Union; 
Treaty on the Functioning of the European Union; Charter of Fundamental Rights 
of the European Union; Treaty of Amsterdam amending the Treaty of the European 
Union (1997); Single European Act (1986); Draft legal instruments on the accession 
of the European Union to the European Convention on Human Rights (referred to as: 
Draft Accession Treaty of EU to ECHR); Vienna Convention on the Law of Treaties; 
General Assembly of the UN Resolution 375 (IV) of 6 December 1949.

I. Introduction

Europe’s human rights law has undergone constant transformation throughout the 
last century. With the emergence of regional-international organizations such as the 
European Union (EU) and the Council of Europe, the tendency to promulgate human 
rights law engendered generally positive effects despite the overlapping relation-
ships between these organizations. In consideration of these oft-occluded issues, the 
further integration of the European Union had lately reached those aspects of human 
rights law that traditionally fall under the authority of the Council of Europe, signal-
OLQJ�WKDW�WKH�FRQÀLFW�EHWZHHQ�WKH�UHJLRQDO�KXPDQ�ULJKWV�RUGHUV�LQ�(XURSH�PD\�KDSSHQ�
in truth. We recall that the European Union initially had no overlap with the powers 
of the Council of Europe, a situation that changed with the increased transfer of pow-
ers from member states to the European Union. Given that the European integration 
process furthered the supranational capacities of the European Union, the new Union 
had been conferred powers from the member states originally falling under the sub-
sidiary review apparatus of the European Court of Human Rights. This momentum 
of the European Union’s integration created a critical situation, at least on paper: the 
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European Union was not a member of the ECHR, and, as such, had no formal interna-
tional obligation to respect both the ECHR and the case law of the Strasbourg Court.1 

However, at the same time, all of the member states of the European Union are parties 
to the ECHR and, thus, are internationally obliged to respect it and the rulings of the 
Strasbourg Court. This situation could bring the Strasbourg Court to a point of hol-
ding the contracting parties of the ECHR liable for actions by EU institutions. At the 
same time it was not to be excluded that the Luxembourg Court might consider itself 
fully freed from obligations imposed by the ECHR law, claiming that the European 
Union is not a contracting party to the ECHR and, thus, has no international respon-
sibility to follow it or its court’s rulings.

The accession initiative is to be understood in this context. The idea is strictly 
speaking not new. Membership to the ECHR by the EU was already launched as a 
JDS�¿OOLQJ�VROXWLRQ�LQ�WKH�ODWH�����V��7KH�OHJDO�PDQGDWH�ZDV�FUHDWHG�LQ�WKH�7UHDW\�RI�
Lisbon (see its Article 6, paragraph 2) and in Protocol No 14 to the ECHR. Discus-
VLRQV�WR�SUHSDUH�WKH�¿QDO�VWHS��DQ�DFFHVVLRQ�WUHDW\�RI�WKH�(8�WR�WKH�(&+5��VWDUWHG�LQ�
������7KH�'UDIW�$FFHVVLRQ�7UHDW\�ZDV�PDGH�SXEOLF�DV�D�¿QDO�GUDIW�RQ�2FWREHU������2 
The text contains 12 articles. The text that came back to the Commission, as the lat-
ter, represents the EU in this process. In 2013, both the Commission and the Council 
RI�(XURSH�DJUHHG�RQ�WKH�YHU\�¿QDO�YHUVLRQ��ZLWK�D�IHZ�FRVPHWLF�FKDQJHV�GRQH�XSRQ�
WKH������GUDIW��DQG�SURFHHGHG�WKH�¿QDO�LQVWUXPHQWV�WR�WKH�&RXQFLO�RI�(XURSH�DQG�(8�
IRU� UDWL¿FDWLRQ�SURFHGXUHV�3�$W� WKLV�SRLQW�� WKH�UDWL¿FDWLRQ�SURFHVV�ZLOO�QRZ�GHSHQG�
on Member States’ parliaments and governments and of course the Member States’ 
agenda on the Council of the EU.

This contribution looks at the impact of the proposed Draft Accession Treaty on 
Europe’s multi-layered human rights landscape.4 First, the article provides an account 
of the relationship between the Luxembourg and Strasbourg regimes of human rights 
protection (section II). Thereafter, the article looks at the Lisbon Treaty and Protocol 
No 14 of the ECHR as related to the accession of the European Union (section III) 
and at the relationship between the EU Charter of Fundamental Rights and the ECHR 
post-accession (section IV), before turning to the text of the Draft Accession Treaty 
of the European Union to the ECHR (section V). The article ends with a section on 
the accession’s legal consequences and expected outcomes (section VI). The article 
concludes that the accession of the EU to ECHR will bring changes in the multi-laye-
red system of human rights protection, with the possibility that the EU law autonomy 
be at risk at least as a theoretical scenario. The article also concludes that the co-res-
pondent mechanism and the preliminary reference procedure may serve as good tech-
nical protection mechanisms for the EU law external autonomy; however they may 

1  With the Strasbourg Court, we refer to all instances of the European Court of Human Rights. We use the 
term Luxemburg Court as a label for any instance of the Court of Justice of EC/EU.
2 �$FFHVVLRQ�RI�WKH�(8�WR�WKH�(&+5��2I¿FLDO�:HEVLWH��&RXQFLO�RI�(XURSH��DYDLODEOH�DW���KWWS���KXE�FRH�LQW�
what-we-do/human-rights/eu-accession-to-the-convention>; See also: Council of Europe CDDH(2011) 
009, entitled: Report to the Committee of Ministers on the elaboration of legal instruments for the acces-
sion of the European Union to the European Convention on Human Rights, 14 October 2011.
3  Council of Europe 47+1(2013)008rev2, entitled: Final report to the CDDH, 10 June 2013.
4 �)RU�D�¿UVW�DQDO\VLV�IURP�WKH�SHUVSHFWLYH�RI�(XURSHDQ�8QLRQ�ODZ��VHH�Obwexer Walter, Der Beitritt der EU 
zur EMRK: Rechtsgrundlagen, Rechtsfragen und Rechtsfolgen, EuR 2/2012, 115.
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not as such guarantee a potential superior position of the Strasbourg Court upon the 
EU law in the future.

II. The Luxembourg and the Strasbourg regimes of human rights

(VWDEOLVKHG�DV�DQ�RUJDQL]DWLRQ�SXUVXLQJ�FKLHÀ\�HFRQRPLF�EDVHG�JRDOV��WKH�WKHQ�(XUR-
pean Community (EC), in its very beginnings, was not bound to any framework of 
human rights and fundamental freedoms; neither had the founding treaties provided 
for a catalogue of human rights and fundamental freedoms to be observed and protec-
ted (although De Burca presents the fact that there has been a rather bold debate on 
human rights law even at the very beginning of 1950s in the EC)5. In this vein, obser-
vers believed the EC had no powers that would present human rights implications. 
Given this, the EC at the beginning remained silent on human rights issues.6 Not-
withstanding this, situation changed when petitioners began bringing cases involving 
human rights claims before the Luxembourg Court.7 With the development of a foun-
dational case law, the 1963 Luxembourg Court, in its famous Van Gend en Loos case, 
used its discretionary powers to rule that the EC/EU consists of “rights the individu-
als could directly rely on.”8 In Van Gend en Loos, the Luxembourg Court revealed 
that, although the establishing treaties of the then-EC/EU had not enumerated a list 
of rights and freedoms that the Court must observe, the communities were, nonethel-
ess, bound to respect human rights.

Many contend that the Luxembourg Court intended that this ruling would protect 
the ‘supremacy’ of the Community legal order from potential rejections of member 
states.9 As such, Van Gend en Loos served as the Luxembourg Court’s initial step in 
building a core principle – a principle it would continue to develop via case law. A 
few years later, in 1969, in the Stauder case, the Luxembourg Court further developed 
the skeletal sets of human rights within the Community by asserting that its powers 
entitled it to guard the fundamental rights preserved by the basic rules of the Commu-
nity law.10 With the Stauder ruling, the Luxembourg Court demonstrated that it could 
concretize a number of principles that provided human rights protections already exis-
ting within the Community law. A year after Stauder, the Luxembourg Court went 
even further with the Internationale Handelsgesellschaft�UXOLQJ��)RU�WKH�¿UVW�WLPH��WKH�
Court overtly ruled that “respect for fundamental rights forms an integral part of the 

5  See De Búrca Gráinne, The Road Not Taken: The EU as a Global Human Rights Actor, American 
Journal of International Law 105 (2011).
6  See, for instance: Weiler Joseph, Eurocracy and Distrust: Some Questions Concerning the Role of the 
European Court of Justice in the Protection of Fundamental Human Rights Within the Legal Order of the 
European Communities, Washington Law Review 61 (1986) 1103 (1110). See also, for a broader view 
on the human rights regimes in Europe: Moravcsik Andrew, The Origins of International Human Rights 
Regimes: Democratic Delegation in Postwar Europe, International Organisation 54 (2000) 217.
7  See a history of this, at: Jacobs Antoine, The European Constitution. How it was created, What it will 
change (2005) 119.
8  Case 26/62 (Van Gend en Loos/NL) ECR 1963, 1.
9  See, amongst many: Weiler Joseph, Methods of Protection: Towards a Second and Third Genera tion 
of Protection in Cassese Antonio ea (eds), Human Rights and the European Community: Methods of 
Protection II (1991) 555, 581. See also: Weiler (Fn 6) 1137.
10  Case 29/69 (Stauder/City of Ulm) ECR 1969, 419.
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general principles of law protected by the court of justice.” Furthermore, in Interna-
tionale Handelsgesellschaft, the Court ruled that the constitutional traditions of the 
member states of the EC/EU should inspire the protection of rights at the Community 
level, noting that such protection must be offered within the Community’s objectives 
and structures.11 Therefore, Internationale Handelsgesellschaft signals that the Lux-
embourg Court conceived the constitutional frameworks of human rights within mem-
ber states as the foundation of the meaning of human rights at the Community level.12

Internationale Handelsgesellschaft�FODUL¿HG�PDQ\�WKLQJV�LQ�UHODWLRQ�WR�WKH�LVVXH�RI�
human rights at the Community level, but it showed no effort made by the Court to 
clarify the relationship between the growing body of EC human rights law and the 
(&+5�ODZ��$�¿UVW�DWWHPSW�E\�WKH�/X[HPERXUJ�&RXUW�WR�FODULI\�WKLV�UHODWLRQVKLS�ZDV�
made in Nold KG ��������LQ�DGGLWLRQ�WR�FRQ¿UPLQJ�WKH�Stauder and Internationale 
Handelsgesellschaft principles, the Court ruled that international human rights con-
ventions to which EU member states are parties can serve as guidelines for augmen-
ting the Community’s human rights framework.13 The ECHR obviously served as the 
most relevant and obliging human rights instrument at that time, but Nold KG did 
not contain any special reference to it. However, in Hauer v. Land Rheinland-Pfalz 
(1979),14 the Court overtly referred to the ECHR,15 using it as a guideline for the con-
struction and interpretation of its ruling.16 Hauer v. Land Rheinland-Pfalz did open 
the Community’s ‘window’ to the ECHR in terms of human rights law and the judg-
ment was later on followed by well-known treaty-based steps to ensure that the trea-
WLHV�WKHPVHOYHV�FODUL¿HG�KXPDQ�ULJKWV�LVVXHV��FXOPLQDWLQJ�LQ�$UWLFOH���SDUDJUDSK���RI�
the Amsterdam Treaty.17 However, apart from referring to the ECHR, the Treaty did 

11  Case 11/70 (Internationale Handelsgesellschaft) ECR 1970, 1125.
12  This was somehow pressured by the member states’ constitutional courts, such as that of Germany, which 
had maintained that since the Community law has no list of fundamental rights, Germany must scrutinize 
and assess every transfer of sovereignty to the EC against its constitutional human rights catalogue. See: 
Bundesverfassungsgericht [BVerfG; Federal Constitutional Court] 18.10.1967, 22 Entscheidungen des 
Bundesverfassungsgerichts [BVerfGE] 223 (1967) (F.R.G).
13  ‘international treaties for the protection of human rights, on which the member states have collaborated 
or of which they are signatories, can supply guidelines which should be followed within the framework of 
community law’ (Case 4/73 [Nold KG/Commission] ECR 1974, 491).
14  Judgment of the Court of 13 December 1979, case 44/79 (Hauer/Land Rheinland-Pfalz) ECR 1979, 3727.
15  It had used to refer to ECHR, however, even earlier in case 130/75 (Prais/Council) ECR 1976, 1589.
16  The Luxembourg Court had referred to ECHR in 1975 in case 36/75 (Rutili/Minister for the Interior) 
ECR 1975, 1219, however not as broadly as in Hauer v. Land Rheinland-Pfalz.
17 �7KH�(XURSHDQ�8QLRQ�¿UVW�ZURWH�RI�LWV�GHWHUPLQDWLRQ�WR�UHVSHFW�KXPDQ�ULJKWV�LQ�WKH�SUHDPEOH�RI�WKH�
Single European Act in 1987. Later on, it transformed this preambular determination of the Single Euro-
pean Act into a legal commitment in the Treaty on the European Union (1992). Soon after, in 1997, the 
$PVWHUGDP�7UHDW\�VSHFL¿HG��³7KH�8QLRQ�VKDOO� UHVSHFW� IXQGDPHQWDO� ULJKWV��DV�JXDUDQWHHG�E\� WKH�(XUR-
pean Convention for the Protection of Human Rights signed in Rome on 4 November 1950 and as they 
result from the constitutional traditions common to the Member States, as general principles for Commu-
nity Law.” With this constitutional foundation on human rights, Article 6 paragraph 2 of the Amsterdam 
Treaty made it clear that the ECHR provided a domestic source of human rights at the Union level and a 
foundation for human rights interpretation. Furthermore, the Amsterdam Treaty requested that the Lux-
embourg Court apply human rights standards, including those deriving from the ECHR, to the Communi-
ty’s legal acts (Article 46 [d] of the Amsterdam Treaty), which broadened the understanding that the Lux-
embourg Court would be entitled to use the ECHR when addressing cases involving Community acts that 
infringed upon ECHR law.
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QRW�HQXPHUDWH�VSHFL¿F�ULJKWV�WKDW�WKH�8QLRQ�ZRXOG�UHFRJQL]H��,W�OLPLWHG�LWVHOI�LQ�WKLV�
regard to a simple reference to the human rights catalogue familiar to the member sta-
tes and to the ECHR, a situation that was addressed by the 2000 EU Charter of Fun-
damental Rights, that became legally binding in 2009.18

The foregoing shows that the Luxembourg Court established and then largely con-
trolled the path to making the Union an organization with a foundation of human 
rights.19 Its efforts to regulate the issue of human rights did open up a measure of 
FRPSHWLWLRQ�ZLWK� WKH�6WUDVERXUJ�&RXUW��2QH�RI� WKH�¿UVW�DWWHPSWV� WR�VD\�VRPHWKLQJ�
about the developing human rights law in a supranational community with no duty 
to the ECHR, came in a 1958 ruling of the Strasbourg Court – as the then-European 
Commission for Human Rights. It wrote: “If a State contracts treaty obligations and 
subsequently concludes another international agreement which disables it from per-
IRUPLQJ�LWV�REOLJDWLRQV�XQGHU�WKH�¿UVW�WUHDW\�LW�ZLOO�EH�DQVZHUDEOH�IRU�DQ\�UHVXOWLQJ�
breach of its obligations under the earlier treaty.”20 The Strasbourg Court made clear 
that, amongst others, the EC member states would be held responsible for breaches 
of ECHR law, even in cases where EC institutions, not the member states, might 
have committed the violations. The decision also voiced clearly Strasbourg’s unease 
in accepting non-reviewable EC human rights related law. This unease apparently 
relaxed in the 1990 decision M. & Co., contending that “the transfer of powers to 
an international organization is not incompatible with the Convention provided that 
within that organization fundamental rights will receive an equivalent protection. 
[…] The Commission notes that the legal system of the European Communities not 
only secures fundamental rights but also provides for control of their observance.”21

M. & Co.��XQGRXEWHGO\� LQÀXHQFHG�E\�Solange II,22 acknowledged the authority 
of the EC in the protection of fundamental human rights, and of the Luxembourg 
Court as an observer of human rights protection at the Community level. In addition, 
M. & Co. illustrated the Strasbourg Court’s agreement with the situation that follo-
wed the ECHR member states’ accession to the EC/EU, with the EC/EU serving as, 
inter alia, a source of human rights law.23

18 �,Q������WKH�(8�LVVXHG�D�GUDIW�&KDUWHU�RI�)XQGDPHQWDO�5LJKWV��ZKLFK��IRU�WKH�¿UVW�WLPH��VSHFL¿HG�D�OLVW�RI�
rights the Union would be bound to respect. The Charter, however, had yet to gain legal stature; its authors 
intended that its incorporation and/or constitutionalization would occur as part of the adoption of the Con-
VWLWXWLRQ�RI�(XURSH��&RQVWLWXWLRQ�IRU�(XURSH��$UW�,���>ZKLFK�UHPDLQHG�XQUDWL¿HG@���6RRQ�DIWHU�WKH�FRQVWL-
tution’s failure, the Lisbon treaty enacted the Charter via�SURYLGLQJ�D�VSHFL¿F�DPHQGPHQW�IRU�LW��)RU�D�GLV-
cussion of the background of the Charter: De Hert Paul, Crafting European Integration with a Constitu-
tion containing an abundance of substantive human rights. Are freedom, democracy and pluralism served? 
In Van Thiel Servaas ea (eds), Understanding the new European Constitutional Treaty (2005) 215–253.
19  See for this: De Witte Bruno, The Past and Future Role of the European Court of Justice in the Protection 
of Human Rights in Alston Philip ea (eds), The EU and Human Rights (1999) 866.
20  European Commission of Human Rights (dec) 10.06.1958, 235/56, Yearbook 2, 256 (300).
21  European Commission of Human Rights (dec) 09.02.1990, 13258/87 (M. & Co./Federal Republic of 
Germany).
22  Solange II - Wünsche Handelsgesellschaft decision of 22 October 1986, BVerfGE 73, 339, case 
number: 2 BvR 197/83, Europäische Grundrechte-Zeitschrift.
23  To note, between 1958 and the decision in M. & Co., the Strasbourg Court refused certain appeals 
against acts of the EC/EU as inadmissible (for example: 10.07.1978, 8030/77 [Confederation Francaise 
Democratique du Travail/the European Communities]). Despite the appearan ce of this as a strategy to 
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The Matthews and Bosphorus Airways rulings, however, represent two major 
GHYHORSPHQWV�WKDW�FODUL¿HG�PDQ\�DVSHFWV�RI�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�WZR�KXPDQ�
rights regimes. In Matthews, the Strasbourg Court held that “the acts of the EC as 
such cannot be challenged before the Court, because the EC is not a Contracting 
Party.” Thus, the Strasbourg Court refused to deal with the secondary law of the EC/
EU. However, the Court went further – ruling that it was entitled to review the pri-
mary law of the EC/EU:

“Indeed, the 1976 Act cannot be challenged before the European Court of Justice 
for the very reason that it is not a ‘normal’ act of the Community, but it is a treaty 
within the Community legal order. The Maastricht Treaty, too, is not an act of the 
Community, but a treaty by which a revision of the EEC Treaty was brought about. 
The United Kingdom, together with all the other parties to the Maastricht Treaty, is 
responsible ratione materiae under Article 1 of the Convention and, in particular, 
under Article 3 of Protocol No. 1, for the consequences of that Treaty.”24

In Matthews, the Strasbourg Court adjudicated the legality of treaties that esta-
EOLVKHG� WKH�(&�(8�XQGHU� WKH�(&+5� ODZ�� WKLV� FRQ¿UPV� WKDW� WKH�6WUDVERXUJ�&RXUW�
had embarked upon the oversight of human rights protections in the EC/EU’s trea-
ties. However, the Strasbourg Court did so only under the contention that the trea-
ties concerned could not be reviewed within the EC/EU’s own judicial system; there-
fore, the Strasbourg Court understood its own intervention to be indispensable. As 
a result, the Court found that the United Kingdom (and all others), as a party (par-
ties) to the Maastricht Treaty, was (were) responsible ratione materiae for the Maas-
tricht Treaty’s violations of the ECHR. In this context, Matthews illustrates that the 
Strasbourg Court, on the one hand, trusted the Luxembourg Court’s review of human 
rights, and that, on the other hand, since the Luxembourg Court did not have the juris-
diction to review a violation produced by the Maastricht Treaty, the Strasbourg Court 
undertook the review of the treaty. In addition, Matthews represents the Strasbourg 
&RXUW¶V�RQH�RI�WKH�¿UVW�VWHSV�LQ�GH¿QLQJ�LWV�UHODWLRQVKLS�ZLWK�WKH�/X[HPERXUJ�&RXUW�
(eg M. & Co.).

In Bosphorus Airways��WKH�PRVW�VLJQL¿FDQW�RI�DOO�UXOLQJV�ZLWK�UHJDUG�WR�LWV�UHODWL-
onship with the Luxembourg Court, the Strasbourg Court, inter alia, ruled:

³7KH�&RXUW�¿QGV�WKDW�WKH�SURWHFWLRQ�RI�IXQGDPHQWDO�ULJKWV�E\�&RPPXQLW\�ODZ�FDQ�
be considered to be, and to have been at the relevant time, ‘equivalent’ to that of 
the Convention system. Consequently, the presumption arises that Ireland did not 
depart from the requirements of the Convention when it implemented legal obliga-
WLRQV�ÀRZLQJ�IURP�LWV�PHPEHUVKLS�RI�WKH�(XURSHDQ�&RPPXQLW\�´25

DYRLG�SRWHQWLDO�FRQÀLFW�ZLWK�WKH�/X[HPERXUJ�&RXUW��WKH�6WUDVERXUJ�&RXUW�ZHQW�IXUWKHU�LQ�LWV�Cantoni rul-
ing, accepting that it ‘has’ jurisdiction to review the acts of member states that implement EC/EU legisla-
tion ([Grand Chamber] 15.11.1996, 17862/91 [Cantoni/FR]). Under this authority, the Strasbourg Court 
UHYLVLWHG�LWV�HDUOLHU�FDVH�ODZ�DQG�WRRN�WKH�¿UVW�VWHS�WR�DGGUHVV�WKRVH�FDVHV�WKDW�PLJKW�KDYH�LPSOLFDWLRQV�IRU�
the Luxembourg Court. (The Strasbourg Court had refused earlier to rule on applications against acts of 
the Community, arguing that as far as the community is not a party to ECHR, it has no jurisdiction to deal 
with its acts. See, for instance: 10.07.1978, 8030/77 [CFDT/European Community] DR 13.)
24  (Grand Chamber) 18.02.1999, 24833/94 (Matthews/UK).
25  ECtHR (Grand Chamber) 30.06.2005, 45036/98 (Bosphorus Hava Yollari Turizm ve Ticaret Anonim 
Sirketi/IE).
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Bosphorus Airways�ÀHVKHG�RXW�WKH�VNHOHWRQ�RI�WKH�GRFWULQH�RI�µHTXLYDOHQW�SURWHF-
tion’ that the Strasbourg Court had proclaimed in M. & Co.��EXLOGLQJ�D�IXOO\�ÀHGJHG�
closeness with the Luxembourg Court.26 With the judgment, the Strasbourg Court 
HVWDEOLVKHG� D� QRQ�FRQÀLFWLQJ� UHODWLRQVKLS� EHWZHHQ� WKH� WZR� KXPDQ� ULJKWV� UHJLPHV�
because of its determination that the Luxembourg Court and the human rights law at 
the EC/EU level provide protection equivalent to that of the ECHR law.27. The Court 
also restated in Bosphorus Airways that the ECHR is a “constitutional instrument of 
European public order”28��WKHUHE\�FRQ¿UPLQJ�LWV�LQWHUQDWLRQDO�UHOHYDQFH�WR�WKH�(8��
despite the latter not being a party to the convention. The asserting about the constitu-
tional nature of the ECHR apparently underpins the understanding of the Strasbourg 
Court of the relationship between the ECHR and European Union law, with the for-
mer holding a higher place in the hierarchy than the latter.

On the other side of this burgeoning relationship, the Luxembourg Court acknow-
OHGJHG�DW�PDQ\�RFFDVLRQV�LWV�GHVLUH�WR�IROORZ�D�µQRQ�FRQÀLFWLQJ¶�SDWK��,W�UXOHG�WKDW��
while doing its job, it either “must take into account”29 or “take into consideration”30 
the Strasbourg regime of human rights. Given this, the Luxembourg Court welcomed 
the doctrine of equivalent protection constructed by the Strasbourg Court and chose 
to respect the friendly relationship with the latter by making use of its case law.31

III. The legal mandate for accession: the Lisbon Treaty and Protocol 14

In its early position, the Luxembourg Court advised the European Community that 
the treaties in force in 1996 offered no possibility for the European Community’s 
accession into the ECHR.32 The Council of Europe persistently recommended an 
amendment of the ECHR to allow the European Community to become a party to 
the ECHR,33 which, it argued, would increase legal certainty and offer a more cohe-

26  45036/98 (Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi/IE). For a broader explanation 
on this case, see: Schorkopf Frank, The Judgment of the European Court of Human Rights in the Case of 
Bosphorus Hava Yollari Turizm v Ireland, German Law Journal 6 (2005) 1255–1264. Available at: <http://
www.germanlawjournal.com/index.php?pageID=11&artID=630>.
27  De Hert Paul/Korenica Fisnik, The Doctrine of Equivalent Protection: Its Life and Legitimacy Before 
and After the European Union’s Accession to the European Convention on Human Rights, German Law 
Journal 13 (2012) 874–895. The Equivalent Protection Doctrine has just lately been also reiterated in 
M.S.S. v. Belgium and Greece: ECtHR (Grand Chamber) 21.01.2011, 30696/09 (M.S.S./BE and GR).
28  Preliminarily ruled in: 23.03.1995 (Loizidou/TR) (preliminary objections) Series A no 310, 27–28 § 75.
29  Case C-310/04 (Commission/SLG Carbon) ECR 2006 I-05915 para 43.
30  17.02.2009 (Grand Chamber), case C-465/07 (Elgafaji and another/Staatssecretaris van Justitie) 
para 28.
31  To see how the Luxembourg Court, national courts, and the Strasbourg Court have coordinated their 
µQRQ�FRQÀLFWLQJ¶�UHODWLRQVKLS��VHH��Sabel Charles F./Gerstenberg Oliver, Constitutionalising an Overlap-
ping Consensus: The ECJ and the Emergence of a Coordinate Constitutional Order, European Law Jour-
nal 16 (2010) 511–550. For an overview of cases that constructed this pathway, see: Craig Paul/De Búrca 
Gráinne��(8�/DZ��7H[W��&DVHV�DQG�0DWHULDOV��������VHH�VSHFL¿FDOO\�SDJHV�����WR�����
32  The Luxemburg Court in 1996 advised that “as Community law now stands, the Community has no 
competence to accede” to the ECHR (see 28.03.1996, opinion 2/94, ECR 1996 I-1759 § 36).
33  Council of Europe’s Parliamentary Assembly (Recommendation 1613 [2003] of 26 June 2003; Reso-
lution 1339 [2003] of 26 June 2003; Report on “The Council of Europe and the Convention on the future 
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rent human rights law in Europe.34 The Draft-Constitution for Europe35�WRRN�D�¿UVW�
(unsuccessful) constitutional step toward opening the way for the European Union to 
accede into the ECHR. With the changes in the Lisbon Treaty and its entrance into 
force, the European Union, in addition to proclaiming its international legal persona-
lity, legalized the treaty-basis for the accession. Apart from the Lisbon Treaty, which 
has carried out the basic changes needed to allow the European Union’s accession 
into the ECHR, the Council of Europe has made a small – but important – amend-
ment to the ECHR, through Protocol 14, allowing the accession of the European Uni-
on.36 In the following we will concentrate on the legal mandate for the accession in 
the Lisbon Treaty that raises the more interesting questions from a global law per-
spective.

As such, the Lisbon Treaty reads: “The Union shall accede to the European Con-
vention for the Protection of Human Rights and Fundamental Freedoms. Such acces-
VLRQ�VKDOO�QRW�DIIHFW�WKH�8QLRQ¶V�FRPSHWHQFHV�DV�GH¿QHG�LQ�WKH�7UHDWLHV�´37 With this 
determination, the Lisbon Treaty made it clear that accession was not only an option, 
but was also destination.38

The Lisbon Treaty garnered relatively broad popular approval from the EU mem-
ber states, and most important, from every legislature of the EU member states, giving 
the accession idea a legitimate foundation. It implies that the member states – the cells 
RI�OHJLWLPDF\�RI�WKH�8QLRQ�±�ZDQW�D�8QLRQ�ERXQG�WR�WKH�REOLJDWLRQV�ÀRZLQJ�IURP�WKH�
ECHR and accept, more concretely, the Strasbourg Court to review the rulings of the 
Luxembourg Court. In the following pages we like to highlight two points.

Firstly, there is the provision that “the accession shall not affect the Union’s com-
SHWHQFHV�DV�GH¿QHG� LQ� WKH�7UHDWLHV´� LQ� WKH�/LVERQ�7UHDW\�DQG� LQ� WKH�SURWRFRO� UHOD-
ting to the accession of the European Union into the ECHR.39�$W�¿UVW�VLJKW�WKH�SUR-
vision concerned does not allow an international body, such as the Strasbourg Court, 
to review the rulings of the Luxembourg Court. One could also read the abovemen-

of Europe”, 24 June 2003, etc); See also: Third Summit of Heads of State and Government of the Coun-
cil of Europe (Warsaw, 16-17 May 2005), Action Plan, Appendix 1, available at: <https://wcd.coe.int/wcd/
ViewDoc.jsp?id=860063&Site=COE>.
34  There are critics, like the former Advocate General Francis G. Jacobs, who are skeptical if accession 
will change anything at all. See, for instance: Jacobs Francis G., Accession of the European Union to 
the European Convention on Human Rights. Hearing organised by the Committee on Legal Affairs and 
Human Rights in Paris on 11 September 2007 (2007), available at: <http://www.statewatch.org/news/2007/
sep/jacobs-eu-echr.pdf>.
35  See Article I-7 of the Draft-Constitution of Europe.
36  In fact, the previous version of the ECHR – without Protocol 14 – functioned as an international instru-
ment open to state-only accession. Indeed, under the previous version and from the ECHR’s standpoint, 
WKH�(XURSHDQ�8QLRQ¶V�DFFHVVLRQ� LQWR� WKH�(&+5�ZRXOG�KDYH� VHHPHG� LPSRVVLEOH��3URWRFRO���¶V� VSHFL¿-
cation that the European Union can accede into the ECHR, however, opens the way for an international 
organization to accede into it by amending the text that allowed state-only accession.
37  Consolidated Version of the Treaty on the European Union, T-1, Art 6 para 2.
38  The EU’s accession to the European Convention on Human Rights: Towards a stronger and more 
coherent protection of human rights in Europe. The Speech of Viviane Reding, Vice-President of the 
European Commission responsible for Justice, Fundamental Rights and Citizenship. Hearing of the 
European Parliament’s Constitutional Affairs Committee, Brussels, 18 March 2010.
39  Article 2 Protocol no 8, relating to Article 6(2) of the Treaty on European Union on “the Accession of 
the Union to the European Convention on the Protection of Human Rights and Fundamental Freedoms”.
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tioned provision as an obstacle for rulings of the Strasbourg Court regarding issues 
that fall under the exclusive authority of European Union institutions, or one could 
also read the provision as a prohibition against accepting the rulings of the Strasbourg 
Court that delimitate or describe the borders of authority between the Union institu-
tions or the tie of the member states with the Union.

These understandings would prohibit member states from seeking an interpreta-
WLRQ�RU�UHVROXWLRQ�IURP�WKH�6WUDVERXUJ�&RXUW��H[SOLFLWO\�RU�LPSOLFLWO\��IRU�DQ\�FRQÀLFW�
that may originate from the treaties of the European Union (which Article 3 of Pro-
tocol 8 of the Lisbon Treaty also reshapes).40 They could also prohibit the Union’s 
institutions from recognizing or accepting the Strasbourg Court’s rulings that touch, 
explicitly or implicitly, on issues relating to the Union’s authority or that of its insti-
tutions.41

These readings, based on a domestic legal prohibition, would however contra-
dict the Vienna Convention on the Law of Treaties42 and suggestions put forward by 
scholars.43, 44

Secondly, there is question of how the accession of the European Union into the 
ECHR, legally-technically, will take place. The Treaty of Lisbon foresees a spe-
cial accession procedure. It requires that the Council of the European Union (Coun-
cil) unanimously approve the accession process at the Union level after obtaining 
the assent of the European Parliament.45�+RZHYHU��WKH�7UHDW\�DOVR�VSHFL¿HV�WKDW�WKH�
Council’s “decision concluding this agreement shall enter into force after it has been 
approved by the Member States in accordance with their respective constitutional 
requirements.”46

2QH� FRXOG� DUJXH� WKDW� WKH�PHPEHU�VWDWH� UDWL¿FDWLRQ� UHTXLUHPHQW�� LQ� DGGLWLRQ� WR�
Union-level approval, illustrates that the accession of the Union must be performed 

40  See: Art 3 (which relates to Art 344 of the Treaty on the Functioning of EU), Protocol no 8, relating to 
Article 6(2) of the Treaty on European Union on “the Accession of the Union to the European Convention 
on the Protection of Human Rights and Fundamental Freedoms”.
41  We recall that the Luxembourg Court in Hauer v. Land Rheinland-Pfalz ruled that “the question of a 
possible infringement of fundamental rights by a measure of the Community institutions can only be judged 
LQ� WKH� OLJKW�RI�&RPPXQLW\� ODZ� LWVHOI�´�7KLV�VLJQL¿FDQW�¿QGLQJ�VXSSRUWV� WKH�DXWRQRP\�RI� WKH�(XURSHDQ�
Union’s legal order in the face of external control – for example, the Strasbourg Court – which one could 
interpret as something that ‘refuses’ the authority of or the subordination to Strasbourg. Although one 
should not take Hauer v. Land Rheinland-Pfalz�DV�D�VLJQL¿FDQW�UHIHUHQFH�EHFDXVH�RI�LWV�DJH��WKH�ZRUGV�RI�
the abovementioned provision of the Lisbon Treaty (T-1, Art 6 para 2) are likely referencing it.
42  See: Articles 26 and 27 of the Vienna Convention on the Law of Treaties.
43  Kumm argues that “international law does not generally require, for example, that domestic courts must 
have jurisdiction to enforce international law. But if a provision of international law prescribes a certain 
EHKDYLRXU��QR�IHDWXUH�RI�WKH�GRPHVWLF�OHJDO�V\VWHP�FDQ�EH�LQYRNHG�DV�D�MXVWL¿FDWLRQ�IRU�QRQ�FRPSOLDQFH�´�
(Kumm Mattias, The Legitimacy of International Law: A Constitutionalist Framework of Analysis, 
European Journal of International Law 15 [2004] 911).
44  This is very well ruled, as an example of the obligation that states have towards international treaties, 
by a resolution of the General Assembly of UN, which states: “Every state has the duty to carry out 
in good faith its obligations arising from treaties and other sources of international law, and it may 
not invoke provisions in its constitutions or its laws as an excuse for failure to perform this duty”. See: 
GA Resolution 375 (IV).
45  Treaty on the Functioning of the European Union, T-5, Art 218 para 6 (ii).
46  Treaty on the Functioning of the European Union, T-5, Art 218, para 8.
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via a route wherein member states are the key actors – they determine the relation-
ship between the European Union and international law. This would dismiss the con-
tention that the accession of the European Union into the ECHR makes the Union a 
SXUH�VWDWH��,Q�FRQWUDVW��RQH�FRXOG�XUJH�WKH�DUJXPHQW�WKDW�WKH�VHSDUDWH�FRQ¿UPDWLRQ�WKDW�
member states would make – in addition to the unanimous decision of the Council – 
WR�DFFHGH�LQWR�WKH�(&+5�VLJQL¿HV�WKDW�PHPEHU�VWDWHV¶�UHVSRQVLELOLW\�IRU�(XURSHDQ�
Union human rights violations in the face of the Strasbourg regime will be conferred 
to the European Union. This would clearly delineate member states’ responsibility 
for the violations of the European Union. In accord, this would result in a dual mem-
bership in the ECHR, that of member states and that of the European Union.

:H�ZLOO�FRPH�EDFN�WR�WKH�VXEVWDQFH�RI�WKH������'UDIW�$FFHVVLRQ�7UHDW\�LQ�RXU�¿IWK�
section, after a brief discussion of the relationship between the Council of Europe’s 
ECHR and the European Union’s Charter.

IV. ECHR and EU Charter of Fundamental Rights: rivalry and mutual cohe-
rence

The European Convention on Human Rights is without a doubt the key Strasbourg 
human rights legal act, whereas the Charter of Fundamental Rights of the European 
Union must be seen as the key Luxembourg human rights legal act. The EU Char-
WHU�UHIHUV�VSHFL¿FDOO\�WR�WKH�(&+5�DW�VHYHUDO�SRLQWV�LQ�WKH�GRFXPHQW��)LUVW��LQ�LWV�SUH-
DPEOH��WKH�(8�&KDUWHU�DVVHUWV��³7KLV�&KDUWHU�UHDI¿UPV�>«@�WKH�ULJKWV�DV�WKH\�UHVXOW��
in particular […] the European Convention for the Protection of Human Rights and 
Fundamental Freedoms […] the case-law of the Court of Justice of the European 
Union and of the European Court of Human Rights.”47 Whereas, in its body, the 
(8�&KDUWHU�VSHFL¿HV�LQ�$UWLFOH����SDUDJUDSK����WKDW�³LQ�VR�IDU�DV�WKLV�&KDUWHU�FRQWDLQV�
rights which correspond to rights guaranteed by the Convention for the Protection of 
Human Rights and Fundamental Freedoms, the meaning and scope of those rights 
shall be the same as those laid down by the said Convention”.48

With the proclamation of the EU Charter of Fundamental Rights, and, in turn, after 
the Charter held true legal status because of the changes introduced by the Lisbon 
Treaty, the ECHR became both a core document the Charter referenced and, in the 
prospective sense, a competitor of the Charter. Although, in the past, their ‘harmo-
nic’ relation49 has remained informal from an international law perspective, with the 
accession, and the power of the Strasbourg Court to review the rulings of the Luxem-
bourg Court, the nature of this relationship will change in terms of international law. 
$�¿UVW�LVVXH�LV�WKLV�RI�KLHUDUFK\��IURP�WKH�LQWHUQDWLRQDO�ODZ�SHUVSHFWLYH��ZKDW�LV�WKH�
hierarchical relationship – if any – between the two documents (the hierarchy issue)? 
A second issue is that of degree: does the ECHR serve as a minimum or a maximum 

47  Charter of Fundamental Rights of the European Union, preamble para 4.
48  Charter of Fundamental Rights of the European Union, Art 52 para 3.
49 �1RWH� WKDW� WKH�6WUDVERXUJ�&RXUW�¿UVW�PHQWLRQHG� WKH�(8�&KDUWHU� LQ�Goodwin (07.07.2002 [Goodwin/
UK] Reports 1996-II, para 100). The Strasbourg Court went further in its construction of the doctrine 
of ‘equivalent protection’, in Bosphorus Airlines – a judgement that was extensively discussed above – 
WKHUHLQ�SURYLGLQJ�D�PRUH�GHWDLOHG�DQDO\VLV�RI�(XURSHDQ�8QLRQ�KXPDQ�ULJKWV�ODZ��ZLWK�D�VSHFL¿F�PHQWLRQ�
of and reference to the EU Charter.
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standard in terms of its relationship with the EU Charter (the standard of protection 
issue)?

The hierarchy issue refers to the doctrines of monism and dualism. The regula-
tion of the relationship between international and national law, one would argue, is 
a prerogative of domestic constitutional law,50 although international law insists that 
domestic law must both respect and be bound to it.51 From a constitutional perspec-
WLYH��QR�VSHFL¿F�SURYLVLRQ�LQ�WKH�7UHDWLHV�UHJXODWHV�WKH�UHODWLRQVKLS�EHWZHHQ�(8�ODZ�
and international law. Despite the monist logic in Kadi52 (decided by the CFI) and 
Kadi and Al Barakat (Grand Chamber),53 the prevailing position of Luxembourg 
about the relationship between European Union law and international law is dua-
list. 54 The Luxembourg Court defended a dualist position rather strongly in Naka-
jima and Fediol vis-à-vis the treaties where the European Community is a party, 
such as the World Trade Organization (WTO),55 and even more strongly in Kadi and 
Al Barakat of 2008.

One can safely assume that the European Union is preconditioned not to recog-
QL]H�WKDW�DQ�LQWHUQDWLRQDO�WUHDW\�VWDQGV�DERYH�LWV�(8�&KDUWHU�XQOHVV�LWV�&RXUW�FRQ¿UPV�
it so in each case. In its Opinion 2/94, the Luxembourg Court, inter alia, ruled that 
accession “to the Convention would, however, entail a substantial change in the pre-
sent Community system for the protection of human rights in that it would entail the 
entry of the Community into a distinct international institutional system as well as 
integration of all the provisions of the Convention into the Community legal order.”56

7KLV�TXRWH�H[HPSOL¿HV�D�PRQLVWLF�SRVLWLRQ�RI�WKH�/X[HPERXUJ�&RXUW�WRZDUG�WKH�
ECHR, although one cannot interpret this as something that would bind the position 
of Luxembourg after the European Union accedes into the ECHR.

In this context, the ‘mood’ of the Luxembourg Court has not followed either a 
¿UPO\�PRQLVWLF�RU�D�¿UPO\�GXDOLVWLF�DSSURDFK�WRZDUG�LQWHUQDWLRQDO�WUHDWLHV��DOWKRXJK�
the European Union has been a party therein, it could continue to hold that position 
after the European Union accedes into the ECHR. To this extent, from the dome-
stic constitutional point of view, the European Union does not seem likely to grant 
the ECHR a hierarchical position over the EU Charter, or, at least, the Luxembourg 
Court’s current case law reinforces this perception. One may wonder whether inter-

50  See, amongst many: Malanczuk Peter, Akehurst’s Modern Introduction to International Law7 (1997).
51  See for instance: Lauterpacht in Maniruzzaman A. F. M., State Contracts in Contemporary International 
Law: Monist versus Dualist Controversies, European Journal of International Law 12 (2001) 309–328. To 
see how national constitutions regulate this, read the classic: Cassese Antonio, Modern Constitutions and 
International Law (1985).
52  CFI, T-315/01 (Kadi/Council of the European Union and Commision of the European Communities) 
ECR 2005 II-03649.
53  CJ 03.09.2008 (Grand Chamber), joined cases C-402/05P and C-415/05P (Kadi and Al Barakaat 
International Foundation/Council of the European Union and Commission of the European Communities) 
ECR 2008 I-06351.
54  Ziegler Katja S., Strengthening the Rule of Law, but Fragmenting International Law: The Kadi Decision 
of the ECJ from the Perspective of Human Rights, Human Rights Law Review 9 (2009) 288–305.
55  See for instance: 07.05.1991, case C-69/89 (Nakajima/Council) ECR 1991 I-02069 para 27–31; see 
also: 22.06.1989, case 70/87 (Fediol/Commission) ECR 1989, 1781 para 19 et seq.
56  ECJ, opinion 2/94, ECR 1996 I-1759 para 34 & 35.
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QDWLRQDO�ODZ�±�DQG�PRUH�VSHFL¿F��WKH�(&+5�ODZ�±�ZLOO�DGGUHVV�WKH�TXHVWLRQ�RI�WKH�
UHODWLRQVKLS�EHWZHHQ�WKH�(8�&KDUWHU�DQG�WKH�(&+5��1R�DQVZHU�VSHFL¿FDOO\�DGGUHV-
ses this; however, international law does insist upon domestic respect and requires 
that no means of domestic law be used to invalidate an obligation under internatio-
nal law.57 The Strasbourg Court, in particular, has ruled that the ECHR stands above 
national human rights laws. Given this, any insistence upon solving the question of 
hierarchy or parity between the EU Charter and the ECHR appears unrealistic, a chal-
lenge to be solved by the interaction between the two courts post-accession. In addi-
tion, international law and the Luxembourg Court have almost different positions 
regarding the relationship between the two.58

From a domestic point of view, the Draft Accession Treaty is considered an inter-
national treaty from the viewpoint of EU law. The Luxembourg Court, however, has 
ruled that international treaties wherein EU is a party form part of domestic Union 
law and are placed between the primary law and secondary law. This said, the Draft 
Accession Treaty would seem to be ranked somewhere between the treaties and 
secondary law within the EU legal order,59 adding that the ECHR could not be consi-
dered to have been given any treaty-level rank by EU law itself. With its “domestica-
tion” via the Draft Accession Treaty, ECHR becomes part of the “law” to be observed 
by the Luxembourg Court in accordance with Art 19.1 (TEU). As such, the ECHR, 
DW�OHDVW�GRPHVWLFDOO\��EHFRPHV�SDUW�RI�WKH�(8�ODZ�ZLWK�D�UDWKHU�XQGH¿QHG�VWDWXV�EHW-
ween primary and secondary law, however, having also supremacy upon EU member 
states’ national legal orders.

As seen, in its preamble, the EU Charter demonstrates its respect for the ECHR 
and the case law of the Strasbourg Court. However, one cannot interpret this as a 
downgrading of the power of the EU Charter in deference to the ECHR. Indeed, 
moving forward, one may characterize the next legally binding provisions as a formal 
tie between the EU Charter and the ECHR. In light of the abovementioned provision, 
the EU Charter accepts the Strasbourg regime of human rights as a guideline or even 
a checklist to be followed when undertaking any interpretation of rights and freedoms 
in the EU Charter that correspond with those enshrined in the ECHR. Yet, this can-
QRW�VHUYH�DV�D�VRXUFH�ZKHUH�RQH�FRXOG�¿QG�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�(8�&KDUWHU�
and the ECHR spelled out. In this context, the European Union, through its Charter, 
KDV�WDNHQ�D�QRQ�FRQÀLFWLQJ�SDWK�ZLWK�WKH�(&+5�E\�IROORZLQJ�WKH�VFRSH�DQG�H[WHQW�RI�

57  See, for instance: Economides Constantin, The Relationship Between International and Domestic Law. 
Report of the European Commission for Democracy Through Law (Venice Commission), Science and 
Technique of Democracy No 6, CDL-STD(1993)006; See also: GA Resolution 375 (IV); Jackson John H., 
Status of Treaties in Domestic Legal Systems: A Policy Analysis, The American Journal of International 
Law 86 (1992) 310–340.
58  From a member state of Council of Europe perspective, such as Austria, the national courts consider that 
the prerogative to be based or not in the rulings of the Strasbourg Court is a matter of their autonomy. See: 
De Lamothe Dutheillet O., Study no. 304/2004 on Case-Law Regarding the Supremacy of International 
Human Rights Treaties. European Commission for Democracy Through Law (Venice Commission), 
CDL-DI(2004)005, para. 35.
59  CJEU 10.09.1006, Case C-61/94 (Commission/DE [International Dairy Arrangement]) para 52. See 
also: Council of Europe, 5th Working Meeting of the CDDH Informal Working Group on the Accession 
of the European Union to the European Convention on Human Rights (CDDH-UE) with the European 
Commission, CDDH-UE(2011)01, 4.
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ULJKWV�DQG�IUHHGRPV�DV�VSHFL¿HG�DQG�FRQVWUXFWHG�E\�WKH�(&+5�±�DV�ORQJ�DV�WKH\�DUH�
the same as the rights and freedoms enshrined in the EU Charter. However, this pro-
vision intentionally omits referring itself to the case law of the Strasbourg Court, and 
LW�VXI¿FHV�WR�UHIHU�LWVHOI�WR�WKH�(&+5�RQO\��ZKLFK�LQGLFDWHV�WKH�µOLPLWHG¶�DGKHUHQFH�
the Charter commits itself to in terms of the Strasbourg regime of human rights.60

A second issue with the co-existence of two European human rights texts, con-
cerns the level of protection: does the ECHR serve as a minimum or a maximum 
standard in terms of its relationship with the EU Charter (the standard of protec-
tion issue)? The EU Charter has one lateral provision that resolves this question. 
However, the EU Charter catalogue of rights and freedoms is broader than this in 
the ECHR.61 Therefore, the question that logically follows asks whether the relati-
onship between the two documents could be ‘troubled’ if they collide. To solve this 
SRWHQWLDO�SUREOHP��WKH�(8�&KDUWHU�VSHFL¿HV��³1RWKLQJ�LQ�WKLV�&KDUWHU�VKDOO�EH�LQWHU-
preted as restricting or adversely affecting human rights and fundamental freedoms 
DV�UHFRJQLVHG��LQ�WKHLU�UHVSHFWLYH�¿HOGV�RI�DSSOLFDWLRQ��E\�8QLRQ�ODZ�DQG�LQWHUQDWLR-
nal law and by international agreements to which the Union or all the Member Sta-
tes are party, including the European Convention for the Protection of Human Rights 
and Fundamental Freedoms, and by the Member States’ constitutions” (Article 53). 
“[However] […] [this] shall not prevent Union law providing more extensive protec-
tion” (Article 52 paragraph 3).62

These provisions point at a Solange I approach taken in the Charter with regard to 
the level of protection: by prohibiting the European Union from limiting the rights 
and freedoms guaranteed by the ECHR, the EU Charter has not limited itself to offe-
ring broader and more extensive rights and freedoms. The Charter, which now has 
the force of law, allows the Union’s institutions to offer broader rights and freedoms 
than those enshrined by the Strasbourg regime of human rights.63 In this context, 
the EU Charter views the ECHR as a minimum protection instrument; if it wants to 
offer broader and more extensive rights and freedoms, the EU Charter may reject a 
burden not to exceed the ECHR.64 Note, however, that some contend that the Lux-
embourg Court has in the past breached the ‘minimum’ standards of the Strasbourg 

60  See: De Hert Paul/Ellyne Erika Eva, L’articulation de la Charte européenne et de la Convention euro-
péenne des droits de l’homme dans le domaine du droit pénal : concurrence ou complémentarité ? in 
De Baerdemaeker Robert ea (eds), La place de l’avocat pénaliste dans le procès. 8Q�QRXYHDX�Gp¿�HXUR-
péen (2011) 97–125 (page 102/3); See also, and compare: Artino Miriam/Noël Pierre-Yves, Les perspec-
tives d’interactions entre la CJUE et la Cour européenne des droits de l’Homme du fait de l’entrée en 
vigueur du traité de Lisbonne, Revue du marché commun et de l’Union Européenne 540 (2010) 446 (448).
61  Except for the civil and political rights that have been merely copied from the ECHR, the EU Charter 
FRQWDLQV�VSHFL¿F�HFRQRPLF��VRFLDO��HQYLURQPHQWDO��FRQVXPHU��ELRHWKLFDO��DQG�RWKHU�ULJKWV�WKDW�WKH�(&+5�
does not enshrine.
62  For comparison, the ECHR recognizes this by asserting: “Nothing in this Convention shall be construed 
as limiting or derogating from any of the human rights and fundamental freedoms which may be ensured 
under the laws of any High Contracting Party or any under other agreement to which it is a Party” 
(European Convention on Human Rights, Art 53).
63  The ECHR endorses this as well, as seen in the abovementioned provision of the ECHR.
64  See, for instance: Draft Opinion on Implications of a Legally-Binding EU Charter of Fundamental 
Rights On Human Rights Protection In Europe. European Commission for Democracy through Law, 
Opinion no 256/2003, CDL (2003) 92.
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regime, such as in Hoechst.65 If so, this raises the question of whether the provision 
written in the EU Charter, in addition to ordering the Union to take the ECHR law as 
a minimum standard of human rights, also authorizes the Union not to recognize or 
implement a ruling of the Strasbourg Court, which, in the understanding of the Lux-
embourg Court, would be seen as a restrictor of rights and freedoms guaranteed in 
WKH�(8�&KDUWHU��$OWKRXJK�QR�GH¿QLWLYH�DQVZHU�H[LVWV��LW�LV�TXLWH�FOHDU�WKDW�WKH�/X[HP-
bourg Court, because it is based upon the above provision of the EU Charter, could 
authorize itself to reject a ruling of the Strasbourg Court that, in the view of the Lux-
embourg Court, limits a right deriving from the EU Charter. This could certainly pro-
duce problems in the ERQD�¿GH application of the ECHR and the respect for the pacta 
sunt servanda principle of the Vienna Convention on the Law of Treaties.

V. The contents of the Draft Accession Treaty of European Union into ECHR

Although Protocol 14 of the ECHR issued a one-sentence authorization of the Euro-
pean Union’s accession into the ECHR, the ECHR was not ready to allow a chal-
lenge-free accession. Since the ECHR, to that point, had been an instrument open to 
states only as opposed to such non-state actors as the European Union, and, given that 
the European Union has many features distinguishing it from states, the ECHR now 
must accommodate the features of the European Union. In light of this, the respon-
sible committee within the Council of Europe had initially outlined certain options 
for the European Union’s accession. First, in 2002, the committee proposed that the 
amendments to the ECHR necessary to allow the accession should be made either 
through an amending protocol to the ECHR or through an accession treaty.66 Alt-
hough Protocol 14 provided a basic amendment, the Council of Europe needed to 
change numerous terms and to clarify a number of things within the ECHR relating to 
the foreseen accession of the European Union. Hence, the Council of Europe and the 
European Commission determined that an accession treaty option would best address 
the accession of the European Union and the changes to the ECHR needed to accom-
modate this in consideration of the European Union’s particularities, and they recom-
mended that it be introduced and undertaken all at once. Thus, the Council of Europe 
DQG� WKH�(XURSHDQ�&RPPLVVLRQ�KDYH�DOUHDG\�GUDIWHG� WKH�¿QDO�YHUVLRQ�RI� WKH�'UDIW�
$FFHVVLRQ�7UHDW\�±�QRZ�GXH�WR�HQWHU�LQWR�WKH�SURFHVV�RI�UDWL¿FDWLRQ�±�DQG�KDYH�DFFRU-
dingly introduced and built the necessary mechanisms to accommodate the European 
Union within the ECHR institutional and legal framework. Next, we will examine 
some of the key elements of the Draft Accession Treaty.

,Q� WKH�SURFHVV�RI�GUDIWLQJ�WKH�'UDIW�$FFHVVLRQ�7UHDW\��¿YH�W\SHV�RI� LVVXHV�DURVH�
that required the accession treaty’s attention: 1) general issues relating to the scope of 

65  See: Lawson Rick��&RQIXVLRQ�DQG�&RQÀLFW"�'LYHUJLQJ�,QWHUSUHWDWLRQV�RI�WKH�(XURSHDQ�&RQYHQWLRQ�RQ�
Human Rights in Strasbourg and Luxembourg in Lawson Rick/De Blois Matthijs (eds), The Dynamics of 
the Protection of Human Rights in Europe: Essays in Honour of Henry G. Schermers III (1994) 219 (245); 
Also: De Hert/Ellyne (Fn 60) 97–125; cf Spielmann Dean, Human Rights Case Law in the Strasbourg and 
/X[HPERXUJ�&RXUWV��&RQÀLFWV��,QFRQVLVWHQFLHV��DQG�&RPSOHPHQWDULWLHV�LQ�$OVWRQ�3KLOLS�HD��HGV���7KH�(8�
and Human Rights (1999) 766–767.
66  Modalities Of Accession From The Point Of View Of Treaty Law, Steering Committee For Human 
Rights, Council of Europe, Monday 11 March–Wednesday 13 March 2002, Doc. No. GT-DH-EU(2002)009.
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accession and the borders of legal liability; 2) “technical adaptations to provisions of 
the ECHR and other instruments with respect to the European Union as a contracting 
party;” 3) procedures before the European Court of Human Rights; and 4) institutio-
QDO�DQG�¿QDQFLDO�GLOHPPDV�67

First, the Draft Accession Treaty addressed the general issues pertaining to the 
demarcation of liability between European Union and its member states; the scope of 
accession; whether the accession of the European Union to the ECHR entails the acces-
sion of the European Union into every protocol of the ECHR as well; and to reserva-
tions, declarations, and derogations, and so forth. Concerning the demarcation of liabi-
lity between European Union and its member states, the Draft Accession Treaty reads:

“Accession to the Convention and the Protocols thereto shall impose on the Euro-
pean Union obligations with regard only to acts, measures or omissions of its ins-
WLWXWLRQV��ERGLHV��RI¿FHV�RU�DJHQFLHV��RU�RI�SHUVRQV�DFWLQJ�RQ�WKHLU�EHKDOI��1RWKLQJ�
in the Convention or the Protocols thereto shall require the European Union to per-
form an act or adopt a measure for which it has no competence under European 
Union law.”68

7KLV�SURYLVLRQ�HI¿FLHQWO\�GHPDUFDWHV�WKH�ERUGHU�RI�UHVSRQVLELOLW\�EHWZHHQ�PHP-
ber states and the European Union vis-à-vis the ECHR. It provides for a separated and 
individual liability, as opposed to a shared one, for the implementation of the ECHR, 
meaning that the European Union and each member state stand alone as responsible 
IRU�WKHLU�DFWV�ZLWKLQ�WKHLU�¿HOG�RI�SRZHUV��)XUWKHUPRUH��E\�GHWHUPLQLQJ�WKDW�WKRVH�DFWV�
or omissions will “be understood as relating also, mutatis mutandis, to the European 
Union”69��WKH�'UDIW�$FFHVVLRQ�7UHDW\�IXUWKHU�FODUL¿HV�WKH�LVVXH�RI�UHVSRQVLELOLW\�IRU�
violations of the ECHR from legal acts adopted by member states for implementing 
a legal measure of the European Union.

Second, with respect to the European Union as a High Contracting Party, the tech-
nical adaptations to provisions of the ECHR cover such issues as: a) the term ‘State’ 
or ‘State parties:’ here the Draft Accession Treaty sets that such terms relate automa-
tically to the European Union as well; and b) such terms as ‘national law,’ ‘national 
security,’ and ‘administration of the state’: here the Draft Accession Treaty sets that 
such terms, to the extent possible, relate to the European Union in the same manner 
as they do to the member states.70

Third, the accession agreement addresses a few procedural issues: a) the accession 
agreement provides that the European Union shall take part in any procedure before 
the Strasbourg Court as a respondent, amicus curiae or otherwise as a third party 
intervener in cases also covering the non-EU contracting parties of the Convention, 

67  Draft list of issues to be discussed regarding the accession of the European Union to the European 
Convention on Human Rights, 1st Working Meeting Of The CDDH Informal Working Group On The 
Accession Of The European Union To The European Convention On Human Rights (CDDH-UE) With 
The European Commission, CDDH-UE(2010)06rev.
68  Draft legal instruments on the accession of the European Union to the European Convention on Human 
Rights, Final Version, Council of Europe, CDDH-UE(2011)16, Art 1 para 2 subpara c.
69  Draft legal instruments on the accession of the European Union to the European Convention on Human 
Rights, Final Version, Council of Europe, CDDH-UE(2011)16, Art 1 para 2 subpara e.
70  Draft legal instruments on the accession of the European Union to the European Convention on Human 
Rights, Final Version, Council of Europe, CDDH-UE(2011)16, Art 3 para 1 subpara b.
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as every other High Contracting Party is authorized; b) the Draft Accession Treaty 
introduces the co-respondent mechanism, by outlining that:

“The European Union or a member State of the European Union may become a 
co-respondent to proceedings by decision of the Court in the circumstances set out 
in the Agreement on the Accession of the European Union to the Convention for 
the Protection of Human Rights and Fundamental Freedoms. A co-respondent is 
a party to the case. The admissibility of an application shall be assessed without 
regard to the participation of a correspondent in the proceedings.”71

The co-respondent mechanism serves as the most likely instrument to keep the 
European Union particularities within the ECHR law. Commenting on this issue, 
Commissioner Reding asserted:

“It is indeed essential that the European Union receives the right to join the pro-
ceedings as a co-respondent in cases brought against a Member State. This is of 
particular importance where the alleged violation of the Convention concerns an 
act which the Member State has adopted in compliance with an obligation under 
Union law and where the Member State concerned could only have avoided that 
alleged violation by disregarding its obligation under Union law.”72

The co-respondent mechanism therefore prohibits the scenario of Strasbourg 
Court getting involved into the division of responsibility between the EU and its 
Member States for breaches of the Convention, a scenario which would offer room to 
the Strasbourg Court to interpret the EU law by ruling the internal division of powers 
deriving therefrom. By the co-respondent mechanism, the EU and its Member Sta-
tes are jointly held responsible for a violation of the Convention by the Strasbourg 
Court. On the other hand, the co-respondent mechanism ensures that the EU and 
Member States are represented jointly before the Strasbourg Court in a case invol-
ving the EU law and Member States measures implementing it, in which case the 
sincere cooperation between the EU and Member States is also ensured in their joint 
position before the Convention system. The co-respondent mechanism, therefore, 
clearly makes the point that the EU Treaties are not practically given the chance to be 
interpreted by the Strasbourg Court, something which derives from Protocol 8, there-
fore immunizing the EU law system from potential interferences from the Conven-
tion system. Of course, the voluntary nature of the co-respondent mechanism remains 
a loophole in the Accession Agreement, as the question is what would be the result 
of a scenario in which the correct addressee (the co-respondent) does not accept to 
join the proceedings before the Strasbourg Court. With this in mind, the Accession 
Agreement may not force any party to join as a co-respondent therefore risking the 
Convention’s effectiveness on calling responsible the right respondent.

Another highly important point is the issue of inter-state – now named as inter-party 
complaint procedure – procedure and the possibility for EU and its Member States 
inter se to appear before the Strasbourg Court on an issue relating to the Convention. 

71  Draft legal instruments on the accession of the European Union to the European Convention on Human 
Rights, Final Version, Council of Europe, CDDH-UE(2011)16, Art 1 para 2 subpara c.
72  The EU’s accession to the European Convention on Human Rights: Towards a stronger and more coher-
ent protection of human rights in Europe. The Speech of Viviane Reding, Vice-President of the European 
Commission responsible for Justice, Fundamental Rights and Citizenship. Hearing of the European Parlia-
ment’s Constitutional Affairs Committee, Brussels, 18 March 2010.
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The inter-party procedure, nevertheless, would allow the EU Member States to pull 
out EU law (and the Convention as incorporated into it) to the Strasbourg Court’s 
interpretation, which would violate Article 344 TFEU. The latter does clearly ban the 
possibility for an EU Member State to send to an international tribunal an issue of 
EU law for interpretation. Therefore, one must argue here that although the Acces-
sion Agreement foresees the inter-party procedure, in fact the EU may not be atta-
cked there by its Member States for an issue relating to EU law including the Con-
vention. Violating this prohibitive rule deriving from Article 344 TFEU would also 
render the EU Member States responsible for failing to respect the duty to sincere 
cooperation73 under the EU Treaties and the EU law external autonomy as also con-
¿UPHG�LQ�Mox Plant.74 Of course, practically this provision of the Accession Agree-
ment is thought to remain impractical for use of EU Member States.

The remaining issues this chapter of the Draft Accession Treaty addresses do not 
fall within the scope of this article.

)RXUWK�� DV� D�¿QDO� SRLQW�� WKH� LQVWLWXWLRQDO� DQG�¿QDQFLDO� LVVXHV� WKLV� DFFHVVLRQ� WUHDW\�
addresses cover these matters: a) the status and the scope of membership of a judge 
representing the European Union in the Strasbourg Court; b) the extent of the involve-
ment of the European Parliament in the election of Strasbourg Court judges by the Par-
liamentary Assembly of the Council; c) the membership of the European Union in the 
Committee of Ministers of the Council when the Committee sits to carry out its obliga-
tions under the ECHR; and d) the involvement of the European Union in the expenditu-
UHV�V\VWHP�RI�WKH�6WUDVERXUJ�&RXUW�DQG�WKH�RYHUDOO�¿QDQFLDO�FRRUGLQDWLRQ�RI�WKDW�&RXUW�75

As noted earlier in this article, the Draft Accession Treaty addresses all of these 
issues and, in the meantime, amends the ECHR in order to allow the ECHR to res-
pond to the particularities of the European Union as a High Contracting Party. One 
needs also to reassert that Protocol 8 to the EU Treaties clearly prohibits the Acces-
sion Agreement to interfere to the distribution of competences within the EU Trea-
ties. Such prohibitive rule makes manifest the fact that the EU may not negotiate or 
accept a silent meaning of the Accession Agreement which may interfere to the pow-
ers set forth by the Treaties. Beyond this point, one also needs to mention the fact that 
Protocol 8 does not, however, refuse the possibility of the Strasbourg Court to rule 
on the EU from an international law perspective. Such ruling of the Strasbourg Court 
may not become domestically interfering to the EU Treaties, nevertheless, therefore 
Protocol 8 does not become incompliant with the functional role that the Strasbourg 
Court will have towards the EU.

VI. Five consequences of the accession of the European Union into the ECHR

When the Constitution for Europe made a provision allowing the Union to accede 
into the ECHR, Benita Ferrero-Waldner, the then-European Commissioner for Exter-
nal Relations and European Neighborhood Policy, declared:

73  See eg: Neframi Eleftheria, The Duty of Loyalty: Rethinking its Scope through its Application in the 
Field of EU External Relations, Common Market Law Review 47 (2010) 323 (335).
74  Case C-459/03 (Commission/IE [Mox Plant]) ECR 2006 I-04635.
75  Draft legal instruments on the accession of the European Union to the European Convention on Human 
Rights, Final Version, Council of Europe, CDDH-UE(2011)16, Art 6–8.
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³1RZ�� ¿QDOO\�� WKH� (8�&RQVWLWXWLRQ� LQFOXGHV� D� FRPPLWPHQW� WKDW� µWKH� (XURSHDQ�
Union shall accede to the European Convention.’ This will be a historic achieve-
ment for the protection of human rights in Europe, and a strong symbol for the pro-
tection of human rights in Europe, and a strong symbol of the EU’s and Council of 
Europe’s commitment to pan-European values.”76

The words of Benita Ferrero-Waldner, therefore, present the view that the acces-
sion of the European Union to the ECHR will open the way for a pan-European inte-
gration, and they propose that this will prove to be an extraordinary accomplishment 
in European human rights space. However, as Benita Ferrero-Waldner stated, with 
the European Union as a party in the ECHR, many things are going to look diffe-
rent from their appearance at the beginning or even their appearance now. In other 
words, accession to the ECHR will give the Union more responsibility for the ECHR, 
which will, in turn, generate a number of consequences in practice; although, for 
some, this will remain “widely regarded as valuable for political and symbolic rea-
sons, [which] will have rather limited concrete effects on the observance of human 
rights standards.”77 Let us, therefore, address some arguments on the consequences 
of the accession of the European Union into the ECHR as seen from the perspectives 
of European Union law and of international law.

First, the accession will engage the Union more in-depth with international law, 
given that the ECHR is an instrument of regional-international law. To this extent, 
this will make the Union internationally liable for the ECHR, which will not only 
push the Union penetrate more deeply into international law, but it will also further 
and consolidate its link with international law. Some argue that the accession will 
DGYDQFH�WKH�LQWHUQDWLRQDO�FDSDFLW\�RI�WKH�(XURSHDQ�8QLRQ�±�ZKLFK�IRUWL¿HV�WKH�LQWHU-
national legal personality of the Union78 – to conclude treaties in areas long consi-
dered an essential property of states and state sovereignty. In this context, the acces-
sion of the European Union into the ECHR will generate a new momentum towards 
the Union’s ‘federalization’ or ‘stateness’, because international bodies may hold it 
internationally liable for the domains of issues typically relating to states and not to 
non-state actors. In addition, the accession opens the way for the Strasbourg Court to 
attribute acts adopted by the institutions or bodies of the Union directly to the Union 
instead of attributing them – albeit implicitly – to 27 Member States collectively. The 
8QLRQ¶V�VSHFL¿FLW\�DV�D�GLVWLQFW�OHJDO�HQWLW\�YHVWHG�ZLWK�DXWRQRPRXV�SRZHUV�ZLOO�WKHQ�
EH�DGHTXDWHO\�UHÀHFWHG�LQ�SURFHHGLQJV�EHIRUH�WKH�6WUDVERXUJ�&RXUW�79

Second, the accession will increase the external legitimacy of the Union. Of no 
doubt, the Union has been ‘making and interpreting’ rights and freedoms since its 
Van Gend en Loos case, although international law did not oversee its human rights 

76  Myjer Egbert, Can the EU Join the ECHR – General Conditions and practical arrangements (ny), 
available at: <http://www.ecln.net/elements/conferences/book_berlin/myjer.pdf>.
77  Jacobs (Fn 34).
78  See, for instance: Duvigneau Johan Ludwig, From Advisory Opinion 2/94 to the Amsterdam Treaty: 
Human Rights Protection in the European Union, Legal Issues of Economic Integration 25 (1998) 61 (84).
79  The EU’s accession to the European Convention on Human Rights: Towards a stronger and more coher-
ent protection of human rights in Europe. The Speech of Viviane Reding, Vice-President of the European 
Commission responsible for Justice, Fundamental Rights and Citizenship. Hearing of the European Parlia-
ment’s Constitutional Affairs Committee, Brussels, 18 March 2010.
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law and performance. When the accession occurs, the Union will internationally legi-
timize the power of its human rights law, since that power will then fall under the 
control of an international court, as happens with almost every state. This will, of 
course, increase the legal certainty in the Union,80 especially regarding the protec-
tion of individual rights,81 and will discharge the criticisms that the Union has had no 
external review of its human rights performance. “It will also close gaps in legal pro-
tection by giving European citizens the same protection vis-à-vis acts of the Union 
as they presently enjoy from member states.”82 Furthermore, being externally legiti-
PL]HG�LQ�WKH�GRPDLQ�RI�KXPDQ�ULJKWV�ODZ�ZLOO�PDNH�WKH�8QLRQ�PRUH�MXVWL¿DEO\�SRZ-
erful toward its supranational targets in view of the fact that no Union institution will 
serve as the very last instance in deciding issues of fundamental rights and freedoms.

Third, the accession will produce a number of effects in the relationship Luxem-
bourg and Strasbourg. Although the Luxembourg Court and Strasbourg Court have 
EXLOW�D�UDWKHU�µQRQ�FRQÀLFWLQJ¶�UHODWLRQVKLS�83 this appears, for the most part, to be 
because Strasbourg had no legal power to ‘act over Luxembourg’ – since the Euro-
SHDQ�8QLRQ�ZDV�QRW�D�SDUW\�WR�WKH�(&+5��DQG�EHFDXVH�/X[HPERXUJ�ZDQWHG�QR�¿JKW�
with an international court. Given these tensions, the relationship between the two 
courts has followed a consensual path. However, with the European Union’s acces-
sion into the ECHR, the Strasbourg Court will have the legal power to control and 
intervene over the Luxembourg Court case-law which would be presumed to touch 
the Convention. The accession will give the Strasbourg Court international legal 
authority to review the acts of the Luxembourg Court as to their conformance with 
the ECHR law. As the argument goes, the Strasbourg Court will have legal authority 
to have power over the Luxembourg Court, whereas the latter will be responsible for 
following the Strasbourg Court from an international law point of view. This all sup-
SRUWV� WKH�FRQFOXVLRQV� WKDW��¿UVW�� WKH� µQRQ�FRQÀLFWLQJ¶� UHODWLRQVKLS�±�PDQDJHG�XQWLO�
now – might not continue, and that, second, no legal problems will appear that arise 
IURP�UHVROYLQJ�D�SRWHQWLDO�FRQÀLFW��+RZ�UHDO�DUH�WKRVH�FRQÀLFWV�DQG�KRZ�UHDO�ZKHUH�
they in the past? Some contend that the Luxembourg Court had often used the rheto-
ric of ‘rights’ in the Union simply as a means to advance ‘market rights’ whilst balan-
cing fundamental rights against the common market goals.84 In this view the exter-
nal review provided by the Strasbourg Court over the Luxembourg Court will likely 

80  Bemelmans-Videc Marie-Louise, The accession of the European Union/European Community to the 
European Convention on Human Rights, Report of the Committee on Legal Affairs and Human Rights, 
Council of Europe, Parliamentary Assembly Doc. 11533, available at: <http://assembly.coe.int/nw/xml/
XRef/X2H-Xref-ViewHTML.asp?FileID=11835&lang=EN>.
81  European Commission Memorandum on Accession of the Communities to the European Convention 
on Human Rights, Bulletin of the European Communities, Supplement 2/79, 15, available at: <http://aei.
pitt.edu/6356/01/4810_1.pdf>.
82  Press Release “EU accession to the European Convention on Human Rights”, Council of Europe, 
+XPDQ�5LJKWV�6HFWLRQ��DYDLODEOH�DW���KWWS���ZZZ�FRH�LQW�W�GF�¿OHV�WKHPHV�HXBDQGBFRH�GHIDXOWB(1�DVS!��
See a basic argument for the external control by an independent court in the same place.
83  See: Van Dijk Pieter, Comments on the Accession of the European Union/European Community 
to the European Convention on Human Rights, European Commission for Democracy through Law, 
CDL(2007)096.
84  See: Coppel Jason/O’Neil Aidan, The European Court of Justice: Taking Rights Seriously?, Common 
Market Law Review 29 (1992) 669.
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bring primacy to fundamental rights vis-à-vis the common-market aims of the Uni-
on.85 We see less urgency. Judgments like Kadi and Al Barakat have turned the Lux-
embourg Court into a rigid human rights protector. Apart from the anecdotic evi-
dence, one observes that the Luxembourg Court (at least in recent times) regularly 
and “mandatorily” refers to the case-law of Strasbourg to interpret its Charter, such 
as in the case of interpreting effective judicial protection,86 right to property,87 and so 
on. More generally it is possible to talk about a gradual positive shift of the Luxem-
bourg Court towards the Convention system, the Baumbast88 being an example whe-
rein the Court considered the Convention as a source of law within the Union legal 
order itself. This new approach suggests a better balance being made between the 
fundamental rights and economic freedoms.

Fourth, the accession of the European Union into the ECHR will make the Stras-
bourg Court a high subsidiary court in relation to the Luxembourg Court, with inter-
national law powers. This may cause some debate over whether the accession of the 
European Union into the ECHR will leave the European Union’s legal order autono-
mous89 or if it will lessen that autonomy. Of high importance regarding this relation-
VKLS�LV�WKH�SUHOLPLQDU\�UXOLQJ�SURFHGXUH�DV�GH¿QHG�E\�$UWLFOH�����RI�WKH�'UDIW�$FFHV-
sion Treaty, which sets that:

“In proceedings to which the European Union is co-respondent, if the Court of 
Justice of the European Union has not yet assessed the compatibility with the Con-
YHQWLRQ�ULJKWV�DW�LVVXH�RI�WKH�SURYLVLRQ�RI�(XURSHDQ�8QLRQ�ODZ�>«@��WKHQ�VXI¿FLHQW�
time shall be afforded for the Court of Justice of the European Union to make such 
an assessment and thereafter for the parties to make observations to the Court.”
This prior involvement procedure, therefore, ensures that the Strasbourg Court 

would not be able to review an act of the EU unless the Luxembourg Court issues a 
decision on the case. This special position given to the Luxembourg Court, in cases 
when the EU joins a case before Strasbourg utilizing the co-respondent mechanism, 
is made to ensure that parties from EU member states could not appear before the 
Strasbourg Court with a claim of violation of ECHR, inter alia by an EU act or omis-
sion, unless the Luxembourg Court makes its own assessment. As such, the prior 
involvement procedure, as built by the Draft Accession Treaty, would not allow room 
for the Strasbourg Court to review, inter alia, an act of EU before the Luxembourg 
Court giving a decision on that. All told, Article 3.6 of Draft Accession Treaty further 
strengthens the skeleton of EU law autonomy in face of the ECHR system, and pro-

85  The Hoechst ruling of the Luxembourg Court provides an example of this rhetoric, which, Lawson 
had argued, did not meet the standards of the ECHR law. See: Lawson (Fn 65) 245. Cf Spielmann (Fn 65) 
766–767.
86  CJ (Grand Chamber), joined cases C-402/05P and C-415/05P (Kadi and Al Barakaat International 
Foundation/Council of the European Union and Commission of the European Communities) para 335.
87  CJ (Grand Chamber), joined cases C-402/05P and C-415/05P (Kadi and Al Barakaat International 
Foundation/Council of the European Union and Commission of the European Communities) para 356.
88  CJEU 17.09.2022, case C-413/99 (Baumbast) ECR 2002 I-07091 para 72.
89  The autonomy of the EC/EU legal order was most essentially built via ECJ, case 6/64 (Costa/
Ente Nazionale per l’Energia Elettrica [ENEL]) ECR 1964, 585, or even earlier via case 26/62 
(Van Gend en Loos/NL) ECR 1963, 1. Although the accession of EU into ECHR is not said to ‘interfere’ 
in the EU legal order autonomy, it nevertheless raises the question of ‘autonomy’ of the latter.



22

ZöR 2015

P. De Hert, F. Korenica

vides room for the Luxembourg Court to observe ‘the law’ of the EU under its own 
right.

Fifth, as discussed, the accession of the European Union into the ECHR will 
empower persons from the European Union, based upon locus standi, to challenge 
certain European Union legal acts in the Strasbourg Court, making this Court com-
petent to review the Union’s legal acts for potential violations of the ECHR. As men-
tioned above��WKLV�PLJKW�FRQWULEXWH�WR�PRUH�FRQÀLFWV�EHWZHHQ�WKH�WZR�FRXUWV��+RZ-
ever, mitigation can be expected via the doctrine of ‘equivalent protection’ built by 
the Strasbourg Court. Of late, through its Bosphorus Airlines decision, whilst tending 
to prove and build a quiet relationship with the Luxembourg Court, the Strasbourg 
Court ruled several times that the European Union’s human rights law and judicial 
system offers equivalent protection with the Strasbourg system. This led to an under-
standing that the Luxembourg Court rules based on equivalent standards, and, thus, 
the Strasbourg Court will not need to review anything that has gone through the Lux-
embourg Court. The doctrine of equivalent protection, however, is viable as long as 
WKHUH�LV�QR�µPDQLIHVW�GH¿FLHQF\¶�RI�LPSOHPHQWDWLRQ�RI�WKH�(&+5�90 If the Strasbourg 
Court in the future continues to use the doctrine of equivalent protection unreserve-
GO\�±�XQOHVV�WKHUH�LV�QR�µPDQLIHVW�GH¿FLHQF\¶�±�DV�LW�GLG�ZKHQ�WKH�(XURSHDQ�8QLRQ�ZDV�
not a party to the ECHR, it will mean that every petition claiming that the European 
Union law violated the ECHR would fail in the Strasbourg Court. This would “mini-
mise or ignore certain factors that establish a genuine difference and make it unrea-
sonable to conclude that ‘equivalent protection’ exists in every case.”91 In addition, 
³LQ�VSLWH�RI�LWV�UHODWLYHO\�XQGH¿QHG�QDWXUH��WKH�FULWHULRQ�µPDQLIHVWO\�GH¿FLHQW¶�DSSHDUV�
to establish a relatively low threshold, which is in marked contrast to the supervision 
generally carried out under the ECHR […].”92

With the accession of the European Union into the ECHR, the Strasbourg Court 
will no longer be ‘bound’ to the doctrine of equivalent protection, since persons in 
the European Union will have the right to attack, now legally, the acts of the Euro-
pean Union in the Strasbourg Court. It can be expected that the accession will lead to 
a ‘downgrading’ of the equivalent protection doctrine,93 since the Strasbourg Court 
will now have the power to control the Luxembourg Court’s rulings and to provide a 
more critical review of appeals of the decisions of the Luxembourg Court.94 This will 
increase the standard of protection that the Strasbourg Court should push forward and 

90 � 6HH� VSHFL¿FDOO\�� ��������� �%RVSKRUXV� +DYD� <ROODUL� 7XUL]P� YH� 7LFDUHW� $QRQLP� 6LUNHWL�,(�� -RLQW�
Concurring Opinion Rozakis, Tulkens, Traja, Botoucharova, Zagrebelsky and Garlicki.
91  45036/98 (Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi/IE) Joint Concurring Opinion 
Rozakis, Tulkens, Traja, Botoucharova, Zagrebelsky and Garlicki.
92  45036/98 (Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi/IE) Joint Concurring Opinion 
Rozakis, Tulkens, Traja, Botoucharova, Zagrebelsky and Garlicki.
93  Many argue that the doctrine of equivalent protection seems to perplex many things, and as such it is 
not clear enough. See, for instance: Costello Cathryn, The Bosphorus Ruling of the European Court of 
Human Rights: Fundamental Rights and Blurred Boundaries in Europe, Human Rights Law Review 6 
(2006) 87.
94  For a broadly similar argument, although at times with divergent views, see: Besselink Leonard F. M., 
The EU and the European Convention of Human Rights after Lisbon: From ‘Bosphorus’ Sovereign Immu-
nity to Full Scrutiny? (2008), available at: <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1132788>.
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UHOD[�WKH�ZHDNQHVV�H[SUHVVHG�YLD�WKH�FRQFHSW�RI�µPDQLIHVW�GH¿FLHQF\¶�±�D�YHU\�ORZ�
standard and, thus, allow the Strasbourg Court to escape ‘rigid’ adherence to the equi-
valent protection doctrine.95

Sixth, since the accession will open the way for the Strasbourg Court to review 
cases that do not have a purely civil or political basis, the Court will have to review 
legal acts, albeit indirectly on occasion, that touch issues of taxation, social welfare, 
market freedom, and so forth. In such areas, it appears that the Strasbourg Court will 
lack expertise; moreover, it will seem that they belong to and serve the aims of the 
European Union. In this context, after the accession, the Strasbourg Court will have 
to recognize a wide margin of appreciation to the European Union, claiming that the 
Union knows best how to solve problems that do not have any direct relevance to 
the ECHR. The wide margin of appreciation that the Strasbourg Court will have to 
grant the Luxembourg Court, nevertheless, will not mean that it lacks the authority to 
review everything that it considers has relevance with the ECHR. However, the mar-
gin of appreciation that the Strasbourg Court will recognize to the European Union 
will have to be far broader than that recognized to states for two reasons. First, the 
European Union has a relatively different form of organization and functions diffe-
rently than do states. Second, the Union has a well-developed institutional system 
and law that controls the standards of human rights. However, one should view the 
wide margin of appreciation that the Strasbourg Court will have to grant the Luxem-
bourg Court as a step that makes the Luxembourg Court more credible when ruling 
RQ�LVVXHV�WKDW�GR�QRW�IDOO�ZLWKLQ�WKH�VWULFW�FRQ¿QHV�RI�WKH�(&+5��7KLV�ZLOO�DOVR�HVWD-
blish the concept that the Luxembourg Court is a regular court of fact, whereas the 
Strasbourg Court is a subsidiary court.

VII. Luxembourg’s Opinion 2/13

At the time this article was about to be published, the Luxembourg Court issued its 
Opinion 2/13 on the compatibility of the 2013 Draft Accession Agreement (DAA) 
of the EU to the ECHR with the EU Treaties. It is therefore necessary to provide an 
examination of this opinion in light of the abovementioned analysis. Opinion 2/13 
succeeded Opinion 2/94 which had dealt with the same topic, however from an enti-
rely different perspective (whether the Community had possessed the competence to 
DFFHGH�WR�(&+5�DW�WKDW�WLPH���7KH�&RXUW¶V�RSLQLRQ�ZDV�EDVHG�RQ�WKUHH�VSHFL¿F�WUHDW\�
EDVHV�WR�SHUIRUP�WKLV�DVVHVVPHQW��¿UVW��$UWLFOH���7(8��ZKLFK�SURYLGHV�IRU�WKH�REOL-
gation of EU to accede to ECHR, second, Protocol 8 to the EU Treaties, which basi-
cally sets the limitations which the EU Treaties seek to see on the DAA, and Charter’s 
Article 53, which basically prescribes that the interpretation of Charter’s rights may 
not restrict the scope of rights enshrined by ECHR.

The Court was requested on opinion on basis of Article 218 (11) TFEU, which 
sets:

95  Van Dijk, for instance, proposes that the doctrine of equivalent protection must serve as an admissibility 
criterion for the Strasbourg Court, and not as a jurisdictional condition. If this would be applied, then 
the doctrine concerned would not be used unreservedly, whereas the Court would have to see in each 
case if the Luxembourg has offered optimum protection. This would, somehow, rationalize and make the 
protection of Strasbourg better equipped towards Luxembourg. See: Van Dijk (Fn 83).
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“A Member State, the European Parliament, the Council or the Commission may 
obtain the opinion of the Court of Justice as to whether an agreement envisaged is 
compatible with the Treaties. Where the opinion of the Court is adverse, the agree-
ment envisaged may not enter into force unless it is amended or the Treaties are 
revised.”
On basis of Article 218 (11) TFEU, the Commission had requested an opinion of 

the Luxembourg Court with the following explicit question:
“Is the draft agreement providing for the accession of the European Union to 
the Convention for the Protection of Human Rights and Fundamental Freedoms 
[, signed in Rome on 4 November 1950 (‘the ECHRÄ),] compatible with the 
Treaties?”96

5HJDUGLQJ� WKH� DGPLVVLELOLW\�RI� WKLV� UHTXHVW�� WKH�&RXUW�EDVLFDOO\�¿UVW� TXHVWLRQHG�
ZKHWKHU�WKH�'$$�IXO¿OV�WKH�FULWHULD�RI�DQ�µHQYLVDJHG�DJUHHPHQW¶��ZKLFK�WKH�&RXUW�
needs to have before it to be able to opine on it.97�7KH�TXHVWLRQ�ZDV�UDWKHU�VLJQL¿-
cant with a view to the fact that there were certain internal ruled that were about to 
be adopted after the conclusion of the DAA, which the Court did not have access 
to at that time.98 The Court ruled that there is no need for those internal rules to be 
attached to the agreement package, as they remain merely hypothetical in the con-
text of the Commission’s question submitted to the Court prior to the conclusion of 
DAA.99 One must note here that, considering the Court’s negative opinion on the 
DAA in its conclusion, it remains not smart and logical to consider the DAA an ‘envi-
saged agreement’ if certain internal rules were foreseen to supplement and safegu-
ard the implementation of the DAA. Such rejection of the Court to wait until the EU 
adopts its internal rules may jeopardize the Court’s assessment on the compatibility 
of the DAA with the EU Treaties, taking into consideration that many of the Court’s 
FRQFOXVLRQV�LQ�WKLV�RSLQLRQ�WR�UHIHU�WR�WKH�ODFN�RI�VXI¿FLHQW�JXDUDQWHHV�WR�SURWHFW�WKH�
EU law autonomy which the ‘hypothetical’ internal rules were basically intended to 
DGGUHVV��7KHUHIRUH��DOWKRXJK�WKH�&RXUW�¿QGV�WKH�UHTXHVW�DGPLVVLEOH��LW�UHPDLQV�FRQ-
WHQWLRXV�WR�VHH�WKH�&RXUW�FRQFOXGLQJ�WKDW�WKH�LQVXI¿FLHQW�JXDUDQWHHV�SURYLGHG�IRU�LQ�
the DAA lead to the conclusion that it is not compliant with the EU Treaties; adding 
that those guarantees may have well been addressed in some aspects with the inter-
nal rules that the EU was to adopt post-conclusion of the DAA. This being the case, 
Steve Peers rightly notes that “[q]uite frankly, EU accession to the Convention, in the 
WHUPV�GH¿QHG�WRGD\�E\�WKH�&-(8��FRXOG�RQO\�DSSHDO�WR�WKRVH�ZKR�GRQ¶W�OLNH�KXPDQ�
rights very much.”100

One must start with the Court’s baseline note in Opinion 2/13 that:
“The Court of Justice has admittedly already stated in that regard that an interna-
tional agreement providing for the creation of a court responsible for the interpre-

96  CJEU, opinion 2/13, para 1.
97  See on the ‘envisaged agreement’ criterion: 1/09, para 49.
98  CJEU, opinion 2/13, para 149.
99  CJEU, opinion 2/13, para 151/2.
100  Peers Steve, The CJEU and the EU’s accession to the ECHR: a clear and present danger to human 
rights protection, Blog Article 18.12.2014, available at: <http://free-group.eu/2014/12/18/steve-peers-the-
cjeu-and-the-eus-accession-to-the-echr-a-clear-and-present-danger-to-human-rights-protection/>.
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tation of its provisions and whose decisions are binding on the institutions, inclu-
ding the Court of Justice, is not, in principle, incompatible with EU law; that is 
particularly the case where, as in this instance, the conclusion of such an agree-
ment is provided for by the Treaties themselves. The competence of the EU in the 
¿HOG� RI� LQWHUQDWLRQDO� UHODWLRQV� DQG� LWV� FDSDFLW\� WR� FRQFOXGH� LQWHUQDWLRQDO� DJUHH-
ments necessarily entail the power to submit to the decisions of a court which is 
created or designated by such agreements as regards the interpretation and appli-
cation of their provisions.”101

It is therefore most obviously argued by the Court that EU possesses both the 
external competence to accede to the ECHR – having regard also to Article 6 TEU 
which requires the EU to do so – and that EU’s submission to an international court’s 
jurisdiction does not go contrary to the Treaties. However, when making this asser-
tion, the Court merely wishes to demonstrate that it has nothing against EU submit-
ting to the ECHR system in principle, something that it denounces rather substan-
tively below when it seeks special assurances that accession will keep the EU legal 
order privileged in face of the other high contracting parties to the Convention.

There are four issues that the Opinion addresses in terms of the problematic areas 
of compliance with the Treaties. Let us consider each of them separately.

7KH�&RXUW�¿UVW�SURQRXQFHG�RQ� WKH�QDWXUH�RI�FKDQJHV� WKDW� WKH�DFFHVVLRQ�SURFHVV�
may bring to the EU constitutional system. It recalled that – referring to Protocol 8 – 
accession should not interfere to the essential characteristics of the EU legal order. 
The Court noted that such “characteristics include those relating to the constitutional 
structure of the EU, which is seen in the principle of conferral of powers referred to 
in Articles 4(1) TEU and 5(1) and (2) TEU, and in the institutional framework esta-
blished in Articles 13 TEU to 19 TEU.”102 The Court goes further by ruling that the 
EU judicature should be retained its autonomy from external interferences, whereas 
the fundamental rights of the EU law must be interpreted autonomously and ensu-
red within the auspices of the objectives of EU law (making reference to Internatio-
nale Handelsgesellschaft and Kadi cases).103 It is therefore submitted that the Court 
wishes to see no effect resulting from accession to these constitutional principles in 
order for the DAA to comply with the Treaties. It is hard to understand the Court at 
this point taking into account that – in principle – the decisions of the Strasbourg 
Court are only declaratory in nature and may not produce any internal binding effect 
in EU law from within.

7KH�¿UVW�VXEVWDQWLYH�SUREOHP�UDLVHG�E\�WKH�&RXUW�LV�WKH�LQWHUDFWLRQ�RI�$UWLFOH����
ChFR and Article 53 ECHR (the latter authorizing the contracting parties to pro-
vide higher protection than the standard established by ECHR). Article 53 of the 
Charter in this regard “provides that nothing therein is to be interpreted as restric-
WLQJ�RU�DGYHUVHO\�DIIHFWLQJ�IXQGDPHQWDO�ULJKWV�DV�UHFRJQLVHG��LQ�WKHLU�UHVSHFWLYH�¿HOGV�
of application, by EU law and international law and by international agreements to 
which the EU or all the Member States are party, including the ECHR […].”104 The 

101  CJEU, opinion 2/13, para 182.
102  CJEU, opinion 2/13, para 165.
103  CJEU, opinion 2/13, para 170.
104  CJEU, opinion 2/13, para 187.
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VSHFL¿F�FRQFHUQ�RI�WKH�&RXUW�LQ�WKLV�UHJDUG�LV�WKDW�0HPEHU�6WDWHV�PD\�XVH�$UWLFOH����
of the Charter to defer to ECHR in a certain human rights standard – by arguing that 
a certain right under the Charter restricts the standard which is already established 
under the ECHR system – therefore rejecting the application of a certain obligation 
under EU law. In this regard, the Court notes that:

“In so far as Article 53 of the ECHR essentially reserves the power of the Con-
tracting Parties to lay down higher standards of protection of fundamental rights 
than those guaranteed by the ECHR, that provision should be coordinated with 
Article 53 of the Charter, as interpreted by the Court of Justice, so that the power 
granted to Member States by Article 53 of the ECHR is limited – with respect to 
the rights recognised by the Charter that correspond to those guaranteed by the 
ECHR – to that which is necessary to ensure that the level of protection provi-
ded for by the Charter and the primacy, unity and effectiveness of EU law are not 
compromised.”105

The ‘coordination mechanism’ requested by the Court should basically be an assu-
rance that, legally speaking, the Member States will stick to the Charter and not to 
the ECHR in case there would be one arguing that the former restricts a certain right 
under the latter. By doing this, the Court is inviting the DAA to regulate something 
that will withhold Member States to use Article 53 ChFR as a means to defer to the 
ECHR standards. This seems to mirror the argument which the Court developed in 
Melloni, thereby putting primacy and effectiveness of EU law higher in the agenda 
than the standard of protection offered by the ECHR.106

A second issue is the possible interference to EU law autonomy if EU would be 
allowed to accede to Protocol 16 ECHR. Although Protocol 16 has not been part of 
the questions posed by the Commission to the Court, the latter chose to consider it 
on its own motion.

“It is indeed the case that the agreement envisaged does not provide for the acces-
sion of the EU as such to Protocol No 16 and that the latter was signed on 2 Octo-
ber 2013, that is to say, after the agreement reached by the negotiators in relation 
to the draft accession instruments, namely on 5 April 2013; nevertheless, since the 
ECHR would form an integral part of EU law, the mechanism established by that 
protocol could – notably where the issue concerns rights guaranteed by the Char-
ter corresponding to those secured by the ECHR – affect the autonomy and effec-
tiveness of the preliminary ruling procedure provided for in Article 267 TFEU.”107

The Court is basically suggesting that if EU would one day accede to Protocol 16 – 
if its Member States accede there – the advisory opinion procedure which it establi-
shes may compete with the preliminary reference procedure which exists under the 
Treaties. This said, the Court basically rules that EU is banned from acceding to Pro-
tocol 16, as the latter may leave room for intervention of the ECHR system to the 
EU law autonomy. This conclusion of the Court seems to suggest that there should 
be a sort of reservation in DAA to explicitly bar EU from joining the protocol con-
cerned.

105  CJEU, opinion 2/13, para 189.
106  CJEU (Grand Chamber) 26.02.2013, case C-399/11 (Melloni) para 60.
107  CJEU, opinion 2/13, para 197.
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A third issue is the problem with the inter-party applications under the ECHR 
system, and the possibility for the EU and its Member States to make use of this 
mechanism inter se. The Court basically had to rule on whether the existence of 
such mechanism violates Article 344 TFEU – as also mentioned in Protocol 8 to the 
EU Treaties – allowing for the ECHR (after accession, the latter will form part of 
EU law) to be interpreted before the Strasbourg Court in issues between the EU and 
its Member States. In this regard, the Court noted:

“[…] the fact that Member States or the EU are able to submit an application to 
the ECtHR is liable in itself to undermine the objective of Article 344 TFEU and, 
moreover, goes against the very nature of EU law, which […] requires that rela-
tions between the Member States be governed by EU law to the exclusion, if 
EU law so requires, of any other law. […] In those circumstances, only the express 
exclusion of the ECtHR’s jurisdiction under Article 33 of the ECHR over disputes 
between Member States or between Member States and the EU in relation to the 
application of the ECHR within the scope ratione materiae of EU law would be 
compatible with Article 344 TFEU.”108

This said, the Court is basically requesting to remove from DAA any kind of 
inter-party jurisdiction of the Strasbourg Court. With that note, the Court basically 
concludes that there should be no possibility – in the DAA – that would allow the 
Strasbourg Court to rule on EU and Member States inter se regarding the ECHR, 
as the latter comes under the scope of Article 344 TFEU as an incorporated act of 
EU law post-accession.

A fourth issue is the compatibility of the prior involvement mechanism with the 
EU Treaties. The DAA Explanatory Report prescribes that under the prior involve-
ment jurisdiction, the Luxembourg Court would have the possibility to interpret pri-
mary law or review the validity of secondary law.109 The Court basically is concerned 
with the fact that the DAA does not authorize it to interpret the secondary law, which, 
in its view, may interfere to the jurisdiction which it owns under Article 19 TEU. In 
this regard, the Court notes that:

³,I�WKH�&RXUW�RI�-XVWLFH�ZHUH�QRW�DOORZHG�WR�SURYLGH�WKH�GH¿QLWLYH�LQWHUSUHWDWLRQ�
of secondary law, and if the ECtHR, in considering whether that law is consis-
tent with the ECHR, had itself to provide a particular interpretation from among 
the plausible options, there would most certainly be a breach of the principle that 
WKH�&RXUW�RI�-XVWLFH�KDV�H[FOXVLYH�MXULVGLFWLRQ�RYHU�WKH�GH¿QLWLYH�LQWHUSUHWDWLRQ�RI�
EU law. […] Accordingly, limiting the scope of the prior involvement procedure, 
in the case of secondary law, solely to questions of validity adversely affects the 
competences of the EU and the powers of the Court of Justice in that it does not 
DOORZ�WKH�&RXUW�WR�SURYLGH�D�GH¿QLWLYH�LQWHUSUHWDWLRQ�RI�VHFRQGDU\�ODZ�LQ�WKH�OLJKW�
of the rights guaranteed by the ECHR.”110

This basically means that DAA should provide to the Luxembourg Court the juris-
diction to interpret secondary law, and not only to review its validity.

108  CJEU, opinion 2/13, para 212-3.
109  Explanatory Report to the DAA, para. 65.
110  CJEU, opinion 2/13, para 246-7.
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$�¿IWK�LVVXH��¿QDOO\��LV�WKH�MXULVGLFWLRQ�RI�WKH�6WUDVERXUJ�&RXUW�WR�UHYLHZ�WKH�&RP-
mon Foreign and Security Policy (CFSP) acts of the EU. As CFSP acts are not in 
principle reviewable by the Luxembourg Court – except acts under CFSP providing 
for restrictive measures of persons – then it would practically mean that the Stras-
ERXUJ�&RXUW� EHFRPHV� WKH� ¿UVW� LQVWDQFH� FRXUW� WR� UHYLHZ� WKH� KXPDQ� ULJKWV� YDOLGLW\�
of such acts. This being a huge concern that may superside the Luxembourg Court 
IURP�LQWHUSUHWLQJ�(8�ODZ�DW�WKH�¿UVW�LQVWDQFH��WKH�&RXUW�VDLG�QR�WR�VXFK�SRVVLELOLW\�WR�
appear in practice. It argued that:

“[…] on the basis of accession as provided for by the agreement envisaged, the 
ECtHR would be empowered to rule on the compatibility with the ECHR of cer-
tain acts, actions or omissions performed in the context of the CFSP, and notably 
of those whose legality the Court of Justice cannot, for want of jurisdiction, review 
in the light of fundamental rights. […] Such a situation would effectively entrust 
the judicial review of those acts, actions or omissions on the part of the EU exclu-
sively to a non-EU body, albeit that any such review would be limited to compli-
ance with the rights guaranteed by the ECHR.”111

The Court therefore called this incompliant with the EU Treaties, and requested 
that DAA remove the jurisdiction of the Strasbourg Court to engage with this sort 
of acts. With this remark, the Court assured that it does not become ruled out from 
being the only observer of EU law, including that type of acts which it has no juris-
diction to review.

:LWK�WKHVH�¿YH�HVVHQWLDO�SRLQWV�� WKH�&RXUW� LQ� LWV�2SLQLRQ������UHTXHVWHG�D�KXJH�
revision of the DAA and the entire mechanisms established therein. With this step, 
the Court demonstrates that it does not essentially agree that EU become a normal 
high contracting party to the ECHR. Such project – in view of Opinion 2/13 – may 
be compliant with the EU Treaties only if it privileges the EU to a certain extent, the-
reby offering full assurance to its external autonomy. Whether such direction chosen 
by the Luxembourg Court is good news for human rights seeks little logic to answer.

VIII. Conclusion

This article discussed the accession of the European Union to the ECHR as a back-
drop for addressing more in-depth the future relationship between the Luxembourg 
and Strasbourg regimes of human rights. After identifying the main historical lea-
ding to the construction of the relationship between the two regimes, the article then 
engaged with the changes introduced by the Lisbon Treaty relating to the accession 
and Protocol 14 of the ECHR. After reviewing a number of possible accession rou-
tes introduced by the Lisbon Treaty and Protocol 14, the article questioned whether 
there will be any hierarchy – from both the positions of domestic European Union 
law and of international law – in the relationship between the EU Charter of Fun-
damental Rights and the ECHR upon European Union accession into the ECHR. In 
addition, the article questioned whether the relationship concerned holds the same 
value internationally and domestically. Next, the article discussed the contents of 
the Draft Accession Treaty and the key mechanisms built therein. Last, the article 

111  CJEU, opinion 2/13, para 254-5.
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addressed the major results that may affect in the relationship between the two orders 
after the European Union accedes in the ECHR. The key consequences of the acces-
VLRQ��VKRUWO\�UHFDOOHG��DUH��¿UVW��WKDW�WKH�DFFHVVLRQ�ZLOO�HQJDJH�WKH�(8�PRUH�LQ�GHSWK�
with international law, second, that the accession will legitimize the EU’s external 
human rights protection from an international law point of view, third, that accession 
will introduce a legalized relationship between the two European courts, fourth, the 
DFFHVVLRQ�ZLOO�HPSRZHU�6WUDVERXUJ�&RXUW�RYHU�/X[HPERXUJ��DQG�¿QDOO\��¿IWK��DFFHV-
sion will likely allow that many of the EU branches of law become “interpreted” 
under the Convention’s standards and style.

Finally, the article offered an examination of the very recent Opinion 2/13 on the 
compatibility of DAA with the EU Treaties, demonstrating the huge concern that the 
Luxembourg Court has with regard to its autonomy if EU accedes to ECHR on basis 
of the current agreement.

The article concludes by arguing that the accession of the European Union into 
the ECHR will represent an essential step to ensure uniformity in interpretation and 
international liability for the human rights performance of the European Union. The 
accession will serve as the corridor that brings numerous changes in the relationship 
between European Union law and international law, and, in particular, to the Luxem-
bourg and Strasbourg regimes of human rights.
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