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Sneak preview of the future application of European competition law
on the Internet?: Cisco and Messagenet

Case T-79/12, Cisco Systems Inc. and Messagenet SpA v. Commission,
Judgment of the General Court (Fourth Chamber) of 11 December 2013, nyr.

1. Introduction

In its ruling in the case annotated, the General Court assessed the legality of
the European Commission’s decision approving the acquisition of Skype by
Microsoft. The judgment is instructive, because it involves the application of
traditional merger analysis to online services and points out the limits of some
of the commonly used competition law tools in dynamic and rapidly evolving
industries. In particular, the General Court made some interesting remarks on
the appropriateness of market shares as a proxy for assessing dominance in
online markets. The General Court put earlier decisions involving
interoperability and network effects into further perspective. As will be
discussed in this case note, the General Court’s findings may limit the scope
for future enforcement of competition law on the internet. The General
Court’s judgment was not appealed to the ECJ.

2. Factual background

In September 2011, Microsoft notified a concentration to the European
Commission by which it would acquire control of Skype. Microsoft and
Skype both provide internet-based communications software enabling users
to communicate over the internet by way of instant messaging, voice calls and
video communications. The transaction concerned in particular Microsoft’s
communications services Windows Live Messenger for consumers and Lync
for enterprises.1 In addition to this horizontal overlap, potential conglomerate
effects were at stake. Microsoft also offers other products such as an operating
system (Windows), an internet browser (Internet Explorer) and an office suite
(Office) which the Commission considered to be “complementary or at least
closely related” to Skype’s services.2 Without opening an in-depth
investigation, the Commission cleared the merger in October 2011.

1. Case No COMP/M.6281,Microsoft/Skype, 7 Oct. 2011, paras. 2–3.
2. Microsoft/Skype cited supra note 1, para 133.
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3. Commission decision inMicrosoft/Skype

The European Commission identified internet consumer and enterprise
communications (“consumer and enterprise communications”) services as the
markets affected by the proposed concentration. The Commission argued that
they form two distinct markets on the ground that the services differ between
the two categories of users in terms of prices and features. While enterprises
pay for communications services, consumers mostly use these services for
free. With regard to the distinction in features, enterprises require more
sophisticated and reliable services than consumers who approach
communications from a social instead of a task-oriented perspective.
Furthermore, only a few providers offer communications services for both
consumers and enterprises. In particular, the Commission considered that
Skype is mainly targeted at consumers, although it may also be used by
businesses.3

3.1. Horizontal effects in the consumer communications market4

The Commission left the exact market definition of communications services
for consumers open and argued that the concentration did not give rise to
competition concerns even on the narrowest possible markets segmented by
functionality (instant messaging, voice or video calls), platform (PCs, tablets
or smartphones) and operating system (Windows, Mac, iOS, Linux, Android
etc.).5 In the consumer communications market, Microsoft’s Windows Live
Messenger mainly overlaps with Skype’s services on Windows-based PCs.
Therefore, the Commission assessed the strength of the new entity’s market
position for the provision of respectively instant messaging services, voice
calls and video calls on Windows-based PCs which were regarded as the
“worst-case scenarios”.6 The Commission found that for instant messaging
and voice calls on Windows-based PCs the transaction would not lead to the
creation of a market leader. Facebook has become the market leader in instant

3. Microsoft/Skype cited supra note 1, paras. 10–17 and 192–196.
4. The Commission also evaluated the conglomerate effects of the proposed transaction in

the consumer communications market. It held that the new entity had the ability but not the
incentive to distort competition in favour of Microsoft’s and Skype’s products by degrading the
interoperability of those products with competing products or by entering into bundling or tying
practices. Furthermore, even if such a strategy would be employed, the anticompetitive effects
would be non-existent or at most limited in the Commission’s view (Microsoft/Skype cited
supra note 1, paras. 133–170). Since this part of the decision was not appealed, it is not
discussed in this annotation.

5. Microsoft/Skype cited supra note 1, paras. 18–43.
6. Microsoft/Skype cited supra note 1, paras. 101–102.
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messaging with Skype being almost absent. For both instant messaging and
voice calls, Windows Live Messenger is losing active users.7

Although the new entity would become the market leader for video calls on
Windows-based PCs, having a market share of between 80 and 90%, the
Commission argued that the transaction did not raise serious doubts as to the
compatibility with the internal market. The Commission considered that
market shares may not be a suitable proxy to determine competitive strength in
dynamic markets such as the consumer communications market. The new
entity would also remain under competitive pressure from other players such
as Google and Facebook whose presence on the market for video calls is
growing while the number of users of Windows Live Messenger is declining
despite the overall increase in the demand for video calls. In addition, in the
Commission’s view any possible network effects would be mitigated by the
fact that switching is easy because users only communicate with a small
number of family and friends and are present on several competing services.
For these reasons, the Commission concluded that on the consumer
communications market the concentration was compatible with the internal
market.8

3.2. Enterprise communications market

The Commission noted that the market investigation indicated that Skype is
not considered as being a market player on the enterprise communications
market. Although Skype is used by small companies, it only offers limited
solutions to enterprises whose needs are to some degree similar to those of
consumers. On the other hand, although Microsoft’s Lync is perceived as a
significant competitor, it experiences competitive pressure from numerous
other players providing enterprise communications services, with Cisco as
market leader. Therefore, the Commission took the view that the horizontal
effects of the concentration on the enterprise communications market would
not raise serious doubts as to the compatibility with the internal market.9

The Commission also conducted a conglomerate assessment of the
enterprise communications market even though it was of the opinion that
Skype is not active in this market. During the investigation, the Commission
received submissions from telecom operators and other providers of
enterprise communications services in which they expressed their concerns
about the possibility that Microsoft would create preferential interoperability
between Skype’s user base and its Lync application after approval of the

7. Microsoft/Skype cited supra note 1, paras. 110–114.
8. Microsoft/Skype cited supra note 1, paras. 120–132.
9. Microsoft/Skype cited supra note 1, paras. 191–202.
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proposed concentration.10 This has already become reality, as Microsoft
introduced Lync-Skype connectivity for instant messaging and voice calls in
June 2013.11 Integration between the two services for video calls will follow
in the next couple of years.12 The respondents argued that the new entity
would have a competitive advantage with regard to enterprises using call
centres for whom it would be more beneficial to use Lync as their enterprise
communications service because it is interoperable with the large installed
user base of Skype. It is striking that the Commission took the view that
Microsoft would have no incentive to create preferential interoperability
between the user bases of Lync and Skype, considering that this type of
interoperability has already been introduced by Microsoft.13 However, the
Commission used additional arguments for coming to the conclusion that the
conglomerate effects of the transaction on the enterprise communications
market did not raise serious doubts as to the compatibility with the internal
market. The Commission argued that Microsoft would not be able to foreclose
competition by creating preferential interoperability between the user bases of
Lync and Skype, since Skype’s software is unsuitable for call centres
considering that it does not provide the key functionalities needed in this
environment such as queuing and routing. Furthermore, the Commission
identified many alternatives to Skype for enterprises using call centres.
Finally, in the Commission’s view any possible negative effects would be
unlikely in the next three years considering the relatively small presence of
Lync on the enterprise communications market. For these reasons, the
Commission concluded that the part of the transaction involving the enterprise
communications market was also compatible with the internal market.14

10. Microsoft/Skype cited supra note 1, paras. 203–213.
11. For a description of the connectivity that is offered, see <products.office.com/en-us/

Lync/lync-skype-connectivity> (last visited 24 Apr. 2014).
12. Foley, “Microsoft to begin connecting Skype and Lync by Jun. 2013”, ZDNet, 19 Feb.

2013, available at <www.zdnet.com/microsoft-to-begin-connecting-skype-and-lync-by-Jun.-
2013-7000011488/> (last visited 24 Apr. 2014).

13. Part of the Commission’s reasoning on the potential conglomerate effects of the
concentration in the consumer communications market has also already turned out to be wrong.
The Commission argued that Microsoft would not have incentives to tie Skype to Windows
(Microsoft/Skype cited supra note 1, paras. 151–155). However, in Aug. 2013 the Head of
Desktop Product Marketing at Skype announced in an official blog post that Skype is installed
by default in Microsoft’s newest operating system Windows 8.1. (See Aga Guzik, “Skype Joins
the Windows 8.1 Start Screen Line-Up”, Skype Big Blog, 15 Aug. 2013, available at
<blogs.skype.com/2013/08/15/skype-joins-the-windows-8-1-start-screen-line-up/> (last visited 24 Apr.
2014)). Since this part of the Commission decision was not appealed, it is not discussed in this
annotation.

14. Microsoft/Skype cited supra note 1, paras. 215–222.
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4. Judgment of the General Court

Cisco and Messagenet, both providers of internet-based communications
services and software, lodged an appeal against the Commission decision.The
applicants argued that the European Commission failed to properly take into
account the impact of network effects and should have examined whether
the imposition of conditions to ensure interoperability between the
communications services offered by the new entity and those offered by
competing providers in the enterprise communications market was
necessary.15 In their view, the Commission deviated in these respects from its
previous decision-making practice. However, the General Court distinguished
theMicrosoft/Skypemerger from the situations giving rise to earlier decisions
of the Commission and argued that the Commission rightly took a different
approach.

4.1. Horizontal effects in the consumer communications market

The General Court endorsed the finding of the Commission that high market
shares are not necessarily indicative of a degree of market power enabling an
undertaking to impede effective competition. The Court argued that “large
market shares may turn out to be ephemeral” in the consumer communications
sector because of its fast-growing nature and the existence of short innovation
cycles.16 The growing demand of consumer video communications
originating from users of tablets and smartphones on which the new entity
would be less present raised, in the Court’s view, further doubts about the
significance of the market share of between 80 and 90% on the narrow market
of video calls on Windows-based PCs.17 According to the Court, there was
another factor that mitigated the market power of the new entity. Since
consumer communications services are offered free of charge, any attempt of
the new entity to let users pay would run the risk of encouraging users to
switch to other providers continuing to offer their services for free. Given the
level of innovation on the market, the attractiveness of its communications
services might also be reduced if the new entity were to decide to stop
innovating.18 Furthermore, the Court clarified that the Commission had not
taken a position on whether the narrow market constituted a relevant market
that needed competition scrutiny. In the Court’s view, market shares can only
be used as indicia of competition concerns if the market to which those shares

15. See the action brought on 15 Feb. 2012, O.J. 2014, C 109/31.
16. Judgment, para 69.
17. Judgment, paras. 70–71.
18. Judgment, para 73.
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relate has been defined beforehand. In the present case, the Commission
merely relied on the narrow market as a starting point for its analysis.19

With regard to the assessment of network effects, the Court noted that the
present case has to be distinguished from earlier cases in which technical or
economic constraints prevented users from downloading competing services
on their device. Since consumer communications software is free, easy to
download and takes up little hard drive space, switching would be easy for
users, especially considering that they belong to small groups and are
customers of several providers at the same time (multi-homing). In addition,
in the Court’s view the recent entry of competitors in the market showed that
the network effects did not impede market access.20 Finally, the Court found
that the applicants did not provide sufficient evidence that the alleged increase
in market power would harm competition on the consumer communications
market. According to the Court, the applicants did not explain how the new
entity would be able to increase prices on consumers, advertisers and
undertakings or limit the level of innovation and quality of its services.21

4.2. Conglomerate effects in the enterprise communications market

The General Court started its assessment by stating that concentrations giving
rise to conglomerates usually do not lead to competition concerns. However,
the Court argued that, as made clear in the non-horizontal merger guidelines,
in certain circumstances there may be harm to competition where the
concentration enables the new entity to engage into a market foreclosure
strategy.22 The applicants argued that the new entity would have the
possibility to foreclose competition on the enterprise communications market
in favour of Lync by creating preferential interoperability between Skype’s
large user base and Lync. In the Court’s view, these alleged foreclosure effects
depended on a series of factors of which it was uncertain that they were all
going to take place in the near future. The Court explained that for the
anticompetitive effects to occur in 2014, within the period of three years
referred to by the Commission as the relevant timeframe for the prospective
analysis, the campaign marketing the Lync-Skype connectivity introduced in
2013 had to be “commercially successful to such a large extent that it would
tip, almost immediately, the enterprise communications market in favour of

19. Judgment, paras. 65–67.
20. Judgment, paras. 79–81.
21. Judgment, paras. 85–92.
22. Guidelines on the assessment of non-horizontal mergers under the Council Regulation

on control of concentrations between undertakings, O.J. 2008, C 265/6, paras. 92–93. See
Judgment, paras. 115–116.
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Lync and would enable the new entity to foreclose the market”.23 Furthermore,
the Court expressed the opinion that the reasoning of the applicants
disregarded “the possibility that competitors of the new entity will adjust their
marketing and technological strategies to anticipate and counteract a possible
foreclosure strategy”.24 Therefore, the Court concluded that the market
foreclosure effects referred to by the applicants were too uncertain to be
considered a direct and immediate effect of the concentration.

The Court continued its analysis and concluded that even if the
anticompetitive effects would be considered as being a consequence of the
concentration, the Commission had not committed a manifest error by
approving the transaction in the enterprise communications market.25 In
particular, the Court argued that there was no “information regarding the
existence, extent and nature of the demand for a product integrating Skype and
Lync”. In addition, Skype would still be downloadable for all users, including
undertakings. On this ground, the Court took the view that “it is difficult to
know whether those undertakings will prefer the integrated product over a
competing enterprise communications application alongside which they will
have downloaded the Skype software”.26 As a result, the General Court
dismissed the appeal.

5. Comments

The decision of the General Court to uphold the Commission’s conclusion
that the acquisition of Skype by Microsoft had to be authorized did not come
as a surprise, considering that the last time a merger-approval decision was
successfully challenged dates back to 2006.27 Nevertheless, the General Court
made some statements that will likely have an impact on other cases
concerning internet services in the future. In particular, with regard to the
market definition and establishment of dominance, both institutions
acknowledged that in dynamic markets such as the internet consumer

23. Judgment, para 120.
24. Judgment, para 121.
25. Judgment, paras. 123–136.
26. Judgment, para 132.
27. In July 2006, the General Court annulled the Commission decision of 19 July 2004

(Case No COMP/M.3333, SONY/BMG, 19 Jul. 2004) approving the concentration by which
Bertelsmann and Sony proposed to merge their global recorded music businesses (Case
T-464/04, Impala v. Commission, [2006] ECR II-2289). So far, this is the only merger-approval
decision that has been annulled by the General Court. In July 2008, the ECJ overturned the
General Court’s judgment (Case C-413/06 P, Bertelsmann and Sony v. Impala, [2008] ECR
I-4951).
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communications market a different approach is warranted and that the
standard tools of competition analysis cannot be applied without adaptation.

5.1. Market definition of online services

An earlier merger decision involving the acquisition of Tandberg, a vendor of
videoconferencing products, by Cisco, globally active in the development and
sale of networking products for the internet, also involved the market
for communications services. However, this transaction was confined to
the enterprise communications market and mainly concerned video
communications solutions.28 In the Microsoft/Skype decision, the
Commission thus had to assess the market for internet consumer
communications for the first time.29

Although the Commission did not take a position on what the exact market
definition of consumer communications services should be, it relied on the
narrow market of video calls on Windows-based PCs for its further analysis.
Nevertheless, the General Court argued that the applicants could not conclude
from this approach that such a narrow market, in which the new entity would
have a market share of between 80 and 90%, actually existed. Therefore, the
Court noted that the applicants’ complaint relating to the market power that
the new entity would hold on the narrow market was based on an incorrect
assumption.30 This reasoning seems rather artificial, as the Commission’s
approval of the concentration in the consumer communications market was
based on the fact that it had not found any competition concerns in the narrow
market. The Commission argued that if no concerns were present in the
narrow market, a fortiori no concerns would be present in broader markets
regardless of the appropriate market definition. As a result, if the appellants
had succeeded in showing that concerns did exist in the narrow market, the
entire reasoning underpinning the Commission’s approval of the transaction
in the consumer communications market would collapse.

The assessment of the consumer communications market by the
Commission and the subsequent endorsement of its reasoning by the General
Court can be put into the broader perspective of the appropriate market
definition of online services. In its analysis of the market power of the new
entity in the consumer communications market, the Commission also

28. In the Cisco/Tandberg Decision, the Commission took the view that within the market
of video communications for enterprises a distinction had to be made between three types of
video communications solutions depending on the equipment used: dedicated-room solutions,
multi-purpose room-based solutions and executive office/desktop communications solutions
(Case No COMP/M.5669, Cisco/Tandberg, 29 Mar. 2010, paras. 8–23).

29. Microsoft/Skype cited supra note 1, para 20.
30. Judgment, para 67.
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considered competitive restraints imposed by Facebook and Google.31 The
General Court confirmed that these players exert competitive pressure on the
new entity.32 However, Facebook and Google do not provide communications
services as a “stand-alone product” as Skype and Lync do, but offer it as part
of a broader user experience. Both undertakings run a social networking
platform33 that integrates several functionalities going beyond the “mere”
establishment of direct communication between two or more users. Social
networks provide users with the possibility to build a profile including a list of
contacts, pictures and videos.34 The appropriate market definition of internet
services such as search engines and social networks has gained a lot of
attention in the literature. It is increasingly being put forward that internet
services are converging and can therefore be seen as substitutes although their
functionality may differ to a certain extent.35 The view has even been
expressed that all internet services compete with each other for the attention of
the user.36 This would imply that there is a very broad market, making it
almost impossible for any undertaking to attain a dominant position.Although
the Commission and the General Court took the trend towards convergence
into account by assessing the competitive restraints from Facebook and
Google who provide more than “just” communications services,37 the
functionality of the product or service at issue still played an important role in
the market definition. Indeed, by defining the relevant market in the present
case as the consumer communications market, the characteristics of the
product offered are still taken into account. This suggests that in the view of
both the Commission and the General Court several relevant markets can still

31. See Microsoft/Skype cited supra note 1, paras. 18, 105, 108, 109, 112 and 124.
32. Judgment, paras. 70, 72, and 81.
33. In addition to its social network Google+, Google offers other internet services

including a search engine, a webmail service (Gmail) and a storage service (Google Drive).
34. boyd and Ellison define social networks as “web-based services that allow individuals

to (1) construct a public or semi-public profile within a bounded system, (2) articulate a list of
other users with whom they share a connection, and (3) view and traverse their list of
connections and those made by others within the system” (boyd & Ellison, “Social network
sites: Definition, history, and scholarship”, 13 Journal of Computer-Mediated Communication
(2007), 211).

35. See Zingales, “Product market definition in online search and advertising”, (2013) The
Competition Law Review, 43–46 and Thépot, “Market power in online search and social
networking: A matter of two-sided markets”, (2013)World Comp., 217–218. The introduction
by Facebook of a search functionality in its social network is instrumental in this regard (see
<www.facebook.com/help/558823080813217> (last visited 24 Apr. 2014)).

36. See Evans, “Attention rivalry among online platforms”, 9 Journal of Competition Law
& Economics (2013), 313–357.

37. See Microsoft/Skype cited supra note 1, para 25: “the success of social networking
websites and similar online social environments such as Facebook and Google+ are illustrative
of such a trend for broad services for consumer communications services”.

Case T-79/12 1271



be identified on the internet. In addition, statements made by the Commission
in the ongoingGoogle investigation38 indicate that the Commission considers
internet search as constituting a relevant market of its own.39

A characteristic of internet services is that they are usually provided for free
to consumers. Internet companies often employ a multi-sided business model
by which they give users free access to their services and get revenue through
advertising. One of the grounds on the basis of which the Commission argued
that a distinction should be made between the consumer and enterprise
communications markets was the difference in business models used.
Providers mostly offer consumer communications services for free and
finance their business by selling advertisements.40 In the enterprise
communications market, one-sided business models are used and enterprises
are not subsidized by another customer group but have to pay themselves for
communications services.41 The implication of the fact that consumer
products are provided for free is that undertakings do not compete on the basis
of price at the user side of the platform. Instead, quality and innovation are the
relevant parameters of competition.42 This raises questions about the use of
standard competition law tools to determine dominance in internet markets.

5.2. Establishing dominance in dynamic industries

5.2.1. From market shares to potential competition?
Market shares have always played an important role in competition law
assessment. According to the Guidelines on the assessment of non-horizontal
and horizontal mergers, “market shares and concentration levels provide

38. In Nov. 2010, the European Commission opened an investigation against Google after
having received complaints from competitors about Google’s search activities (Press Release
European Commission, “Antitrust: Commission probes allegations of antitrust violations by
Google”, IP/10/1624, 30 Nov. 2010, available at <europa.eu/rapid/press-release_IP-10-1624_
en.htm> (last visited 24 Apr. 2014)).

39. In a Press release, the Commission stated: “For its general web search service (so-called
‘horizontal’ search), Google has a market share of over 90% in the European Economic Area
(EEA)” (Press Release European Commission, “Antitrust: Commission seeks feedback on
commitments offered by Google to address competition concerns”, IP/13/371, 25 Apr. 2013,
available at <europa.eu/rapid/press-release_IP-13-371_en.htm> (last visited 24 Apr. 2014)). In
the merger decision concerning Yahoo!’s search business, the Commission left the question
open whether internet search constitutes a separate relevant market (Case No COMP/M.5727,
Microsoft/Yahoo! Search Business, 18 Feb. 2010, paras. 85–86).

40. The Commission noted that a few voice call services are charged, such as calls from and
to the public telephone network (Microsoft/Skype cited supra note 1, para 75).

41. Microsoft/Skype cited supra note 1, para 16.
42. Microsoft/Skype cited supra note 1, paras. 81–84. This was also considered by the

Commission in its decision concerning the acquisition of Yahoo!’s search business by
Microsoft (Microsoft/Yahoo! Search Business cited supra note 39, para 119).
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useful first indications of the market structure and of the competitive
importance of both the merging parties and their competitors”.43 However, in
a fast-growing market such as consumer communications, market shares may
fluctuate over a short period of time. The General Court followed the
statement of the Commission that in such a situation market shares are not an
appropriate means to assess whether an undertaking has a dominant position.
Nevertheless, in earlier merger decisions involving internet services, in
particular the acquisition of Yahoo’s search business by Microsoft and the
acquisition of DoubleClick by Google, the Commission still used market
shares to measure the competitive strength of undertakings in the markets for
internet search and online advertising.44 In addition, in the Google
investigation the Commission referred to the market share of Google as an
indication that it has a dominant position.45 The opinion expressed by the
Commission that market shares provide only a limited indication of
competitive strength therefore does not seem to apply across all markets that
can be considered dynamic.

One could argue that market shares are still a good proxy for assessing
market power in established dynamic markets in which market shares have
been relatively stable for a longer period of time.46 This was not the case for
the consumer communications market that was nascent and anticipated to
grow immensely with the number of users of instant messaging expected to
triple from 2010 to 2016 and the number of video calls expected to increase
from 3.2 billion in 2011 to 29.6 billion in 2015.47 Both the Commission and
the General Court confined the statement that the value of market shares is
limited for measuring the competitive strength of undertakings to the
consumer communications market and did not consider the validity of this
statement to other dynamic markets as well. Although the Commission has
always been of the view that competition law should be applied in the same
manner across the whole economy, it will not be able to hold on to this
approach in the context of newly developing markets characterized by rapid
innovation and entry.

Instead of relying on market shares, competition authorities and courts
could look at the strength of potential competition in order to assess whether

43. Guidelines on the assessment of non-horizontal mergers cited supra note 22, para 24
and Guidelines on the assessment of horizontal mergers under the Council Regulation on the
control of concentrations between undertakings, O.J. 2004, C31/5, para 14.

44. Microsoft/Yahoo! Search Business cited supra note 39, paras. 112–130 and Case No
COMP/M.4731, Google/ DoubleClick, 11 Mar. 2008, paras. 96–118.

45. See the press release cited supra note 39 in which the Commission stated: “For its
general web search service (so-called ‘horizontal’ search), Google has a market share of over
90% in the European Economic Area (EEA)”.

46. In Akzo, the ECJ referred to a three year period as basis for a stable market share. See
Case C-62/86, Akzo Chemie BV v. Commission, [1991] ECR I-3359, para 59.

47. Microsoft/Skype cited supra note 1, paras. 68 and 70–72.
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a particular undertaking is able to behave independently from its competitors,
customers and consumers. Unlike in traditional industries where competition
takes place in the market on the basis of price and output, in new economy
industries, including consumer communications, competition tends to come
from subsequent competitors that compete for the market and overturn the
existing market structure.48 Although an undertaking may have a high market
share, it can nevertheless be under significant competitive pressure if new
firms are able to take over its leading position. To assess the competitive
strength of an undertaking, attention could be paid to its investment in
research & development (R&D).49 If several undertakings in the market invest
heavily in R&D, competition may be substantial despite the existence of high
market shares. In addition, the recent entry of new market participants can be
an indication that the market is sufficiently competitive. To a certain degree,
the European Commission and the General Court have taken into account
potential competitive restraints by arguing that Facebook, Google and others
that had recently entered the market for video calls imposed restraints on the
ability of the new entity to behave independently.

5.2.2. Network effects
In its Microsoft/Skype decision, the Commission argued that “innovators
generally enjoy a short lead in the market”.50 The General Court endorsed the
finding of the Commission that consumers would switch provider if the
merged entity stopped innovating.51 The Court also dismissed the argument of
the applicants that network effects would strengthen the dominant position of
the new entity on the potential market for video calls on Windows-based PCs.
In earlier cases in the ICT sector involving Microsoft, the Commission
concluded that network effects gave rise to entry barriers in the market for PC
operating systems. Network effects played an important role in both the 2004
Commission decision,52 upheld by the General Court in 2007,53 in which
Microsoft was held liable for refusing to license interoperability information
and for tying the Windows PC operating system to Windows Media Player, as

48. Competition for the market can be traced back to Schumpeter’s concept of “creative
destruction”, which he described as a process that “incessantly revolutionizes the economic
structure from within, incessantly destroying the old one, incessantly creating a new one”.
(Schumpeter, Capitalism, Socialism and Democracy, 1942 (Routledge 2003), pp. 82–83).

49. See Katz and Shelanski, “‘Schumpeterian’competition and antitrust policy in high-tech
markets”, 14 Competition (2005), 47.

50. Microsoft/Skype cited supra note 1, para 83.
51. Judgment, para 52.
52. Case COMP/C-3/37.792,Microsoft, 24 Mar. 2004.
53. Case T-201/04, Microsoft v. Commission, [2007] ECR I-03601.
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well as the 2009 commitment decision54 involving the tying of Internet
Explorer to Windows. In these cases, indirect network effects were identified
which in the Commission’s view raised a so-called “applications barrier to
entry” as a result of which potential competing operating systems could only
be successfully launched if a critical mass of compatible applications was
already available for them.55

In the present case, the Commission identified direct network effects which
make a system, such as a communications service, more valuable as the
number of users increases. The General Court agreed with the Commission
that the direct network effects did not give rise to entry barriers because users
multi-home and can switch providers easily.56 According to the Court, the
present case has to be distinguished from the situations that formed the basis
of the Commission’s earlier decisions involving Microsoft. The Court stated
that in the market for consumer communications there are no technical
or economic constraints preventing users from downloading several
communications applications on their operating device given that the software
is free, easy to download and does not take up much hardware space.57 This is
remarkable considering the statements of the Commission in earlier cases
such as the commitment decision involving the tying of Internet Explorer
where the Commission argued that although web browsers are downloadable
for free, users are prevented from switching to competing browsers “due to the
barriers associated with such a switch, such as searching, choosing and
installing such a competing web browser, which can stem from a lack of
technical skills, or be related to the user’s inertia”.58 In fact, the General Court
thus does not distinguish theMicrosoft/Skypemerger from previous cases, but
contradicts earlier statements of the Commission that switching does not
occur even if the software is available by way of a free download.
Nevertheless, a market study referred to by the Commission in its
Microsoft/Skype decision confirmed that consumers use different
communications services at the same time,59 while the majority of both
consumers and enterprises using Internet Explorer did not download other
web browsers at the time of adoption of the commitment decision in 2009.60

The different conclusion as to the significance of switching costs and
multi-homing was thus substantiated by empirical studies.

54. Case COMP/C-3/39.530,Microsoft (tying), 16 Dec. 2009.
55. Microsoft v. Commission cited supra note 53, para 1088 and Microsoft (tying) cited

supra note 54, paras. 25–58.
56. Judgment, para 81.
57. Cisco v. Commission cited supra note 16, para 79.
58. Microsoft (tying) cited supra note 54, para 48.
59. See Microsoft/Skype cited supra note 1, para 92 and footnote 52.
60. Microsoft (tying) cited supra note 54, paras. 50–53.
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Instead of making explicit that it deviated from the precedents on the
ground that switching actually occurred in the consumer communications
market, the General Court took the view that the Microsoft/Skype merger
could be distinguished from the Microsoft commitment decision while the
underlying situations were comparable. In both cases, competing software
could be downloaded for free in an easy way and would not take up much
space on users’ hard drives. The Court could have argued that studies showed
that the situation has changed and users have apparently become better
informed and more experienced in downloading and installing software, as a
result of which switching and multi-homing occurred and mitigated the
network effects in the consumer communications market. Therefore, although
the reasoning should have been different, the Commission and the Court seem
to have rightly concluded that the network effects did not give rise to entry
barriers in the case at hand.

5.2.3. Impact on the scope for future competition enforcement on the
internet

By stating that high market shares combined with network effects do not give
rise to entry barriers if there is evidence that consumers switch and
multi-home, both the Commission and the General Court seem to have limited
the scope for future action of competition authorities in online markets. The
Court endorsed the approach of the Commission to look at the structure and
the likely development of the market instead of focusing only on market shares
for determining the competitive strength of the new entity. Although merger
review always involves a forward-looking analysis, the statement that market
shares are not necessarily indicative of market power and of lasting damage to
competition is very explicit and may also impact on the enforcement of the
prohibition on abuse of dominance, which usually relies solely on an ex post
assessment. If the attention that is paid to market shares and network effects
under competition law shifts towards an analysis of potential competition in
dynamic markets, there may be less room for competition enforcement in
those sectors that are characterized by subsequent periods of temporary
market power.

Although new economy markets in which network effects and switching
costs occur are typically characterized by the presence of only one or a few
large undertakings, there is always space for new entrants to introduce an
innovation that overturns the existing market structure. In dynamic industries,
competition often takes place this way in the form of successive cycles of
creative destruction.61 Therefore, a forward-looking analysis that places most

61. See also Bower and Christensen, “Disruptive technologies: Catching the wave”, 73
Harvard Business Review (1995), 43–53.
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emphasis on potential competition and the future development of the market
would, in many cases, lead to the conclusion that there is sufficient room for a
new competitor to overtake the market at some point. However, the fact that
the position of the dominant player in a dynamic sector such as the internet
may potentially be challenged by subsequent competitors should not render
online markets immune from competition law intervention. If the incumbent
enters into anticompetitive strategies that postpone or even prevent the entry
of new competitors, competition authorities should intervene. While
temporary market power itself may not be harmful, practices that enable the
incumbent to abuse or strengthen (under merger review) its dominant position
and create a durable form of market power should be avoided.62 In a recent
speech, the Director-General for Competition expressed his scepticism about
claims that competition concerns may simply disappear in the online world.
He argued that: “We enforce competition law in the present, not in the future”
and “Nobody will know what the situation will be ten, or even five, years from
now. This means that any of these companies is until further notice a potential
client for us – and some already are”.63 The Commissioner for Competition
even stated that features such as economies of scale, network effects and the
rapid pace of technological change “make it easier for companies to become
gatekeepers in their respective markets than it is in the brick-and-mortar
economy – and by ‘gatekeeper’ I mean a specific type of dominant firm
which holds a strategic position along the value chain”.64 It therefore remains
to be seen whether the Commission and Court will hold on to the limited
significance of market shares and network effects for assessing market power
in abuse of dominance and merger cases in the future.

5.3. Earlier merger cases involving interoperability concerns

With regard to the enterprise communications market, the applicants put
forward the claim that the Commission should have considered imposing an
obligation on the new entity that would oblige it to make its enterprise
communications services interoperable with those of competitors. In this
context, the appellants seem to refer to the remedies that the Commission

62. See Waller, “Antitrust and social networking”, 90 North Carolina Law Review (2012),
1802–1803.

63. Speech Director-General Italianer, “Competition policy in the digital age”, 47th
Innsbruck Symposium “Real sector economy and the internet – digital interconnection as an
issue for competition policy”, 7 Mar. 2014, available at <ec.europa.eu/competition/speeches/
text/sp2014_01_en.pdf>.

64. Speech Competition Commissioner Almunia, “Competition in the online world”, LSE
Public Lecture London, 11 Nov. 2013, SPEECH/13/905, available at <europa.eu/rapid/press-
release_SPEECH-13-905_en.htm>.
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imposed on Cisco in the context of the Cisco/Tandberg merger decision.
However, in that case horizontal overlaps were identified in the market of
video communications for enterprises65 while in the present case only
conglomerate effects, which usually do not give rise to competition
concerns,66 would occur in the enterprise communications market as a result
of the merger. Nevertheless, the Commission imposed interoperability
obligations in another merger case involving the acquisition of McAfee by
Intel in which interoperability concerns were identified in the conglomerate
assessment. After the transaction, Intel would enter the market for security
solutions and offer these products next to its hardware.67 This case can also be
distinguished from the acquisition of Skype by Microsoft, on the ground that
Microsoft was already active on the enterprise communications market before
the concentration. Microsoft would not enter the enterprise communications
market as a result of the transaction. As the Commission argued in the
Microsoft/Skype decision, the interoperability concerns did not result from the
merger and could therefore not be taken into account for the assessment of the
compatibility of the merger with the internal market.68 For these reasons, the
Microsoft/Skype transaction is different from earlier merger cases in the ICT
industry in which interoperability remedies were imposed. The competition
concerns identified in the enterprise communications market therefore did not
require the adoption of specific remedies.

6. Conclusion

The Microsoft/Skype merger decision and the subsequent Cisco judgment
raise several interesting issues concerning the application of competition law
to internet services. It remains to be seen whether the statements by the
Commission and the General Court concerning market shares and network
effects are case-specific or will be followed in future competition decisions
and case law. Whereas the Commission argued that market shares are not a
good proxy to measure the competitive strength of an undertaking, in previous
cases occurring in dynamic markets such as internet search and online
advertising market shares have still been used as a basis for determining
dominance. Furthermore, the assessment of network effects in the present
case differs from earlier Commission decisions. Although empirical studies

65. Cisco/Tandberg cited supra note 28, paras. 53–87.
66. Guidelines on the assessment of non-horizontal mergers cited supra note 22,

paras. 92–93.
67. Case No COMP/M.5984, Intel/McAfee, 26 Jan. 2011, paras. 120–127.
68. Microsoft/Skype cited supra note 1, paras. 211–212.
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confirmed that the network effects present in the consumer communications
market did not prevent consumers from multi-homing and switching to other
providers, the reasoning that the Commission and the Court used seems to
contradict previous cases in which it was argued that the fact that competing
software was available by way of a free download could not mitigate the
switching costs and network effects.

The statements of the Commission and the Court concerning the limited
significance of market shares and network effects for establishing dominance
hint at a more forward-looking analysis that would put most emphasis on
potential competition and the likely future development of the market instead
of on market shares. If the approach that the Commission and Court have set
out for themselves in the Microsoft/Skype merger decision and the Cisco
judgment is followed in future cases, the scope for competition enforcement in
dynamic sectors such as the internet may be limited. While more attention for
potential competition in competition analysis is welcome in the light of the
rapidly evolving nature of online markets, these markets should not be
rendered immune from competition law intervention.
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