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Chapter 1: Introduction 

1.1 Introduction 

Ever since the establishment of the European Union (hereafter: EU), de jure by the Treaty of 

Maastricht in 19921, there have been discussions about “Brussels legislation“. The academic 

community has researched the way EU legislation is implemented by Member States 

(Voermans et al., 2000; Zhelyazkova, Kaya, & Schrama, 2016), the way compliance and 

enforcement are guaranteed (Mastenbroek, 2005; Treib, 2014), discussions on the multi-level 

governance structure of the EU (Jordan, 2001; Stephenson, 2013) and the more technical 

aspects of legislation that creates all kinds of issues (Xanthaki, 2001, 2014). Another important 

issue is the quality of EU legislation and the effects this legislation will have in the Member 

States (Kellerman, 1999). In order to ensure the quality of EU legislation, the European 

Commission (hereafter: Commission) has been formulating policy on the creation of legislation, 

both from a technical point of view2, as well as on the way in which the Commission assesses 

the effects of legislation both before legislation is proposed (the ex-ante phase) and after the 

legislation has been enacted and is in force (the ex-post phase). The goal of this policy on 

legislating is, according to the most recent policy documents on this subject bundled under the 

name ‘Better Regulation’, to design: 

 

“EU policies and laws so that they achieve their objectives at minimum cost. Better 

Regulation is not about regulating or deregulating. It is a way of working to ensure that 

political decisions are prepared in an open, transparent manner, informed by the best 

available evidence and backed by the comprehensive involvement of stakeholders. This 

is necessary to ensure that the Union's interventions respect the overarching principles 

of subsidiary and proportionality i.e. acting only where necessary and in a way that does 

not go beyond what is needed to resolve the problem.” (European Commission, 2017c, 

pp. 4-5). 

 

In order to retrieve this best available evidence, the Commission has been adding instruments 

to its toolkit to better monitor various phases of the legislative cycle throughout the better part 

of two decades. They have added ex-post evaluation to analyse the outcome of legislation and 

policies (European Commission, 2000a)3; stakeholder consultations to inform the Commission 

about the interests and ideas of the people and businesses affected by legislation (European 

Commission, 2001b, p. 15); ex-ante impact assessments to examine the possible effects of 

legislation beforehand (European Commission, 2002c); Fitness Checks to examine and evaluate 

policy fields and the ways legislation interacts (European Commission, 2010, p. 4); and a 

                                                 
1 Treaty on European Union, signed at Maastricht on 7 February 1992, OJ C 191 of 29.7.1992, p. 1-112. 
2 Mostly in conjunction with the Parliament and Council in various inter-institutional agreements and the Joint 

Practical Guide of the European Parliament, the Council and the Commission for persons involved in the drafting 

of European Union legislation (available at eur-lex.europa.eu/content/techleg/EN-legislative-drafting-guide.pdf, 

accessed 17-9-2019). 
3 Although the practice of evaluation started already in the 1980s with the evaluation of expenditure 

programmes, it could be argued that evaluation was nothing new when the Commission published its 

Communication on strengthening evaluation in 2000. However, this communication entailed a big shift as now 

evaluation were also going to be used to evaluate regulatory measures, instead of just expenditure programmes. 

See also (de Laat & Williams, 2014, pp. 148-149). 
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Regulatory Fitness platform to establish an easier link between the Commission and Europeans 

who encounter hindrance by ‘red-tape’ or other adverse effects of EU legislation (European 

Commission, 2015f). Together, these instruments form the legislative policy of the Commission 

under the moniker Better Regulation Agenda (hereafter: BRA) (European Commission, 

2015a).4 Of particular importance is the notion, expressed in these and other documents, of a 

continuous cycle, as displayed in figure 1. The Commission itself refers to it as the policy cycle, 

although names such as legislative cycle or regulatory cycle have also been used in the literature 

(Ballantine, 2005; Meuwese, 2008). Regardless of which name is given, the phases all look 

more or less the same. The name ‘legislative cycle’ will be used throughout this dissertation as 

the focus is on legislation. 

 

 
Figure 1: The policy cycle of the EU (European Commission, 2017c, p. 5). 

 

This idea of a continuous legislative cycle is used to demonstrate the notion that to the 

Commission all phases of the cycle are important to ensure the quality of legislation. One of the 

effects of the cycle is that the previous cycle (or phase) is needed to feed information into the 

next. Hence the focus of policy documents has been increasingly placed on this notion of a 

continuous cycle and closing the cycle by ‘linking’ the ex-ante and ex-post phase. Although 

this notion of a cycle is not completely new, it is especially since 2015 very noticeable in the 

Commission documents precisely because of the emphasis on the whole of the cycle instead of 

on the various parts. Nevertheless, it is unclear at this moment how that closing should be 

actually achieved by linking the ex-post and ex-ante phase. This is partly because the procedure 

and methodology of linking is not entirely clear when looking at the policy documents of the 

Commission. Moreover, why should the Commission try to link these two phases to begin with?   

 

                                                 
4 The legislative policy itself is laid down in two main documents: The Better Regulation Guidelines (BRG 

(European Commission, 2017a)) and the Better Regulation Toolbox (BRT (European Commission, 2017b)). 

Whereas the Guidelines contain the main objectives and steps in the process, the Toolbox contains more specific 

how-to instructions. 
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A small example to sketch the possibility of what this linking at least should prevent5:  

 

 In 2002 the EU adopted the Energy performance of buildings directive. This directive 

was drafted to increase the energy savings with regards to buildings, by laying down 

minimum requirements for energy performance. The directive was recast in 2010 

because the Commission wanted to make substantive amendments to it in order to 

increase the energy savings from buildings. However, the old directive did not specify 

how data would be gathered on the effect of the directive. Therefore, when the directive 

was recast in 2010, the evaluation was not supported by any data on the actual 

performance of the directive. When the Commission started the process of amending 

the legislation in 2016, this problem was still not remedied in full, and critical data on 

the performance of the legislation was once again missing. Yet the directive was 

amended nonetheless. It is unclear whether the directive is actually achieving the results 

it set out to get because of the lack of monitoring data. Therefore, because of the lack of 

any verifiable ex-post data, one could question whether this directive is really as 

effective and efficient as possible now that during the ex-ante impact assessment there 

was no real input from an ex-post evaluation. 

 

The idea of the Commission’s legislative policy is meant to prevent this kind of failures, by 

linking the results from the ex-post phase more closely with the subsequent phase of 

(re)designing legislation (and thus policy) and trying to assess the impacts in the ex-ante phase. 

But in reality, it is not that easy to always do so. In the aforementioned case there were several 

issues that could hamper this idea of learning from previous legislative cycles. More in general, 

there are a number of possible issues or events that could hinder the linking between the ex-

ante and ex-post phase in the legislative cycle of the Commission: There are first of all political 

issues. The Commission only presents a draft proposal for legislation.6 After the proposal, the 

European Parliament (hereafter: Parliament) and Council of the EU (hereafter: Council) will 

have the final say on what will be written into the legislative act.7 They can amend the proposal 

of the Commission without the latter being unable to undo this change. This could be a 

hindrance to the idea of linking evaluative information in a legislative cycle, as the resulting 

legislation might not be what the impact assessment beforehand assessed as the best policy 

option. Although it is expected that the political process will remain dominant in the EU’s 

legislative process, trying to make this process more rational and evidence-based seems a lofty 

goal. But how can you assure that your legislative process is becoming more rational, without 

moving towards a fully technocratic legislator without any political input?8 

A second issue that could hamper the ability to link impact assessment and evaluations in a 

legislative cycle is that sometimes it is necessary to act swiftly and that there is no time to assess 

in a critical manner the possible effects and consequences of legislation beforehand. This type 

                                                 
5 This example will be discussed more in-depth in Chapter 5. 
6 Art. 294(2) TFEU 
7 Art. 289(1) TFEU.  
8 It is something that is also reflected in the Commission’s policy documents when discussing impact 

assessments as the Commission states that “impact assessment is only an aid to policy-making/decision-making 

and not a substitute for it.” (European Commission, 2017a, p. 15). 
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of can be labelled as emergency issues. An example is the proposal for a directive on combating 

terrorism, which had to be rushed through Parliament and Council due to the terrorist attacks in 

Paris and Brussels and was presented without a thorough IA (European Commission, 2015d, p. 

12).  

The final type of issues that might occur is what I would call methodological issues. These 

issues relate to the question how this ‘linking’ is actually taking place and what can hinder this 

linking process. This research is focused on bringing these types of issues to the fore, as this 

idea of linking instruments in the legislative cycle is not extensively addressed in the academic 

literature (Smismans, 2015). Or as Mergaert and Minto state, the link is “remarkably under-

theorised” (Mergaert & Minto, 2015).  

 

1.2 Methodological issues 

As stated before, from the policy documents it remains unclear how the Commission ensures 

that there is a link based on the instruments. The impact assessments in the ex-ante phase should 

assess which policy option will result in the most efficient and effective option, while the ex-

post legislative evaluations assess whether or not the legislation has actually been effective and 

efficient.9 But it is not clear how do these two instruments work together and create an 

information flow from one instrument to another. In the academic literature, one can identify 

two types of issues that could occur when linking in order to improve the legislative cycle: 

practical and theoretical problems 

  

1.2.1 Practical issues 

There are a number of practical issues with this linking between ex-ante and ex-post 

evaluations. Although the Commission has been active for quite some years in establishing 

policies in those two areas separately, the idea of linking the two instruments is relatively new 

and warrants a new step in the implementation of said policies. However, it should be 

recognised that before the step can be made to link the two instruments, there are still issues 

with the instruments themselves that could prove a hindrance to the idea of linking them in 

subsequent legislative cycles. 

 

Some practical issues that have been already indicated by the literature: 

 It is unclear in what way the findings from impact assessments are used when legislation 

is evaluated ex-post. This is important because if ex-post evaluations and ex-ante impact 

assessments are conducted on the basis of different sets of criteria, there is no way to 

see to what extent, for example, envisaged problems that were mentioned in the impact 

assessment actually occurred or in case they did not, what could be an explanation for 

that. The way in which impact assessments provide input to evaluations has not been 

systematically studied, even though there have been sections on monitoring & reporting 

in the impact assessments for some time now (Smismans, 2015; van Golen & van 

Voorst, 2016).  

                                                 
9 Amongst other criteria such as coherence, relevance and EU added value (European Commission, 2017a, p. 

89). 
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 Furthermore, the use of evaluation results in the impact assessments is also lacking. The 

Impact Assessment Board (IAB), responsible up until 2015 for checking the quality of 

impact assessments10, already stated that only one out of six impact assessments used 

results available from previously conducted evaluations, which would imply a lack of 

linking between the ex-post and ex-ante phase. (Impact Assessment Board, 2014, p. 7). 

Although the Commission has mentioned an ‘Evaluate First’11 principle since 2010 

(European Commission, 2010, p. 5)12 this has not been a strictly adhered to nor legal 

obligation which in turn leads to a lack of proposals being supported by ex-post 

evaluations (Mastenbroek, van Voorst, & Meuwese, 2015; van Golen & van Voorst, 

2016).  

 There have not been any serious attempts to study the “predictive value” of IAs (e.g. did 

IAs foresee certain later implementation problems and did these problems actually occur 

later on?) by comparing the predictions in ex-ante evaluations of legislation with the 

outcomes of ex-post evaluations. Although the RSB gives an opinion on the quality of 

IAs when they are drafted, it does not examine the previous impact assessment and its 

accomplishments or failures in predicting the impacts.13   

 Mastenbroek et al. discovered that there is only a limited amount of legislation evaluated 

(Mastenbroek et al., 2015, p. 14). This would hinder subsequent legislation as there is 

no ex-post evaluation available of regulations and directives and thus no link to be 

established.  

 

1.2.2 Theoretical problems 

There are also a number of theoretical problems with linking in the legislative cycle. First off, 

by trying to close the legislative cycle, the Commission tries to ensure that the aforementioned 

linking processes will occur. The question remains: if it is unclear how precisely this linking 

occurs, how sure can we be that the link is established in the first place? This research will try 

to find out how this connection between the ex-ante and ex-post phase works, as this type of 

research has not been conducted before (Mastenbroek, Meuwese, & Van Voorst, 2014, p. 227). 

More importantly, one of the goals of the Better Regulation agenda is to get evidence-based 

legislation that stimulates growth and prosperity in the EU, and try to prevent bad or 

malfunctioning legislation. The Commission, as part of the EU legislation14, tries to become a 

‘learning legislator’ (van Gestel, 2011; Voermans, 2006, p. 195)  and improve upon itself by 

means of utilizing all knowledge from every part of the policy cycle. This research focuses thus 

on the methodology of linking ex-ante and ex-post evaluative information as a way of achieving 

                                                 
10 With the advent of the Better Regulation Agenda in 2015 the Impact Assessment Board has been replaced by a 

Regulatory Scrutiny Board (hereafter: RSB). See  (European Commission, 2015e, 2015h). 
11 According to the Commission document “Evaluations aim to inform policymaking by assessing existing 

interventions regularly and ensuring that relevant evidence is available to support the preparation of new 

initiatives ("evaluate first" principle)”. (European Commission, 2017a, p. 51) 
12 It can be found in (European Commission, 2010) on p.5, although implicit: “Ensure  that  all  significant  

proposals  for  new  or  revised  legislation  are  in  principle  based  on  an  evaluation  of  what  is  already  in  

place.”. 
13 Although Van Gestel & Menting hoped that the RSB’s predecessor would do so. (van Gestel & Menting, 

2011, p. 218) 
14 Depending on whether one accepts the Commission as part of the EU legislation as an initiator, or not. 
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learning and thereby enhancing the evidence-base of updated legislation.15 Linking in itself is 

thus not the main goal, it is the resulting effect that is supposed to come with linking the ex-

ante and ex-post phase more closely: learning from the previous incarnations of the legislation 

to improve its successor. Understand what works (and what does not) in order to improve upon 

that knowledge. If there are already practical issues with the instruments used in linking, and 

linking itself, it seems logical that this will also affect the learning efforts. Therefore, more 

research into this idea of linking is necessary.   

A second theoretical problem is that the idea of the legislative cycle and its ability to link more 

information from previous instruments could have judicial implications. As the European Court 

of Justice (hereafter: CJEU) has been moving towards more process-oriented review16 of 

legislation this idea of linking evaluative information is moving beyond being just an 

administrative issue of the Commission (Lenaerts, 2012).17 This procedural review of 

legislation touches upon some of the concepts of the Better Regulation agenda. According on 

article 5 TFEU jo. article 5 Protocol No 2 the EU’s draft legislation should contain a justification 

with regards to the subsidiarity and proportionality. The justification for the legislative 

proposal’s subsidiarity and proportionality is visible in both the explanatory memorandum 

attached to a legislative proposal, as well as in some parts of an impact assessment where these 

elements are discussed. It is precisely this justification that the CJEU has started to test in their 

case law. Some examples: 

In the Vodafone-case, the CJEU looked through the lens of proportionality at the 

preparatory work of the Commission.18 By examining whether the Commission “had 

taken into consideration all the relevant interests at stake” (Lenaerts, 2012, p. 8) when 

deciding which policy option was the most suitable to achieve the goals. The court did 

this by examining the impact assessment and the way the Commission researched all 

possible options.19 The same problem is also encountered in Philip Morris Brands SARL 

and Others v Secretary of State for Health where the impact assessment is used to 

demonstrate the proportionality of the Commission’s legislative choices.20 In hindsight, 

this issue can also be seen in the Spain v. Council-case where an act was annulled 

because there was no impact assessment to substantiate the policy choices ((van Gestel 

& de Poorter, 2017, p. 21)). It was not annulled solely because the impact assessment 

was missing, but because of the fact that the impact assessment is the instrument for the 

                                                 
15 Learning and evidence-based lawmaking are two important concepts that will be explained more in-depth in 

Chapter 2. 
16 According to (Lenaerts, 2012) “process review increases judicial scrutiny over the decision-making process of 

EU institutions”. It means that the CJEU will examine if the process leading up to legislation follows the correct 

guidelines as established by the Commission and satisfies other legal criteria such as subsidiarity and 

proportionality.  
17 The journal ‘the Theory and Practice of Legislation’ has dedicated an issue (volume 4, issue 2) in 2016 to the 

phenomenon of evidence-based review of legislation. 
18 ECLI:EU:C:2010:321 (C-58/08), Vodafone and others. 
19 ECLI:EU:C:2010:321 (C-58/08), Vodafone and others, consideration 55. 
20 ECLI:EU:C:2016:325 (C-547/14), Philip Morris Brands and Others, preliminary ruling, considerations 98, 

117, 189, 226. 
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Commission to demonstrate that they have taken into account the issues of subsidiarity 

and proportionality by providing an evidence-based analysis of the issue at hand.  

This means that if the Commission commits to a better linking of evaluative information in its 

legislative cycle, it could also affect the subsidiarity and proportionality of legislative proposals. 

That is because elements such as efficiency and effectiveness, which are key components of the 

Commission’s ex-ante and ex-post instruments, are “facets of proportionality” and are thus 

within reach of the Court of Justice its examination (Karpen, 2017, p. 12). If there is more and 

better information available on the effects of the previous legislation, with for example an 

evaluation that states that the directive did not perform very well, it could mean that the 

Commission would need to explain even more why their new proposal crosses the threshold of 

subsidiarity and proportionality. This increase in the procedural review of the preparatory work 

of the Commission will mean that sooner or later the link between ex-post and ex-ante that is 

envisioned in the Commission’s policy documents will be called into question during a case in 

front of the Court. In the case of Republic of Estonia v European Parliament and Council of the 

European Union (C-508/13) the proportionality and subsidiarity of a legislative act is 

questioned by referring to a, in the view of Estonia, faulty methodology in the impact 

assessment.21 Here, Estonia challenges the criteria used by the Commission when conducting 

the analysis in the impact assessment. It is not unthinkable that a member state (or EU institution 

like the European Parliament) will go to the CJEU over the subsidiarity and proportionality 

analysis in an impact assessment and state that the evidence gathered from the previous ex-post 

evaluation is not sufficiently addressed in the new impact assessment. Thereby the Commission 

is not correctly addressing the effectiveness and efficiency of the new legislation and thereby 

not living up to a transparent and all-encompassing proportionality test.22 So far, there has not 

been much attention for these legal aspects that the linking of instruments in a legislative cycle 

will establish.23    

As mentioned in the previous paragraphs, there are a number of practical and theoretical issues 

that (could) occur when trying to link the ex-ante end ex-post phases and close the legislative 

cycle in the EU’s legislative process. This is also something that the academic literature has 

picked up on. To give a very broad (and in no way a complete or exhaustive) overview, some 

of the topics discussed relate to: 

 

 The Commission’s legislative policy agenda: (Alemanno, 2015; Garben & Govaere, 

2018; Renda, 2015; Weatherill, 2007). . 

 The objectives and nature of the Commission’s legislative policy (Højlund, 2015; 

Radaelli, 2007; Radaelli & Meuwese, 2009). 

 The legal implications of the Better Regulation Agenda (Keyaerts, 2012; Meuwese & 

Popelier, 2011; Popelier, 2011b; Tala, 2010). 

                                                 
21 ECLI:EU:C:2015:403 (C-508/13) Estonia v Parliament and Council , considerations 20, 26-27. 
22 For a somewhat related situation about the ex-post review of legislatorial prognoses, see (Ismer & von Hesler, 

2016). 
23 Notable exception is Alberto Alemanno who connects the dots between evidence-based policymaking and 

judicial review (Alemanno, 2011, 2016). See also Dawson 2016, 1212. 
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 Impact assessments in the EU (European Court of Auditors, 2010; Meuwese, 2008; 

Renda, 2006). 

 (Legislative) evaluations in the EU (de Laat & Williams, 2014; Fitzpatrick, 2012; 

Højlund, 2015; Stern, 2009; van Voorst, 2018). 

 The legislative cycle (Luchetta, 2012; Mastenbroek et al., 2015; Smismans, 2015; van 

Golen & van Voorst, 2016) 

 

With the arrival of the 2015 Better Regulation agenda the focus is back on the question whether 

or not this agenda leads to better policy-making and the lack of specific links between ex-ante 

and ex-post which would further hinder the legislative cycle the Commission is aiming at (van 

Golen, 2016; van Golen & van Voorst, 2016). Furthermore, Bozzini & Hunt already described 

several issues that could be an impediment to the idea of linking the two instruments together:  

 

“The significance of appraisals [which can be both impact assessments as well as 

evaluations –TvG] being conducted by a multiplicity of actors, (and consequent 

inconsistencies among reports drafted by different actors); the absence of linearity, and 

a dis-ordering in the stages of determining ex ante and ex post appraisal criteria 

(exacerbated through an initial lack of clarity in respect to policy objectives, which 

further more changed over time; and related, the absence of appropriate indicators); and 

the importance of the timing of evaluation studies in the policy cycle. Finally, we point 

to a rather ad hoc approach to ex post assessment, and a lack of consistency in the 

matters being evaluated” (Bozzini & Hunt, 2015, p. 66). 

 

1.3 Research Setting 

The research setting is the European legislative process, and the Commission’s attempts to close 

this legislative cycle by better linking the ex-ante impact assessments and ex-post legislative 

evaluations as laid down in their policy documents. Although the Commission states that the 

legislative cycle has to be closed by linking instruments, it remains unclear what this linking 

really is and what kind of issues might prevent this linking and the learning effect that is 

supposed to occur because of that linking. Already the academic literature identifies several 

problems that could hamper this process of linking in the legislative cycle.   

1.3.1 Research Question 

 

Based on the preceding research this dissertation tries to answer the following question: 

 

To what extent is it possible to 'close' the legislative cycle as envisioned by the European 

Commission’s policy documents by linking together ex-post legislative evaluations and ex-ante 

impact assessment and what kind of issues hinder this linking when researching the closing of 

the cycle in the EU’s legislative practice when altering regulations and directives?  

 

Two sub-questions will be used to answer this question. These sub-questions are: 
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1) What is known about the reasons for linking ex-ante and ex-post instruments and 

thereby closing the legislative cycle in the academic literature, and are these insights 

reflected in the Commission's policy documents? 

2) What issues can be a hindrance to the closing of the legislative cycle by linking the ex-

ante and ex-post phase? 

As described in the previous parts, there is some research on the better regulation instruments 

used by the Commission, although this literature only seldom looks at linking these two 

instruments (notable exceptions are Luchetta, 2012; Smismans, 2015; van Golen & van Voorst, 

2016). With regards to the reasons for closing the legislative cycle there is not much literature 

that specifically focuses on the European Commission’s part in establishing legislative policy.  

  

With regards to sub-question two, there is not much empirical research available on the state of 

linking in the Commission. Some preliminary results depict only a small percentage of 

evaluative information that is used in subsequent ex-post or ex-ante instruments and some case 

studies have looked into this phenomenon (Bozzini & Hunt, 2015; Mergaert & Minto, 2015; 

van Golen & van Voorst, 2016) of linking specific legislation through several legislative cycles, 

but there is no large quantitative or qualitative research into the state of linking in the EU 

legislative cycle. Therefore, it is expected that various issues might influence the possibility of 

linking the ex-ante and ex-post phase. This research will help identify issues that can be a 

hindrance to the process of linking the two phases.  

1.3.2 Demarcation 

There are several reasons why this research solely focuses on the European level of legislative 

policies, instead of (for example) making a comparison between Member States and the EU 

level. Although there are some policy documents on legislation in the Netherlands24, there is 

not a single coherent policy like in the EU (Klein Haarhuis, 2016, p. 119). Other countries also 

have evaluation systems for ex-ante research (e.g. the UK, Germany or the US) which has also 

been discussed and compared with the EU’s system.25 The choice for the EU level is due to the 

increased attention that the Commission’s legislative policy has received in the academic 

literature. Furthermore, the fact that the Commission states that the legislative cycle is now 

more or less closed warrants more research on this subject. Another reason is that with the 

advent of the Juncker Commission, the Commission has sought to underscore the importance 

of the Better Regulation Agenda and their instruments for the improvement of the EU’s policies 

and legislation. In light of a specific Commissioner being installed with the specific task of 

Better Regulation26, it will be interesting to study this area and see what improvements have 

been made the last couple of years.  

                                                 
24 In Dutch they are called ‘visienota’s’. For more information, see 

www.kcwj.nl/gereedschapskist/onderwerppagina/wetgevingsbeleid, accessed 17-9-2019. 
25 See for specific examples (Fritsch, Radaelli, Schrefler, & Renda, 2013; Jára & Schwarz, 2012; Radaelli, 2009). 

More in general see (Meuwese & van Voorst, 2016; OECD, 2019).  
26 ec.europa.eu/commission/commissioners/2014-2019/timmermans_en, accessed 17-9-2019. 
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1.4 Methodology 

1.4.1 Question one: What is known about linking ex-ante and ex-post instruments and thereby 

closing the legislative cycle in the academic literature and what insights are already 

incorporated in the Commission's policy documents? 

In the legal literature on legislation there is not much information to be found that helps with 

examining the benefits of linking the ex-ante and ex-post phase of legislation. Although in the 

literature this link between ex-post and ex-ante is discussed, most notably in Smisman’s article 

from 2015, the number of publications on this precise topic is limited. In that literature however 

there are various references to literature from other fields of study which contains a discussion 

of the idea of link two phases of the legislative process, but without the specific EU-context. 

These other fields therefore could provide a valuable insight into the general idea of linking, 

and have been examined. By using the snowball method on the literature mentioned in the 

introduction, it seemed that there were three fields of literature that contained a lot of useful 

sources on the subject. These three fields are evidence-based lawmaking, policy learning and 

evaluation use. Upon further inspection, it seemed that these fields were also interrelated to 

each other. For example, evidence-based lawmaking cannot go without evaluation use, policy 

learning is dependent on said evaluation use and policy learning is often a fundamental 

requirement for evidence-based lawmaking as an organization or government needs to learn 

what works and what does not before they can adapt legislation to that.27 Thirdly, all these 

bodies of literature deal with the idea of using evidence to improve the effectiveness of 

governments, directly or indirectly (Sanderson, 2002, p. 3). While reading more literature from 

these areas, I noticed that a number of issues concerning the linking of ex-post and ex-ante 

phases and instruments kept recurring in the literature. These issues will be the focus of the 

upcoming paragraphs. I will start out with the descriptions of the respective bodies of literatures. 

Afterwards, in § 2.4 I will introduce the issues I derived from the literature. When examining 

the various fields, I tried to balance the discussion of the literature between the very broad (for 

example, evaluation use in the most general sense) and the very small (for example, Van 

Voorst’s article on evaluation capacity in the European Commission).  

Next to the discussion in the academic literature, the policy documents of the Commission are 

studied by looking at the way that they have described, throughout various iterations, the idea 

of linking instruments. What does the Commission state about closing the legislative cycle? 

How does that come about by linking two instruments? These documents are studied to see in 

what way the Commission describes the link between the ex-ante and ex-post phase and how 

they envision that closure in practice. This will be discussed in Chapters 2 and 3. 

1.4.2 Question 2: What issues can be a hindrance to the closing of the legislative cycle by 

linking the ex-ante and ex-post phase? 

Next to an analysis of the literature, a study will be conducted in order to examine the extent of 

linking between ex ante and ex post instruments. Some research has been conducted already, 

both in academic literature (Smismans, 2015; van Golen & van Voorst, 2016) as by the 

                                                 
27 A perfect example of this is Sanderson’s article titled “evaluation, policy learning and evidence-based policy 

making” (2002) in which he assesses the need for evaluation and policy learning to work in concert to enable 

evidence-based policy making. I will explore the links between the areas some more in chapter 3. 
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Commission itself (the annual reports of the IAB/RSB).28 But it could be improved by further 

examining and mapping the precise number of legislative acts that build upon subsequent 

evaluations and alterations. Conducting this research brings three benefits to the research: a) it 

enables some insight into how this idea of a continuous legislative cycle turns out in practice, 

and b) it provides more insight into how this linking is actually done. From the literature in the 

introduction, it becomes apparent that there might be all kinds of issues being a hindrance to 

the successful linking process (and thereby learning effects from that process). So with the idea 

of examining the issues that might occur in mind, this research could also perhaps shed some 

light on what one might call the methodology of this linking exercise. It goes too far for this 

research to establish a right or correct method of linking, but it is important to get a clearer idea 

of what issues could be a hindrance to this process of linking. Not because linking in itself is 

important, but because linking is important for the end-goal of learning by the legislator. 

This question thus tries to present a substantive look at the concept of linking with regards to 

the legislative cycles of regulations and directives. In order to construct this view on the 

legislative cycles, a dataset was created wherein I link the ex-ante and the ex-post phase in the 

legislative tracks of the EU. Additionally, case studies will be conducted and interviews will be 

held with Commission staff to further examine to what extent the legislative cycle is closed. 

The specific methodology of these three methods will be discussed in their respective chapters. 

When conducting the research to answer the main question, a researcher will probably run into 

all kinds of issues related to this idea of linking, both practical and more theoretical issues. 

Providing some oversight on these issues that constitute a hindrance to the linking of the ex-

ante and ex-post phase will contribute to the answering of the research question. The answer to 

this subquestion will be an accumulation of all the various issues that this research has 

encountered and will be included in the discussion at the end of this dissertation.  

1.5 Conceptualisation 

Two main concepts which are at the core of this research need to be conceptualised before 

continuing. These concepts are impact assessments and legislative evaluations. 

1.5.1 Impact assessments (ex-ante) 

IAs are a very clearly defined concept on the European level ever since the Communication of 

the Commission establishing them in 2002 (European Commission, 2002a, 2002b). According 

to the communications an “IA [is a document of the Commission that –TvG] identifies the likely 

positive and negative impacts of proposed policy actions, enabling informed political 

judgements to be made about the proposal and identify trade-offs in achieving competing 

objectives” (European Commission, 2002b, p. 2). The 2017 Guidelines remark that “IA is about 

gathering and analysing evidence to support policy making. In this process, it verifies the 

existence of a problem, identifies its underlying causes, assesses whether EU action is needed, 

and analyses the advantages and disadvantages of available solutions. IA promotes more 

informed decision-making and contributes to Better Regulation” which show that they are 

                                                 
28 Available at ec.europa.eu/smart-regulation/impact/iab/board_reports_en.htm (IAB) and 

ec.europa.eu/info/law/law-making-process/regulatory-scrutiny-board_en (RSB), accessed 17-9-2019. 
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preparatory documents before the decision is made what the precise scope and shape of a 

legislative proposal will be (European Commission, 2017, pp. 14-15).   

1.5.2 Legislative evaluations (ex-post) 

The Better Regulation documents considers evaluations as an “evidence-based judgement of 

the extent to which an intervention has been effective and efficient, relevant given the needs 

and its objectives, coherent both internally and with other EU policy interventions and achieved 

EU added-value” (European Commission, 2015b, p. 253; 2017c, p. 53). In the terminology of 

the Commission an ‘evaluation’ can mean two things: a standard evaluation and a ‘Fitness 

Check’. A Fitness Check is ‘a comprehensive evaluation of a policy area that usually addresses 

how several related legislative acts have contributed (or otherwise) to the attainment of policy 

objectives (European Commission, 2017c, p. 8). It is thus an evaluation of several acts that have 

some sort of synergy in a specific policy field.29 Compared to a Fitness Check, the advantage 

of an evaluation is that it can single out one piece of legislation and evaluate it thoroughly, with 

the drawback that it might not analyse the legal context of the legislation, whereas the pros and 

cons of Fitness Checks are the reversed ones of the evaluation. In the end, both instruments are 

designated by the Commission as an evaluation. The Commission states that there are different 

kinds of evaluations: interim, final and ex-post evaluations as well as Fitness Checks (European 

Commission, 2015b, p. 253; 2017c, p. 53). The Toolbox however does not define what precise 

period is covered by an interim, final or ex-post evaluation.30 Although there is some 

information on the timing of these evaluations, most of that is in regards to spending initiatives 

related to the Multi-Annual Financial Framework (MFF) and is not related to the non-spending 

activities that include the legislation that is studied by this research (European Commission, 

2015b, pp. 260-261). Interim (or mid-term) evaluations are usually found in the spending 

initiatives area as it will examine halfway through a certain cycle how the programme is 

performing. Therefore, interim can be distinguished from final and ex-post in the sense that 

interim will take place while the legislation is active, final refers to the moment when the 

legislation has (almost) reached is goal and ex-post could be considered to be an evaluation 

after the legislation has run its course. Nevertheless, because all are retrospective, the 

Commission refers to all of these forms (including the Fitness Checks) as evaluations.  

 

1.5.3 Linking 

The key concept in this research is the idea of linking, in this research between the ex-ante and 

ex-post phase in EU legislation and specifically the instruments used therein: impact 

assessments ex-ante and legislative evaluations ex-post. However, this concept is not fully 

fleshed out. Even in some seminal articles about linking, such as Smismans’ 2015 article, this 

is not clearly defined. Mergaert & Minto point to the idea prevalent in evidence-based policy-

making and policy learning of “the use of knowledge gained through ex post evaluations in ex 

ante evaluations” (Mergaert & Minto, 2015, p. 48). Although this sounds rather common sense, 

it is more difficult to do so in practice and thus warrants increased attention and improvement. 

                                                 
29 A recent example is the Maritime Transport Fitness Check (SWD(2018)0228, which contains 5 directives 

related to the same area which “forms  the  core framework for ensuring maritime traffic and transport safety and 

efficiency”, p. 9. 
30 See (European Commission, 2017b, p. 315) for a discussion on this subject. 
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The Commission also barely address the precise method of linking in their policy documents, 

only highlighting that impact assessments use results from evaluations and evaluations gather 

evidence on the performance of legislation (European Commission, 2017a, p. 8). This is 

however still too limited in my view. In this research I define ‘linking’ as “the process or method 

by which the information from ex-ante impact assessments is transferred and used in ex-post 

legislative evaluations and vice versa, both in procedural as well as substantive ways”. This 

concept of linking moves away from the linear idea of legislation going from A to B and every 

onwards. There are more links possible apart from information and knowledge going from ex-

post evaluation to ex-ante impact assessment.31 Furthermore, linking should go beyond just 

having an evaluation or impact assessment available. The previous instrument should be 

actively used by its successor instrument. If an evaluation is available, the impact assessment 

should not only mention this, or use it to retrieve information, but should actively try to use the 

recommendations and proposal for further research as a starting point for the examination in 

the impact assessment.  

1.6 Reading guide 

Through this research, I refer to a voluminous amount of EU-documents. The most important 

ones, such as the documents of the Commission on the legislative policy will be added to the 

bibliography with their own reference. If they are of lesser importance, I will refer to them with 

their document number.32 This is to keep the number of European Commission, 200X 

references a bit lower and ensure that if I refer to a Commission document that way, it is an 

important one. 

1.7 Outline 

The outline of the dissertation will be as follows:  

Chapter Question Method Technique 

Chapter 2 Subquestion 1 & 2 Quantitative Literature review 

Chapter 3 Subquestion 1 & 2 Qualitative Document Analysis 

Chapter 4 Subquestion 2  Quantitative Dataset creation 

Chapter 5 Subquestion 2  Qualitative Case studies 

Chapter 6 Subquestion 2  Qualitative Interviews 

Chapter 7 Research Question Conclusion  

 

The end of the research process was reached at the end of 2018 after which no new literature 

was searched and no new data was added.33 Afterwards there have only been three 

                                                 
31 More of that will be discussed in Chapter 3. 
32 For example, in footnote 29 I refer to an SWD document. Other kind of documents might be SEC, COM, JOIN 

or in case of the Council the documents will include ST [number][year][version]. 
33 There is a specific cut-off point related to the dataset which will be discussed in the corresponding Chapter. 
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publications that have been added, because they were reports that I knew would become 

available and could be of interest.34   

                                                 
34 These are the 2019 OECD report on Better Regulation, the RSB’s Annual Report on 2018 and the Stocktaking 

exercise by the Commission. 
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Chapter 2: Theoretical framework 

2.1 Introduction 

As described in the first chapter, this research focuses on the Commission’s idea of closing the 

legislative cycle as envisioned in its policy documents in order to answer the first sub-question: 

What is known about the reasons for linking ex-ante and ex-post instruments and thereby 

closing the legislative cycle in the academic literature and are these insights reflected in the 

Commission's policy documents? In this second chapter I describe the literature and the 

resulting theoretical framework related to the idea of linking the ex-ante and ex-post 

evaluations. By exploring the academic literature on this subject, I try to gain a better 

understanding of the theoretical basis for the idea of closing the legislative cycle. This 

theoretical framework is not a novel idea born out of the mind of the Commission, but it is 

already visible in several bodies of literature. Furthermore, there is a second reason to examine 

these bodies of literature. When reading through the literature one does not only encounter 

several reasons why the underlying ideas can contribute to the quality of legislation, but also 

issues that might hinder this idea of ‘closing the cycle’.  

Before I describe the three bodies of literature I discuss the drafting of legislation by the 

Commission in general (§ 2.2), and why it is important for the Commission to ensure high 

quality legislation. The quality of legislation is multi-faceted with a number of criteria but in 

this research, the focus will be on efficiency and effectiveness.35 This is due to the 

Commission’s Better Regulation Agenda, which also considers these two criteria as main 

indicators for (legislative) quality.36 One of the ways in which the BRA tries to achieve this 

effectiveness and efficiency is with the idea of linking ex-ante and ex-post evaluative 

information, thereby ‘closing the legislative cycle’. The main part of this chapter focuses on 

what the literature can tell us about closing this cycle. The three relevant bodies of literature 

are: evidence-based lawmaking (§ 2.3.1), policy learning (§ 2.3.2) and evaluation use (§ 2.3.3). 

I will start out with a small description of (why) these three areas and how they relate to the 

legislative cycle. After that, I will move forward to some of the issues identified in the literature 

that might hamper this linking of phases. This chapter will end with a conclusion (§ 2.5).  

2.2 The Commission as a legislator and the kind of legislation 

The European Parliament and the Council, as stated in art. 14(1) and 16(1) TEU as well as art. 

289(1) and art. 294 TFEU, enact European legislation. Hereby, Parliament and Council share 

the joint legislative function when the Commission submits a proposal for legislation according 

to art. 294(2) TFEU. Even though there is not a formal role attributed to the Commission as 

legislator through the Treaties, it is heavily involved in the process leading up to adopting 

legislation. It does the desk research, organises consultations, works on an impact assessment 

and drafts the version that is the starting point of the deliberation by the co-legislators.37 Another 

reason why the Commission could be considered a kind of EU legislator is because of the fact 

                                                 
35 These terms will be explained in § 2.2 
36 These are not the only criteria that are considered within the Better Regulation Agenda (coherence, EU added 

value and relevance are also important). But I will elaborate on the importance of efficiency and effectiveness 

more in the subsequent paragraph. I will cover the Commission’s policy documents more in-depth in Chapter 3. 
37 And there is the possibility that both Parliament and Council do not have any comments on the proposal, 

which would therefore become legislation based solely on the Commission’s work. 
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that it has the power and discretion to withdraw proposed legislation, thereby halting the 

legislative process (Boranbay-Akan, König, & Osnabrügge, 2016, pp. 170-171). Furthermore, 

the Commission started out with establishing policies on how to draft proper legislation. This 

can lead to the idea that the Commission is at least somewhat of a legislative EU institution, or 

at least is heavily involved in the EU’s legislative process and the outcome of that process (Cini, 

2002, pp. 24-25).38  

The core legislative acts of the EU are available in two shapes: regulations and directives.39 The 

object of those two types of legislative acts however can be vastly differing from one act to 

another. A large portion of EU legislation will have an instrumental function, in that it is the 

vehicle for policy that tries to change some aspect of our reality (Eijlander, 2000, p. 62; 

Voermans, 2009, p. 61). This might be even more the case with EU legislation compared to 

national legislation, as European legislation is for a large part focused on regulating specific 

policy areas such as customs union, common agriculture and fishing policies and the internal 

market (Grønnegaard Christensen, 2009, p. 9).40 All these fields rely heavily on the instrumental 

use of law in order to harmonize these areas across the current 28 member states.41 

If one accepts the idea that a legislator uses law in an instrumental way to achieve certain policy 

results, the legislator wants to assure that legislation meets the ascribed goals. Furthermore, law 

that is intended as a vehicle for policy will probably not last forever due to changing 

circumstances.42 In order to ensure that legislation continues to be able to affect society with 

the envisioned policy, one will have to look back and examine what works. Furthermore, in 

order to ensure that the desired policy achieves results, a legislator has to ensure the quality of 

legislation, because if the legislation is of low quality the effects will presumably not manifest, 

or even lead to policy failure.43 

  

As mentioned in chapter 1, the quality of legislation is multi-faceted on two levels. First of all, 

on the level of what we are precisely talking about addressing quality of legislation. According 

to Piris, there is a difference between the quality of the substance of law, and the form of law 

(Vanterpool, 2007, p. 170; Xanthaki, 2001, p. 657). The form of the law mainly concerns itself 

with drafting techniques, specific wording, language and other non-substantial elements of 

legislation. When discussing the effects of the BRA these discussions usually do not concern 

the technical aspects of drafting legislation.44 In some literature, the delineation between form 

                                                 
38 From a different point of view the question remains whether this means that they can actually set the agenda 

for the type of legislation that is made. For example (Kreppel & Oztas, 2017) conclude from two large datasets 

that the Commission actually does not manage to get all of their policy preferences enacted into legislation. See 

for more information on agenda-setting (Princen, 2011). 
39 Art. 288 TFEU. 
40 See also (van der Meulen, 2013; van Gestel, 2013b). 
41 At the time of writing this dissertation the UK has not formally left the EU yet, so I will stick to 28 Member 

States for the time being. 
42 For example, if the legislation achieved its goal, is it still worthwhile to keep the legislation in force? Or if the 

goal is not reached at all because of a misaligned with reality and the law actually seems to be detrimental to the 

situation it is trying to influence.  
43 Something already addressed by the OECD in 2000 in their report on reducing the risk of policy failure 

(OECD, 2000).  
44 Notwithstanding the fact that form can influence the context or the substance of the legislation.  
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and substance focuses more on legislative quality versus regulatory quality where the latter is 

“the extent to which legislation, as a means to express public policies, is successful in 

implementing policies to permit and promote private sector development, fair market 

conditions, stable institutions, citizens’ satisfaction, etc” (Voermans, 2009, p. 68).45 This 

coincides with the more instrumental vision on legislation, as the main indicator of quality is 

how well the legislation performs in achieving policy goals (Drinóczi, 2015, p. 219).  

 

One of the goals of the BRA is to increase the quality of EU legislation (European Commission, 

2015a; Garben & Govaere, 2018, p. 9; Voermans, 2016, pp. 75-77) whereby the quality of the 

legislation can be assessed on various criteria such as effectiveness, efficiency, coherence, 

clarity, unambiguousness, simple etc. (Drinóczi, 2015, pp. 216-220; European Commission, 

2017a, p. 6; Vanterpool, 2007, p. 195; Voermans, 2009; Xanthaki, 2013, pp. 7-8).46 Efficiency 

is “use of minimum costs for the achievement of optimum benefits of the legislative action” 

(Xanthaki, 2015, p. 115) whereas effectiveness can be defined as “the unique capacity of every 

law to achieve its purpose” (Mousmouti, 2014, p. 311). The reason for the emphasis on 

effectiveness and efficiency is that those elements play a major part in the Commission’s 

legislative policy. Ever since the first White paper on reforming the Commission, efficiency 

and effectiveness have been important in describing what he goals of the Better Regulation 

agenda are or the Commission’s legislative task (European Commission, 2000b, p. 27; 2001b, 

p. 8). These two aspects remain important for comparing policy options in IAs and are also two 

important aspects of ex-post evaluation criteria (European Commission, 2015b, pp. 84,271; 

2017b, pp. 10, 70). Furthermore, these two aspects are featured in the Inter-institutional 

Agreement (IIA) as one of the goals for EU legislation to achieve (European Parliament, 

Council, & European Commission, 2016, pp. 1,5). One of the ways that the Commission tries 

to achieve this effectiveness and efficiency of legislation, is by closing the legislative cycle and 

ensuring that information from one evaluation (be that ex-ante impact assessment or ex-post 

legislative evaluation) feeds back into the subsequent phase, thereby improving the information 

in the two instruments, and consequently also the resulting legislation. However, how does this 

linking of the two phases actually produce better information, instruments and ultimately 

legislation? What are the benefits of this linking exercise in the context of legislation?   

                                                 
45 For example, in the Netherlands this discussion can be seen in government documents (such as the visienota’s 

mentioned in Chapter 1) and academic literature. For example, Zijlstra produces a list (albeit for Dutch 

legislation) which contains criteria such as adequate legal basis and concordance with international treaties as 

well as efficiency and effectiveness (Zijlstra, 2012, pp. 84-85). One could argue that the first two criteria are 

legal-oriented whereas efficiency and effectiveness tend to be more policy-oriented in nature. That is why 

Hoogeveen, when establishing the criteria for the quality of legislation, divides her six criteria into two sections, 

thereby creating a category of criteria a legal perspective and having a policy perspective, and there effectiveness 

and efficiency are squarely placed under the policy header (Hoogeveen, 2011, p. 42). Those criteria thus state 

something about the quality of the underlying policy when describing legislation because it looks at the effects 

the legislation will produce in society. This does not necessarily mean that effectiveness and efficiency are not an 

aspect of the quality of legislation, but it means that it is a somewhat different aspect compared to issues of 

legality and drafting aspects. 
46 These are rather similar to some of the criteria of legislative quality mentioned in the literature, such 

Furthermore, it is not necessarily so that all these concepts are strictly delineated and different in scope and 

effect. For example, unambiguousness in itself is a valid criterion for the form of legislation, but vague wording 

will also lead to less effectiveness and efficiency if it hampers implementation down the line, thereby affecting 

also the substance. See in general about this relationship (Sabatier & Mazmanian, 1979) or more specific for EU 

directives (Knill & Lenschow, 2000).   
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2.3 The theoretical framework 

As discussed in the methodology section in Chapter one, the theoretical framework upon which 

this research rests is found within three highly interrelated bodies of literature: evidence-based 

lawmaking, policy learning and evaluation. Hereafter I will discuss three fundamental 

requirements for the process of linking I derived from the literature.  

2.3.1 Evidence-based lawmaking 

The term ‘evidence-based lawmaking’ is derived from evidence-based medicine, where it 

means that the best available evidence is used in patient care (Sackett, Rosenberg, Muir Gray, 

Haynes, & Richardson, 1996, pp. 71-72). More broadly and theoretically speaking, its leading 

idea is that evidence should inform (in that case medical) choices made because that evidence 

has been obtained from various sources such as experiments, tests, evaluation or real-life 

practice and could improve the decision to be made. The rationale behind this emphasis on 

obtaining evidence is to help practitioners, who might have a bias or have flawed knowledge, 

in order to strengthen their professional opinions with insights from scientific sources and best 

practices. This would prevent taking action just on the beliefs of said practitioner or expert. This 

idea of ‘evidence-based’ has expanded into other fields as well, such as evidence-based 

management (Walshe & Rundall, 2001), dentistry (Richards & Lawrence, 1995), nursing 

(LoBiondo-Wood & Haber, 2005) and policing (Lum & Koper, 2015).  

More interesting for this dissertation is that the idea of establishing a rigorous evidence base 

has also gained headway in the field of policy-making. This led to the establishment of the field 

of ‘evidence-based policy making’ (Davies, Nutley, & Smith, 2000; Pawson, 2006), meaning 

that the policies that governments make should be informed by the best available evidence there 

is, with the idea of knowing ‘what works’ (Davies et al., 2000; Sanderson, 2003).47 In later 

years, the term ‘evidence-based lawmaking’ comes up in the literature.48 According to Van 

Gestel, evidence-based lawmaking means “that laws and policy initiatives are to be supported 

by research evidence and that policies are preferably introduced on a trial and error basis” (van 

Gestel, 2007, p. 142; 2008, p. 24) or as Rachlinski put it: “law informed by reality” 

(Rachlinkski, 2011, p. 910). A legislator should ensure that when drafting law, the ‘assumptions 

about the policy problems, causes, regulatory instruments, executive agencies and policy 

effects’ are based on reliable and substantive information (van Gestel, 2011, p. 19). Another 

term that has been used is ‘evidence-based legislation’ (Seidman & Seidman, 2009) although it 

is difficult to surmise a clear concept of this term.49 The literature shows that scholars, when 

writing about evidence-based legislation, implicitly or explicitly indicate that they envision both 

the specific legislation itself as well as the policy that is contained therein (Drinóczi, 2015, p. 

                                                 
47 The ideas of EBPM were first put into practice by the Blair Government in the UK in 1999, with the 

publication of the white paper “Modernising Government”. The white paper is available as text on the website of 

the National Archives at webarchive.nationalarchives.gov.uk/20131205110329/http://www.archive.official-

documents.co.uk/document/cm43/4310/4310-00.htm, accessed 17-9-2019. 
48 A search through Google Scholar, WorldCat libraries, HeinOnline and Westlaw show no source describing 

‘evidence-based lawmaking’ before Van Gestel 2007, p. 141 
49 One could say there is a difference between evidence-based lawmaking and evidence-based legislation as the 

first term describes an activity and the second term the result, but it is not so clear-cut from looking at the 

literature if that is also a distinction that all the authors intended. 
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225; van Gestel, 2007, p. 142).50 For this research also, the distinction between evidence-based 

lawmaking and evidence-based policymaking is not relevant, so I will be using the term 

‘evidence-based lawmaking’ while using insights from ‘policymaking’ literature.51 

 

The goal of evidence-based lawmaking is to make laws evidence-based, but what does 

this mean in practice? According to Van Gestel the main goal is for the legislator to show that 

the proposed measures designed to modify behaviour, are substantiated by research and data in 

order to understand the operation and effect of said behaviour (van Gestel, 2013a, p. 23). If, for 

example, the goal of the legislator is to protect consumers from overextension of loans then the 

legislator should show, based on evidence and data, that they know what behaviour will occur 

when changing the law and choose the most effective route to establishing the desired change 

in society.52 In addition, the legislator should show why its intervention will constitute the right 

incentive to create the desired change in behaviour and, equally important, show what possible 

side-effects could occur. It is a search for possible downsides and pitfalls, in order to increase 

the chance that as a legislator you draft the best possible version of a law. Furthermore, 

evidence-based lawmaking entails not simply copying measures from one sector to another 

without investigating the results of that previous measure, view what alternatives are available 

and explore the way the new measure will connect to a specific societal context (van Gestel, 

2013a, p. 23).53 Another goal of evidence-based lawmaking is keep the political rationality in 

the process of legislating from becoming too dominant (Antokolskaia, 2013, p. 174; van Gestel, 

2008, p. 24). Evidence-based lawmaking can counterbalance the tendency to legislate purely 

based on instinct, incidents or because of symbolism (van Gestel, 2008, p. 24). This could be 

considered the idea of moving from ‘opinion-based’ to ‘evidence-based’ policy-making and 

lawmaking (De Marchi, Lucertini, & Tsoukiàs, 2014, p. 17; Giesen, van Boom, & Verheij, 

2013, p. 227; Hunter, 2003, p. 194; van Gestel, 2008, p. 23). Sanderson describes the underlying 

notion of evidence-based policymaking as improving the effectiveness of government, which 

is basically done through two ways of using available evidence: using evidence to account for 

the effectiveness of government, and using evidence to generate knowledge about the reasons 

policies changed something in reality (Sanderson 2002, 3). Both forms of evidence further the 

goal of improving the effectiveness of government interventions albeit via different ways.54 

With regards to the idea of evidence-based lawmaking, the general idea is that by linking ex-

ante and ex-post evaluations the ex-post evaluation will give an update of the situation 

envisioned in the ex-ante evaluation, and thus might warrant tweaking the future legislation in 

order to deal with unintended effects (Mergaert & Minto, 2015, p. 48; Wiener, 2006, pp. 513-

                                                 
50 This is not a coincidence as separating the law as a vehicle for policy has become increasingly difficult in a 

society where most laws contain policies that try to enact changes in society (van Gestel, 2013b, p. 118). 
51 I say that it is not relevant for a number of reasons: a) the literature of evidence-based lawmaking looks at both 

law and the policy therein at the same time. b) the literature on evidence-based policymaking considers law and 

legislation as the vehicle for policy and c) When looking at the instruments used in the legislative cycle (esp. 

impact assessments) they focus on law and policy at the same time.  
52 See for more on this example (Braspenning, 2017). 
53 This is also why Pawson states that both the context and the mechanism are important to find out why 

something works. See (Pawson, 2013). 
54 While the first route of accounting for effectiveness has a more direct route to EBLM, the second route 

(generate knowledge) refers to the idea of policy learning as discussed in § 2.3.2. But policy learning can in time 

lead to an increase in effectiveness and efficiency, so eventually both routes will (try to) achieve the same goal. 
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514). This would indicate that a newly drafted ex-ante evaluation would be based on the best 

available evidence acquired during the ex-post evaluation, in order to enhance the evidence-

base of the new legislation.  

  

2.3.2 Policy learning  

If evidence-based lawmaking is mainly focused on finding out what type of policy or law works 

in a specific situation, the second body of literature is focused more on the process of learning 

from these exercises. Policy learning can be defined as “updating of knowledge and beliefs 

about public policy” according to Dunlop & Radaelli.55 Learning is one of the possible 

outcomes from finding out what works to improve legislation (Sanderson, 2002a, p. 3). The 

overarching term for this idea of learning about what works for the advantage of law/policy-

making is policy learning (Bennett & Howlett, 1992; Borrás & Højlund, 2015; Dunlop & 

Radaelli, 2013; Sanderson, 2002).  

Bennet & Howlett differentiated three questions one could ask when looking at policy learning: 

who learns, what is learned and to what effect? (Bennett & Howlett, 1992; Newig, 

Kochskamper, Challies, & Jager, 2016). A fourth question is added by asking the question 

‘how?’ (Dunlop, 2017; Dunlop & Radaelli, 2013). All of these areas have interesting literature 

with possible answers to these questions. 56 For this research there are two specific types of 

learning that are important: the first one is instrumental learning, which can be seen as ‘lesson-

drawing’ (Bennett & Howlett, 1992; Rose, 1991). Instrumental learning can be defined as 

learning that helps to improve policy (Dunlop et al., 2018; May, 1992). It is closely linked to 

the type of evaluation use discussed in the next paragraph (de Laat & Williams, 2014; Loud & 

Mayne, 2014). The aforementioned instrumental use of evaluations is similar to the concept of 

instrumental learning are basically the same concepts, although approached from a different 

discipline.57 This idea of instrumental learning is clearly interesting for the notion of a 

legislative cycle where the information of one cycle has to inform the next cycle. The second 

important type of learning is conceptual learning, which can be defined as “possibility that 

actors change, due to the IA, more fundamentally their way of thinking about specific policy 

problems and solutions.” (Dunlop, Radaelli, & Fritsch, 2014, p. 12). 

 

Organisational learning   

The academic literature shows that an aggregation of people in the form of business or 

organisations are capable of learning from the past (Argote, 2011; Argote & Miron-Spektor, 

2011; Bapuji, 2004; Dogdson, 1993; Fiol & Lyles, 1985). This learning by an organisation is 

necessary to incorporate information about what works from available evidence. This 

incorporation of new knowledge serves to upgrade the organization as a whole as well as the 

                                                 
55 Dunlop & Radaelli’s 2013 publication ‘Systematising Policy Learning: From Monolith to dimensions has been 

an influential publication in the last couple of yours in this field as they tried to systematise a large body of 

publications along some more theoretical axes to create a more theoretical framework for the idea of policy 

learning (Dunlop & Radaelli, 2013). 
56 A number of publications try to systematize some of the literature from this vast field. For an overview, see 

(Dunlop & Radaelli, 2013; Dunlop, Radaelli, & Trein, 2018; Heikkila & Gerlak, 2013; Moyson, Scholten, & 

Weible, 2017; Radaelli & Dunlop, 2013; Zito & Schout, 2009) and the literature sources mentioned therein. 
57 See also (Højlund, 2015, p. 37). 
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organization’s interventions. This relates to what Sanderson described as the second way of 

using evidence: improving policies by learning from the past and see how policies can be 

improved (Sanderson, 2002, p. 3; Smismans, 2015, p. 16). One can already identify the links 

between the evidence-based lawmaking field and this field because both share the idea that 

looking back at what has happened can provide valuable insight for upcoming work. Although 

organisational and policy learning differ in certain aspects, they show some overlap and in the 

end focus on the same thing: learning from what has happened (Busenberg, 2001; Visser & Van 

der Togt, 2015).58 Furthermore, despite the fact that the two fields developed separately, there 

seems to be an academic effort to align the two in order to share and learn from each other 

(Gilardi & Radaelli, 2012; Grin & Loeber, 2007). 

Single loop versus double loop learning 

Learning, whether organisations or individuals do this, can be either single-loop or double-loop 

learning (Adelle & Weiland, 2012, p. 29; Argyris, 1976; Batterbury, 2006, p. 183). Single-loop 

learning is the idea that “knowledge is put to use for concrete decisions in the sense of specific 

information to improve the design of policies and provide rational guidance.” (Hertin et al., 

2009, p. 6). This would mean direct input from one instrument that generates knowledge (for 

example, an ex-post evaluation) to improve the new design of a subsequent policy (for example, 

during an ex-ante evaluation).59 The double-loop learning focuses more on the idea of 

conceptual learning, going beyond just case-by-case improvements and “enlightening' policy-

makers in the sense that it provides new information, ideas and perspectives into the policy 

system.” (Hertin et al., 2009, p. 6).  

An example: the evaluation of the Energy Labelling and Ecodesign Directives 

(European Commission, 2015c) yields valuable information on the functioning of the 

directives and also recommendations to adapt the directives in order to address various 

deficiencies as found in the evaluation. This is the single loop learning where an 

evaluation is used in instrumental fashion to improve legislation in the specific case and 

context of that evaluation. Double loop learning would occur if (evaluators or legislative 

drafters within) the Commission would derive valuable information from this evaluation 

that is either useful in other cases (perhaps for other energy-related legislation) or is 

useful to improve the method(ologie)s of their own evaluative instruments.  

In case of this research, single-loop can be seen as delivering input to improve the evidence-

base of legislation, while double-loop can be seen as learning about the way that evaluations 

are conducted and improve upon those instruments.60 Therefore, the fields of policy learning 

and evaluation are highly connected because from evaluating legislation, learning can follow 

as one of the results (Borrás & Højlund, 2015; Feinstein, 2002, p. 438; Torres & Preskill, 2001, 

p. 195; van der Knaap, 1995; Voermans, 2006). 

                                                 
58 According to Moyson, Scholten & Weible, organisational learning can be considered the meso-level of 

learning (compared to the micro-level of individuals and macro-level of a whole system (Moyson et al., 2017, p. 

163). 
59 Which can be considered as the aforementioned ‘instrumental learning’. 
60 By learning as an organization as discussed before. 
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The learning legislator 

These ideas of learning have given rise to the idea of a ‘learning government’ (Scott, 2003; van 

der Knaap, 1995) or ‘learning legislator’ (van der Meulen, 2013; van Gestel & Vranken, 2009; 

Voermans, 2006). This is basically a version of learning applied to the government or legislator 

of a country, but in the context of the EU, the Commission could also be seen as the legislator 

that has to learn. Here, the goal is also “a government that aims at improving its policies – and 

does so with a certain degree of success” (van der Knaap, 2000, p. 345). In recent years, the 

literature on learning in relation to the Commission as a learning organisation/legislator has 

expanded (Borrás & Højlund, 2015; Højlund, 2015; Radaelli & Dunlop, 2013; Ruddy & Hilty, 

2008; Schout, 2009; Tamtik, 2016).  

Another aspect of the learning legislator in my view is that it is expected of the legislator in 

question to institutionalise and structure the processes necessary for learning in its legislative 

cycle. This is necessary to ensure that evaluation and thus learning is not a one-off affair for 

specific legislation dictated by policy players, but an embedded and cyclic occurrence through 

subsequent legislative cycles which shows that the legislator takes it job serious of devising 

evidence-based legislation (Voermans, 2006, p. 196).61 This also relates to what can be termed 

‘evaluation systems’: “permanent arrangements or systems whereby evaluation initiatives are 

commissioned to different evaluators and at the same time the evaluations conducted are put to 

suitable use” (Furubo & Sandahl 2002, p. 8).62 This means that there has to be a coherent system 

installed inside an organization to really push forward with double-loop learning. This idea of 

ensuring that evaluation becomes a systematic activity and one coherent system is the idea of 

having an evaluation system in place, that adheres to the four criteria that (Leeuw & Furubo, 

2008) established: 1) A shared understanding of objectives and means; 2) institutionalized in 

the sense that there is a responsible unit ; 3) Permanent evaluation and 4) A link to the activities 

(Højlund, 2014, p. 430).  According to various literature, the EU’s system for evaluation can be 

considered as such an evaluation system (Højlund, 2014, 2015; Stern, 2009).63 Furthermore, an 

evaluation system is also valuable for the improvement of evaluation use. 

2.3.3 Evaluation use 

In the previous two paragraphs I discussed two bodies of literature that focused more on the 

abstract level of how to figure out what works in order to improve legislation (evidence-based 

lawmaking) and how an organisation is capable of learning in order to improve upon their 

legislation they draft as well as their own (instrument’s) functioning (policy learning). This is 

still somewhat abstract, so the third body of literature is more practical. As discussed before, 

the three bodies are interrelated as both evidence-based lawmaking and policy learning depend 

in a large part on the use they can make of evaluations, which is why the third body to discuss 

is the literature on evaluation use. 

Evaluation use can be defined as “the application of evaluation processes, products, or findings 

to produce an effect” (Johnson et al., 2009, p. 378). In the literature one can find various models 

                                                 
61 This is also similar to what Popelier defines as the ‘prudent legislator’ (Popelier, 2011a). 
62 (Leeuw & Furubo, 2008) also adopt this as the definition of an evaluation system. 
63 See also for the Dutch perspective (Knottnerus, de Goede, & van der Knaap, 2016).  
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for the types of evaluation use, ranging from three (Shulha & Cousins, 1997) to four 

(Batterbury, 2006; Johnson et al., 2009) or five versions (de Laat & Williams, 2014; Forss, 

Rebien, & Carlsson, 2002) which can also be spread out over two typologies regarding the 

source of the usage, findings use (using the end-result of evaluation) and process use (using the 

process of doing an evaluation) which further influence the type of use available (Alkin & King, 

2016, p. 575; Højlund, 2014). Of those various types of evaluation use, three types 

(instrumental, conceptual, symbolic) are uncontested (Alkin & King, 2016, p. 577).64 For this 

research, I will focus mostly on instrumental use as that use is linked closely to making use of 

evaluation findings (Mayne, 2014, p. 3), and conceptual use as that links to the ideas envisioned 

in the policy learning domain (Højlund, 2015, p. 37).  

Instrumental use can be defined as “the impact of research on policy and practice decisions” 

(Nutley, Walter, & Davies, 2007, p. 36) which is still rather broad. More specifically in the 

context of evaluations, it can be defined as meaning that “evaluation recommendations and 

findings inform decision making and lead to change in the object of evaluation” (Ledermann, 

2011, p. 160). In the Commission, the main use of evaluations is instrumental use according to 

De Laat & Williams, as they see that using evaluations to improve implementations and design 

of interventions is the most common type of use (de Laat & Williams, 2014, pp. 153-155). 

Conceptual use on the other hand can be defined as “use made of evaluation findings to enhance 

knowledge about the type of intervention under study” (Mayne, 2014, p. 3). Conceptual use 

thus goes further than instrumental use, and is more akin to learning how to do something 

instead of the more instrumental idea of learning what to do in a specific setting (Alkin & King, 

2016).65 This connection between conceptual use and conceptual learning is visible in Borras 

& Hojlund’s article on learning and evaluation in the context of the Commission, where they 

identified a type of learning as “learning conceptually about evaluation methodology” (Borrás 

& Højlund, 2015, p. 107).  

It is commonly assumed that ex-post evaluation is a valuable tool when trying to gather 

knowledge or evidence in the process of trying to make policies evidence-based (Davies et al., 

2000, p. 15; Head, 2013; Højlund, 2015; Pattyn, van Voorst, Mastenbroek, & Dunlop, 2017; 

Sanderson, 2002, 2003; Segone, 2008; van Der Meer & Edelenbos, 2006).66 After all, the 

definition of an evaluation according to Scriven is “the process of determining the merit or 

worth or value of something; or the product of that process” (Scriven, 1981, p. 62). This 

generates the evidence needed to adapt government policies if they are not functioning well (the 

knowledge function), or show the world that the policy is achieving its intended effects (the 

accountability function). Especially important in this research is the use of evaluation to provide 

                                                 
64 Furthermore, with regards to the distinction between findings use and process use, instrumental and conceptual 

use occurs in both typologies on the source. Symbolic use is used as a term when talking about process use, 

while legitimative use is the term used in findings use (Alkin & King, 2016, p. 575). 
65 Alkin & King refer in this article to Weiss (1977) who came up with the term “enlightenment”. (Mayne, 2014) 

as well as (Fleischer & Christie, 2009) refer to enlightenment use as the overarching term. Mayne for example 

differentiates between conceptual and reflective use as two terms under the umbrella of enlightenment use. 

Nevertheless, the majority of the academic literature refers to conceptual use instead of enlightenment. 
66 More on this when discussion the Commission’s policy documents in Chapter 3. 
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evidence for adapting policies and laws or regulations (Bussmann, 2010, p. 289; Coglianese, 

2012, p. 7).  

In the academic literature, a number of factors have been identified that influence the use of 

evaluation. These range from factors that are related to the evaluation itself (timeliness, 

credibility, relevance, quality) to factors related to the setting in which the evaluations are 

conducted (information needs, competing information, evaluation system) and could all 

influence the evaluation use in a positive or negative way (Balthasar, 2009; Chelimsky, 1987; 

Cooksy & Caracelli, 2005; Cousins & Leithwood, 1986; de Laat & Williams, 2014; Johnson et 

al., 2009; Shulha & Cousins, 1997).67 A number of these issues mentioned here are comparable 

with some of the issues mentioned in the previous paragraphs, which has led to a synthesis of 

issues of these three fields that I will discuss in the next paragraph.     

2.4. Methodological requirements for linking 

In the three bodies of literature, I have found a number of issues that seem to help or hinder the 

link between the ex-ante and ex-post side of legislation. In the following paragraph I will discuss 

three of these issues that, in my opinion, can have the most profound effect on the effort to link 

ex-post and ex-ante evaluations and thereby close the cycle. These issues can be seen as 

methodological minimum requirements that need to be fulfilled to create a link which enables 

a legislator to improve and learn:  

 

 

 

 

 

 

 

Figure 2: Methodological minimum requirements for linking from the literature on evidence-based lawmaking, 

policy learning and evaluation use.68 

Firstly, availability is a minimum requirement because information from ex-ante or ex-post 

evaluations should be available for transmission to the next phase. In the literature this can be 

seen as the factor timeliness, not just within evaluation use, but also more broadly in policy 

learning and evidence-based lawmaking literature.69 Secondly, compatibility is a minimum 

requirement because that information should be compatible in the sense that it is possible to use 

it in the subsequent phase even though its creation took place in a previous one with a different 

instrument (Bozzini & Hunt, 2015; Chelimsky, 1987; Mergaert & Minto, 2015; Smismans, 

2015). Thirdly, systematicality is a minimum requirement because this generation and 

                                                 
67 This is by no means a definitive summary of all issues indicated in the literature.  
68 There are of course more issues identified, such as for example the issues noted in Van Voorst’s dissertation 

on evaluation quality and capacity (van Voorst, 2018). 
69 (Hildén, 2011; Rutter; Torres & Preskill, 2001; Williams, de Laat, & Stern, 2002) mention timeliness as a 

factor that could hinder evidence-based lawmaking, policy learning or evaluation use. Especially in the 

evaluation use literature, the factor timeliness is very much present as an influence on the use of evaluations. 

Methodological 

requirements that 

influence the ability 

to link ex-ante and 

ex-post evaluations 

Availability Systematicality Compatibility 
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transferral of evaluative information has to be done in a systematic way over the course of 

several cycles to generate any effect. Otherwise, it becomes more of a lucky shot to learn from 

these processes (Boaz, Ashby, & Young, 2002; Challies, Newig, Kochskämper, & Jager, 2017; 

OECD, 2015).70  

2.4.1. Requirement 1: Availability  

The main requirement that, if not fulfilled, can be a hindrance for evidence-based lawmaking is 

a very elemental one: there has to be relevant evidence available or it will not be possible to 

create evidence-based laws.71 There is a difference between evidence not being there at all, or 

just scattered and hard to obtain if it is there to begin with (Antokolskaia, 2013, pp. 190-191; 

Slob & Staman, 2012, p. 18). Furthermore, it is a possibility that there is no formal benchmark 

conducted on the ‘before’-evaluation situation or, when the evaluation is conducted, the results 

are obscured and difficult to come by (Bovens & ‘t Hart, 2016, p. 654).  

 In the medicine and health area there have been many studies related to the barriers of 

evidence-based policymaking/medicine. Cairney focuses on a large systematic review done by 

Olivier et al. into the barriers to the use of evidence by policymakers  (Cairney, 2016; Oliver, 

Innvar, Lorenc, Woodman, & Thomas, 2014). The article shows that the most common barrier 

to the use of evidence is the availability of said evidence.72 Which is no coincidence, because 

in the words of Richard Thaler “You can’t make evidence-based policy decisions without 

evidence”.73 This almost seems too obvious but it warrants some explanation because this is in 

fact a problem that occurs everywhere where law or policy is adopted.  

 

A good example is the research of Antokolskaia into the evidence-based legislation on 

shared parenting in four countries: Sweden, Belgium, Australia and The Netherlands. In 

three cases there was (almost) no evidence found in the governments reasoning on what 

this new legislation (pertaining to enabling shared parenting as a legal possibility) would 

contribute to the benefit of the children involved in such cases (Antokolskaia, 2013, pp. 

178-182). Political and legal decisions in the cases were based on other input such as 

assumptions, political reasoning and human rights ideas, but not on (empirical) evidence 

of the effects of shared parenting on the welfare of children. This shows that when there 

is no evidence available, especially for government or public servants when legislation 

is drafted, it is possible that other reasons influence the outcome of the legislative 

process. Although this does not necessarily mean that this lack of evidence will directly 

lead to ineffective/inefficient or even bad legislation, it is certain that this legislation is 

not evidence-based. But problematic in this case is, as Antokolskaia shows later on, that 

evidence on the welfare of children was available at the time of (the preparations for) 

legislation. However, this evidence was not used, nor mentioned, by the government 

(Antokolskaia, 2013, pp. 183-189).   

                                                 
70 See for example (Zeitz, 2016) on the lack of a systematic approach in Germany. 
71 That does not mean that there will be no production of laws or policies, it is just that the results of the process 

are not evidence-based. See also (Head, 2013, p. 397). 
72 Easily formatted in a table on p. 57-58 of (Cairney, 2016). 
73 This quote comes from Thaler’s piece in the New York Times. It is available at the following link: 

nytimes.com/2012/07/08/business/behavioral-science-can-help-guide-policy-economic-view.html. This quote is, 

slightly altered, also found in (Feldman & Lobel, 2015). 

http://www.nytimes.com/2012/07/08/business/behavioral-science-can-help-guide-policy-economic-view.html
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According to Van der Knaap, “information on government performance” should be available 

to ensure that this information is used to increase effectiveness and efficiency (van der Knaap, 

2000, p. 337).  Although one of the first instruments that come to mind to measure government 

performance are evaluations, there is other information as well (Mergaert & Minto, 2015). 

However, as the main focus in the Commission’s Better Regulation Agenda is put on 

evaluations being the foremost vehicles to deliver ex-post evaluative information to the 

subsequent ex-ante phase there is a bit of an overlap between ‘evidence/data’ in general and the 

more EU legislative cycle specific context in which the main source are ‘evaluations’.74 The 

availability of data also is an issue when trying to use evaluations to update policies (Bachtler 

& Wren, 2006, p. 146; Batterbury, 2006, p. 185). Smismans states that the availability of data 

is missing on the ex-post side which hinders a transfer into the next ex-ante phase (Smismans, 

2015, p. 12). This concurs with older findings about the EU’s evaluation practices at the start 

of the century where there was no clear-cut policy for all DGs to ensure availability of 

evaluations (Williams et al., 2002, p. 9). With regards to availability in policy learning, 

Mergaert and Minto consider the lack of availability of evaluations as a possible hindrance to 

policy learning (Mergaert & Minto, 2015, p. 53). This is in line with Borras & Højlund (2015, 

p. 99) who state that “evaluation provides systematic knowledge about the evaluated 

government intervention in question, and this knowledge constitutes an important basis for the 

social process of policy learning (Van der Knaap 1995; Balthasar & Rieder 2000; Radaelli 

2009).“ Therefore without evaluations being available, policy learning can (or even will) be 

hampered. Moreover, without data being available, it becomes difficult to produce qualitative 

evaluations.  

 

2.4.2. Requirement 2: Compatibility 

Compatibility is the second minimum requirement for a functioning closed legislative cycle. 

Compatibility means, depending on who or what you ask, the ability to “exist or occur together” 

or “to work with each other”.75 Because if condition A (availability) is fulfilled, the second 

hurdle is condition B (compatibility). In order to benefit from the linking between ex-ante and 

ex-post evaluations, there should be a match between the objects and methods of the ex-ante 

and ex-post evaluation. 

As an example the article of Mergaert & Minto shows that there are compatibility issues 

in their research case (in their case gender mainstreaming in EU research policy) where 

ex-post evaluations find a need for more emphasis on certain areas which is not 

addressed in the subsequent ex-ante impact assessment, as well as between various 

evaluations themselves (Mergaert & Minto, 2015, pp. 51-54). The same issue is visible 

in the article of Bozzini & Hunt where they research the case of cross-compliance in 

Common Agriculture Policy (CAP). They find that the objectives differ between ex-

                                                 
74 I consider Fitness Checks to fulfill the same role as an evaluation, just with a different scope.  
75 Definitions taken from the Oxford Dictionary at en.oxforddictionaries.com, accessed 20-12-2018. Technically 

the second meaning about working with each other relates to computers (hardware and/or software) but the 

terminology is also quite apt for the description of evaluation use and the compatibility of ex-ante and ex-post 

evaluation. 
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post evaluations and ex-ante impact assessments, which leads to incoherence between 

the results of the evaluation and the subsequent impact assessment (Bozzini & Hunt, 

2015, p. 66). 

This example shows that there has to be a high level of fine-tuning between the ex-ante and ex-

post phase otherwise the results end up to be meaningful, but not useable for some types of 

evaluation use (Harrington, Morgenstern, & Nelson, 2000, p. 303; Klein Haarhuis & Smit, 

2014, p. 232; Renda, 2006, p. 62; Smismans, 2015, p. 18).76 

Another reason why compatibility is important is the possibility of mismatches between ex-ante 

and ex-post evaluations. In the research of (Mergaert & Minto, 2015) and (Bozzini & Hunt, 

2015) there are examples where evaluation questions or objects do not match. In policy learning, 

compatibility can be an issue when (a unit within) an organisation is not able to learn from the 

experience from other (units within) organisations. For example, if different DGs have different 

guidelines on how to quantify impacts and effects, it becomes difficult to learn overarching 

lessons.77 Only if they would gather, compare notes and decide on a uniform way, would they 

ensure compatibility. A good example of this is the report of the RSB, the Secretariat General 

(hereafter: SG) and the Joint Research Committee (hereafter: JRC) Working Group on the 

quantification in Commission Impact Assessments and Evaluations (RSB/SG/JRC Working 

Group, 2018). Here the three organisations decided to look for common ground and 

methodology for quantification in both impact assessments and evaluations, coming up with 

ways to improve upon the current methods and reporting strategies.78 This document is then 

disseminated to all the DGs and is subsequently used when quantifying data in impact 

assessments. 

2.4.3. Requirement 3: Systematicality 

Systematicality is the third requirement and relates to the idea that in order to achieve policy 

learning, there has to be a system in place that enables learning in the first place, and ensures 

its consistency and longevity to enable an organization to learn more than just simple 

instrumental learning on one case. Eventually, an organization wants to be able to aggregate 

lessons learned in order to move forward the organization as a whole instead of just small units. 

This is precisely the idea of double-loop learning, where lessons are drawn not just for one 

specific legislative cycle, but can be used more broadly to update ideas about other legislative 

cycles, or the instruments that are used in the cycle themselves. To ensure that this double-loop 

learning can take place, evaluative activities need to be repeatedly done, over subsequent 

legislative cycles. It has the potential to reach beyond a single case and affect whole parts of an 

                                                 
76 For example, comparing ex-ante predictions with ex-post measured outcomes in the example seems rather 

pointless. That does not mean that the ex-post measured outcomes cannot be perfectly used in a subsequent 

impact assessment in a legislative cycle that updates the legislation. 
77 Which was the case before in 2015. See for example (European Commission, 2008, 2011) and (Fitzpatrick, 

2012) 
78 As an example of improvements that this working group has made, are more stringent demands on data 

collection, one single format for measuring and reporting quantification costs, and more cooperation between the 

groups during the preparatory process.  
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organization. However, this can only be done of there is the chance to create a certain systematic 

process in the evaluations to actually be able to draw lessons. 

An example: The directive on the minimum training levels for seafarers has seen four 

consecutive legislative cycles, from the origin of the directive in 1993 to the latest 

version of the directive soon to be adopted in 2019.79 In order to achieve systematicality, 

one would like to see impact assessments and evaluations in each legislative cycle in 

order to learn from these evaluations. However, only the latest procedure contains both 

an impact assessment and evaluation.80 Therefore, this case is not a fruitful one for 

achieving systematicality by consequently doing evaluative exercises that can feedback 

into one another.  

The same issue that hampers evaluation use, especially the conceptual use, also returns here. 

Mergaert & Minto note that there is no systematic execution of (the same type of) evaluations 

in subsequent cycles, which leads to inconsistencies between cycles (Mergaert & Minto, 2015, 

pp. 53-54). This can be ascribed to a lack of a systematic way of conducting ex-ante and 

(especially) ex-post evaluations. This is the same message that can be derived from Trochim 

who argues for institutionalizing systematic audits of evaluations, clearinghouses and analysis 

in order to systematically ensure an increase in knowledge on evaluations, regardless of their 

place in the legislative cycle (Trochim, 2009). This systematic institutionalization would in turn 

enable an organization such as the Commission to really achieve the goal of becoming a 

learning legislator. But to do that, the evaluation system needs to be firmly entrenched in the 

organisation itself. When looking at the four criteria from the article by Leeuw & Furubo one 

can see the shapes of the evaluation system in the EU: the policy documents of the Better 

Regulation Agenda has created 1) a shared understanding of objectives and means; within the 

DGs there are Better Regulation units which ensure that 2) there is a responsible unit; It is 

however the 3rd and 4th criterion that area bit more doubtful. There is not a 3) permanent 

evaluation going on, as not every legislative act is evaluated (Mastenbroek et al., 2015). 

Furthermore, there is not always a 4) direct input into the organisational activities where 

evaluations can feedback into the decision-making process, as this is precisely the problem 

indicated in the discussion on availability. Furthermore, if one takes into consideration the ideal 

type of evaluation system as envisioned by Martinaitis et al., the Commission only seems to 

have achieved an instrumental evaluation system, and not the ‘considered more ideal’ 

conceptual evaluation system (Martinaitis, Christenko, & Kraučiūnienė, 2018):  

                                                 
79 The first is Directive 1994/0058 OJ L 319 12.12.1994, p. 28-58. The new 2019 directive is waiting for 

publication in the Official Journal. In between two more procedures were done, one of which recast the old 

directive into a new shape. 
80 The procedure file is 2018/0162(COD), available here: 

oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2018/0162(COD). 

https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2018/0162(COD)&l=en
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Source: (Martinaitis et al., 2018, p. 50) 

Looking at the instrumental and conceptual type of evaluation use, it seems that the 

Commission’s evaluation system is clearly an instrumental evaluation with some characteristics 

of the conceptual system. In terms of owners, there are both Better Regulation units within the 

DG that are tasked with supporting the policy units in executing the Better Regulation policy 

and the policy units themselves who are ultimately the unit responsible for conducting the 

evaluations. In terms of evaluation questions, the Better Regulation guidelines show that the 

five evaluation criteria (effectiveness, efficiency, coherence, relevance, EU added value; 

(European Commission, 2017b, p. 10) are the main evaluation questions asked, both within ex-

post legislative evaluations as well as (albeit in slightly different shape) in impact assessments. 

Nevertheless there is an increased emphasis on the more causal questions within evaluations as 

well, and the RSB for example has been focusing on demanding more clarification of 

intervention logic and causal evidence in the impact assessments and evaluations that they 

analyse (Regulatory Scrutiny Board, 2019). In terms of methodology the impact assessments 

and evaluations contain a number of different methods and techniques (from quantitative to 

qualitative efforts) to generate the type of evidence needed, although theory-based evaluations 

and meta-evaluations of the evaluation efforts itself are scarce.81 In terms of the type of evidence 

generated, one could question whether it only leads to information that can be used in 

subsequent cycles, or true knowledge of how and why their evaluative instruments work. Based 

on the four criteria from Leeuw & Furubo, and the table of Martinaitis et al., it seems that the 

evaluation system of the Commission (and therefor the EU) has not yet achieved the most ideal 

version, therefore not ensuring a complete systematic approach to evaluation (both ex-ante and 

ex-post) which is necessary to become a learning legislator. 

2.5 Conclusion 

This chapter started out with the question of what is known about the reasons for linking and 

thus closing the legislative cycle. Because of the lack of informative publications in the legal 

                                                 
81 More on this will be discussed in Chapter 3. 
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domain, three adjacent and interrelated bodies of literature were examined where there is a 

wealth of information on using ex-ante and ex-post evaluations. The bodies of literature are 

evidence-based lawmaking, policy learning and evaluation use. When examining the literature 

that is available on legislation and policy relating to the EU in general or in more specific cases 

the Commission’s legislative policy, it becomes clear that there are many issues that can be a 

hindrance to this process of linking and thereby closing the legislative cycle, both on a 

procedural level, as well as substance-wise. From these issues, three fundamental requirements 

were derived that are necessary to ensure that the linking of ex-ante and ex-post instruments in 

the legislative cycle and subsequent learning therefrom can function: availability, compatibility 

and systematicality. These three requirements will be used in the rest of the research as 

theoretical framework. 

 

The literature also raises an important question: why is it so difficult to accurately describe the 

link between the ex-ante and ex-post phase in the EU’s legislative cycle? It is in a way very 

much common sense to use, for example, ex-post legislative evaluations to feed into the 

subsequent ex-ante impact assessment but somehow there is not a lot of literature on this 

specific subject, only on the legislative cycle and linking ex-ante and ex-post in general.82 A 

reason could be that due to the Commission’s emphasis on the ex-ante phase there was not 

really enough of a systematic ex-post legislative evaluation body to examine its link to the ex-

ante phase. As it has become gradually available, and with the Evaluate First principle being 

enforced since the BRA 2015 and thus coming on equal footing with impact assessments, it is 

possible that these two phases will not be examined more in relation to each other instead of 

only one side of the side (as used to be the case in the past). 

Another question the literature also raises is that there can be some abrasion between two of the 

three requirements: availability and systematicality. The first requirement is a bit more practical. 

It means that one wants an evaluation (and to produce that data) to be available in order to 

ensure that it can be fed into the legislative cycle. This availability is of course reliant on various 

actors in the legislative process and beyond to collect and provide data and other input. It can 

happen that availability is not working out, or that more time is needed to produce good 

evaluations. Or perhaps there are reasons of more political nature that results in no evaluation 

whatsoever. However, this would run counter to the idea of systematicality because that 

requirement envisions a legislative cycle in which the Commission consequently does impact 

assessments and evaluations every time with all the legislation to provide the biggest 

opportunity to learn from these exercises. This means that with this tension in mind, it becomes 

more and more important to weigh up the pros and cons of doing impact assessments and 

evaluations, bearing in mind the two requirements for linking and truly closing the cycle.  

A question that can be raised, based on the aforementioned literature, is whether the 

Commission has sufficiently adapted their legislative policies to the methodological minimum 

requirements in order to achieve linking and learning effects. Based on the literature review 

                                                 
82 Apart from the earlier mentioned (Luchetta, 2012) which still focused more on impact assessments, 

(Smismans, 2015) and (van Golen & van Voorst, 2016) are the first articles in which the focus is really put on 

the two instruments of the commission (impact assessments and evaluations) in terms of completing a 

(legislative) cycle. 
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there are a good number of issues that can hinder the process of linking, not in the least the three 

requirements of availability, compatibility and systematicality. Already some literature has 

pointed out that those three have not been up to standards (Mergaert & Minto, 2015; Smismans, 

2015; van Golen & van Voorst, 2016) in the past years. Furthermore, in terms of being able to 

link evaluative information, the Commission is not just dependent on their own policy and 

internal processes being up to the task, but also have to rely on external sources for information 

(external contractors, Member States, third parties, stakeholders). This presents an additional 

complication for a learning legislator as one might not be able to effectively retrieve all 

necessary information from your external sources. Thus in order to improve upon the process 

of linking the Commission would need to look both at their own internal policy and processes 

as well as ensuring that they are able to retrieve the information from other parties, either 

involved in the process itself or more outside of the legal sphere but capable of delivering 

relevant information to be put to use in either the ex-ante and ex-post phase. This last question 

also leads to the following chapter, in which the Commission’s policy documents are examined 

to see if these insights and questions derived from the literature are incorporated into the policy 

itself or if there is still room for improvement.   
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Chapter 3: Commission Policy Documents  

 

3.1 Introduction 

In the previous chapter the theoretical framework of linking has been described, by looking at 

the bodies of literature of evidence-based lawmaking, policy learning and evaluation use. These 

three bodies all describe, in one way or the other, the idea of linking ex-ante and ex-post 

evaluations together into a continuous legislative cycle. As the previous chapter examined the 

bodies of literature to understand why one would want to have a continuous cycle, it is now 

time to see if those ideas and issues discussed in the literature have already found their way into 

the Commission’s policy documents or not. Therefore, this chapter will examine the documents 

that constitute the Commission’s legislative policy to see if the insights from the literature are 

incorporated in them, thereby answering the second part of sub-question 1. 

 

3.2 Methodology 

Document selection and retrieval 

The document included in the selection encompass documents published between 2000 and 

2017. As the reforms at the start of the new millennium have been the most profound 

reorganization in the history of the Commission (Højlund, 2015, p. 42), it is taken as the starting 

point of this analysis. This is not to say that there has been no policy document relating to 

evaluation before that point. It is simply the first time that the tool of evaluation would take 

more centre-stage in the Commission’s operational plans and therefore the start of the formation 

of policy on the use of these instruments in the relation to the legislative cycle.83 The end-point 

is 2017 at the latest. After the publication of the revised Guidelines and Toolbox in 2017, there 

have not been any new documents released by the Commission that are relevant to this research. 

In between those years, the Commission published 26 documents that form the basis for the 

legislative policy that we now know as the Better Regulation Agenda. Although there are many 

more documents related to the legislative policy (like annual evaluation reports) these 26 form 

the core of the policy as they each portray a new step in building up towards the Better 

Regulation agenda of 2015.84 The documents can mostly be found on EUR-LEX85, but some of 

them have been requested from the Commission via Document request. The old Smart 

Regulation website is also a useful place as many documents are gathered there.86 Most of the 

documents have been downloaded at the beginning of the research in 2014 and subsequent 

documents have been included when they were published online. The complete selection is as 

follows, divided into three topics: general documents, evaluations and impact assessments. 

 

 

                                                 
83 For further reference on the Commission’s evaluation culture before 2000, see (Højlund, 2015). 
84 This means that annual evaluation reports (ec.europa.eu/smart-regulation/evaluation/documents_en.htm), 

annual subsidiarity and proportionality reports (ec.europa.eu/smart-regulation/better_regulation/reports_en.htm) 

and all kinds of other auxiliary reports are left out of the selection. Both accessed 17-9-2019. 
85 EUR-LEX is the database of EU legislation. Available at eur-lex.europa.eu, accessed 17-9-2019. 
86 ec.europa.eu/smart-regulation/evaluation/documents_en.htm, accessed 17-9-2019. This website is still 

accessible with a direct link but cannot be found anymore when entering the regular Better Regulation website of 

the Commission. 
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General documents 

2000: Reforming the 

Commission – A White Paper  

 

 

 

COM(2000)0200 

2002: Action plan on 

Simplifying and improving 

the regulatory environment  

 

COM(2002)0278 

2013: REFIT – Results and 

Next Step  

 

 

 

COM(2013)0685 

2001: European Governance – 

A White Paper  

 

 

COM(2001)0428 

2002: European 

Governance – Better 

Lawmaking  

 

COM(2002)0275 

2015: Better Regulation 

for better Results – An EU 

Agenda 

 

COM(2015)0215 

2001: Implementing activity-

based management in the 

Commission  

 

SEC(2001)1197 

2005: Better Regulation 

for Growth and Jobs in 

the EU 

 

COM(2005)0097 

2015/2017: Better 

Regulation Guidelines 

 

 

SWD(2017)0350 

2001: Simplifying and 

improving the regulatory 

environment  

 

COM(2001)0726 

2010: Smart Regulation 

in the European Union 

 

 

COM(2010)0543 

2015/2017: Better 

Regulation Toolbox 

 

SWD(2017)0350 

complementary document 

2001: Improving and 

simplifying the regulatory 

environment  

 

COM(2001)01030 

2012: EU Regulatory 

Fitness 

 

 

COM(2012)0746 

2017: Completing the Better 

Regulation Agenda – Better 

Solutions for Better Results 

 

COM(2017)0651 

Table 1: Overview of Commission documents on the general legislative policy used in this chapter. In bold the 

three main better regulation documents. 

These are the main Commission documents on the general legislative policy. Apart from these 

general documents, there are some documents that pertain to specific instruments.87 These are 

mentioned below: 

Evaluation Impact Assessment 

2000: Focus on results: Strengthening 

Evaluation of Commission Activities 

SEC(2000)1051 

2002: Communication on Impact Assessment  

COM(2002)0276 

2002: Evaluation standards and good 

practice  

C(2002)5267 

2004: Impact Assessment – Next Steps  

 

SEC(2004)1377 

                                                 
87 There are also documents for other instruments such as stakeholder consultations but these are left out of the 

listing as they are not relevant for this chapter.  
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2007: Responding to Strategic Needs: 

Reinforcing the Use of evaluation 

SEC(2007)0213 

2005: Impact Assessment Guidelines 

 

SEC(2005)0791 

2013: Strengthening the foundations of 

Smart Regulation – Improving evaluation  

 

COM(2013)0686 

2006: Enhancing Quality support and control 

for Commission Impact Assessments – The 

Impact Assessment Board 

SEC(2006)1457 

2015: Regulatory Scrutiny Board – 

Mission, tasks and staff 

C(2015)3262 

2009: Impact Assessment Guidelines  

 

SEC(2009)0092 

 2015: Regulatory Scrutiny Board – Mission, 

tasks and staff 

C(2015)3262 

Table 2: Overview of Commission documents on evaluation and impact assessments used in this chapter. 

 

The documents were searched for keywords such as ‘evaluation’, ‘evidence’, ‘impact 

assessment’, ‘learning’ and ‘cycle’ to see where the information pertaining to these topics was 

in the document. Then that part was examined to see if the information relayed in that part was 

related to the ideas of evidence-based lawmaking, policy learning and/or evaluation use.  

3.3 The Commission Better Regulation agenda 

3.3.1 The Commission’s Better Regulation Agenda and evidence-based lawmaking 

Even though the Mandelkern Report (Mandelkern Group, 2001) used the term ‘evidence-based 

policy making’ already in 2001, the Commission seems to be a bit wary of this terminology as 

it refers to ‘evidence-based decision making’ (European Commission, 2000a). The first mention 

of evidence-based policy making is in the Commission’s 2007 policy document on the 

reinforcement of evaluation where it is stated that:  

 

“The main objectives are to further improve the quality of evaluation, better situate and 

reinforce the Commission’s extensive evaluation work within the context of the 

Commission’s overall approach to Better Regulation and evidence-based policy-

making,” (European Commission, 2007, p. 5) 

 

This is repeated in the documents on Smart Regulation (European Commission, 2010) and the 

improving of evaluation (European Commission, 2013). However, in combination with policy-

making the term evidence-based is almost absent from the new Better Regulation package. The 

policy-making element seems to have been detached from the evidence-based prefix, as it is 

now only ‘evidence-based’ that appears in these documents. One of the main goals of the Better 

Regulation agenda is the notion that ‘political decisions… [are] …informed by the best 

available evidence’ (European Commission, 2017c, p. 4). This is in line with the Commission’s 

mission to ‘ensure that measures are evidence-based’ (European Commission, 2015a, p. 3). 

Evidence-based, according to the Commission, is now an element of the Better Regulation 

instruments and means that these instruments are ‘based on the best available evidence 

including scientific advice, or a transparent explanation of why some evidence is not available 
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and why it is still considered appropriate to act” (European Commission, 2015b, p. 7). Although 

there is a lack of mentioning of subscribing to the idea of evidence-based lawmaking in the 

Commission’s policy documents, it seems that the Commission adheres to the principles of it, 

especially the idea of establishing legislation based on available evidence from scientific and 

empirical sources in order to know what will work. Van Gestel also noted this similarity 

between the idea of ‘what works’ and the Commission’s White Paper on Governance (van 

Gestel, 2007, p. 142). 

 

The main idea of the Better Regulation agenda is that the regulatory process followed by the 

Commission creates a cycle where different instruments are linked together and the end of the 

first cycle is also the beginning of the second cycle (European Commission, 2017c, p. 5; 

Luchetta, 2012, p. 561). This warrants the question whether or not linking ex-ante and ex-post 

evaluation helps with underlying goals of evidence-based policymaking? In the case of the 

Commission, the IAs constitute the basis of the ex-post evaluations, and vice versa (Luchetta, 

2012, p. 573; Mastenbroek et al., 2014, pp. 212, 226). In the previous chapters, we have seen 

why these two instruments might need each other in order to strengthen each other. However, 

what is the benefit for the Commission as a whole? First of all, with the focus only on one of 

the instruments, as was the case during the first period of the Better Regulation agenda, the lack 

of ex-post evaluations reduced the chance of learning as there was no link to the ex-ante 

evaluation side (Højlund, 2015, p. 44). Increasingly, the Commission has been discovering the 

link between ex-ante and ex-post evaluation but also literature has been suggesting that the 

Commission legislative cycle is in need of the link between ex-ante and ex-post evaluation 

(Mergaert & Minto, 2015, p. 47; Smismans, 2015, p. 11). 

 

3.3.2 The Commission’s Better Regulation Agenda and evaluation use 

Although evaluations have been used in practice for decades by the Commission, this activity 

was heavily focused on expenditure programmes such as funds and the agriculture policy 

(European Commission, 2000a, p. 2). The change from expenditure programmes to evaluating 

all activities was made as part of the shift towards activity-based management and the desire to 

reform the Commission (European Commission, 2000b).88 It is not completely clear if the 

Commission intended to include legislation under the header ‘all activities’, but this was 

confirmed in subsequent documents (European Commission, 2001e, p. 5). Although the 

Commission documents include both ex-ante and ex-post evaluation, the focus lies with ex-post 

evaluation as it is this phase that can provide the most knowledge for adapting policy (European 

Commission, 2000a, p. 2; 2001d, p. 17). According to the Commission “it is a systematic tool 

which provides a rigorous evidence base to inform decision-making and contributing to making 

Commission activities more effective, coherent, useful, relevant and efficient”(European 

Commission, 2002a, p. 1).89  

                                                 
88 Please note, this document has been constructed as a PDF from the html-pages on EUR-LEX. Therefore, page 

numbering is according to the created PDF-file. It is available at eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:52000DC0200(01), accessed 17-9-2019. 
89 Interestingly enough, these criteria almost completely match the five criteria that are now mandatory when 

doing evaluations: effectiveness, efficiency, coherence, relevance and EU added value (European Commission, 

2017a, p. 51). 
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The main function of evaluation according to the policy documents is that an evaluation should 

provide input for the decision-making phase. It should provide information for when new or 

revised policy will be considered, from the planning phase to executing an IA and thus requiring 

data on the effects of the current policies (European Commission, 2002b, pp. 5-6,9; 2004, pp. 

9,66; 2007, p. 3; 2008, pp. 57-58). But not only ex-post evaluations provide meaningful 

information, it is also the ex-ante phase that generates evaluative information that can be used 

to base decisions on with regards to the ex-post phase (European Commission, 2002b, p. 9; 

2006, p. 28; 2009, p. 18). This also creates issues with timing, in order to secure the necessary 

information transfer and the dissemination of evaluation results it is important to ensure that 

evaluations are finished so IAs can take account of them and vice versa (European Commission, 

2001a, p. 7; 2002a, p. 3; 2002c, p. 7; 2005b, p. 112; 2007, pp. 7,9,12). It is interesting that at 

the same time that the Commission puts more emphasis on evaluation (and has been doing for 

some time), they also come up with the ex-ante impact assessments to provide an analysis 

supporting upcoming legislation (European Commission, 2002c). Before ex-post legislative 

evaluation is really being implemented in the working procedures of the Commission, the 

emphasis is put on the system of ex-ante impact assessments. More troubling is that the use of 

impact assessments as a baseline for ex-post legislative evaluations is not really considered, 

even though this is a way of evaluation use that has already been highlighted in the literature at 

that point in time. Therefore, evaluation use seems to run only one way (ex-post  ex-ante) for 

some time in the Commission until the BRA at least described that impact assessments should 

include the monitoring and evaluation arrangements (European Commission, 2017a, p. 29) .90 

 

3.3.3 The Commission’s Better Regulation Agenda and learning 

One of the functions that evaluation use could have is the effect of learning. This is a type of 

use that has been the least frequently mentioned reason for doing evaluation in the 

Commission’s policy documents even though the 2000 document on strengthening evaluation 

activities the Commissions mentions learning as something to strive for (European 

Commission, 2000a, p. 8). Notwithstanding that the idea that “a stronger culture of evaluation 

and feedback is needed in order to learn from the successes and mistakes of the past” (European 

Commission, 2001b, p. 22) was already mentioned in 2001, it remains a topic not extensively 

discussed in the policy documents. The evaluations and feedback of the findings therein could 

be useful for different parts of the Commission and could increase the knowledge on activities 

that are common across several DGs (European Commission, 2002b, p. 10; 2003, p. 9). 

Organisational learning is mentioned as one of the goals of creating an evaluation culture within 

the Commission, and therefore the focus should shift from only the direct use of evaluation 

(input for decision-making) towards more indirect use as well (European Commission, 2003, p. 

11).  

 

                                                 
90 And even in the BRA 2015/2017 it is not clearly discussed that the impact can be a baseline for the evaluation 

to examine. There is however a logical reason for the link between ex-post  ex-ante being stronger: the 

timeframe is usually shorter between the two. Nevertheless, the idea that the impact assessment creates a 

baseline measurement for which it can be possible to compare the ex-post evaluation results against is not 

perceived at the time that impact assessments came into play.  
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“Evaluations should identify not just areas for improvement but also encourage the 

sharing of (good and bad) practices and achievements. Evaluation also provides the 

opportunity to look for the "unintended" and/or "unexpected" effects of EU action” 

(European Commission, 2017c, p. 54). 

This learning could be further strengthened by looking back not to the most recent start of a 

legislative cycle, but the previous cycles as well as all of them will have established some 

evidence with regards to the regulation at hand (European Commission, 2015b, p. 283). With 

regards to learning, the idea of learning by linking can be done via different avenues. One of 

the possible ways in which learning can be achieved through learning is the already mentioned 

research into the accuracy of instruments by looking back from ex-post to the predictions in the 

ex-ante phase. This allows learning by identifying what went wrong (single-loop) and also 

learning why and how things went wrong, in order to apply that knowledge to improve upon 

instruments and procedures beyond the single case (double-loop) (Klein Haarhuis, 2014, pp. 

25-27; van Gestel, 2008, p. 16; van Gestel & Hertogh, 2006, p. 122; van Gestel & Vranken, 

2009, pp. 199-200, 227; Wiener, 2006, p. 449; Wiener & Alemanno, 2011, pp. 327, 332).91 

 

3.3.4 The Commission’s Better Regulation Agenda and making a legislative cycle 

It is in the first communication on evaluation that the Commission notices that there has to be 

both an ex-ante assessment as well as an evaluation:  

“As a general guideline, activities should be subject to an overall evaluation at a 

periodicity not exceeding six years, in addition to an ex ante assessment carried out at 

their outset. Pilot actions and preparatory actions should be subject to an ex post 

evaluation particularly if it is proposed to continue them in the form of a programme” 

(European Commission, 2000a, p. 4). 

This gradually developed into the idea that older evaluations can be used to provide information 

for a new legislative cycle (European Commission, 2001c, p. 21) and that the quality of ex-post 

evaluations is dependent on the ex-ante phase, as well as the in-between phase when monitoring 

the implementation and impact (European Commission, 2000a, p. 6). To achieve this quality, 

the recommendations focus on the linking the ex-post evaluations to a new phase of decision-

making (European Commission, 2000a, p. 8; 2004, p. 13; 2008, p. 8). This means that an 

intelligent way of planning will be involved, in order for the evaluations (both ex-ante and ex-

post) to use the results of one another and ensure that the ex-ante and ex-post results feed back 

into those phases (European Commission, 2005a, p. 40; 2007, p. 6). Furthermore, this phase is 

linked by the idea of the Commission to “examine the evaluation conclusions and possible 

recommendations and describe the action they propose to take” (European Commission, 2002b, 

p. 9). Furthermore, it establishes that legislative proposals should be “based on an evaluation of 

what is already in place” (European Commission, 2010, p. 5). This links the ex-post phase more 

                                                 
91 Interestingly enough, this kind of feedback research on the accuracy of predictions done at the beginning of a 

legislative process has also been suggested for the link between consultations and ex-post evaluations in order to 

assess the accuracy of the suggestions made by stakeholders during the consultation on draft legislation. See 

(Popelier, van Gestel, van Aeken, Verlinden, & van Humbeeck, 2007, p. 16). 
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closely to the ex-ante phase. This is done to ensure that IAs take an evaluation into account 

when drafting the problem section, as well as the new assessment for revision (European 

Commission, 2011, p. 12). Here the Commission shows some idea as to how the practical side 

of linking these two phases should take shape s states that “it is good practice at the end of the 

evaluation to identify and collect information that could be useful for an impact assessment at 

the preparation and writing stages” (European Commission, 2011, p. 58). Furthermore, regular 

evaluation would increase organizational learning (European Commission, 2013, pp. 2-3). At 

the same time the Commission acknowledges that there is also a link between the ex-ante and 

ex-post phase: 

  

“Impact assessment can contribute to an evaluation by providing contextual 

information, especially on the problem justifying a public intervention, but also by 

giving hints on the evaluation problems that were identified at the design stage 

(European Commission, 2011, p. 12)   

In the 2013 document “Strengthening the Foundations of Smart Regulation – Improving 

Evaluation” the Commission explicitly mentions the fact that the ex-ante and ex-post phase 

should be linked together in a “continuous loop” (European Commission, 2013, p. 5). This 

would benefit the quality and the evidence-base of the various instruments the Commission 

uses. In order to create this loop, the Commission services have to carefully plan the ex-ante 

and ex-post phase as not every legislative cycle needs the same amount of time for designing, 

planning, implementing and evaluating (European Commission, 2013, p. 6). This is of course a 

difficult exercise to do, especially when at the time there was not a uniform format for 

evaluations available. That meant that every DG used its own way of evaluating and thus the 

timing issues could vary depending on which DG was in charge of the evaluations.92 It is also 

difficult to establish good timeframes when most of the ex-post evaluations research is 

outsourced to external contractors.  

In conclusion, the Commission’s policy on the legislative cycle has been in development for 

15+ years since the major reforms of the Commission in 2000. At the forefront of the renewed 

focus on the use of evaluation was the need to create evidence-based input into the planning 

cycle of the Commission. The idea of learning from previous exercises and developing a 

legislative cycle is something that has only begun to gradually come to the forefront of the 

Commission’s policy on legislating. In many ways, the start of the Smart Regulation agenda is 

the beginning of the real focus of the Commission on both ex-post legislative (hereafter: 

Parliament) and the idea that ex-ante and ex-post phases need to be thoroughly connected to 

provide the most benefits with regard to the quality of EU legislation and the learning 

possibilities for the Commission itself. 

  

                                                 
92 For more information on the various DG’s and their evaluation formats, see (van Voorst, 2018, p. 83) 
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3.3.5 The Better Regulation Agenda of 2015 

With the advent of the Juncker-Commission the then-current Smart Regulation programme 

would be altered and transformed back into the Better Regulation Agenda.93 The main two 

documents of this new agenda are the Better Regulation Guidelines (BRG) and Better 

Regulation Toolbox (BRT) (European Commission, 2017b, 2017c).94 The new agenda commits 

itself to supporting the policy cycle, from design and preparation (including impact 

assessments) to adoption, implementation to application and evaluation to revision (European 

Commission, 2017c, p. 5). Although this cycle has been stressed before in the context of the 

working programmes (European Commission, 2002a, 2007), it is a more recent development to 

consider the progress of individual legislation a cyclical event as well (European Commission, 

2013). The BRG and BRT continue this latter definition of a policy cycle and focuses on the 

specific influence the different instruments used by the Commission could have on each other 

in relation to the information they generate.  

In order to stress the policy cycle, the Commission also reminds the reader of the “close link 

with ex-post evaluations or Fitness Checks of existing policy frameworks and programmes, 

whose results should be ready in time to feed meaningfully into the impact assessment of a new 

proposal” (European Commission, 2017c, p. 16). The close link is strengthened by adding that 

the starting point of impact assessments concerning updating legislation should be ‘any relevant 

evaluations’ (European Commission, 2017c, p. 17). This means that  

Impact assessment, therefore, requires careful planning and sufficient time in order that 

the individual steps and required analyses can be completed in the desired timeframe 

and to ensure that the necessary evaluation or Fitness Check is also completed in time 

(European Commission, 2015b, p. 28).  

Furthermore, this also entails the obligation to assure monitoring and evaluation plans are 

included in the impact assessment as to make sure results are collected and can be used as input 

for a new IA further down the legislative line (European Commission, 2015b, p. 49).  

The final link between impact assessments and evaluations and the quintessential part of the 

Better Regulation agenda is the idea that in the areas that already have been legislated and are 

in need of revision, that revision should be based ‘on a retrospective evaluation of the existing 

policy framework that should be carried out prior to the impact assessment needed to revise 

existing legislation according to the Commission's "Evaluate first" principle’ (European 

Commission, 2015b, p. 71). Although this is not a legal obligation for the Commission to ensure 

there is no impact assessment without evaluation, it does impose the necessity for the 

Commission’s DG’s to be very clear why an evaluation is missing from the evidence used in 

impact assessments. There would be, according to the BRT, only one reason to skip this 

                                                 
93 One of the reasons for this change to the old name might be that ‘Smart Regulation’ was a bit too much of a 

stretch. As Voermans remarked, no one is going to be against smart regulation, but what is really so ‘smart’ 

about this? (Xanthaki, 2013) 
94 Here I refer to the 2017 versions of the documents that were first published in 2015. 
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‘Evaluate First’ obligation in case of ‘political demands on the Commission’(European 

Commission, 2015b, p. 256).95  

IAs have thus been intimately linked to the ex-post phase of the EU’s legislative process, as due 

to the ‘Evaluate First’ policy the process of drafting an impact assessment to revise legislation 

cannot be started before an ex-post evaluation is available.96 This further linking between the 

two instruments should ensure an evidence-based approach to revising legislation. 

Evaluations in the EU are a multi-purpose tool, as they are used ‘to promote inputs to decision 

making, accountability/transparency and efficient resource allocation’ (European Commission, 

2015b, p. 296). They are used ‘to manage and revise the existing body of EU legislation and 

policy and should precede impact assessment’ (European Commission, 2015b, p. 255). 

Although not very clearly stated, evaluations can also be used to empirically test the 

assumptions made during the ex-ante phase in order to study the underlying theories and ideas 

and observe whether or not these have manifested (European Commission, 2017c, p. 54). 

However, this would need thorough evaluation research that cannot be quickly outsourced to 

an external party, especially not if the Commission employees need to learn from this exercise. 

3.3.6 Possible additions to the notion of linking ex-ante and ex-post 

Even though the Commission has firmly rooted the evidence base of impact assessments in 

available ex-post evaluations, there are still two ways of linking the instruments more closely 

that have not been mentioned. The Toolbox states: 

Evaluation is not the end of the process. Completing the SWD and disseminating 

findings should stimulate discussion of the evaluation findings. In turn, this should lead 

to the identification of appropriate follow-up actions to put into practice the lessons 

learned and feed the evaluation findings into the next cycle of decision making. The 

evaluation results and recommendations must feed into the Annual Activity Reports and 

related follow up actions must be identified in the Annual Management Plans of the 

Commission Services (European Commission, 2015b, p. 297). 

Although this idea promotes the actual use of the evaluation after finishing the evaluation report, 

there could be a further step to link the evaluation and impact assessment more closely and 

improve the cyclic nature of the legislative tracks. In many evaluations it is common for the 

(external) evaluator to include a number of recommendations with regards to policy or 

legislation. By linking these recommendations to the impact assessment and requesting explicit 

testing of these recommendations when assessing the different options available, it will 

substantiate the link between the evaluation results and the ex-ante analysis for revised 

legislation. Furthermore, it could be used by the Commission as output legitimacy 

demonstrating that their analysis is evidence-based and taking into account the advice from 

external (and thus more impartial) sources. Although there has been some mention of the notion 

to check if the recommendations have been taken into account in previous policy documents 

(European Commission, 2002b, pp. 6,9) it is not something that has been enshrined into the 

                                                 
95 A good example is legislation pertaining to handling the migration crisis or terrorism-related legislation. 
96 Barring the exception of ‘political demands’ as mentioned before. 
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new BRG or BRT. This link could be further improved by requesting the DG that drafts an 

impact assessment to include in their executive summary sheet the available evaluations and 

the recommendations from the evaluation in order for readers to quickly grasp the evaluative 

information from the ex post phase and see if and where this information is used in the IA. This 

obligation should be included in the list of mandatory parts on the executive summary sheet 

(European Commission, 2015b, pp. 52-53).   

On the side of the ex-post evaluations, the link between impact assessments and evaluations is 

very much oriented on the continuous legislative cycle and thus the main component that is 

stressed is the ability of evaluations to generate input for a new impact assessment in a new 

legislative cycle. Nevertheless, evaluations could also function as an instrument to look back at 

the expectations and assumptions in the impact assessment (European Commission, 2015b, p. 

276). The Commission stresses this in the BRT as well: 

For example, the wrong "problem drivers" may have been identified during the impact 

assessment; incorrect assumptions may have been made about the cause and effect 

relationships; circumstances may have changed and the needs/problems now are not the 

same as the ones looked at when the intervention was designed (European Commission, 

2015b, p. 273).  

However, the Commission then forgets to link this exercise back to the quality of the impact 

assessment. By systematically testing the assumptions made during the ex-ante phase, the 

evaluations could lead to feedback on the way that impact assessments are conducted. Are there 

any errors made when assessing the possible effects of new legislation? If there is systematic 

meta-evaluation of evaluations, are there any structural mistakes made? Nowadays the 

evaluation functions only as a check for the effects of the legislation and the quality of the 

legislation itself, but it could be used to analyse the impact assessment leading up to the 

legislation as well. Although the current Better Regulation agenda has an extensive Guideline 

and Toolbox with regards to the two instruments necessary for that continuous link, impact 

assessments and ex-post legislative evaluations, it lacks operational parameters that clearly 

describe how this connection will be made in the actual daily workings of the Commission. 

Furthermore, the precise way that linking ex-ante and ex-post evaluations will contribute to 

closing the regulatory cycle and increase both evidence-based lawmaking and learning is still 

somewhat unclear. If left to the discretion of the departments, it could hamper a Commission-

wide effort to truly benefit from this increased focus on the importance of one continuous cycle 

with constant learning possibilities because of the interconnectedness of the instruments used 

within that cycle.  

Furthermore, as indicated before in Chapter 2 when discussing if the legislative policy and 

structures within the Commission can be qualified as an evaluation system, I noted that theory-

based evaluations and meta-evaluations are lacking. This is a problem for the legislative policy, 

as these types of evaluations would truly demonstrate that the legislative policy is capable of 

transcending the instrumental level of evaluations, and move to a conceptual level in order to 
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learn. There is only a very limited use of meta-evaluations in the Commission97 and none of the 

examples are related to legislative evaluations. If the Commission would create the possibility 

(as well as the resources) for meta-evaluation, it could help to improve the learning possibilities 

by synergising experiences from various evaluative projects. Although this is something that 

might already occur within various units in various DGs98, it could and should be incorporated 

into the legislative policy itself, to ensure that more learning occurs. 

3.4 Conclusion 

After discussing these three bodies of literature in Chapter 2, the attention was shifted towards 

the Commission’s own policy documents. In this Chapter, the main exercise was to indicate to 

what extent the notion of linking and the three minimum requirements can already be found in 

the policy documents. With regards to evidence-based lawmaking, the Commission eschews 

the suffix lawmaking or even the more commonly used policy-making, but is big on using 

‘evidence-based’ in order to describe their measures. The idea of a legislative cycle is visible in 

the Commission’s policy because they point out that ex-post evaluative information should feed 

back into the ex-ante phase and that ex-ante impact assessments might provide information that 

can be checked ex-post. The precise nature of this link between both instruments, and especially 

the methodology to ensure this transfer of evaluative information from one phase to the next is 

however still missing, even with the updated and informative Better Regulation Toolbox. It 

seems as if the Commission expects this transfer to occur naturally during the working process. 

Addressing this link more explicitly could also create possibilities to examine more closely the 

methodology and functioning of this link between the ex-ante and ex-post phase.  

This leads to a larger omission in the policy documents: any notion on how to evaluate the 

Better Regulation policy itself. With all the information on learning from evaluations and 

impact assessment, there is a profound lack of using the instruments created for examining and 

assessing policy and legislation on itself. Although the Commission has recently undertaken a 

stocktaking exercise to examine the implementation of the BRA 2015, this is not the same as 

doing a full-fledged evaluation.99 This is also one of the criticisms as noted by Garben: if the 

BRA is so successful it should be possible (and even recommendable) to use instruments such 

as impact assessment and ex-post evaluation on the better regulation policy as well (Garben & 

Govaere, 2018). Furthermore, there are no clear ways in which academics, think tanks or 

stakeholders at large could contribute to the improvement of the instruments used by the 

Commission. Although there might be efforts internally to generate new insights and best 

practices based on the daily use, this remains very much implicit to the (interested) general 

audience. The legislative policy could be improved in a couple of ways. First of all, increase 

the focus within the policy on learning possibilities. This could be done by strengthening the 

                                                 
97 Examples are the meta-evaluation of article 185 procedures 

(ec.europa.eu/research/evaluations/pdf/a185_meta_evaluation_expert_group_report.pdf), meta-evaluations in the 

field of the Framework 6 programme (ec.europa.eu/research/evaluations/pdf/archive/fp6-evidence-

base/expert_analysis/e.arnold_-_fp6_meta-evaluation_2009.pdf) or IPA assistance (ec.europa.eu/neighbourhood-

enlargement/sites/near/files/pdf/financial_assistance/phare/evaluation/20110912_meta_eval_final.pdf), all 

accessed 17-9-2019. 
98 Based on the interviews in Chapter 6, it has been indicated that this is already happening at some places in the 

Commission.  
99 More on this in 7.4. 

https://ec.europa.eu/research/evaluations/pdf/a185_meta_evaluation_expert_group_report.pdf
https://ec.europa.eu/research/evaluations/pdf/archive/fp6-evidence-base/expert_analysis/e.arnold_-_fp6_meta-evaluation_2009.pdf
https://ec.europa.eu/research/evaluations/pdf/archive/fp6-evidence-base/expert_analysis/e.arnold_-_fp6_meta-evaluation_2009.pdf
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/financial_assistance/phare/evaluation/20110912_meta_eval_final.pdf
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/financial_assistance/phare/evaluation/20110912_meta_eval_final.pdf


47 

 

reporting sections in impact assessment on previous evaluations. On the other side of the coin, 

increasing the reflection on the impact assessment in ex-post evaluations could also strengthen 

the link between the two instruments. Another possibility would be to try and establish more 

feedback exercises where the accuracy of impact assessments are assessed in order to try and 

improve on the impact assessment methodology. Furthermore, meta-evaluations would increase 

the overall learning effect generated, and by incorporating these kinds of exercises in the 

legislative policy as well, it could spread out over the Commission as a whole. It would require 

time, money and resources, but it would support the effort of becoming a learning legislator. 
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Chapter 4: Dataset 

4.1 Introduction 

As discussed in chapter 1 the research question tries to examine ‘to what extent is the legislative 

cycle closed’? In order to examine and answer this, this chapter will describe the results of a 

systematic analysis of a self-created dataset containing cycles of EU legislation. The level of 

closure was examined, which is here considered as a legislative cycle going from impact 

assessment, to legislation, to being evaluated and then entering a new cycle where the evaluation 

from cycle 1 can feed into the impact assessment from cycle 2.100  

The reason for constructing this dataset was to get a perspective on two of the three minimum 

requirements for policy learning through the linking of ex ante and ex post evaluations identified 

in chapter 2, namely: availability of data (e.g. evaluations) and systematicality (e.g. a consistent 

attempt to link IA’s and ex post evaluations in each subsequent legislative cycle).101 

Furthermore, the exercise of creating this dataset will reveal issues that are encountered while 

collecting and analysing the data, thereby giving information that can be used to answer the 

question what issues can hinder the closing of the EU’s legislative cycle (subquestion 2 of this 

research). 

This chapter describes the main results achieved by creating the dataset. The dataset itself and 

the codebook are available in Annex A. A detailed description of the creation of the dataset is 

available in Annex B. Most of the results, tables and figures are available in Annex C, along 

with more explanatory notes on obtaining the results from the dataset.  

Hereafter, I will briefly provide an overview of the reason for creating this dataset and what its 

main components and figures are (4.2). Afterwards I will briefly present the main findings of 

the analysis of the dataset with references to Annexes for more in-depth details. (4.3). This 

chapter ends with a conclusion (4.4). 

4.2 The dataset 

4.2.1 Reason for creating a dataset 

When asking the question ‘to what extent can legislative cycles be “closed” via the linking of 

ex post and ex ante evaluation?’ it becomes apparent that there is no existing literature or readily 

available empirical data fit to answer the question.102 The most important instruments to close 

the legislative cycle in the EU are impact assessments and ex-post evaluations, as they assess 

legislation ex-ante and ex-post. Therefore, the legislative cycle can be seen as going from 

impact assessment to legislation to ex-post evaluation.  

As the aforementioned instruments have become a core part of the Commission’s efforts to 

improve the legislative process and the legislative cycle, one would think that it should be easy 

to find all this information in one place. This is not the case. Impact assessment were readily 

available on a specific part of the Commission’s website. Evaluations were spread out over 

                                                 
100 In other words, this dataset follows the same cycle as displayed in Chapter 1. 
101 Compatibility is not something that can be easily tested with this dataset, as it requires a more in-depth 

examination of the usage of impact assessments and evaluations. This will be something that will be done in the 

subsequent chapter 5.  
102 A starting effort was made in (van Golen & van Voorst, 2016). 
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several websites without a central repository. Legislation is provided by EUR-Lex, but impact 

assessments are only recently attached to legislative procedures, and evaluations are not 

included unless expressly linked together.103 Other repositories, such as the European 

Parliament’s Legislative Observatory (EPLO) also provide information, but all of this 

information was not complete enough to answer the question. This means that it was not 

possible to examine the legislative cycle by relying only on the websites of EU institutions. 

Thus it was necessary to construct a dataset in order to examine the legislative cycle beyond 

just individual cases. By creating a dataset consisting of impact assessments, resulting 

legislation and ex-post evaluations104 it was possible to create the desired overview of the extent 

to which the legislative cycle is closed by linking impact assessments and evaluations. In Annex 

B I describe the complete process of creating this dataset and all additional choices made 

throughout this process. 

4.2.2 Some general remarks and figures 

The dataset contains a number of Excel-sheets wherein I have connected in each row an impact 

assessment with the legislation to be altered and the available evaluation(s) of said legislation. 

When the legislative process was finished the newly created legislation was also added, and it 

was then possible to create a second row in the instance legislation was once again altered. 

Every row in the dataset thus describes one legislative procedure, which is described in the 

annexes and in this chapter as one legislative track. Furthermore, by giving each track a unique 

identifier number (UID) it is possible to examine whether a track creates legislation that is 

altered by a different track. If that is the case, I will talk about cycles. So the first track will be 

cycle 1, the amending track is then cycle 2. 

In total there are 637 tracks in the dataset, but only 626 of them are usable for examining 

availability and systematicality.105 All these tracks contain an impact assessment, but not all of 

these tracks contain evaluations.106 This brings me to the first main finding on availability. 

4.3 Main findings 

4.3.1 Availability:  

Availability refers to the presence of impact assessments and ex-post evaluations in the 

legislative trajectory and is thus the most basic requirement for a closed legislative cycle. 

Without an evaluation available, there is no chance to link impact assessments and evaluations, 

close the cycle and learn through the comparison of both documents.  

                                                 
103 Expressly linked together are rare cases where the evaluation’s SWD-number is displayed on the cover page 

of the proposal and the impact assessment. See Annex C, Figure 1 for a clear example. The same issue is present 

with the EPLO (European Parliament Legislative Observatory). 
104 The part of the dataset related to ex-post evaluations builds on the work done by Van Voorst, Mastenbroek 

and Meuwese. They have kindly given me permission to use part of their dataset for my research. More on this in 

Annex B.5 
105 See Annex C, table 1 for all numbers. 21 tracks are not usable because they are lapsed/withdrawn 

(Commission withdrew the proposal or the legislative process just took too long), rejected or the status of the 

track is unknown. 
106 For further numbers on total numbers of legislation being altered, or proposed or the type of legislative action, 

see Annex C, table 2-4. 
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As stated in the previous paragraph, all available tracks in the dataset contain an impact 

assessment but not all of them an evaluation. For a number of these files there is a logical 

explanation for this.  

First of all, not every legislative procedure is finished, and thus there are some tracks that do 

not yet have the resulting legislation available.107  

Secondly, some directives and regulations have only recently been adopted so it is illogical to 

expect an evaluation.108 This makes it more difficult to find legislative cycles that follow the 

process from impact assessment to legislation to evaluation, mainly because the number of ex 

post evaluations is still lagging (far) behind impact assessments.109 This was already 

demonstrated in previous research (Mastenbroek et al., 2015) and as my dataset follows the 

evaluations dataset of the authors I observe the same results in the pre-2015 years.  

Thirdly, as the 2015 Better Regulation Agenda is said to shore up the production of evaluations, 

by the Evaluate First principle making evaluations mandatory before legislation can be altered, 

I also examined the years 2015-2108 in terms of evaluations being available.110 The number of 

tracks having an evaluation available in the years 2015-2018 (58%) is higher than the number 

of tracks pre-2015 (46.5%), which would indicate some success for the Evaluate First 

principle.111  

Fourth and finally, the timeliness (evaluations being on time to feedback into impact 

assessments) has increased during the years 2015-2018 compared to the previous period.112 

Nevertheless, there still are a lot of tracks without an evaluation, making the linking of 

information from ex post and ex ante evaluation impossible in quite a number of cases.113  

4.3.2 Systematicality: 

Systematicality is reliant on availability of data from (ex-ante and ex-post) evaluations, as 

systematicality concerns the effort to consistently compare the data from impact assessments 

with evaluations across several legislative cycles. As availability was deemed an issue in the 

previous paragraph, this also affects the systematicality or consistency of the process of linking 

in a number of ways. 

In order to achieve a level of systematicality, one would, first, expect that if a legislative 

procedure creates legislation which has a supporting impact assessment, the alteration of that 

                                                 
107 See Annex C, table 1 for the numbers on these tracks and Annex B.4 for an explanation on the coding of these 

tracks. 
108 For example, if the legislation is adopted in 2017 it is highly unlikely there will be an evaluation available in 

2019 as it usually takes several years for an evaluation to be conducted and be available. 
109 See Annex C, table 6 for the numbers on evaluated legislation. Compare this also to table 5 which is a count 

on the available evaluations in the evaluation sheet. You can see that although there are evaluations available for 

250 regulations and 507 directives (not unique directives as it contains duplicates because several pieces of 

legislation are evaluated multiple times), but only 126 regulations and 255 directives are evaluated according to 

table 6. 
110 See Annex C, tables 14 & 15. 
111 See Annex C, table 14. 
112 See Annex C, table 14. 
113 Although there are a number of reasons why the actual number could be higher. See the explanation below 

table 15 in Annex C. 
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created legislation would also have an impact assessment, which creates the possibility of a 

second learning moment once the ex post evaluation of the altered legislation gets completed. 

However, when looking at the dataset, there is only a small number of first-time tracks 

(legislative procedures in which an impact assessment is used for the first time) that also have 

a second, third etc. legislative track in the dataset.114 There is only one case in which there are 

six successive legislative tracks with impact assessments available in the dataset.115 The 

majority of legislation in the dataset has two tracks at the most, and even there impact 

assessments and/or evaluations are often still missing. This is also visible in the results of the 

dataset, as the percentages of evaluations in the second and third cycle are much higher than 

that of the first.116 The decline of available evaluations in the fourth to sixth cycle is expected, 

as the available tracks in those cycles is mostly very recent legislation. 

Looking for successive legislative tracks that contain both an impact assessment and an 

evaluation (in other words, the ideal case) the number is disappointingly low.117 There is only 

a very small selection of cases where there is any systematicality in the subsequent procedures 

when evaluations are involved. In my dataset there is only one case118 that manages to get two 

successive cycles with IA’s and ex post evaluations in which this evaluation was on time to 

feedback into the impact assessment.119 This shows that systematicality is not visible yet in the 

legislative cycle. This in turn makes policy learning over time, one of the reasons why you 

would strive for systematicality in the first place, via the linking of ex ante and ex post 

evaluations of subsequent legislative acts at the moment very difficult.   

There are a number of reasons why the consistent linking of ex ante and ex post evaluations of 

subsequent pieces of legislation is problematic, namely:  

1) In the majority of the cases, there is only one legislative cycle completed yet and even 

in that case the ex post evaluations are often still missing. Hence in these cases, one 

simply cannot assess whether the linking process is done consistently each time a piece 

of legislation has been renewed. 

2) If there are cases where an impact assessment and evaluation is available, this does not 

automatically mean that a case is suitable for linking. A major reason for this is that 

there sometimes are many amendments in one legislative case, or the amendment to 

legislation is part of a very large amending legislative act.120 This complexity increases 

the difficulty to carefully assess the link between an ex-post evaluation and ex-ante 

impact assessment. There are only a handful of cases in which there is just one track per 

cycle, and even in those handful of cases the complexity in terms of the number of 

                                                 
114 See Annex C, Table 11. 
115 Six is the highest number of cycles that one legislative case has made in the dataset. 
116 See for all cycles and numbers Annex C, table 12. 
117 See Annex C, table 13. Although UID 8 has two cycles in which an evaluation was on time, there was no 

trace of the evaluation actually being used in the subsequent impact assessment. 
118 See UID 42 on Sheet 4. 
119 This analysis assumed that the evaluation needed to be on time to feedback into the impact assessment. It is 

thus a more stringent requirement than being available as discussed in the previous paragraphs.  
120 For example, UID 11, where there are no less than six tracks in the 2nd cycle (11.2.1 to 11.2.6), all altering the 

same directive (partially).  Another example is Case UID 13 which has three cycles and five tracks (UID 13.1, 

13.2.1, 13.2.2, 13.3.1, 13.3.2) 
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legislation being amended can be high.121 Some of the cases available are so huge and 

sprawling with changes, that linking together even the ex-ante impact assessments 

becomes a difficult task, let alone also linking an evaluation (if one is done at all).122 A 

further reason for complexity is the speed with which legislation is being changed. The 

shorter the period between successive changes, the harder it becomes to compare results 

from various cycles, let alone organize an evaluation to provide feedback into the 

legislative process.123 

3) A final reason is that not every evaluation is equally suitable to feedback into the 

legislative process and inform the impact assessment. Especially before 2015, there 

were some large evaluations available that evaluated 10+ legislative acts. When 

examining the impact assessments that could have used these large evaluations, I 

assessed the (non-)usage and found that almost none of these very large evaluations 

were used.124 In recent years Fitness Checks only examined around 4-6 legislative 

acts.125 Compared to the very large evaluations, these Fitness Checks can be specific 

enough to give useful feedback for subsequent impact assessments.   

4.5. Conclusion 

This chapter tries to answer the question: ‘to what extent has the legislative cycle been closed 

by linking ex-ante impact assessments and ex-post legislative evaluations?’ In order to answer 

this a dataset containing impact assessments, legislation and evaluations has been constructed 

and examined for links between the ex-ante and ex-post phase.   

The results show that there is only a small number of legislative tracks in which an evaluation 

was available that could feed back into a subsequent legislative track and impact assessment. 

Although there are some reasons for a lower number (unfinished legislative tracks or very recent 

legislation) there is still a large number of regulations and directives that have not been 

evaluated (yet). This does not surprise considering the Better Regulation policy as developed 

over the years. Until the start of the Smart Regulation policy in 2010, the focus of the 

Commission has been mainly on ex-ante evaluation (impact assessments). This imbalance will 

be remedied in time, by the enforcement of the Evaluate First policy, which requires an 

                                                 
121 For example, the case with UID 20 contains three tracks in three cycles (with UID 20.1, 20.2 and 20.3). This 

is a very ideal case in the sense of as many tracks as cycles. There are only three other tracks (UID 7, 21.C and 

23) which contain the same amount of tracks as cycles with three or more cycles.121 However, when one 

examines these tracks, it shows that they might be more complex than envisioned. Although the track with UID 

20.1 has only one directive amending one directive, the subsequent track sees 33 directives and regulations being 

repealed and two regulations amended. 
122 There are a few cases in the dataset which contain an abundance of tracks as well as cycles. There are three 

cases (UIDs 106, 111, 154) which all have three cycles and 11 to 18 individual tracks belonging to their case. 

There is one enormous case (UID 8) which contains no less than 27 tracks over 6 cycles.  
123 The aforementioned case UID 8 has 24 of the 27 tracks where the legislative process was enacted since 2010. 

So 23 of these tracks are from the last nine years, meaning rapidly changing legislation through several 

subsequent iterations of legislation without the time to do an evaluation. 
124 See Annex C, Table 16. The only reason the Fitness check on the Energy Acquis scores relatively well (in 

terms of being used) is because of the major energy package that has been presented in 2016, where it makes 

sense to refer to the obligations on monitoring and reporting. See ec.europa.eu/energy/en/topics/energy-strategy-

and-energy-union/clean-energy-all-europeans, accessed 17-9-2019 for more information. 
125 Exceptions are the aforementioned Fitness Check in Energy, and there is a similar fitness check on monitoring 

and reporting obligations in Environment and the financial markets as well.  
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evaluation before adopting new legislation as a general rule, as is already shown by the results 

of the years 2015-2018.  

The fact that a substantial number of regulations and directives has not received an evaluation 

has important consequences for the legislative cycle as a whole. It shows that availability of 

data from evaluations is a critical requirement for the linking of ex ante and ex post evaluations 

and the feedback that can be generated by this in terms of policy learning. It also presupposes 

that second order learning via the process of systematically linking the data from evaluations in 

impact assessment for follow-up legislation does not materialize. 

The idea of a legislative cycle is not only important to learn from the past and adapt a piece of 

legislation to make some slight and incremental improvements. It is also a viable idea to 

examine which type of legislative instruments work in what kind of circumstances beyond the 

individual case. This requires the availability of evaluative data, but also a systematic attempt 

to compare the information from ex ante and ex post evaluations each time the legislature 

decides to renew or change existing legislation. This is because second order learning is only 

possible if an organisation/unit/person is able to aggregate and synthesise the results of a 

singular case or intervention. Of course, there is always a possibility that once a legislative act 

has received an impact assessment and an evaluation, the next cycle can do without a new 

impact assessment if the changes are minimal.126 However, this implies that it becomes difficult 

to determine a long term vision on “what works” in terms of regulatory interventions. At the 

same time availability of data and systematic feedback via the linking process are key factors 

in the policy learning process. The ability to learn also depends on how ex ante and ex post 

evaluations are being compared and what the legislature does with the knowledge that is gained 

through the linking process. In order to see how this works, I have studied a number of cases 

more in-depth in the next chapter. 

 

  

                                                 
126 This is could even be the case if the legislature decides to abandon legislation and leave policy changes to, for 

example, the self-regulatory capacity of private rule makers. 
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Chapter 5: Case studies 

5.1 Introduction 

Whereas chapter 4 focused on the quantitative aspects of the legislative cycle of EU legislation 

as well as on two of the three theoretical aspects, chapter 5 takes a qualitative approach by using 

a number of case studies to assess all three theoretical aspects (availability, compatibility and 

systematicality) and gives a more qualitative analysis of the closing of the cycle. Another aim 

of the case studies was to examine the design of the link between ex-post and ex-ante 

instruments to see what occurs during the legislative trajectory and what methodological and/or 

practical issues might arise during the process of linking. First, I will briefly discuss results of 

the selection and case analysis (§5.2). Afterwards I will aggregate the results from the case 

studies under the three theoretical aspects availability (§ 5.3), compatibility (§ 5.4), and 

systematicality (§ 5.5). The chapter will be finished with a conclusion (§ 5.6). 

 

5.2 Methodology 

In Annex D, I explain in full what the methodology for the case selection and the case study 

entails. Based on the selection as explained in Annex D, the eight case studies used in this 

chapter are:  

 

1. European Supervisory Authorities 

2. VAT experiment on labour-intensive services  

3. Railway packages 

4. Plant health 

5. Energy performance of buildings 

6. Cross-border payments 

7. Consumer product safety 

8. Clinical trials 

 

In Annex E I have included a technical overview of the legislative documents examined in all 

the case studies127, as well as my written-out analysis of the case.128 I have decided to include 

these case studies in full in an Annex and not this main text, because otherwise there would be 

100+ pages of document analysis and case studies to read. The full-text is available in the 

Annex, but hereafter I will give a brief summary of the case and the interesting points of said 

case, to give an idea of what the case was about. 

 

5.3 Summaries of Cases 

Most of the case studies that were done to support this chapter followed the pattern of several 

cycles. About half of these cycles start with an impact assessment and ended with the results of 

                                                 
127 This includes an overview of the number of cycles, the impact assessment documents and evaluation 

documents, the produced legislation and the UID number if the cycle is available in the dataset of chapter 4. 
128 These are the rough case study drafts upon which this chapter is based. Because these are sometimes many 

pages long and contain a very chronological description of documents and occurrences, I have not included them 

in the main text of the dissertation, but add them for the benefit of transparency to the Annex. 
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the evaluation of the enacted legislation. For more information, you can consult the case studies 

in Annex E.1 to E.8. 

 

1. European Supervisory Authorities (ESAs)129 

 

The ESA case analyses the system of financial supervision in the EU. At the start of the current 

millennium financial supervision was mostly a task for national supervisory authorities with 

only some work on the European level in committees. Based on an analysis by a working group 

(the so-called ‘Lamfalussy group’130) the financial system needed to be revised. One 

recommendation was to create committees composed of national supervision personnel in order 

to speed up implementation of EU financial legislation, in this specific case the area of 

securities.131 In time, this process was also applied to the area of banking and pensions. These 

committees were coordinating cross-border supervision to some extent, in order to help the 

national supervisors with their role of monitoring multinational organisations, and groups of 

banks and investment firms which were operating in multiple countries. Because of the 

differences between various national authorities, this cooperation in supervision was not always 

successful. This was definitely seen during the financial crisis that started in 2008, which led to 

an ad-hoc review of the supervisory system. Based on the recommendations by the Larosière-

report132, these committees were transformed into European Supervisory Authorities with vastly 

more powers and responsibilities to regulate financial markets. In the case study, there have 

been a number of evaluations. In all the evaluations, one major issue kept recurring: the 

institutional set-up where national supervisors are able to make or block decisions, creates 

problems in terms of insufficient supervision and lack of supervisory action.  

 

2. VAT experiment on labour-intensive services133 

 

The VAT experiment is in all aspects a very odd case. It started out as an experiment based on 

stand-alone legislation.134 The goal was to see if a lower VAT rate on labour-intensive services 

such as small services and repairs, hairdressing, window cleaning and renovating buildings 

would help counter unemployment and the black economy. The experiment itself was a bit of 

a mess, where every Member State that participated either allowed lower rates on different 

services or had a different way of measuring the effects (if they did so at all) which made it 

impossible for the Commission to analyse and evaluate the experiment.135 Nevertheless, the 

experiment was subsequently hailed as a success by Parliament and other institutions even 

though the evaluation did not support this assessment. The lower VAT rate was continued and 

                                                 
129 For the technical overview, see Annex E.1.1, p. 180. 
130 See for more information Annex E.1.2, p. 181. 
131 At the moment there are currently three European Supervisory Authorities who together form the ESAs: the 

European Banking Authority (EBA), the European Insurance and Occupational Pensions Authority (EIOPA) and 

the European Securities and Markets Authority (ESMA).  
132 (The de Larosière Group, 2009). See for more information Annex E.1.2, p. 190. 
133 For the technical overview, see Annex E.2.1, p. 199. 
134 See Annex E.2.2., p. 201. 
135 See Annex E.2.2., p. 205-210. 
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finally made permanent.136 This case study shows what can go wrong when handling 

experiments in the wrong way in terms of deriving results from it, as well as the political 

rationality that can influence a legislative trajectory. In this case, the evidence from evaluations 

would suggest ceasing the experiment, while the political actors (in this case Parliament and 

Council) were for keeping the lower tax rates.137 

 

3. Railway packages138 

The European Union has been gradually legislating in the area of transport in Europe, one of 

those areas being the railways. The railway packages case addresses the various packages of 

legislation aimed at harmonising railway usage in the EU in order to open up the domestic 

markets and enable more cross-border train travel (for leisure and goods).139 The process started 

out with legislation aimed at improving the trade in the internal market, by opening up the 

railways for freight trains and making sure that Member States were not putting their own 

domestic railway companies at an advantages. After this change was initiated in the freight area, 

the legislation was now also tackling travelling for leisure activities for consumers, both in 

domestic as well as cross-border travel. Throughout the years there have been four packages of 

legislation and one recast of the first package.140 The legislation is all interrelated and each 

subsequent package amends the legislation of the previous package. For example, the first 

package opened up the trans-European rail network to rail operators and attempted to improve 

the rail freight options whereas the second package tried to improve this opening by regulating 

safety issues, interoperability and increase the opening of the freight market to all operators. 

The third packages moves from rail freight to the international passenger market and tries to 

open up this area by regulation, as well as addressing certification issues for train crew. The 

fourth package tries to complete this opening of the passenger market by opening all markets 

(both domestic and international) to all rail operators, and further enhancements to 

infrastructure, safety and compatibility between countries.141 

4. Animal health142 

This case starts out as a subsection of the animal health policy in the EU. The first procedure 

focuses on a proposal to amend the council directive on community measures for the control of 

avian influenza.143 In itself this case is not that interesting, although the legislation on avian 

influenza is revised without an evaluation being available. More of note is the fact that this 

legislation on avian influenza is incorporated into an enormous animal health law, after the 

complete animal health policy has been evaluated in an extremely large evaluation (100+ 

legislative acts).144 This relates to the question whether evaluations such as these bulk 

                                                 
136 See Annex E.2.2., p. 219. 
137 They were not necessarily very clearly in favour of continuing the experiment itself.  
138 For the technical overview, see Annex E.3.1, p. 223. 
139 See Annex E.3.2, p. 223. 
140 See Annex E.3.1 
141 For more overview, see ec.europa.eu/transport/modes/rail/packages_en, accessed 17-9-2019. 
142 For the technical overview, see Annex E.4.1, p. 230. 
143 See Annex E.4.2, p. 231. 
144 See Annex E.4.2, p. 232-233. 



57 

 

evaluations contribute to compatibility or are more detrimental to the precise information 

needed to assess legislation.  

5. Energy performance of buildings145 

The EU has been very active in terms of legislating the policy field of Energy. One of the 

measures that have been introduced at the European level is guidelines on how buildings should 

function in terms of energy performance.146 Based on art. 194 TFEU (former art. 175 pre-

Lisbon) many legislative acts have been established ranging from the internal market for energy 

to nuclear energy to energy efficiency. This case is very interesting because the Energy 

performance cycle is reasonably small, with just one or two related legislative acts being altered, 

and it has seen several legislative cycles already in the last 15 years. Furthermore, this case 

contains a very clear example of issues that can occur if the legislator is not paying attention to 

data collection for future evaluations.147 

6. Cross-border payments148 

One of the benefits of a single currency is that payments across the border are frictionless. Or 

at least, they are that now after the EU has been making legislation that focused on the easing 

of regulations related to the transfer of money across state lines, both from one Eurozone 

country to the next, as well as non-Euro countries.149 There are four legislative trajectories in 

this case study, all of which are focused on addressing issues related to customers in the EU 

when they are doing cross-border transactions. These four trajectories includes the regulation 

establishing a single European payment area (SEPA). This case study is more technical in 

nature, as it involves the technical and financial issues related to money transfers and the way 

in which consumers use their bank accounts and transfer funds.150 

7. Consumer product safety151 

The EU has long had an interest in regulating the safety of products placed onto the Single 

Market.152 This case study focuses on the directive regulating the safety of products entering 

the markets. The starting point is the evaluation of the first major directive in this area and the 

build-up to the first revision of said directive. This case study is somewhat smaller compared 

to the others, as the revision of the old has started some time ago but the legislation is still in 

legislative limbo. Nevertheless, there are several interesting aspects in this case study, amongst 

which are a switch from directive to regulation, as well as more research-oriented issues 

                                                 
145 For the technical overview, see Annex E.5.1, p. 235. 
146 See Annex E.5.2. 
147 See Annex E.5.2, p. 236-237. 
148 For the technical overview, see Annex E.6.1, p. 239. 
149 See Annex E.6.2, p. 239. 
150 See Annex E.6.2, p. 242. 
151 For the technical overview, see Annex E.7.1, p. 244. 
152 Starting with OJ C 92, 25-4-1975, p. 2–16 (Preliminary programme of the European Economic Community 

for a consumer protection and information policy) 
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encountered that ultimately affect the availability, compatibility and systematicality of the 

legislative process153    

8. Clinical trials154 

The clinical trials case focuses on the harmonisation efforts of the EU in the medical sector 

where the regulations for clinical trials differed across Member States.155 Even in terms of 

clinical trials, the EU has been setting rules on how conduct these trials and exchange 

information. Just as with the cross-border payments, this is a more technical area but this case 

is an example of a legislative cycle where legislation is amended, and despite the apparent lack 

of an evaluation, still manages to solve the issues that were present in the first version of the 

legislation. 

 

5.4 Availability in case studies 

As stated before, availability refers to the presence of impact assessments and/or ex-post 

evaluations in the legislative trajectory and is thus the most basic requirement for a closed 

legislative cycle. With regards to availability, the case studies highlighted the various issues 

that could occur where no information was available due to the timing of evaluations or other 

availability-related issues.156  

5.4.1. No evaluation  

Within all the case studies, there are two instances where there is no evaluation underlying 

proposed changes to legislation, even if ‘evaluation’ is taken in the broadest sense. In the 

Animal health case when the proposal to amend the Council Directive on community measures 

for the control of Avian Influenza was proposed, there is not a single evaluation, report, review 

or study available in either the impact assessment157 or proposal158.159 Most of the material used 

to substantiate the problem definition is retrieved from the stakeholder consultation.160 

Nevertheless, in this cycle there is no clear availability of anything resembling an evaluation. 

In the Energy performance of buildings case, the first directive on the energy of performance 

of buildings contains a review clause which requires the Commission to review possible follow-

up measures in terms of general saving of energy in buildings.161 This report is not published, 

nor is there any report or evaluation mentioned in the proposal or impact assessment of the 

recast of the aforementioned directive.162 Although there are some studies mentioned in the 

                                                 
153 See Annex E.7.2, p. 249-250. 
154 For the technical overview, see Annex E.8.1, p. 251. 
155 See Annex E.8.2, p. 252. 
156 These case studies are selected based on the dataset from chapter 4. Therefore, these cases all contain impact 

assessments. So, this case study overview mainly looks at the availability of evaluations as the missing factor. 

This is also because the literature already indicates that the focus on evaluations was lacking compared to impact 

assessments.  
157 SEC(2005)0549. 
158 COM(2005)0171. 
159 Although there is some reference to reports, these are either a) not available or b) not reports in the sense of 

looking at evaluation/implementation/application of legislation. 
160 SEC(2005)0549, p. 19-20. 
161 OJ L 1, 4.1.2003, p. 65–71, article 11. 
162 COM(2008)0780 and SEC(2008)2864. 
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impact assessment, none of these look as an ex-post reflection on the current legislative 

framework and the application thereof.163 

5.4.2 Something akin to an evaluation 

In various cases, there is a reliance on ex-post information, but this is usually not in the shape 

of legislative evaluations. This type of availability was quite common in the early 2000’s as 

evaluation had not taken its place in the spotlights, so it was common to see a report or a study 

underlying a proposal and impact assessment instead of a full evaluation. In the ESA case most 

of the evaluative information for legislative changes is derived from reports by ad-hoc 

committees or monitoring reports.164 Only in the last cycle of this case is there a review 

available165, but this review focuses more on the functioning of the supervisory authorities itself 

than on the functioning of its legislation. This is often the case when there is an evaluation done 

of agencies that are created by EU legislation166. Evaluations on the functioning of EU agencies 

are a bit of a mixed bag. They usually contain both information on the functioning of the 

underlying legislation as well as the practical daily functioning of the agency, with the latter 

part receiving more scrutiny. Nevertheless, these agency evaluations do adhere to the five 

mandatory evaluation criteria as stipulated in the BR Guidelines. The question is: are these 

evaluations in the sense that they can be used to examine the legislation and provide input for a 

new legislative draft if the legislation needs to be altered? That really depends on the content of 

the evaluation. If the main topic is on budgeting and resources spent in the agency itself, one 

could question the use of the evaluation for impact assessments beyond simply providing 

numbers and facts. If the evaluation however would thoroughly examine the functioning of the 

agency within the legal framework of the legislation, it could be different. So a lingering 

problem here is that an evaluation, and especially an ex-post legislative evaluation, is not always 

easily recognisable as being such an evaluation, without going into the content of the evaluation 

to examine this. 

Some cases contain no evaluations, but do rely on other documents such as implementation 

reports. In the Railway packages case, there are various implementation reports that are used as 

the substantiating evidence in impact assessments.167 These implementation reports usually 

feature sections on the transposition of EU directives and other regulations into the Member 

States’ national body of law, as well as signalling some issues that might occur in practice with 

the legislation. They do not assess and evaluate along the lines of the five evaluation criteria. In 

the aforementioned case, there have been a number of those implementation reports, as the 

railway packages mostly contained directives that needed to be transposed in national law.168 

                                                 
163 SEC(2008)2864, p. 17. 
164 See Annex E.1. 
165 COM(2017)0536. 
166 Another example is the evaluation of the European Union Agency for Network and Information Security 

(ENISA) (SWD(2017)0502). 
167 See Annex E.3. 
168 See Annex E.3. 
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Along those lines are the monitoring reports that are also used, but these contain more market 

data and general notification of trends and figures.169  

5.4.3 No timely evaluation 

As discussed in previous chapters, one of the main issues with availability is the timing of the 

evaluation. As was the case with the links established in the dataset, so is timeliness an issue in 

the case studies. There are two types of timing issues. The first timing issue is when there is an 

article in the legislation with an evaluation clause with a specific date before which the 

evaluation report must be published and the Commission does not publish it before that 

deadline.170 This is an issue that will be addressed under systematicality. The second type is 

when an evaluation is not presented timely enough to feedback into a new round of revised 

legislation, thereby not being able to link the ex-post and the ex-ante phase. Although the second 

type is more important in the context of this research, I will also discuss the first type as it is a 

rather common occurrence at times.  

In the ESA case there is a moment in which an evaluation (or something akin to it) is being 

produced but is not timely enough to feedback into the legislative process. For example during 

the early stages of the financial supervision system, there was only one committee active in the 

field of securities. Before the functioning of this committee was fully evaluated, the Council 

decided to copy this structure to adjacent areas.171  

In the Railway packages case, there are various implementation reports produced by the 

Commission. For example, during the legislative phase on the 3rd railway package, an 

implementation report is presented relating to the 1st railway package.172 At that point in the 

legislative process Parliament has already agreed upon the first draft of the legislation and the 

deliberation has moved to the Council. In the second reading of the legislation, there is no 

reference made to the implementation report.   

5.4.4 Problematic evaluation 

Finally there is the problematic evaluation category. In all of these cases there is an evaluation 

available to provide input into the subsequent legislative cycle, but the evaluation itself is 

problematic in the sense that it is doubtful whether it actually provides information that can be 

used in the legislative process. In a sense, there is an overlap here with the next criterion of 

compatibility. Consequently, there is only one case mentioned here, as this really relates to 

availability of evidence and therefore also to an issue with compatibility if the information in 

the evaluation is faulty or lacking. 

                                                 
169 For example, the most recent report on monitoring development in the rail market (COM(2016)0780) 

describes a number of trends occurring over the past couple of years. It also has a small section on the legal 

framework (p. 12-13) with some foreshadowing of upcoming evaluations and legal revisions.  
170 To give an example from a recent proposal: COM(2018)0131 proposes to establish a European Labour 

Authority. In art. 41 an evaluation clause which states that five years after entry into force of the regulation the 

Commission will assess the functioning of the authority in an evaluation. 
171 The first Lamfalussy-committee was created for the securities sector only, but soon was extended to the 

banking and insurance & pensions sector, as well as enlarging the scope of the securities-committee by including 

investment funds. ST 10668 2002 INIT, p. 6. 
172 COM(2006)0189 is published on 5-3-2006. 
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In the Energy performance of buildings case, during the recast of the directive the impact 

assessment already contains remarks on the lack of monitoring data available.173 Although in 

the IA the lack of monitoring data is mentioned as a hindrance for legislation, the section on 

monitoring states that data will be retrieved from other services (such as Eurostat) and thus there 

is no direct obligation created for member states to address this lack of information. When 

reviewing the evaluation of this directive174 that accompanies the proposal to update the 

legislation175, the RSB is highly critical of the lack of available monitoring data for the 

evaluation. They state in the opinion on the evaluation:  

“The report should explain the reasons behind the lack of monitoring data on energy 

performance in buildings, especially since this problem had been already highlighted in 

the 2008 Impact Assessment.”176  

This shows there has been little improvement since the 2008 impact assessment for the recast 

of the directive. Especially as the lack of data was already addressed as a problem in a previous 

cycle, the Commission should make sure they remedy this lack of data in a subsequent cycle. 

5.4.5 Conclusion on availability 

This section shows that availability is a major source of problems for the ability to link the ex-

ante and ex-post. In every case study there is some issue with availability, ranging from a 

complete lack of evaluation to missing data. Because availability is such a fundamental 

requirement, it begs the question if the Commission should not be paying more attention to this 

problem if they want to succeed with their linking exercises.  

5.5 Compatibility in case studies 

The second issue studied, compatibility, refers to a (substantive) match between the ex-ante and 

ex-post evaluations and especially the usability of the latter in the former phase (from ex-post 

evaluation to ex-ante impact assessment).   

In terms of compatibility it seems that the link between evaluations and impact assessments 

(where available) in the ESA case functioned moderately well. One could argue that it did not 

on the account of the fact that the many issues with supervisory convergence and governance 

where constantly addressed in evaluations but never led to change in the impact assessment 

phase. But this outcome (or lack thereof) is more related to the political deliberation. 

A prime example where compatibility is an issue is the VAT case where the evaluation of the 

reduced rate on labour-intensive services was evaluated. This evaluation already occurred after 

the experiment was extended with a year due to no Member State handing in any data during 

the first term of the experiment. After the extension, there were all kinds of problems with the 

evaluation: not every member state participated, not every member state constructed a baseline 

at the start of the experiment, different formats of handing in data, different ways of collecting 

                                                 
173 SEC(2008)2864, p. 22. 
174 SWD(2016)0408. 
175 COM(2016)0765. 
176 Ref. Ares(2016)1678480, p. 2. 
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data, different areas where there was a tax exemption, different measurement (periods).177 

Everything that could have gone wrong, did go wrong when conducting this evaluation. The 

fact that only a few months before the end of the experiment there was a meeting where the 

participants and Commission discussed how to measure the results of the experiment is telling. 

In the Railways packages case compatibility is an issue because at some points in the subsequent 

packages there are implementation reports featuring results on the first package while in the 

process of establishing a third package.178 The same goes for the recast of the first package 

where there is only evidence from the implementation of the 1st package but not of the 2nd and 

3rd package which have been adopted and implemented by then. This lack of compatibility (and 

thus also availability) is clearly visible in the minority opinions of MEPs who state that there 

are no serious evaluations done to provide input for these packages and that the legislative 

packages are too quickly established to have any serious discussion based on evaluative 

information.179  

In the Animal health case there is a major evaluation of the whole Community Animal Health 

Policy (CAHP) available.180 This evaluation scrutinised the policies active in all areas regarding 

animal health from 1995-2006. Unfortunately, as denoted on p. 34 of the report, this policy was 

spread over more than six hundred legislative and non-legislative acts, thereby not establishing 

a clear legal picture of the legislation involved in this evaluation. This is also visible in the key 

conclusions section on p. 167 of the report, where the evaluator states that the CAHP has been 

a loose group of interrelated policies rather than one cohesive and structured policy. This makes 

linking this evaluation to specific legislation highly complicated, as researchers have to infer 

from the discussed policy areas what legislation could be involved. Although there is a mention 

of avian influenza in the text, there is no clear part of the evaluation where the legislation and 

the policy contained therein is discussed, especially not in the way that nowadays evaluations 

are done.181 The CAHP-evaluation is a prime example of bulk evaluation, where in one 

evaluation different regulations and directives are studied. This leads to problems of tracing 

back what legislation is evaluated where and what the discussion is about, which in term creates 

problems for the subsequent legislative track when drafting an IA.182 

In both the cross-border payments and consumer product safety there are no major 

compatibility issues.183 

There seems to be a bit of an issue of compatibility in the Clinical Trials case, as a major report 

that is almost presented as the de facto evaluation of the Clinical Trials directive is not 

                                                 
177 See Annex E.2. 
178 See COM(2006)0189 on the implementation of the 1st package, which was adopted when the legislative 

process for the 3rd package was well underway. 
179 A6-0143/2005, p. 16 in the 3rd package, A7-0037/2014, p. 74 in the 4th package. 
180 Available at 

ec.europa.eu/food/sites/food/files/animals/docs/ah_policy_strategy_cahp_eval_20060725_pt1.pdf, accessed 17-

9-2019. 
181 In terms of the five evaluation criteria. 
182 To be fair, with the advent of the BRA in 2015 there are no more bulk evaluations where substantive amounts 

of legislation are checked, apart from the Fitness Checks on monitoring and reporting obligations in various 

areas. 
183 Most of the issues in those cases relate to the availability aspect. 
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mentioned as a source for the subsequent proposal and impact assessment, but is used in terms 

of providing input for the problem definition section. Furthermore, the legislation is altered 

along the lines as suggested in the report but as it is not mentioned as the input for the impact 

assessment, it is difficult to see why it is not used. Even the objects match between ex-post and 

ex-ante phase.  

5.5.1 Conclusion on compatibility 

Compatibility is in some cases a major issue, but overall not a major source of problems in the 

case studies. When an evaluation is available, in most cases it is put to use in the subsequent 

legislative phase. This of course means that the issue of availability remains even more 

important, as without availability compatibility is also an issue. But in these cases compatibility 

did not result in major issues apart from the VAT case. Although on paper, according to the 

literature in chapter 2, compatibility can be a major issue in the transferral of evaluative 

information from one phase to the next184, this issue is not very clearly visible in all the case 

studies conducted.  

5.6 Systematicality in case studies 

Systematicality goes beyond the individual cycle and focuses on the process of subsequent 

legislative cycles and evaluations in order to learn from these exercises. Therefore, 

systematicality is a compound requirement that needs several legislative cycles in which 

evaluative exercises have been done in order to see patterns emerge beyond the single case. It 

is availability stretched over multiple cycles. This makes it also more difficult to assess, because 

if availability breaks down (which is often the case), systematicality will also be lacking.  

Overall, in terms of the number of legislative cycles that contain both an impact assessment and 

an evaluation, the results are sparse.185 Of the 33 legislative cycles in the case studies, only two 

contain both an impact assessment done and an evaluation afterwards. If one relaxes the 

definition of evaluation and also includes implementation and/or application reports, there are 

only six cycles where there is both a report ex-ante and ex-post. This is mainly because of 

legislation already starting before impact assessments were drafted (15 cycles before 2003), and 

some legislation being in the process of drafting or has been very recently completed so no 

evaluation can be expected there (5 cycles with legislation from 2016 or younger and two cycles 

in progress).  

When looking at the individual case studies, a few things are worth noticing: 

In both the ESA and VAT case systematicality is not present due to the fact that the legislative 

process is very much dictated by political choices. In the ESA case for example the extension 

of the Lamfalussy-process from securities to banking and pensions was done without a thorough 

evaluation, but was a decision made by the Council. The transformation from committees to 

European Supervisory Authorities was done due to the financial crisis needing more European-

level supervision on the financial markets. Although a report by a group of wise men was 

drafted (the de Larosière-report) this was not a regular evaluation. So this transformation 

                                                 
184 Especially in very large evaluations with tens if not hundreds of legislative acts being evaluated. 
185 See Annex E.1.1 to E.8.1 for the technical overviews. 
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process is directed each time by singular occurrences and/or political decisions. The same goes 

for the VAT case. Here an evaluation is done, but then the results are neglected by the political 

actors as they decide to continue the experiment even though there is no evidence for the 

experiment achieving its objectives. This makes it incredibly difficult to instil systematicality 

into such legislative cycles, even when one wants to learn from these evaluative exercises. 

In the Railway packages case, systematicality is lost a bit because the goals and objectives of 

every package shift (as also detailed under compatibility) therefore there is no systematic effort 

to measure what has happened and what works. It is more a constant rush forwards to open up 

new areas without carefully evaluating the effects of the previous opening.  

In the Animal health case systematicality is hindered by the fact that the legislation concerning 

the measures against avian influenza are evaluated in a large evaluation which only has sparse 

attention for this specific act. Afterwards, it is also absorbed into the new all-encompassing 

Animal health Law, making it more difficult to assess the systematicality of this legislative 

process. The other case studies do not have these kinds of additional problems, apart from the 

fact that availability and compatibility is an issue in some (if not most) of them.   

In the legislative process there are some mechanisms that try to (perhaps implicitly) ensure 

some systematicality. The aforementioned Evaluate First principle is one of these, as it tries to 

enforce ex-post evaluations to feed into the impact assessment before legislation can be altered. 

Another mechanism is the inclusion of evaluation or review clauses in legislation to ensure that 

an ex-post evaluation will be conducted. This would remove the discretionary choice of the 

Commission and would mandate (by the very fact that it is in the legislation and thus EU 

secondary law) an evaluation.    

In the ESA case there is a review clause in the legislation establishing the ESAs in 2010.186 This 

review clause stipulates that the Commission will deliver a report by 2-1-2014 and every three 

years thereafter on the functioning of the ESAs. The report that should be delivered at the 

beginning of 2014 was delayed until August 2014187 whereas the report from 2017 was not 

published until the impact assessment for an amendment of the ESA’s legislation was published, 

which was eight months later than the deadline in art. 81.188   

In the VAT case there is a review clause for the experiment in the initial legislation.189 But due 

to the lack of information from the Member States, the experiment is, by law, extended one year 

and thus also the review clause.190 Further extension also saw a new review clause being set 

which obliged the Commission to deliver a new report.191 This external report is published on 

time (21-6-2007) thereby fulfilling the review clause. When the labour-intensive services tax 

                                                 
186 Art. 81 of R 2010/1093, R 2010/1094, R 2010/1095. 
187 COM(2014)0509 was published on 8-8-2014. 
188 SWD(2017)0308 was published on 20-9-2017. 
189 Art. 1(1) last paragraph before art. 1(2) states that Member States have to hand in the results of the experiment  

to the Commission before 31-12-2002. 
190 See Annex E.2 although the extension of the evaluation clause is not so obvious in the text of the Directive 

2002/0093 itself.  
191 D 2006/0018, Art. 1(1) last paragraph before art. 1(2) states that ‘before 30-6-2007’ the Commission has 

produced a report on the matter. 
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reduction is incorporated into the main VAT directive, there is no more specific evaluation 

planned. 

In the Railway packages case there are report/review clauses in every piece of legislation that 

has been produced. That however does not mean that implementation reports were on time. 

Almost all the implementation and monitoring reports were delivered after the deadline stated 

in the legislation.192    

In the Energy performance of buildings case there is no evaluation available for the first version 

of the EPBD. It seems especially useful to have some sort of review when legislation is drafted 

to regulate a new area. It is also troubling that the impact assessment of the 2016 amendment is 

still rather vague on what is going to be monitored and measured to make sure that the next 

evaluation (or Fitness Check) will have the data on energy use available that has been missing 

for two consecutive cycles already. In the new legislation there is a review clause for reviewing 

the directive before the start of 2026.193 

This is also the case in the Cross-border payments case, where the European Parliament has 

included a review clause in the legislation to ensure that the Commission drafts a report on the 

application of said legislation.194 Although the deadline for this report is set to 1-7-2004, the 

official report on the application is only published on 18-12-2006.195 

Also in the Consumer product safety case, the report on the functioning of the Directive 

1992/0059 on general product safety is published on 29-3-2000196, while art. 16 of said directive 

states that four years after the date of implementation (29-6-1994) the Commission should 

publish a report. 

It seems to be a recurrent theme that the Commission does not strictly adhere to the deadlines 

set in the evaluation or review clauses of EU legislation. Van Voorst & Mastenbroek concluded 

that only half of the evaluation clauses were adhered to by the Commission (van Voorst & 

Mastenbroek, 2017, p. 652), while the European Court of Auditors also concluded that most of 

the mandated evaluations or reviews were delayed (European Court of Auditors, 2018, pp. 22-

23).197 Although the precise reason for this delay cannot be pinpointed to one single reason, the 

ECA states that:  

“The need for the Commission to achieve a balance between appropriate timing, respect 

for the ‘evaluate first’ principle and output quality can no doubt explain much of the 

timing in delivering ex-post reviews.” (European Court of Auditors, 2018, p. 23).198 

                                                 
192 See Annex E.3 for the complete list. 
193 Art. 19 D 2018/0844. 
194 Art. 8 OJ L 344 28.12.2001, pp. 13-16 
195 SEC(2006)1783, according to the Commission the delay is due to being unable to do a substantive analysis in 

2004 already (only a year after the rules for credit cards would be active) and thus more time was needed (p. 5).   
196 COM(2000)0140. 
197 In the article by Van Voorst & Mastenbroek it is also stated that further research needs to be done to find out 

the reason for the delays. 
198 It is unclear how the respect for the Evaluate First principle would actually lead to a delay in timing, but that 

is a small point. Notwithstanding the practical reasons for delaying the evaluation, this raises an interesting 

question: if the Commission is too late in publishing the review, they are in breach of secondary EU law. 
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This means that the systematicality of doing an evaluation could be increased by the use of 

evaluation clauses, but its effectiveness may be hampered by availability issues.  

5.6.1 Conclusion on systematicality 

Systematicality is, due to its compound nature, a bit more difficult to assess. It relates to a 

consistent effort to do evaluation (either ex-ante or ex-post) in order to learn over time beyond 

a single case. Some of these cases had circumstances that made this learning more difficult, 

because of political or legal reasons. Therefore, there was not much systematicality to be found 

in the case studies. One of the mechanisms that could improve systematicality, review clauses, 

also has its own problems, such as the Commission not always adhering to them. All these 

reasons make it more difficult to create a learning opportunity. 

5.7 Conclusion 

Looking back at the eight case studies, a clearer picture emerges of the three requirements. 

Because availability is such a basic requirement, it seems that the biggest issues can be 

identified in that area. In almost all case studies, there were (major) issues with the availability 

of, usually, ex-post evaluations. Either they were not delivered (on time) or other important data 

to assess the impact of the legislation was lacking. Some of the examined cycles already began 

the process of change before a report (whether it was an ex-post evaluation or mid-term 

implementation report) was available to give any meaningful feedback. There are several 

reasons why this can be historically explained.199 First of all, the link between ex-post 

evaluation and impact assessment used to be fragile because of timing issues. It needs careful 

planning to ensure there is enough time to do an evaluation that can feedback into the (next) ex-

ante phase, and if something happens the link might be broken. This can either be delays on the 

side of the ex-post evaluation, or political pressure to get on with legislation. The link can 

quickly break down, and that is probably also the reason why the Evaluate First principle had 

to become “mandatory” to ensure that the evaluation data would be available to the ex-ante 

instruments. Otherwise, this would probably have continued to plague the linking of ex-post 

and ex-ante phase, despite all the overtures of the Commission to ensure the right planning and 

agenda-keeping.200  

With regards to compatibility the issues are much less severe. Sometimes reports are not used 

when they are available, but it is not explained why these reports are not used. In one case there 

are compatibility issues because of the evaluation being available as input on the function of 

one directive is an evaluation of the complete policy field, thereby not being very compatible 

with providing input on a small aspect of that field. Another case resulted in compatibility issues 

because every time an implementation report was presented, the subsequent impact assessment 

would move the goal posts and research new areas to legislate instead of truly taking stock of 

what has occurred in terms of impact. Another impeding factor related to compatibility is when 

                                                 
However, what could happen in that case? Would Parliament and Council go to the CJEU? This is the same kind 

of question that was also raised by the Commission in their reply to the ECA when the latter suggested that the 

IIA 2016 should become legally binding (European Court of Auditors, 2018, p. 70). So far the Commission’s 

legislative policy is not binding in the legal sense, although it could be considered a form of ‘soft law’ for the 

Commission itself.198 See for more on this (Alemanno, 2009, pp. 391-394; Meuwese, 2008, pp. 275-276). 
199 Historically in the sense of looking at the EUs legislative process and legislative policies. 
200 However, not on time did not always meant not used. 
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information from evaluations of a specific legislative act is tucked away inside bulk evaluations. 

Although this seems to be something of the past, there are still large evaluations where it can 

be difficult to discern the effects one specific act has produced.201 

Systematicality in the case studies mainly looks at whether there have been consequent 

evaluation and impact assessment exercises throughout the various cycles. From the case 

studies the image emerges that it is difficult to create a consistent practice of doing ex-ante 

impact assessments and ex-post legislative evaluations. This lack of consistency in the end 

creates an impediment to learning over time beyond a single case. I also examined the use of 

evaluation clauses. This is an early attempt at creating a more systematic approach to policy 

evaluation by ensuring that the Commission is obligated to deliver a report or evaluation after 

a number of years. Although this inclusion in legislation is also sometimes the result of political 

manoeuvring, the review clauses have the potential to at least ensure that there is an ex-post 

evaluation available in the long run.202 Most of the time the obligated report was published too 

late. Some of them coincided with new legislative plans and were published as a package, 

sometimes it is unclear why the results were delayed, although one of the reasons could be that 

the EU legislator sets unreasonable short deadlines, especially if one has to take into account 

the transposition and implementation deadlines.  

In the end, availability remains the issue that results in the biggest and most obvious problems 

for linking in the legislative cycle and between cycles. The case studies also showed various 

ways in which this link can be hindered by various types of availability issues.203  

                                                 
201 A very recent example is the Fitness Check of the most relevant chemicals legislation (excluding REACH), as 

well as related aspects of legislation applied to downstream industries (SWD(2019)0199). This Fitness Check 

examines some 40+ pieces of legislation, although it is not a full-fledged evaluation of every legislative act 

included (p. 9). 
202 Although the deadlines for the reviews used to be relatively short (<3 years), nowadays there seems to be 

more time before the legislators expect an evaluation report.  
203 On which I will report in Chapter 7. 
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Chapter 6: Interviews 

6.1 Introduction 

Interviews were conducted with employees of the Commission. The reason for these interviews 

is three-fold: first of all, the interviews are used as a way to double-check findings from the 

previous chapters. The interviews came last in the process of this research, so they were used 

to determine whether important elements were overlooked. In chapters two and three I have 

discussed the link in the legislative cycle in the academic literature and in the Commission’s 

policy documents. The question for the interviews is: how does this link work in practice? How 

do those tasked with executing the Better Regulation policy in the Commission’s DGs deal with 

this link? The second reason for doing interviews is to examine whether or not the Commission 

employees recognise the three minimum requirements or not as a hindrance to the legislative 

cycle. Third reason is to examine if there are any other (undiscovered) issues occur in practice 

but did not follow from the previous analysis.  

I discuss the methodology of the interviews in (§ 6.2). After that I will discuss the results of the 

interviews (§ 6.3) and wrap up this chapter with a conclusion (§ 6.4).     

6.2 Methodology  

The complete methodology is included in Annexes, where one can find the general 

methodology for selection and approach (Annex F), questions (Annex G), information letters 

and consent forms (Annex H), interviewing and coding process (Annex I).  

6.3. Results 

With all information from the interviews coded I have been able to describe the results of the 

interviews along a number of lines. The first part will discuss the Better Regulation policy itself, 

the way it gets enacted in the Commission in the interplay between Better Regulation units and 

policy units and possible issues that might occur there. The second part will discuss the results 

in terms of discussion on the three minimum requirements that I derived from the literature. In 

that section I will also cooperate a number of issues that relate to those three requirements and 

are addressed in the interviews. The third part will contain other practical issues that do not 

necessarily relate to the previous two sections but are nevertheless interesting to note. 

The results from the interviews will be displayed as an aggregated result (unless interviewees 

deviate) with an individual quote for clarification. The quote will be anonymous in that I will 

not be referencing any names, cases or DGs.  

6.3.1 The Better Regulation Agenda 

The Better Regulation agenda is a bit of a broad subject to cover, as it could encompass almost 

everything. The main goal for me was to dive more into the relation between impact assessments 

and evaluations, something which I try to describe under the term ‘linking’.  

Linking the ex-ante and ex-post phases together to create a cycle 

Apparently for the people involved in the daily work the two phases do not come across as two 

separate phases but they are a logical continuation of one another and all fit into the same 

process of going through the legislative cycle from start to finish and start again. One 

interviewee was a bit bemused by my insistence on calling the process ‘linking’, because in the 
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interviewee’s opinion it is just a regular part of the cycle (regardless of whether you call it 

policy, regulatory or legislative) in which one phase inevitably lead to the next.  

“it’s a concept we never talk about, linking as such, because it is part of the cycle so it 

is always a back and forth”204  

This process is welcomed by most participants. 

“And it turned out to be, I mean from the policy making point of view of course it 

[going through the legislative cycle –TvG] can be very beneficial and it’s really 

returning its investment”205 

“No, I think in the cycle in principle it’s a very noble idea and this is exactly how it 

should be. This is the only right way to do that.”206 

Furthermore, all participants agreed that there should be a connection between impact 

assessments and ex-post legislative evaluations and that you need the one to strengthen the 

quality of the other.  

“And of course, this evaluation is the cornerstone of the work on the IA. It’s like saying 

A + B mean you cannot have the one without the other.”207 

“Then you have the link in the sense that you will look when you evaluate you try to 

look at also the previous IA and see, then you check some of the estimations that were 

done. If they make any sense or not. Have they materialized or not? So that is the link 

between them”208 

‘An impact assessment/proposal should ideally assess or outline monitoring and 

evaluation arrangements. This bridging between impact assessment and evaluation is 

important’.209 

‘And the ex-post evaluation influences almost everything in your impact assessment: 

problem definition, objectives, policy options etc.’210 

Evaluate First principle 

With the Evaluate First principle now firmly in place, the connection between evaluation and 

impact assessment is made more easily than in the past. I posed the question whether the ex-

post side of evaluations is now catching up in the Better Regulation agenda as there has been 

more attention paid to the ex-post phase. A number of interviewees concurred with this 

observation and pointed to the Evaluate First principle as one of the reasons: 

                                                 
204 Interview 2, p. 1. 
205 Interview 3, p. 2. 
206 Interview 4, p. 11. 
207 Interview 1, p. 4. 
208 Interview 2, p. 1. 
209 Interview 8, p. 1. 
210 Interview 11, p. 1. 
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“I think it is catching up, yes. One of the reasons for that is on the one hand the Evaluate 

First principle…”211 

“I think you’re correct if you say that there has been an evolution in paying more 

attention to it [evaluation –TvG]. You’ve probably heard of the Evaluate First principle, 

so I don’t have to explain that. It is an ideal which you strive towards”212 

The principle is better enshrined in the Better Regulation guidelines213, and also better checked 

by the RSB.214 There are cases where policy units did not do an evaluation and tried to get away 

with it, only to be sent back to the drawing board.215 The interviewees all agree that this bigger 

emphasis on the ex-post evaluation side is beneficial for the quality of the legislative process. 

Furthermore, because it has become a requirement to demonstrate that one has done an ex-post 

evaluation, it is becoming easier to convince their policy unit colleagues to actually do this 

exercise. They are, logically, more oriented towards future-looking exercises such as impact 

assessment and therefore the Evaluate First principle is a good procedure to create some more 

looking back moment.216 

Better Regulation units vs. policy units 

Most of the interviewees work in a Better Regulation unit within the DG.217 This unit usually 

contains all people supporting Better Regulation activities and, depending on DG, also 

economic analyses. There are no more separate units for impact assessments or evaluations.218  

“First of all I would think that before 2015 that was usually the case that they were 

separate. […] I am aware of several DGs which made at this point a better regulation 

unit combining those two. And I think in the majority of DGs they are now either one 

unit, or at least linked.”219 

This means that they are usually not the ones doing the evaluation or impact assessment 

themselves, but help out with explaining the guidelines and toolbox, examine the methodology 

and other support-related practices. This means that first and foremost responsible for the 

evaluation (either ex-ante or ex-post) is the policy unit.  

‘The policy/line units mainly do the impact assessments/evaluations and get support 

from the ‘BR’-unit. There’s a difference between the responsibility for the instrument, 

and the expertise on the instrument’.220 

                                                 
211 Interview 5, p. 2.  
212 Interview 10, p. 2. Translation by TvG. 
213 Interview 4, p. 2. 
214 Interview 1, p. 4. 
215 For example, interviewee 4 explains “we do have some notorious examples, bad examples where we did not 

do EVs and all the struggles we had in preparing good policy proposal and having an IA that is robust enough 

and convincing enough for other services for the RSB now to accept it.”, p. 9. 
216 Interview 6, p. 3. 
217 “Most” because the two interviewed from the SG of course aren’t. 
218 As I also talked about in paragraph 6.2.5. 
219 Interview 5, p. 5. 
220 Interview 9, p. 1. 



71 

 

But according to the stories of the interviewees, the policy units are not always looking forward 

to doing those evaluative exercises, as they can be a big strain in terms of time, money and 

personnel. Therefore, getting the ideas of Better Regulation as a legislative policy instituted in 

the policy units takes time, and is by some interviewees described as a bit of a struggle.  

“Because this culture of change, not everybody embraces it. We are sometimes seen as 

the annoying guys who come up and tell you ‘you have to go through this difficult 

process’, it is cumbersome”221 

“But I think there are still difficulties for policy officers in getting used to the concept. 

Because if you are a policy officer, you know your file, you know where the problems 

and, and then it’s not necessarily seen as an addition to do an EV when you are quite 

aware of where the problems are.”222 

‘Better Regulation is still a bit of a struggle […] with line/policy units who are not used 

to doing things by the BR-book’ […].223 

Better Regulation Guidelines and Toolbox   

With the advent of the Better Regulation Agenda in 2015 and the update in 2017, the Better 

Regulation Guidelines and Better Regulation Toolbox are the two main documents describing 

the procedures and methodologies of all the various instruments the Commission uses during 

the various phases of the legislative cycle (planning, impact assessment, proposal & 

implementation, monitoring, evaluation and stakeholder consultation). The documents are 

certainly used as guidance, both by the Better Regulation/Policy Units as well as being the 

guidelines for external contractors which they have to follow.224 Nevertheless, most of the DGs 

have summarized or synthesized and adapted versions of the documents for easy use by the 

various units depending on the work they need to do. The use of the documents gives the 

processes some uniformity and are in a sense well-liked because it is clear what the next step 

that you have to take is. One interviewee described the Toolbox as ‘one of the best manual 

procedures I’ve seen’.225 

Back-to-back evaluation-impact assessment 

An interesting aspect of the new Better Regulation Guidelines and Toolbox was the inclusion 

of the possibility to do an evaluation and impact assessment ‘back-to-back’.226 Although the 

Commission’s Toolbox itself already states that “Ideally, evaluations and impact assessments 

should be conducted sequentially”, this is not always an option due to time-constraints.227 The 

interviews highlight both pros and cons of this procedure.  

                                                 
221 Interview 1, p. 3. 
222 Interview 5, p. 2. 
223 Interview 6, p. 1. 
224 Interview 3, p. 9. 
225 Interview 11, p. 3. 
226 See for more information Tool #52 in the Toolbox. It is basically a legislative cycle where, instead of doing 

an evaluation sequentially and finish the whole process before heading into the impact assessment it becomes 

more of one procedure where you do an evaluation which is already immediately feeding into the impact 

assessment.  
227 (European Commission, 2017b, p. 376). 



72 

 

Some pros were discussed. First of all, back-to-back is done because with time constraints, the 

quicker procedure of back-to-back would be able to save some time and resources of the DG:  

‘In principle, the aim is to gain the time and save the resources. Already in procedural 

terms it saves time and resources, because you do only one public consultation and SWD 

instead of two’.228 

Furthermore, and more important for the notion of linking, is that back-to-back procedures 

could actually strengthen the link between the two phases: 

‘The advantage of back-to-back is that you know beforehand that what you’re doing in 

an evaluation will end up feeding into an impact assessment so the connection is more 

conscious and work on the evaluation will be done with the impact assessment in mind. 

The evaluation will feedback into the impact assessment, especially the problem 

definition’.229 

A third pro is that stakeholders seem to become wary of all the times they are requested to give 

feedback, so-called ‘consultation fatigue’. Back-to-back procedures could remedy this 

somewhat as there will be less consultations involved: 

“You have all this survey fatigue, consultation fatigue, so then it makes sense to do B2B 

EV-IA exercise, where you will carry out only one open public consultation”230 

‘If you do back-to-back procedures you can make questions (for stakeholders –TvG) so 

that they both tick off evaluation and impact assessment criteria. It will take time to 

prepare, but could be feasible and advisable.’231 

However, the interviewees also mentioned some cons to doing this procedure. First off, in terms 

of observing the Better Regulation Guidelines and the ideas about the legislative cycle therein, 

it seems that back-to-back should be very much an exception to the rules unless absolutely 

unavoidable (because of time pressure for example): 

‘That (doing a cycle sequentially –TvG) is also the reason why back-to-back procedures 

are becoming more widespread. Although it feels a bit like cheating, in terms of time 

and resources it does save something’.232 

“Which (back-to-back procedures –TvG) are, ok from my point of view are a bit sub-

optimal.”233 

 

                                                 
228 Interview 8, p. 3. 
229 Interview 6, p. 1. 
230 Interview 2, p. 11. 
231 Interview 11, p. 2. 
232 Interview 9, p. 1. 
233 Interview 4. p. 2. 
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Furthermore, some interviewees mentioned that the procedure can be seen as being a zero-sum 

game where one of the procedures will lose out a bit in terms of quality and thoroughness if it 

is done in the context of a back-to-back procedure. 

“So it’s necessary [to do an evaluation and impact assessment in too short a timeframe 

due to political pressure –TvG] at the expense of one or another, usually and then it’s at 

the expense of evaluation, trying to squeeze as much as possible or sometimes now we 

are also, which was not the preference in 2015 but now the central services tell us to do 

this so-called back-to-back, so regulation and impact assessment in one go.”234 

A third issue is that, while the back-to-back procedure provides a stronger link between the two 

instruments, another good reason to keep the procedures separated is that you can use one as a 

check on the findings of the other. Whereas if they are done back-to-back those findings might 

be a bit more diluted. 

‘If you don’t do back-to-back, you can double check evaluation findings to make sure 

that the results for that evaluation are correct.’235 

Interviewees usually saw both pros and cons of doing back-to-back procedures. The time- and 

resource-saving would be one of the main reasons to do these exercises for them, and with the 

2017 update to the Guidelines and Toolbox in which it is now expressly noted, the back-to-back 

procedure has become an alternative route for following the regular cycle.236  

Constraints: Burdensome procedures  

There are some critiques on the Guidelines. First, being caught in procedures can hinder the 

creative freedom to do interesting research when trying to evaluate. Second, this procedural 

“straight-jacket”237 creates issues in itself. As stated before, a lot of time is consumed by simply 

following procedures. Furthermore, the number of resources that need to be spent is becoming 

an administrative burden according to some interviewees. This is especially visible in the area 

of the open public consultations. With the start of the BRA in 2015, a lot more consultation 

moments were created for almost all documents produced by the Commission. Ensuring that all 

consultation moments are adhered to, the formulating of the questions, the analysis of those and 

subsequent dissemination of the results is taking up more and more time that does not seem to 

add much substantive quality to the instruments being consulted upon:   

‘One of the major issues is the open public consultation. It is difficult to do, costs a lot 

of time and effort to get it right, and the benefits are not optimal’.238 

                                                 
234 Interview 3, p. 7-8. 
235 Interview 11, p. 2. 
236 Although the Toolbox does state that the ideal situation is a sequential procedure. (European Commission, 

2017b, p. 376). 
237 Interview 4, p. 2. 
238 Interview 6, p. 2. 
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‘The idea of open public consultations is not too bad. The question is whether the current 

Better regulation instructions on how to carry out the OPC and all you need to collect 

in terms of information is the right balance’.239 

This also relates to the issue of consultation fatigue as mentioned before:  

“And also what is really sometimes now becoming evident: you have the consultation 

fatigue where you consult extensively first with evaluation, with open public 

consultation, targeted consultation and then you do the same thing with impact 

assessment and that’s just overkill”240 

In order to ensure obtaining proper results, it takes time to get the questions right to ensure 

qualitative feedback.241 The creation of good questions and questionnaires is something that the 

Commission itself should address (‘There is a need in the Commission to learn how to design 

good questions’.242), perhaps even internalize instead of delegating to external contractors 

because  

‘Sometimes the questionnaires are so badly done by external contractors that it takes the 

BR-unit too much time to correct this, or the answers are not useful’243 

This is the case both with consultations on evaluations or impact assessments or, for example, 

when consultations are used as part of the evidence-base for the external study.244  

Constraints: Political reality and interinstitutional issues 

Another constraint that is mentioned for the legislative cycle and achieving all the goals of the 

Better regulation agenda is the fact that political reality can get in the way. Sometimes there are 

good reasons to deviate from the Guidelines, for example when emergency legislation is needed 

to tackle a migrant crisis245 or a sudden issue with European ISIS-supporters avoiding certain 

monetary regulations, which required immediate action.246 But it is not always the case that it 

is such an emergency and thus warranting a deviation from the rules. And thus it can happen 

that political validation is given to do an impact assessment without adhering to the Evaluate 

First principle. Which should be an exception to the rule: 

“But of course, sometimes it [the lack of an impact assessment –TvG] can be like that 

because of urgency reasons, but I know that thoughts are being formed about that issue 

                                                 
239 Interview 8, p. 3. 
240 Interview 3, p. 8. 
241 A remark at the RSB’s annual conference 16-6-2018 from one of the bigger stakeholders (BusinessEurope) 

was that they wanted a) better questions and b) time to answer them in-depth as some consultation periods only 

lasted 4 weeks. 
242 Interview 8, p. 3. 
243 Interview 6, p. 2. 
244 The Better Regulation Toolbox states that “All evaluations require a consultation strategy presenting 

consultation scope and objectives, identification of stakeholders, envisaged consultation activities (including a 

mandatory open public consultation unless duly exempted), their timing and language” (European Commission, 

2017b, p. 342). 
245 Interview 10. p. 14. 
246 Interview 2, p. 5-6. 
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because that remains a weak spot in the system. Because urgency is of course something 

that is a stretchable concept.”247 

Another political reality issue is that once the legislative proposal and accompanying impact 

assessment is published, it becomes the turn of the Parliament and the Council to deal with the 

legislation and the supporting instruments. The interviewees indicated that the other two 

institutions, although somewhat obliged by the Inter-Institutional Agreement on Better 

Lawmaking248, are not really much involved in Better Regulation policy.  

“Because the Council is still at the beginning of doing anything with impact 

assessments. They’re trying. I think they organised a group to do something. But they 

don’t have resources [available to, for example, start up a research desk like Parliament 

did –TvG]. They don’t work that way. They are a secretariat to Member States. It’s far 

from obvious for them to establish any sort of a serious impact assessment and 

evaluation unit. But yeah, they are trying at least.”249 

“Parliament is starting to stir a bit in the field of impact assessments but the Council is 

doing very little. While the examples are known whereby the Council and Parliament 

submit huge changes to legislation without an impact assessment. It is of course logical 

that we [the Commission –TvG] as initiators of policy are more thorough in that regard 

and have more resources to do so, but the institution should be aware that if big changes 

are made and no analyses are done, yes, then you do don’t know what the effects are 

going to be”250  

Parliament has a division of the EPRS that does make an analysis of the Commission’s impact 

assessments (they are called initial appraisals) and sometimes produces substitute or substantive 

impact assessments for changes that Parliament makes to legislation. 251 For the interviewees, 

the question is whether those initial appraisals are truly contributing to the overarching goal of 

Better Regulation: 

“But I honestly don’t see much value of that [the initial appraisals of Commission impact 

assessments –TvG]. I mean at least the ones I’ve checked, they were pretty much 

confirming everything that we’ve done. So they were not doing original research. So 

it’s basically like a sanity check.”252  

“My personal opinion is that I wonder if it isn’t better for them [the EPRS –TvG] to 

focus on making their own impact assessment than writing critical notes on our impact 

                                                 
247 Interview 10, p. 14. Translation by TvG. 
248 Interinstitutional Agreement between the European Parliament, the Council of the European Union and the 

European Commission on Better law-Making of 13 April 2016, OJ L 123, 12.5.2016, p. 1–14. 
249 Interview 3, p. 13. 
250 Interview 10, p. 14. Translation by TvG. 
251 The number of EPRS own impact assessments is substantially lower than the number of Commission impact 

assessment they have made an initial appraisal of. For example, according to the Activity Report of the EPRS, 

they have done since July 2012 “180 initial appraisals, five detailed appraisals, five complementary or substitute 

impact  assessments,  and  impact  assessments  on  eight  sets  of  Parliament amendments,  covering  a  total  of  

42 amendments” (EPRS Activity Report 2018). 
252 Interview 4, p. 13. 
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assessments because it takes up a lot of time and […] it seems logical to me that they 

focus their resources on their [Parliament’s –TvG] amendments.”253 

6.3.2 The three minimum requirements 

An important part of doing these interviews was to see if the issues I have identified in the 

literature are the same issues that officers recognize, maybe also experience, or feel that they 

have been adequately addressed already.254 In all interviews, I told the interviewees that I 

derived those three requirements for a good legislative cycle from the literature, and asked them 

if they still see them as an issue or not. 

Availability 

Availability can be divided into a number of things. I have made the choice to divide availability 

into three categories: availability of evaluations, availability of impact assessments and 

availability of data. 

Availability of evaluations 

Availability of an evaluation as input for an impact assessment as an issue has diminished, with 

the Evaluate First principle ensuring that if there will be an impact assessment, an evaluation 

has to be conducted. That does not mean that there can be no issues there as well. A number of 

issues that have been discussed: 

 Timing issues: What do you do when an evaluation is conducted, for example because it 

was in the annual Commission Work Programme (hereafter, CWP), but the follow-up action 

of devising a revision of the legislation takes some time to materialize?  

 

‘Because of the review clause in legislation you have done an EV but that was, say, in 

2011. Now you want to change the legislation. What do you do? Do you just use the old 

evaluation? Do you supplement the data? Do you do a new evaluation?’255   

 

 Choices: With the Evaluate First principle now in place, you need to have an evaluation 

when you present an impact assessment. But it does not necessarily has to be a completely 

new evaluation. As an example there is a big evaluation of the VAT directive from 2011 

which is used, even now in 2016-2018, as the underlying evaluation of certain tax 

proposals.256 Although technically the impact assessments comply with the Evaluate First 

principle, it begs the question whether the evaluation from 2012 actually contains qualitative 

information that can be used to substantiate the current-time impact assessments.257  

                                                 
253 Interview 10, p. 15. Translation by TvG. 
254 For example, by the BRA in 2015 or the revision of them in 2017.  
255 Interview 9, p. 1. 
256 See for example SWD(2017)0325, SWD(2018)0007 and especially SWD(2018)0009 which relies heavily on 

data from the 2011 evaluation. 
257 To be fair, the evaluation from 2011 is not the only evaluation or study the impact assessments rely on, but it 

is a rather visible evaluation in terms of use. Ideally, the RSB should be the one looking into this issue to see if 

the evaluation used to substantiate the impact assessment is recent enough or that the data is recent enough. 

However, this could be difficult because it’s possible that you need to be an expert in a certain field to know 

more certain that data is “fresh” enough.   
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“And the question arises what shall we do with the EV and the Evaluate First-principle? 

Shall we do an EV like you see, meaning an EV trying to gather, maybe not from our 

legislative acquis but there is things happening in the outside world. Nothing exists in 

vacuum so maybe we should try to do a mini-EV, try to pull the information from out 

there. Which is my preference and my suggested line of doing it. Or shall we base 

ourselves on administrative requirements that you should have an EV although that is 

not useful? And unfortunately sometimes it happens like that”258 

 General versus specific evaluations: Along with the previous point, another issue could be 

that there has been an evaluation, but if that is a broad and general evaluation it might be 

the case that it misses some of the specifics that you are looking for when looking into 

possible changes. It might be necessary to conduct a deeper, more focused evaluation or 

study to get the necessary results for amending legislation.  

‘But this will also have a consequence for impact assessments as the use of evaluations 

in impact assessments depends on how deep the evaluation went. If it just scratches the 

surface you might need to do extra research or evaluation to make sure that you cover 

the problem that you want to tackle in the impact assessment’.259 

Availability of impact assessments 

Although the link from evaluation to impact assessment is more often discussed, and also 

receives greater scrutiny because of the Evaluate First principle, the link from impact 

assessment to evaluation also poses a number of issues: 

 Timing: The link between the impact assessment and evaluation can easily break, as it might 

take years before legislation that has an impact assessment accompanying its original 

proposal will be evaluated.  

“I think the longer ago the EV is, the longer the time is between the EV and the IA we 

advising people that they look and say ‘are your findings still correct or do you have to 

look up and check against some things” […] And I think in the respect to see ‘where do 

the problems lie’ of course I cannot just take over the EV results as such if they are two 

years old and things have passed on.”260 

‘And there can be lag, a time lag between the evaluation and impact assessment [which 

increases the length of a legislative cycle -TvG]’.261 

 

 Older legislation: A lot of pre-2003 legislation is still in place but has not received an impact 

assessment.262 Therefore it becomes more difficult for a new evaluation to measure anything 

                                                 
258 Interview 4, p. 3. 
259 Interview 6, p. 1. Unfortunately, I have no way of knowing how often this occurs.  
260 Interview 5, p. 6. 
261 Interview 9, p. 3. Translation by TvG. 
262 One could also argue about whether the impact assessments in the first couple of years are of any good 

quality, considering that everything was rather new and done on a trial-by-error basis. Some interviewees pointed 

out that the first major step towards qualitatively good impact assessments was taken with the Guidelines from 

2009.  
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in terms of the legislation being effective or efficient, as there has been no baseline 

constructed as the impact assessment exercise is not available. This creates a problem for 

evaluations, as you might have to reconstruct certain aspects of the intervention in order to 

determine what the envisioned objectives were, and if they have been reached compared to 

the situation before. 

“Well, now, IA is also a newer thing, so you still have legislation in force today which 

does not have an IA. […] So that has up till now, one of the weaknesses or one of the 

things we have struggled a bit with, for many of these pieces of legislation there has not 

been an IA.”263 

“What is interesting to see is if you do EVs of legislation which are very old, which do 

not have any IA nor a good description of the recitals, objectives and so on. Where you 

then have to do a best guess.”264 

‘There is also an issue in terms of linking when you want to update or evaluate older 

legislation that has not received an impact assessment. You sometimes have to 

reconstruct the intervention logic to see how the impacts of the legislation were expected 

to unfold and what to measure to get any idea of how the legislation operated’.265  

Availability of data 

All officers remark on the issue of availability of data. This (un-)availability can come in many 

shapes and forms, depending on type, source and goal, but it is undoubtedly a major issue for 

the people involved with Better Regulation: 

“I would say the first one on availability of data and information, yes, that is definitely 

one issue which we see, and you see it, well…”266 

“Lack of data is a major problem. There are all sorts of reasons for that. Gathering data 

can also be a very expensive exercise, either for the Commission services itself, or for 

member states, national authorities, stakeholders, etc. So there can be all kinds of reason 

why there is no data available”267 

‘Data is an issue and always present. It is a bit of a vicious circle for if you have no data 

when you need to do an IA, it might be more difficult to justify the intervention and you 

might end up with a proposal also not covering this’.268 

Most of the issues discussed in terms of a lack of data focused on getting data for evaluations 

“The biggest issue for me is to make sure that we are getting the best data to feed into 

the evaluation. So that means we get the Terms of Reference for the process right. That 

we make sure that we get that we pose the right questions. That we get the best data 

                                                 
263 Interview 1, p. 3-4. 
264 Interview 5, p. 3. 
265 Interview 9, p. 1-2. 
266 Interview 5, p. 3. 
267 Interview 6, p. 1. 
268 Interview 9, p. 2. 
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available so that our evaluation has the best possible foundation. That means that there 

cannot be holes, because it can be that there is data you cannot get, or is very difficult 

to get or we say ‘ok, create the data’ but there is always the possibility that this is not 

totally correct.”269 

“Because we, and this comes from learning from the RSB, is that in the scrutiny of 

evaluations we’ve learned that one of the major issues of evaluations the availability of 

data is.”270 

This issue, as described above, can happen due to various reasons as there are a lot of players 

involved in the data-gathering process. Yet, there was one issue that was perceived to be a major 

hassle: the monitoring & reporting clauses: 

“We wish to have more data from Member States, and that’s one of the reasons why 

evaluations are not always as successful as they could be. Because we have provisions 

on monitoring and reporting in the legislation. Which are not followed up or the Member 

States are simply reluctant to send the data or the provisions in the legislation also are 

not necessary always very useful to do that. But to have really a good system of 

evaluation you would of course in the first place need to have a good reporting and 

monitoring in place. And I think that actually to my mind that’s a major weakness in the 

current system. We simply haven’t managed to convince MS that this is necessary and 

they have to cooperate. And that’s also, that improves and it influences the quality of 

the EU legislation as such and what they get at the table in the end as a proposal. I think 

we are not successfully in that, and we should invest in more in actual data information, 

collection and the feedback from the current legislation implementation so.”271 

“The main challenge in monitoring implementation is to avoid excessive burden with 

reporting obligations. This burden should be as reasonable as possible.”272 

‘The monitoring & evaluation section of impact assessments is an issue for getting good 

data. Although the section itself has been in the impact assessments for over a decade, 

they usually aren’t the strongest element or useful at the stage of implementation. This 

is because of the lack of concrete prescriptions of what data has to be gathered how and 

when and by whom. Poor implementation or lack of reporting by Member States or 

other entities is also an issue related to data availability’.273 

A number of the Fitness Checks on monitoring & reporting obligations in the fields of 

environment, energy and financial regulations are or have been undertaken to tackle this issue. 

But all interviewees agreed this is a major point of contention. There are several reasons why 

this is a hassle, from implementation delays to unwillingness to report (on sensitive issues) to 

different/wrong formats for reporting and other more technical issues.  

                                                 
269 Interview 1, p. 11. 
270 Interview 10, p. 11-12. Translation by TvG. 
271 Interview 3, p. 9. 
272 Interview 8, p. 2. 
273 Interview 9, p. 2. 
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Compatibility 

Compatibility relates to the way that the two instruments of evaluations and impact assessments 

are linked in the sense of being able to easily feedback the information from one 

phase/instrument to the next. 

Compatibility between the two was an issue that was a bit less on the radar of the interviewees. 

Some hindrances were mentioned. Using an older impact assessment [from 2003-2004 –TvG] 

for evaluative reasons which might not have been done following the latest standards and 

criteria thereby causing some discrepancy between the two instruments. 

“Compatibility I think, yeah, depending on what was the impact assessment done at the 

time and also there you have the same issue like with the data, because the impact 

assessments from ten years ago just looked at a very limited amount of information so 

with this it is quite difficult to use it and I think the better they are linked, the more 

useful are the impact assessments. So it may well be that the impact assessment and the 

evaluation, you cannot use the information which is there.”274 

Another issue is not getting the right information you need for the impact assessment when 

doing the evaluation. 

‘And evaluation criteria might not necessarily fit into impact assessments. The replies 

from the evaluation do not 100% fit with what you have in an impact assessment. Some 

information you get in the evaluation you put in the evaluation SWD but it might not be 

useful for the next phase.’275 

Overall the interviewees considered these issues more or less diminished or solved because of 

more stringent formats in the Guidelines and overall a better balancing between what you 

research in an evaluation and impact assessment. 

“But on the other hand it’s, I think it is more theoretical than that is something that is 

really a problem in the daily work. So, I don’t see any discrepancies there.”276 

“And on the compatibility, I think now, well first of all, all evaluations look the same277, 

also the impact assessments, they are more or less standardized, so this makes it easier. 

And the, I think there were, when they were the BRG were drafted they tried to iron out 

as many as possible of the inconsistencies between the two of them. So I think that’s 

more or less addressed, but availability is still, remains and I think it will remain.”278 

“But for me, I don’t see a big incompatibility. Provided we have an EV that is targeting 

a particular revision”279 

                                                 
274 Interview 5, p. 4. 
275 Interview 11, p. 2. 
276 Interview 1, p. 7. 
277 In terms of the format they have to use as dictated by the Better Regulation Guidelines/Toolbox. 
278 Interview 2, p. 10. 
279 Interview 4, p. 3. 
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The biggest issue for compatibility would be more in the area of evaluations not being available 

on time and are thus more or less data-oriented issues already discussed in the previous sections. 

Systematicality 

Systematicality relates to the efforts undertaken to systematically conduct evaluations and 

impact assessments and to generate learning possibilities.  

Systematicality of the Better Regulation Agenda 

For some interviewees, systematicality can be seen to improve because of either the increase in 

review clauses or the Evaluate First principle leading to more evaluations and subsequent use 

of those evaluations in impact assessments: 

“We have now the Evaluate First principle which introduces to certain 

systematicness.”280 

“Yes, systematicness, I think you’ve got the Evaluate First principle to tackle that”281 

Nevertheless, it also takes quite some time to finish one full legislative cycle282 that could be 

examined, so it might take some time to do some meta-evaluation of various cycles to 

systematically learn from this experience and systematically compare certain aspects: 

“But from our point of view we never came so far. I mean, it would also require a bit 

different resources and more kind of an analytical post being embedded here so this we 

didn’t do so far at least. It may come later. Maybe it will also come, when we will have 

bit more of evidence with the current impact assessments in a way. I mean in the end as 

you say the impact assessment started in 2003.  More serious work maybe from 2006-

2007, and then of course you have to have a certain amount of evidence before you can 

start systematically to look into things.”283_ 

Another issue could be that sometimes employees of the Commission will move from one 

unit/DG to the next, thereby hampering the continuous following of certain legislative cycles, 

although this could really depend on which unit/DG you’re looking at.284  

Systematicality of learning possibilities  

In order to increase the possibility of any systematic learning to take place (and thereby increase 

the systematicality), most Better Regulation units ensure that the same employees will be 

following the same policy/legislation every time, both in terms of being involved in the 

evaluation and impact assessment285, as well as subsequent cycles.286 This creates various 

opportunities for learning and continuity, especially so because some units ensure there are two 

                                                 
280 Interview 5, p. 4. 
281 Interview 10, p. 12. 
282 According to interview 8 it takes about five years to complete one cycle, p. 1. 
283 Interview 3, p. 6. 
284 For example, in interview 3 it was indicated that half of the BR-unit was changed last year, while in interview 

4 it was indicated there was a very stable BR-unit with some people being around 8 years or more. 
285 Interview 1, p. 2. 
286 Interview 3, p. 2. 



82 

 

people involved in every file.287 Furthermore, within the Better Regulation units themselves 

there is a lot of learning taking place, as the units all seem to strive to at least systematize their 

working procedures and pool their experiences into a collective idea about the Better Regulation 

process in order to get everyone on the same level: 

“We try to put whatever we learn from our own experience into it [Guidance documents 

–TvG] and transfer it later to the new colleagues that might join.”288 

“Well, we have a, at least in our unit, we have quite a strong teamwork and a lot of links 

and a lot of things that we share, knowledge that we share. For example, just to give you 

an example we are just now in the process of having internal workshops, just for our 

unit. Just to be sure that we are following the same methodological advice. And to other 

units in this DG.”289 

‘In addition, we provide support to policy units for the EV and IA. This is a good 

accumulation of knowledge. We try to identify good practices internally in the unit’.290 

Nevertheless, some interviewees indicate that for various reasons the learning experience in 

their specific DG is lagging behind.291  

‘Furthermore, [the DG] has limited evaluation experience. This is, among others, the 

consequence of being a relatively new DG, carved out of a bigger structure under the 

previous Commission.’292 

‘There was really no institutional memory in [the DG] when [interviewee] arrived.’293 

Another difference is that while the Better Regulation might be consciously working on learning 

experiences and improving their institutional memory, this is not always the case if one looks 

at the DG as a whole: 

“So I think there is still not enough sharing of information and the knowhow and 

knowledge, that kind of collective knowledge of the DG.”294 

Nevertheless, on various levels there is contact between BR-units in separate DGs, both through 

meetings in certain networks, as well during the phases in the evaluation and impact assessment 

process where you consult with other DGs during the Inter-service Consultation phase.295 

On the level of the Commission as a whole there are also possibilities for learning but this is 

still a bit more in the starting phase, as 2015 marked the first point in time where every DG has 

                                                 
287 Interview 6, p. 1-2. 
288 Interview 2, p. 3. 
289 Interview 3, p. 6. 
290 Interview 8, p. 3-4. 
291 In interview 9 and 11 the interviewees indicated that there was not much institutional memory in their BR-

units because of various reasons.  
292 Interview 9, p. 1. 
293 Interview 11, p. 1. 
294 Interview 4, p. 7. 
295 (European Commission, 2017b, pp. 41-43). 
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to work according to the same rules and procedures, so learning effects from these new 

experiences are not that far developed yet.296 Nevertheless, there is already cooperation between 

different DGs on exchanging experiences and best practices through trainings and networks for 

evaluation and impact assessment officers that allows for more knowledge sharing.297 Some 

interviewees already see a learning effect occurring because of the constant changes being made 

to the legislative policy in total: 

“So if you look at what was there [at the start of the first endeavours into Better 

Regulation in the beginning of the new millennium –TvG], then and now, then you 

already see what kind of learning has taken place”298  

“To increase this overall view of what the Better Regulation Agenda as a general 

legislative policy have brought, the Commission is undertaking their Stocktaking 

exercise in order to learn more about the workings of the Better Regulation agenda in 

practice.”299 

It could always be questioned if there really was a learning (and especially a double-loop 

learning) effect or it was only small incremental steps in updating the policies to better fit in 

with the work being done. A practice-based versus principle-based update.  

6.3.3. Other issues 

In this section I will relate some of the other issues that have been discussed during the 

interviews.  

Legal implications 

During the first Chapter I discussed some of the issues of the legal side of the Better Regulation 

agenda, especially related to the process-oriented review of the Court of Justice of the European 

Union. This was addressed in the interviews but most respondents never experienced that their 

products were used in a Court case, or stated that any legal implications following from Court 

procedures would be handled by the policy units so it was not known to them.300 Nevertheless, 

they all indicated that the subsidiarity and proportionality test are taken very seriously and they 

constant strive to improve the impact assessment in that aspect: 

“Especially in the [policy –TvG] area where it is very delicate, all this, and it mashes all 

kinds of sovereignty issues, so they, yeah, the clear implication I see for me on the legal 

side is here. On the more long-term I don’t know. I can’t anticipate that. But we are 

more sensitive now, now that we keep receiving for example some yellow cards.”301  

                                                 
296 Interview 5, p. 2. 
297 Interview 8, p. 4. 
298 Interview 10, p. 10. 
299 Interview 5, p. 3. 
300 Interviewees 1,2,4,5,6 & 10. 
301 Interview 2, p. 10. The ‘yellow card procedure’ is when national parliaments representing one-third of the 

votes have expressed dissatisfaction with the subsidiarity check in a proposal of the Commission and have 

responded to this in time, the Commission will have to review the proposal again and give a reasoned opinion 

why they would still submit the proposal to the co-legislators (if they do so, as they can also amend or withdraw 

it). This procedure is enshrined in art. 7(), 2nd protocol to the Treaty on European Union, to the Treaty on the 
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“I mean, in particular subsidiarity and related to their added EU value, it is a quite 

difficult part of any impact assessment. It is also the concept which has developed 

throughout the years. In the Treaties itself.  (10) And while usually we can very well 

assess effectiveness and efficiency, when it comes really to subsidiarity and added EU-

value we have much more weaknesses I would say.”302 

-There is an effort to dig quite into this and there is the awareness of its [subsidiarity –

TvG] importance.303 

IT-related issues 

During the research I encountered a myriad of IT-related issues, both within documents as on 

websites of the European Union. Asked about those issues, although most of the time the 

interviewees are able to retrieve documents, they indicate that not everything works flawlessly 

and they are sometimes getting by the same way I did: using Google web searches.304 

Furthermore, this also relates to knowledge and data management issues that can be improved 

upon to ensure an easier transfer and pooling of knowledge: 

“This is a bit I think, there the whole archiving, how do we keep data, what data is 

important, and so on that plays a role. And I think this is another big area in which the 

Commission is working at the moment. Data and knowledge management. “305  

Mapping the Acquis 

During interview 2 the interviewee indicated that the BR-unit had undertaken an exercise to 

precisely map which legislation could be considered the acquis of the DG. It turned out that this 

was not an easy exercise.  

“But I just can tell you that it is extremely tricky to actually map your acquis. And then 

the even trickier bit is to report on the amount of acquis that you have evaluated because 

again, if you take this [..] directive which covers many areas. Do you consider now every 

single amendment to the directive that you’re going to make, that you know it, or has a 

corresponding EV in a big one or not. Is it one piece of legislation or should we consider 

all those little amendments? And they are not little. That’s the point. They may look 

little but they actually change a lot. They’re a separate piece of legislation or should we 

still, you know, see them under the big [..] directive?”306 

But once completed it could be beneficial to keep track of the legislation, also in terms of what 

legislation could be evaluated next. Some DGs have a rolling checklist for this, or use more of 

a general number: 

                                                 
Functioning of the European Union and to the Treaty establishing the European Atomic Energy Community (OJ 

C 115, 9.5.2008, p.208). See for more information (Fabbrini & Granat, 2013). 
302 Interview 3, p. 10. 
303 Interview 8, p. 4. 
304 Interviewees 2 and 3 indicated they both used Google in the same way that I did, and some other interviewees 

indicated similar strategies as well. 
305 Interview 5, p. 4. See for more information on the Commission’s Data, information and knowledge and 

management C(2016)6626. 
306 Interview 4, p. 8. 
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“But then we have the rule of thumb that all legislation should be evaluated with a 

regular interval and that will say at least every five to six years.”307 

“I think policy officers, even at the level of policy, they are more observant that they 

would actually need to look into their legislation which is there sitting for 10- 15 years. 

I think there is more awareness on that”308 

6.4. Conclusion 

This chapter sought to do interviews to get a clearer picture of how the legislative policy, and 

especially the linking of ex-ante and ex-post evaluative information takes place in the daily life 

of the employees of the European Commission who are working on/with these instruments.  

6.4.1 On the Better Regulation legislative policy in general 

Although the interviewees understand what I meant when asking them about linking the two 

phases, it seems that this process, which to my mind is very distinctly divided in two phases, is 

for them already one continuous and cyclical process whereby the evaluation is not the end-

point of a linear track but the beginning of the next cycle. This assumingly means in practice 

that the necessity of linking the two phases is already enshrined in the working practices of the 

Better Regulation units. As all interviewees work in Better Regulation units, they are logically 

very supportive of the ideas of the Better Regulation policy, and naturally see it as the ‘right’ 

way to produce policy and legislation. However, the codification and making mandatory certain 

practice such as consulting stakeholders on every document produced can stifle creativity and 

looking for interesting solutions according to some interviews. Furthermore, with the recent 

emphasis on an increase in stakeholder consultation on nearly every phase in the legislative 

cycle, the procedural aspects of Better Regulation are becoming burdensome and are probably 

not always effective and efficient. This raises the question whether this constant consultation 

can continue. If this trend of consultation fatigue continues, it could lead to a decrease in the 

quality of data that is being generated by stakeholders, thereby having an effect on the 

legislation that is being produced. And, especially with consultation, if this becomes more a 

box-ticking exercise than a fruitful endeavour to examine the ideas and reasons why 

stakeholders perceive EU legislation to (not) work, it might hamper the possibility to learn from 

this experience.309  

From the perspective of the cycle, the decision to uphold the Evaluate First principle seems 

logical. It would mean that there would always be input for the ex-ante phase and it would 

deliver an evidence-based report on the status of legislation, and the possible issues occurring 

in practice. However, it also raises the question if everything can and need to be evaluated 

before changes can be made. Once again, evaluating every legislative act in full (with the five 

criteria and a good methodology) is costly. Furthermore, it runs the risk of turning into a box-

                                                 
307 Interview 1, p. 3. 
308 Interview 3, p. 3. 
309 I assume that double-loop learning (going beyond the instrumental, case-by-case learning) will need a more 

conscious element and more focus on the actual activity of learning in order to create a lasting impression. If 

certain activities are more and more becoming routine, standard procedures, this will certainly hamper the 

learning effect in my mind.  
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ticking exercise itself if everything needs to have an evaluation before it can proceed.310 And it 

requires still more alignment of planning within both the Commission and the EU itself to 

ensure there is the time to do an evaluation and then move to an impact assessment to amend 

legislation.  

Another issue that remains is the phenomenon of back-to-back evaluations/impact assessments. 

This saves both time and resources, and allows for more concentrated consultation practices. 

However, this also raises the question if this is not diluting the core concept of the cycle in 

which subsequent and distinct phases follow each other. Regular procedures first do an 

evaluation, and then decide on the new course of action when the impact assessment phase 

starts. Therefore, the evaluation is normally a separate procedure and rightfully so, to prevent 

any results from the evaluation being already being interpreted in light of the upcoming 

evaluation. More attention could and should be paid on how to ensure the quality and objectivity 

of an evaluation that is done back-to-back with the impact assessment.  

6.4.2 On the three minimum requirements  

The main issue identified by all interviewees was the availability of (proper) data. There are a 

number of reasons for data not being available. Monitoring & Reporting arrangements in both 

the impact assessments and in the legislation itself have not gotten the most emphasis during 

the legislative process.  Member States do not always implement the arrangement (for numerous 

reasons such as no implementation, costly monitoring systems, etc.), do not always report or 

are reporting in convoluted ways that do not match with other Member States. This in turn 

makes it harder for the Commission to accurately evaluate the effects of legislation and devise 

further strategies. Furthermore, without the necessary data available the double-loop learning 

process is also hampered as it becomes more difficult to correctly assess the ex-ante and ex-

post phases and the effects the legislation (and the instruments used both phases).  

The interviewees indicated that the new Guidelines and Toolbox strived to solve 

incompatibility issues by aligning the five criteria in both impact assessments and evaluations. 

Although the five311 have been made mandatory for evaluations, they are not for impact 

assessments. However, they can be traced to various parts of the impact assessment if they are 

not explicitly addressed. The first three are explicitly there in the weighing of the policy options, 

while for example EU added value is more implicitly interwoven with the discussion on the 

subsidiarity and proportionality. 

Although there are efforts to systematically learn from the experiences with evaluations 

and impact assessments, there is still more concerted effort needed to create an institutional 

memory that permeates the whole of the Commission, not just the Better Regulation units. 

Although the SG and the BR-units in the DGs are all thinking about creating and maintaining 

an institutional memory, this has not yet spread to the policy units, thereby missing a vital 

component of the Commission’s work. Therefore, more time and effort will need to be spend, 

especially as getting more units involved in this process, especially those working on a daily 

                                                 
310 For the moment, assuming there will not suddenly be a large number of procedures with an exemption to the 

Evaluate First principle. 
311 Effectiveness, efficiency, coherence, relevance, EU added value 
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basis with certain issues arising from legislation, could benefit the learning capabilities of the 

organisation.  

  

6.4.3 On other aspects of the legislative cycle 

The interviews were meant to check whether a number of issues identified in the literature, 

dataset and case studies were still applicable in the daily practice of the Commission and its 

employees. Although the basic questions about the three minimum requirements have been 

answered, the interview also raises bigger questions about the Better Regulation agenda and 

legislative policy in general. On the one hand it shows from previous years that a 

proceduralisation of the work on legislative policy is necessary to ensure that there is some 

consistency in the work of DGs. However, already it has shown that this codification of various 

practices may have some unintended consequences. Already the 2017 revisions have introduced 

the half-way figure of back-to-back evaluations-impact assessments which shortens the 

legislative cycle but is also a less optimal way in terms of methodological rigour. This, along 

with the issue of consultation fatigue seem to be two issues where there has to be a balancing 

act between time/resources on one hand and procedures and consistency on the other hand. It 

really raises the question whether the current Better Regulation agenda, and the rules and 

procedures as laid down in the Guidelines and Toolbox, are fit for purpose or are becoming a 

massive burden on the resources of the Commission. In that aspect it is interesting that the 

Commission is undertaking a stocktaking exercise at the moment. One could argue that this 

should have been a full-fledged evaluation according to the rules of the Guidelines/Toolbox. 

Nothing demonstrated the viability of a new procedure for such an instrument better than if 

you’re able to analyse the functioning of said instrument with the same procedure. Furthermore, 

if one regards the stocktaking exchange as a form of meta-evaluation, it is necessary to apply 

stringent standards in order to be sure that you accurately measure and aggregate the 

information.  

A counter-argument is that the new Better Regulation agenda has only been in play since May 

2015, and 3+ years is a bit short in terms of evaluation time necessary to ensure that you measure 

the effects of regulations and not just some start-up issues. Especially as the rules have been 

revised again in 2017, perhaps more time is needed. It could be said that doing a quick review 

before new policy have had proper time to be implemented might also be beneficial, as it is 

possible to detect some early warnings on non-functioning aspects and already adapt the policy 

a bit. However, after a couple of years it warrants a hard look at the question of the Better 

Regulation agenda is fulfilling all the five criteria that are in the regular legislative evaluations 

and demonstrate how the Better Regulation Agenda achieves those five. Although it might be 

difficult to examine the effectiveness and efficiency of the Better Regulation policies, it could 

be worthwhile to be able to show that the legislative policy really is making a difference.  
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Chapter 7: Conclusion 

7.1 Introduction 

In this last chapter of this research I will return to my central research question: To what extent 

is it possible to 'close' the legislative cycle as envisioned by the European Commission’s policy 

documents by linking together ex-post legislative evaluations and ex-ante impact assessment 

and what kind of issues might hinder this linking when researching the closing of the cycle in 

the EU’s legislative practice when altering regulations and directives. This question is 

supported by two subquestions: 

1. What is known about the reasons for linking ex-ante and ex-post instruments and 

thereby closing the legislative cycle in the academic literature, and are these 

insights reflected in the Commission's policy documents? 

2. What issues can be encountered when closing the legislative cycle? 

In order to answer and address these two subquestions and the main research question, I will 

first discuss the findings of the research based on the chapters in this book, along with some 

reflections on these results (§ 7.2). Afterwards I will discuss some of the possible implications 

that the results have for the legislative policy of the Commission and the EU’s legislative cycle 

in general (§ 7.3). In this respect, I will briefly reflect on the (recently published) stocktaking 

exercise the Commission has done in order to compare the results of my research with theirs (§ 

7.4). Finally, I will discuss some of the limitations of this research as well as avenues for future 

research endeavours on the topic (§ 7.5). The Chapter concludes with some final remarks on 

this research (§ 7.6). 

7.2 Research findings 

Below are the research findings, ordered per chapter of this book. 

7.2.1 Start of the research 

This research started out with the assertion that in the recent policy documents of the 

Commission more emphasis is placed on the idea of closing the legislative cycle by linking the 

ex-ante and ex-post phase more closely together. This closure is warranted because of the 

uneven focus the impact assessments in the ex-ante phase received compared to the legislative 

evaluations in the ex-post phase in the almost two decades of Commission legislative policy 

(European Commission, 2017a, 2017b, 2017c). The reasons for the desire to close the link can 

be found in the ideas of (policy) learning, preventing repeated mistakes, and improving the 

quality of legislation by making sure legislation is effective and efficient. But from the literature 

that is available on this idea of linking and closing the cycle, it appears that there are many 

issues that could prevent this link from fully functioning, such as a lack of evaluations, timing 

issues, compatibility issues and more (Bozzini & Hunt, 2015; Mergaert & Minto, 2015; 

Smismans, 2015). The goal of this dissertation then is to assess what are the reasons for still 

trying to close the legislative cycle by linking the ex-ante and ex-post phase, to what extent this 

legislative cycle is closed in reality, and what hindrances there might be to closing the cycle.  
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7.2.2 Literature review 

In order to formulate an answer to the first sub-question (what is known about the reasons for 

linking ex-ante and ex-post instruments and thereby closing the legislative cycle in the academic 

literature and are these insights reflected in the Commission's policy documents) I conducted a 

search in the literature of three interrelated bodies of knowledge outside of the legal domain 

that might contain information on the methodology of linking (Chapter 2). These three bodies 

are evidence-based policymaking, policy learning and evaluation use. The three domains are 

connected, as evidence-based policymaking and policy learning depend on evaluation use while 

policy learning in itself is also a requirement for evidence-based policymaking. By examining 

the literature, I discovered three fundamental requirements for a well-functioning link between 

the ex-ante and ex-post phase: availability, compatibility and systematicality.  

Availability is the most fundamental requirement. Without evaluations, and without 

proper data to do the evaluations, it becomes difficult to link the two instruments together and 

to provide valuable information to the subsequent phase in the legislative process. This result 

is not surprising, as it makes common sense when one thinks about this. However, from the 

research it becomes clear that even such a basic requirement generates numerous problems in 

the context of the EU’s legislative cycle.  

Compatibility relates to the idea that in order to use available information or evaluations, 

the data from evaluations has to be compatible with the preparation of new or amended 

legislation in a subsequent phase. If an evaluation answers completely different questions than 

those that generate necessary information for impact assessments, the compatibility between 

the two phases is low and policy learning becomes unlikely. My research shows that this is 

frequently the case.  

The third requirement is systematicality. When one evaluates a piece of legislation, it 

can be used to amend and improve the current legislation by learning about this specific case. 

However, to improve the legislative process as such and move beyond the individual case 

towards more conceptual learning, it is necessary to do these kinds of exercises such as impact 

assessment and legislative evaluations every time in a continuous process and also look back 

on the process, not just on the results. Therefore, systematicality is a long-term goal. In the 

literature, it is indicated that this conceptual learning – beyond the individual legislative act - 

needs to be a conscious effort. This type of learning will not occur as a by-product of the 

learning curve in a single case. There has to be a systematic and continuous effort to pool and 

synthesize the results of individual learning trajectories in order to really stimulate this learning 

effort throughout the whole organization. This also means that there has to be a structure 

embedded in the organization to do so, as well as the resources to be able to devote time to this 

conscious effort. 

 

7.2.3 Policy documents 

The next phase of the research was to use this trichotomy of availability, compatibility and 

systematicality to examine whether and where these requirements can be observed in practice. 

First, the policy documents of the Commission were examined (Chapter 3) in order to assess to 

what extent the requirements are already included in the existing policies.  

The policy documents from 2000-2017 show an incremental increase in a coherent and 

comprehensive legislative policy in which the adoption of the Better Regulation Agenda in 2015 
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is, so far, the highlight of the idea of a connected and closed cycle. In terms of the three 

requirements, the biggest step forward was made by aligning the instruments more clearly with 

one another, ensuring compatibility by using the same five evaluation criteria (effectiveness, 

efficiency, coherence, relevance and EU added value) both in ex-ante impact assessments and 

ex-post evaluations. This should ensure that information generated by one instrument is usable 

by the instrument in the subsequent phase.312 The requirement of availability has always 

featured in the policy documents one way or another, yet it has been strengthened since 2015 

due to the Evaluate First principle. This will ensure, practical issues notwithstanding, that an 

evaluation is mandatory before legislation is altered.  

Systematicality is still lagging behind in the policy documents. Although there is a lot 

of information on sharing best practices, there is no emphasis on learning beyond the individual 

case, nor is there attention paid to the practical aspect of actually implementing this systematic 

process within the structure of the Commission. This is clearly visible in the fact that there is 

little attention for meta-evaluative exercises, whereby for example all the impact assessments 

of legislation over a certain period are checked to assess the accuracy of their predictions when 

compared with the result of the legislative evaluations. These kinds of exercises would 

strengthen the overall effect of the legislative policy (precisely because they concern an 

aggregate instead of a singular case) but are unfortunately still missing in the policy documents 

and thus in the Commission’s practices.313 Although a better link between the two phases in 

itself would improve upon these kind of meta-evaluative exercises, they go beyond the usual 

linking of an ex-post legislative evaluation providing input for a subsequent impact assessment, 

and thus also need other mechanisms and methodologies to provide tangible results. 

 

7.2.4 Dataset of legislative cycles 

In order to assess the extent to which the legislative cycle is closed in practice, a dataset of all 

available impact assessments, legislation and legislative evaluations was constructed (Chapter 

4). The fact that there is no such dataset publicly available314 already indicates that the 

systematicality of linking the impact assessments and legislative evaluations can be a problem. 

Furthermore, the exercise of constructing this dataset in the first place revealed many practical 

issues: documents were missing, documents were published without a date, underlying 

information was not available and other issues315 presented a serious problem for the 

requirements of availability and systematicality.  

The results show that, although things are improving, availability has been a major 

problem for the legislative cycle. Especially evaluations have not received as much attention as 

impact assessments and are thus underrepresented in the dataset, therefore making a link 

between the ex-post side and the subsequent ex-ante phase more difficult. This is of course due 

                                                 
312 This is unfortunately something I did not test in the dataset, I’ve only taken a procedural look. 
313 The reason why this is not happening is not completely clear. An educated guess is that this is the result of 

many factors, such as time, resources, lack of personnel available for this, as well as perhaps a lack of interest in 

this subject, institutional reasons. Further research would be needed to discover the precise reasons. 
314 Nor is it internally, according to the interviews. 
315 These other issues are all documented in Annex J.3. I have also sent 40+ emails to Commission services (for 

retrieving missing documents) or EUR-LEX (for sending corrections related to the information on EUR-LEX 

such as missing documents, incorrect links, missing information as well as requesting more information on the 

way that EUR-LEX hosts Commission documents). 
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to an emphasis in the legislative policy on the ex-ante phase and will perhaps be remedied when 

the changes started in 2015 will have been in effect for a longer period of time. Systematicality 

is also lacking, as there are not many legislative trajectories yet in which there has been an 

impact assessment and evaluation in every legislative cycle. This means that both the lack of 

evaluations and impact assessments prevented systematic learning, as well as a lack of meta-

evaluations that could stimulate said learning. This lack of evaluations and impact assessments 

could be further improved by the Evaluate First principle and evaluation clauses in legislation. 

In a sense one could say that this linking has been improving steadily over the last five years. 

When one looks at Sheet 2 of the dataset, starting at row 377, I indicated if there is an evaluation 

present in the impact assessment in column R. 138 of the 159 impact assessments since 2015 

contain either an ex-post legislative evaluation or something akin to an evaluation. Only 21 

impact assessments either do not contain an evaluation at all, or only some studies.316  Of course, 

this is only a very procedural look (is an evaluation available or not), it says nothing about the 

content and the compatibility. But on the first look it seems as if at least the availability is 

improving.  

 

7.2.5 Case studies 

Because the dataset is a quantitative assessment of the requirements in the legislative cycle, 

case studies were done to take a qualitative look at the link between the two phases (chapter 5). 

Once again there were many practical problems encountered during the research that all 

contribute to not achieving availability for an external researcher. Reports are missing, links are 

broken and information is hard to come by or scattered around various sources. Next to those 

practical issues, all the case studies showed one or more issues related to the three requirements. 

Especially the issues of availability were clearly visible, ranging from no evaluations done to 

evaluations arriving too late in the legislative process to serve as input for impact assessments. 

This means that there are also issues with systematicality because it requires several consecutive 

legislative cycles in which both an impact assessment and evaluation is available. Compatibility 

issues were not very much present in the case studies.317 Although criticism can be levelled at 

the selection of cases, it is telling that in every single case I encountered at least one of those 

fundamental requirements not being adhered to. And the selection is based on easy cases, with 

not a lot of changes happening to keep the cycle and the process simple. There is a chance that 

in more complex cases with many alterations going on these requirements might be even less 

fulfilled than they were in the case studies for this dissertation. It also shows that the issues 

encountered can come in all different shapes, and hinder the process, without actually derailing 

it. This could be the reason why the legislative process has continued on, regardless of the lack 

of evaluation to feedback into the subsequent cycle. It is of course very well possible to draft 

legislation, even good legislation, without the input of the previous evaluation or impact 

assessment. But one has to wonder if that is really evidence-based lawmaking. 

                                                 
316 Nevertheless, the impact assessments of course rely on other information, but this could be (and is sometimes) 

solely based on stakeholder consultation or other sources than evaluations. 
317 This could happen for various reasons. First, because compatibility is a more content-related issue instead of 

availability and systematicality which can be more procedural. Second, because of too little in-depth comparison 

between the two instruments used in both phases. Which was sometimes difficult because the instruments were 

lacking, or late.  
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7.2.6 Interviews 

Interviews were conducted with Commission staff in the better regulation units of various DGs 

in order to examine how the linking works in the daily work by Commission employees and 

whether they recognized the importance of the three requirements (Chapter 6). The interviewees 

indicated that they did not see the process of linking as something special (it is just part of the 

regular cycle) and therefore do not really think about this link in methodological terms. The 

interviews indicated that the requirement of availability remains the most problematic point at 

the moment as there are myriad ways of not having the (correct) data to do impact assessments 

or legislative evaluations in a correct way. It can be highly dependent on the willingness or 

capabilities of member states or other entities, the formats for data collection and dissemination 

and other issues that will prevent (qualitatively good) data to be available for usage.  

Systematicality is also a recognizable issue for the staff. Although there are efforts to 

generate more organisational learning, there is still some animosity between the Better 

Regulation units that help with the Better Regulation policy, and the policy units that are 

responsible for a specific policy domain which are the de-facto parties that execute the process 

of impact assessment or evaluation. The Better Regulation units are very much in favour of the 

better regulation policy, whereas there is resistance in the policy units due to the time and 

resources it costs to do the evaluations, let alone the fact that the actual policy work grinds to a 

halt while working on the reports. Another point is that the Commission staff started to notice 

a trade-off between systematically doing all the evaluative exercises by the books and the 

burdens of doing so. The procedures for impact assessments and legislative evaluations, and 

related to them, for example, stakeholder consultations, consume massive amounts of time and 

resources and do not always produce tangible results. The requirement of compatibility is in the 

view of the staff not an issue during linking, as they felt that with the emphasis in the Better 

Regulation Agenda on the five evaluation criteria the emphasis is put on those five regardless 

of the phase that the legislative process is in.318 Nevertheless, they also indicated that more 

attention could be paid to preparing evaluation questions or external research questions to 

actually ensure that these criteria truly fit, as well as deliver relevant information. 

7.2.7 Conclusion 

The research question formulated at the start was: to what extent is it possible to 'close' the 

legislative cycle. It seems that the closing of the legislative cycle in practice is not as easy as 

describing this in policy documents. The various interrelated bodies of literature all agree on 

the need to do so, and the Commission’s documents clearly emphasise the need to present 

evidence in all phases of the legislative cycle, and that impact assessments should be based on 

evaluations (and vice versa). The actual process can be marred by a number of issues319, of 

which the focus in this research has been mostly on more methodological issues related to 

linking. During the research, three fundamental requirements were formulated that should form 

the methodological underpinning of the Commission’s efforts in linking the ex-ante and ex-post 

                                                 
318 On paper they match, but if that is completely true in reality when one examines evaluations and subsequent 

impact assessments in-depth remains the question. Unfortunately, I have not been able to examine that issue 

within the scope of this research project. 
319 See Annex J for a full overview of all issues encountered. 
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phase: availability, compatibility and systematicality. Although efforts have been made, 

especially via the Better Regulation Agenda in 2015, there is still more work necessary to close 

this link in reality by putting more focus on preventing issues related to availability and 

systematicality. To answer the part whether it is actually possible to close the legislative cycle, 

the answer is clearly ‘yes, but…’. Efforts have been made to do this, especially with an 

increased emphasis on the ex-post side of the cycle which was lagging behind. Ensuring that 

there is the right timing for evaluations to feedback into impact assessments goes a long way 

into ensuring a link between the ex-post and ex-ante phase. However, this would only directly 

affect the availability issues, without tackling some of the issues surrounding systematicality. 

To tackle those issues, something more needs to be done with the legislative policies, which I 

will discuss in the following paragraphs. 

7.3 Research insights 

Policy documents always present an ideal picture; something to strive for. Thus, it is no surprise 

that reality does not always reflect the policy documents. The question is: what does this 

research mean for the legislative policy of the Commission?  

7.3.1 The benefits of linking for the EU’s legislative cycle 

Better Regulation, and the aforementioned linking of the instruments therein, try to serve to 

goal of creating better EU legislation in the long run. This is done by analysing various options 

beforehand, and evaluating the results of the chosen option(s) afterwards. During all the phases 

input is requested from stakeholders. This effort tries to raise the legitimacy of the legislation, 

as well as improving the quality of it along with the capacity of the Commission as drafters of 

said legislation. This is also the crux of the whole operation: the Better Regulation policy is still 

benefitting the Commission the most. By more clearly linking the results from the ex-ante and 

ex-post phase, the Commission is increasing its knowledge on the effects of legislation as well 

as their capability of producing high-quality impact assessments. The million-dollar question is 

of course whether this increase in quality of the instruments and procedures also results in an 

increase in the quality of legislation itself and more importantly, an increase in the effects of 

the legislation. This is more difficult to assess, and if one sees the issues raised in this research 

that can be a hindrance to the functioning of the procedures the Commission has installed itself, 

it begs the question whether this linking of instruments is truly improving the legislation and 

effects on society. It seems that as an institution involved in drafting legislation, it is not so easy 

to just write down the (obvious) link between the ex-ante and ex-post phase and expect that to 

help with improving both instruments. More efforts and understanding are needed to make sure 

that this linking will also lead to a quality improvement of the ultimate reason that these 

instruments are there: to produce better legislation in the long run. Thus, the new Better 

Regulation is also not the be all, end all of legislative policy at this point in time.  

Although the link between the quality of the instruemnts and the quality of the (effects of) 

legislation are not totally clear, there is another link that is of importance. That is the link 

between the quality of the instruments and the strong position the Commission takes in the 

legislative process. Although the co-legislators are not bound by the impact assessment when 

discussing the legislative proposal, they do have to take its findings into account. This is 
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probably also the reason why Parliament seems sceptical about the work the Commission does 

and has installed their own research desk to scrutinise the Commission’s work.320 Although the 

Interinstitutional Agreement on Better Lawmaking tries to get the co-legislators more involved 

with the Commission’s policy, it still remains biased towards Commission usage, not 

necessarily an independent fact-based instrument. In order to remedy that imbalance, the 

institutions would have to decide on establishing an independent research centre that works 

outside of the institutions but on behalf of them.321     

7.3.2 Is there a methodology of linking the ex-ante and ex-post phase? 

Although no precise methodology of linking can be derived from either literature or policy 

documents, the assessment did result in a number of fundamental requirements that must be 

met to ensure that there can be a link to begin with. As the update of the Commission’s 

legislative policy in 2015 has substantially improved the quality of the instruments themselves, 

it is now time to focus more clearly on this link between them. Although the Commission staff 

indicated that the idea of linking is something that all implicitly do and recognize, they concur 

with the fact that there are many issues that could be a hindrance to the link and extra attention 

needs to be paid to prevent these issues, especially those related to availability. But an 

underlying vision for how to achieve the systematicality necessary to ensure that learning will 

occur is not yet available in the policy documents or in practice. In time, the Commission should 

examine the possibility of doing more meta-evaluation to learn from the evaluative exercises 

they undertake because those type of evaluations would generate more information and 

knowledge. At the moment these meta-evaluations do not come about, presumably due to a lack 

of time and resources. Furthermore, although the better regulation units in the various 

Commission DGs are all in favour of the BRA as established in 2015 and try to improve and 

learn as an organization, there is reluctance in the policy units to follow these procedures. 

Therefore, more emphasis should be put on ensuring that this link between the two instruments 

is adhered to, both procedural as well as substantial, thereby also generating more research into 

this area to improve upon the ability to link the ex-ante and ex-post phase.  

A place to start would perhaps be a bigger effort in learning from various evaluative exercises 

that are conducted. In the old annual evaluation reviews322, there was an effort to draw lessons 

based on the various evaluations done by the DGs, thereby moving from instrumental to 

conceptual learning.323 For example, in the oldest annual evaluation review from 2000, the 

documents specifically described a number of recurrent findings found in several evaluations 

conducted. This type of exercise, for example by drafting an overview of all evaluations 

                                                 
320 The EPRS has scrutinized the Commission’s impact assessments and produces an initial appraisal of that 

work, or sometimes even does an impact assessment on their own when they find the Commission’s IA lacking 

or missing. 
321 For example something similar to the Office of Parliamentary Counsel in the UK which is responsible for the 

quality of legislation. 
322 These are documents produced by the Commission, which bundled all the conducted evaluations, and 

prefaced them with some general information and insights derived from them. 
323 These annual evaluation reviews were done from 2000-2009 and are available on ec.europa.eu/smart-

regulation/evaluation/documents_en.htm. The documents usually contain a number of paragraphs on the results 

of how various evaluations examined some of the evaluation criteria or how the evaluations contributed to the 

goals of the better regulation policy by providing input for decision-making or allocating resources. See for those 

latter goals (de Laat & Williams, 2014, pp. 151-152) 

http://ec.europa.eu/smart-regulation/evaluation/documents_en.htm
http://ec.europa.eu/smart-regulation/evaluation/documents_en.htm


95 

 

conducted in the recent years (or even just one year) would surely help in increasing the 

knowledge of all involved in doing evaluations. In addition, this increase in knowledge could 

then improve the link between those evaluations and subsequent impact assessments. It is 

similar to the exercise the RSB recently conducted with both the SG and the JRC in order to 

draw some lessons on the quantifications of effects in impact assessments and evaluations.324  

7.3.3 To evaluate or not to evaluate? 

The introduction of the Evaluate First principle has made the exercise of doing legislative 

evaluations mandatory when legislation needs to be changed, unless there are pressing reasons 

not to do such an evaluation. This raises the question whether or not it is useful to always 

evaluate (and thus strictly adhere to the Evaluate First principle) or to be more selective in the 

evaluations. On the one hand, a strict adherence to the Evaluate First principle would mean that 

the Commission would ensure that evaluation becomes a systematic effort that is done every 

time on all legislation that will be amended in the future. On the other hand, doing evaluations 

every time legislation will be adapted could lead to substantial costs. But apart from the large 

costs of evaluations, the main question should be whether the evaluation actively contributes 

not just to improving the legislation at hand, but also whether it enables the organization to learn 

from this experience beyond the single case. Does the Evaluate First principle lead to box-

ticking, where policy units reluctantly execute an evaluation just to comply with the Better 

Regulation Guidelines, or does it genuinely help the unit to produce better legislation because 

of a more evidence-based understanding of the issues and causes? The second part of that 

question is incredibly difficult to answer due to the causal relations involved.325  

To find some middle ground between strict adherence to the Evaluate First principle versus not 

following the legislative cycle and not doing an evaluation, a possibility would be the following: 

create systematicality by making the explicit choice, supported by valid reasoning, whether or 

not to do an evaluation. For example, in the case of legislative proposals, the Commission can 

decide an impact assessment is not necessary. In that case, the Commission will state the reasons 

for this in the proposal. Although the reasoning for not doing an impact assessment are 

sometimes lacking (Impact Assessment Institute, 2017, p. 34)326, it is good practice (and 

obligated by the BRG) that the Commission informs the public about the reasons not to do so.327 

If this is done in an explicit manner and the quality of the reasoning would be checked, for 

example by the RSB, it could actually improve the systematicality of the impact assessment 

regime. This is because at least there will be an explicit choice and decision taken every time 

on the need to do an impact assessment. Something similar could be devised for evaluations. If 

there is a way for the Commission to do some preliminary research into the needs to do an 

evaluation and this is reported in a systematic fashion, this might actually improve on the 

systematicality of the efforts to link the ex-post and ex-ante phase while simultaneously leaving 

                                                 
324 (RSB/SG/JRC Working Group, 2018). See also 2.4.2 for more information on the lessons learned. 
325 For example, what could be used as counterfactual? Or how do you measure the relation between the 

legislation, and the actual effect on society? Furthermore, the first question isn’t easy to answer as well. How 

would one examine box-ticking?  
326 See also an update to the results of the 2017 report: www.impactassessmentinstitute.org/absence-of-ia-j-o-18, 

accessed 17-9-2019. 
327 Better Regulation Toolbox Tool #38, p. 291 

http://www.impactassessmentinstitute.org/absence-of-ia-j-o-18
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open the possibility of not doing an evaluation if that is either not necessary or not contributing 

to any gain in information, data, knowledge or learning activities.  

This can also be discussed in the larger framework of better regulation, as there are large costs 

involved to comply with all procedural requirements. Is it useful to do a stakeholder 

consultation every time? Or should there be more selection, or perhaps specialization (targeted 

stakeholder consultation instead of open consultations). In the end, this is the result of a 

balancing act between principles of transparency, legitimacy and accountability versus quality, 

usability and prudential use of resources. It is difficult to establish where a cut-off point can be 

put where the burden of better regulation outweighs its benefits. One of the reasons for that 

difficulty can be found in the fact that apart from the synthesis in a few annual evaluation reports 

in the beginning of the new millennium, there has not been a concerted effort to generate 

learning effects over several evaluations.328 Nevertheless, this question of the costs of all the 

evaluative efforts needs to be addressed and should be focused on the question what would 

deliver improvements to the legislative cycle with the trade-off calculated in time and money. 

A systematic effort to make choices explicit would go a long way towards increasing not just 

transparency, but also learning opportunities and thus systematicality.  

7.3.4 Judicial effects of linking  

In the introduction chapter one of the possible theoretical problems with linking the ex-ante and 

ex-post instruments that was discussed was the effects linking could have in a judicial setting. 

With the CJEU examining the process of legislation drafted by the Commission, Parliament and 

Council from a procedural standpoint, linking impact assessments and evaluations could 

become more important than before. Already, impact assessments are examined by the courts 

to investigate whether the Commission has adhered to the principle of proportionality in the 

proposal for a new legislative act. As this proportionality test should be done during the impact 

assessment phase, the absence of said impact assessment is, although not immediately meaning 

that the legislation is unlawful329, problematic because the adherence to proportionality should 

be found elsewhere. In C-428/17 (Czech Republic v. Parliament and Council) a number of 

Member States argue that because an impact assessment is lacking, the legislation in casu is 

unlawful.330 Although AG Sharpton in her opinion states that:  

“It follows that I do not consider that the absence of an impact assessment automatically 

renders invalid EU legislation subsequently adopted.”331 

This case nevertheless can be used to signal three important developments that relate to the 

linking of both phases of the legislative cycle.  

The first development is that the Interinstitutional Agreement on Better Law-making has been 

brought into the legal discussions in the court. This reference to the Agreement by the Member 

States is because it states the intentions of the co-legislators and the Commission in terms of 

using impact assessments and evaluations to improve the quality of legislation. Therefore, 

                                                 
328 Or at least these efforts are not explicit and visible to the public eye. 
329 See the opinion of AG Sharpton in Case C‑482/17 (ECLI:EU:C:2019:321), par. 77-100.  
330 OJ C 357 from 23.10.2017, p.4 
331 ECLI:EU:C:2019:321, par. 98 
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Member States expect them to actually apply and adhere to this agreement and its articles, if 

not, consider this a breach of proportionality.332 Nevertheless, as AG Sharpton explains, the IIA 

2016 is not a binding agreement between the three institutions and thus non-adherence to one 

of the articles (in casu doing an impact assessment before legislation is adopted) is not a legal 

ground for Member States to tackle unwanted legislation with.333 Notwithstanding a lack of 

legal effect, the Interinstitutional Agreement is in a way binding upon the institutions, as they 

agreed with each other to implement the various articles of it.334 Therefore, it is not so odd to 

see Member States also relying on the procedural rules of the Interinstitutional Agreement and 

the Better Regulation Guidelines and Toolbox because that is the default policy of the 

institutions and especially the Commission. If one makes policy on what the procedures are that 

are supposed to be followed, it is only a matter of time before deviation of said procedures 

would raise legal questions to hold one accountable to established procedure.335  

The second development is that the AG goes into more detail concerning the possibility that 

due to urgent reasons an impact assessment could be omitted.336 Because there is no impact 

assessment, the institutions would have more difficulty to prove the proportionality of the 

legislation. Here it is that I foresee a role for the increased focus on the procedural aspect of 

linking the ex-post and ex-ante phase. If an evaluation would clearly conclude that there is 

sufficient and pressing reason to immediately propose amending legislation, the proportionality 

of said legislation would be strengthened because of the link to the evaluation, for example in 

the explanatory memorandum to the proposal. Although the impact assessment is lacking, 

because of the linking between the ex-post evaluation and the subsequent legislative proposal 

the basis for proportionality is strengthened. Therefore, an ex-post evaluation could thus 

perhaps support legislative action even without the availability of an impact assessment while 

simultaneously assuring that Member States do not feel that this legislative action with impact 

assessment is against the spirit of the Interinstitutional Agreement. Of course, the Commission 

would still have to provide a sufficient reason for the absence of the impact assessment, 

something that is apparently open for review by the Court. AG Sharpton states that:  

 “As to the first condition, the second paragraph of point 12 of the Interinstitutional 

Agreement allows the institutions to dispense with an impact assessment in conditions 

of urgency. The Commission stated expressly in the explanatory memorandum to the 

proposal for Directive 2017/853 that, ‘due to the urgency of the proposal in the light of 

recent events, it is submitted without an impact assessment’. On the basis of the material 

                                                 
332 Opinion of AG Mengozzi in C-5/16 (ECLI:EU:C:2017:925), par. 48 where he states that Poland makes a 

reference to the old (2003) IIA; Opinion of AG Sharpton in Case C‑482/17 (ECLI:EU:C:2019:321), par. 77-100.   
333 Opinion of AG Sharpton in Case C‑482/17 (ECLI:EU:C:2019:321), par. 92-98.   
334 And indeed some of them have been implemented already, such as the joint declarations on legislative 

priorities. 
335 This, to my mind, has some parallel with the court case of France versus the European Parliament 

(ECLI:EU:C:2012:796) C-237/11 and C-238/11 (France v. European Parliament). France successfully got the 

vote by the European Parliament annulled on their legislative agenda because they did not vote to have 12 

monthly plenary sessions in Strasbourg. Although not completely similar in terms of where the procedure is 

derived from (in the court case it was the Treaties themselves, in the case of the legislative policy of the 

Commission it are non-binding internal guidelines) it feels somewhat similar that one party is taken to Court over 

failing to adhere to a procedural standard.   
336 Art. 12, par. 2 IIA 2016.   
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before the Court, I see no reason to quarrel with that statement. Accordingly, I consider 

the first condition to be satisfied.”.337  

This seems as if it is possible to actually fail this test by not providing evidence of the urgency 

of legislation (and thus no impact assessment being produced) which raises interesting 

questions on the scope and quality of said ‘material’. 

The third development relates to the discussion in Chapter 1 of this research about the more 

process-oriented review of the CJEU whereby the Court takes a stronger position in examining 

whether or not legislation is following the correct procedures. One could imagine that if the 

Commission (and in the context of the Interinstitutional Agreement also Parliament and 

Council) places more emphasis on their own Better Regulation Guidelines and adherence to the 

Evaluate first principle, there could be a point in time where the act of linking also comes into 

view of the Court.  

However, including adherence to the Evaluate First principle in the process-oriented review 

could open up new difficulties. If it would be solely a procedural check, it could lead to a box-

ticking exercise whereby the Commission could reference to something akin to an evaluation 

and say that this was sufficient to fulfil the obligations under the Evaluate First principle. To 

counter this, the Court could examine if the evaluation is executed according to the Guidelines 

(Did the Commission follow the correct procedures? Is the external study transformed into a 

Commission SWD? Are the five evaluation criteria included?) in order to do a more thorough 

check. This is in line with what Bar-Siman-Tov considers the second meaning of evidence-

based judicial review, where courts (such as the CJEU) would examine if the process of drafting 

and adopting legislation can be considered evidence-based lawmaking (Bar-Siman-Tov, 2016, 

pp. 112-113). I think it could have several benefits for the Commission’s legislative policy if 

the CJEU would move in that direction. First off, there will be a solid legal check on the way 

that the Commission has followed its own guidelines. Although the RSB is an internal watchdog 

and (sometimes severely) criticises the process of drafting any of the documents related to the 

legislative cycle, it is a different thing altogether if one has to justify this in front of the court. 

Second of all, it will add to the legitimacy of both the legislative policy, as well as the work of 

the Commission if that work is open to judicial review. Although it might open up a new can 

of worms in terms of procedures against impact assessments or evaluations, in the end it would 

cement the legislative policy as the way to draft and research legislation in the EU. Third point 

could be that if there is the looming threat of judicial review, it could prevent any box-ticking 

or sleight-of-hand with procedural rules. Notwithstanding these positive points, it of course 

means more scrutiny for the Commission on something that only they consider to be somewhat 

binding guidelines for themselves, but nothing more. And especially not something that can be 

legally challenged in court. Furthermore, there is a chance that the Court will not take up this 

particular way of reviewing the Commission’s work, as it would distort the institutional balance 

too much. 

                                                 
337 Opinion of AG Sharpton in Case C‑482/17 (ECLI:EU:C:2019:321), par. 100. See also (Impact Assessment 

Institute, 2017). 
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7.4 Reflections on the stocktaking exercise 

During the years 2018-2019 the Commission has been working on a stocktaking exercise.338 

This exercise, not unlike this research, has as a goal “to assess how well the various better 

regulation procedures and bodies used by the Commission are working in practice. The results 

will be used to formulate recommendations for further improvements.”.339 In this part of the 

conclusion, I will reflect on the results of this exercise with regards to the findings in order to 

compare its findings to my own. The results of the exercise are available in a communication 

of the Commission340 as well as an accompanying SWD341 and literature review.342 

Of particular interest for this research are the findings of the Commission related to the tools as 

this relates to impact assessments and evaluations.343 Interestingly, in the section on impact 

assessments the Commission notes that policy units of the DGs indicate that there is too little 

experience and too little time to familiarise oneself with all the necessary documents and 

procedures needed for impact assessments, thereby not creating learning opportunities.344 

Within the section on evaluations, the problems of timing are recognised as an issue that 

hampers the cycle, as well as the data availability necessary for qualitatively good 

evaluations.345 This is also reflected in the conclusions of the SWD, as the Commission sees a 

further need for improving evaluation to generated better usage of the results of these 

evaluations by the co-legislators as well as a feedback mechanism into impact assessments.346 

The document also remarks on the costs of the Better Regulation agenda, and while the added 

quality of the BRA is valued, the costs are substantiated and contain between 150-280 full time 

staff and external contractors involved for between 10-37 million euros a year.347 This is quite 

a substantial amount needed for Better Regulation activities. The question is of course whether 

this is worth it.348 It is a difficult question to answer as it is almost impossible to test this against 

a counterfactual – for example the absence or partial absence of evaluations. On the one hand, 

as stated before, the BRA 2015 has increased the transparency and accountability of the 

procedural side of the Commission work, but it remains to be seen if that has actually increased 

the quality of legislation, and thus the effectiveness and efficiency, as well. Furthermore, if the 

Commission wants to improve on, especially, the evaluation side of the legislative cycle, this 

would undoubtedly mean an increase in costs for the BRA, either because more staff needs to 

be employed, more evaluations need to be done and the quality of the evaluations has to be 

increased. Perhaps a trade-off can be made if the co-legislators take up the gauntlet of making 

                                                 
338 Ref. Ares(2018)2332204 - 02/05/2018 
339 Ref. Ares(2018)2332204, p. 2 
340 COM(2019)0178 
341 SWD(2019)0156 
342 Listorti G., Basyte Ferrari E., Acs S., Munda G., Rosenbaum E., Paruolo P., Smits P. (2019). The debate on 

the EU Better Regulation Agenda: a literature review, EUR, Publications Office of the European Union, 

Luxembourg, 2019, ISBN 978-92-76-00840-8, doi:10. 2760/46617, JRC116035 
343 SWD(2019)0156, p. 16 
344 SWD(2019)0156, p. 21. They also remark that this is the same for evaluations. 
345 SWD(2019)0156, p. 22-23 
346 SWD(2019)0156, p. 44 
347 SWD(2019)0156, p. 43. This relates to Better Regulation exercises in general, and thus also includes 

stakeholder consultation next to drafting impact assessments and evaluations. 
348 See for a broad examination of this topic (Garben & Govaere, 2018) 
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sure that legislation contains articles related to data collection and retrieval in a way that 

facilitates the Commission services. This would certainly reduce the costs of the data collection 

at the moment, although one again a trade-off will probably be made because more data 

collection can mean a higher burden on the end-users (consumers/business), which is something 

the BRA is also trying to reduce.349  

Nevertheless, it is a welcome sign that the Commission actually tries to ‘evaluate’ its own 

legislative policy, although I put ‘evaluate’ between brackets because it does not constitute a 

full evaluation according to the BRG. As some of the interviewees jokingly said: there is a 

reason why it is called a stocktaking exercise and not an evaluation. Calling it an evaluation 

would lead to the expectation that it would be done according to the procedures in the BRG and 

BRT, whereas that is not the case. As also stated in the communication document, it is perhaps 

too early to do a full-fledged evaluation of the BRA, but in a few years’ time, this could be a 

goal for the Commission. In a way it would prove that the BRA is on the right track if it is 

possible to evaluate itself according to its own rules and procedures.350 

7.5 Limitations and future research  

As with all research, this research also has its limitations. I can think of three limitations, but 

also see opportunities for further research in those limitations. 

Limitation 1: Types of legislative tracks and their content 

Most of the quantitative research done for this dissertation contains a difference in impact 

assessments versus evaluations, new legislation versus amended legislation and various other 

differences that I also discussed in the context of Chapter 4. I made a specific choice to examine 

only legislative evaluations, while there is still a large number of evaluations pertaining to 

expenditure programmes, policy evaluations or various other evaluations not related to 

specifically evaluating legislation.351 These other evaluations are all left out, which means the 

results may not be generalisable to other types of evaluations. This could be improved in future 

research. But furthermore, future research could leave the pre-2015 period behind as that has 

been extensively researched. The focus could be put on the period since the start of the Better 

Regulation Agenda in 2015 and delve deeper into the connection of impact assessments and 

evaluations. In the dataset I have only looked from a very procedural point at the connection 

between the two (is there an evaluation or not?), whereas it will be interesting to examine the 

exact use of the evaluations in impact assessments more closely, as well as the other way 

around. That research could be a valuable contribution to the knowledge on the methodology 

of linking, if the research could examine how and in what way evaluations and impact 

assessments are used by one another. This could also give some more factual insights in the use 

                                                 
349 For example through the measures of REFIT in which the Commission checks if legislation is still fit-for-

purpose and not unnecessarily burdensome. See (European Commission, 2015g) for more information. 
350 This is also something that the Impact Assessment Institute has recommended in their 2017 report (Impact 

Assessment Institute, 2017, p. 4). It is also remarked in the concluding chapter in Garben & Govaere 2018.  
351 Evaluations where the functioning of agencies is concerned to mention an example. 



101 

 

of evaluations by impact assessments if the research will be more substantial than mine has 

been in the framework of the dataset. 352  

Limitation 2: Timing 

As is already mentioned throughout this dissertation, timing is of the utmost importance for a 

good functioning link and legislative cycle. This also means that timing is important for doing 

this type of quantitative research where procedures and instruments are linked. In the evaluation 

literature, it is common knowledge that the usual time span that has to be expired before an 

evaluation of legislation will provide tangible results is at least three years.353 The adoption of 

the BRA in May 2015 means that there are only four years past since adoption, which probably 

means even less when examining implementation and adaptation. Therefore, it is only now that 

it becomes viable to do an evaluation of the effects of the BRA. Future research could take the 

2015 as a start instead of (in my research) the beginning of the legislative policy, and perhaps 

do more qualitative research on the effects of linking by more in-depth studies. 

Limitation 3: Interviews 

One of the limitations that this research has is that a) there were not that many interviews 

conducted and b) the interviewees are all from the Better Regulation units. In retrospect, 

interviewing some Commission staff from the policy units themselves might have given a 

different perspective. As is also visible in the Commission’s stocktaking exercise, the policy 

units regale tales of inexperience and too little time, while the Better Regulation unit staff in 

my interviews mainly talk about the unwillingness of policy units to work with the Better 

regulation policy. The increase of interview targets is something the Commission has already 

done in their stocktaking exercise so I do not see the added value of redoing this in future 

research. What can be done is conduct the interviews again after some more time has passed to 

see if the reluctance of policy units towards the exercises needed to comply with the Better 

regulation demands is decreased because they are now more familiar with the procedures, tools 

and mechanisms used to achieve compliance. 

Future research:  

Since the adoption of the BRA 2015, the academia has continued its role in critically assessing 

the implementation, execution and effects of this new phase in legislative policy of the EU 

(Alemanno, 2015; Garben & Govaere, 2018; Radaelli, 2018).354 In the conclusion of their book 

on evaluation use, Loud and Mayne include in the final thoughts the message that there should 

                                                 
352 Then one could probably see numbers more in line with those mentioned in the annual reports of the RSB. 

See (Regulatory Scrutiny Board, 2017, 2018, 2019). Especially the 2018 report mentions a number of 78% of the 

impact assessments adhering to the Evaluate First principle (Regulatory Scrutiny Board, 2019, p. 40) although 

there are some remarks to be made by that number. This is due to the fact that the report shows that the 78% is 

40 impact assessments in total, but 14 contain an inadequate evaluation and 11 a not properly used evaluation. So 

procedurally the Evaluate First principle was adhered to. Qualitatively it is a whole different question, and with 

only 15 impact assessments registered as ‘good use of evaluation’ the number should perhaps be 29%. 
353 The Commission states in Tool #42 that at least three full years of data are necessary to construct a good 

evaluation. (European Commission, 2017b, p. 311) 
354 Continued in the sense that also the preceding Better Regulation policy as well as the Smart regulation policy 

were subject of academic research. 
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be more time allocated to the “monitoring and reviewing of evaluation’s use and usefulness to 

the organisation (Loud & Mayne, 2014, p. 258). With the knowledge of the dataset from chapter 

4 in mind, this recommendation is still relevant. Not all evaluations in there were used, nor did 

impact assessments always use an evaluation. Future research will need to focus on synthesizing 

the knowledge and information that is available in the various evaluations that are produced. 

This requires probably new ways of doing research into evaluations in the EU setting, as well 

as a considerable investment of time and effort to generate any learning effects from this 

exercise. Nevertheless, it could be worthwhile to embark on this endeavour because this will be 

the area where there is room for substantial improvement. Furthermore, the Commission could 

also try and come up with new ways of establishing the links between impact assessments and 

evaluations as discussed before in Chapter 3. Doing more accuracy-checks on the impact 

assessments could help with improving their foresight estimates. Making more of the baseline 

established in impact assessments and then seeing in evaluations what the changes are could 

help with getting a better grip of the effects generated in society by the EU legislation. This will 

be difficult research, but the benefits can be on the procedural, instrumental and conceptual 

level. 

Another issue that could be researched is the effect more immediate use of reporting and 

monitoring data could have on the ability to use that to improve legislation. Instead of needing 

to draft the complete legislation at the beginning of the process, with accompanying impact 

assessment, one could envision a future where legislation can be constructed piece-meal based 

on the data that is reported back. In the Dutch literature Steunenberg pitched the ‘adaptive policy 

development’ which is just that, incremental and dynamically formulating policy based on data 

in order to experiment and learn from this (Steunenberg, 2018). Although an interesting idea, it 

is hard to envision this for the EU-context. In that context, the functioning of the policy drafting 

is dependent on the resulting negotiation between 28 countries that are involved in the process 

and might have vastly different ideas, preferences and stances, instead of one country. 

Furthermore, one of the key issues identified through the interviews is that monitoring & 

reporting data is lacking in the EU because the Commission (or perhaps the EU legislator at 

large) is so dependent on the various Member States. This means that making policy 

formulation dependent on this data will prove difficult, if possible at all. Furthermore, this 

would also imply a sort of blanket cheque for the Commission to create policy (perhaps within 

established legal frameworks) on the go, something that I can hardly see Member States 

accepting.   

7.6 Final remarks 

In Van Voorst’s dissertation on ex-post legislative evaluations the author states that “significant 

further developments regarding the initiation, quality and use of the evaluations appear to be 

necessary for these [contributions to accountability and learning from EPL evaluations –TvG] 

benefits to become more systematic” (van Voorst, 2018, p. 257). My research concurs with his 

on the usage side, as well as the fact that learning from linking can become more systematic by 

doing more meta-evaluations and by making the decision whether or not to do an impact 

assessment or evaluation more explicit. The report of the European Court of Auditors on ex-

post evaluations in the EU many similar findings compared to our two dissertations. The ECA 

also concludes that availability of data for evaluations and impact assessment is a hindrance to 
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the closing of the cycle and that the Evaluate First principle is not always adhered to (European 

Court of Auditors, 2018, pp. 36-37).  

The research conducted in this dissertation confirms findings that are in the previous 

publications as well. Furthermore, it established that there are some fundamental requirements 

necessary for a correct functioning of the link between the ex-ante and ex-post phase on which 

further research can be build. For instance, this dissertation has taken a procedural look towards 

the link between ex-ante and ex-post. Van Voorst’s dissertation has taken a mainly substantive 

look into the quality of ex-post evaluations and in our article on the use of both instruments by 

each other we have only briefly examined the use of evaluations and impact assessments by one 

another (van Golen & van Voorst, 2016). As stated before, more research is needed to improve 

the knowledge of the methodological aspects of the linking between the two phases and 

instruments.  

The main takeaway from this research is that there should not be any difference in terms of both 

quality and importance between the two phases. Both ex-ante impact assessments and ex-post 

legislative evaluations are of utmost importance for a well-functioning legislative cycle. By 

improving on this link between the two, the legislative policy of the Commission (and therefore 

the EU itself) would move more towards evidence-based lawmaking. Before it comes to that 

however, the procedural issues of availability and systematicality need to be addressed.  
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Summary 

The European Commission is the only institution of the European Union to initiate new 

legislation. To support this work it has, since the start of this millennium, drawn up a policy 

on how legislation should be drafted and how to examine what the best policy choice is to be 

transposed into legislation. These studies, so-called impact assessments, are produced in 

advance (ex-ante). Once legislation has been enacted, it can be evaluated after a number of 

years (ex-post) whether this legislation is effective and efficient. If not, the legislation may 

have to be amended. In its legislative policy, the Commission has increasingly emphasized the 

idea that legislation is not a linear trajectory starting with A and ending with B, but rather a 

continuous cycle in which the results of the evaluation at B are used as information for a new 

impact assessment at A. This sounds very logical on paper, but is that cycle really closed in 

the reality of the EU legislative process? And what problems may arise if you try to link the 

instruments of impact assessment and evaluation together? Those are the questions that my 

dissertation is trying to answer. 

To answer this, I first (chapter 2) investigated the literature on evidence-based lawmaking, 

evaluation use and policy learning to see what problems might arise when linking the ex-ante 

and ex-post phase. In this literature I discovered three fundamental prerequisites that are 

necessary to be able to close the legislative cycle procedurally: availability, compatibility and 

systematic linking. I then examined whether these three fundamental prerequisites are already 

sufficiently reflected in the Commission's policy documents, and whether there were perhaps 

ways to address these problems within the idea of the legislative cycle (Chapter 3). This 

showed that availability is already incorporated, but compatibility and in particular the 

systematic nature of linking is not explicitly highlighted. In addition, it appears that different 

ways of linking between the ex-ante and ex-post phase have not yet been sufficiently utilized 

for further research that could reinforce legislative policy. To investigate for myself how 

closed the legislative cycle is, I created a data set (Chapter 4) containing all impact 

assessments from 2003 and as many legislative evaluations as possible from 2000. The 

analysis of the data set shows that although progress has been made in closing the cycle by 

systematically providing impact assessment and evaluation for legislation, but that not all of 

the two instruments have yet been used in all legislation. Because the dataset looked 

quantitatively at availability and systematic nature, I looked at a number of legislative files to 

see how all three prerequisites came back in this (Chapter 5). This showed that compatibility 

was also a problem, as were the other two prerequisites. Interviews with Commission staff 

revealed that, in their opinion, compatibility has become less of a problem, but the availability 

and systematic nature of it are still (Chapter 6). Availability is a particular problem, because it 

also depends on (access to) information and data that is not always available when an impact 

assessment or evaluation has to be done. In conclusion, this leads to the conclusion that 

although the Commission has taken a step in the right direction with regard to the closing of 

the cycle with the new documents from 2015, it is far from being a finished case and more 

research and resources will be needed to do this properly.  
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Samenvatting 

De Europese Commissie initieert als enige instelling van de Europese Unie nieuwe 

wetgeving. Ter ondersteuning van deze werkzaamheden heeft zij sinds het begin van dit 

millennium beleid gemaakt over hoe deze wetgeving tot stand dient te komen, en hoe kan 

worden onderzocht wat de beste beleidskeuze is die in wetgeving omgezet moet worden. Deze 

onderzoeken, zogeheten effectbeoordelingen, worden vooraf (ex-ante) geproduceerd. Als 

wetgeving eenmaal tot stand is gekomen kan er na een aantal jaar (ex-post) geëvalueerd 

worden of deze wetgeving wel effectief en efficiënt is. Zo niet, dan moet de wetgeving 

wellicht geamendeerd worden. De Commissie heeft in haar wetgevingsbeleid steeds meer de 

nadruk gelegd op het idee dat wetgeving geen lineair traject is wat begint bij A en eindigt bij 

B, maar meer een continue cirkel lijkt, waarin de resultaten van de evaluatie bij B weer 

worden gebruikt als informatie voor een nieuwe effectbeoordeling bij A. Dit klinkt heel 

logisch op papier, maar is die cirkel in de werkelijkheid van het EU wetgevende proces wel zo 

gesloten? En welke problemen kunnen zich voordoen als je probeert de instrumenten van 

effectbeoordeling en evaluatie aan elkaar te koppelen? Dat zijn de vragen die mijn proefschrift 

probeert te beantwoorden.  

Om hier een antwoord op te geven heb ik allereerst (hoofdstuk 2) de literatuur over evidence-

based wetgeven, evaluatiegebruik en beleidsleren onderzocht om te bezien welke problemen 

er kunnen opduiken bij de koppeling van de ex-ante en ex-post fase. Hierin ontdekte ik drie 

fundamentele voorwaarden die nodig zijn om de wetgevingscirkel procedureel gezien te 

kunnen sluiten: beschikbaarheid, compatibiliteit en het systematisch koppelen. Vervolgens 

heb ik bezien of deze drie fundamentele voorwaarden reeds voldoende tot uiting komen in de 

beleidsdocumenten van de Commissie zelf, en of er wellicht nog manieren waren om deze 

problemen aan te pakken binnen het idee van de wetgevingscyclus (hoofdstuk 3). Hieruit 

bleek dat beschikbaarheid weliswaar terugkomt, maar compatibiliteit en met name de 

systematischheid van het koppelen niet expliciet naar voren komt. Daarnaast blijken 

verschillende manieren van koppelen tussen de ex-ante en ex-post fase nog niet voldoende te 

worden benut voor verder onderzoek dat het wetgevingsbeleid zou kunnen versterken. Om 

zelf te onderzoeken hoe gesloten die cirkel is, heb ik een dataset gecreëerd (hoofdstuk 4) met 

daarin alle effectbeoordelingen vanaf 2003 en zoveel mogelijk wetgevingsevaluaties vanaf 

2000. Uit de analyse van de dataset blijkt dat er weliswaar vooruitgang is gemaakt in het 

sluiten van de cirkel door systematisch wetgeving te voorzien van effectbeoordeling en 

evaluatie, maar dat nog lang niet bij alle wetgeving beide instrumenten zijn ingezet. Omdat de 

dataset voor kwantitatief keek naar de beschikbaarheid en systematischheid, heb ik een aantal 

wetgevingsdossiers bekeken om te bezien hoe de alle drie de voorwaarden hierin 

terugkwamen (hoofdstuk 5). Hieruit bleek dat ook compatibiliteit een probleem was, evenals 

de andere twee voorwaarden. Aan de hand van interviews met Commissie-medewerkers bleek 

dat naar hun mening compatibiliteit een minder groot probleem is geworden, maar de 

beschikbaarheid en systematischheid dat nog steeds zijn (hoofdstuk 6). Vooral de 

beschikbaarheid is een probleem, omdat dit ook afhankelijk is van (de toegang tot) informatie 

en data die niet altijd beschikbaar is als er een effectbeoordeling of evaluatie gedaan moet 

worden. Concluderend leidt dat tot de constatering dat de Commissie weliswaar met de 

nieuwe documenten uit 2015 een stap in de goede richting heeft gezet wat betreft het sluiten 

van de cyclus, maar dat het nog lang geen voltooide zaak is, en meer onderzoek en middelen 

nodig zullen zijn om dit goed te kunnen uitvoeren.  
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Annex A: Dataset and codebook 

 

A.1 Dataset 

The complete dataset is available as an excel-sheet and can be requested from the author @ 

thomasgaatpromoveren@gmail.com. 

A.2 Codebook 

This is the codebook to the dataset accompanying T.J.A. van Golen, Assessing the 

Commission’s legislative cycle: the problems of linking ex-ante impact assessments and ex-post 

legislative evaluations, Tilburg: Tilburg University 2020. 

1. Introduction 

 

The aim of the dataset as described in chapter 4 of the dissertation is to link the available ex-

ante impact assessments of legislation that is being amended with available ex-post legislative 

evaluations. This in order to create a picture of the legislative cycles that the Commission is 

talking about in their policy documents, and the amount of cycles that are truly closed in the 

sense that they contain an impact assessment, legislation, an evaluation that is timely enough to 

feedback into the impact assessment of the subsequent cycle.   

 

2. List of variables in the dataset  

The table below gives an overview of all the variables that are in the dataset. The column 

variable denotes the variable used. The column scores shows the format in which something is 

registered. Sources and comments is a column to describe the origin of the information (if 

necessary) and any necessary comments to explain (for example) the choices for scores or the 

range therein. As the dataset contains several sheets with information that is available and 

important for the dissertation, I will make a list per sheet of the available variables. 
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A.3 Sheet 1 ‘All IAs’: Contains all impact assessments 

   

 

Sheet 1. All IAs  

Variable  Scores Sources and comments 

Nr. n Number of the row in the datasheet. 

Mainly used for sorting exercises to 

keep an overview 

IA SEC(yyyy)nnnn or SWD(yyyy)nnnn Document number of the impact 

assessment. At the start of 2012 the 

denotation switched from SEC to 

S(taff) W(orking) D(ocument). 

Year yyyy The year in which the document is 

published according to the document 

itself looking at the IA number, not 

the publication date. 

Date dd-mm-yyyy The year of publication as stated on 

the impact assessment. 

Proposal COM(yyyy)nnnn  The corresponding proposal of the 

accompanying impact assessment   

DG AGRI = Agriculture and Rural 

Development 

CLIMA = Climate Action 

CNECT = communications networks, 

content and technology 

COMP = Competition 

DEVCO = International Cooperation 

and development 

EAC = Education, Youth, Sport and 

Culture 

ECFIN = Economic and Financial 

Affairs 

ECHO = European Civil Protection and 

Humanitarian Aid Operations 

EMPL = Employment, Social affairs 

and Inclusion 

ENER = Energy 

ENLA = Enlargement 

ENTR = Enterprise and Industry 

ENV = Environment 

ESTAT = Eurostat 

For reference the website 

https://ec.europa.eu/info/departments

_en was used for names and 

terminology. DG’s with an asterisk at 

the end of their name are old DGs. In 

2010 DG TREN was spliced into DG 

MOVE and DG ENER. In 2012 DG 

INFSO was renamed to DG CNECT. 

With new Commission’s it was also 

possible that some DGs shifted in 

tasks. In 2015 for example there was a 

big shift. DG FISMA was created out 

of DG MARKT and is now solely 

responsible for the Financial markets. 

DG MARKT was then merged with 

DG ENTR and renamed to DG 

GROW. DG SANCO was 

transformed to DG SANTE as it is 

now solely focused on health and food 

https://ec.europa.eu/info/departments_en
https://ec.europa.eu/info/departments_en
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Sheet 1. All IAs  

Variable  Scores Sources and comments 

EXTR = External Relations 

FISMA = Financial Stability, Financial 

Services and Capital Markets Union 

FPI = Foreign Policy Instruments 

GROW = Internal market, industry, 

entrepreneurship and SMEs  

HOME = Migration and Home Affairs                                                             

INFSO = Information Society and 

Media 

JUST = justice and consumers 

MARE = Maritime Affairs and 

Fisheries 

MARKT = Internal Market and 

Services 

MOVE = Mobility and Transport 

OLAF = European Anti-Fraud Office 

REGIO = Regional and Urban Policy 

RTD = Research and Innovation 

SANCO = Health and Consumers 

SANTE = Health and Food Safety     

SG = Secretariat-General                                                                               

TAXUD = Taxation and Custom Union 

TRADE = trade 

TREN = Transport and Energy 

safety. Consumer policy has been 

transferred to DG JUST. 

 

Type AP. = Action Plan 

Com. Reg. = Commission Regulation 

Com. Dir. = Commission Directive 

Com. Del. Reg. = Commission Delegated 

Regulation 

Com. Imp. Dec. = Commission 

Implementing Decision 

Com. Imp. Dir. = Commission 

Implementing Directive 

Com. Imp. Reg. = Commission 

Implementing Regulation 

Com. Ini. = Commission initiative 

Com. Rec. = Commission 

Recommendation 

Comm. = Communication  

Coun. Dec. = Council Decision 

Coun. Dir. = Council Directive  

Type of act the Impact Assessment 

and Proposal are proposing. 
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Sheet 1. All IAs  

Variable  Scores Sources and comments 

Coun. Frwk. Dec. = Council Framework 

Decision 

Coun. Rec = Council Recommendation 

Coun. Reg. = Council Regulation 

Dec. = Decision 

Dir. = Directive 

Imp. Dec. = Implementing Decision 

Guidelines = Guidelines 

Rec. = Recommendation 

Reg. = Regulation 

Strategy = Strategy 

WP. = White Paper 

IAonLegAct 

(binary) 

0 = No 

1 = Yes 

 

Combined with Variable ‘Type’ 

This is a binary code for whether or 

not the IA is for a proposal of a 

(council) directive or (council) 

regulation. These are the four types of 

acts that I later on would like to add in 

the dataset. All the other types of 

legislative and non-legislative acts are 

not important for this dissertation and 

are thus left out by coding them as 0. 

This column is directly linked to the 

results displayed in the column with 

variable ‘Type’ 

AmendmentType 0 = New  

1 = Amending 

2 = Repealing 

3 = Recast 

4 = Decision(s) repealed  Directive or 

Regulation 

99 = If column H = 0 

Green = Suitable for move to Sheet 

2A/2B 

This variable is to code all the impact 

assessments and the corresponding 

proposal for the type of amendment 

that they make. Only the impact 

assessments that have been coded 

with a 1 in the previous column 

(IAonLegAct) were looked at. Every 

track that is coded with a 0 in the 

previous column received a 99 and 

were left out of the next sheets. As the 

dataset is supposed to look at 

legislation that possibly has been 

evaluated, it is of no use to include 

impact assessments, and thus 

legislative tracks, that create new 

legislation. These tracks were coded 

with a 0 and were not transferred to 
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Sheet 1. All IAs  

Variable  Scores Sources and comments 

the next sheets. If a track was coded 

with a 1 to 4 (alone or in 

combination), they were marked 

green and transferred to the next 

sheets. The green is just a visual aid.  
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A.4 Sheet 2 ‘All LegIAs’: Contains all legislation-altering procedures  

 

Sheet 2. All LegIAs  

Variable  Scores Sources and comments 

Nr. n Number of the row in the datasheet. 

Mainly used for sorting exercises to 

keep an overview. 

IA SEC(yyyy)nnnn or SWD(yyyy)nnnn Document number of the impact 

assessment. At the start of 2012 the 

denotation switched from SEC to 

S(taff) W(orking) D(ocument). 

Year yyyy The year in which the document is 

published according to the document 

itself looking at the IA number, not the 

publication date. 

Date dd-mm-yyyy The year of publication as stated on the 

impact assessment. 

Proposal COM(yyyy)nnnn  The corresponding proposal of the 

accompanying impact assessment. 

DG AGRI = Agriculture and Rural 

Development 

CLIMA = Climate Action 

CNECT = communications networks, 

content and technology 

COMM = Communications 

COMP = Competition 

DEVCO = International Cooperation 

and development 

EAC = Education, Youth, Sport and 

Culture 

ECFIN = Economic and Financial 

Affairs 

EMPL = Employment, Social affairs 

and Inclusion 

ENER = Energy 

ENTR = Enterprise and Industry 

ENV = Environment 

ESTAT = Eurostat 

EXTR = External Relations 

FISMA = Financial Stability, Financial 

Services and Capital Markets Union 

For reference the website 

https://ec.europa.eu/info/departments_

en was used for names and 

terminology. DG’s with an asterisk at 

the end of their name are old DGs. In 

2010 DG TREN was spliced into DG 

MOVE and DG ENER. In 2012 DG 

INFSO was renamed to DG CNECT. 

With new Commission’s it was also 

possible that some DGs shifted in 

tasks. In 2015 for example there was a 

big shift. DG FISMA was created out 

of DG MARKT and is now solely 

responsible for the Financial markets. 

DG MARKT was then merged with 

DG ENTR and renamed to DG 

GROW. DG SANCO was transformed 

to DG SANTE as it is now solely 

focused on health and food safety. 

Consumer policy has been transferred 

to DG JUST. 

 

https://ec.europa.eu/info/departments_en
https://ec.europa.eu/info/departments_en
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Sheet 2. All LegIAs  

Variable  Scores Sources and comments 

FPI = Foreign Policy Instruments 

GROW = Internal market, industry, 

entrepreneurship and SMEs  

HOME = Migration and Home Affairs                                                             

INFSO = Information Society and 

Media 

JUST = justice and consumers 

MARE = Maritime Affairs and 

Fisheries 

MARKT = Internal Market and 

Services 

MOVE = Mobility and Transport 

OLAF = European Anti-Fraud Office 

REGIO = Regional and Urban Policy 

RTD = Research and Innovation 

SANCO = Health and Consumers 

SANTE = Health and Food Safety     

TAXUD = Taxation and Custom Union 

TRADE = trade 

TREN = Transport and Energy 

Type Coun.Dir. = Council Directive  

Coun.Reg. = Council Regulation 

Dir. = Directive 

Reg. = Regulation 

Type of act the Impact Assessment and 

Proposal are proposing. 

 

 

AmendmentType 1 = Amending 

2 = Repealing 

3 = Recast 

4 = Decision  regulation 

Yellow = Amendment+recast/repeal 

(1,2 or 1,3) 

Green = Repeal/recast (2, 3 or 2,4 or 3,4) 

 

The type of amendment the act is 

making to the altered legislation. The 

colour codes yellow and green are used 

to indicate which tracks are interesting 

to look at in terms of determining 

whether they are suited for a case study 

in chapter 5. More on that in Chapter 5.  

ProcedureType APP = Assent procedure 

AVC = Consent procedure 

COD =  Ordinary legislative procedure 

CNS = Consultation 

NLE = Non-legislative enactments 

 

APP and AVC are historic procedures, 

no longer being in use. The most 

common procedure is COD. CNS is 

used. 
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Sheet 2. All LegIAs  

Variable  Scores Sources and comments 

ProcedureNumbe

r 

Yyyy/nnnn This is the procedure nummer, which 

can be used to trace the procedure both 

on EUR-LEX and EPLO. 

ResultAct CD yyyy/nnnn 

CR yyyy/nnnn 

D yyyy/nnnn 

R yyyy/nnnn 

The legislative act which is the result 

of the procedure in ProcedureNumber. 

EVResultAct nnn (yyyyX) This column is to indicate if the act 

from variable ‘ResultAct’ is in the EV-

datasheet or not. Nnn = indication for 

the number of the evaluation in the 

sheet, yyyy = the year in which the 

evaluation was published and X is an 

indication of the number of legislative 

acts that are evaluated by the 

evaluation: 

S = Single act evaluation 

D = Double act evaluation  

T = Triple act evaluation 

Q = Quadrupel act evaluation 

M = Multiple acts evaluation (5-10) 

B = Bulk acts evaluations (10+) 

AlteredActs CD yyyy/nnnn 

CR yyyy/nnnn 

D yyyy/nnnn 

R yyyy/nnnn 

This column contains the legislative 

acts that are altered by the act of 

variable ‘ResultAct’.  

EVAlteredAct nnn (yyyyX) This column is to indicate if the act 

from variable ‘AlteredAct’ is in the 

EV-datasheet or not. Nnn = indication 

for the number of the evaluation in the 

sheet, yyyy = the year in which the 

evaluation was published and X is an 

indication of the number of legislative 

acts that are evaluated by the 

evaluation: 

S = Single act evaluation 

D = Double act evaluation  

T = Triple act evaluation 

Q = Quadrupel act evaluation 

M = Multiple acts evaluation (5-10) 



124 

 

Sheet 2. All LegIAs  

Variable  Scores Sources and comments 

B = Bulk acts evaluations (10+) 

ResultActAlter 0 = no 

1 = amended 

1P = partial amendment 

2 = repealed 

2P = partial repeal 

3 = recast 

Yellow = Implicit repeal 

Green = Repeal/recast (2 or 3). 

The type of amendment that has been 

made to the act in variable ‘ResultAct’. 

If there is an act for both the variable 

‘ResultActRepeal’ and 

‘ResultActAmend’ then the coding for 

the amending acts (1) will not be 

displayed anymore and it will only be 

2 for the repealing act. The colour 

codes yellow and green are used to 

indicate which tracks are interesting to 

look at in terms of determining whether 

they are suited for a case study in 

chapter 5. More on that in Chapter 5. 

ResultActRepeal CD yyyy/nnnn 

CR yyyy/nnnn 

D yyyy/nnnn 

R yyyy/nnnn 

This column contains the legislative 

acts that are have repealed/recast the 

act of variable ‘ResultAct’.  

ResultActAmend CD yyyy/nnnn 

CR yyyy/nnnn 

D yyyy/nnnn 

R yyyy/nnnn 

This column contains the legislative 

acts that are have amended the act of 

variable ‘ResultAct’.  

EVinIA p. X EV nnn In this column I try to denote on which 

page of an IA I find a reference to a 

corresponding EV that is in the EV 

datasheet. X = page number. Nnn = 

number of the EV. I sometimes include 

other commentary as well. 

Comments [text] Extra text where I comment on some of 

the findings in the variable ‘EVinIA’ 

column or more in general about this 

track. 

 

A.5 Sheet 3 ‘All LegEVs’: Contains all legislative evaluations 
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Sheet 3. All LegEVs  

Variable  Scores Sources and comments 

Nr. n Number of the row in the datasheet. 

Mainly used for sorting exercises to 

keep an overview. 

Title [text] Name of the evaluation 

SWD Before 2015: COM(yyyy)nnnn, 

SEC(yyyy)nnnn or internet link 

After 2015: SWD(yyyy)nnnn  

The document number or internet link 

where the evaluation can be found. 

Date dd-mm-yyyy The year of publication as stated on the 

impact assessment. 

Legislation R yyyy/nnnn or D yyyy/nnnn  The legislation that is evaluated 

DG AGRI = Agriculture and Rural 

Development 

CLIMA = Climate Action 

CNECT = communications networks, 

content and technology 

COMM = Communications 

COMP = Competition 

DEVCO = International Cooperation 

and development 

EAC = Education, Youth, Sport and 

Culture 

ECFIN = Economic and Financial 

Affairs 

EMPL = Employment, Social affairs 

and Inclusion 

ENER = Energy 

ENTR = Enterprise and Industry 

ENV = Environment 

ESTAT = Eurostat 

EXTR = External Relations 

FISMA = Financial Stability, Financial 

Services and Capital Markets Union 

FPI = Foreign Policy Instruments 

GROW = Internal market, industry, 

entrepreneurship and SMEs  

HOME = Migration and Home Affairs                                                             

INFSO = Information Society and 

Media 

JUST = justice and consumers 

For reference the website 

https://ec.europa.eu/info/departments_

en was used for names and 

terminology. DG’s with an asterisk at 

the end of their name are old DGs. In 

2010 DG TREN was spliced into DG 

MOVE and DG ENER. In 2012 DG 

INFSO was renamed to DG CNECT. 

With new Commission’s it was also 

possible that some DGs shifted in 

tasks. In 2015 for example there was a 

big shift. DG FISMA was created out 

of DG MARKT and is now solely 

responsible for the Financial markets. 

DG MARKT was then merged with 

DG ENTR and renamed to DG 

GROW. DG SANCO was transformed 

to DG SANTE as it is now solely 

focused on health and food safety. 

Consumer policy has been transferred 

to DG JUST. 

 

https://ec.europa.eu/info/departments_en
https://ec.europa.eu/info/departments_en
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Sheet 3. All LegEVs  

Variable  Scores Sources and comments 

MARE = Maritime Affairs and 

Fisheries 

MARKT = Internal Market and 

Services 

MOVE = Mobility and Transport 

OLAF = European Anti-Fraud Office 

REGIO = Regional and Urban Policy 

RTD = Research and Innovation 

SANCO = Health and Consumers 

SANTE = Health and Food Safety     

TAXUD = Taxation and Custom Union 

TRADE = trade 

TREN = Transport and Energy 

Year yyyy  The year in which the proposal was 

published. 

 

 

Link change n The number indicates how often the 

internet link was changed for the 

specific evaluation. This is meant to 

show that I have checked all the 

evaluations that have an internet link in 

column C. Sometimes the internet link 

was broken and I have tried to see if the 

evaluation was available as a COM-

document. Sometimes I used Google to 

search for the document and if I have 

retrieved it I used that link.  
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A.6 Sheet 4 ‘Data Combined’: Combines the information from sheet 2 and 3  

 

Sheet 4. Data combined 

Variable  Scores Sources and comments 

NR. n Number of the row in the datasheet. 

Mainly used for sorting exercises to 

keep an overview. 

UID n.x.x First number = Base identifier. Second 

number = number of the cycle. 

Subsequent numbers = differentiation 

of various legal tracks. Example: All 

subsequent numbers are to 

differentiate between various branches 

if one legislative tracks has received 

two or more updates (for example, row 

9-11 have UID 4.2.1, 4.2.2 & 4.2.3 to 

denote that the base act of 4.1 (row 8) 

has been amended three separate 

times). Some tracks might start with 

the addition of a letter (for example, 

row 4 & 5 contain track 3.1A & 3.1B). 

This means 1 IA has two separate 

dossiers resulting in two different legal 

acts. 

FIRST 0 = no                                         

1 = yes 

There are multiple consecutive 

legislative cycles available in the 

dataset. In order to specify which cycle 

the specific track is situated in, I coded 

it for first to sixth. 

SECOND 0 = no                                         

1 = yes 

There are multiple consecutive 

legislative cycles available in the 

dataset. In order to specify which cycle 

the specific track is situated in, I coded 

it for first to sixth. 

THIRD 0 = no                                         

1 = yes 

There are multiple consecutive 

legislative cycles available in the 

dataset. In order to specify which cycle 

the specific track is situated in, I coded 

it for first to sixth. 
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Sheet 4. Data combined 

Variable  Scores Sources and comments 

FOURTH 0 = no                                         

1 = yes 

There are multiple consecutive 

legislative cycles available in the 

dataset. In order to specify which cycle 

the specific track is situated in, I coded 

it for first to sixth. 

FIFTH 0 = no                                         

1 = yes 

There are multiple consecutive 

legislative cycles available in the 

dataset. In order to specify which cycle 

the specific track is situated in, I coded 

it for first to sixth. 

SIXTH 0 = no                                         

1 = yes 

There are multiple consecutive 

legislative cycles available in the 

dataset. In order to specify which cycle 

the specific track is situated in, I coded 

it for first to sixth. 

CORR n.x.x Corresponding UID number if this 

legislative track has been already used 

at a previous point. Example: Base 

cycle 9.1 results in CR 2005/07658. 

This act is amended by R 2009/1224. 

The legislative track was already 

entered as 5.2 and therefore this 

column in the track 9.2 refers to 5.2 

IA SEC(yyyy)nnnn or SWD(yyyy)nnnn Document number of the impact 

assessment. At the start of 2012 the 

denotation switched from SEC to 

S(taff) W(orking) D(ocument). 

DATE1 dd-mm-yyyy The year of publication as stated on the 

impact assessment.  

IAACTALT CD yyyy/nnnn 

CR yyyy/nnnn 

D yyyy/nnnn 

R yyyy/nnnn 

This column contains the IA-based act 

that is altered. This will only happen in 

tracks that are in a subsequent cycle 

(and thus have a 1 in column D-H as 

only in subsequent cycles there will be 

IA-amended acts, not in the first cycle). 

OTHERPREVA

CT 

CD yyyy/nnnn 

CR yyyy/nnnn 

D yyyy/nnnn 

R yyyy/nnnn 

This column contains the acts that are 

altered by the IA-based act this 

legislative track produces.  
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Sheet 4. Data combined 

Variable  Scores Sources and comments 

 

TOTALINIA n This is a SUM column which counts all 

the numbers in 

AO2+BA2+BM2+BY2+CK2+CW2+

DI2 to give a total on the times I coded 

an evaluation as 1 in those columns. 

TOTALONTIM

E 

n This is a SUM column which counts all 

the numbers in 

AK2;AW2;BI2;BU2;CG2;CS2;DE2 

to give a total on the times I coded an 

evaluation as being on time (12 months 

or more published before the IA is 

published) 

TOTALLINK n This is a SUM column which counts all 

the numbers in 

AK2;AW2;BI2;BU2;CG2;CS2;DE2 

to give a total on the times I coded an 

evaluation as being linked to an impact 

assessment 

AMOUNTREG n Number of regulations altered 

AMOUNTDIR n Number of directives altered 

AMOUNTCREG n Number of council regulations altered 

AMOUNTCDIR n Number of council directives altered 

TOTAL n Total number of legislative acts 

altered. The sum of columns (Q-T) 

AMOUNTREGE

V 

n Number of regulations evaluated 

AMOUNTREGE

VOT 

n Number of regulations evaluated that 

are on time 

AMOUNTDIRE

V 

n Number of directives evaluated 
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Sheet 4. Data combined 

Variable  Scores Sources and comments 

AMOUNTDIRE

VOT 

n Number of directives evaluated that are 

on time 

AMOUNTCREG

EV 

n Number of council regulations 

evaluated 

AMOUNTCREG

EVOT 

n Number of council regulations 

evaluated that are on time 

AMOUNTCDIR

EV 

n Number of council directives 

evaluated 

AMOUNTCDIR

EVOT 

n Number of council directives 

evaluated that are on time 

EFRSBAR 0 = no 

1 = yes 

2 = discussion 

In the Annex of the RSB's annual 

reports the RSB noted down all the 

impact assessments that are based on a 

previous evaluation. By cross-

referencing this list with my own 

findings, I try to see if I missed 

anything. After doing so, I noted that 

there are a number of cases where the 

RSB says the IA contains an 

evaluation, but it is either not clear 

where the evaluation is, or the 

evaluation is not according to the 

standards of EU evaluations (and 

especially the five criteria of 

effectiveness, efficiency, coherence, 

relevance and EU added value). 

EVx [text] Name of the evaluation. 

EVxSWD Before 2015: COM(yyyy)nnnn, 

SEC(yyyy)nnnn or internet link 

After 2015: SWD(yyyy)nnnn 

Document number or internetlink of 

the evaluation 

EVxDATE dd/mm/yyyy Date of publishing 

EVxLEGEV CD yyyy/nnnn 

CR yyyy/nnnn 

D yyyy/nnnn 

The legislation that is evaluated 
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Sheet 4. Data combined 

Variable  Scores Sources and comments 

R yyyy/nnnn 

NUMLEGEVx n Number of legislative acts that that the 

evaluation covers 

EVxACTOT 0 = no 

1 = yes 

Evaluation is on time (more than 12 

months between publication of EV and 

IA) 

EVxACTNOT 0 = no 

1 = yes 

Evaluation is not on time 

EVxLINK 0 = no 

1 = yes 

EV SWD is published and formally 

linked to the IA/COM 

EVxNOTLINK 0 = no 

1 = yes 

Evaluation is not linked 

EVxINIA 0 = no 

1 = yes 

Evaluation is referred to in the impact 

assessment 

EVxNOTINIA 0 = no 

1 = yes 

Evaluation is not referred to in the 

impact assessment 

PAGENRx n Page of the IA where the EV is 

mentioned 

YEAR Yyyy The year in which the impact 

assessment is published 

DATE2 dd/mm/yyyy The same as variable DATE1. 

PROPOSAL COM(yyyy)nnnn  The corresponding proposal of the 

accompanying impact assessment. 

DG AGRI = Agriculture and Rural 

Development 

CLIMA = Climate Action 

CNECT = communications networks, 

content and technology 

COMM = Communications 

COMP = Competition 

DEVCO = International Cooperation 

and development 

For reference the website 

https://ec.europa.eu/info/departments_

en was used for names and 

terminology. DG’s with an asterisk at 

the end of their name are old DGs. In 

2010 DG TREN was spliced into DG 

MOVE and DG ENER. In 2012 DG 

INFSO was renamed to DG CNECT. 

With new Commission’s it was also 

possible that some DGs shifted in 

https://ec.europa.eu/info/departments_en
https://ec.europa.eu/info/departments_en
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Sheet 4. Data combined 

Variable  Scores Sources and comments 

EAC = Education, Youth, Sport and 

Culture 

ECFIN = Economic and Financial 

Affairs 

EMPL = Employment, Social affairs 

and Inclusion 

ENER = Energy 

ENTR = Enterprise and Industry 

ENV = Environment 

ESTAT = Eurostat 

EXTR = External Relations 

FISMA = Financial Stability, Financial 

Services and Capital Markets Union 

FPI = Foreign Policy Instruments 

GROW = Internal market, industry, 

entrepreneurship and SMEs  

HOME = Migration and Home Affairs                                                             

INFSO = Information Society and 

Media 

JUST = justice and consumers 

MARE = Maritime Affairs and 

Fisheries 

MARKT = Internal Market and 

Services 

MOVE = Mobility and Transport 

OLAF = European Anti-Fraud Office 

REGIO = Regional and Urban Policy 

RTD = Research and Innovation 

SANCO = Health and Consumers 

SANTE = Health and Food Safety     

TAXUD = Taxation and Custom Union 

TRADE = trade 

TREN = Transport and Energy 

tasks. In 2015 for example there was a 

big shift. DG FISMA was created out 

of DG MARKT and is now solely 

responsible for the Financial markets. 

DG MARKT was then merged with 

DG ENTR and renamed to DG 

GROW. DG SANCO was transformed 

to DG SANTE as it is now solely 

focused on health and food safety. 

Consumer policy has been transferred 

to DG JUST. 

 

PROCEDURET

YPE 

APP = Assent procedure 

AVC = Consent procedure 

COD =  Ordinary legislative procedure 

CNS = Consultation 

NLE = Non-legislative enactments 

 

APP and AVC are historic procedures, 

no longer being in use. The most 

common procedure is COD. CNS is 

used. 
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Sheet 4. Data combined 

Variable  Scores Sources and comments 

PROCEDUREN

UMBER 

Yyyy/nnnn This is the procedure nummer, which 

can be used to trace the procedure both 

on EUR-LEX and EPLO. 

RESULTACT CD yyyy/nnnn 

CR yyyy/nnnn 

D yyyy/nnnn 

R yyyy/nnnn 

The legislative act which is the result 

of the procedure in ProcedureNumber. 

ACTISREG 0 = no 

1 = yes 

Is the act a regulation? 

ACTISDIR 0 = no 

1 = yes 

Is the act a directive? 

ACTISCREG 0 = no 

1 = yes 

Is the act a council regulation? 

ACTISCDIR 0 = no 

1 = yes 

Is the act a council directive? 

AMEND 0 = no 

1 = yes 

Does the act amend previous acts? 

 

REPEAL 0 = no 

1 = yes 

Does the act repeal previous acts? 

 

RECAST 0 = no 

1 = yes 

Is it a recast? 

DECISION 0 = no 

1 = yes 

Is it repealing decision(s)? 

ALTERED 0 = no 

1 = yes 

Has the act of variable RESULTACT 

been altered? 

ALTEREDBYIA 0 = no 

1 = yes 

Has the act of variable RESULTACT 

been altered by in IA-based act? 

NONIAAMEND CD yyyy/nnnn 

CR yyyy/nnnn 

D yyyy/nnnn 

R yyyy/nnnn 

Non IA-based acts that amend the IA-

based act 

NONIAREPEAL CD yyyy/nnnn 

CR yyyy/nnnn 

D yyyy/nnnn 

R yyyy/nnnn 

Non IA-based Acts that repeal the IA-

based act 

OTHER [text] Notes on certain issues I encountered. 
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A.7 Sheet 5 ‘Viability’: Contains all viable cases for the Chapter 5 case studies 

 

Sheet 5. Viability  

Variable  Scores Sources and comments 

Case [text] The overarching subject of the 

legislative case. Derived from looking 

at the topic on EUR-LEX 

UID n First number = Base identifier. Derived 

from column B in sheet 4. 

Cycles n Number of legislative cycles that are 

made in the legislative case. Derived 

from columns B-H in sheet 4. 

Tracks n Number of separate legislative tracks 

that are in the legislative case. Derived 

from counting all the tracks with the 

same UID base number. 

Complexity n/n/n/n/n Number of legislation that is being 

amended. Derived from column U in 

sheet 4. 

Topics n Number of different topics in the 

legislation that might show up. This is 

more subjective, but this comes about 

when looking through the subsequent 

topics on EUR-LEX.  

DGs AGRI = Agriculture and Rural 

Development 

CLIMA = Climate Action 

CNECT = communications networks, 

content and technology 

COMM = Communications 

COMP = Competition 

DEVCO = International Cooperation 

and development 

EAC = Education, Youth, Sport and 

Culture 

ECFIN = Economic and Financial 

Affairs 

EMPL = Employment, Social affairs 

and Inclusion 

ENER = Energy 

ENTR = Enterprise and Industry 

For reference the website 

https://ec.europa.eu/info/departments_

en was used for names and 

terminology. DG’s with an asterisk at 

the end of their name are old DGs. In 

2010 DG TREN was spliced into DG 

MOVE and DG ENER. In 2012 DG 

INFSO was renamed to DG CNECT. 

With new Commission’s it was also 

possible that some DGs shifted in 

tasks. In 2015 for example there was a 

big shift. DG FISMA was created out 

of DG MARKT and is now solely 

responsible for the Financial markets. 

DG MARKT was then merged with 

DG ENTR and renamed to DG 

GROW. DG SANCO was transformed 

https://ec.europa.eu/info/departments_en
https://ec.europa.eu/info/departments_en


135 

 

Sheet 5. Viability  

Variable  Scores Sources and comments 

ENV = Environment 

ESTAT = Eurostat 

EXTR = External Relations 

FISMA = Financial Stability, Financial 

Services and Capital Markets Union 

FPI = Foreign Policy Instruments 

GROW = Internal market, industry, 

entrepreneurship and SMEs  

HOME = Migration and Home Affairs                                                             

INFSO = Information Society and 

Media 

JUST = justice and consumers 

MARE = Maritime Affairs and 

Fisheries 

MARKT = Internal Market and 

Services 

MOVE = Mobility and Transport 

OLAF = European Anti-Fraud Office 

REGIO = Regional and Urban Policy 

RTD = Research and Innovation 

SANCO = Health and Consumers 

SANTE = Health and Food Safety     

TAXUD = Taxation and Custom Union 

TRADE = trade 

TREN = Transport and Energy 

to DG SANTE as it is now solely 

focused on health and food safety. 

Consumer policy has been transferred 

to DG JUST. Derived from column DP 

in sheet 4. 

 

Evaluations n/n/n/n/n Number of evaluations available per 

legislative cycle. Derived from column 

W in sheet 4. 
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Annex B: Process of creating the dataset 

 

Within this Annex I describe the process of creating the dataset. I will discuss the choices made 

before starting the dataset, the collection of all impact assessments and evaluations and the 

retrieval of all available metadata355. Afterwards, I will discuss the coding and creation of the 

Excel-sheets that form the dataset as linked to in Annex A. 

B.1 Choices made before starting the dataset. 

Several choices have been made before creating a dataset.  

What constitutes a legislative tracks in this dataset? 

A legislative track is, for this research, defined as: the life cycle of one regulation or directive, 

from the start of its inception to the end when it is evaluated. The policy documents of the 

Commission state that the beginning of a cycle is ‘the design of a piece of legislation’ (European 

Commission, 2010, p. 3; 2017c, p. 5). More specific are the Guidelines (European Commission, 

2017c, pp. 6-7) and Toolbox (European Commission, 2017b, p. 9) which show that the 

legislative cycle starts with planning a Roadmap for non-major initiatives or inception IA for 

major initiatives. ‘Major’ initiatives are those initiatives included in the Commission Work 

Programme as well as other significant legislative actions and policy decisions (European 

Commission, 2018, p. 17).356 Not all of these initiatives are legislative actions that require an 

inception IA and IA. The responsible DG has to determine whether or not an inception IA is 

necessary, by determining if an IA is necessary (European Commission, 2017a, p. 15). An IA 

will be required when “the expected economic, environmental or social impacts of EU action 

are likely to be significant.” (European Commission, 2017b, p. 48). Of course this leaves a 

certain leeway for the Commission or for DGs to decide whether or not an IA is necessary. 

Although this is not a problem most of the time, recent research by the Impact Assessment 

Institute shows that there is quite a substantial number of legislative proposals which are 

adopted without an IA. Sometimes there is an explanation for this (emergency legislation, or 

only simple codification, or basically falling within some of the exceptions mentioned in 

Toolbox #9), although in some cases there is not even an explanation for omitting an IA.357  

The IA’s are published alongside the proposal for new legislation (European Commission, 

2017c, p. 16). After publishing the IA the legislative process will enter the phase where 

Parliament and Council decide on the proposal, sometimes after many years and discussion 

rounds.358 This is a phase where the Commission is less involved in the process. The 

                                                 
355 ‘Metadata’ means data about data, in this case it means things like date, author, pages, and document numbers 

of the impact assessment and evaluation documents. For more information on metadata see the website of the 

EU’s EUROSTAT on this subject, available at ec.europa.eu/eurostat/data/metadata/, accessed 17-9-2019. 
356 The priority pending proposals are usually found in the Annex 3 to the Commission’s Work Programme 

documents. 
357 See for more information (Impact Assessment Institute, 2017, pp. 34-35). See the Better Regulation Toolbox 

#9 for the initiatives which require no impact assessment a priori (European Commission, 2017b, pp. 50-51) 
358 For example, the procedure 2007/0267(CNS) on Value added tax (VAT): common system, treatment of 

insurance and financial services has been ongoing since 2007 when the proposal was adopted by the 

Commission. Especially the Council has been less than forthcoming on adopting this proposal, debating it a 

number of times without a final resolution. In 2016 the procedure has been withdrawn by the Commission. There 
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Commission will not be involved again359, until the legislation has been adopted by Parliament 

and Council. Then comes the phase where the Commission might have to adopt implementing 

legislation to give effect to certain provisions, for example a directive which needs some 

additional implementing legislation.360 Furthermore, the Commission will at that moment start 

the monitoring process (European Commission, 2017c, pp. 43-44) and the ignition of (ex-post) 

evaluation, either as a standalone project or as part of a broader Fitness Check (European 

Commission, 2017c, pp. 53-54).361 Ex-post evaluation or Fitness Check can be seen as the end 

of a single legislative track as the legislation has thus completed one full cycle from inception 

to evaluation.    

The Commission lists the information from evaluations as a valuable source for improving 

legislation and recommends evaluating first before altering legislation  in order to make new 

policy choices and improve upon the old legislation (European Commission, 2017b, pp. 17-18). 

This link is further strengthened because the Commission also sees a function for evaluations 

to check whether the predictions made by the IA turn out to be accurate (European Commission, 

2017c, p. 8). The link between ex-ante and ex-post instruments thus works both ways. 

Nevertheless, the linking is mostly seen as going from one direction (ex-post evaluation of 

legislation in cycle 1) to the next (ex-ante IA of legislation in cycle 2). This will also be the link 

that will be examined hereafter.362 In practice, this link will not be visible in the dataset until 

new legislation is being drafted that also has an accompanying impact assessment. Only then 

can we see two legislative tracks where track 2 is a continuation of track 1 because the 

legislation drafted in track 1 changes in track 2. If there is an impact assessment in both tracks, 

that will be the strongest visible link between tracks.363   

What years are examined?  

As described in Chapter 3, impact assessments have been drafted since 2003. Therefore the start 

of the IA dataset will be in 2003 with the first impact assessment.364 The start of the evaluation 

                                                 
are also procedures where it takes a number of years only to find out that the goals of Parliament and Council 

diverge too much to come to an agreement. In case of procedure 2004/0209(COD) on a working time directive, 

Parliament and Council do not agree after two readings, and cannot reach an agreement in the Conciliation 

committee (art. 294(10) TFEU), therefore Parliament has rejected the proposal and after almost five years this 

legislative track is ended.  
359 Exceptions are of course when the Commission responds to Parliamentary changes to the legislation or when 

there is a disagreement between Parliament and Council, or the Commission has to make certain changes and 

update the proposal. See for example Procedure 2017/0230(COD) where the Commission published an amended 

proposal COM(2018)0646 to account for the inclusion of another piece of legislation in the proposal.  
360 Cf. art. 290-291 TFEU. 
361 More on these instruments in paragraph 3.1.3.2 
362 Checking whether ex-post evaluations assessed the quality and accuracy of the estimation of impacts in 

impact assessments is worthwhile research, but unfortunately falls outside the scope of this research. 
363 That does not mean that in legislation that does not have an impact assessment there is no feedback from 

evaluations to it. This will probably not be the case, as also the explanatory memorandum can contain evaluative 

information. Going through all legislative proposals and the memorandum would however be too time-

consuming and thus this is not checked. But of course, legislation gets amended, so there should be legislative 

cycles in terms of a procedure leading to legislation version 1 which gets altered in a subsequent cycle in 

legislation version 2. In this research however the choice was made to only include IA-based tracks otherwise the 

dataset would’ve ballooned. 
364 SEC(2003)0694. 
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side of the dataset is 2000.365 This means that the beginning of the collection of impact 

assessments and evaluations is uneven: 2003 vs. 2000. This is not a problem because since the 

impact assessments will be the start of every cycle, there is a chance that legislation that will be 

adapted by the proposal linked to an impact assessment in 2003 (or later), will be evaluated 

beforehand in the time-period 2000-2002. This means that there is a greater chance to capture 

more subsequent legislative cycles within the dataset.  

The end of data collection has two separate cut-off points: 

 For impact assessments data collection has been stopped after 15-06-2018.366  

 For evaluations the data collection has been stopped after the 3-12-2018.367  

The complete dataset has been checked again at the end of August, beginning of September 

2018.368 

B.2 Gathering the impact assessments 

Since the start of this research project, all the impact assessments that are publicly available 

have been displayed on the Commission’s website.369 Downloading all the impact assessments 

from the Commission’s website results in 1074 documents.370 To double-check if this were all 

impact assessments, EUR-LEX was searched for impact assessments. Interestingly enough, this 

                                                 
365 More on the reason why in paragraph B.5 
366 At a conference in Brussels organized by the RSB, Martin Selmayr (Director-General of the Secretariat 

General of the Commission) announced that no new proposals with impact assessments would be put forward, as 

there were still more than 200+ proposals the Parliament and Council as co-legislators had to discuss.  There 

have been four more proposals with impact assessment published since then but they have not been included. 
367 This is the latest point in time that I have been able to add data to the dataset and dissertation in general. 

Although something could be said for closing the data collection of impact assessments and evaluations at the 

same time, I decided to keep gathering evaluations to put into the dataset. The reason for this is twofold. First, 

evaluations will logically appear (years) later than impact assessments will, so there is a chance there might be 

some evaluations coming out after closing the data collection for impact assessments. If new evaluations appear, 

I would like to include those in my dataset. Second, if a new evaluation needs to be added it will not create a new 

legislative track. The only thing that will chance are some figures and percentages, but this is a minor detail 

compared to the creation of a new legislative track based on an impact assessment. Third, it is impossible to 

meaningfully compare the number of impact assessments published in year X with the number of evaluations 

published in year X. There is not a connection per se between these two in the same year, so adding more 

evaluations after stopping the collection of impact assessments should not skew my analysis. Fourth, the reason 

for the specific date of 3-12-2018 is because the RSB published four evaluations on 3-12-2018 so setting the date 

on 3-12-2018 allowed me to include these evaluations in the dataset. There is a fifth reason, which is visible in 

the data from the interviews in Chapter 6: Commission employees stated that as there were no more impact 

assessments produced, the time and resources will be directed to doing evaluations and fitness checks in order to 

prepare for the next Commission and it’s legislative plans. 
368 Apart from any evaluations that were added later, as well as small error and omission corrections. 
369 ec.europa.eu/transparency/regdoc/?fuseaction=ia, accessed 17-9-2019. At the end of 2016 the Commission’s 

Better Regulation websites were heavily revised, therefore creating a lot of broken links and inaccessible 

information. The link above leads to the impact assessments of 2017 at the moment. The impact assessments of 

2016 and earlier are available at ec.europa.eu/smart-regulation/impact/ia_carried_out/cia_2016_en.htm, 17-9-

2019.  
370 Last checked 17-09-2018. The number is as following: 2003 (21, 1 document marked as 2004), 2004 (27+2 

restricted), 2005 (73+1 restricted), 2006 (68+1 missing+2 tracks containing no impact assessment), 2007 (94+2 

not available), 2008 (117), 2009 (76), 2010 (53), 2011 (119), 2012 (69+1 missing), 2013 (99), 2014 (55), 2015 

(18), 2016 (61). In total 957 can be downloaded from the old impact assessment website. On the new website it 

gives 2017 (53 but 5 of them are documents noted as 2016) and 71 (1 being an impact assessment with 2017 as 

document number).    

file:///F:/Documenten/PhD/Chapter%203%20Dataset/ec.europa.eu/transparency/regdoc/%3ffuseaction=ia
http://ec.europa.eu/smart-regulation/impact/ia_carried_out/cia_2016_en.htm
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only delivers 864 results.371 A reason for this could be that EUR-LEX is dependent on the 

Commission to provide the documents that need to be uploaded to EUR-LEX.372 Another reason 

could be that the older/oldest impact assessments are not correctly uploaded to EUR-LEX or 

might not be labelled as such.373 Already it is noted that there are quite some differences in the 

number of documents every method delivers. The total amount of impact assessments 

downloaded from the Commission’s website and available for use are 1074.374 

B.3 Sheet 1: All impact assessments 

The first Excel-sheet s titled ‘1. All IAs’ in which, row by row the impact assessments are 

added. In Annex C I have included the codebook that has been used for the dataset. This sheet 

will contain all available impact assessments with the goal of selecting those impact 

assessments that can be of further use because they are related to legislation instead of non-

legislative acts. Metadata was derived from the documents itself such as the document number, 

the year, the date that the document was published375, and the corresponding proposal’s 

document number. The corresponding legislative proposal document number was retrieved 

from the Commission’s impact assessment website as the Commission placed that document 

next to the IA documents. Other metadata gathered is the DG that is responsible for the impact 

assessment. This coding of DGs was done based on the division of the IA-website where the 

impact assessments are stored376, combined with checking in the European Parliament’s 

Legislative Observatory (hereafter: EPLO).377   

The type of act that the impact assessment relates to (a legislative act, or something else like a 

communication) is also a variable.378 Because this research focuses on the legislative process, 

the decision was made to include in the further dataset all impact assessments that were related 

to (Council) directives and (Council) regulations. Therefore, more soft-law like instruments 

such as Communications, Guidelines, and Recommendations were left out of the analysis. The 

choice was made to also leave out delegated legislation such as Commission regulations. This 

is due to the fact that delegated legislation is at this moment not the subject of evaluation379 and 

                                                 
371 The search was done by choosing advanced search, under document reference choose ‘other’ and then select 

‘impact assessment’.  
372 In other words: EUR-LEX is not itself actively checking if the Commission has published something new. 

They wait for the Commission to send the documents. This was confirmed in emails between myself and EUR-

LEX discussing the unavailability of some documents on EUR-LEX. They were missing because they were not 

related to any procedure and thus were not forwarded to EUR-LEX by the Commission services for placement.  
373 There is a third option to triple-check this: the open data from the Secretariat-General (available at 

data.europa.eu/euodp/en/data/dataset/sg-regdoc, accessed 17-9-2019), but as this data-file is a) not up to date 

(Last data entered is 2017.) and b) not available in an easily extracted format (It contains a gigantic number of 

entries. Furthermore, there are unfortunately also a number of errors in the sheet which need manual correction 

in order to be usable in a programme like SPSS for example.), this is not used.  
374 Reference date: 17-9-2018. Includes 2003 – 2018.   
375 As is displayed on the document itself. This can differ sometimes with the time that the document is actually 

published on one of the Commission’s websites.  
376 For example, SWD(2016)0004 is under the heading ‘Justice and Consumers’ so corresponding DG would be 

JUST. See the excel-sheet for a legenda of DG names.  
377 europarl.europa.eu/oeil/home/home.do, accessed 27-6-2019.   
378 More on this in Annex C, but there have also been impact assessments made for non-legislative acts.  
379 This is in line with (Mastenbroek et al., 2015, p. 7) who also exclude delegated legislation in their evaluation 

dataset. They refer to Franchino 2007: 80 who also left out Commission legislation from a database because it is 

‘tertiary legislation’. 

file:///F:/Documenten/PhD/Chapter%203%20Dataset/data.europa.eu/euodp/en/data/dataset/sg-regdoc
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thus would not provide an opportunity to witness a legislative cycle even though, for example, 

Commission regulations that establish specific technical details do get an IA. 380 An example of 

the impact assessments thus excluded: 

SWD(2014)0196 accompanying Commission Regulation declaring certain 

categories of aid in the agriculture and forestry sector and in rural areas compatible 

with the internal market in application of Articles 107 and 108 TFEU and repealing 

Commission Regulation (EC) No 1857/2006. 

SWD(2015)0293 accompanying Commission Delegated Regulation 

supplementing Directive 2009/65/EC of the European Parliament and of the 

Council with regard to obligations of depositaries. 

 Example 1: impact assessments drafted for proposals for delegated  

legislation. 

So in this research I move away from the division that art. 288 TFEU creates in the sense of 

legal acts (regulation, directive, decision, recommendation and opinion) versus non-legal acts 

(communication, guideline, report and white paper) in favour of a divide based on art. 289(1) 

TFEU (the ordinary legislative procedure) but leaving the Decisions out as well.  

As the idea of the legislative cycle is that legislation gets adapted based on learnings from the 

past, new legislation is presumably less interesting for researching the link between evaluative 

instruments.381 The idea is that completely new legislation will only have an IA available as 

there is no previous version of the legislation that has been evaluated. Therefore with these 

legislative tracks it would not be truly linking ex-post and ex-ante in the sense that the same 

legislation is involved and thus these tracks for new legislation are excluded.382 It is of course 

possible that legislative tracks of new legislation will go on to form a perfect legislative cycle 

with ex-post evaluation and amending legislation based on an IA. However, that is not the 

starting point chosen because there the impact assessments are not based on information from 

the ex-post phase, whereas in this dataset every legislative track (and thus IA) involved has a 

previous starting point of the legislation.383   

The impact assessments had to be divided in a ‘new legislation’ group and an ‘altering existing 

legislation’ group. Coding for both categories was done by looking at the title of the impact 

                                                 
380 It is another discussion altogether whether or not these ‘details’ aren’t in fact very broad and even political 

choices that are also made in regular regulations, but that is outside  the scope of this research. See for more 

information on this subject for a start: (Chamon, 2013; Schütze, 2011; van Gestel, 2014, pp. 38-40). 
381 I mean ‘new’ in the sense that there has not been any regulation or directive in this area that is being amended 

in a new legislative procedure. 
382 It could be possible for impact assessments to use evaluative information from legislation that is perhaps 

similar to the new legislation but this is too difficult and time-consuming to check for this research. 
383 There are 209 tracks left out of the dataset that are related to regulations and directives but are new 

legislation. It could be interesting for future research to examine the status of these tracks but it falls outside of 

the scope of this Chapter. 
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assessments as it stipulates whether it is an IA for a regulation/directive or something else.384 If 

a description was unclear, EPLO was consulted. This was done mostly with older impact 

assessments as not all of them are available in EUR-LEX but they are available in EPLO.385 For 

the specific coding schedule, see Annex C. 

For most of the impact assessments, it was straightforward to discover whether they are 

accompanying a proposal that will alter legislation or not. For example: 

SEC(2006)0194: Commission Staff Working Document annex to the proposal for 

a Directive of the European Parliament and of the Council amending Council 

Directive 76/769/EEC relating to restrictions on the marketing of certain 

measuring devices containing mercury. 

Example 2: The title of an IA for legislation that will be updated. 

A second check of the coding based on document names was done by looking at EUR-LEX386 

whether the proposed legislation was amending or repealing any older acts. If still in doubt or 

if EUR-LEX provided no clarity, EPLO was checked as well.387 

  

SEC(2003)1343: Commission Staff Working Document – Directive of the 

European Parliament and of the Council on batteries and accumulators and Spent 

batteries and accumulators.  

The title doesn’t make it clear that this is about updated legislation. EUR-LEX does 

not show the IA. After searching EPLO, it shows that this proposed directive 

intends to repeal an older directive. 

Example 3: An IA without clear indication of the altering nature of the legislation. 

  

SEC(2005)0849 is an IA belonging to proposal COM(2005)0280 ‘for a Council 

Regulation establishing a European Union Agency for Fundamental Rights’.  

                                                 
384 Although in almost all cases this would lead to the correct identification, there is one IA (SEC(2011)1293) 

which accompanies a proposal for a regulation, where the end result is a directive (D 2013/0030). This is the 

only time this switch between type of legislative act has occurred. 
385 For example, SEC(2003)1086 which is an IA for a groundwater directive, was not available on EUR-LEX. 

But it was in EPLO when you search for it. The problem is that if you looked for the IA directly, you could not 

find it. However, if you knew that the legislative act to which it was attached was D 2006/0118 and you would 

look up that act in EPLO, you could see that the IA was described in the procedure-tab of the Directive. But 

when you clicked it, the link said ‘document does not exist’ which meant it had not been added to EUR-LEX as 

the link at EPLO refers back to EUR-LEX. I have reported this to EUR-LEX on 14-2-2017 and it was reported to 

me on 8-5-2017 that the IA has been uploaded on EUR-LEX. 
386 eur-lex.europa.eu/homepage.html?locale=en, accessed 17-9-2019. 
387 Which also avoids problems like with SWD(2013)0237 where the IA states that a regulation will be amended 

but in the end it is a directive which is amended. Another example, SEC(2004)0021 is titled ‘Extended IA of 

Proposal for a Directive on Services in the Internal Market’ which do not reveal that the adoption of this 

directive also amends a directive (albeit in a very minor way). 
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One could expect that if something is established, it is unlike that this is amending 

legislation, but in this case this act repeals an older regulation although it is not 

visible in the title of both the IA and the proposal. 

 Example 4: An IA which seems like it will be new legislation but is not. 

 

It becomes even more problematic if there is no indication that an act amends or repeals 

legislation other than by looking in the specific text of the legislation for a repeal-clause. 

  

By coincidence I discovered another problem: both in EUR-LEX and EPLO it is 

not indicated that R 2006/0861, which is the result of impact assessment 

SEC(2005)0426, is legislation that repeals a previous regulation (as well as 

repealing two decisions). This was only found out by looking at the specific 

legislation to see if there was a repeal-clause. In case of R 2006/0861, art. 32 

clearly states that some acts have to be repealed (Regulation (EC) No 657/2000 

and Decisions 2000/439/EC and 2004/465/EC are hereby repealed with effect from 

1 January 2007.)   

Example 5: Both the IA name, as well as EUR-LEX and EPLO do not indicate a repeal 

yet there is a repeal clause in the legislation itself.388 

   

Another phenomenon that has only recently begun and hinders the clarity of repealing acts, is 

when an act ‘implicitly repeals’ older legislation. To give a clearer idea, I cite an email received 

from the Europe Direct Contact Centre: 

“An act can be composed either of provisions which do nothing apart from modifying 

the basic act ("not-autonomous provisions") or of provisions which relate to more than 

one or to none basic act, and which produce a legal effect of their own (“autonomous 

provisions”). As a general rule, an amending act is deemed implicitly repealed when the 

basic act to which it relates is repealed and does not explicitly mention that its successive 

amendments are also repealed, as long as the amending does not contain any 

autonomous provisions. However, this needs to be specified. In other words, when a 

legal act is repealed, it is repealed with all subsequent amendments, even when they are 

not listed in the repealing act, unless for specific reasons it is expressly provided that 

certain amending acts are not repealed together with the main act.”389 

For example, D 2016/0802 lists in Annex III the repealed Directive (CD 

1999/0032) with a list of the successive amendments thereto: Some of the 

amending acts are only partially repealed (Regulation 2003/1882 only has Point 19 

of Annex I repealed) while other acts are completely repealed (D 2012/0033). 

                                                 
388 Unfortunately going through all the legislation in search of repeal clauses is a time-consuming activity. I 

assume because both EPLO and EUR-LEX do not mention this is an exception to the rule of expecting EUR-

LEX and EPLO to be up-to-date and correct (or at least one of them) 
389 Email received on 5-10-2018. EDCC is available at europa.eu/european-union/contact_en, accessed 17-9-

2019. 
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 Example 6: An implicit repeal visible in the Annex of legislation. 

The notification of implicitly repealed acts have only recently appeared on EUR-LEX390 and 

the website has not been fully updated yet to every implicit repeal. It is not visible in EPLO at 

the moment, presumably because EPLO will refer to the basic act being repealed. Furthermore, 

not every legal act spells out all the various amending acts that are being implicitly repealed. 

So sometimes one would need to look through the Annexes of a legal act to see if any act is 

being implicitly repealed or not.   

In sheet 1, I now have divided all the impact assessments in a category ‘non-legislative’ act’, 

which will not be covered in further analysis, a category ‘related to a legislative act but still 

completely new legislation’, and a third category being ‘legislative act that alters existing 

legislation’, the last category being of importance for this research. However, not every update 

of legislation is the same. A legislative act can be amended in many ways; it can be repealed or 

be subsumed when acts are recast.391 To differentiate between these changes, al tracks were 

coded to show this difference.392  

One could discuss including legislation that repeals decisions in the amendment category. They 

are technically not legislation, and I have already excluded tracks that begin with an impact 

assessment for a Decision.393 Nevertheless there is a subtle difference. I excluded Decisions that 

would be based on an IA from the set of legislative acts because I wanted to focus on the 

legislative tracks of regulations and directives. At this part of the dataset however, it are 

decisions that are being repealed, mainly because of the codification process that took place 

after the Treaty of Lisbon came into effect. For example, there were a number of important 

(Framework) Decisions that were reformed into regulations and directives. Therefore they are 

not at the start of a legislative track (like in the beginning of this chapter) but are in the category 

‘amended legislation’. This means that the legislation that repeals this act is based on an IA, 

and is included. Due to the fact that these decisions, although not technically legislation, 

fulfilled the role of legislation they are added to the dataset and the legislative act that repeals 

them is thus coded as ‘altering legislation’ and is included in the set of impact assessments that 

will be used in further analysis. 

Regulation (EU) 2016/794 of the European Parliament and of the Council of 11 

May 2016 on the European Union Agency for Law Enforcement Cooperation 

(Europol) and replacing and repealing Council Decisions 2009/371/JHA, 

2009/934/JHA, 2009/935/JHA, 2009/936/JHA and 2009/968/JHA. The 

corresponding IA is SWD(2013)0098. 

                                                 
390 I started to notice this when updating the dataset in August 2018. 
391 According to the Interinstitutional Agreement of 28 November 2001 on a more structured use of the recasting 

technique for legal acts (OJ C 77, 28.3.2002, p. 1–3) art. 2 states that “Recasting shall consist in the adoption of a 

new legal act which incorporates in a single text both the substantive amendments which it makes to an earlier 

act and the unchanged provisions of that act. The new legal act replaces and repeals the earlier act”. See also 

(European Commission, 2017c, p. 38).  
392 This is visible in Sheet 1, column I of the dataset. For the coding schedule, see Annex C. 
393 See paragraph 4.3.2.2. 
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 Example 7: A legislative act that is repealing a number of decisions. 

The majority of impact assessments have been coded based on the title of the impact 

assessments as the name of the proposed legislation usually already states which acts are being 

amended or repealed.394 What is important to notice is that amending legislation is a very broad 

category, whereas repealing is very specific. The latter means a whole legislative act is taken 

out of commission, while the former can be a number of things. At this moment the category 

‘amending’ in my dataset entails every possible alteration that is not a repeal or a recast, ranging 

from amendments that replace large portions of a legislative act to amendments that include an 

extra sentence into an already existing annex. As there were many possible ways in which 

legislation could be amended I chose not to make a specific subcategory for every 

differentiating amendment. This difficulty is increased by the fact that some amendments do 

not immediately take effect when the legislation is enacted but at a later time. An example of 

the various amendment types below:    

Amendment type Example 

Abolition Amendment abolition Article 5 from: 2010-01-01 

Addition Amendment Addition CH 3BI from: 2010-01-01 

Amendment Amendment Article 58 Paragraph 7 from: 2015-06-

01 

Completion Completion Article 68 Paragraph 5 paragraph (g) 

from: 2015-06-01 

Partial repeal Partial repeal 

Replacement Amendment Replacement Article 12.1 paragraph X) 

from: 2015-07-2 

Example 8: Possible kind of amendments (all taken from  

Regulation 2009/1224) 

Future research could enhance the dataset and improve upon this research by more clearly 

delineating between different kinds of amendments, for example differentiating between adding 

versus replacing and the nature of the changes.395    

The coding for recasts was also based on the title of the impact assessments, as some 

assessments pointed out that it would be a recast of legislation. As stated before, due to 

inaccuracy of the impact assessments, a double-check was done by searching the EPLO with 

the term ‘recast’ and all results that related to legislative acts where ‘recast’ was in the title were 

                                                 
394 The first example in the dataset, SEC(2003)0724 has as title ‘Commission Staff Working Paper – Extended 

IA on the Directive of the European Parliament and of the Council concerning unfair business-to-consumer 

commercial practices in the Internal Market and amending directives 84/450/EEC, 97/7/EC and 98/27/EC (the 

Unfair Commercial Practices Directive). 
395 During the course of this research EUR-LEX has also substantially improved in differentiating between the 

types of amendment, making this a lot clearer than it used to be.  
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checked against the dataset. This resulted in some more acts that could be qualified as recasts. 

As an example, SEC(2008)0117 talks about ‘simplification’ of the cosmetic directive although 

the Commission notes on p. 10 in footnote 20 that ‘simplication’ and ‘recast’ are broadly the 

same terms, where simplification relates to the policy area and recast to the technical legal area. 

Another example like that is SEC(2008)2263 which talks about the ‘coordination of laws’. A 

more obfuscated example is SEC(2008)2862 with the title ‘Proposal for a Directive of the 

European Parliament and of the Council on the indication by labelling and standard product 

information of the consumption of energy and other resources by energy-related products’. 

From the title it is unclear if this is a recast, but it is labelled as such in EPLO and in the IA 

itself. A further check for all legislation has been done by searching EUR-LEX for ‘recast’ and 

cross-reference with the dataset. 

At this point, all the impact assessments are added to the first sheet and form a separate row and 

thus a legislative track, and it becomes visible which impact assessments and thus legislative 

tracks are accompanying a (council) regulation or (council) directive which will alter legislation 

and could be viable for the dataset. The first two rows in the first dataset now look like this: 

 
Picture 1: The first two rows of Sheet 1: The first track is left out because it is an impact 

assessment accompanying a communication and the second track that will be included in the 

next sheet because it is an impact assessment accompanying a proposal for a directive that will 

amend legislation. I will discuss the coding of AmendmentType in the subsequent paragraph. 

At the end of the sheet, there are 1203 rows filled with impact assessment-supported tracks. 

This is more than the 1074 impact assessments reported as downloaded. This is due to some 

impact assessments being linked to two or more procedures, thereby creating multiple 

legislative tracks.396 Here the impact assessment remains the same but the proposals differ.397 

Of those 1203 rows, there is one track where it is unsure whatever happened to the legislation.398 

Three tracks are aborted, and one track is abandoned.399 This means that there are 1198 tracks 

that need to be examined on whether or not they will be transferred to the next sheets. This is 

done by looking in column I with variable ‘AmendmentType’. After leaving out all non-

legislative acts and the legislative acts that only pertain to new legislation, we have 524 tracks 

in total for further exploration. This is because they have not been coded as belonging to a non-

legislative act, non-altering act and not one of the 5 odd tracks mentioned above. These 524 

tracks are copied to sheet 2. 

     

                                                 
396 Checking through EPLO has the added benefit that when you search for a specific IA number, you 

immediately see if it shows up in multiple dossiers, therefore ensuring that if an IA is used for multiple 

legislative tracks it shows up and is added to the dataset. 
397 For example, The IA SWD(2016)0377 is one IA that is used to support the amending of five regulations and 

directives, all related to financial regulation. 
398 SEC(2005)1254 Commission staff working document - Impact assessment reforming cross-border collective 

management of copyright and related rights for legitimate online music services 
399 SEC(2007)1705, SEC(2007)1707 and SEC(2008)0023 are aborted and not even retraceable on EUR-LEX. 

The abandoned document is SWD(2013)0045 and the abandoning is visible on ec.europa.eu/smart-

regulation/impact/ia_carried_out/cia_2013_en.htm, accessed 17-9-2019. 

Nr IA Year Date Proposal DG Type IAonLegAct AmendmentType

1 SEC(2003)0694 2003 3-6-2003 COM(2003)0336 JUST Comm. 0 99

2 SEC(2003)0724 2003 18-6-2003 COM(2003)0356 SANCO Dir. 1 1
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B.4 Sheet 2: Linking the impact assessments to the legislation     

After the selection discussed in B.3  there is now a dataset with 524 tracks based on impact 

assessments that relate to either a (council) regulation or (council) directive. The last impact 

assessment is SWD(2018)0347 from 12-6-2018. The first seven columns in sheet 2 use the same 

variables as used in sheet 1.400 As column 8 from sheet 1 with variable ‘IAonLegAct’ is not 

necessary anymore this column is discarded.401 The column ‘AmendmentType’ remains. The 

next step is to add several new columns to the sheet.402 

Next, with the help of the EPLO I looked up in which procedure the IA was used. 403  This was 

done by using the ‘search by reference’ function in the EPLO, which lets you look for 

procedures where the IA is used in by choosing ‘Commission Document:  SEC-document 

(SWD from 2012). The first column in the dataset contains the type of procedure, the second 

column the specific number. EPLO was mainly used, because of the easy overview that it gives 

of a whole legislative track. 404 Furthermore, a double check between EUR-LEX and EPLO has 

been done because not all information is 100% accurate in both data sources. 

Some of the legislative procedures are not finished at the time of the research so they do not 

have a corresponding act to the IA yet. These are noted in the dataset with ‘AFD’ which stands 

for ‘awaiting final decision’.405 All the tracks that have not resulted in a corresponding legal act 

have been coded this way, regardless of the point in the legislative procedure (whether 

negotiations are still going on or awaiting publication in the official journal).  

In order to try to link legislative tracks, the dataset has to link a specific legislative track to the 

legislation preceding and following the IA-based legislation. After all, all the impact 

assessments in these sheets pertain to legislation that will one way or the other amend older 

legislation. Linking legislation was done by looking up the IA-based act that are in the IA-

dataset in EUR-LEX. On EUR-LEX, I looked up Directive 2005/0029. Upon arriving on the 

page, I selected ‘Document Information’ on the left side. This page shows the relation between 

this regulation and both preceding legislation (‘amendment to’) as well as legislation that has 

amended the currently-viewed regulation (‘amended by’), proposals that plan to alter this 

directive (‘subsequent related instruments’) or case law of the CJEU (‘affected by case’). 

                                                 
400 Nr, IA, Year, Date, Proposal, DG, Type. 
401 This is because only the legislative tracks that are coded with ‘1’ are copied to slide 2. 
402 See Annex C, p. 6-10 for the coding schedule for sheet 2. 
403 There are exceptions where 1 IA is used to support multiple procedures/acts. Example is: SEC(2005)1498 

which resulted in a directive (2009/0015) and a regulation(2009/0391). Another example: SEC(2008)2670 

results in 1 directive (2010/0084) and one regulation (2010/1235). 
404 In EUR-LEX, the link is made between Proposal and Act, not IA and act. So when searching for a 

relationship one has to first search for the accompanying proposal to an IA, and there it is possible to see what 

the resulting act is. This is of course logical, as the resulting act is the direct result of the proposal and not the IA. 

This used to be the case at the start of the research. However, EUR-LEX has been going through substantial 

changes and now also clearly link between Proposal, IA and Act and has become a second good source to look 

up information.  
405 Awaiting final decision is a term that is used when Parliament has adopted a text in plenary but the procedure 

is waiting on the Council to take a position (and thus agree with Parliament or open negotiations). It means that 

the procedure is still going but nothing is happening as there is a wait for a reaction of a specific institution. See 

oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2011/0314(CNS) under ‘Status’, 

accessed 27-6-2019. 
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Therefore the IA-dataset can be extended with both the acts that are amended by the legislation 

in the dataset, as well as newer acts that amend the amending act.  

In the sense of studying a legislative cycle, one can imagine that a repeal is more interesting 

than an amendment for two reasons: a) amendments, and especially in my dataset, could entail 

anything from adding an annex to replacing parts of the legislative acts and b) repeal establishes 

more clearly a connection between the old act being replaced by a new version.406  

A notable exception to the second idea could be the case of a regulation repealing loads of other 

legislative acts, as it is not necessarily so that the specific rules in the old act are all contained 

in the newer, ‘bigger’, regulation. Therefore cases where a legislative act is repealed by an IA-

based legislative act, and this latter act in turn is repealed by just one act (notwithstanding the 

cases were some repeals are partial) would be the most interesting cases to follow because those 

adhere most strongly to the ideal picture of a legislative cycle the Commission sketches in their 

policy documents according to my view. 

B.5 Sheet 3: All EPL evaluations 

In order to establish the links between the ex-ante impact assessments and the ex-post phase of 

the different legislative tracks, a connection can be built if the information on ex-post 

evaluations is available. As discussed in chapter one it is not always obvious what constitutes 

an ex-post evaluation, let alone an ex-post legislative evaluation (EPL evaluation). The term 

EPL evaluation is used to distinguish it from other ex-post evaluations such as those analysing 

spending programmes.407 However, what characterises a document as an EPL evaluation and 

what can be used in the dataset? As this research focuses on the Commission’s legislative cycle, 

only reports on evaluation that are a) drafted by the Commission or b) issued by the Commission 

will be used. Furthermore, only evaluations that deal with evaluating legislation are used. Thus 

the main goal of the evaluations should be to study already adopted legislation, and not spending 

programmes, policy programmes or the functioning of agencies.408 Before the advent of the 

Better Regulation agenda in 2015, the shape of an ex-post legislative evaluation could differ 

wildly409 With the advent of the Better Regulation Guidelines in 2015, the Commission has 

made the choice to change what they regard as an ‘evaluation’. As of now, every externally 

conducted evaluation has to be discussed (summarized one could say) in a Staff Working 

                                                 
406 That is because of the many different forms an amendment can take as mentioned in B.3 
407 Based on Regulation (EU, Euratom) No 2012/0966 of the European Parliament and of the Council of 25 

October 2012 on the financial rules applicable to the general budget of the Union and repealing Council 

Regulation (EC, Euratom) No 2002/1605 (OJ L 298, 26.10.2012, pp. 1-96). 
408 Even though all three might have a legislative act that creates and installs these programmes or agencies in the 

first place. 
409 Differences in naming of ex-post legislative evaluation taken from the dataset: Ex-post evaluation of 

Directive 2009/0033 on the promotion of clean and energy efficient road transport vehicles; Evaluation of 

Directive 2009/12/EC on airport charges, Report from the Commission to the European Parliament and the 

Council on the application of Regulation (EC) No 1523/2007 banning the placing on the market and the import 

to, or export from, the Community of cat and dog fur, and products containing such fur; Review of the 

functioning of the CPV codes/system; Study on the operation and the impacts of the Statute for a European 

Company (SE); Catalysts for Change? Equality bodies according to Directive 2000/43/EC - existence, 

independence and effectiveness. The last example has no clear name, but is registered in the dataset as an 

evaluation as it examines the functioning of Directive 2000/43/EC. 
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Document.410 These SWDs are what the Commission and the RSB now consider the ‘official 

evaluation’ even though most of these SWD’s rely on an underlying external study.411 The RSB 

pays attention to the transfer of information from external studies to SWD as well as to the 

internal consistency within the SWD.412 This should also bring to a halt the difference in 

reporting names and formats, and should make it clearer that only the SWD should be 

considered the evaluation that is attached to the IA in order to fulfill the ‘Evaluate First’ 

principle.  

 

Thanks to a fellow academic who has been doing research on EPL evaluations it was possible 

to use a datasheet with evaluations from the period 2000-2014 established for his research.413 

The full methodology of designing this dataset can be found in a related article (Mastenbroek 

et al., 2015).414 The dataset I received contains 313 ex-post evaluations.415 As evaluations 

usually take place years after the legislative act is established, for this research I have added 

evaluations from 2015-2018. I based my methodology for searching evaluations on the article 

of Mastenbroek et al. and also used the Commission’s multi-annual evaluation overview, 

Commission Work Programmes and overviews on DG websites. Furthermore, I added the 

EPRS’s ‘Evaluation in the European Commission as well as the EPRS’s Rolling Check-List 

and State of Play’ documents to double-check the available evaluations in 2015-2017.416 Most 

results were collected through entering the name of the evaluation in Google and see if a links 

comes up to the report, or to an EU website with the report on it. Since the focus is evaluations 

of EU legislation, the reports were scanned whether they did not concern spending programmes 

or other non-legislative occurrences.417 As a double check, I searched all the impact assessments 

from 2015-2018 to see if they have an evaluation attached as an Annex. These were also added 

to the dataset. After that selection, the evaluations were added to the dataset in the same way 

the older evaluations were coded. This resulted in 102 additional evaluations from 2015 

onwards which were only added if they were either in an SWD (n = 80), or added as an Annex 

to an impact assessment (n = 22).418 

                                                 
410 Only exception is that an evaluation could be added as an Annex to an IA. 
411 (European Commission, 2017a, pp. 65-66) 
412 For example, see the RSB report on the Consumer Law Fitness Check (available at 

ec.europa.eu/info/sites/info/files/consumerlawfcopinion.pdf, accessed 17-9-2019) where they state that the 

conclusions do not fully match the findings of the report, pp. 1-2. The RSB does this check by also checking the 

underlying reports and data that the SWD is based on, in order to see if the SWD has been chastened compared 

to the external study. Derived from an interview with an RSB member on 6-6-2017.  
413 The academic is Stijn van Voorst, who has been doing research into ex-post legislative evaluation in the 

European Union. See (van Voorst, 2018) for his dissertation. 
414 I have permission from all three authors to use their dataset for this research.  
415 It should be noted that in the aforementioned article the dataset of 313 ex-post legislative evaluations is a 

subset of a larger evaluations dataset.  
416 (European Parliamentary Research Service, 2015, 2017)  
417 For example the Evaluation of the European Commission corporate communication campaign 

COMM-A1/20/2014-LOT1, available at ec.europa.eu/smart-

regulation/evaluation/search/download.do?documentId=14626837, accessed 17-9-2019. Although it is called an 

evaluation and uses the same criteria (effective, efficient, coherent, relevant and added EU-value) it is not an 

EPL evaluation. 
418 With these Annexes it is a bit more a question: is it an evaluation and it is also a legislative evaluation? For 

example, SWD(2015)0135 contains a summary of evaluation in Annex 4 but upon reading the Annex it seems to 

be an implementation report of a programme. Furthermore, there are also some evaluations presented in Annexes 
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The evaluation dataset is structured similarly to the IA-dataset. It contains the following 

categories as you can see in the example.419 

 
Picture 3: Row 1 from the evaluation dataset with all the relevant information. 

This concludes the creation of the sheets on all EPL evaluations. 

B.6 Sheet 4: Data combined  

After constructing the two datasets, all the elements are in place to start the sheet in which 

impact assessments, evaluations and legislation can be linked together and presented in the form 

of subsequent cycles. To do this, I created a fourth datasheet titled ‘Data Combined’. This will 

be the main sheet with all the information in it. The first thing was to start every row, which 

would represent one legislative cycle, with a unique identifier. This is to show that every cycle 

has its own unique legislative track which makes it easier to create interlinking legislative 

tracks. Every cycle starts out as x.1, signifying that this is the first cycle in which the 

corresponding IA-based act is produced. Subsequent cycles wherein the IA-based act is 

amended/repealed based on an impact assessment, can be denoted as x.2 and so forth, with the 

number denoting which subsequent cycle we are examining. Of course, because a single act can 

be amended multiple times by IA-based acts, it is possible that there needs to be a subdivision 

created in the numbering, which is why one can see x.2.1 and x.2.2.420 Sometimes it happens 

that one new legislative proposal will amend several pieces of legislation that all have a separate 

track in the dataset. Thereby you could get the situation that Directive 1 is altered by the same 

IA-based legislation as Directive 2.  

For example, take UID 20.2. This legislative track is based on the impact assessment 

SWD(2013)0161. The corresponding proposal amends a lot of legislation but because 

in UID 20.1 D 2005/0094 was the end result, legislative track 20.2 is following that 

directive. However, because this track and this impact assessment (and thus proposal) 

amends a lot of legislation, the same track is also needed elsewhere. The result of UID 

23.1 is D 2006/0088 and this directive is also amended by the proposal with the 

accompanying impact assessment SWD(2013)0161. So this track is inserted as 23.2 by 

copying the results from 20.2 and including a reference in column I.421  

Column J and K contain the impact assessment SWD number and the date it was published. In 

columns L & M I denoted the act which is IA-based that is being amended (L) and the other 

acts that are being amended by the act described in that row (M). Columns Q-T indicate the 

number of acts altered, divided in the four main strands of regulations, directives, council 

                                                 
where the Commission duly notes that it cannot be considered a full-fledged evaluation because it, for example, 

does not examine all the five evaluation criteria. See SWD(2016)0228, p. 44.  
419 For the specific coding schedule, see Annex A. 
420 There are even more elaborate numberings because of some complicated legislative procedures. For example 

the procedure that starts out as 8.1 has 26 subsequent cycles, going as far as getting UID 8.6.1.1.1.2. 
421 Inevitably, this means that when measuring some statistics at the end, some tracks will be doubly included. I 

will discuss this more in depth when describing the results in 4.5  

Nr Title SWD/COM/URL Date Legislation DG Year

1

State of implementation of the EU gas directive 

(1998/30). An overview. 

https://ec.europa.eu/energy/sites/ener

/files/documents/2000_98_30_dir.pdf xx-05-2000 D 1998/0030 ENTR 2000
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regulations and council directives, where column U gives a total of these four previously 

mentioned columns.  

Starting with column V, the link between the IA-dataset and EV-dataset starts. In column V 

I’ve denoted the number of acts that are evaluated. The amount of evaluations available are 

denoted in column W.   

Columns X, Z, AB, AD are to denote the number of regulations, directives, council regulations 

and council directives are evaluated and columns Y, AA, AC, AE show how many of those 

legislative acts were evaluated on time. An act is evaluated on time if the evaluation is published 

more than a year before the IA. For linking the ex-ante and ex-post instruments the timeliness 

of evaluations is of the essence to feedback into the IA-drafting process (van Golen & van 

Voorst, 2016, p. 392). This dataset will also check for the timeliness of the evaluations feeding 

into the IA-phase. This is checked by comparing the year of the evaluation versus the year of 

the IA. If it falls within the same year or adjacent year, the precise data is checked. All the 

impact assessments are date-stamped, both in the document itself and on the IA website.422 The 

evaluations are more difficult as it depends on whether or not the author(s) added a precise date. 

Some of the evaluations include day-month-year, others month-year and most of them year 

only. In the 2016 article we took the stance of assuming that if twelve months between an EV 

and an IA would constitute ‘timeliness’ and would lead to use of the information from the EV 

in the IA (van Golen & van Voorst, 2016, p. 395).423 In the cases where there was a window of 

less than twelve months between evaluation and IA the IA was checked to see if the supposedly 

connected evaluation is mentioned in the procedural section. 

Column AF is a specific column related to the report of the RSB. As the RSB has produced 

reports in 2016 and 2017 with information on which impact assessments have had an evaluation 

underlying it, I have double-checked whether my dataset also shows that this is correct. I 

differentiated between a simple no (0), yes (1) and a category 2 if the RSB mentions the IA/EV 

combination but after manually checking this I do not find that this link holds up.  

Example: According to the RSB the IA SWD(2016)0173 on addressing geo-blocking 

and other discriminations based on the principle of residence and nationality complied 

with the ‘evaluate first’ principle. However, in Annex 8 of the SWD it is stated that 

“Due to the limited scope of the exercise (only one article of the Directive), this is not a 

fully-fledged evaluation in the spirit of the Better Regulation Guidelines.”424 

Columns AG to DL offer the space of describing up to seven evaluation(s) that are linked to the 

acts in column L&M. At least the name, the corresponding SWD document number (which is 

                                                 
422 Although there are a couple of impact assessments where the year in the SWD-number differs from the date. 

See for example SWD(2016)0463 which was 10-1-2017 as the publication date. 
423 This time period of one year was based on the fact that in the Commission’s Impact Assessment guidelines 

from 2009 it was stated that an impact assessment could take up to twelve months to be prepared (European 

Commission, 2009, p. 8). Therefore we considered cases where there were twelve months or more between the 

evaluation and impact assessment to be ‘timely’. It is a rather stringent rule because usually a) it will take less 

time and b) sometimes draft evaluation reports have been used to support an impact assessment. See the main 

article for more information on this. 
424 I coded this as a ‘2’ in my dataset. See (Regulatory Scrutiny Board, 2017, p. 35) 
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mandatory to be an SWD (or Annex of an IA) according to the BRG but only since the advent 

of the BRG in 2015), date of publication and the legislation that the evaluation has evaluated 

are noted as well as the number of legislative acts that are evaluated in columns AG to AK. The 

choice to describe the number of legislative acts that are evaluated is based on the idea that the 

more acts are evaluated, the less likely the chance will be that the act this evaluation is linked 

to has been evaluated thoroughly, so the quality of information the EV generates will diminish 

when the number of acts increases. For some very large evaluations that usually evaluate a 

whole policy area in a certain period425 the idea is that they will probably generate very little 

information if at all on specific directives and regulations included in the report. That is why 

the evaluations focusing more on large policy areas will probably deliver less tangible results 

on the specific workings of specific pieces of legislation. However, this is only a working 

hypotheses, as there is not enough time to check this in a substantial way during this study.  

Columns AL&AM are dichotomous columns for whether or not the evaluation was on time to 

feedback into the IA.  

Columns AN & AO are coded for whether or not the evaluation was linked to the IA-

procedure.426 Columns AP & AQ are dichotomous column for whether or not the evaluation is 

mentioned in the IA and column AR is for specifying the page number. These twelve columns 

are repeated six more times and thus provide space for up to seven evaluations.427 An example 

how this coding works: 

 
Picture 4: A row from the evaluation datasheet. 

Row 422 of the evaluation datasheet shows an Evaluation of the EU Motor Insurance Directive 

2009/0103. The Data combined sheet is then searched for this directive. It is visible in row 615, 

UID 336.1. This legislative track will amend D 2009/0103. The five cells from Picture 4 are 

inserted into the Data Combined-sheet in columns AG-AJ. Because the evaluation is published 

on the same date as the impact assessment, it is coded for not being on time. One could argue 

that the very fact that it is available in the impact assessment means it is, ipso facto¸ on time to 

feedback into the impact assessment. I decided against coding it as being on time. The reason 

for this is twofold. First, the usual legislative cycle, as envisioned in the Commission’s policy 

documents, has two distinct consecutive phases. This cycle allows for some time to be between 

the ex-post and ex-ante phase. This is combined with the second reason, namely that when an 

ex-post evaluation is added to the Annex of the impact assessment, it usually means that the 

                                                 
425 Prime example is the evaluation in row 48 of the EV-dataset: Evaluation of the Community Animal Health 

Policy 1995-2004 which evaluates an area where over 600 regulations and directives are active. 
426 A phenomenon which only started in 2016. This entails that the document number of the evaluation is also 

published on the front page of the proposal and the impact assessment. Usually only the proposal and impact 

assessment numbers are published on the front pages. See for example proposal COM(2016)0861 which has the 

SWD numbers for both the impact assessment and its summary (SWD(2016)0410 + 411) as well as the 

evaluation and its summary (SWD(2016)0412+413) on the front page. 
427 This is because 7 evaluations was the maximum amount of evaluations I found belonging to one specific 

track. 

Nr Title SWD Date Legislation

422

Evaluation of the EU Motor Insurance Directive 

2009/103/EC SWD(2018)0247, Annex 7 24-5-2018 D 2009/0103
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procedure followed to draft the evaluation and impact assessment is the so-called back-to-back 

procedure.428 This significantly reduces the time needed for a procedure because both exercises 

are done in parallel but probably will also reduce the quality of the evaluations.429 Third, as 

discussed in Chapter 3, timing is quite an important part of evaluations being able to provide 

feedback into the impact assessment, so I wanted to make sure that there was a coding schedule 

available to make that distinction (being on time in an ideal sense or not).430 It is coded as being 

linked, as linked means it is either in an Annex of the impact assessment or linked by mention 

of the SWD-number of the evaluation document on the accompanying proposal and impact 

assessment.431 The evaluation is mentioned, and thus the first page on which it can be found in 

the impact assessment is written down in the last column. 

After the evaluation columns, there is more data on the resulting act. This follows largely the 

setup of the IA-dataset, with columns on year, date, corresponding proposal, responsible DG, 

Type of procedure, Dossier number and resulting IA-based act. Afterwards there is coding for 

the type of act (regulation, directive, Council regulation, and Council directive) and for the type 

of action of the act (amending, repeal, recast, repealing decisions). Two columns are used to 

code for whether or not this IA-based act has been altered and if it is altered by an IA-based act 

that is thus visible in the dataset. The last two columns denote the acts that have amended the 

act in column CB but are not IA-based (and thus do not feature in the dataset). This means that 

all the data from the IA-dataset and EV-dataset is now transferred to the new dataset ‘Data 

combined’ which contains a complete overview.  

  

                                                 
428 See (European Commission, 2017b, p. 376). This is a procedure where the evaluation and subsequent impact 

assessment are carried out in parallel as a single process instead of two sequentially conducted procedures. 
429 More on this in Chapter 6. 
430 For timing issues, see 3.3.2. 
431 For an example, see Sheet 2, row 507, column R.  
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Annex C: Figures and tables 

This annex contains all the tables and figures as referred to during the discussion of the results 

in Chapter 4. As stated in Annex B, the data sheet 4 that contains all the legislative tracks comes 

in two version, one with duplicate tracks entered and one without. The duplicates are the 

consequence of the way that the dataset is constructed. In order to give the correct numbers and 

data, I will refer to the version of the data sheet that does NOT contain duplicates.  

C.1 Tables for Chapter 4, paragraph 4.4.1 

 

Table 1: Division of legislative tracks that have no(t yet) adopted legislation. 

Type of progress Count 2003-2014 2015-2018 

Awaiting final decision 111 9 102 

Lapsed/Withdrawn 19 19 0 

Rejected 1 1 0 

Unknown 1 1 0 

TOTAL 132 30 102 

 

Table 2: Division of legislative tracks in terms of what type of legislation is being altered 

Type of legislation Count 2003-2014 2015-2018 

Regulation 521 364 157 

Directive 782 661 121 

Council Regulation 63 42 21 

Council Directive 16 4 12 

Decisions only 34 29 5 

TOTAL 1416 1100 316 

 

Table 3: Division of legislative tracks in term of IA-based type of legislation 

Type of legislation Count 2003-2014 2015-2018 

Regulation 269 177 92 

Directive 184 133 51 
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Council Regulation 30 28 2 

Council Directive 25 13 12 

TOTAL 508 351 157 

 

Table 4: Type of legislative action 

Type of action Count 2003-2014 2015-2018 

Amendment 300 202 98 

Repeal 185 135 50 

Recast 53 41 12 

Decision repealed 61 50 11 

Amend + repeal 57 49 8 

Amend + recast 6 6 0 

Amend + decision repealed 14 12 2 

Repeal + decision repealed 19 7 12 

Recast + decision repealed 1 1 0 

 

C.2 Figures for paragraph 4.4.2: Finding 1 

 

Table 5: Evaluations in the evaluation sheet 

Evaluations available Count 2003-2014 2015-2018 

Regulation 250 198 52 

Directive 507 388 119 

Council Regulation 11 6 5 

Council Directive 27 3 24 

TOTAL 795 595 200 

 

Table 6: Altered legislation that is evaluated 
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Altered legislation that is evaluated Count Evaluated 2003-2014 2015-2018 

Regulation 521 126 

(24,1%) 

73 53 

Directive 782 255 

(32,6%) 

188 67 

Council Regulation 63 10  

(15,9%) 

4 6 

Council Directive 16 7  

(43,8%) 

1 6 

TOTAL 1382 398 

(28,8%) 

266 132 

The Count in this table is the same as the numbers in Table 2, but the total number of the latter  

is lower in this table due to the exclusion of decisions.  

 

Table 7: Altered legislation that is evaluated in first-time legislative tracks 

Evaluated legislation in 1st cycle 

tracks 

Count Evaluated 2003-2014 2015-2018 

Regulation 279 47  

(16,8%) 

35 12 

Directive 456 136 

(29,8%) 

105 31 

Council Regulation 13 4  

(30,8%) 

3 1 

Council Directive 10 4  

(40%) 

1 3 

TOTAL 758 191 144 47 

 

 

Table 8: Altered legislation that is evaluated in the 2nd to 6th legislative cycle. 
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Evaluated legislation in 2nd-6th 

cycle tracks 

Count Evaluated 2003-2014 2015-2018 

Regulation 242 79  

(32,6%) 

38 41 

Directive 326 119 

(36,5%) 

83 36 

Council Regulation 50 6  

(12%) 

1 5 

Council Directive 6 3  

(50%) 

0 3 

TOTAL 624 207 122 85 

 

Table 9: Total amount of legislation adopted. 

Type of 

legislation 

Pre-

2003 

2003-2006 2007-2010 2011-2014 2015-2018 Total 

Regulations 70 139 161 263 194 827 

Directives 230 142 166 108 64 710 

Total 300 281 327 371 258 1537 

This table is based on the information in Sheet 7. LegStats of the dataset.  

Table 10: Overview of evaluations per cycle 

Legislati

ve cycle 

Track

s 

Total 

evaluatio

ns  

Legislati

on 

altered 

Legislati

on 

evaluated 

Evaluatio

ns on time 

Evaluatio

ns used in  

IA 

EV  

linke

d to 

IA 

1st 379 250 758 187 

(24,7%) 

92  

(36,8%) 

74  

(29,6%) 

19  

(7,6%

) 

2nd 106 152 412 146 

(35,4%) 

65  

(42,8%) 

34  

(22,4%) 

13 
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(8,5%

) 

3rd 28 42 159 40  

(25,2%) 

28 

(66,6%) 

11  

(26,2%) 

3 

(7,1%

) 

4th 9 12 29 7  

(24,1%) 

4 

(33,3%) 

1  

(8,3%) 

0 

(0%) 

5th 5 3 15 3 

(20%) 

2 

(66,6%) 

0  

(0%) 

0 

(0%) 

6th 2 0 9 0  

(0%) 

0 

(0%) 

0 

(0%) 

0 

(0%) 

Total 529 459 1382 383 191 120 35 

Legislation evaluated is % of Legislation altered, Evaluation on time is % of Total evaluations, 

Evaluations used in IA is % of Total evaluations, Evaluations linked to IA is % of Total 

evaluations. 

 

In order to check that availability of evaluations on time, the dataset also has received coding 

for the timeliness of evaluations. Unfortunately, I have not coded the timeliness of evaluations 

per legislative act that has been evaluated, but instead have coded per amount of evaluations 

being on time in one legislative track. Therefore I can only provide overviews per legislative 

track instead of per legislative act.432 I also examined a very specific subcase where evaluations 

are linked to the impact assessment, meaning that either the SWD-number is also reported on 

the front page of the impact assessment433, or the evaluation can be found in the Annex of an 

impact assessment.434 This is a smaller group of evaluations so numbers are rather low. Only 

35 evaluations in total are linked. This is a very small percentage of total evaluations.435 It 

should be possible to explicitly link the evaluations to the impact assessment/legislative 

proposal to create a more coherent cycle and also improve on transparency and connectivity of 

the legislative process and the instruments used therein. 

 

  

                                                 
432 This is because in some tracks where multiple legislative acts are altered, only some of those acts are 

evaluated (on time). In the dataset on sheet 4B I have colour-coded the legislative acts that were evaluated on 

time (green) or not on time (red).  
433 See Annex C, figure 1. 
434 For example, Annex 7 of the impact assessment with document number SWD(2018)0247 contains the 

Evaluation of the EU Motor Insurance Directive 2009/103/EC. 
435 Percentages never reach above 10% of total evaluations. 
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Figure 1: Linked evaluation to the impact assessment 
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C.3 Figures for paragraph 4.4.3: Finding 2 

As described before, the cycles range from 1st to 6th, meaning there are at most six consecutive 

legislative tracks which follow on one another.436 Every row in the dataset constitutes one 

legislative track, but there can be several tracks in the same cycle for one legislative case. This 

can occur when the same impact assessment (the start of each separate track) is used for several 

procedures resulting in differencing legislation.437 

Table 11: Overview of cycles, tracks and cases 

Legislative cycle Number of legislative tracks Number of 

legislative cases 

1st 379 353 

2nd 106 67 (99) 

3rd 28 12 (17) 

4th 9 2 (4) 

5th 5 1 

6th 2 1 

TOTAL 529  

 

The number between brackets indicate that there are slightly more cases in which tracks also 

appear but because I do not include the duplicates they are left out in the original count.  

 

Table 12: Overview of tracks with evaluations per cycle 

Legislative 

cycle 

Tracks Tracks 

with 

evaluations 

On time 

evaluated tracks 

Tracks 

with EV 

used in IA 

Tracks with 

EV  linked to 

IA 

1st 379 154  

(40,6%) 

69 

(18,2%) 

74 

(19,5%) 

19 

(5%) 

2nd 106 70 

(66%) 

36 

(34%) 

34 

(32,1%) 

12 

(11,3%) 

                                                 
436 In the sense that the legislation that is being created in cycle 1 is altered by new legislation in cycle 2 and so 

on. 
437 The earliest example is impact assessment SEC(2003)1171 which is used twice at the start of a track, one 

resulting in a regulation and one resulting in a directive. Therefore they have the UID numbers 3.1A and 3.1B. 
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3rd 28 22 

(78,6%) 

16 

(57,1%) 

10 

(35,7%) 

3 

(10,7%) 

4th 9 5 

(55,6%) 

3 

(33,3%) 

1 

(11,1%) 

0 

(0%) 

5th 5 2 

(40%) 

1 

(20%) 

0 

(0%) 

0 

(0%) 

6th 2 0 

(0%) 

0 

(0%) 

0 

(0%) 

0  

(0%) 

TOTAL 529 253 125 119 34 

Tracks with evaluations is % of tracks, Evaluation on time is % of tracks, Evaluations used in 

IA is % of tracks, Evaluations linked to IA is % of tracks. 

 

Although the number of tracks that contain evaluations are relatively high, ranging from 40% 

to almost 80%, this is a total amount of evaluations both on times and years later but legislation-

wise connected to specific tracks. So this does not really mean a lot. The on time column 

however shows the amount of evaluation of legislation that was on time to feedback into the 

impact assessment and here the amount of tracks having at least 1 evaluation that was coded as 

on time is definitely lower. 

 

Table 13: Legislative cases with an impact assessment and either an evaluation used or on time. 

Cycle link  EV used in IA (UID nr.) EV available on time 

(UID nr.) 

1st cycle–2nd cycle 15, 116, 127, 258 49, 52, 95, 116, 127, 

154, 219, 258, 262 

2nd cycle–3rd cycle 36, 42, 100, 123 20, 23, 35, 36, 42, 

100, 106, 123 

3rd cycle–4th cycle 42 8, 42 

4th cycle–5th cycle  8 
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C.4 Figures for paragraph 4.4.4: Finding 3 

I divided the dataset into two time periods to more clearly make the divide between pre-2015 

and post-2015 materials.438 The cut-off date is the day that the Better Regulation Agenda was 

published: 12-5-2015. This date is chosen because although the BRA was adopted in May 2015 

and the probable results from a new working method will not be visible until later on, I wanted 

to be able to contrast 3+ years versus the bulk of the dataset which would contain the impact 

assessments 2003-2014 and evaluations from 2000-2014.439 Main difference between before 

and after 12-5-2015 is basically the requirement of the Commission that evaluations are 

transformed into a SWD and this is the official evaluation that has to be used. Therefore, the 

more loose approach as taken in the pre-12-5-2015 years will be abandoned and now I try to 

link the IA specifically to an SWD that is a report on the external evaluation. This is because 

the Commission is now adamant that the cycle should be closed by letting an SWD on an 

evaluation feedback into the IA process. This ties in to the obligation of ‘evaluate first’ as 

formulated (once again) in the BRA.440 

Table 14: Tracks with evaluations in the time period 2003-2014 and 2015-2018 

Years Total tracks Tracks with 

EV 

EV on time EV used in 

IA 

EV linked to 

IA 

2003-2014 372 173 

(46,5%) 

76  

(20,4%) 

56  

(15.1%) 

1  

(0.27%) 

2015-2018 157 91 

(58%) 

57 

(36.3%) 

73  

(46.5%) 

35 

(22.3%) 

Tracks with EV is % of Total tracks, EV on time is % of Total tracks, EV used in IA is % of 

Total tracks,  

EV linked is % of Total tracks.  

 

Table 15: A splice from the latter part of table 4 on the years 2015-2018 and the amount of 

tracks with evaluations 

Years Total tracks Tracks with 

EV 

Track with 

EV on time 

Track with 

EV used in 

IA 

Track with 

EV linked to 

IA 

2015 11 6 6  5  1  

                                                 
438 This is also to be able to present my findings to the Commission as they are now executing a stocktaking 

exercise of the first years of the new Better Regulation agenda. See ec.europa.eu/info/law/better-

regulation/initiatives/ares-2018-2332204_en, accessed 17-9-2019, for more information. 
439 One could argue that even more time would be necessary, going as far as May 2016 before all the DGs would 

be working in the new style required by the new Guidelines (and even then, not all the DGs follow the same 

format and working process). As is shown in the literature, drafting an IA usually takes 9-12 months from start to 

finish. 
440 (European Commission, 2017c), p. 8. 
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(54.5%) (54.5%) (45.5%) (9.1%) 

2016 56 25 

(44.6%) 

10 

(17.9%) 

22 

(39.3%) 

11 

(19.6%) 

2017 33 26 

(78.8%) 

13 

(39.4%) 

21 

(63.6%) 

12 

(36.4%) 

2018 57 32 

(56.1%) 

27 

(47.4%) 

24 

(42.1%) 

10 

(17.5%) 

Tracks with EV is % of Total tracks, EV on time is % of Total tracks, EV used in IA is % of 

Total tracks, EV linked is % of Total tracks.  

 

This table shows a number of things. First of all, the number of tracks with evaluations swings 

between a low 45% om 2016 and a high 79% in 2017. Compared to the previous year, 2018 

was a less strong performance with 56%. A reason for this is that an evaluation is done in some 

cases, but because of the choices made for creation of the evaluation dataset these evaluations 

are not incorporated. Some tracks have a reference to an evaluation, but the legislation examined 

in that evaluation is not altered by the legislative track it is attached to. In that case I decided to 

code the track as not having an evaluation.441 A prime example are the evaluations that relate 

to a number of financial programmes. They have been evaluated and could feedback into 

(especially) impact assessments in 2018.442 However, due to the fact that there are no spending 

programme evaluations in the dataset, these are not registered as containing an evaluation. This 

probably also explains the lower number in evaluations used for 2018. If I would have included 

those evaluations as well, numbers for especially 2018 would have been much higher. As stated 

before, a number of legislative tracks most definitely have evaluations available but these are 

programme evaluations or evaluations related to spending and are thus left out of the dataset.443 

Further of note is the lowering of linked evaluations after 2016-2017. This probably has to do 

with what constitutes a linked evaluation. There were two ways something could be classified 

as such: a) there was a link to the evaluation on the impact assessment report or b) the evaluation 

was added to the impact assessment as an annex, which I considered as being linked.444 In 2018 

a lot of the evaluations were self-standing SWDs while there were a lot of Annex-evaluations 

                                                 
441 Prime example is UID 313.1 which is a legislative track to alter R 2012/1024 but which features an evaluation 

that does not evaluate that specific regulation.  
442 For example, in 2018 many impact assessments were produced for spending programmes related to the Multi-

annual Financial Framework (hereafter: MFF). All these impact assessments contain evaluations, but they are not 

EPL evaluations. Of the last 25 impact assessments published in 2018, 20 of these are related to the MFF and 

thus contain a non-EPL evaluation as an evidence-base.  
443 In Sheet 2 in Row R I’ve registered more qualitative information on the use of evaluations, including whether 

or not it really is an ex-post legislative evaluation or not. As visible from that row, almost all proposals/impact 

assessments are supported by an evaluation, but some are not in the evaluation dataset and thus the legislative 

track is coded as not having an evaluation. That this would occur was to be expected. For example, if one looks 

at the list of evaluations that the RSB scrutinised in 2017, of those 17 evaluations 9 are evaluations of spending 

programmes. Although they are usually based on legislation, they do not evaluate the legislation itself. The other 

7 evaluations are in my dataset, and one evaluation (on the construction sector legislation) is still not finished. 

See RSB annual report 2017, p. 42. 
444 Curiously enough, the amount of linked evaluations and impact assessment was decreased in 2018. It seemed 

there was no more need to report the SWD-numbers on the front pages. 
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in the previous years. Furthermore, it seems as if there are not much more impact assessments 

appearing where the evaluation SWD-number is also explicitly mentioned on the front page as 

is the case in Figure 1 in Annex C.  

 

 

Table 16: Bulk-evaluation and usage. 

Evaluation name Number of 

legislative acts 

Number of times 

in dataset 

Number of times 

on time 

Used in 

IA 

EU Petroleum 

Refining Fitness 

10 12 3 0 

Marketing of Seed & 

Plant Materials 

12 4 3 3 

Study of railway law 14 8 4 0 

Evaluation of the EU 

Policy on Animal 

Welfare and Possible 

Policy Options for 

the Future 

23 11 6 0 

Evaluation of the 

Internal Market 

Legislation for 

Industrial Products 

24 14 1 1 

OSH legislation 25 3 0 0 

Reporting, Planning 

and Monitoring 

Obligations in the EU 

Energy acquis 

 

28 11 7445 7 

CPCR evaluation 28 25 0 0 

Assessing farmers' 

costs of compliance 

with EU legislation in 

the fields of 

34 13 0 0 

                                                 
445 For convenience, I label linked evaluations as on time evaluations here as the Reporting, planning and 

monitoring obligations in the EU Energy Acquis evaluation is the only evaluation being linked to 

proposals/impact assessments of the available 10+ legislation evaluations. 
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environment, animal 

welfare and food 

safety 
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Annex D: Case selection and analysis 

In this section I will discuss the selection of the cases, the methodology of document collection, 

the methodology of analysing and synthesizing the findings of the cases. 

 

D.1 Methodology of case selection  

To select viable cases, I used two different methods. The selection of the first two cases is based 

not on the dataset, but on previous research. The other cases are selected based on the dataset. 

 

Case selected based on previous research by myself  

The first case selected is the case of the European Supervisory Authorities (ESAs) and their 

predecessors. The ESAs are EU agencies involved with supervisory tasks in the field of 

banking, insurance and securities. In my master thesis on these agencies I briefly touched upon 

the legislative cycle that lead to these ESAs without being able to do a more in-depth analysis 

(van Golen, 2013).446 Because I knew from the thesis trajectory that this case has multiple cycles 

of adoption, evaluation and revision and could provide interesting insight into the aspects of 

availability, compatibility and systematicality I decided to select this as the first case. Another 

reason why this is a viable selection is the fact that part of this legislative case is available in 

the dataset.447 

Case selected based on previous research by others 

The second case selected is the case of the value added tax (VAT) experiment on labour-

intensive services. This case is used by Ranchordás in her dissertation on experimental 

legislation as an example where the legislator picks an option that contradicts the results of the 

experiment (Ranchordás, 2014, p. 181). However, because this case is not fully fleshed out in 

her dissertation, I have chosen it as a second case study. This case is interesting because it 

represents the opportunity to study the idea of linking ex-post and ex-ante instruments in a 

legislative cycle that deals with experimental law. With experimental legislation you would 

expect to see even more interest in the results and outcomes of the legislation and evaluation, 

as that is necessary to see whether the experiment succeeded or failed.   

 

Case selection based on the dataset. 

The other cases are selected based on the dataset from chapter 4. 

At the outset of the selection, this is the overview of the dataset:  

                                                 
446 I did explore this case a bit more in-depth in a later publication, but that is a) not very much focused on the 

availaibility, compatibility and systematicality aspects of the legislative tracks and b) it is in Dutch. See (van 

Golen, 2014) 
447 UID 144 in the dataset. 
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Table 1: Showing the amount of legislative cycles, cases and tracks. 

As you can see in Table 1, there is a division between cycles, cases and tracks. A ‘cycle’ is the 

difference between two procedures in time, where the 2nd cycle compared to the 1st cycle means 

that the legislation in the 2nd cycle is amending the legislation that has been adopted as a result 

of the 1st cycle. If you would have a directive established in the 1st cycle, and there would be 

two separate legislative tracks that amend this legislation, both would be in the 2nd cycle.449 

‘Cases’ are identified by their UID. Because some cases have many legislative tracks, their 

number is lower than the total amount of tracks. Finally, the legislative ‘track’ is one row in the 

dataset, describing the start of the legislative process in terms of an impact assessment, with 

information on the evaluated legislation and at the end the result of the procedure (the new 

legislation) and whether or not that has been amended yet. 

The dataset is uniquely suited to deliver a large number of cases, with 635 different legal tracks 

to examine.450 But not every legislative track is equally suitable for selection, so in order to 

create a suitable cross-selection of cases. In order to select a number of cases for a case study, 

I developed the following criteria: 

1) At least three cycles 

2) Small amount of complexity 

3) Same legislative topic 

4) Major DGs in terms of producing evaluations/impact assessments 

5) Evaluation available 

                                                 
448 As several tracks are counted as 1 case, the number of tracks and number of cases do not match. 
449 Unless one of those two amending tracks also amends the other amending track in cycle 2. Which happens, 

albeit not frequently.  
450 Not every track can be a case study. Some tracks form, what I call, a ‘legislative case’. Prime example the 

first entry into the dataset of legislative track 1.1 and 1.2 form the legislative case UID 1. Biggest ‘legislative 

case’ is UID 8 which contains 27 separate legislative tracks. 

Consecutive Legislative 

cycle 

Number of legislative cases Number of tracks 

1st 346 372 

2nd 96 183 

3rd 17 50 

4th 4 13 

5th 1 5 

6th 1 2 

Total 465448 625 
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I will discuss these five criteria why they are fit to use as a selection mechanism and explain 

how this can be traced in the dataset.  

1) At least three cycles 

First and foremost, to examine the way in which evaluations and impact assessments are linked, 

there has to be more than one cycle to study. Therefore the first criteria is that the legislative 

case which I would like to examine contains at least three cycles. The reason for choosing three 

cycles is that a case with three will probably deliver more valuable information on the three 

minimum requirements.451 A cycle with two tracks only features one moment where ex-post 

information is transferred to the subsequent ex-ante phase. 

 

2)  Smallest amount of complexity 

 

Complexity is not a very common concept in the legal world, although it is making some 

inroads.452 In my case I use the concept of complexity to denote two things: a) the number of 

legislative tracks in a legislative case (the larger the number, the more complex the legislative 

case) and b) the number of tracks being altered by a legislative track (the more legislation being 

altered the more complex the legislative case). With an increase in complexity, it becomes more 

difficult to accurately trace the linking between the ex-post and ex-ante phase. As complexity 

has two aspects, there are also examples of both issues: 

When looking at case UID 8 there are 27 legislative tracks involved. Next to the fact that this 

is too much work in its own right, there is also the issue that some of the tracks, because of the 

way that I have registered the tracks, are presented twice although they have the same IA and 

everything. This is due to the fact that I try to trace every individual piece of legislation. 

Sometimes an IA is linked to several pieces of legislation.  

  

For example, in the dataset there is legislative track UID 8.3.2.5 which amends four acts.453 

Two of those acts (D 2009/0138 and D 2016/2341) are already in the dataset as UID 8.2.2 

and UID 8.3.2.2 because they have both also been based on an IA and are thus a legislative 

track. So UID 8.3.2.5 is one of the tracks that updates and follows on UID 8.2.2. This is the 

update of D 2009/0138. However, D 2016/2341 is also updated, in UID 8.4.2.2.1. It contains 

the same impact assessment, same numbers etc. The only difference is the presentation in 

column L+M of which impact assessment-based act is being altered. 

 

This increases the complexity in terms of clearly delineating between two tracks. Furthermore, 

this also relates to the second issue with complexity: the number of legislative acts that are 

altered by the impact assessment-based act.  

 

                                                 
451 One could imagine that it is a bit difficult to talk about systematicality with only one evaluation or impact 

assessment occurring.  
452 See for example (van Voorst & Mastenbroek, 2017, pp. 644, 648) where legislative complexity is measured 

by examining the amount of recitals in the legislation, as the more complex the legislation becomes, there more 

recitals will be needed to explain it. 
453 D 2009/0065, D 2009/0138, R 2013/0575, D 2016/2341.  
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To stay with legislative case UID 8, the first legislative track UID 8.1 already amends four 

directives. So does UID 8.2.1 but UID 8.2.2 makes it a whole lot more complex by recasting 

12 directives and amending one. UID 8.3.1.1 makes it even more complicated, as it amends 

one directive partially, repeals 5 directives partially and repeals in full 7 more directives. 

Tracing all this information, especially along the lines of evaluations feeding information 

into the impact assessment on all these legislative acts.454 

 

This is why legislative cases where one directive or regulation is repealed/recast would be the 

least complex cases available and would be preferred over such complex cases with a lot of 

legislation that alters a lot of older legislation.  

 

3) Same legislative topic 

 

Because of the way that the cases are handled, marked and connected in the dataset, it is not 

always so  that a later cycle is also the subsequent legislation in terms of the legislative topic.  

For example, one of the cases that I initially wanted to select was the case with UID 

35.1. The first cycle in this case contains a directive (D 2007/0047) which amends three 

other directives on placement on the market of medical devices, active implantable 

devices and biocidal devices. This directive is partially repealed by R 2012/0528 

because this directive repeals the underlying D 1998/0008 on biocidal products, 

therefore the part in D 2007/0047 is repealed. D 2007/0047 is implicitly repealed by R 

2017/0745 because the other two underlying directives that D 2007/0047 amended are 

repealed by this regulation. However, the R 2012/0528 which has shown up in this 

legislative case because of the partial repeal of D 2007/0047 will also be amended by 

the proposed regulation laying down rules and procedures for compliance with and 

enforcement of Union harmonisation legislation on products (COM(2017)0795). Which 

has almost nothing to do however with the medical devices part with which I wanted to 

start, but is connected because of the way the dataset and the legislation of the EU 

operate. 

There were several other cases where a small change in a legislative act would lead to a link in 

the dataset but not a link in the legislation itself. Sometimes also, the first directive on a specific 

topic is in the dataset, but the amending legislation on that topic is not due to a lack of an impact 

assessment. Thus it could happen that there was a legislative link established because of a small 

change by an unrelated legislative act. In selecting the cases I try to avoid this topical deviation 

as far as possible.  

4) Major DGs  

As a selection criterion I have picked cases from the major DGs in terms of producing impact 

assessments and evaluations, because I assume it is more interesting to examine cases of a DG 

                                                 
454 If an evaluation is available in the first place. But this also relates to the issue described in 4.3.2.3 about the 

many different ways legislation can be altered. To correctly retrace evaluative information throughout such large 

legislative changes, it would be necessary to also very meticulously track what is being altered.  
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which is more used to using these instruments than a smaller DG which only occasionally have 

to draft an impact assessment or evaluation. Below I will explain the procedure for selection 

what DGs are ‘major’ DGs. I use this criteria because it is also the same criterion that I used in 

chapter 6 when selecting DGs for interviews. 

There are 31 Commission DGs according to the Commission’s website.455 In order to see if 

some DGs were more involved with impact assessments and evaluations, I looked at the data 

from the dataset in Chapter 4. As I have also included the DG responsible for the impact 

assessment or evaluation, I have made an overview of the DGs being responsible for them 

both.456 The results are in the following table: 

DG 
IA+EV DG IA+EV 

COMM 1 FISMA 27 

DEVCO 1 MARE 33 

FPI 1 TREN 35 

RELEX 2 HOME 37 

REGIO 2 ENER 38 

ECFIN 3 AGRI  40 

EAC 4 GROW 41 

COMP 5 EMPL 44 

ESTAT 6 TAXUD 46 

OLAF 6 SANTE 65 

INFSO 7 ENTR 66 

RTD 8 JUST 67 

CLIMA 10 ENV 72 

TRADE 10 MOVE 99 

CNECT  23 MARKT 113 

Table 1: overview of DGs and the number of impact assessments and evaluations they have 

done, from smallest to largest. 

Some departments on this list only have produced no or a small amount of evaluations or IAs 

so they can be removed from the list. The idea is that the more impact assessments and 

evaluations a DG has done, the bigger the chance there will be people working there with 

experience in linking the two instruments. I therefore leave out the entire left half of the Table, 

from DG COMM to DG CNECT. There are some DGs in this list that are not existent anymore 

(INFSO, TREN, ENTR, MARKT).457 I therefore have somewhat arbitrarily divided the 

numbers of those DGs over the DGs that they have become in the following way: 

 

                                                 
455 ec.europa.eu/info/departments_en, accessed 17-9-2019 and then filter under ‘department type’ on 

‘Directorate-General’ 
456 This includes Service Departments (FPI, OLAF) as well as older DGs that have changed (RELEX, INFSO, 

TREN, ENTR, MARKT) as both entities have been responsible for impact assessments and/or evaluations.  
457 More on these changes and old DGs in Annex C and the coding of Sheet 1, column F. 
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DG IA+EV TO IA+EV 

INFSO 7 CNECT 7 

TREN 35 MOVE 18 

  ENER 17 

ENTR 66 GROW 66 

MARKT 113 FISMA 63 

  GROW 50 

Table 2: Dividing the numbers from older DGs. The old DG RELEX (External Relations) is not 

included as that DG has been merged into the European External Action Service (EEAS) 

department.  

I specifically said ‘arbitrarily’ because now the cases are somewhat evenly split over two DGs. 

It is of course possible to try and trace back all these individual files, and see whether they are 

now registered under MOVE/ENER or FISMA/GROW. You could also look at the topic the 

act is trying to legislation to give an indication of what DG it now belongs to (for example, 

financial services would clearly fall in the scope of FISMA while business-like legislation 

would go under GROW). However, that is not always an exact science, as for example for 

TREN it seems that in some cases it is still registered under the old DG Transport and Energy.458 

In terms of the precise divide and the amount of impact assessments and evaluations it would 

not substantially change the ranking in Table 3. The only way it could have mattered for 

selecting DGs is when ENER had received only 1 or 2 of the TREN dossiers, which would 

make them have 39 or 40 and be lower than or tied with AGRI. 

This transform the right half of table one into the following row: 

DG IA+EV DG IA+EV 

MARE 33 SANTE 65 

HOME 37 JUST 67 

AGRI  40 ENV 72 

EMPL 44 FISMA 90 

TAXUD 46 MOVE 117 

ENER 55 GROW 157 

Table 3: Updated figures after spreading the numbers from older DGs  

                                                 
458 Furthermore, this changing of DGs is also an indication of a larger issue that the EU and the tracking of 

legislation has. And I am not the only one who has this issue, in the Court of Auditors report of 2018 there are 

cases mistakenly attributed to GROW while it are cases that FISMA is responsible for. See (European Court of 

Auditors, 2018), p. 2-3 of Annex II, Directive 2014/0023, Directive 2014/0024, Directive 2014/0025, Directive 

2014/0055 and Directive 2016/0943 are all FISMA-directives according to EPLO. On EUR-LEX however the 

old denotation of DG MARKT is still used, so it does not provide any further clarity. This is probably the case 

because the legislative process started when DG FISMA and DG GROW were still DG MARKT, so EUR-LEX 

follows that denotation and that is probably where the researchers looked. This is also one of the reasons that I 

have looked up information in both systems to ensure I am not missing something. The fact that there was a case 

of mistaken identity in the Court of Auditors report is information I received through one of my interviews.  
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This is the same selection that I have also applied in the upcoming chapter on the interviews, 

so in order to streamline the two chapters in terms of selecting DGs, I’ve selected cases from 

the 9 largest DGs. 

5) Evaluations available 

The last criteria used to select viable cases is the availability of evaluations. It is a certainty that 

an impact assessment is available, otherwise the cases wouldn’t be in the dataset. This is 

however not the case for evaluations. So in order to make sure there is the possibility to actually 

link the ex-ante to ex-post phase (and vice versa) selection is based on those cases where 

evaluations are available in at least one cycle.  

Overview 

These five criteria result in an overview of all cases with three cycles or more in the dataset.459  

Picture 1: Dataset sheet 5 with an overview of all cases that have 3 or more cycles. This picture 

is just to give a general idea. 

 

I have color-coded the five criteria columns and will quickly explain the coding scheme.  

 Tracks: As I was looking for cases with 3 or more cycles but the minimum amount of 

tracks, I’ve coded the two cases where there are as many tracks as cycles green, when 

there is only a difference of 1-2 between cycles and tracks the code is yellow, and 3 or 

more difference is coded red.  

 Complexity: With an increase in tracks the complexity rises, but another part of 

complexity is the amount of legislation that is altered by each track. As you can see there 

is only one row coded as green here, as those four tracks alter a very low amount of 

legislation. I’ve coded two tracks yellow because the altering number of legislation 

remains below 10. All the other cases contain tracks where there is 10+ legislation 

altered in one or more tracks, thereby coding them red. 

 Topic: The topic is a bit complex, as it requires to look at every individual track to 

surmise what it is about. Especially the financial legislation (cases 8, 106 and 134) have 

a tendency to extend beyond the initial topic of the first track in that specific case.  

 DGs: DGs have been coded red if they are cases of smaller DGs not used in the selection 

(AGRI/MARE). There is colour code yellow for cases where several DGs are involved. 

                                                 
459 See sheet 5 of the dataset.  

Subject Case Cycles Tracks Complexity Topic DGs Evaluations

CFP 5 4 9 1|14|6|4|10|9|11|5|1 1 MARE 0|1|0|1|1|1|0|2|0

Railways 7 3 3 2|9|1 1 MOVE 2|5|0

Insurance 8 6 27 4|5|13|14|7|4|5|5|3|4|3|11|5|3|1|3|1|14|4|1|3|1|8|1|2|8|13 FISMA 0|1|1|3|1|2|1|0|3|3|1|3|3|3|2|0|0|3|3|0|1|0|2|0|0|0|0

Credit institutions 11 3 11 1|5|3|3|2|4|14|14|14|5|14 1 GROW 0|1|2|1|1|2|3|3|3|3|3

EAFRD 13 4 6 1|1|8|2|8|2 1 AGRI 0|1|1|0|1|0

Animal health 20 3 3 1|15|35 2 SANCO 0|2|7

Rural Dev 21 3 7 1|1|1|8|4|14|4 2 AGRI 0|0|0|4|4|4|1

Medical devices 35 3 4 3|5|5|28 2 ENV|SANCO|GROW 0|0|4|3

Motor Vehicles 36 3 9 17|4|2|3|3|2|3|1|4 3 GROW|CLIMA|ENER 0|2|1|1|1|1|1|1|1

Plant protection 42 4 7 2|9|15|2|11|5|15 2 SANCO|GROW|ESTAT 0|5|7|0|1|2|7

Common market organisation70 3 4 5|14|4|4 2 AGRI 5|4|1|1

Disclosure requirements 92 3 4 2|16|1|1 2 GROW|TAXUD 0|1|0|0

Energy efficiency 100 3 5 2|4|3|12|1 3 ENER 0|4|3|1|1

UCITS 106 3 12 9|4|3|1|5|2|4|7|3|5|5|5 3 FISMA 1|2|1|0|0|1|3|1|1|1|0|1

EMIR 154 3 18 1|1|11|3|1|5|2|3|1|2|1|2|1|1|1|4|3|3 3 FISMA|ECFIN 1|0|3|0|0|0|0|0|1|1|1|1|2|2|2|2|3|0|1|

CEF 179 3 4 1|1|3|2 2 ECFIN|GROW|MOVE|ENER 0|0|0|1
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 Evaluations: Evaluations have been coded green if the first track already contains 

evaluations. Yellow is used for tracks that, apart from the first track, contain evaluations 

in all subsequent tracks. Red has been used for the cases where one or more subsequent 

tracks do not have a legislation available. 

 

In the end the prime selection started with ‘topic’ as the first sorting criteria. This results in the 

following selection: 

 
Picture 2: Dataset sheet 5 with an ordering on topic from small to large. 

 

The Common fisheries Policy (CFP) and Fund for Rural Development (EAFRD) are from DGs 

that are excluded (MARE and AGRI). The first choice is the Railways case (UID 7) as it seems 

to be a decent fit to all criteria. The case of credit institutions is with 11 tracks too complex to 

tackle. The case of animal health, although complex, is the best of the rest as it contains the 

least amount of legislative tracks. The case of Energy Efficiency at first seemed to be a good 

candidate. Although it contained 5 tracks with 1 large revision, I thought it contained only one 

topic. However, upon closer examination it appeared that the legislation in cycle 2 and 3 was 

not really addressing the core of the legislation of cycle 1, therefore making the connection 

between the cases a bit spurious. In the picture above you see it with a 3 on topic, so it is clearly 

not a good fit anymore. I decided to include another ENER case in the examination, the Energy 

Performance of Buildings, to include at least one ENER case.460 Although this case is not in the 

picture mentioned before because it contains only two cycles, it is a relatively simple case with 

1 topic and evaluation available.  

 

During the trajectory of this PhD research I’ve used an older version of the dataset to make 

some case selections when writing case studies more than two years ago. There are a number 

of case studies that I have done and selected for various reasons which are interesting to include 

for three reasons: 

1) Although not selected in the same fashion as the previous cases, they nevertheless 

contain interesting findings on the linking between the ex-ante and ex-post phase and 

vice versa. 

2) The methodology used to analyse the cases is the same as in the previously mentioned 

cases. 

                                                 
460 As ENER is a major DG. 

Subject Case Cycles Tracks Complexity Topic DGs Evaluations

CFP 5 4 9 1|14|6|4|10|9|11|5|1 1 MARE 0|1|0|1|1|1|0|2|0

Railways 7 3 3 2|9|1 1 MOVE 2|5|0

Insurance 8 6 27 4|5|13|14|7|4|5|5|3|4|3|11|5|3|1|3|1|14|4|1|3|1|8|1|2|8|13 FISMA 0|1|1|3|1|2|1|0|3|3|1|3|3|3|2|0|0|3|3|0|1|0|2|0|0|0|0

Credit institutions 11 3 11 1|5|3|3|2|4|14|14|14|5|14 1 GROW 0|1|2|1|1|2|3|3|3|3|3

EAFRD 13 4 6 1|1|8|2|8|2 1 AGRI 0|1|1|0|1|0

Animal health 20 3 3 1|15|35 2 SANCO 0|2|7

Rural Dev 21 3 7 1|1|1|8|4|14|4 2 AGRI 0|0|0|4|4|4|1

Medical devices 35 3 4 3|5|5|28 2 ENV|SANCO|GROW 0|0|4|3

Motor Vehicles 36 3 9 17|4|2|3|3|2|3|1|4 3 GROW|CLIMA|ENER 0|2|1|1|1|1|1|1|1

Plant protection 42 4 7 2|9|15|2|11|5|15 2 SANCO|GROW|ESTAT 0|5|7|0|1|2|7

Common market organisation70 3 4 5|14|4|4 2 AGRI 5|4|1|1

Disclosure requirements 92 3 4 2|16|1|1 2 GROW|TAXUD 0|1|0|0

Energy efficiency 100 3 5 2|4|3|12|1 3 ENER 0|4|3|1|1

UCITS 106 3 12 9|4|3|1|5|2|4|7|3|5|5|5 3 FISMA 1|2|1|0|0|1|3|1|1|1|0|1

EMIR 154 3 18 1|1|11|3|1|5|2|3|1|2|1|2|1|1|1|4|3|3 3 FISMA|ECFIN 1|0|3|0|0|0|0|0|1|1|1|1|2|2|2|2|3|0|1|

CEF 179 3 4 1|1|3|2 2 ECFIN|GROW|MOVE|ENER 0|0|0|1
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3) As these are older cases, I’ve used the findings in those case studies as input when 

conducting the interviews in Chapter 6. 

 

Therefore, I will include three older case studies in this chapter. These are consumer product 

Safety, cross-border payments and clinical trials. The reasons for selecting those were that these 

cases contained repeals instead of amendments (thereby making it easier to trace compared to 

amendments) and in two cases the evaluation was published before the legislation was repealed, 

thereby creating the possibility to see a link between the evaluation and the subsequent impact 

assessment. 

  

There is a certain amount of selection bias involved in the selection of these cases, and therefore 

they are not an ideal selection. This is for two reasons. First of all, the case selection is done by 

a mix of methods (own selection, new selection based on outcomes, old selection based on 

outcomes). It is less than optimal but it presented the best possible option at that stage of the 

dissertation. Furthermore, there is a certain tendency to pick cases that, on a procedural basis, 

show the most potential for linking to occur. This neglects the possibility that in seemingly less 

viable cases there could also be linking occurring which would allow for inclusion in the 

sample. This is an issue that I can’t remedy. There is a logical reason for trying to pick the cases 

in which linking seems the most likely. Because I am looking at the way this linking occurs and 

the issues that might hinder that, I want cases where there is a good chance of success. The only 

way that I can guess if there is a good chance of success, is looking from a procedural angle at 

the criteria mentioned before. Based on that selection, I estimate that these cases have the 

highest chance to have either linking occur, or linking going wrong which gives information on 

the issues hindering this process of linking. I am not completely satisfied with the case selection, 

but it was not feasible at that period in time in the project to redo the selection and figure out a 

different way. 

 

D.2 Methodology of analysis 

The documents that are necessary for the case studies are the impact assessments and the 

evaluation reports that are available. Furthermore the legislative texts as well as other reports 

from EU institutions (for example reports from Parliament committees or the Economic and 

Social Council (EESC)). The documents are found at registers of legislation and policy 

documents such as EUR-LEX and EPLO as well as the websites of the various institutions 

(Commission, Parliament, Council, EESC and others). Although most of these documents on 

the latter websites are also found on the former. Also included are external reports if an impact 

assessment or evaluation refers to that. 

The focal point is the use of ex-post evaluations in ex-ante impact assessments and vice versa. 

Therefore these case studies, like other studies related to cases at the EU level (Bozzini & Hunt, 

2015; Højlund, 2014; Mergaert & Minto, 2015), examine ‘the transitional moments between 

policy cycles’ (Mergaert & Minto, 2015, p. 48) in order to find out what the Commission does 

in order to retrieve information from a previous phase. This is especially important in the cases 

where there is no legislative ex-post evaluation available, but other kind of evaluations or 

reports might be. Therefore this research tries to focus on whether or not evaluative information 
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is used, how it is used, and whether or not there are certain issues (organisational, institutional) 

with regards to the use of this information. This also means that this research tries to trace 

information from one instrument to the next to see if there are actually changes in legislation 

based on information retrieved from documents. In order to retrieve this information I have 

made case studies that follow the regular legislative cycle, from inception and impact 

assessment to adoption and evaluation. Sometimes the start is not the impact assessment but the 

moment that an evaluation is done, but this process still follows the legislative cycle only with 

a different starting point. It also examined whether or not various institutions involved in the 

legislative process (not just the three co-legislators but also advisory bodies such as the 

Committee of the Regions or the European Economic and Social Committee) remark anything 

about the (lack of an) evaluation or impact assessment. Because the presentation of the 

chronological occurrences throughout several legislative cycles is rather unappealing to read, I 

have extracted the interesting bits from the case studies and have placed them under the three 

requirements from my theoretical framework. Therefore the discussion under each of these 

requirements will retrieve input from various case studies. Before getting to that part, I will give 

a brief summary of the eight cases, to show the contents and cycles in order to give a quick 

overview. 
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Annex E: Case studies  

Within the written case studies, I have used a loose approach to referencing. I usually refer to 

the Commission documents by SEC(year)number/COM(year)number, to the Official Journal, 

to Parliamentary reports by EP PE number, date, and to websites. Whenever I refer to 

documents from the various institutions, I refer to the final version of the document, unless 

stated otherwise.  

E.1.1 Case 1: European Supervisory Authorities (ESAs) Technical Overview 

Cycle Ex-ante Legislation Ex-post Dataset 

UID 

First n/a n/a (sectoral legislation) Lamfalussy-report461 n/a 

Second n/a Commission decisions 

establishing the Committee of 

European Securities 

Regulators (CESR - OJ L 

191, 13.7.2001, pp. 43-45)) 

and European Securities 

Committee (ESC - OJ L 191, 

13.7.2001, pp. 45-46)  

Inter-Institutional 

Monitoring Group 

report (first, second, 

third) 

n/a 

Third n/a Commission decisions 

establishing the other four 

committees in banking and 

pensions and amending the 

decisions for the securities 

committees  

(Banking: CEBS - OJ L 3, 

7.1.2004, pp. 30-31 and EBC 

OJ L 3, 7.1.2004, pp. 36-37) 

(Pensions: CEIOPS - OJ L 3, 

7.1.2004, p. 32 and EIOPC 

OJ L 3, 7.1.2004, pp. 34-35)   

Securities: CESR - OJ L 3, 

7.1.2004, p. 32–32 and ESC 

OJ L 3, 7.1.2004, p. 33–33)     

1) Inter-Institutional 

Monitoring Group 

report (first462, 

second463, third464)  

2) FSC reports465 

3) Commission 

report466 

4) Parliament 

resolution467 

n/a 

                                                 
461 (Lamfalussy, 2001). 
462 (Inter-institutional Monitoring Group, 2006). 
463 (Inter-institutional Monitoring Group, 2007b). 
464 (Inter-institutional Monitoring Group, 2007a). 
465 The FSC (Financial Services Committee) are a working group of the European Council. See for more 

information www.consilium.europa.eu/en/council-eu/preparatory-bodies/financial-services-committee/, accessed 

17-9-2019. The reports about the supervisory system are: FSC 4155/05, FSC 4159/06, FSC 4167/07, FSC 

4177/07, FSC 4181/07. 
466 COM(2007)0727. 
467 T6-0476/2008 in procedure 2008/2148(INL). 
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Fourth n/a OJ L 25, 29.1.2009, p. 18–22 

(CESR) 

OJ L 25, 29.1.2009, p. 23–27 

(CEBS) 

OJ L 25, 29.1.2009, p. 28–32 

(CEIOPS)  

Larosière-report468 n/a 

Fifth SEC(2009) 

1234 

R 2010/1093 (EBA - OJ L 

331, 15.12.2010, p. 12–47), 

OJ R 2010/1094/ (EIOPA - L 

331, 15.12.2010, p. 48–83), R 

2010/1095 (ESMA - OJ L 

331, 15.12.2010) 

1) SWD(2017)0308, 

Annex 5 

2) Commission 

report469 

3) Parliament 

resolution470 

344-346 

Sixth SWD(2017) 

0308 

In progress  354-356 

 

E.1.2 Case 1: The European Supervisory Authorities (ESAs) case study 

 

First round of review and revision 

The Lamfalussy-report 

The Lamfalussy-report was a review of the current situation in financial supervision on the 

European level instigated by the European Council in July 2000.471 The three goals of the 

committee were assess the current conditions for implementation of the regulation of the 

securities markets in the European Union assess how the mechanism for regulating the 

securities markets in the European Union can best respond to developments under way on the 

securities markets while still guaranteeing the effective and dynamic operation of markets 

throughout the European Union to achieve a level playing field; in order to eliminate barriers 

and obstacles, propose as a result scenarios for adapting current practices in order to ensure 

greater convergence and co-operation in day-to-day implementation and take into account new 

developments on the markets.472 Prudential supervision was explicitly excluded from the 

mandate of the committee. The committee drafted two reports, one initial and one final, 

regarding the state of play of the securities markets. The main conclusion of the two reports was 

that the supervisory system in place at that time was “too rigid, too slow, too much ambiguity 

and too reliant on primary legislation”473  

                                                 
468 (The de Larosière Group, 2009). 
469 COM(2014)0509. 
470 T7-0202/2014 in procedure 2013/2166(INI). 
471 Council 10453/2000, p. 7-10. Establishing the Committee of Wise Men under the leadership of Alexandre 

Lamfalussy. 
472 Ibid. p. 9. 
473 Initial report p. 19, final report p. 14-15. Primary legislation being the regulations and directives, not the 

Treaties. 
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The research methodology consists of meetings with stakeholders, written questions and 

answers from regulators and industries concerned, consultation through a website as well as 

some background (academic) studies.474 Furthermore, the final report received additional input 

through consultation.475 The initial report is divided in three phases. It reports on the benefits 

of an integrated European financial market, the changes and developments in the financial 

markets and the main shortcomings as identified during the research. It finishes with some 

preliminary conclusions. The final report is divided in two section. The first section outlines the 

problems, the second section outlines the new regulatory structure as envisioned by the 

Lamfalussy committee. The 4-tiered structure proposed by the Lamfalussy-report would solve 

the aforementioned problems of speed and ambiguity by establishing a level 1 framework level 

with very broad primary legislation, a level 2 where two new committees would help the 

Commission with fleshing out the details of the level 1 rules, level 3 where the national 

regulators would cooperate to harmonise transposition and implementation, and level 4 would 

lead to more enforcement by the Commission and more cooperation between Member States, 

regulators and the industry involved. This would make sure that broad legislation could be 

quickly established (countering the slowness), detailed rules would be made by the regulators 

(gathered in the new committees), member states and Commission instead of the EU-legislator 

drafting new rules (countering the reliance on primary legislation and rigidness) and more 

cooperation and convergence between national regulators by making them cooperate in the new 

committees (countering ambiguity).  

The revision 

The Commission agrees with the proposals made by the Lamfalussy-report and installs the two 

committees.476 The ESC consists of high-level officials from Member States (recital 7) and will 

support the Commission with advice on and draft versions of level 2 legislation (article 2).477 

The CESR will be comprised of senior officials of national regulators (art. 3) and will advise 

the Commission (art. 2) as well as try to achieve more convergence in implementation matters 

(recital 9).478  

The review of the IIMG 

In order to monitor the new arrangements an Inter-institutional monitoring group (IIMG) is 

established as proposed in the Lamfalussy-report.479 The group delivered reports during 2003 

(May and December) and 2004 (December). The IIMG was established to enable six 

independent experts, nominated by the three EU institutions, to monitor the implementation of 

the Lamfalussy-process.480 The second and third report still point to many obstacles preventing 

the Lamfalussy-process to reach its goals: Level 1 measures laying down more than just 

                                                 
474 Initial report pp. 32-41. 
475 Final report, pp. 47-51.  The final report also received another round of consultation. 
476 OJ L 191, 13.7.2001, pp. 45-46 (European Securities Committee) and OJ L 191, 13.7.2001, pp. 43-45 

(Committee of European Securities Regulators).  
477 OJ L 191, 13.7.2001, p. 45. 
478 OJ L 191, 13.7.2001, p. 43. 
479 IP/02/195, ST-10719-2002-INIT. 
480 IP/02/1452. 
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framework principles, provisional mandates for level 2 technical advice granted before 

agreement from Council and Parliament, still too much directives on level 2 instead of 

regulations, CESR should formulate technical advice more clearly to improve the drafting of 

level 2 measures, no legislation to allow CESR to coordinate day-to-day regulatory and 

supervisory practices, consistent implementation must come from non-binding guidelines, 

recommendations and standards and in good cooperation between CESR and national 

regulators, Member States should do more to enhance the level 4 enforcement as well as 

national regulators, resources must be increased, consultation should be done more often and 

with more time and transparency has to be increased.481 Although some progress is made in the 

way the Commission handles provisional mandates and CESR handles consultation times, there 

is still a lot of work to be done.482 Convergence of national practices remains to be achieved 

through cooperation and peer pressure among regulators as legislation is not wanted by the 

ESC, there is still a lack of resources available for the committees and consultation times are 

still strict although slightly expanded.483 In their detailed conclusions the 3 years of working 

with the ESC and CESR committees are summed up.484 There is still too much detail implanted 

in level 1 instead of level 2 due to market participants trying to implement their wishes as early 

on as possible.485 Already the non-compliance of Member States is mentioned regarding 

implementation and transposition of legislation.486 The report also warns for an increase in non-

binding ‘soft law’ rules and the lack of legal certainty and political accountability.487 

Enforcement remains problematic and should be enhanced to ensure it does not becomes the 

bottleneck of the process.488 

However, before the IIMG finished their third report in November 2004 the Council decided to 

expand the Lamfalussy process to the areas of banking, insurance and pensions, as well as 

increase the scope of the securities committees with investment funds (UCITS).489 This decision 

is not based on the review of the Lamfalussy process by the IIMG but on an older report by a 

working group of the economic and financial committee.490 The document drafted was 

delivered before the Lamfalussy process was put into place, so the resolve of the Council to 

establish the Lamfalussy process in other sectors than securities is based on the consultation 

round on the draft report of the EFC, Commission report and discussion with the European 

Parliament491. It is not based on a review of the Lamfalussy process as it was operating in the 

securities sector. It seems that Parliament in their 21 november 2002 resolution is also critical 

of the way that the EFC proposes an extension of the process to other areas as the results from 

the IIMG are not yet clear.492 Therefore it is not quite clear whether the Lamfalussy process is 

                                                 
481 IIMG Second monitoring report p. 6 
482 IIMG Third monitoring report p. 38-40 
483 Ibid.  
484 Ibid., p. 44-48 
485 Ibid., p. 45-46 
486 Ibid., p. 46. 
487 Ibid., p. 47 
488 Ibid., p. 48. 
489 ST 10668 2002 INIT, p. 6 
490 EFC/ECFIN/450/02-fin , available at data.consilium.europa.eu/doc/document/ST-12594-2002-INIT/en/pdf, 

accessed 17-9-2019. 
491 2002/2603(RSP) 
492 P5-TA-2002-0568, note 53. 

http://www.consilium.europa.eu/register/en/content/out?&typ=ENTRY&i=ADV&DOC_ID=ST-10668-2002-INIT
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a success and thus should be transplanted to other financial sectors. As the third IIMG report 

shows, there are still problems and bottlenecks in the procedure.  

Conclusions 

The first round of revision and review came after the very new structure was enacted as 

proposed by the Lamfalussy-report. It resulted in a markedly different way of not only financial 

supervision, but the way that the EU legislators, Commission and member states were to work 

together in creating legislation on different levels. The revision basically took the Lamfalussy 

report as blueprint for the new legislative framework. Interesting to note is that there has not 

been a full review of the new structure, before the Lamfalussy process is expanded to different 

areas. Although the first two reports of the IIMG start out with at least promising results, there 

are also a lot of notes relating to problems and bottlenecks that need to be tackled.   

Second round of setup and review 

The creation of six supervisory committees (Procedure 2003/0263(COD) 

As per request of the Council the Commission proposes a revision of the supervisory structure 

in order to implement the Lamfalussy process in the areas of banking, insurance and pensions 

and create several new committees and an overall structure.493 According to the Commission 

proposal this is needed due to ill-suited legislation and organisation that cannot deal with the 

EU-wide financial activities, the need to quickly implement new legislations to keep up with 

changing market conditions, improve the regulatory structure and increase “effective 

supervisory cooperation and convergence’.494 The proposal does not mention the reviews of the 

IIMG495 so there is no discussion on the progress made in the supervisory nature of securities 

due to the new Lamfalussy committees. The only reason the proposal gives is the following:  

“In response to the pressures mentioned in Section 1.1, in April 2002 the Council called for a 

review of how best to make improvements to the financial services committee architecture. On 

the basis of this review, on 3 December 2002, the Council496 invited the Commission to extend 

the committee structure applied in the securities sector to the sectors of banking, insurance and 

UCITS.497 In particular, the Council invited the Commission to establish “as quickly as 

possible” new committees in each sector by Decisions of the Commission.”498 The Commission 

also enacted six decisions establishing the new committees for banking  (European Banking 

Committee (EBC)499 for level 1 advice and level 2 comitology work and Committee of 

European Banking Supervisors (CEBS)500 for level 3 supervisory convergence) and 

                                                 
493 COM(2003) 659 final 
494 Ibid., p. 2. 
495 At the date of the publication of the proposal, the first report has been published and the second report would 

be released in a month. 
496 In the original text there is a footnote here: Ecofin (3/12/2002) on the basis of a report from the Economic and 

Financial Committee on financial regulation, supervision and stability. 
497 UCITS = Undertakings for the Collective Investment in Transferrable Securities. 
498 Ibid., p. 7 
499 OJ L 3, 7.1.2004, pp. 36-37 
500 OJ L 3, 7.1.2004, pp. 28-29 
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insurance/pensions (European Insurance and Operational Pensions Committee (EIOPC)501 for 

level 1 advice and level 2 comitology work and Committee of European Insurance and 

Occupational Pension Supervisors (CEIOPS)502 for level 3 supervisory convergence). The 

previous decisions on the ESC and CESR are amended to include UCITS as a new field for the 

committees to oversee.503 The procedure focuses solely on the directive that has to amend the 

financial legislation referring to previous committees that will be obsolete due to the new 

Commission decisions. Even though the Commission’s proposal did not mention the work of 

the IIMG, the opinion of the European Central Bank does.504 According to the ECB the IIMG 

concludes in their second report that ‘the Lamfalussy process is making a positive contribution 

to the swift and flexible regulation of EU securities markets and is suitable for legislation in any 

financial sector.’505 Furthermore the European Central Bank (hereafter: ECB) agrees with the 

stated urgency for revision of the supervisory structure as stated in the proposal as the 

implementation of banking legislation and the expansion of the EU to 25 member states need a 

better procedure for establishing and implementing rules.506 

Parliament is not completely convinced that reforming the banking and insurance sector to a 

Lamfalussy-version is needed. In the report of the committee on economic and monetary affairs 

the rapporteur raises the pressing question: “do we have sufficient experience to enable us to 

evaluate the effectiveness of the Lamfalussy process and, on that basis, to give an opinion on 

the extension of the process to the whole of the financial services sector”.507 The committee 

tried to tackle this question with expert meetings and hearings with the Commission, market 

participants, IIMG members, academics and experts and Alexandre Lamfalussy himself. 

Although Parliament recognizes some improvements regarding inter-institutional cooperation 

and the functioning of CESR, they highlight the points that are still open for debate whether or 

not they function as planned. They remain wary of short consultation times, long waiting times 

for translations and especially whether or not implementation at Level 3 is working as at the 

moment of the draft report none of the directives have reached that stage.508 Furthermore the 

committee also disagrees with the Commission on the urgency required to accept this revision 

of the financial supervision system. In their opinion the current committees already have the 

possibility to consult with each other and the new Lamfalussy structure is not needed for that. 

It becomes clear that their reluctance to accept the proposal also has to do with the fact that the 

European Parliament is embroiled in a tug-of-war with the Council on several rights relating to 

delegated legislation.509 In the end the committee agrees to confirm the proposal (with some 

amendments) as long as they are guaranteed some assurance related to callbacks, sunset clauses 

and institutional balance.  

                                                 
501 OJ L 3, 7.1.2004, pp. 34-35 
502 OJ L 3, 7.1.2004, pp. 30-31 
503 OJ L 3, 7.1.2004, p. 32 (CESR) and OJ L 3, 7.1.2004, p. 33 (ESC) 
504 C 58, 6.3.2004, pp. 23-25. 
505 Ibid., p. 24. 
506 Ibid., p. 25. 
507 A5-0162/2004, p. 15 
508 Ibid.  
509 Ibid., pp. 16-17. 
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The review of the six supervisory committees 

Several actors have been involved in reviewing the new setup with six supervisory committees. 

The timing of the reports made by these actors are not necessarily in the right chronological 

order. They focus on one actor at the time and examines the reports and the progress these 

reports describe and in what way their information is gathered.  

The FSC reports 

The FSC (Financial Services Committee) submitted a draft report on the Lamfalussy process in 

particular and the supervision of financial markets in general.510 A subcommittee of the FSC 

prepared the first report. Their results are based on a private hearing with several market 

participants.511 Before the hearing, they were given a questionnaire with 9 questions related 

mostly to the challenges/obstacles of supervisory convergence, host-home control and cross-

border supervision.512 They recommend six points of action point mainly to increasing the level 

3 committees’ oversight and cooperation.513 The report by the FSC repeats those six points, 

although the focus has shifted slightly towards IT-related solutions regarding tools and 

formats.514  

In a second round of reporting on the financial supervisory system the FSC once again published 

a report.515 This report combines three reports: the final IIMG report516, a report by a 

subcommittee of the FSC on long-term supervisory issues517 and a report by the FSC with an 

assessment518 of the functioning of the level 3 Lamfalussy committees with regards to 

supervisory convergence. The new reports are basically in line with the reports made a year 

earlier. The FSC report with the assessment has six recommendations that mirror those made in 

the previous report: encourage more convergence between regulators, research mechanisms of 

mediation and delegation between regulators, increase use of databases and other IT-related 

tools to stimulate more cooperation and sharing knowledge.519 The report on the long-term 

supervisory issues goes a bit more in-depth into the issues surrounding the execution of the 

tasks for the level 3 committees.520 The interesting part about this report is that there is no 

consensus on some recommendations in the subcommittee and that these recommendations all 

have to do with granting the level 3 committees more power to resolve supervision issues.521 

These recommendations relate to improve the legal standing of the level 3 committees in order 

to clarify their roles (2a and b), introduce a strategic working mandate for the committees (3), 

                                                 
510 FSC 4159/06 
511 FSC 4155/1/05, p. 37 
512 Ibid., pp. 38-40 
513 FSC 4155/1/05, p. 4. 
514 FSC 4159/06, pp. 14-15. 
515 FSC 4181/1/07 REV 1 
516 IIMG final report 
517 FSC 4177/07 ADD 1 
518 FSC 4167/07  
519 Ibid., pp. 13-14. 
520 FSC 4177/07 
521 On recommendations 2a, 2b, 3, 5 and 6a there has not been consensus in the subcommittee 
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strengthen the national application of guidelines and recommendations (5) and change the 

voting mechanism from unanimity to majority to improve the decision making (6).522 

The report also looks further ahead and assesses that the system of national supervisors might 

in the end hinder real supervision.523 The final report of the FSC underlines the issues with the 

level 3 committees and sees room for improvement there without giving any concrete 

recommendations.524 

The Inter-Institutional Monitoring Group Reports 

In order to review the process made with the new supervisory committees, the Inter-institutional 

Monitoring Group is once again established, albeit with different members. The first report 

reiterates the three main bottlenecks indicated in the work of the previous IIMG: a) translations 

b) implementation lag and c) excessive details in level 1 and/or 2.525 Furthermore, they 

identified several new bottlenecks that mainly relate to Level 1 and 2 and only some to level 3 

and 4. The first report however contains only a small recap of the state-of-the-art and a 

collection of possible issues without any solutions as those would be addressed in the second 

and third report.526 

The second report proceeds where the first report ended, and is updated with another 

consultation round of experts from various organisations.527 Furthermore, there is a call for 

consultation on the second report where interested parties have two months’ time to respond.528 

The report even includes a specific list of questions that the IIMG wants to receive feedback 

on.529 The bottlenecks identified in the previous report are still around and some others are 

added relating to supervisory convergence, planning, cooperation and parallel working.530 This 

report refers to the draft report of the FSC although it is unclear in the rest of the text whether 

they have used any information contained in the latter report.  

The final report is an update of the second report, again with help from consultation input.531 

This report focuses more on the Level 3 committees and their work than the previous reports as 

they have mostly focused on the levels of regulation (level 1 and 2) and enforcement (level 

4).532 The report note that there are quite some challenges for the level 3 activities.533 

Nevertheless, the problems addressed in the previous report remain an issue as well.534  

The Commission report of 2007 

                                                 
522 FSC 4177/07, pp. 16-19. 
523 FSC 4177/07, p. 29. 
524 FSC 4187/07, p. 10. 
525 IIMG first interim report p. 6 Thus looking back to its previous incarnation for input. 
526 Ibid., p. 17 
527 IIMG second interim report p. 1 
528 Ibid., p. 2 
529 Ibid., p. 16 
530 Ibid., p. iv 
531 IIMG final report p. 6. 
532 Ibid. 
533 Ibid., p. 5. 
534 Ibid., p. 4. 
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The Commission instigated a review of the Lamfalussy process in 2007 with their 

Communication on strengthening supervisory convergence.535 The source of the information 

presented in the report remains unclear, but there are several references to the IIMG and FSC 

reports, Council meetings and European Parliament reports.536 Furthermore, the Commission 

mentions a positive view of the Lamfalussy process that is broadly shared by Member States, 

regulators and market participants.537 Highlighted problem areas are sequencing of work on 

level 1 and 2, consultation periods are still too short, transposition of level 4 measures is still 

lacking, national supervisors let national importance triumph over European solutions, the legal 

framework for the level 3 committees is not properly secured so the references in the regulations 

and directives do not correctly refer to the committees in some cases, decision making is 

difficult on level 3, there is still some deviation between the powers of national supervisors thus 

leading to different outcomes, independence is not fully guaranteed, budget constraints prevent 

fully functional supervision and there are still issues with host-home and cross-sector 

supervision.538  

The European Parliament resolution 

During the reviews of the level 3 committees the European Parliament also started a legislative 

initiative procedure539 resulting in a resolution on the future structure of supervision.540 In this 

resolution from October 2008 they call upon the Commission to rethink the current supervision 

structure, or at least establish a new Committee of Wise Men to let them rethink the financial 

supervisory system.541 Although the resolution takes heed of the Council conclusions that are 

based on the FSC and IIMG reports, there is no direct mention of these reports in the resolution 

itself, even though all the reports have been published by the time that the resolution was 

drafted.  

Conclusions 

The abovementioned reports show a number of reviews of the new Lamfalussy structure with 

6 committees. The European Parliament is the only institution that is wary of expanding the 

Lamfalussy structure to other fields than securities precisely due to the fact that there has not 

been much evaluation done on this new structure. Although some reports have appeared 

regarding monitoring the process, they find this is too unsubstantial to base their decision on to 

extend the process. It is due to their power struggle with the Council and the fact that they look 

forward in time to a new election of the Parliament that the Parliament eventually agrees with 

the legislative proposal. After that they have showed not a lot of interest in evaluating the system 

but have been looking forward to a comprehensive change of the new supervisory system. 

Furthermore, there has not been a thorough impact assessment even though the Impact 

Assessment system started in 2003. 

                                                 
535 COM(2007) 727 final 
536 Ibid., p. 3 
537 Ibid. 
538 Ibid. pp. 4-13. 
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The sheer number of reports that have been made during the years 2005-2008 show overall the 

same picture: the Lamfalussy process seems to work, but there remains a number of problems. 

All the European institutions have been involved in the reports, either directly (Parliament 

resolution, Commission report) or indirectly (The FSC which reports to the Council, the IIMG 

which contains members of the three institutions). Sometimes the review of the Lamfalussy-

process was part of a report on the financial markets as a whole, sometimes it was the sole focus. 

Not every report used the findings of previously available reports even though sometimes there 

was a report available, the only exception being the Commission’s report. This leads to a rather 

fragmented vision on the effectiveness of the Lamfalussy process instead of a cumulative chain 

of reports leading up to a bigger and better understanding of the process. It seemed that there 

was little cooperation between the various actors involved in drafting reports although it is not 

ruled out that there have been informal meetings. 

Most of the reports are drafted with the help of consultation, but the way in which they consulted 

vastly differs. Some reports allowed public consultation which an online questionnaire, some 

reports had consultation through inviting some key actors in the financial field to come and 

discuss their opinion. 

Third round of revision and review 

After these reports from various actors there is a small revision of the three Commission 

decisions implementing the level 3 committees planned. Almost at the same time there is a 

thorough review instigated by the Commission that will thoroughly alter the course of the 

financial supervision system. This chapter will first discuss the revision of the Commission 

decisions and then the review of the financial supervision system. 

Revision of the Commission Decisions 

The Council, based upon the FSC reports, requests the Commission to revise the Commission 

decisions establishing the level 3 committees in order to improve their functioning. Although 

the old decisions are retracted and the new decisions function as a replacement, the names of 

the committees remain the same, as well as the functions they performed since the 2004. The 

main difference is in the fact that there is now an article relating the enhanced cooperation the 

committees have to establish between the national supervisors. Several points that have been 

mentioned in the review reports are included such as mediation, exchange of information, 

delegation, developing standards and review non-binding guidelines and recommendations. 

They are now tasked with promoting supervisory convergence and develop tools to increase 

this. Furthermore there is more independence for the committees and the decisions achieve more 

clarity on their composition by establishing rules about the composition and practical 

functioning of the committees. The method of decision making remains consensus although 

there is the option to reach a decision with a qualified majority if no consensus is reached.542  

As the recitals prefacing the articles only refer to Council conclusions, it is difficult to trace 

back the results from the previous review into the new decisions. Nevertheless, it seems that a 

                                                 
542 Article 14  
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number of the flaws reported in the previous review process have been addressed, at least in 

words, in the new decisions.   

Review of the financial supervision system 

In October 2008 the Commission installed the Larosière-group, a new committee of Wise Men 

designed to rethink the current financial supervision system much alike the previous 

Lamfalussy committee. Their report published on 25th of February 2009 was a thorough and 

scathing judgment on the previous system, deeming the current state as too ineffective for real 

supervision and finds that the main issues mentioned in the previous review are still hindering 

the committees, especially during the financial crisis that was active in the European financial 

markets area.543 The biggest problems arise from the fact that the legal framework perceived 

the committees as not empowered enough to take decisions, and not capable enough to resolve 

disputes between national regulators wary of supervision by their peers.544 

The report is drafted by the Larosière-group that also supported all their suggestions, although 

a caveat at the beginning states that not every individual members supports every detailed 

suggestion. The report is based on oral hearings of many financial participants545 but other 

sources are not detailed. There is some mentioning of literature but these are sparse and not 

necessarily academic by nature. Even though the report shows a wealth of cases and specific 

information on the state of financial markets and supervision, it is difficult for an outsider to 

discover the methodology behind the report. There is no mentioning of the previous review 

reports and evaluations, either from the IIMG or the FSC or other sources. 

Conclusions 

The revision of the Lamfalussy-committees showed some deference to the many review reports 

as most of the issues addressed in these report have found their way into the new decisions re-

establishing the Level 3 committees. However, the full onslaught of the financial crisis in 2008 

showed that the then-current structure was not able to prevent the surfacing of severe problems 

in the way that the financial supervision in the EU was organized. The Larosière-report 

highlights these issues and deems that the Level 3 committees should be transformed into full-

fledged supervisory authorities with more powers to establish convergence and cooperation 

between national legislators. This marks the true beginning of European-level supervision. It is 

odd to see that the revision of the Decisions happened only months before the report from the 

Larosière-committee, which leads to the conclusion that there are parallel paths followed 

regarding the evaluation and adaptation of financial supervision up to that point in time. This 

makes it even more difficult to allow a thorough evaluation to take place, as the Larosière-report 

and the financial crisis warranted a quick legislative response.    

Fourth round of setup and review 

                                                 
543 Larosière, p. 39-42. 
544 Larosière, p. 75-76 
545 Ibid., p. 70 



186 

 

The recommendations from the Larosière-report were used by the Commission to draft 

improved legislation in the area of financial supervision. In their Communication on ‘Driving 

European recovery’ it was stated that the the goal was to establish the new supervision structure 

in 2010 which has been completed when the regulations establishing the new European 

Supervisory Authorities were adopted in 2010.546  

The new European Supervisory Authorities 

In order to create the new European Supervisory Authorities the old Level 2 and 3 committees 

were combined and reformed into one single European supervisor. However, the differentiation 

of the supervisors between the areas of banking, insurance & pensions and securities is 

maintained.547 While the new Authorities have increased powers in the area of coordinating 

national supervisors and investigating breaches of EU law on their own, one of the major 

problems inherited from the setup of the Lamfalussy-committees remains. National supervisor 

still have significant influence regarding the operation of EU supervision and thus problems 

could once again arise due to lack of trust or decisiveness of the national regulators vis-à-vis 

their counterparts. This is however not identified as an issue in the proposal or impact 

assessment. The ESAs are officially established when the legislative proposals are adopted.548 

The reviews of the ESAs 

There have been two reviews of the new financial supervision structure in the EU. The first 

review was done by the Commission, as there was an obligation to do a review based on art. 81 

of the ESA regulations. This review had to be done before January 2nd 2014. The second review 

was done by the Parliament. The Parliament had no legal obligation to do a review. Both 

reviews will be discussed below, where first there will be a focus on the findings, and then on 

the methodology of the reviews.   

The Commission review 

Although the Commission review was supposed to be finished before January the 2nd 2014 it 

did not arrive until early August 2014. The materials contain both a main report, as well as a 

Commission SWD and an Annex to the main report on the execution of article 11 of the ESA 

regulations in respect to drafting technical regulatory standards. The available SWD contains 

some more in-depth information whereas the report is a broad summary of the main results and 

                                                 
546 COM(2009)114 final, pp. 5-7  
547 Although a minority, some stakeholders have advocated one single European supervisor.  
548 Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010 

establishing a European Supervisory Authority (European Banking Authority), amending Decision No 
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Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/77/EC, OJ L 331, 
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recommendations. For the description of the review, the main report and the SWD are of 

importance.     

Description of the review 

The main report details the achievements by the ESAs in several areas and contains a number 

of suggestions to improve their functioning. Some areas received quite some attention in the 

report, mainly the areas of their supervisory role, their regulatory role and the governance 

issues. Some smaller issues that have also been addressed are the consumer protection role, 

financing and budgeting issues and cooperation results. The report ends with some 

recommendations for alterations that do not need a legal change in the ESA regulations, such 

as enhancing supervisory convergence, transparency and internal governance. Furthermore, 

medium term recommendations are mentioned but they would entail changes to the legal 

framework and thus become more difficult to enact in a short timeframe. The report nor the 

SWD did not state anything about the new review as obligated by the ESA regulations.549 

Furthermore, no new criteria were mentioned where an upcoming review should pay attention 

to. The only thing that is mentioned by the Commission is that they will look into legal and 

technical aspects of medium term changes and start preparatory work on enacting these changes.  

The lack of information on what should be studied in a new evaluation after three years is 

disappointing. The current review would have been an excellent starting point for deciding what 

criteria and measurements should be applied in the upcoming review in 2017. Furthermore, 

establishing criteria at this time would prevent issues such as concluding when actually starting 

the review that the criteria that have been specified in article 81 of the ESA regulations are 

outdated and do not necessarily reflect that areas that need new/further evaluation in the period 

2014-2017.   

Description of the methodology of the review 

The Commission’s review process started out with a public hearing on the functioning of the 

ESA550 and a consultation by questionnaire551 in order to gather evidence for the final report.552 

The Commission’s SWD shows various other sources used for this review: results from the 

experience of the Commission in its role as non-voting participant in the Boards of Supervisors, 

Management Boards and Joint Boards of the ESAs; dialogue with the ESAs and a report by the 

IMF and European Parliament.553 The SWD did not use the first draft report of the European 

Parliament’s review in spite of the fact that the Commission’s SWD gathered data till the end 

of 2013 and the Parliamentary draft report was published in 2013. The Commission’s main 

                                                 
549 Article 81 of the ESA regulations state that in January 2014 and every three years thereafter the Commission 

has to do a review.  
550 ec.europa.eu/internal_market/conferences/2013/0524-financial-supervision/index_en.htm, accessed 18-5-

2017. 
551 ec.europa.eu/internal_market/consultations/2013/esfs/docs/consultation-document_en.pdf, accessed 18-5-

2017. 
552 COM(2014) 509 final, see article 81 Regulations 1092/2010, 1093/2010, 1094/2010. 
553 SWD(2014)0261, pp. 2-3. 
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report does list the Parliament’s final report as a source.554 This means that the Commission’s 

main report includes sources of 2014, in contrast to what the SWD stated. 

This is the first review where the Commission used multiple sources to do a review, as the 

previous reports were done with consultation as the sole method. Although it remains a bit 

unclear which information comes from what source exactly, it does provide a more robust and 

well-rounded image of the issues surrounding the ESAs.    

The European Parliament review 

The Parliament takes a slightly different approach compared to the Commission’s review of the 

ESAs. They started an own-initiative procedure to evaluate the ESAs as they had no legal 

obligation to review this new structural setup of financial supervision.    

Description of the review 

The European Parliament started their review of the new ESA structure in September 2013.555 

The draft report released in February 2014 contained several observations that are also in the 

Commission review, such as problems with budgeting & finance, supervisory tasks not 

executed due to internal issues and governance issues related to the influential role the national 

supervisors play in the decision-making bodies of the ESAs.556 Especially the problems about 

the influence of the national supervisors reflected the Commission’s report, the consultation 

reports and the previous reviews of the financial supervision structure. These observations also 

are retained in the final report, adopted in March 2014.557 The Parliament adopted many 

recommendations for the Commission to research, including solutions to lessen the influence 

of national supervisors, but according to the Commission’s response to the report this has to 

wait until more research is done.558 The report furthermore raised many questions that should 

be answered before a revision of the legislative framework should be enacted, although 

Parliament gives the Commission a short timeframe to do so as they expected the new 

legislative proposals before the summer of 2014.  

Description of the methodology of the review 

The Parliament refers to many sources used for the review in the beginning of the reports. Most 

of these sources are older Parliament resolutions, committee reports and the ESA legislation. 

There is however a big omission as the report does not refer to the policy report drafted by the 

policy services of the Parliament, even though this report does get mentioned in the Commission 

review.  

Regarding transparency the report of the Parliament is also lacking as it is unclear on what 

information some of the recitals are based on. Looking at the nature of the comments, it seems 

that some of the recitals could only be based on knowledge of the inner workings of the ESAs, 

                                                 
554 On p. 1 it details that it included P7-TA-2014-0202 of the Parliament. 
555 Parliamentary procedure 2013/2166(INI). 
556 Committee report tabled for plenary, single reading A7-0133/2014 Recital Bd, Au and Ax. 
557 Text adopted by Parliament, single reading, T7-0202/2014. 
558 SP(2014)457, p. 5. 
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which could imply that the rapporteur has held meetings or consultations with employees of the 

ESAs. Without asking the MParliament himself, it is impossible to discover what sources are 

used, apart from the reports mentioned in the introduction of Parliament’s report.   

Conclusions 

Both the Parliament and Commission review show that there is still a long way to go before the 

ESAs function perfectly. This has to do both with the legislative framework of financial 

legislation having to adapt to the new structure, as well as the internal working of the ESAs and 

especially their governance. Although Parliament has suggested a hefty list of possible 

questions for research, these are not picked up by the Commission in their report review. It is 

unclear if this will be a deal breaker if the questions from the Parliament’s report are not 

answered during the upcoming revision of the legislation. However, it is unclear when this will 

happen as the Commission concludes in their report that some of the changes can easily be 

enacted without adapting something legally. The more far-reaching changes envisioned by 

Parliament and Commission are ‘medium term’ changes and there is no indication when these 

will be researched and translated into new legislative proposals. It could mean that the 

Commission will wait till the next review, set to happen in by January 2017 according to the 

ESAs regulations, as is also noted in the Council’s draft conclusions on the review.559   

Fifth round of review and revision 

The Commission published a proposal for amending the ESAs in terms of powers, governance 

and funding.560 In the accompanying impact assessment an evaluation of the functioning of the 

ESAs is included in Annex 11.561 Here, terminological clarity between what is a review and 

what is an evaluation is missing. The regulations of the ESAs consider the obligation in art. 81 

a review, while the text in the article does say ‘evaluate’, but the things that are to be evaluated 

are not the five evaluation criteria as stipulated in the BRG, but several points of functioning of 

the ESAs.562 Nevertheless, according to the Commission this Annex can be considered an 

evaluation as it examines the five evaluation criteria.563 The Section 4 Methodology is an 

interesting read, because the Commission is very clear about the limitations of this evaluation. 

It was done back-to-back with the impact assessment with significant time constrains, based 

almost solely on information from the ESAs.564 This is presumably also the reason why the 

RSB has been very critical of this impact assessment as the first draft received a ‘negative’ 

response and the second draft a ‘positive with reservations’.565 Especially telling is that the 

commentary in the 2nd RSB opinion is damning of the evaluation contained in the impact 

assessment, as the board states  

                                                 
559 ST-14681-2014-INIT, p. 7. 
560 COM(2017)0536. 
561 SWD(2017)0308, p. 136. 
562 Art. 81 in R 2010/1092, R 2010/1093, R 2010/1094. 
563 SWD(2017)0308, p. 139. 
564 SWD(2017)0308, p. 146. 
565 Ref. Ares(2017)3441005 - 07/07/2017 (1st draft) and Ref. Ares(2017)3763316 - 26/07/201 (2nd draft). 
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“As already noted in the first Opinion of the Board, the evaluation does not provide a solid basis 

for policy development. It appears to be based on selective reporting of stakeholders' views and 

unreferenced and unsubstantiated desk work.”566 

The impact assessment states that these comments have also been tackled by improving the 

evidence-base of the evaluation567, however one could question how successful that has been 

considering the limitations that the Commission itself mentions in their methodology section. 

Nevertheless, the Commission tries to refer as much as possible to outside sources, and also 

duly takes note of the Parliament’s efforts in this area.568 

With regards to the two major issues that have been identified in previous evaluations, 

supervisory convergence and the governance structure, there are the following remarks. On 

supervisory convergence the Commission concludes that there is effectiveness and efficiency 

missing due to several reasons. First and foremost is a lack of clarity of the rules on certain 

powers that the ESAs have, for example for binding mediation.569 A second reason is a lack of 

funds thereby leading to a lack of staff and time to tackle supervisory convergence.570 A third 

reason is, according to stakeholders, the perceived imbalance in the governance structure of the 

ESAs leading to a lack of action.571 Coming back to the third issue, the Commission puts down 

a striking observation on the governance structure:  

“From a purely conceptual point of view, the current government set-up has considerable flaws, 

as it allows for conflicts of interests that are likely to produce an inaction bias, and prevent the 

ESAs from acting in the interest of the EU as a whole.”572  

This is striking because this issue was already indicated during the establishment of the ESAs, 

but the Commission presents it here like this is some new insight after careful reflection. This 

could and perhaps should have been done when designing the ESAs. Furthermore, if for 

example it was politically impossible to achieve a more Europeanised governance structure, the 

Commission should have indicated so. Now, it seems like the Commission is only finding out 

now that this is an issue.573 The Commission states that they did not want to make changes 

based on the review in 2013, but looking at the review the issue of governance and the Board 

of Supervisors is not truly indicated as a point of contention in the 2013 review.574 Interesting 

to see is that the issue is better presented in the impact part on the problem definition with 

regards to governance than in the annexed evaluation.575 Here, the Commission clearly gives 

                                                 
566 Ref. Ares(2017)3763316 - 26/07/201 (2nd draft), p.1. 
567 See the detailed response of the Commission to the comments of the RSB on p. 105-110. These are only 
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570 SWD(2017)0308, p. 155. 
571 SWD(2017)0308, p. 155. 
572 SWD(2017)0308, p. 160. 
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574 There is a reference to reports by the Parliament and IMF where this issue is indicated but it does seem as if 

the Commission is worried about this. 
575 SWD(2017)0308, p. 46-50. 
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an overview of the issues and problems, and tries to substantiate it even more.576 After an 

analysis of the various options the Commission concludes that a number of changes will be 

necessary to ensure more independence of the ESAs vis-à-vis the national supervisory 

authorities. The choice is made to expand decision-making power to independent members, 

give the Chairperson voting powers on non-regulatory issues and replace the Management 

Board with an independent Executive Board filled with EU officials instead of national 

supervisors.577  

At the moment the revision is winding down its way through Parliament.578 There has however 

been a delay as the Commission has adopted an amended proposal which also foresees some 

changes to the legislation to incorporate new measures for the EBA on money laundering.579 

Although these changes are rather small, it could delay the adoption of legislation in this dossier. 

Conclusion 

The case of the ESAs and their predecessors show a very interesting timeline of review and 

revision. Two major changes have been causes by the report of a Committee of Wise Men with 

recommendations on the way the financial supervision should be structured. Even though the 

Lamfalussy-report was only supposed to be a blueprint for the securities sector it was quickly 

transposed on the banking and insurance & pension sectors as well. Every time a new structure 

was established, there has been some form of review, by many different actors, but never a full-

fledged ex-post evaluation. This has to do with external factors of an impending financial 

meltdown during the 2008-2009 years as well as quick (hastened?) decision-making by the 

European Council. But due to this rather quick turnover in reviews and revisions there seems 

to be not much attention for a slow and deliberate tackling of the issues that come up every 

time. For example, supervisory convergence or better the lack of progress on this front is 

something that has been in almost every single report since the second IIMG-report in 2003.  

Also, the timing for doing a thorough evaluation, even though experts can disagree on the 

precise time, is not always heeded as some changes are enacted rather quickly. Usually three to 

five years are needed for evaluations to fully measure the effect of new legislation but this time 

is not always taken in this process. Furthermore, the ever-changing choice of evaluators is also 

an issue that might have hindered the review process of financial supervision. This way there is 

no chance to increase the knowledge of the working of the financial supervision in one 

institution tasked with evaluation, but it is spread out across many different institutions who 

sometimes report/review and sometimes don’t. 

Reviews do not always use the available reports from other institutions that are tasked with 

reviewing the field and thus it does not seem to be a cumulative process where every available 

source of information is used and reflected on. Also, the method of choice is usually 

consultation of stakeholders, whereas other options might be available as well. Only in the last 

                                                 
576 For example, they also included the hearing of Jacques de Larosière in the Parliament where he talks about 
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review there are other sources of information used by the Commission but the review by the 

European Parliament is severely lacking in describing the sources used for some of the more 

bold statements about the internal (non-)functioning of the ESAs governance structures. 

In 2017 the Commission picks up the thread and proposes a number of changes to the powers, 

governance and funding of the ESAs to incorporate the issues identified in various reports that 

have been produced since their establishment. From the looks of it, it seems that both the 

supervisory convergence issues and the governance problems are being addressed by the new 

legislation. As they also influenced each other (lack of supervisory convergence due to issues 

with the ESA governance) it seems that it might be possible that the recurrent issues are finally 

getting resolved. 

Availability, Compatibility, Systematicality 

In terms of the three minimum requirements I remark the following: 

Availability 

Throughout the various cycles there is usually some form of review or evaluation available 

when changes were made to the legislative texts underpinning the ESAs and its predecessors. 

One could however argue that certain revisions where not really driven by evaluations, such as 

the update of the Decisions (which was driven by FSC reports) or the change to the ESAs (which 

was based on the Larosière-report which is not an evaluation). But availability is likely to suffer 

in cases where the political pressure is high to quickly take legislative measures as was 

especially the case with the creation of the ESAs.580 

Compatibility 

In terms of compatibility it seems that the link between the evaluations and impact assessments 

(where available) functioned moderately well. One could argue that it did not on the account of 

the fact that the many issues with supervisory convergence and governance where constantly 

addressed in evaluations but never gained enough change in the impact assessment phase. But 

this could also very easily be because of more political reasons instead of the more 

methodological issues.  

Systematicality 

At least since the creation of the ESAs there have both been impact assessments as well as 

reviews of the functioning of the ESAs. Furthermore, this will probably continue to be as the 

Commission is obliged to deliver a report every three year on the functioning of the ESAs as 

mandated by art. 81 of the ESA-regulations. Besides that, if the powers, governance and funding 

                                                 
580 Notwithstanding the fact that they had enough time to rush through the impact assessment process. Usually 

doing an impact assessment takes up 9-12 months but this one was rushed through in the space of roughly 4 

months. In the old Impact Assessment Guidelines the Commission stated that the process roughly takes 9-12 

months. However, this timeframe is removed from the BRG, which just states that the time it takes can vary. 

(European Commission, 2017a, p. 16). 
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structure is altered by the 2017 proposal, this will probably also be included in the planned 

review for 2020 so it will be checked again and perhaps warrant another round of revision.  
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E.2.1 Case 2: VAT experiment on labour-intensive services Technical Overview 

Cycle Ex-ante Legislation Ex-post Dataset 

UID 

First 1) Commission 

report581 

2) Cambridge 

report582 

3) EIM report583 

CD 1999/0085 (OJ L 277, 

28.10.1999, p. 34-36) 

 n/a 

Second n/a CD 2002/0093 (OJ L 331, 

07.12.2002, p. 27-28) 

(extension of experiment) 

COM(2003)0309 

SEC(2003)0622 

n/a 

Third n/a CD 2004/0015 (OJ L 52, 

21.2.2004, p. 61) (another 

extension) 

 n/a 

Fourth n/a CD 2006/0018 (OJ L 51, 

22.2.2006, p. 12-13) 

(further extension) 

Copenhagen report584 n/a 

Fifth SEC(2008)1490 CD 2009/0047 (OJ L 116, 

9.5.2009, p. 18-20) 

(incorporation in VAT 

Directive 2006/0112) 

Institute for Fiscal 

Studies-report585 
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E.2.2 Case 2: VAT experiment on labour-intensive services case study 

 

This case study analyses the case of the Value Added Tax (VAT) experiment that has been 

conducted in several EU states at the start of the new millennium. The legislation allowed 

certain EU member states, on authorisation from the Council, to apply a reduced VAT rate to 

certain labour-intensive services. This experiment would be conducted for two years, after 

which an evaluation would follow in order to determine if it was feasible to continue with the 

policy or not. The basic outline of this chapter follows three rounds of experimentation from 

                                                 
581 COM(1997)0559. 
582 Potential impact on employment creation of fiscal instruments (namely of a reduced VAT rate for selected 

sectors)" by Cambridge Econometrics Ltd. and the Institute of Employment Research, University of Warwick. 
583 Performed by the Dutch ‘Economisch Institituut voor het Midden- en Kleinbedrijf’ (EIM). The report has 

been requested from the successor of the EIM but is unfortunately not available anymore. 
584 SEC(2007)0091. 
585 ec.europa.eu/taxation_customs/sites/taxation/files/docs/body/report_evaluation_vat.pdf, accessed 17-9-2019 
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drafting the legislation to analyzing the outcome. After that follows a retrospective evaluation 

of the experiment. The chapter ends with a conclusion.   

First Round of the Experiment 

Before the experiment (1997) 

Before this experiment was conducted there has been a vastly different regime concerning VAT 

rates in the EU member states. Not just on labour-intensive services, but there are highly 

different regimes concerning nearly everything. Furthermore there are differentiating regimes 

as well, ranging from (almost) none up to 50% or more. Before the experiment started, during 

the end of the millennium, the EU-area experienced high unemployment and other economic 

turmoil. The EU and the member states were trying to come up with various ideas to combat 

this unemployment, of which this experiment with reduced rates on labour-intensive services 

was one of them.    

Commission 

The first time the idea of a reduced VAT rate for labour-intensive services is seriously discussed 

is in the Commission’s report586  to the Council and Parliament as it was required to do 

according to article 12(4) of the sixth VAT Directive.587 Although this report focuses on other 

economic issues as well, during the discussion on the scope of the reduced VAT rate the 

Commission states that various industries, associations and organisations appealed to the 

Commission to introduce such a reduced rate for a specific category of services.588 The two 

main reasons for thinking about reducing the VAT rate are a) reduction in unemployment due 

to an increase in demand of labour-intensive services and b) reduction of black economy due to 

a move to the formal economy.589 In order to let these assumptions be tested, the Commission 

contracted an independent consultant to assess the effects of a reduced VAT on labour-intensive 

services in comparison with other measures such as a reduction in the direct tax rate or a 

reduction in social security contributions.590 The conclusion from the research is that ‘the policy 

of a compensated reduction of VAT on selected services can generally be said to have only 

marginal employment effects’.591 Therefore the Commission expresses ‘serious doubts on the 

suitability of VAT as a means of targeted economy policy: economic research suggests that 

VAT has, in the end, only a limited effect on sales prices’.592 According to the Commission, 

‘the results of the study do not, however, give any evidence whatsoever that reducing VAT on 

labour-intensive services is a recommendable option of fiscal policy that justifies the 

considerable problems and difficulties linked to this measure’.593 The study shows that a 5% 

                                                 
586 COM(1997)0559. 
587 Sixth Council Directive 1977/0388 of 17 May 1977 on the harmonization of the laws of the Member States 

relating to turnover taxes - Common system of value added tax: uniform basis of assessment OJ L 145, 13-6-

1997, pp. 1-40. 
588 COM(1997)0559, p. 15-16. 
589 COM(1997)0559, p. 16. 
590 Potential impact on employment creation of fiscal instruments (namely of a reduced VAT rate for selected 

sectors)" by Cambridge Econometrics Ltd. and the Institute of Employment Research, University of Warwick. 
591 COM(1997)0559, p. 18. 
592 COM(1997)0559, p. 17. 
593 COM(1997)0559, p. 19. 
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reduction in social security contributions would lead to a bigger, although still marginal, 

increase in employment. Furthermore, the Commission already advocated in a White Paper594 

decreasing direct taxation related to employment in order to increase employment numbers. 

According to the Commission the VAT reduction is too indirect to accomplish higher 

employment rates.595 Unrelated but important is that the Cambridge study did not examine the 

effects the proposed measures would have on the lowering of the black economy even though 

reduction of the black economy was one of the reasons to propose this experiment. 

After the Cambridge report was published, the UEAPME596 ordered a study titled “Stimulation 

of labour-intensive services – The employment effects of a reduction of VAT rates”.597 

Although this study also researched the effects of a lower VAT rate, there was a big difference 

in models as the Cambridge study incorporated budget neutrality in the research and the EIM-

study did not. Thus, in the Cambridge study there had to be some form of compensation for a 

reduced VAT rate to keep federal income at the same level. The Commission tries to compare 

both studies, but on a whole it is difficult due to different starting assumptions. The EIM study 

does show an increase in employment due to lower VAT rates, but that is combined with a 

increase of government deficit.598 The Commission reiterates the Cambridge study finding that 

a reduction in social contributions would be a more efficient and effective way of tackling 

unemployment, and concludes that the EIM study doesn’t refutes these results.599 Nevertheless, 

the Commission does not discusses the differences between methodologies of the reports more 

in-depth and as the documents are not available anymore it remains impossible to understand 

their core assumptions and methodology to assess the possible effects of the VAT measures.600  

Because of the interest of Member States, Council, EESC and Parliament in the possible 

benefits of lower VAT rates for labour-intensive services, and the problem of unemployment, 

the Commission states in their Communication to the Council that there could be an experiment 

with reduced VAT rates if it is temporary and will be applied to local labour-intensive 

services.601  

Response to the idea of an experiment. 

Both the Parliament and EESC have been proponents of reducing VAT rates according to the 

report.602 Parliament has called for the Commission to add the possibility for member states to 

try and influence employment through a change in VAT rate on labour-intensive services.603 

Similarly, EESC reiterates that for various economic reasons the number of goods and services 

                                                 
594  COM(1993)0700, p. 138-139. 
595 COM(1997)0559, p. 19. 
596 European association of Craft, Small and Medium Sized Enterprises (UEAPME is the French acronym). 
597 Performed by the Dutch ‘Economisch Institituut voor het Midden- en Kleinbedrijf’ (EIM). The report has 

been requested from the successor of the EIM but is unfortunately not available anymore. 
598 COM(1997)0559, p. 20. 
599 COM(1997)0559, p. 20. 
600 The documents have been requested from the organisations that produced them, but they are not available 

anymore on either paper or digitally. A request filed with the DG TAXUD also produced no results.  
601 SEC(1997)2089, p. 3-4. 
602 Compare OJ C 200, 30-6-1997, p. 42  and . OJ C 296, 29-9-1997, p. 61. 
603 OJ C 200, 30-6-1997, p. 42, rectal I and p. 43, point 17.   
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with a reduced VAT rate should be increased.604 Also, ‘social and employment considerations 

should play an important role: examples would be low rates of VAT on items as basic 

consumption and, in particular, labour-intensive services or products’.605 The responses of the 

Parliament and EESC do not focus on the Cambridge report and the methodology to question 

the results. They rather reiterate their respective opinions regarding the benefit of increasing 

employment through VAT reduction.  

Setting up the experiment (1999 (Procedure 1999/0056(CNS))) 

Commission 

In February 1999 the Commission releases the proposal for the amendment of the VAT directive 

to allow for the experiment.606 This is due to the formal instruction from the European Council 

that is sent after its meeting of 11/12 December in Vienna.607 The Commission repeats the two 

main reasons for starting the experiment: employment reduction and black economy 

reduction.608 Nevertheless, they state once more that VAT rate reduction is risky (due to budget 

neutrality and the functioning of the internal market) and that other options might be better 

suited to combat unemployment.609 The Commission emphasizes that the experiment will be 

optional for member states to participate in and limited in time.610 This choice of optionality 

probably relates to the fact that the experiment concerns the fiscal policy of states and thus their 

national budgets. It could very well be that, if the Commission wanted to make it mandatory, 

there would not be enough agreement in the Council to allow this experiment to happen. 

Monitoring arrangements are made to ensure the experiment doesn’t disturbs the internal market 

and the ‘fundamental principle of tax neutrality’. The scope of the experiment was limited to 

make it verifiable and Member States have to provide systematic information on the 

effectiveness and efficiency of the measure especially regarding job creation and combatting 

the black economy.611 It remains unclear from the proposal what the specific conditions of the 

experiment will be so it is difficult to estimate whether or not it is possible to actually measure 

the effect of the VAT reduction 

Response of other institutions 

The report of the Economic and Monetary Affairs and Industrial Policy committee of the 

Parliament delves into the history of the discussion on reduced rates of VAT on labour-intensive 

services and finds itself at the helm of steering the debate in that direction by referring to 

previous resolutions regarding a possible lowering of the VAT on services that deliver directly 

to end-users and are produced locally.612 In their report in procedure 1994/0324(CNS) (taxation 

of agricultural output) they adopted as an amendment the obligation for the Commission to have 

                                                 
604 OJ C 296, 29-9-1997, p. 59, op. 3.4.3.6. 
605 OJ C 296, 29-9-1997, p. 61, op. 4.6. 
606 COM(1999)0062. 
607 EP PE 229.752, 21-4-1999, p. 9. 
608 Compare  SEC(1997)2089, p.2 with  COM(1999)0062, p. 2. 
609 COM(1999)0062, p. 2-3. 
610 COM(1999)0062, p. 3. 
611 COM(1999)0062, p. 3-4. 
612 EP PE 229.752, 21-4-1999, p. 8. 
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‘an external study carried out on the potential impact on employment creation of fiscal 

instruments, and in particular a reduced VAT rate to be applied to services intended for the final 

consumer, entailing a high intensity of low-skilled labour employed in sectors with a social, 

cultural or ecological dimension’.613 This would become the Cambridge study referred to in the 

Commission’s report and communication of 1997. The Parliamentary rapporteur references the 

doubts and skepticism of the Commission after the Cambridge report that a reduced VAT rate 

would not help with a significant grow in employment.614 It remains unclear whether the 

rapporteur agrees with the assessment made in the Cambridge report and subsequently by the 

Commission. There is no discussion of the way the Cambridge report examined the issue nor 

of the outcomes in relation to the research conducted. The rapporteur also comments on the 

proposal related to the shape of the experiment. With regards to the time limit of three years, 

the rapporteur states that this should be sufficient time to conduct the experiment and complete 

a ‘serious evaluation’.615 There is also a reference to the possible effect a reduction of VAT 

rates has on avoiding taxation by underhand arrangements between consumer and provider and 

thus this experiment could help in reducing the size of the black economy in areas where 

‘moonlighting’ is more common.616 Furthermore the rapporteur is clear on the requirements of 

the evaluation of the experiment, as the report should contain information on prices, private 

consumption, employment figures and national budget.617 Nevertheless, there is some space for 

maneuvering if the results of the evaluation are sub-optimal as the rapporteur states that ‘only 

if the evaluation is good can a decision be taken in full knowledge of the facts on appropriate 

measures for a final decision on the VAT applicable to labour-intensive services’.618 The 

draftsman from the Employment and Social Affairs committee agrees with the Commission that 

the lowering of tax on labour would be a better fiscal measure to combat employment, but does 

not exclude the possibility that a lower VAT rate could have an effect as well and agrees with 

the idea that the latter would also combat the black economy.619 He also calls for a ‘good and 

thorough assessment at the end of the period’ to see whether or not to continue the 

experiment.620 

EESC also refers to a previous opinion where they requested the Commission to allow for a 

reduction in VAT rates.621 The EESC is skeptical of the increase in employment that the 

proposal could deliver, but supports it nevertheless as they say the problem of the black 

economy could be reduced by lowering the VAT rate.622 Furthermore, if the VAT reduction is 

actually carried out and results in lower pricing it could stimulate the use of labour-intensive 

services as the Commission stated in their proposal. Another interesting thing is that EESC 

wants to see the participating countries’ assessment reports and be consulted before 

                                                 
613 OJ C 17, 21-6-1996, p. 26. 
614 EP PE 229.752, 21-4-1999, p. 8. 
615 EP PE 229.752, 21-4-1999, p. 10. 
616 EP PE 229.752, 21-4-1999, p. 11. 
617 EP PE 229.752, 21-4-1999, p. 12. 
618 EP PE 229.752, 21-4-1999, p. 12. 
619 EP PE 229.752, 21-4-1999, p. 13.  
620 EP PE 229.752, 21-4-1999, p. 13-14. 
621 OJ C 209, 22-7-1999, p. 20. 
622 OJ C 209, 22-7-1999, p. 20. 
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Commission and Council draw conclusions based on the evaluation of the experiment.623 

Whether this is because EESC is afraid that countries will portray the effects of the reduction 

too rosy or whether there is something else that it is concerned about is not clear.  

Final Act 

The final act, Council Directive 1999/85/EC of 22 October 1999 amending Directive 

77/388/EEC as regards the possibility of applying on an experiment basis a reduced VAT rate 

on labour-intensive services624, doesn’t differ substantially from the preparatory act published 

in April.625 The only difference is that the services that Member States want to exempt from a 

high VAT rate should have ‘close link between the lower prices resulting from the rate reduction 

and the foreseeable increase in demand and employment’.626 This was a requirement in the 

proposal for Member States to submit information on when willing to participate, but it has now 

become an intrinsic quality of the business sector itself. How Member states should go about in 

delivering evidence of this quality is not clear, but it is clear that this has to be handed in when 

asking for the exemption from the Council. In the directive there is also an evaluation clause 

where the Commission has to submit a global evaluation report to Council and Parliament 

before 31 December 2002.627 Regarding the experiment itself, both the proposal and the final 

act are not clear in what the precise scope of the experiment will be. As Member States are able 

to participate voluntarily it remains a mystery what countries will select what categories for a 

reduced VAT rate. The directive allows a Member State to choose up to three areas where to 

reduce the VAT rate. In Council Decision 2000/185/EC628 the specific authorisations are given 

for the nine629 participating Member States and the specific areas for reduction: 

 

Area Country 

Small services and repairing Belgium, Luxembourg, Netherlands 

Repairing of clothing and linen630 Greece 

Domestic care services France, Greece, Italy, Portugal 

Hairdressing Luxembourg, Netherlands, Spain 

Window Cleaning and cleaning in 

households 

France, Luxembourg 

                                                 
623 OJ C 209, 22-7-1999, p. 22. 
624 OJ L 277, 28.10.1999, p. 34 
625 OJ C 102, 13-4-1999, p. 10-11. 
626 OJ L 277, 28.10.1999, p. 34 
627 OJ L 277, 28.10.1999, p. 35. 
628 OJ L 59, 4-3-2000, p. 10-11. 
629 Belgium, France, Greece, Italy, Luxembourg, the Netherlands, Portugal, Spain, United Kingdom. 
630 Usually a subsection of the ‘small services and repairing’ category along with ‘bicycles’ and ‘shoe & leather 

goods’.  



200 

 

Renovation and repairing of private 

dwellings 

Belgium631, France632, Italy, Netherlands633, 

Portugal, Spain634, United Kingdom635 

Table X: Labour-intensive services per category that will have reduced rates. 

 

As is clear from this figure, although there are some categories that are chosen by multiple 

countries not every category is equally chosen and especially in the renovation and repairing 

category almost all countries have an exception one way or the other.636 This means that when 

comparing the results across countries the Commission will have to take into account the 

differences in the selection made by the Member States.   

 

Extension of the experiment 

The experiment would expire at the end of 2002 with the obligation for the Commission to 

submit an evaluation report before that date. This means that the experiment, although running 

until the end of the year 2002, would only have about one year and nine months to be measured 

as Member States have the obligation to hand in their evaluation report before October 2002 

according to article 1 of the Council Directive. 

Commission’s proposal for an extension 

According to the Commission no Member State had submitted an evaluation report by the 25th 

of September 2002 making it impossible for the Commission to draft an evaluation report, thus 

warranting an extension of the experiment with one more year.637 The Commission does not 

state why no Member State report has been submitted yet, and Council files do not reveal 

anything either.638 The new Directive 2002/93 does nothing more than extending the deadline 

of the experiment with one year, thus making the new deadline 31 December 2003.639 There is 

no further explanation how the Commission will guarantee that this time there will be reports 

from the Member States.  

Response of other institutions 

EESC agrees and repeats her statement from their previous opinion on the first installment of 

this experiment that the use of reduced VAT in labour-intensive services “provides a means of 

                                                 
631 Dwelling had to be more than 5 years old. 
632 Dwelling had to be completed more than 2 years ago. 
633 Only painting and plastering services for the repair and renovation were exempted from VAT. 
634 Only bricklaying for the repair and renovation was exempted from VAT. 
635 Only in the Isle of Man. 
636 Italy and Portugal being the exception to the exception in that they allowed reduced rates for every type of 

private dwelling. 
637 COM(2002)0525, p. 4. 
638 Accessible Council files on the subject show no mention of why there are no reports, only the agreement with 

the Commission’s proposal to extend. 
639 OJ L 331, 07.12.2002, p. 27-28. 
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creating jobs and, at the same time, of more effectively combating the black economy”.640 This 

is already a departure from their comments on the 1999 Directive as they stated they were 

skeptical of the effect the experiment could provide on employment.641 Furthermore, EESC uses 

rather strong terms when concluding that the reduced VAT rate is effective on both goals set 

out at the beginning: employment increase and black economy reduction, even though there has 

been no evaluation of the results yet nor results provided for by EESC. Parliament agrees and 

the deadline is extended with one year.642 Neither institutions place a remark on the lack of 

cooperation of the Member States in evaluating this experiment.   

After the experiment/Evaluation (2003) 

As the experiment ran its course the deadline for a Commission-drafted evaluation drew near 

at the end of 2003. The Commission drafted two documents concerning the evaluation of the 

experiment, a Staff Working Document (SWD) with minute details of every participating 

country and a report to the Council and Parliament, which contained more a broad overview of 

the country results and economic data. The SWD stipulates the method of monitoring and 

method of analysis used during the experiment as well as an overview of the existing empirical 

evidence of the results of reducing VAT in labour-intensive services which will be discussed 

below.643  

In July and October 2002 there were meetings with the participating Member States and the 

Commission to exchange information on the evaluation methods to be used and, in the meeting 

of October, a discussion of the MS’s assessment reports. A report of this meeting is not available 

online, making it almost impossible to know what Member States and Commission agreed on 

regarding the best way to measure and evaluate the effects of the experiment. The SWD has a 

document attached that shows part of the original memo sent to the Member States before the 

first preparatory meeting of July 2002.644 The document states that the Commission hoped to 

receive answers from the Member States on three questions: a) whether the VAT reduction had 

been passed on in full or not b) whether demand had increased due to a reduced VAT rate c) 

has this increase in demand created new jobs, or was demand met by more productivity? 

Furthermore, the way of collecting the economic data is described in the Annex. According to 

the Commission all the data must be delivered in the same format with the same reference 

tool.645 Working with a reference system meant that countries also had to provide data on the 

corresponding sectors in line with the specific classification, and not just the sectors that were 

affected by the experiment.646  It is clearly stated that Member States that participate have to 

hand in both data relating to the period before the experiment (1995-1999 is the minimum) and 

                                                 
640 OJ C 61, 14-3-2003, p. 193. 
641 OJ C 209, 22-7-1999, p. 20. 
642 EP PE 315.015 5-11-2002.  
643 This report is only available as a HTML-page on the EUR-LEX website. A copy/paste into word provides the 

page numbers. The Word-document used for this research contains a table of contents with all the sections and 

subsections of the SEC mentioned. The first real text starts on page 2 with section 1 ‘Introduction’.   
644 SEC(2003)0622, p. 25. 
645 SEC(2003)0622, p. 27. The format is ESA 95, which refers to the European System of Integrated Economic 

Accounts. The reference tool used is NACE Rev. 1 which refers to system of classification of economic 

activities. 
646 SEC(2003)0622, p. 27. 
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during the three years of the experiment (the last two years being the minimum). In the end the 

Member States had to hand in datasets with information on a) number of businesses b) level of 

productivity c) number of jobs d) profitability e) price index f) effect of the VAT reduction on 

prices g) household expenditure in the sector h) trends in VAT receipts i) whether any other 

economic policy measures have to be taken into account j) the proportion of the corresponding 

sector to which the reduced VAT rate applied and trends in that sector according to the reference 

tool.647 The Commission also asked the Member States to think about the way to gather this 

information, whether they would do it by general economic data analysis or specific targeted 

surveys amongst service providers. Statistical and/or econometric model tests were also 

possible.648 

Answering these questions posed several problems relating to the methodology used to measure 

the effects of the experiment. One of the problems is that in order to answer questions b and c, 

the Member states have to prove a causal relationship between both reduced VAT in 

relationship to consumer demand, as well as between consumer demand and newly created jobs. 

The Commission has not provided detailed information for Member States how to establish 

those causal relations when measuring the effect of the VAT rate, nor on the methodological 

problems that might arise when trying to measure the results. The Commission highlights that 

measuring the black economy is problematic, especially when combined with the effects of a 

temporary measure.649 The suggested solution is a combination of surveys (for demand side 

information) and compare changes in prices, production and employment.650 

Another problem with measuring the efficiency and effectiveness is that Member States did not 

enable the effects of the positive economic climate to be distinguished from the effects of a 

VAT reduction. This increased the difficulty of finding a causal link between the VAT reduction 

and the aims of employment stimulation & black economy reduction.651 Member States did not 

present solid evidence for an increase in employment and the Member States that did so did not 

factor in other causes for the reduction in unemployment. Furthermore, the costs for job creation 

in France during the experiment were very high according to the Commission.652 Regarding the 

black economy side of the experiment, Member States had large difficulties in measuring the 

black economy both before and during the VAT experiment. It was not possible to demonstrate 

any impact on the black economy, let alone form any evidence with a causal link between the 

VAT reduction and a reduction in black economy activity.653 Although the report also shows 

some aggregated data on employment rates and consumer prices, the data from the participating 

countries is measured against the EU-15 data. This means that it is not possible to compare the 

unemployment rates from a participating country with that of a non-participating country.654 

This makes it difficult to establish a difference-in-difference design where it would be possible 

to measure employment rates in both participating and non-participating countries at the same 

                                                 
647 SEC(2003)0622, p. 27-28.  
648 SEC(2003)0622, p. 28. 
649 SEC(2003)0622, p. 25-26. 
650 SEC(2003)0622, p. 26 
651 SEC(2003)0622, p. 26 
652 € 89.000 per job per year.  SEC(2003)0622, p. 26. 
653 SEC(2003)0622, p. 6. 
654 Austria, Denmark, Finland, Germany, Ireland, Sweden.     
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time both before the enactment of the experiment in the participating countries, and afterwards 

during the experiment. Using this method would provide more valuable insight than comparing 

the participating countries to an EU-average as it becomes impossible to see if employment 

rates differ in the different categories of countries.  

Country results compared 

When looking at the country results from a comparing perspective there are some notable 

differences between the countries participating in the experiment which makes it more difficult 

to generalise the findings. 

Other measures active 

Regarding other measures that were active during the experiment, only four countries state that 

they have no other measure active. Five countries have one or several measures active that 

influences at least one of the sectors that are participating in the experiment. Most of them had 

to do with renovation.655  

Type of method used to assess the VAT reduction 

The type of method used to assess the measure shows the problems arising from discussing only 

at the end of the experiment how to measure the effects. Some countries used VAT returns, 

others used surveys or statistical information. There might also be a big difference in what 

organisation is appointed to execute the surveys, either a government agency or perhaps a trade 

association. This could also lead to difference in the way of questioning and thus in the way of 

measuring the outcomes of the experiment. This is already discussed in the report by the 

Commission, as it states that “The diversity of methods used, and of sectors to which the 

experiment was applied, makes it difficult to collate the assessments”.656 

Price reduction  

Regarding the price reduction it seems that VAT reduction is hardly effective to establish these, 

as only 2 countries report a price reduction in the renovation sector that actually has passed on 

the VAT reduction in full.657 Other countries either do not have any data at all658 or see only a 

partial reduction or reduction towards inflation levels. 

Effect on demand of services 

 The same goes for demand effects where it is difficult to actually discern the increase in demand 

due to lower levels of VAT. But as this VAT reduction is not fully transferred into consumer 

pricing, it is no wonder there is also less demand increase visible in the statistics.  

                                                 
655 Three out of five had direct measures focused on renovation, while some measures were more indirect 

towards SME’s. The UK’s measure benefitted income tax and social security of self-employed activities, as 

nearly half of the entities active in renovation were self-employed.   
656 COM(2003)0309, p. 20. 
657 The Netherlands and the United Kingdom. 
658 Italy and Portugal. 
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Increase in employment 

Regarding the increase in employment the numbers either are unclear of the effect, or show 

almost no effect at all. Some countries do state an effect, but that is due to overestimation659, 

severe outside funding660 or incorrect causal linking661. All in all it proved to be incredibly 

difficult to measure the effects in a coherent and systematic way across all the participating 

Member States. 

These differences, based on the data available in the Commission’s SWD, show that monitoring 

the experiment was difficult for many of the participating Member States. Even though these 

problems are described in the SWD, the official Report by the Commission does not mention 

these issues. The Report, published on 02.06.2003, only gives an overview of all the factors 

involved in conducting and monitoring the experiment. After the introduction it starts out with 

describing the common frame of reference for evaluation. 662 The Report reiterates the two aims 

of the experiment: employment and reducing the black economy.663 The results state that the 

VAT reduction is never fully reflected in consumer prices, as part of it is used to increase the 

profit of service providers. Furthermore, reduction is only temporary or no reduction at all takes 

place.664 

The conclusion of the Commission’s evaluation report is thus that ‘taking into account both 

information supplied by MS and the inherent limitation of the analytical methods applied, it 

was not possible to find solid evidence of such reductions either boosting job creation. For the 

effect on the reduction on black economy the same observation can be made’.665 ‘The 

mechanism of substantial price cuts leading to increased demand does not therefore work as 

envisaged by the Directive’ and ‘In view of all these results, and particularly given the difficulty 

of getting reductions in VAT rates passed on in prices, VAT does not, therefore, seem to be a 

good instrument for acting on demand through an impact on prices’.666 Both the Commission 

Staff Working Document667 and the report on the experiment668 were clear in their message: the 

experiment with reduced VAT on labour-intensive services did not produce any tangible results. 

Evaluating the first round of the experiment 

With the evaluation report published on 02.06.2003 the first half of the legislative cycle of the 

VAT-experiment comes to an end, and the new one (from ex-post to updated legislation) now 

has to start. Already there are some valuable insights into the way the EU deals with evaluative 

information from an experimental set-up.  

                                                 
659 Spain. 
660 France. 
661 Italy. 
662 COM(2003)0309, p. 4. 
663 COM(2003)0309, p. 4. 
664 COM(2003)0309, p. 5. 
665 COM(2003)0309, p. 25. 
666 COM(2003)0309, p. 25. 
667 SEC(2003)0622. 
668 COM(2003)0309. 
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Regarding planned goals/objects: Although ‘tackling unemployment’ is a somewhat specific 

goal, the way to reach this goals is fraught with uncertainties due to the large causal link that 

has to be established. During the drafting of the experiment the idea was that lower VAT would 

result in lower prices, lower prices would lead to more demand, more demand would result in 

increased production and that increased production would be covered by increasing 

employment. This means that four causal links have to be established before the actual effect 

on the desired objective can be measured. In order to make sure that these links will be 

established, it would be wise to demonstrate a greater insight into the relationship of causality 

of the different variables and the way to measure those causal effects. In that sense ‘tackling 

employment’ is not nearly specific enough and could be categorized as a ‘general objective’669 

which makes it too broad and too difficult to measure. It would benefit the experiment if the 

goals would have been elaborated upon and transformed to ‘specific’ or ‘operational’ objectives 

in order to specify and devise suitable measuring mechanisms. 

Furthermore, the Commission already stated that it could be difficult to measure something on 

the black economy. However, if the official documents state that ‘reducing the black economy’ 

is one of the key objects of the experiment, it should be perfectly clear how Member States 

should go about measuring this unseen economic world. The results from the evaluation show 

that almost none of the Member States have been able to provide any trustworthy results on 

their black economy and the reduction due to the experiment. If it is known beforehand that the 

object of focus is hard to measure, it should either not be an object of focus, or it should be 

clearly stipulated how evidence have to be found to support the notion that the reduction of 

VAT would result in a reduction of the black economy 

Regarding methods: The first meeting regarding the chosen methodology of assessing the 

experiment was held in July 2002, which means that the experiment was already active for more 

than a year. In order to make sure that the Member States are measuring what they should be 

measuring, the Commission should have agreed with the Member States before starting the 

experiment on the best way to measure the impacts. The result of this late agreement is that 

almost every participating Member State has chosen a different approach and methodology, 

thus creating differences in the results and an increased difficulty of actually comparing data. 

When such experiments are conducted in the future, these methodologies for evaluation should 

be established beforehand and an ex-ante test should be done to ensure every participating 

Member State has the capacity to actually measure during the experiment, and has the records 

needed of the preceding years.670 

Regarding comparison: In the evaluation reports it becomes clear that the Commission has only 

been able to compare the results of the participating Member States with other Member States 

in the experiment, and the EU-15 in total. It would be more beneficial to the experimental nature 

of the VAT reduction to compare non-participating Member States with the Member States that 

have implemented the experiment. This means that non-participating Member States would also 

                                                 
669 A term used in Commission’s IAs being the most general form of a proposed objective that has to be met by 

new legislation 
670 In other words, participating Member States should be able to create a baseline to know what the situation 

was before the experiment took effect.  
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need to monitor and evaluate certain variables of the experiment such as employment, supply 

and demand and (if possible) the black economy. This set up would be a better way to study the 

effects of the experiment through time and through various states. 

Regarding time: One of the questions is whether or not the experiment had enough time to see 

any causal effects spreading from reduction of VAT to increased employment. One of the main 

problems is that the experiment was already stated to be temporary for just 2-3 years. At least 

in the Netherlands it seemed that this was the reason why a third of the business did not 

participate in lowering their prices due to reduced VAT rates as they knew the experiment was 

only temporary and it would cost too much effort to conform their business operations to the 

new rules.671 

Second round of the experiment 

As the first round of the experiment is concluded and the evaluation was produced, it would 

seem like the experiment would end due to its minimal effect on unemployment but this is not 

the case. The experiment is supposed to be incorporated in the discussion on the reduced rates 

of value added tax proposal which covers all kinds of reduced rates on other areas than labour-

intensive services as well. In this chapter the procedure on updating the VAT system will be 

discussed first, then the procedure on extending the deadline of the experiment. As this is the 

first time that the legislation on the experiment will be revised, the next two procedures will be 

discussed to see how the EU institutions react to the evaluation of the experiment. This remains 

an important question when discussing a possible cycle: what is done with ex-post evaluative 

information when a new cycle begins with the ex-ante assessment. Do institutions use the 

information at all? Do they doubt the outcomes or the methods in establishing the ex-post 

evaluative information?  

2003 reduced rates of VAT review (Procedure 2003/0169(CNS)) 

Commission’s proposal 

In 2003 the Commission launched a proposal to recast the Sixth VAT 77/388/EEC as regards 

reduced rates of value added tax.672 The experiment with reduced VAT rates on labour-intensive 

services is part of this revision as it concerns all kinds of different reduced VAT rates. The 

Commission discusses the experiment once more to demonstrate that there was not a large 

impact on prices and demand, and states again why there were other causes at work (tax 

exemptions, sounds economic time and already falling employment rates) that are hard to 

discern when looking at the effect of the reduced VAT rate.673 Furthermore, the Commission 

refers back to the Cambridge-study when pointing out that reducing VAT is not nearly as 

effective as reducing labour costs.674 Not included in the proposal is a definite decision whether 

to continue to experiment. The Commission mentions that ‘In the light of the foregoing, it is 

                                                 
671 Report available at <ec.europa.eu/taxation_customs/resources/documents/nl_en.pdf>, accessed 07-12-2015. 

Unfortunately, this link has been deprecated in recent times. 
672 COM(2003)0397 This amendment is supposed to attain four goals: simplification, modernization, uniform 

application and administrative cooperation. 
673 COM(2003)0397, p. 4-5 
674 COM(2003)0397, p. 5 
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evident that the VAT treatment of labour-intensive services should now be examined in the 

general debate on the scope of reduced VAT rates’.675 Also ‘this [the experiment, TvG] was 

considered a temporary measure from the outset: the experimental nature of the introduction of 

reduced rates for labour-intensive services required a definitive decision to be taken following 

the evaluation of the results of the experiment: they would either be added to Annex H or 

deleted’.676 This seems a logical conclusion from the use of the experiment: either it works and 

you keep the reduced rates for labour-intensive services (in the already available Annex H of 

Directive 77/388/EEC with other derogations) or delete the derogations because they produce 

no effect. The Commission decided that some of the categories from the experiment, notably 

renovation and repair of private dwellings, window cleaning and cleaning of private housing, 

have to be moved to the Annex H as there are other derogations for Member States active 

besides those from the experiment, and moving them to Annex H would mean harmonization 

of these particular derogations.677 They also decide to move domestic care services to Annex H 

as ‘the Commission is conscious of the need to permit Member States to take whatever measures 

are possible to support families and elderly, sick and mentally handicapped persons’.678  

Here, a new objective is added apart from increasing employment and decreasing the black 

economy (helping the elderly and disabled) even though the four countries that requested 

authorization to reduce the VAT on domestic care services have shown little to no data that says 

the lowering of the VAT rate has any effect on prices, demand or employment. According to 

the Commission most Member States already apply a reduced rate to these domestic care 

services, especially when conducted through charitable organisations and thus a need for 

harmonisation of the rate is necessary.679         

Response of the institutions 

The EESC switched stances with regards to their estimation of effects of the proposal compared 

to their response on the first proposal of the experiment as stated in paragraph  3.1.2.. Already 

in the first paragraph it is stated that ‘any modification in the VAT rate has an immediate and 

long-term impact on consumption; cutting rates boosts consumption and thus has a direct impact 

on production and jobs, particularly when local activities are involved that do not distort 

competition.680 EESC is not convinced by the reports of the Commission on the experiment of 

reduced VAT rate as they state that regarding jobs created there have been reports from France 

that a large number of jobs was created in construction and in Luxembourg and The Netherlands 

jobs in the hairdressing sector. This is problematic for several reasons. First, EESC is refuting 

the conclusion from the Commission in their evaluation report due to the reports they either 

have received from industry organisations, or they read the country reports differently than the 

Commission.681 Second, the Commission shows in their evaluation report that even due to 

growth in employment in the aforementioned countries, it is difficult to form a causal link 

                                                 
675 COM(2003)0397, p. 5 
676 COM(2003)0397, p. 19 
677 COM(2003)0397, p. 19 
678 COM(2003)0397, p. 20 
679 COM(2003)0397, p. 24 
680 OJ C 32, 5-2-2004, p. 117, op. 1.1 
681 OJ C 32, 5-2-2004, p. 117, op. 3.3.1 
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between the VAT reduction and the number of jobs created due to that reduction. By stating 

that a large number of jobs was created in Luxembourg and The Netherlands, EESC makes a 

different reading of the documents as in Luxembourg it was difficult to discern the effect of 

VAT on employment682 and in The Netherlands there was an increase in employment but no 

sign of proof of a boosted employment number due to the VAT reduction.683  

The EESC also states that the evaluation should have included an analysis of the ‘impacts of 

new job creation on government (tax and social welfare) revenue’.684 EESC states that due to 

the 75% of VAT cuts being passed on in consumer prices, ‘this has enabled consumers to 

commission more work, generating added business for companies and creating jobs’.685 This 

indicates that there is a disagreement between institutions on what should be measured 

during/after the experiment. Thus EESC takes the methodology of the report as a reason to 

doubt the results presented by the Commission.  

After endorsing the use of VAT reductions in certain sectors686 it warns of ‘serious economic 

consequences – in terms of jobs being destroyed – of discontinuing the experiment’ and deems 

it time to turn this experiment into a permanent reduction in VAT.687 It is odd, that as the 

Member States had severe troubles with establishing a link between the lower VAT rate and 

job creation, especially in a time of economic prosperity and low unemployment, EESC 

however states that stopping this experiment would have ‘serious economic consequences’ due 

to a loss of newly-created jobs.688 As the Commission’s proposal left out two sectors that were 

targets of VAT reductions in the experiment, hairdressing and small repair services, EESC 

states that a) it is unreasonable to definitively rule out any activities on the basis of inconclusive, 

disputed findings of short-term studies, b) it is vital to bear in mind the risk of losing the new 

jobs created in these two sectors and c) restoring normal instead of reduced VAT rates in these 

sectors would have adverse economic effects.689  

The EESC challenges the findings of the Commission regarding job creation and efficiency690 

and the idea that reduced VAT rates are not effective and come at high costs by also referring 

to the subsidiarity principle in relation to the way governments set up measures.691 EESC puts 

up quite an adversarial role regarding the outcome of the experiment and the interpretation by 

the Commission. This is especially visible in their insistence on adverse economic effects 

without any evidence. There is no indication that a return to the standard rate would immediately 

reverse current gains (if present at all), let alone have more severe consequences. EESC also 

states that it is unreasonable to draw conclusions based on the experiment, but it is unclear if 

they also refer to the previous studies by Cambridge and EIM. The Cambridge-report after all 

                                                 
682 SEC(2003)0622, p. 15-17 
683 SEC(2003)0622, p. 17 
684 OJ C 32, 5-2-2004, p. 117, op. 3.3.1 
685 OJ C 32, 5-2-2004, p. 117, op. 3.3.1.1 
686 OJ C 32, 5-2-2004, p. 117, op. 3.3.2 
687 OJ C 32, 5-2-2004, p. 117, op. 3.3.2.1 
688 Presumably EESC means that recently created jobs due to the reduced VAT rate would be the first jobs to be 

cut when the rate returns to normal. 
689 OJ C 32, 5-2-2004, p. 117, op. 3.3.3. 
690 OJ C 32, 5-2-2004, p. 117, op. 4.3. 
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concluded that VAT was not an effective measure regarding the combat of unemployment, so 

it is a bit strong to speak of ‘disputed findings of short-term studies’. When referring to the 

Member States’ reports alone, it makes more sense. However, it begs the question whether a 

more thorough preparation regarding the methodology of the experiment would have resulted 

in more concrete and more positive findings. Nevertheless, it seems that the methodology of 

the experiment and the conclusion from the Commission becomes the focal point of the 

commentary of EESC.       

The Parliament is likewise very skeptical of the Commission’s evaluation, but focuses more on 

a disparity between the national evaluation reports which are ‘gloomy’ compared to the shining 

reports made by the industries involved.692 This poses a methodological problem. Especially if 

the Parliament is of the opinion that the Commission’s evaluation (and thus the Member States’ 

reports) should be read with suspicion due to the reports from national industries and/or 

associations. As with the claims by EESC, it is unclear what kind of reports by what kind of 

associations the Parliament has received. They are not mentioned or published, but just referred 

to. This makes it impossible to compare results and see if the Commission’s evaluation really 

missed something, or if it is just the associations trying to keep the reduced rate by providing 

good results. The Parliament perceives the reduced VAT rate as an own-initiative experiment 

and attached great importance to it. This seems like the Parliament is actually unwilling to let 

the experiment stop, even if there would be conclusive results.  Now however the Parliament 

‘considers that three years is a period much to[sic] short to evaluate this experimental 

application completely, and she thus considers that it is too soon to abolish it. This problem also 

relates to the problem of setting the methodology straight at the beginning of the experiment. 

Including the time needed to assess the outcomes. This opinion is once again markedly different 

from their previous opinion as they considered the timeframe adequate in their first report on 

the experiment. In addition, were it to be abolished, significant price increases are likely to 

follow.693 This is in line with the comments from EESC although the Parliament focuses on 

prices instead of employment. However, as the reports from the Member States state that not 

all industries equally passed on the reduced rate in full, it is difficult to understand why 

abolishing the experiment would lead to ‘significant price increases’. The opinion of the 

committee on Industry, external trade, research and energy also finds fault with the statement 

of the Commission that the reduced VAT rate experiment produced no solid evidence of its 

effect on employment.694 According to the committee the data collection of Member States was 

poor and inconclusive. And as positive effects were demonstrated but varied from sector to 

sector the Commission was too quick to draw the conclusion that the VAT reduction did not 

work. More time and more differentiation should have been the put into the work done to draw 

those conclusions.695 

Parliament’s final report is adopted in the plenary on 04-12-2003. But as the procedure is 

lingering due to a lack of agreement on Council level, the experiment would end before a 

decision would be taken whether or not to extend some reduced rates or not. That is where the 
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following procedure comes into play due to pressure from certain member States in the Council 

to at least continue with the experiment as long as there is no agreement on a VAT system 

revision. Although from reading Council documents696 it supposedly has more to do with the 

reduced VAT rates itself that Member States want to adhere to the status quo. There is nothing 

noticeable in the text that Member States want a longer term to do more thorough research or 

improve their measurements to make an improved consideration with increased data to keep the 

experiment’s reduced rate or not. Keeping the reduced rates is however to the interest of 

Member States as this will keep domestic actors at ease.  

2003 Extension of the reduced VAT rates experiment (Procedure 2003/0317(CNS)) 

Commission 

This procedure was started as a way to prevent the experiment from lapsing on 1 January 2004 

(as the original directive made the experiment possible till 31st of December 2003) and to give 

the Council more time to take a decision regarding the directive regarding reduced rates of 

VAT. Extending the deadline by two years till 31 December 2005 under the same conditions 

without extending or changing the scope of the experiment would give the already participating 

member states the possibility to continue with the practice.697 What is not mentioned is whether 

or not the Commission has the obligation to continue with performing an evaluation. No 

mention of this is in the text although there are good reasons for it to be expressly stated. As 

both EESC and the Parliament doubted the conclusions of the evaluation report, this would be 

a chance to improve on the previous findings by being more specific to MS how and what to 

measure in order to improve on the results of the previous three years. After all, the evaluation 

report also mentioned the difficulties with methods and methodologies or just clear non-

cooperative way of Member States in gathering evidence. If the experiment could run for 

another two years, all these problems could be improved in order to make a better evaluation of 

the experiment. However, as nothing is once again written about how the experiment should be 

evaluated, it seems that the mistakes from the first round will be once again repeated if there is 

another evaluation. 

Response of other institutions 

EESC is also ‘much more positive than the EC in its assessment of these measures’ impact in 

terms of creating jobs and curbing undeclared work’698 as these ‘measures which have had a 

demonstrably favourable impact’ without demonstrating how this favourable impact can be 

perceived.699 Most likely, it will refer to the job creation in France, which was already 

extensively discussed in the Commission’s evaluation report as having a too high cost/job-ratio 

to state that the VAT rate is positively effecting job creation. 

The Parliament is also supportive of the extension as two more years would be ‘allowing for 

further in-depth evaluation of its application, and avoiding significant price increases in the 
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concerned services’.700 Once again, Parliament repeats their assessment that ‘three years has 

not been long enough to fully evaluate this experimental initiative’ especially as they state that 

‘al least according to the industries concerned’ has been a success.701 The Parliament doesn’t 

point out the fact that the methodology of the experiment was unclear until very late in the 

experiment, and does not demand tighter control on the Member States delivering the right data 

to correctly evaluate the experiment. The directive 2004/15/EC is adopted702 and the deadline 

is extended for two more years to the end of 2005.703  

2006 Common system of VAT recast (Procedure 2004/0079(CNS)) 

Commission 

As the deadline is now extended to 31 December 2005, a new expiration date is looming as the 

new directive 2006/18/EC704 is still not enacted. With that directive enacted, the deadline of the 

experiment would be increased another 5 years and is to end on 31st of December 2010 

according to recital 3.705 This ensures another 5 years extra to evaluate the consequences on 

employment and black economy. This directive also added an obligation for the Commission 

to present to the European Parliament and the Council an overall assessment report on the 

impact of reduced rates applying to locally supplied services, including restaurant services, 

notably in terms of job creation, economic growth and the proper functioning of the internal 

market, based on a study carried out by an independent economic think-tank’ by the end of June 

2007.706 Eventually, the directive is adopted in February 2006.707  

However, since 2004 the Commission has been working on a proposal to have a recast of the 

original 1977/0388 Sixth VAT directive.708 The experiment with the reduced VAT rates for 

labour-intensive services was incorporated into this directive under articles 106-108.709 

Countries that wanted to apply for the experiment could do so until the deadline of 31 December 

2010.710 This means that the extension of five years as proposed in Directive 2006/0018 is also 

applied in the new directive. Therefore Council Directive 2006/0112711 now holds the 

experiment of reduced VAT rates for labour-intensive services as a small subpart of the 

common VAT system.712 

Evaluating the second round of the experiment. 
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The first round of the experiment ended in 2003 and the evaluation report by the Commission 

was drafted in order to be used as a basis for a new look into whether the managed to achieve 

the two goals set at the beginning: employment increase and black economy reduction. 

However, the first legislative procedure where the experiment is discussed in, is a revision of 

most reduced VAT rates in general, and not the experiment itself. This in turn leads to a lessened 

attention on the outcomes of the experiment and how to proceed. Both EESC and the Parliament 

have misgivings about the results of the Commission’s evaluation and they point to other 

sources (notably, industry sources) to say that the experiment has been a success. This doubting 

of the results is largely due to incomplete and/or incomparable results from the Member States, 

which might be the result of a late agreement on the way the measure the outcomes. This in turn 

leads the discussion from focusing on the results on the experiments to the methodology of the 

experiment as is shown in the reports from EESC and Parliament.  

This furthers the previous conclusion that discussing methodology before starting the 

experiment is paramount for its success. It not only prevents incomplete measures, but also 

prevents discussion later on in the legislative track. Furthermore the institutions do not push the 

Member States for more results in order to settle disputes relating to the figures. Neither do the 

institutions try to include a renewed call for an evaluation into the legislation. Especially 

Parliament and EESC, being critical of the way that the Commission assesses the evaluation 

data should have called for further research into the experiment. The lack thereof could be 

explained by the fact that most of the categories exempted from VAT are still drafted into the 

Annex H of the new legislation which also allows for a reduction. According to the wording in 

the opinions and reports of EESC and Parliament, this is a favourable outcome to them. This 

means that they would be less inclined to instigate further research, perhaps disproving the idea 

that lower VAT rates would benefit employment numbers and decrease the black economy.  

Third round of the experiment 

When considering the ‘rounds’ of this experiment, it seemed that after the extension and the 

subsequent absorption into the recasting of the sixth VAT directive, it looked like 2007 is the 

third round of the experiment. The first round was the start and evaluation, the second round 

was the round where the evaluative information was used in updating the experiment’s 

legislation and now a third round is entered with a new evaluation.  

2007 (Procedure 2007/0136(CNS)) 

Commission 

Article 101 of Directive 2006/112/EC ensured a legal obligation for the Commission to contract 

an external party for a study regarding ‘an overall assessment report on the impact of reduced 

rates applying to locally supplied services, including restaurant services, notably in terms of job 

creation, economic growth and the proper functioning of the internal market’.713 It remains 

unclear whether this means an evaluation of the experiment with reduced VAT rates itself, or a 

broader scope regarding VAT rates and their reduced rates in general. Copenhagen Economics 
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and the Institute of Employment of Warwick University (who were also involved in the 1996 

Cambridge Econometrics-report leading up to the start of the experiment) were selected to 

execute the independent report on reduced VAT rates. On June 27th 2007 they released their 

report, which is summarized in the Commission’s SWD.714 This was done in preparation of 

directive 2007/75/EC that extended the experiment for new countries that joined with the 

enlargement of the EU and only had a very short time to experiment with reduced VAT to the 

31 December 2010 deadline.715  

The report of the Commission focuses on VAT rates in general and are thus not specifically 

about the VAT experiment. Nevertheless, the labour-intensive services are mentioned and the 

report states that in industries with labour-intensive production there is ‘a stronger production 

and employment response to lower VAT rates’.716 Copenhagen however nuances this by stating 

that it very much depends on which sector and specifics are targeted. However, it is important 

to see whether the VAT reduction would not have any adverse effects regarding other tax 

incomes. The black economy as important factor for starting the experiment only gets 

mentioned regarding lower VAT rates and higher productivity where a lower VAT could result 

in a move away from the black economy to a formal economy, but the report states that this 

effect is not very strong.717 The document especially talks about the consequences of reduced 

VAT rates for the tax revenue of Member States and less on the effects it would have on 

employment and black economy reduction. Furthermore, although the Copenhagen-report 

refers to previous evaluations, the SWD report doesn’t refers back to the study of Cambridge 

Econometrics from 1996 and the Commission’s evaluation reports from 2003.    

 

2008 (Procedure 2008/0143 (CNS)) 

Commission 

This is why the Commission in 2008 came up with an amendment of Directive 2006/112 

regarding reduced VAT rates in order to do some small technical changes which also affect the 

reduced rates on labour-intensive services. This new procedure features an extensive Impact 

Assessment (IA) which discusses all the previous information and research that has been done 

on the subject within the EU debate.718 The Commission states that from the stakeholder 

consultation there did not seem to be any relevant data brought into the discussion on whether 

or not there were clear positive or negative effects of reducing the VAT rate in the specific 

sectors.719 The Commission states that the respondents agreed with the reasoning in the 
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consultation document720 on the labour-intensive services chapter, but there is not a lot of 

reasoning found in that chapter so what it means remains unclear. The IA does take note of the 

previous evaluations, as it discusses the findings from the Commission’s evaluation at length 

in the Copenhagen-report.721 An interesting statement is made by the Commission that, 

according to the authors of the Copenhagen-report, it was logical that the experiment would not 

produce tangible results regarding employment and black economy reduction, due to the 

temporary nature of the reduced VAT rates.722 As companies knew there would come a time 

when the rates would return to normal, they did not bother to include the reduction of the VAT 

in their pricing723 or as stated in the Copenhagen-report: “By being experiments, the 

experiments by themselves begged to be ineffective with respect to job creation”.724 It does state 

that, in order for VAT reductions to be truly effective, the reductions should be permanent, as 

many problems regarding the non-transferability of VAT reductions to price reductions stem 

from the fact that many local business do not want to change their workings and then change 

again when the measures appear to be not permanent but temporal.  

The IA indicates that making the reduction of VAT on labour-intensive services permanent 

could have beneficial effects to both employment (small) and black economy reduction 

(large).725 This is thus the starting point of the accompanying legislative proposal concerning 

labour-intensive services VAT rates to make these optional but permanent.726 No doubt this is 

what many Member States already applying reduced rates really wanted, as this has been one 

of the issues that had the Council divided during the first revision of the reduced VAT rates in 

2003.  

Response of other institutions 

EESC is pleased with the change from an experiment to permanent reduced VAT rates although 

it states that the Committee is disappointed the proposal is not a complete revision of the current 

VAT system.727 Nevertheless, they approve the permanent status of VAT rates as they consider 

labour-intensive services an area where there is a majority of low-skilled workers with 

temporary jobs and the permanent VAT reduction could indicate a more stable employment 

position for them.728 

The Industry committee stresses once more that a reduced VAT rate on labour-intensive 

services could stimulate users to enter the formal economy and leave the black economy729 and 

the Economy committee agrees with the IA and proposal as there are signs that a reduced VAT 
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improves the economic growth of sectors.730 Finally, Council directive 2009/47/EC is enacted 

and the reduced VAT rates for labour-intensive services are made permanent.731 

Evaluating the third round of the experiment. 

This third round is rather small compared to the two previous rounds, but it is important in the 

whole process of the experiment. In the second round it was already questioned whether or not 

the Commission would need to evaluate the experiment when it got extended after the first 

deadline at the end of 2003. Although there has not been a new evaluation there was a report 

commissioned by an external consultant. This report however focused on the VAT system and 

reduced rates in general, and not on the specific experiment itself although it does get 

mentioned. This provides another problem with doing experiments, gathering evidence and 

using that evaluative information to revise legislation. If the Commission is not obliged to 

evaluate again, and Member States do not have the obligation to submit new (and improved) 

data, in the end it will be still unclear whether or not the reduced VAT rates are effective. This 

is surely the biggest missed opportunity by all institutions of the EU regarding this case. By 

focusing more on the VAT system in general, the specific purpose of the experiment gets lost 

in other issues. No institution forces the Commission to do another evaluative study of the 

experiment. This makes it difficult to assess the effect through time, and perhaps improve on 

the first (incomplete) results from the 2003 evaluation. It furthermore seems that evidence for 

the effect of the experiment becomes less and less important in the matter of reduced rates. The 

Member States who have them, want to keep them, and the Member States who don’t have 

reduced rates want to acquire them, as well as their respective national industries. Whether the 

reduced rates actually produce the proposed results of a stimulation in employment and a 

reduction of the black economy is by the time the reduced rates become permanent not a 

question that anyone wants to see answered.    

Overall conclusion: 

The VAT experiment concerning labour-intensive services has been an experiment with 

reduced rates which has been in effect since 1999 in several countries of the EU. As the 

experiment started out with a very short duration it has been prolonged several times and 

eventually incorporated in the recasting of the VAT directive in 2009 with the indication that 

although the experiment itself would end in 2010, the possibility to have reduced rates on VAT 

in labour-intensive services would be permanent. 

The main reason for starting this experiment was twofold, in that on the one hand a reduced 

VAT rate would lead through a chain of causality from lower prices to higher demand to more 

employment options, and on the other hand the lower VAT rate would stimulate customers to 

move from the black economy (possibly by making deals on no VAT charge with the retailers) 

to the formal economy. Those were the two options that were regularly repeated as being the 

main goals of the experiment. Although remaining very skeptical the first few years, the 

Commission finally turned a leaf with the new report of Copenhagen Economics when they 

                                                 
730 EP PE 416.275, 11-2-2009, p. 10-11. 
731 OJ L 116, 9-5-2009, p. 18-20. 
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concluded that for certain specific labour-intensive services a reduced VAT rate could stimulate 

some of the effects on job employment and black economy reduction. Both EESC and the 

Parliament have had a more favourable stance towards the experiment, although EESC was also 

wary of the effects on employment in the beginning. During the experiment it was not 

completely clear if the reduced VAT rate was actually working the way it was supposed to be 

and thus it was difficult to underline whether the two goals of job employment and black 

economy reduction were actually met. Even later on, with the Copenhagen-report, although in 

theory it was made clear that the reduced rate could have a beneficial effect, there were no more 

country-specific reports actually measuring whether or not there was a positive or negative 

effect on the two goals. It seems that the two goals were a bit lost out of sight due to the big 

changes in the whole of the VAT system, where this reduction rate was only a slight blimp on 

the radar. The whole of the tax system, and thus tax neutrality and country budgets were 

becoming more important than the effects of the experiment. Which in a sense is still going on 

now that the measure has become permanent for those Member States that want to apply it.  

This legislative experiment provides some insights into using evaluative information in general, 

and in the context of conducting experiments in particular. 

Observation 1: When conducting experiments, it is of paramount importance to establish a 

methodology before starting the experiment. It should have been made clear to Member States 

what and how they should measure the potential effects of the VAT reduction, and be sure to 

harmonise the way these measurements take place in order to make the results comparable. 

Because of the fact that only at the end of the experiment the Commission and Member States 

adopted a method, and gave many ways to apply the measurements, the results become difficult 

to compare. 

Observation 2: If one of the goals is tackling a phenomenon (the black economy) that is hardly 

visible due to its covert nature, it becomes even more important to make sure every participant 

knows how to overcome methodological problems when trying to conduct research into the 

effect of the measure. In the case of this experiment, lack thereof resulted in many Member 

States not reporting on this or only relying on hearsay.  

Observation 3: Timing is important in evaluation. The timespan allotted to this experiment has 

been rather small. Although some institutions first state there is enough time, they changed their 

opinion when the results were not to their liking. The constant increasing of the deadline of the 

experiment did not work positively for trying to correctly assess the effects of the reduced VAT 

rates. 

Observation 4: If an experiment is conducted, the last thing that needs to be done is incorporate 

the measure into a system where it becomes only a small part of, instead of the main legislative 

subject. In this case, institutions lost interest in the results and effect of the experiment because 

it became part of the bigger VAT reduced rate system revision. This caused the need for a 

thorough evaluation to lose substance and it seemed that all the EU actors eventually forgot it 

was an experiment that needed to be evaluated.  
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Observation 5: If institutions declare that they disagree with the results of a Commission’s 

evaluation, it should be possible to compare their counter-evidence in order to increase the 

knowledge and information available. In this experiment some institutions such as EESC and 

Parliament stated they had extra/different information or a different interpretation of 

information but there was no mechanism to discuss those differences. Furthermore, without 

making visible the evidence that the opinions are based on, it becomes increasingly difficult for 

outsiders to understand the reasoning of some opinions. 

Observation 6: When drafting proposals for experiments like these, the Commission should 

have paid more attention to the possible pitfalls that could be encountered. Although they 

somehow admitted that measuring on the black economy would be difficult, it was nevertheless 

one of their goals. But they should have been clearer on other problems as well, such as 

problems with data collection, data management, interpretation.  

Availability, Compatibility, Systematicality 

In terms of the three minimum requirements I remark the following: 

Availability 

Availability has been a major issue for this VAT experiment. Especially in terms of availability 

of data to actually complete an evaluation this has been a prime example of things going wrong. 

With no data available (and no idea how to measure it beforehand) it is no surprise that it cannot 

be said if one of the prime objectives of the experimental legislation (countering the black 

market) is achieved.  

Compatibility 

Compatibility is also an issue here, as the evaluations do not seem completely suitable to answer 

the questions on whether or not to continue with this experiment. They do not form the right 

input for the ex-ante phase. This issue is increased by the fact that there is only one impact 

assessment available for this case. 

Systematicality 

In terms of systematicality this case is not an example of a systematic approach to linking the 

ex-ante and ex-post phase. Already in the beginning we see this link breaking by the fact that 

the experiment is started without any ideas on how to measure and evaluate the outcomes. 

Furthermore, actions are taken that are basically going in the opposite direction of where the 

evidence points to and then it fails to take a truly evidence-based decision on what to do with 

the experiment.  

All in all, this VAT experiment is really a worst case scenario and a prime example of how you 

should not conduct and handle legislative experiments. 
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E.3.1 Case 3: Railway packages Technical Overview 

 

Cycle Ex-ante Legislation Ex-post Dataset 

UID 

First  

 

n/a CD 1991/0440 Application report732 n/a 

Second 

(1st 

package) 

n/a D 2001/0012 (OJ L 75, 

15.3.2001, p. 1–25) 

Implementation 

report733 

n/a 

Third 

(2nd 

package) 

n/a D 2004/0051 (OJ L 164, 

30.4.2004, p. 164–172) 

First monitoring 

report734 

n/a 

Fourth 

(3rd 

package) 

SEC(2004)0236 D 2007/0058 (OJ L 315, 

3.12.2007, p. 44–50) 

Second monitoring 

report735 

Third monitoring 

report736 

Implementation 

report737 

7.1 

Fifth  

(recast of 

1st  

package) 

SEC(2010)1042 D 2012/0034 Fourth monitoring 

report738 

Fifth monitoring 

report739 

7.2 

Fifth  

(4th 

package) 

SWD(2013)0012 D 2016/2370 Sixth monitoring 

report740 

7.3 

 

E.3.2 Case 3: Railway packages case study 

Since the beginning of the new millennium, the EU has in a rapid pace adopted four railway 

packages.741 Because the first two packages were proposed before the start of the impact 

assessment system, these legislative cases are not available in the dataset. The 3rd railway 

package, proposed on 3-3-2004, is the first package for which the legislative proposals are 

accompanied by impact assessments.  

                                                 
732 COM(1995)0337 
733 COM(2006)0189 
734 COM(2007)0609 
735 COM(2009)0676 
736 COM(2012)0459 
737 COM(2013)0034 
738 COM(2014)0353 
739 COM(2016)0780 
740 COM(2019)0051 
741 These are named package because it would usually feature several pieces of legislation all proposed at once 

with the overarching topic of railways.  
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The timeline of the various packages is mostly overlapping with each subsequent package if 

one takes the transposition date into account, which gives the following overview: 

Package Proposed Legislation adopted Transposition date 

for directives 

1st railway package 20-10-1998 26-2-2001 15-3-2003 

2nd railway package 23-1-2002 29-4-2004 30-4-2006 

3rd railway package 3-3-2004 23-1-2007 30-6-2009 

Recast 1st railway package 17-9-2010 21-11-2012 16-6-2015 

4th railway package 30-1-2013 14-12-2016 25-12-2018 

 

The last three rows in this table will be discussed as they are available in the dataset. 

Cycle 1: The 3rd railway package 

Looking at the Communication accompanying the proposals for the third package, there is no 

shortage of reference to the previous two packages and the documents that supported those 

legislative plans.742 In the White Paper of 2001 it is already mentioned that the Commission 

wants to open up the international rail market.743 Although the first Directive on the railways D 

1991/0440 already enabled international services between Member States, there was not much 

happening on that front.744 As the first two railway packages focused mainly on opening up the 

market for freight railway transport, the 3rd railway package focuses on passenger rights, 

certification and training, safety and opening up the international market for passengers.745 This 

is also were we find the proposal of the legislative track that we’re going to follow. 

Proposal COM(2004)0139 

This is a proposal for a Directive of the European Parliament and of the Council amending 

Council Directive 91/440/EEC on the development of the Community’s railways. The 

Commission states that there are three reasons for drafting this proposal: a) it reiterates the goal 

of the White Paper to open up “the international rail passenger services to competition” b) an 

Eurobarometer survey indicates that 70% of the respondents indicated that they tend to agree 

with the statement that ‘If safety standards are met, competition is the best way to make the 

                                                 
742 The Communication accompanying the 3rd package: COM(2004)0140. Reference to the first two packages 

are on pp. 3-4. There are also references to the White Paper on European Transport in 2010 (COM(2001)0370) 

and the Communication ‘Towards an integrated European railway area’ (COM(2002)0018). In the latter 

document we also find a reference to the older White Paper on ‘A strategy to revitalising the community’s 

railways (COM(1996)0421 which can be seen as the kickstart for the adoption of the 1st railway package. 
743 COM(2001)0370, p. 29  
744 COM(1998)0202, pp. 12-15. 
745 COM(2004)0140 
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railways more efficient’746 and c) taking into account various Parliamentary resolutions on this 

subject.747 More information or evidence is not given in the proposal.  

This proposal is accompanied by an impact assessment SEC(2004)0236. The evidence for 

substantiating the problem definition in the impact assessment is summarised on p. 11. 

Unfortunately, not all of those documents are easily retrievable online.748 An evaluation is not 

available, which makes sense. It has only been a year between the transposition deadline for the 

1st package and this proposal/impact assessment so there would be no possibility to conduct an 

evaluation that could feed into this impact assessment. Although there is a section in the report 

where the opening of the domestic markets should not be happening before the legislation on 

public service agreements is evaluated, there is no further remark on evaluating the preceding 

two packages. 

With regards to monitoring & evaluation, the proposal will include a provision for the 

Commission to draft a review of the directive by the end of 2012 at the latest.749  

Legislative process 

The first committee report of the Parliament is unavailable.750 The first document that is 

available is the Committee of the Regions (CotR) report. Interestingly, they note as the first 

recommendation that the “proposed timetable be modified to leave room for the necessary 

evaluation of the earlier reforms”751. The European Economic and Social Committee (ESSC) 

echo these comments as they state in their opinion that it would be prudent by the Commission 

to wait until the report is published in 2006 as mandated by legislation in the 2nd railway 

package.752  This is similar to the comments made by a minority opinion when the report in the 

Transport and Tourism committee is adopted: four Members of the European Parliament 

(hereafter: MEPs) argue that they cannot vote in favour because the third package is following 

too soon when the 2nd is not even fully implemented in the Member States.753 They lament the 

lack of evaluations and learning and see this proposal as based on ideology (and the 2001 White 

Paper in which the opening up is already envisioned754) instead of a rational, evidence-based 

process.755 It appears that some of this criticism has ended up in the adopted text by the plenary. 

The recital that envisioned an evaluative report of the proposed directive is amended by 

Parliament and turned into two reports, one of which will evaluate the first two railway packages 

                                                 
746 This is taken from the proposals explanatory memorandum. It refers to “Eurobarometer 59.2, spring 2003.” In 

footnote 2. It is impossible to trace this document on the official Eurobarometer site. It is however available in a 

‘Variable Report’ by the Leibniz Institute for Social Sciences at 

dbk.gesis.org/dbksearch/download.asp?id=46403, accessed 23-11-2018. 
747 COM(2004)0139, p. 2. 
748 All internet links do not function anymore because of the deprecated .int top-level domain. Furthermore, the 

OGM report is not available online anymore. 
749 SEC(2004)0236, p. 37 
750 There’s no link in the procedure page, and when searching for Committee documents on 

www.europarl.europa.eu/committees/en/search-in-documents.html it also returns no results. 
751 CDR 0161/2004, OJ C 71, 22.3.2005, p. 29  
752 EESC 2005/0130, OJ C 221 08.09.2005, p. 58 
753 Committee report tabled for plenary, 1st reading/single reading A6-0143/2005, p. 16. They would repeat this 

during the second reading as well, see Recommendation for Second reading A6-475/2006, p. 27. 
754 COM(2001)0370, p. 29. 
755 Committee report tabled for plenary, 1st reading/single reading A6-0143/2005, p. 16 

http://www.europarl.europa.eu/committees/en/search-in-documents.html
http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&mode=XML&reference=A6-2005-143&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&mode=XML&reference=A6-2005-143&language=EN


221 

 

in the light of public service standards, social and environmental issues and one report should 

be an impact assessment on opening the rail networks for national passengers.756 Furthermore, 

the article in D 1991/0440 is amended to also include two reports by the Commission.757 The 

Commission rejects both of these amendments because of the Commission considers it an issue 

that Parliament wants the market to open up even quicker than the Commission proposed (2008 

instead of 2010).758 This reporting obligation is something the Commission remains opposed to 

but eventually finds its way into the directives because the Council agrees with the Parliament’s 

amendment in this regard.759 

The second and third reading phases between Parliament and Council concerns more technical 

aspects of the legislation and are not of interest for this case study. The end result of the 

legislative process is that Directive 2007/0058 is published on 3-12-2007 thereby opening up 

the markets for international rail passengers by the 1st of January 2010.760 Recital 18 ensures 

that the Commission publishes a report on the implementation of this directive two years after 

opening up the market for international rail passengers, thus this should be done by the latest at 

1-1-2012. 

During this trajectory of adopting the 3rd railway package, the report on the implementation of 

the 1st railway package was published on 3-5-2006.761 The main findings are that although the 

legislation is implemented, there are still some issues with the legislation which results in an 

unequal playing field in all the Member States.762 Main issues identified are issues with a lack 

of real competition, regulatory oversight and the financing of infrastructure.763 This report is 

not mentioned in the procedure establishing the 3rd railway package in the second or third 

reading of the legislation. 

Cycle 2: The recast of the 1st railway package 

The recast of the 1st railway package is started with another communication on railways, this 

time with the topic of creating a Single European Railway Area.764 Main goal of new legislation 

is the opening of the market for domestic passenger transport which was the only area not being 

opened up for competition.765 To address a number of weaknesses in the current set-up, the 

legislative proposal is to do a horizontal recast766 of the three directives that were adopted during 

                                                 
756 Text adopted by Parliament, 1st reading/single reading T6-0354/2005, OJ C 227 21.09.2006, p. 462. 
757 Text adopted by Parliament, 1st reading/single reading T6-0354/2005, OJ C 227 21.09.2006, p. 463. 
758 Commission response to text adopted in plenary, SP(2005)4139 
759 See COM(2006)0516, p. 5 in which the proposed amendments on reporting obligations (amendment 6 and 12) 

are in the section “Parliament amendments rejected by the Commission and incorporated fully or partly in the 

common position”. The last sentence of this section is “The Commission can accept these modifications which it 

had rejected in first reading of the Parliament”.    
760 OJ L 315 03.12.2007, p. 44-50. 
761 COM(2006)0189. 
762 COM(2006)0189, p. 5.  
763 COM(2006)0189, p.  
764 COM(2010)0474 
765 COM(2010)0474, pp. 7-8. 
766 The recasting technique allows old legislation and its amendments together in a new single act. In the 

interinstitutional agreement there is a difference between vertical recasting (just one act and its amendments) and 

horizontal recasting (several related acts and amendments into one new act). See OJ C 77/1, 28.3.2002, p. 1-3, 

and especially point 2 and the joint declaration on point 2.  
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the 1st package and create one new directive on a Single European Railway area.767 As a source 

for this problem identification, the Commission mentions the 2006 implementation report, the 

report monitoring of the rail market768 as well as several studies on multi-annual contracts and 

rail related services.769 Another source that is mentioned is the study by 

PriceWaterhouseCoopers which forms the basis for the impact assessment.770 The impact 

assessment itself presents more statistical data (in Annex IV) and mentions two more reports.771 

It furthermore addresses the three main issues mentioned in the implementation report in the 

problem definition section.772 Furthermore, they mention the horizontal objectives of 

simplification, clarification and modernisation.773 Interestingly enough, the Commission states 

that the modernisation aspect only relates to getting rid of out-of-date provisions, adapt rules to 

the evaluation of the market, and creating the possibility to use new instruments such as 

implementing and delegating acts which is possible as a consequence of the new TFEU.774 

Although this introduction of new amendments into legislation that is being recast is possible 

(with codification it is not), the question is whether it is not too early to introduce yet new 

legislation only a year after the 3rd package was supposed to be transposed in the law of the 

Member States.775 Although the Commission states that correct transposition and application of 

the 1st package legislation alone will not prevent some of the issues, it is unclear from the impact 

assessment why that is not the case.  

Legislative process 

The CotR does not make any references to the legislative process itself, but the ESSC is a bit 

more wary of the recast. They remark that the recast has “a substantial number of new regulatory 

provisions”.776 They also note that of the 25 Member States needing to implement railway 

legislation 24 were having issues with doing so and the Commission should not blame 

protectionism but instead look for more underlying causes such as ambiguity and a lack of 

clarity .777 Parliament’s Transport and Tourism committee also notes discrepancies in national 

legislation and the shaky implementation of the previous packages in its tabled report.778 

                                                 
767 COM(2010)0475, p. 4.  
768 COM(2007) 609 of 18.10.2007 Communication of the Commission on "monitoring development 

of the rail market". Available at ec.europa.eu/transport/modes/rail/market/market_monitoring_en 
769 COM(2010)0475, p. 5 footnote 6. Presumably the studies are available at 

ec.europa.eu/transport/modes/rail/studies/rail_en but it is unclear which studies precisely as no further 

clarification is given. 
770 The PWC study is available at 

ec.europa.eu/transport/sites/transport/files/modes/rail/studies/doc/2010_03_situation_and_perspectives_of_the_r

ail_market.pdf 
771 See SEC(2010)1042, p. 10, footnote 16. The Steer Davies Gleave report is available on the aforementioned 

studies page of the DG. The RAILCALC report is not. 
772 See SEC(2010)1042, p. 5-8. 
773 SEC(2010)1042, p. 12 
774 SEC(2010)1042, p. 12 
775 Which is also indicated by the fact that it is apparently necessary to issue an interpretative communication on 

implementation of a directive from the 3rd package after the proposal for a recast. OJ C 353 28.12.2010, pp. 1-6. 
776 EESC opinion CES0540/2011, OJ C ??? 
777 EESC opinion, p. 3, 5. Only The Netherlands implemented everything on time. Malta and Cyprus do not have 

to implement the legislation as they do not have railways. 
778 Committee report tabled for plenary, 1st reading/single reading, A7-0367/2011, p. 99  
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However, the main back and forth between Parliament and Council is focused on the question 

of how strong the new provisions can be and, once again, implementation times.  

In the final Directive D 2012/0034 article 63 provides new reporting obligations for the 

Commission. The first report, due 31-12-2012, shall focus on the implementation and effects of 

Chapter two of the Directive on development of the railways. It is not clear a) how this should 

be possible considering the directive is only published on 14-12-2012 and b) if this is not just 

another instalment of the market monitoring reporting series mentioned earlier. The second 

report, due 16-12-2014, has to be on the cooperation between regulatory bodies in the member 

states. No full-fledged evaluation is envisioned.  

Cycle 3: The 4th railway package 

Only slightly more than a month has passed before the 4th railway package is announced. In the 

package are proposal for three regulations and three directives, a communication and three 

reports, one of which is on implementation of D 2007/0058 from the 3rd railway package.779 

The three main points this revision wants to address is a) opening up domestic passenger 

markets b) increase interoperability and safety and c) strengthen infrastructure governance.780 

In order to do so, the newly established recast of the 1st railway package directive has to be 

amended. The proposal for amendment states that the evidence-base is a support study done in 

2012 in the context of the impact assessment and stakeholder consultation.781 No reference to 

the accompanying report on the implementation of the 3rd railway package. In the impact 

assessment there is a lot of evidence available, combined from various studies.782 There is 

however no talk about an evaluation of the previous legislation, only an overview of the railway 

packages.783 But apparently it is now necessary to revise the legislation yet again in order to 

modernise it.784 Throughout the further procedure the focus is very much on the substance of 

the legislation with both the CotR and Transport & Tourism committee not making any remarks 

on the legislative process or the lack of evaluations. The opinion of the Regio committee 

however notes that “During the large-scale consultation exercise, however, there was often 

criticism from stakeholders in the regions, such as regional transport operator bodies, that 

frequent substantial changes to or recastings of legislation are not conducive to a stable and 

reliable legislative framework.”785 In the plenary report there is once again a minority opinion 

from MEPs who remark once more that none of the previous packages have been evaluated.786 

This is probably not going to happen, as in the newly established directive D 2016/2370 article 

63 of D 2012/0034 is amended and there is another implementation report planned in 2024.787 

As transposition needs to be done before 25-12-2019 at least this seems to be enough time to 

do a full-fledged evaluation but reading the article on the criteria for that report it looks like this 

                                                 
779 COM(2013)0034. 
780 COM(2013)0025 p. 6-8, SWD(2013)0012, p. 65-67. 
781 COM(2013)0029, p. 4. 
782 See for example SWD(2013)0012, p. 10 footnote 7, p. 17 footnote 17 & 19, p. 28. 
783 SWD(2013)0012, p. 63.  
784 COM(2013)0029, p. 5 
785 Committee opinion REGIO, PE514.715, p.  
786 Committee report for plenary, p. 74 
787 D 2016/2370, art. 1, point 16. 
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will be more like the implementation reports previously discussed than a full evaluation 

according to the Better Regulation Guidelines.  

Conclusions 

Looking at this legislative case it seems a pretty straightforward example of legislation 

following up on each other. The various railway packages provide an easy to follow example 

of subsequent legislative cycles that improve various parts that are indicated in implementation 

reports and stakeholders as being issues. That said, there are a number of things to notice: 

- So far, every gathering of information has been done in the context of either a) 

implementation reports or b) support studies for impact assessments. There are no 

evaluations available, not of this specific legislation, nor of other legislation in the 

railway packages except for one evaluation on the functioning of the European Railway 

Agency from 2011 and the rights of passengers from 2012.788 As some transposition 

deadlines for the fourth package are 2019 and beyond, and taking into account a troubled 

past with transposition of the previous packages, it will probably take at least six or 

seven more years before an evaluation can be started up on the effects of the 4th  railway 

package 

- Because of the quick succession of each of the packages or the recast, the targets set for 

evaluation/implementation reports in the previous package were always too late to 

provide feedback into the subsequent package, therefore not really contributing to the 

idea of a legislative cycle where feedback feeds into the next phase before you actually 

finish that phase. As the next implementation report from the 4th package (or at least this 

discussed directive) is due at the latest the end of 2024, it begs the question whether we 

will see the 5th railway package before that time.  

In terms of availability, compatibility and systematicality I make the following observations: 

1) Availability  

Availability is an issue in this case because the next package and the start of the ex-ante phase 

is already underway when an implementation report appears. Although the impact assessments 

are supported by a study that has elements of an evaluation, it is not a full evaluation as is now 

mentioned in the Better Regulation Guidelines.  

2) Compatibility 

Compatibility is not an issue, as the results from the support studies seem to feedback into the 

ex-ante phase pretty well. But this is also due to the fact that with every subsequent package the 

goal posts are moved as first it is opening the market for freight, then for international 

passengers, then for domestic passengers.  

                                                 
788 Available at ec.europa.eu/transport/sites/transport/files/facts-fundings/evaluations/doc/2011_era-evaluation-

881-2004.pdf (ERA) ec.europa.eu/transport/sites/transport/files/themes/passengers/studies/doc/2012-07-

evaluation-regulation-1371-2007.pdf (passenger rights) , accessed 27-11-2018. Both evaluations are done by 

Steer Davies Gleave.  
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3) Systematicality  

Systematicality is somewhat an issue, because although there are three legislative cycles with 

impact assessments, the results of the legislation produced in those cycles is not really assessed 

in an evaluation. 

 

E.4.1 Case 4: Animal health Technical Overview 

[Cycle Start Legislation Finish Dataset 

UID 

First n/a CD 1992/0040 (OJ L 167, 

22.6.1992, p. 1–16) 

 n/a 

Second SEC(2005)0549 CD 2005/0094 (OJ L 10, 

14.1.2006, p. 16–65) 

Community Animal 

Health Policy 

evaluation789 

20.1 

Third SWD(2013)0161 R 2016/0429 (OJ L 84, 

31.3.2016, p. 1–208) 

 20.2 

 

E.4.2 Case 4: Animal Health Case study 

This case starts out as a subsection of the animal health policy in the EU. The first procedure 

focuses on a proposal to amend the council directive on community measures for the control of 

avian influenza, while the second procedure is a grand transformation of all related animal 

diseases.  

Cycle 1: Amending CD 1992/0040 

The first cycle of this case study looks at the proposal to amend Council directive 1992/0040 

on community measures for the control of Avian Influenza.790 The reason for the revision is to 

update the legislation “toe reflect these new advances and experience and to improve disease 

control”.791  

The proposal is supported by an impact assessment.792 The evidence upon which the impact 

assessment is based is in the stakeholder consultation section.793 Main evidence is the fact that 

there have been several outbreaks in Europe of avian influenza, which led to very large numbers 

of animals dead and/or destroyed, more than a billion euros in costs and an impact on human 

health as well.794 This is in a sense an evaluation of the Council Directive, and it seems that it 

needs amendments to be able to better counteract, but most of all prevent, a new outbreak. This 

is not just to preserve animal health, but indirect it can also have an effect on human health.795 

The impact assessment however is a bit too interlocked with the eventual proposal, because it 

discusses most of all the objectives of the new directive in terms of the best policy choice instead 

                                                 
789 ec.europa.eu/food/animals/docs/ah_policy_strategy_cahp_eval_20060725_pt1.pdf, accessed 28-5-2019 
790 COM(2005)0171. 
791 COM(2005)0171, p. 3 
792 SEC(2005)0549. 
793 SEC(2005)0549, p. 19-20. 
794 SEC(2005)0549, p. 21. 
795 SEC(2005)0549, p. 4. 
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of objectively reporting on a number of possible options.796 This is also clearly visible when 

looking at the policy options, where only the chosen policy option is discussed.797 Even more 

clear is the sentence “It (the discussed option 3 –TvG) is the option on which the current 

proposals are based and is therefore discussed in more detail”.798 This is definitely not the way 

an impact assessment should be. It is a very clear-cut example where the impact assessment is 

rationalizing the choices made in the proposal, instead of providing the options from which to 

choose. During the parliamentary phase this does not seem to bother any of the committees 

drafting a report, nor the EESC. The most important aspect for them is to include the aspect of 

the dangers for human health of avian influenza in the legislation.799 This is clearly visible in 

the final report tabled for the plenary meeting.800 Apparently, Council and Commission disagree 

with that position and the proposal is stripped of all the Parliamentary amendments relating to 

human health.801 This means that the final Council Directive 2005/0094 is adopted on 20-12-

2005 with a transposition date of 1-7-2007 and no review/evaluation clause.   

The evaluation of the Community Animal Health policy. 

One of the reasons for changing CD 2005/0094 is the result of the evaluation on the Community 

Animal Health Policy finished in 2006.802 This evaluation scrutinized the policies active in all 

areas regarding animal health from 1995-2006. As diseases are one of the main points of the 

policy, it seems obvious that the predecessor directive of CD 2005/0094 is examined in this 

evaluation although there is no specific mention of avian influenza. Unfortunately, as denoted 

on p. 34 of the report, this policy was spread over more than six hundred legislative and non-

legislative acts, thereby not establishing a clear legal picture of the legislation involved in this 

evaluation. This is also visible in the key conclusions section on p. 167 of the report, where the 

evaluator state that the CAHP has been a loose group of interrelated policies rather than one 

cohesive and structured policy. This makes linking this specific evaluation to specific 

legislation complicated, as researchers have to infer from the discussed policy areas what 

legislation could be involved. The CAHP-evaluation is a prime example of bulk evaluation, 

where in one evaluation many regulations and directives are studied. This leads to problems of 

tracing back what legislation is evaluated where and what the discussion is about, which in term 

creates problems for the subsequent legislative track when drafting an IA. 

Furthermore, “impact assessment or evaluation of individual measures has not been 

systematically carried out in the past”.803 Which is also the case for the Avian Influenza 

directive. Although there were scientific studies, and case studies available, there was no review 

available, let alone a thorough evaluation on the five criteria as they are now enshrined in the 

                                                 
796 SEC(2005)0549, p. 7-10.  
797 SEC(2005)0549, p. 13. 
798 SEC(2005)0549, p. 13. 
799 There is a possibility that avian influenza mutates and turns into a disease for which humans are also 

vulnerable. Most obvious case is the H5N1-virus which has seen outbreaks in humans at the start of the 21st 

century. 
800 Report for plenary, A6-0327/2005. See for example amendment 75+76 which include in the legislation 

contingency plans for when a human influenza pandemic strikes. 
801 Commission Communication, SP(2005)5015, p. 19-20. 
802 ec.europa.eu/food/animals/docs/ah_policy_strategy_cahp_eval_20060725_pt1.pdf, accessed 19-8-2016 
803 CAHP-evaluation, p. 17.  
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Better Regulation Guidelines. This poses trouble for the idea of a legislative cycle, and the 

linking of information from one phase to the next, just the same as the lack of specific acts in 

this evaluation creates the issue of linking this evaluation to the corresponding acts and thus 

legislative tracks. However, this statement also poses more trouble for researchers, because it 

is not clear what is and isn’t available in terms of IAs and evaluations. The CAHP-evaluation 

does not seem to rely on any previous evaluation of legislation, and thus provides no extra 

source for the statement above.   

Cycle 2: The revision of the acquis on animal health. 

Although in 2007 the Commission publishes the new Animal Health Strategy (AHS)804 and its 

follow-up in the form of an Action Plan805, it will take till 6-5-2013 before the proposal for the 

new legislation is published.806 This despite the promise in the Action Plan to come up with a 

legislative proposal for animal health in 2010.807 This is probably due to the fact that the Animal 

Health law was part of a package of new legislation concerning not only animal health, but also 

plant health, plant reproductive material and official controls.808 This revision of the acquis in 

the area of animal health, according to the Communication, is a result from the review of the 

CAHP. 809 

The proposal for a new animal health law 

According to the proposal on the new animal health law, “The current EU animal health 

legislative framework involves almost 50 basic directives and regulations and some 400 pieces 

of secondary legislation”.810 The proposal highlights the reason to update the legislation: main 

directives were created many decades ago, new challenges, different trading conditions and 

improvements in science & technology.811 Interestingly enough, it also refers to an evolution of 

the institutional framework as one of the reasons. It is a bit unclear what this precisely refers to 

and whether it is of a technical legal nature (what legal basis should be used and has anything 

changed since the Treaty of Lisbon) or a more policy-minded orientation towards the idea of 

simplification and better regulation. The latter might be obvious in the wording of the proposal 

as the new legislation should simplify the current acquis on animal health.812 

The proposal refers to the consultation that took place after the CAHP-evaluation was 

concluded, but cannot provide a timeline of the consultation and thus explain why it took more 

than three years before the proposal was adopted.813  

Here it becomes clear that the avian influenza legislation will be combined as “The Animal 

Health Law sets out general principles for good animal health in EU legislation. It brings 

                                                 
804 COM(2007)0539 final. 
805 COM(2008)0545 final. 
806 COM(2013)0260 final. 
807 COM(2008)0545 final, p. 3. 
808 COM(2013)0264 final, p. 3. 
809 Ibid., p. 6. 
810 COM(2013)0260 final, p.2.  
811 COM(2013)0260 final, p.2. 
812 Ibid., p.3. 
813 Ibid., pp. 6.7 
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together animal health measures for terrestrial and aquatic animals”.814 There is no evaluation 

clause in the proposal. 

The IA 

The IA repeats the results of the CAHP-evaluation and re-iterates the need to come up with a 

comprehensive framework for animal health legislation.815 Furthermore it elaborates on all the 

different forms of consultation, both inside the Commission as well as outside.816 Apart from 

the note on the CAHP-evaluation, there is no mention of other evaluations used when preparing 

the IA. Looking at the long list of legislation that is either being updated to conform to the new 

AHL or repealed, this is a tad disappointing although not surprising as the CAHP-evaluation 

already concluded a lack of thorough evaluation of the applicable legislation.817 The list 

contains 25 directives for repeal, 2 regulations for repeal and 2 for amending, and none of them 

are apparently evaluated. Apparently, all those regulations and directives have not been 

evaluation either before or after the CAHP-evaluation, and certainly not before the new act was 

adopted. 

Parliament and Council 

Parliament prepared a huge 669-pages first-reading report with 330 amendments to the proposal 

of the Commission.818 One of the main additions from the Parliament is an evaluation clause 

into the regulation.819 According to Council documents, five trilogue session were held between 

Parliament, Council and Commission and an agreement was reached on 17-12-2015. The final 

act, Regulation 2016/0429 was adopted and published in the official journal on 31-3-2016.820 

Article 282 of the regulation specifies that an evaluation must be conducted and published 

before 22-4-2026. 

Cycle 3: The amendment of the Animal Health Law? 

Simultaneously with the proposal for Animal Health Act, there is also a proposal published for 

a regulation on official controls. Due to a heavy delay in the Council821 the aforementioned 

Regulation 2016/0429 is already adopted and is now amended by the new regulation on official 

controls.822 The amendments are nothing more than a number of referral articles where the AHL 

now refers to the new official controls regulation.823 

Conclusions 

                                                 
814 Ibid., p. 7. 
815 SWD(2013)0161 final, p. 5. 
816 Ibid., pp. 6-8. 
817 Ibid., pp. 165-172. 
818 P7_TA(2014)0381, 15-4-2014 
819Ibid., p. 554. 
820 OJ L 084 31.03.2016, pp. 1-208 
821 Parliament adopted the text in the first reading on 15-4-2014. 
822 R 2017/0625, OJ L 95, 7-4-2017, pp. 1-142 
823 R 2017/0625, art. 164. 
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The change from one single directive on animal diseases to a grand animal health regulation is 

quite big. It is therefore sometimes difficult to follow the topic of aquatic animal diseases in the 

larger discussion on animal health. Nevertheless, some observations have been made: 

- When consulting with platforms, it would benefit transparency if the Commission 

mentions which platforms were consulted. 

- Statements such as ‘scientific level of certainty’ in the proposal are meaningless without 

any context. 

- If there is a reference to experience gained with the legislation in practice, any 

substantiation would be welcome. 

- Massive evaluations such as the CAHP, although beneficial for general policies, are not 

effective evaluations of specific directives. 

- It could be unhelpful for external evaluators if there have not been systematic 

evaluations and impact assessments in the past.   

In terms of availability, compatibility and systematicality the following: 

1) Availability:  

Availability is somewhat of an issue here. For the first revision of the legislation on avian 

influenza there is not a real evaluation available, nor a review. What is available is some reports, 

case studies and stakeholder consultations. For the dissolution of the avian influenza legislation 

into the larger Animal Health Law there is an evaluation available but this is the massive CAHP 

evaluation. There is not really much information on the directive and its effects.  

2) Compatibility: 

Compatibility is a big issue here. The CAHP can be considered as a massive Fitness Check 

where at least the coherence between the various pieces of legislation in the field of animal 

health are examined. But with such a large evaluation it raises the question whether you truly 

have evaluated all the legislation that is being incorporated into the AHL. 

3) Systematicality:  

Systematicality is not really an issue: Although during the first revision there was no evaluation 

or review clause, at least there was an impact assessment available. In the new AHL there is an 

explicit article for evaluation in the regulation. A subsequent alteration of the legislation will 

probably also have another accompanying impact assessment. 

  



230 

 

E.5.1 Case 5: Energy performance of buildings Technical Overview 

Cycle Start Legislation Finish Dataset 

UID 

First n/a D 2002/0091 (OJ L 1, 

4.1.2003, p. 65–71) 

 n/a 

Second SEC(2008)2864 D 2010/0031 (OJ L 153, 

18.6.2010, p. 13–35) 

SWD(2016)0408 124.1 

Third-

1 

SWD(2016)0414 D 2018/0844 (OJ L 156, 

19.6.2018, p. 75–91) 

(EPBD) 

 124.2.1 

Third-

2 

SWD(2016)0394 R 2018/1999 (OJ L 328, 

21.12.2018, p. 1–77) 

(Governance of the Energy 

Union) 

 124.2.2 

 

E.5.2 Case 5: Energy Performance of Buildings Case Study 

The EU has been very active in terms of legislating the policy field of Energy. Based on art. 

194 TFEU (former art. 175 pre-Lisbon) many legislative acts have been established ranging 

from the internal market for energy to nuclear energy to energy efficiency.824 One of the cases 

in that wider policy area is the case of the energy performance of buildings.  

Cycle 1: The first directive 

The first directive on energy performance of buildings (hereafter EPBD) drafting process began 

in 2001 with the publication of the proposal.825 The proposal is not accompanied by an impact 

assessment. Neither does the proposed directive contain an evaluation/review clause. This 

evaluation clause is proposed by the Parliament’s Industrial, Recreation and Energy (INRE) 

committee in their draft report for plenary.826 The heading is called ‘review’ but the article itself 

says ‘shall evaluate this Directive’, but without any given deadline it remains unclear when this 

exercise should happen.827 Unfortunately, the rest of the procedure is not very interesting for 

this case study. The directive was adopted the 16th of December 2002.828 

Cycle 2: The recast of the EPBD directive 

Altering the EPBD is already implicitly envisioned in the communication on an Energy Policy 

for Europe.829 The proposal for a recast of the EPBD830 and the accompanying impact 

assessment831 are published on 13-11-2008. In the proposal it is stated that a recast is necessary 

                                                 
824 For a bit of an overview of the six themes under the Energy policy umbrella, see eur-

lex.europa.eu/summary/chapter/energy.html?root_default=SUM_1_CODED%3D18, accessed 3-12-2018. 
825 COM(2001)0226. 
826 Report for plenary A5-0465/2001, p. 18. 
827 Art. 11 D 2002/0091.  
828 OJ L 1, 4.1.2003, pp. 65-71. 
829 COM(2007)0001, p. 22. 
830 COM(2008)0780. 
831 SEC(2008)2864. 

https://eur-lex.europa.eu/summary/chapter/energy.html?root_default=SUM_1_CODED%3D18
https://eur-lex.europa.eu/summary/chapter/energy.html?root_default=SUM_1_CODED%3D18
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for two reasons: ambiguity needs to be addressed and the main instruments of the EPBD should 

be strengthened.832 The impact assessment states that the document is supported by extensive 

consultations and studies, but especially in the studies part there are no references to any 

document. Furthermore, there is also no reference to the obligation as laid down in art. 11 D 

2002/0091. It is left to the reader to figure out which report is meant when there is talk about 

“analyses and data provided by an external consultant”.833 In the impact assessment, it is stated 

that assessing the impact of the Directive is too soon because of “highly disaggregated nature 

of the sector, the complementarity of energy improvements to other policy objectives, slow 

transposition and lack of monitoring”.834 Especially this last critique on monitoring is 

interesting. In the section on monitoring and evaluation of the same impact assessment, the 

Commission states that there is a lack of data with respect to the energy use of buildings in the 

EU.835 Nevertheless, no extra measures are taken on monitoring the implementation of this new 

directive in order to ensure there will be sufficient data to a) evaluate and b) use in a subsequent 

impact assessment.836 During the parliamentary phase the INRE committee proposes to let the 

Commission evaluate the impact of the EPBD recast by 2015 by amending art. 18 of the 

directive.837 This is however changed to 2017 during the inter-institutional phase.838 After a 

second reading Directive 2010/0031 is adopted and published in the official journal.839 

The evaluation of the EPBD 

The evaluation of all energy legislation was mentioned in the Energy Union Package framework 

strategy, which includes the EPBD.840 The evaluation will be published on 30-11-2016841, along 

with the proposal for a amendment of the EPBD842 and the accompanying impact assessment.843 

This is all part of the Clean Energy package which also contains various other proposals for 

updating energy legislation.844 Furthermore, this evaluation is also the promised review of the 

EPBD as obligated by art. 19 in the directive. The opinion of the RSB highlights a number of 

issues with the draft report which should be improved in the final version.845 Issue no. 5 is 

‘explain the lack of available data’. In the evaluation report itself, the text from the Overall 

                                                 
832 COM(2008)0780, p. 4. 
833 SEC(2008)2864, p. 16-17, with the quote being on the latter page. 
834 SEC(2008)2864, p. 22. 
835 SEC(2008)2864, 74.  
836 Also, in the proposal, there is only a standard text displayed in the section on evaluation and monitoring. 

COM(2008)0780, p. 49. 
837 Draft report INRE committee, A6-0254/2009, p. 37. 
838 Council doc 5386/2010 ADD 1, p. 5. 
839 OJ L 153, 18.6.2010, pp. 13-35. 
840 COM(2015)0080, p. 20. 
841 SWD(2016)0408. 
842 COM(2016)0765. 
843 SWD(2016)0414. 
844 COM(2016)0860. See for more information and the 8 legislative proposals. 

ec.europa.eu/energy/en/topics/energy-strategy-and-energy-union/clean-energy-all-europeans, accessed 5-12-

2018. 
845 In 2016 the opinions of the Board were not yet published as SEC-documents. Ref. Ares(2016)1678480, 

available at ec.europa.eu/info/sites/info/files/rsb-opinion-epbd-ener_en_0.pdf, accessed 5-12-2018. Furthermore, 

the Board was not yet giving out a positive/positive with reservations/negative markings as they started to do 

since 2017. 
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Opinion is copied.846 However, if you read the text under the main recommendations of the 

RSB, which are usually more extensive commentary to explain the comments under the Overall 

Opinion, you see that the RSB remarks the following: “The report should explain the reasons 

behind the lack  of  monitoring  data  on  energy  performance in  buildings,  especially  since  

this problem  had  been  already highlighted  in  the  2008  Impact Assessment.”.847 The RSB 

thus clearly highlight the fact that even in 2008 the lack of data was an issue, and 8 years later 

this is still a problem with only some progress made on this issue since 2014. The evaluation 

does recognise this issue in the robustness section of the report.848 

Another interesting aspect is that the RSB recommends that in the next policy cycle the 

performance of the directive should be evaluated in a Fitness Check to better map out the 

coherence between the EPBD and the other Energy legislation. Although the evaluation does 

refer to the fact that there is parallel legislation being evaluated, they only mention it in 

passing.849 

Cycle 3: Amending the EPBD 

The evaluation is linked with the proposal and the impact assessment report, in the sense that 

both the evaluation and the impact assessment are published simultaneously with the proposal. 

Therefore the evaluation features very clearly in the impact assessment as the source for 

information on the performance of the EPBD.850 It also repeats the issue of missing data, albeit 

not in the section where a short summary is given of the evaluation findings but in a section on 

‘current legislative framework and evaluation’.851 It is not totally clear why there are two 

separate parts of the impact assessment reporting on the evaluation findings. With this deficit 

on data gathering in mind one would expect to see a lengthy text in the section on how the new 

directive will be monitored and evaluated. This is not the case. The section is barely more than 

one page in the impact assessment.852 Although it is mentioned that since 2015 there is some 

substantial and structured data-gathering occurring853, there is no indication of which indicators 

will be used to measure the progress on the objectives of the new EPBD. Therefore this 

reporting section is, as far as I can tell, not really in conformity with the Better Regulation 

Guidelines and Toolbox on monitoring.854 

                                                 
846 SWD(2016)0408, p. 12. 
847 Ref. Ares(2016)01678480, p. 2. 
848 SWD(2016)0408, p. 12-13. 
849 SWD(2016)0408, p. 60.  
850 SWD(2016)0414, p. 6. 
851 You would expect this to be on p. 6 of the impact assessment as it discusses the findings of the evaluation. 

However, it is noted on p. 11 that data availability is still a problem. The point about data issues is also once 

more repeated under the section market failures on p. 16.  
852 SWD(2016)0414, pp. 45-46. 
853 A reference is made to the EU building observatory which gathers data but will only be starting in 2016. 

Furthermore, the Energy Statistics regulation will give more specific data from 2014 onwards and Eurostat is 

also gathering data and is now able to hand over some more specific data that could be viable for monitoring the 

EPBD. SWD(2016)0414, p. 46. 
854 SWD(2017)0350, p. 45-50. And Tool #41 of the Toolbox. 
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The only thing of interest in the legislative phase is that Parliament proposed to reduce the 

review time to 2024 instead of the proposed 2028855, but eventually the new review date is set 

to 1-1-2026 by the new Directive 2018/0844.856   

D 2010/0031 is also planned to be amended by the proposal for a regulation on Governance of 

the Energy Union but there are only small amendments made in D 2010/0031 that deal with 

reporting obligations.857 These amendments are due to the Fitness Check on reporting, planning 

and monitoring obligations in the Energy Acquis.858 It does not deal with the problematic lack 

of data for D 2010/0031 and is therefore not very relevant to the content of EPBD as discussed 

in this case study.  

Conclusions 

This is a relatively easy case, where there is a new directive produced, it is recast and then 

amended (twice). A number of things that I’ve noticed: 

- Having no deadline for a review clause is not very useful 

- Sometimes the procedural parts of an impact assessment are rather vague in terms of 

specifying which reports of evidence is used 

In terms of availability, compatibility and systematicality I make the following observations: 

1) Availability:  

This is an issue here. First of in terms of having a review available when the time has come to 

recast the directive. The recast is occurring because of a comprehensive energy package being 

drafted but there was no time or incentive to ensure that the review was done before the proposal 

was published. Furthermore, the big availability problem here is a lack of concrete data on 

buildings and their energy use. This is already remarked in the impact assessment for the recast 

of 2008, and is again mentioned in the proposal to amend in 2016. 

2) Compatibility 

This does not seem to be an issue here. Although data on energy use is a problem, there seems 

to be enough information from other sources (stakeholder consultations) to feed back into the 

legislative process. 

3) Systematicality  

This is an issue here. First of all, there is no evaluation available for the first version of the 

EPBD. It seems especially useful to have some sort of review when legislation is drafted to 

regulate a new area. Furthermore, there is the troubling issue that it is already noted in 2008 

that crucial data is lacking to assess the true impact of the directive and this needs to be repeated 

in 2016 again. The Commission started to activate certain measures only at the time when a 

                                                 
855 Report for plenary, A8-314/2017, p. 46. 
856 D 2010/0031, art. 19 (after amendment by D 2018/0844) 
857 COM(2016)0759, p. 54-55.  
858 SWD(2016)0397 
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new energy package plan was starting to take shape. As, for example, the EU building 

observatory would not be in place before mid-2016, it was almost impossible to include new 

data for the evaluation and revision of the directive in the context of the new Energy package. 

It is also troubling that the impact assessment of the 2016 amendment is still rather vague on 

what is going to be monitored and measured to make sure that the next evaluation (or Fitness 

Check) will have the data on energy use available that has been missing for two consecutive 

cycles already.  
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E.6.1 Case 6: Cross-border payments technical overview 

Cycle Start Legislation Finish Dataset 

UID 

First n/a R 2001/2560 (OJ L 344, 

28.12.2001, p. 13–16) 

COM(2008)0064 n/a 

Second SEC(2008)2598 R 2009/0429 (OJ L 266, 

9.10.2009, p. 11–18) 

London Economics 

study859 

116.1 

Third SEC(2010)1584 R 2012/0260 (OJ L 94, 

30.3.2012, p. 22–37) 

 116.2.1 

Fourth SWD(2018)0084 R 2019/0518 (OJ L 91, 

29.3.2019, p. 36–41) 

 116.2.2 

 

E.6.2 Case 6: Cross-border payments case study 

Proposal Regulation 2001/2560 

The proposal for Regulation 2001/2560 is aimed at stabilizing the internal market when the 

Euro as a currency is enacted and to ensure that customers in the Member States do not receive 

increased costs with cross-border payments in comparison with the costs added to payments 

that remain within one country.860 Although the Commission did not add a review clause to the 

proposal, the European Parliament proposes861 a review clause and the Council agrees with that 

position. 862 This creates the obligation for the Commission to review not later than 1 July 2004 

the application of the Regulation 2001/2560.863 

At the end of 2003 the Commission published a communication with information about the 

more overarching New Legal Framework for payments in the Internal Market.864 However, the 

communication also contains information on the application of Regulation 2001/2560 as the 

“regulation (…) on the cross-border payments in euro has contributed to reducing considerably 

the price for payment transactions in the Internal Market and pushed the creation or adaptation 

of the underlying EU-wide payment infrastructure”. No underlying research or information is 

mentioned for this conclusion although the annexes contain many analyses and other figures. 

But there is no direct link between the regulation and the improvement on a) reducing the price 

of payment transaction and b) accede to a new payment infrastructure.865 Although there is a 

wealth of information attached to the communication, these two improvements are not 

quantified/qualified by research, and even searching the document does not turn up concrete 

information. On the contrary, some issues are pointed out, such as the problems of different 

treatment between residents and non-residents866, choices of sharing costs867 and execution time 

                                                 
859 ec.europa.eu/info/system/files/study-impact-psd-24072013_en.pdf, accessed 28-5-2019 
860 COM(2001)0439 
861 A5-0357/2001 
862 ST-14562-2001-ADD-1 
863 Art. 8 OJ L 344 28.12.2001, pp. 13-16. 
864 COM(2003) 718 final 
865 The previous sentence means ‘link’ as in a clear discussion on these issues, underlined with evidence from 

practice. 
866 COM(2003) 718 final, p. 29 
867 COM(2003) 718 final, p. 56 
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of cross-border payments868 although they do not necessarily relate to the regulation itself. So 

this communication is not the required evaluation from art. 8 in the Regulation. 

 

External Review of the regulation 

 

In 2005 two reports are drafted by Retail Banking Research Ltd, in order to answer the 2nd and 

3rd objectives mentioned in art. 8 of the Regulation.869 The first report relates to the question on 

the effectiveness on Regulation 2001/2560 regarding cross-border payments and the role of 

competition in that case870 and the second report relates to the question on the application of the 

Regulation regarding national payments by national customers.871 The latter report on national 

payments shows that there has not been an extensive effect from the enactment of the regulation 

as the national payment system roughly stays the same as it was.872 Added issue is that for some 

of the research objectives it has been difficult to examine the effect of the Regulation separated 

from other causes873, or even examine an effect at all.874 The only field that has some evidence 

of a link between the regulation and the effect is the case of ATM cash withdrawals where the 

report notes that since the regulation there has been an increase in fees levied for usage of an 

ATM not belonging to the bank that issued the customer’s debit card.875 In this report there are 

precise numbers and figures related to the effect of the Regulation, with country-by-country 

reporting as well.  

 

The first report on the payment fees for cross-border payments is more substantial than the 

report on national payments. In order to research the effect of the regulation on the cross-border 

payments the report has done quite extensive research into the technological framework behind 

payments and have made a thorough analysis of the companies involved and the systems that 

operate these transactions on a daily basis. The report comes with a lengthy number of 

conclusions and recommendations to improve the situation, both related to cross-border 

transfers and payment card/ATM withdrawals876 and also includes a SWOT-analysis of a new 

Single European Payment Area (SEPA) debit card scheme.877   

 

Commission consultation 

 

                                                 
868 COM(2003) 718 final, p. 58 
869 Art. 8 OJ L 344 28.12.2001, pp. 13-16. 
870 Report 1: Regulation 2560/2001: study of competition for cross-border payment services final report project 

n° markt/2004/11/f Lot 1, prepared for the European Commission Internal Market and Services Directorate-

General, 

Retail Banking Research Ltd London, September 2005. 
871 Report 2: Study of the impact of Regulation 2560/2001 on bank charges for national payments final report 

project n° markt/2004/11/f Lot 2, prepared for the European Commission Internal Market and Services 

Directorate-General, Retail Banking Research Ltd London, September 2005. 
872 Report 2, pp. i-ii 
873 See p ii, on credit transfers 
874 There is talk of ‘limited evidence’ or ‘no evidence’ related to the general study findings on p. i and payment 

card purchases on p. ii. 
875 Report 2, p. ii. 
876 Report 1, pp. i-vi. 
877 Report 1, pp. 105-107 
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During the draft version and the final version of these two reports the Commission prepared a 

consultation report for consumer feedback on the effects of the regulation.878 The results were 

displayed in the Commission’s SWD “on the impact of Regulation (EC) No 2560/2001 on bank 

charges for national payments”.879 This report is the long-awaited review as demanded in art. 8 

of the regulation. According to the Commission, the delay is due to being unable to do a 

substantive analysis in 2004 already (only a year after the rules for credit cards would be active) 

and thus more time was needed.880 Furthermore the Commission needs more time for 

consultation feedback and the parallel procedure of a new directive on Payment Services 

(PSD)881 would influence the effects of the Regulation 2001/2560 and thus the effects of said 

regulation could be extensively altered when the PSD comes into effect.882  

 

The report, although titled ‘for national payments’, which raises the idea that it only looks at 

the banking fees that nationals have to pay when conducting intra-state transactions, actually 

contains a large swath of information on cross-border fees, especially a thorough comparison 

of cross-border fees measured at certain time-intervals.883 Problematic is that although on p. 8 

there is a reference to data of surveys over the years, the link mentioned in the document is not 

the correct path to the data, nor are the surveys easily traceable with the use of internet. Even 

more problematic is that the Commission refers for their 2005 data, which shows a huge dive 

in costs for cross-border credit transfers, to the RBR reports but add that they have done some 

calculations on their own to arrive at these numbers. The link that refers to the studies is not 

working and it is not clear which data from the RBR reports is used. This makes it more difficult 

to control the effectiveness of the regulation in an objective manner. 

 

The part on national payments shows that there is only a small increase in costs incurred when 

making transfers that do not cross the borders, but these increases are mostly centered on the 

use of ATM’s not belonging to the debit card’s bank that the customer uses.884 Furthermore, the 

Commission concludes that the regulation has stimulated banks to innovate in the area of cross-

border payment transfer technology885, which as one of the objectives of the regulation.886 The 

report shows that the Commission will deliver a full review of the regulation in mid-2007. 

 

The Commission’s real review 

 

That review will not happen until February 2008 when the Commission publishes the report on 

the application of the regulation.887 The main conclusion is that the regulation achieved its 

objectives of reducing tariffs for cross-border payments of various degree as well as stimulating 

                                                 
878 http://ec.europa.eu/internal_market/payments/docs/reg-2001-2560/report_final-2005_10_19.pdf 
879 SEC(2006)1783, 18.12.2006 
880 Ibid., p. 5 
881 Directive 2007/64/EC 
882 SEC(2006)1783, p. 5. 
883 Ibid., p. 8-9. 
884 SEC(2006)1783, p. 15 
885 Ibid. 
886 COM(2001)0439, p. 2. 
887 SEC(2008)0141, 12.02.2008 
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the financial sector to invest in a “‘domestic payment area’ for non-cash euro payments”.888 

Four alteration have to be made to ensure more coherence with the PSD, increase protection to 

larger sums of money transferred and make the sharing of transferring costs more transparent 

between users.889 

 

Proposal and IA 

The proposal and the accompanying IA repeat the three main problems as stated in the review 

of the Commission, as the coherence between concepts used in this regulation and the PSD and 

the aligning of these definitions has become a minor issue.890 The IA studies the options for the 

three major issues of the regulation and the policy options analysis states that altering the 

regulations is the preferred way forward to circumvent the problems indicated.891 The proposal 

easily indicates where the legislative changes will be made and it appears they are relatively 

minor.892 The proposed review of the new regulation is stated to happen in 2015 according to 

the proposal, but in the final version of the regulation has been changed to the end of 2012.893 

The older regulation 2001/2560 is repealed and Regulation 2009/0924 is now the regulation for 

cross-border payments. 

Changes due to SEPA 

Due to the arrival of the SEPA a new Regulation 2012/0260894 is drafted in order to facilitate 

the switch from the national rules for credit cards and establishing technical requirements for 

credit cards and direct debit payments in the European states involved in the SEPA. This only 

amends Regulation 2009/0924 in a very small way.895 Another review clause is added for 

Regulation 2012/0260 only.896 This review was only published in November 2017 instead of 

the February 2017 date in the article 15 of R 2012/0260.897 

Review 2013 

In 2013 a report is published by the Commission on the application of both the PSD and 

Regulation 2009/0924.898 The cross-border payments regulation is only briefly discussed, 

because it appears to be functioning well since the changes made to conform the regulation to 

SParliamentA. This is distilled from the data available in the ‘economic study’ mentioned in 

                                                 
888 Ibid., p. 13. 
889 Ibid. 
890 SEC(2008)0640, 13.10.2008 (Proposal) & SEC(2008)2598, 13.10.2008 (IA) 
891 SEC(2008)2598, 13.10.2008, pp. 24-35. 
892 SEC(2008)0640, 13.10.2008, pp. 8-9 
893 Art. 15, OJ L 266/11 9.10.2009 
894 OJ L 94/22 30.3.2012 
895 Art. 18, OJ L 94/22 30.3.2012 
896 Art. 15, OJ L 94/22 30.3.2012.  
897 COM(2017)0683 
898 COM(2013) 549 final 
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the report.899 Although this study is mainly focused on the PSD, it also entails the cross-border 

payment regulation. 

In the ‘data’ section of the report there are some interesting discussions on the availability of 

data, as well as on timeframes allotted to doing research. Issues indicated where the problems 

of quantifying data, measuring qualitative impacts, and the issue of when to do these kind of 

reviews.900 In the eyes of the writers the review clauses in both he PSD and cross-border 

payments regulation should not contain fixed data for when a report should be ready, but contain 

time periods that need to be researched.901 

Revision 2018 

In 2018 a proposal is launched to amend Regulation 2009/0924 to remove the last barriers for 

transferring euros from one country to the next as well as conversion rates, regardless of the 

currency in those countries.902 The reason behind this is that, according to the proposal, for 

example it could cost up to 24 euros to send 500 euro from Bulgaria to Finland while a transfer 

from France to Finland costs nothing.903 Furthermore, the proposal wants to increase 

transparency obligations when converting currency.904 Although there is no dedicated 

standalone evaluation available, the impact assessment has an ‘evaluation’ in Annex 6.905 This 

Annex however features the results from the evaluation conducted in 2013. According to the 

impact assessment, the results from the 2013 evaluation still stand so there was no need to do 

another evaluation. The impact assessment updated some parts of the evaluation with a small 

note on data obtained from the Deloitte study.906 This evaluation therefore forms a small update 

to the results of the 2013 evaluation in order to see if those results are still viable as a basis for 

the impact assessment and accompanying proposal. At the moment the proposal is winding its 

way through the legislative process. Currently there is a plenary report available for Parliament 

to vote on.907  

Conclusions 

Some observations from this case study: 

                                                 
899 Study on the impact of Directive 2007/64/EC on payment services in the internal market and on the 

application of Regulation (EC) no 924/2009 on cross-border payments in the community contract 

markt/2011/120/h3/st/op 

Final report Prepared by London Economics and iff in association with PaySys 
900 Report, pp. 12-14 
901 Ibid., p. 13 
902 They do have to be EU-countries, but not necessarily in the Eurozone. 
903 COM(2018)0163, p. 2 in which there is a reference to the study by Deloitte on cross-border transaction fees. 

Available at ec.europa.eu/info/files/180328-study-cross-border-transaction-fees-extension_en, accessed 28-11-

2018. 
904 COM(2018)0163, p. 3. 
905 SWD(2018)0084, p. 85.  
906 For example, on p. 86 of SWD(2018)0084 there are a couple of sentences in brackets as an addition to the 

2013 evaluation that the Deloitte study has confirmed some of the predictions and numbers in the evaluation. 
907 Plenary Report A8-0360/2018, 8.11.2018. 
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- In a communication, the Commission already states some ‘evaluative’ facts about the 

regulation even though they cannot substantiate it with evidence and the real evaluation 

will not be ready for a couple of years. 

- Demanding a review after a year of a regulation being into force is useless, as there are 

no results available after such a short time period. 

- Data used by the review is not available online through the link indicated in the review. 

- External researchers comment on the review/evaluation clauses that it should not 

contain deadlines for producing a report, but should contain the time periods that should 

be up for study instead.  

In terms of availability, compatibility and systematicality I notice the following: 

1) Availability 

This is not really an issue, because of the many years between substantive changes. 

Nevertheless, the Commission is also not able to deliver reports by the stated time in the 

legislation 

2) Compatibility 

Compatibility is not really an issue. Although this is a highly technical area where it is not easy 

to follow everything in-depth, it seems as if the reports correctly outline potention issues and 

solutions, which are then again assessed and put into effect if deemed necessary.  

3) Systematicality 

Systematicality is not an issue. The reports all have review clauses available and unless it 

constitutes very minor technical changes, an impact assessment is done to support revisions of 

legislation.908  

  

                                                 
908 Also in the proposal from 2018, there is an amendment to the current review clause to change it and order the 

Commission to deliver a report by the end of October 2022 on the application of the newly proposed regulation. 

See COM(2018)0163, p. 13-14. 
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E.7.1 Case 7: Consumer product safety Technical Overview 

Cycle Start Legislation Finish Dataset 

UID 

First n/a CD 1992/0059 (OJ L 228, 

11.8.1992, p. 24–32) 

Safety of services for 

consumers report909 

n/a 

Second n/a D 2001/0095 (OJ L 11, 

15.1.2002, p. 4–17) 

Implementation 

report910 

n/a 

Third SWD(2013)0033 In progress  52.2A.3 

 

E.7.2 Case 7: Consumer Product Safety Case study 

The EU has long had an interest in regulating the safety of products placed onto the Single 

Market.911 This case study focuses on the directives regulating the safety of products entering 

the markets. The starting point is the evaluation of the first major directive in this area and the 

build-up to the first revision of said directive.    

Report on the functioning of Directive 92/59/EEC 

On 29-3-2000 the Commission published its report on the application of D 1992/0059 on 

general product safety.912 Article 16 of that directive stated that “Four years from the date 

referred to in Article 17(1), on the basis of a Commission report on the experience acquired, 

together with appropriate proposals, the Council shall decide whether to adjust this Directive, 

in particular with a view to extending its scope as laid down in Article 1(1) and Article 2(a), 

and whether the provisions of Title V should be amended”.913 According to the date set for 

implementation in art. 17(1), the directive should be transposed in national law on 29-6-1994 

at the latest, which means the Commission should have presented this report along with 

proposal to adapt the legislation before 29-6-1998. Almost two years later, there is a report and 

a proposal for an amendment of the directive is published later that year.914  

The report is based on several types of evidence: a) an in-depth review and assessment by the 

Commission b) a survey on the use of the RAPEX-information system done by the Commission 

through interviews in MS c) an external study by the “Centre de Droit de la Consommation” of 

the Université Catholique of Louvain d) consultations with MS, consumer organisations, 

standardisation bodies, working federations and industry.915 This external study is not available 

online through the link in the IA, and it is also not available from the website of the institute. 

The document has been requested through the Commission’s Document Request service and 

received. The document is a massive 724 pages916, but the recommendations are summed up on 

pp. 723-724.  

                                                 
909 COM(2003)0313 
910 COM(2008)0905 
911 Starting roughly at OJ C 92, 25.4.1975, p. 2–16 
912 COM(2000)0140 final. 
913 Title V refers to art. 8-12. 
914 OJ C 337 E, 28.11.2000, p. 109-121. 
915 COM(2000)0140 final, p.4. RAPEX is the Rapid Exchange of Information System. 
916 This includes all the country-by-country reports as well. 
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There are no footnotes in the Commission-report, so it is unclear to the average researcher what 

information is used to substantiate which statements. This is already highlighted at the 

beginning as “The conclusions of this report are based on the information gathered from the 

different sources and the experience of the Commission services” which means that it is 

sometimes impossible to trace back the origin of the comments in the report.917 The clearest 

reference is to the study under c), because the Commission states ‘according to the study’ when 

referring to that work.  

Proposal for D 2001/0095 

The explanatory memorandum918 of the proposal for a revision of the directive sums up the 

issues with D 1992/0059: “While the overall approach of the Directive has turned out to be 

fundamentally sound and does not need substantial revision, its objectives have not been fully 

achieved because of some lack of clarity, weakness or lacunae in certain of its provisions.”919  

On p. 21 there is mention of consultation on the proposal by the Commission of many 

organisations, but it is unclear whether this refers to the actual legal proposal, or these are the 

organisations that are also consulted during the report (as mentioned on p. 4 of the report).  

Although on p. 24 it is stated that the amended parts of text in the legislation are underlined, it 

is not visible in the html-version of the proposal. On pp. 6-18 there are nine areas mentioned of 

the General Products Safety directive (GSPD) that will be amended in the overhaul. Main points 

are the horizontal working of the GSPD in relation to other directives, as well as the scope of 

certain provisions related to producer/distributer obligations, market standards and market 

surveillance (point 2.1-2.5), the information transfer between MS and the Commission as well 

as quick action in case of serious threat (2.6-2.7). Furthermore, the Committees that were 

installed by D 1992/0059 have to be reformed to help assist the Commission (2.8), as well as 

confidentiality of production processes have to be addressed (2.9).  

The main changes are in clarification of certain articles where more information was added in 

order to define and demarcate the legislative text more clearly. Furthermore new articles have 

been introduced relating to the cooperation between the GPSD and standardisation bodies, the 

plights of MS in relation to national authorities dealing with product safety and the introduction 

of a network for the aforementioned national authorities to easily share information.920 

A new evaluation article has been incorporated into the new directive, as art. 19(1) states that 

“every three years following the date referred to in Article 20(1), the Commission shall submit 

a report on the implementation of this Directive to the European Parliament and the Council”. 

This was opposed by the Parliament in their report, but the Commission dismissed this 

amendment due to “Experience has shown that it is unrealistic to require the submission of a 

                                                 
917 COM(2000)0140 final, p.4. 
918 Please note: only the html-version of this explanatory memorandum is available. When opening the available 

PDFs you only see the legislative text itself but not the accompanying explanatory memorandum. The text has 

been copied into a text-editor and then saved as PDF, so the page refers to the page number in the PDF. See eur-

lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52000PC0139, accessed 30-11-2018. 
919 COM(2000)0139, p. 6.  
920 Art. 4, 9 and 10, OJ C 337, 28.11.2000, pp. 113-116. 
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report on the application of the Directive every two years, in the light of the available 

resources”.921  

The amended proposal 

On 2-2-2001 the Commission released an amended proposal for the directive. This was based 

on the comments the Parliament made in their first reading report, delivered on 15-11-2000. It 

is unclear whether or not the EESC report of 20-12-2000 and their comments are incorporated 

as well. Although the explanatory memorandum of the new legislative proposal mentions the 

release of the EESC report, the memorandum states that the “Commission's changes are based 

on the European Parliament's amendments which the Commission has accepted - totally or 

partially - in plenary”.922 There are only small adjustments made in the text to clear up some 

aspects, but no major legal overhaul. This amended proposal was adopted in the Council (after 

quite some deliberation) and subsequently the directive published on 15-1-2002.923 In art. 19(2) 

there is an obligation for the Commission to report every three year (starting on 15-1-2004 when 

the Directive has to be implemented) on the implementation of the directive. This seems an 

overly long period between the activation of the directive (15-1-2002) and the final date of a 

report (15-1-2007), especially because it looks at implementation, and not at more ex-post 

evaluation criteria such as effectiveness and efficiency.924 The Commission is sometimes a bit 

lax with the requirements of evaluation clauses in directives and regulations, thus it could well 

be that it takes 6 or 7 years before an implementation report is published. That means that any 

adaptation of the legislation in order to circumvent problems of implementation will also take 

more time to be coursed through the legislative process.  

Revising the directive into a regulation 

On 14-1-2009 the implementation report is published.925 Although the report is two years too 

late, the Commission states that this report is drafted “pursuant to Article 19(2) of the Directive” 

without mentioning the deadline in that article for this report.926 In this report is included a 

stocktaking exercise of the legislation on product safety due to a number of recalls by the toy 

manufacturing industry.927 The stocktaking exercise showed that although the GSPD is robust 

there are some practical issues that could be improved upon such as the cooperation with 

national supervisors and the relationship with China. 

The report contains a number of conclusions on the state of the implementation and functioning 

of D 2001/0095, such as making sure that the transposition is harmonized in all the countries, 

traceability of products, intra-EU cooperation and standardization.928 Interestingly enough, the 

                                                 
921 COM(2001)0063, point 21. 
922 COM(2001)0063, OJ C 154E 29-5-2001, pp. 265-277. 
923 OJ L 011 15.01.2002, p. 0004-0017    
924 Usually with evaluations a decent time period between legislation becoming active and the time of evaluation 

is at least three years. However, because implementation explicitly looks at the way that the legislation is 

implemented in the Member States, it can focus more on transposition issues than the effects of legislation. The 

latter would only be noticeable after a sufficient time period.  
925 COM(2008)0905 
926 Ibid., p.  
927 Commission MEMO/07/492, 22-11-2007 
928 COM(2008)0905, pp. 13-14. 
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report drafted by Baker & McKenzie, published on 17-3-2006 is not mentioned at all even 

though it was finished in time.929 This report gives a clear overview of the issues related to the 

implementation and transposition of the directive.930  

The road towards revising 

After the implementation report there is a lengthy consultation round of stakeholders, asking 

questions related to the D 2001/0095 and improvements to be made.931 According to the 

meeting summaries of the GPSD Committee (the Committee where representatives of the MS 

discussed issues of product safety) the plan was to finish the consultations in 2010 and send the 

proposals for a revision to the Parliament and Council in 2011.932 This date was subsequently 

moved to ‘second half of 2011’933 to “a draft proposal presented to the Commission early 

2012”934 to “end of the year”935 to “13 February 2013”936. This delay was caused by several 

reasons: a) very broadly speaking, the financial crisis b) the idea to make a more general 

package where product safety and market surveillance would be conjoined, thereby 

harmonizing the market surveillance of product safety and distribution of goods and c) the move 

from a directive to a regulation.  

Finally, on 13-2-2013 the package for reform of the GSPD is presented. It contains a 

communication937, an IA938 and a proposal939. The proposal indicates that the main reasons for 

revision the GSPD are “legislative developments in recent years”, the alignment of old 

legislative with the new framework and the new Standardisation-directive.940 According to the 

proposal, a revision was already indicated in the policy document ‘Single Market Act’ but apart 

from two lines stating that boosting consumer confidence is important and therefore the GSPD 

has to be revised, there is not much information in that document.941  

Both the proposal and the IA state the numerous consultation rounds that the Commission has 

held for the revision.942 Only the IA also mentions external studies, easily collected in Annex 6 

of the IA.943 That summary does not contain links to the reports so it is unclear whether and 

                                                 
929 Available at ec.europa.eu/consumers/cons_safe/keydocs/gpsd_comp_inv_a_en.pdf, accessed 7-9-2016 
930 Ibid., p. 7-11 
931 Synthesis of consultation responses dated 17-11-2010, available at 

ec.europa.eu/consumers/consumers_safety/product_safety_legislation/general_product_safety_directive/docs/pu

blic_consultation_report_final_en.pdf, accessed 9-9-2016 
932 Meeting summary of 28-1-2010, p. 4 and 17-6-2010, p. 2, meeting documents available at 

ec.europa.eu/consumers/consumers_safety/cooperation_with_stakeholders/minutes_from_meetings/index_en.ht

m, accessed 9-9-2016 
933 9-2-2011 
934 26-5-2011 
935 9-2-2012 and 24-9-2012 
936 4-2-2013 
937 COM(2013)0074 
938 SWD(2013)0033. Be advised, the IA does not have any page numbers. References to pages are based on the 

Table of Contents and the counting of pages.   
939 COM(2013)0078 
940 Ibid., p. 2 
941 COM(2011)0206, p. 10 
942 Compare COM(2013)0078, p. 3 with SWD(2013)0033, pp. 4-6.  
943 SWD(2013)0033, pp. 89-92. The Annexes are without page numbers as well but do have a Table of Contents. 
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where all of them can be found. After entering every document into Google944, 13 of the 41 

reports couldn’t be found easily. The other 28 were the first hit in Google. This highlights the 

issues of depending on external parties to host documents that are used by the Commission to 

substantiate their own IAs, and becomes more troublesome over time as links might fail and 

companies do not host their reports any more.  

The IA sets out the major issues found in the consultations and external studies: the diffusion 

of the regulatory landscape concerning product safety due to many sectoral legislation and D 

2001/0095 interacting, as well as R 2008/0765 on market surveillance which was enacted in a 

hurry due to, what the IA calls, the ‘summer of recalls’.945 This is further split in the rest of the 

IA into two sections (although not visibly separated) where issues regarding D 2001/0095 are 

discussed apart from the issues relating to market surveillance, because the latter will result in 

a different regulation.946 The choice to transform the directive into a regulation is discussed on 

pp. 56-57 (oddly enough the only pages with page numbers) and the choice for a regulation is 

due to the transposition difficulties and differences experienced with the previous two 

directives.947 Further information is in Annex 15 although it more or less repeats the information 

in the main body of the IA. Implementation differences were one of the problems indicated in 

the IA948, as well as the proposal949 and the consultation950. 

EESC report 

The EESC report discusses the fact that the previous incarnations of the directives on consumer 

product safety had issues with diverging implementation of certain articles, thus leading to 

discrepancies between Member States951 Furthermore, it points out that some of the terms used 

by the Commission might lead to new ambiguity and should be clarified.952 

Parliament  

Parliament has a large number of amendments prepared in their adopted first-reading report.953 

Interesting to note is that Parliament wants to establish an evaluation-obligation for the 

Commission to draft a report every five year.954 It begs the question whether it would be 

necessary to evaluate this legislation every five years from adoption, or until that regulation and 

the evaluation article is amended. Evaluation clauses like this can turn into a box-ticking 

exercise if there is nothing interesting to evaluate anymore. After five years, it should be 

                                                 
944 Although not a very scientific method, it is surprisingly well-equipped to find materials related to the EU, and 

in this case reports mentioned in IAs. 
945 SWD(2013)0033, p. 8 
946 See COM(2013)0075 
947 Although not stated in these words. 
948 SWD(2013)0033, p. 14 
949 COM(2013)0074, p. 3-4 
950 Synthesis of consultation responses dated 17.11.2010, available at 

ec.europa.eu/consumers/consumers_safety/product_safety_legislation/general_product_safety_directive/docs/pu

blic_consultation_report_final_en.pdf, p. 2, accessed 9.9.2016. 
951 CES 1600/2013, INT/684, 22.5.2013, p. 2-3. 
952 Ibid., p. 5-6. 
953 P7_TA(2014)0383, 92 amendments in the text. 
954 Ibid., art. 21 on p. 70. 
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possible to assess the effectiveness of the regulation, and perhaps small changes are warranted. 

But it could be that a full evaluation might be not proportional compared to the findings one 

might get. Nevertheless, the Commission agrees partially with the amendment in the evaluation 

clause according to their response.955 

Commission 

The Commission in their response indicated that although they will accommodate a number of 

amendments of the parliament, not all of them will be implemented in the proposal and the 

Commission will not present a redrafted proposal.956 

Council 

Since 2014, this file has been holed up in the Council because of the mandatory labelling on the 

origin of the product (article 7).957 The Commission saw no problem with implementing 

Parliament’s proposal for an amendment but the Council does. In 2015 a study commissioned 

by the Commission researched the cost-benefits of implementing the origin labelling in a few 

specific areas to see if it is perhaps possible to introduce the principle in sectoral legislation.958 

The study concludes that it highly depends on the area for which the labelling is introduced, 

with an indication of success given by the length of the production chain (the shorter, the better 

labelling will work).959 With these results in hand, a number of Member States propose a 

compromise of the article, in which an implementation report has to be submitted after three 

years to see the effects of that labelling.960 Nevertheless, the Council position remains the same 

as other Member States are still against this amendment.961 And thus the proposal remains 

unfinished. 

Conclusion 

In this case study the development of the legislation on consumer product safety was studied. 

This legislative track consisted of a directive which was amended by a directive and then 

changed into a regulation. The reason to move from a directive to a regulation was to counter 

issues related to implementation and transposition, where Member States would incorrectly 

transpose certain articles of the directives. With a regulation, such transposition is not necessary 

and it would guarantee a uniform application. 

Some issues encountered during this case study: 

- The Commission did not publish the implementation report on time as stated in the 

evaluation clause in D 1992/0059. 

                                                 
955 SP(2014)471, 9.7.2014, p. 1 
956 Ibid., p. 1-4. 
957 europarl.europa.eu/legislative-train/theme-deeper-and-fairer-internal-market-with-a-strengthened-industrial-

base-products/file-consumer-product-safety 
958 VVN Europe Ltd. 2015, available at ec.europa.eu/info/sites/info/files/indication_origin_study_2015_en.pdf, 

accessed 30-11-2018 
959 VVN Europe Ltd. 2015, p. 105-106. 
960 Council 7738/16, 8-4-2016 
961 Outcome of the Competitiveness Council Meeting, 26/27-5-2016, 9357/16, p. 16. 



247 

 

- The main external evaluation where the Commission’s report is based on, is not 

available online. The link the Commission provides is not working. It had to be 

requested from the Commission. 

- Although the Commission used a number of external studies for their report, there are 

no footnotes indicating which information comes from which report. 

- The Commission publishes the implementation report for D 2001/0095 two years too 

late. 

- A major external study has possible not been used even though it was finished on time 

and specifically relates to the implementation of D 2001/0095. 

- Although it is very possible one of the reasons that a regulation was chosen instead of a 

directive, the Commission is not clear in stating that there were still inconsistencies in 

the transposition of the legislation in Member States. EESC and the Parliament do point 

out this issue in relation to the legal form of the legislation. 

In terms of availability, compatibility and systematicality I notice the following: 

1) Availability 

Although the reports are published too late time and again, this does not necessarily means that 

there is an issue with availability. The report from 2000 feeds into the proposal of 2000 and the 

report of 2009 is also used as input for the revision to a regulation. Nevertheless, this is an issue 

in principle as there are (legal) deadlines drafted and the Commission is not adhering to them.962 

2) Compatibility 

Compatibility is a bit of an issue in this case, which is also caused by sloppy referencing. This 

makes it more difficult to trace back the origin of certain statements. It seems furthermore that 

some sources of evidence are not used even though they are clearly available at the time of 

drafting a report.963  

3) Systematicality 

In terms of systematicality there is not so much wrong with this case study. There are 

reviews/evaluations available when the legislation is getting amended, and the procedure also 

contains impact assessments. Although there are some minor methodological issues there is 

nothing that stands in the way of systematicality in this case. 

  

                                                 
962 And the delivery of reports after the legal deadline is not something that only happens in this case study. But 

then again, what would happen if, for example, Parliament would go to the ECJ for this? It would probably not 

produce the report any faster if the ECJ agrees with the assertion that the Commission infringed on EU Law by 

not adhering to the deadline in a legislative act. 
963 Obvious example the McKenzie-report mentioned under footnote 895. 
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E.8.1 Case 8: Clinical trials Technical Overview 

Cycle Start Legislation Finish Dataset 

UID 

First n/a D 2001/0020 (OJ L 121, 

1.5.2001, p. 34–44) 

ICREL-report964 n/a 

Second SEC(2004)1144 R 2006/1901 (OJ L 378, 

27.12.2006, p. 1–19) 

 16.1 

Third SWD(2012)0200 R 2014/0536 (OJ L 158, 

27.5.2014, p. 1–76) 

 16.2 

 

E.8.2 Case 8: Clinical Trials case study 

Directive 2001/20/EC (Clinical Trials Directive) 

The case of clinical trials starts with a proposal by the Commission of the European 

Communities (hereafter: Commission).965 Goal of the proposal is to build a ‘supportive legal 

framework’ to strengthen the use of the guidelines on clinical trials (which are somewhat 

voluntary) and harmonize procedures across the Member States in order to prevent 

complications, especially during test runs across multiple centers in multiple Member States.966 

The arguments for harmonization are also stipulated in the proposed recitals and show that the 

main reason for this directive is to encompass all the available scientific consensus and 

agreements into one directive, also in order to improve other practices from previous directives 

on authorization for medicines (65/65/EEC) and creating dossiers for these trials 

(75/318/EEC).967 In the Annexes to the proposal there is some information on the 

cost/effectiveness analysis, although this does not go any further than stating that industry and 

organisations, including advisory commissions to the European Commission, active in the field 

of clinical trials indicate that the different procedures in Member States are time-consuming 

and should be standardized.968 There is a reference to ‘reports and correspondence’ that have 

pointed out problems within the EU with regards to clinical trials but these sources are not 

substantiated.969 Only a small paragraph is added on monitoring and evaluation which states 

that implementation will be checked as well as the rate of development of new medicines, where 

the second object could indicate that new medicines might need new clinical trials and thus 

could lead to an update of the directive.970 

Medicinal products for paediatric use  

Before the clinical trials directive is updated, the directive is altered, albeit in a very small way 

by the regulation on medicinal products for paediatric use. There is only a small article inserted 

                                                 
964 www.sfee.gr/wp-content/uploads/2015/04/Final_report_ICREL_0.pdf, accessed 28-5-2019 
965 COM(1997)0369. 
966 Ibid, p. 1-7. 
967 Ibid, p. 9-10. 
968 Ibid, p. 22. 
969 Ibid, p. 23.  
970 Ibid, p. 24. 
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that derogates from D 2001/0020 to make information from databases available in accordance 

with the paediatric regulation.971  

Evaluation of the clinical trials directive 

In the directive there is no article related to an evaluation obligation. Nevertheless, in the 

comprehensive ‘Impact on Clinical Research of European Legislation’ (ICREL) one can read 

“As stated in the Clinical Trial Directive, a review of its impact on clinical research in Europe 

was scheduled 5 years after its implementation along with exploration of potential revisions of 

the  legislation”.972 This is odd, because without the directive stating a review is needed five 

years after implementation, there would be no legal need for the ICREL-report. It could 

correspond to the information mentioned in the Commission’s Communication from 10-12-

2008 where the Commission states that “An assessment of the application of the Clinical Trials 

Directive with a view to making, if appropriate, legislative proposals - while taking into account 

the global dimension of clinical trials - should be presented by the Commission by 2010”.973 

But the EU grant for the ICREL research has been awarded in 2007 which would be too early 

for this communication. 

“The ICREL research was a longitudinal, retrospective, observational and comparative study to 

assess the impact of the Directive on the number, size and nature of clinical trials and on 

workload, resources required, costs and performance. Mean differences between 2003 (i.e. 

before the Clinical Trials Directive entered into force) and 2007 were assessed.”974 The research 

was constructed by doing a literature review, studying research reports, and large scale involved 

of stakeholders active in the clinical trials field in the form of interviews and surveys, as well 

as putting the draft report out for consultation. 

Next to the ICREL-report, there has been a consultation on changes needed to the CTD, based 

on the consultation document of the Commission.975 This report contains some more 

information and other sources apart from the ICREL-report. Responses added more input for a 

revision of the CTD.976 Then in 2011 a new consultation round is started, this time to assess the 

opinion of stakeholders on the appraisal of issues raised in the 2009 consultation.977 

Regulation 536/2014 (Clinical Trials Regulation) 

This leads up to the publication of the proposal for a revision of the CTD.978 The Commission’s 

Staff Working Document mentions the various sources used in the IA.979 Interestingly enough, 

the ICREL-report is not mentioned in the ‘procedural issues’ section of the IA but is used to 

support the ‘problem definition’ section to underline the issues facing the old directive.980 

                                                 
971 R 2006/1901, art. 53. 
972 ICREL report, p. 8 
973 COM(2008)666, p. 8 
974 SWD(2012) 200 final, p. 18, footnote 34. 
975 ENTR/F/2/SF D(2009) 32674 
976 SANCO/C/8/SF/dn D(2010) 380240 
977 SANCO/C/8/PB/SF D(2011) 143488, SANCO/D/3/PB/SF/ddg1.d.3(2011)816084 for the response 
978 COM(2012)0369 
979 SWD(2012) 200, p. 7-9. 
980 Ibid., pp. 17-27 
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According to the evidence, the CTD is one of the most heavily critiqued legislation of the EU 

because of the “too cumbersome and bureaucratic regulatory framework” which results in a 

decrease in number of trials, increased costs and delays.981 This is causes by the lack of 

communication when conducting trials in several Member states and the fact that in every 

country a different a national authority will give a different assessment and decision.982 With 

the newly chosen policy option of one single, central submission but joint assessment of 

Member States, combined with the idea to transform the directive into a regulation, counters 

two of the big problems as mentioned in the consultation rounds: the divergence between the 

criteria Member States use to assess a submission and the fact that the directive leaves too much 

room for Member States to come up with their own rules and procedures for accepting a clinical 

trial.983 This will be done through establishing an EU online portal hosted by the European 

Medical Agency.984 The reason for choosing a regulation instead of directive is the fact that 

transposition of the directive created too much legal uncertainty and had to be addressed.985 

Conclusion 

Some remarks on this legislative track: 

- Even though there is no legal obligation in the Clinical Trials Directive, the report still 

refers to the directive as containing a clause 

- A large report on the directive is not mentioned in the procedural issues section of the 

IA, but is used further on to substantiate the problems in the ‘problem definition’ section.  

In terms of availability, compatibility and systematicality I notice the following: 

1) Availability: 

In terms of availability there is no issue in this case study. Even without a review/evaluation 

article in the legislation there is a report drafted that serves that function and establishes a source 

of information and evidence for the subsequent legislative cycle.  

2) Compatibility: 

There seems to be a bit of an issue of compatibility, as a major report that is almost presented 

as the de facto evaluation of the Clinical Trials directive is not mentioned as a source for the 

subsequent proposal and impact assessment, but is used in terms of providing input for the 

problem definition section. This seems to be a bit odd as one would presume that if a report is 

used to substantiate the problem definition section, it would show up as source of evidence in 

the procedural issues section. 

3) Systematicality: 

                                                 
981 Ibid., pp. 17-18. 
982 Ibid., pp. 21-23. 
983 SWD(2012)0200, pp. 32-35. 
984 Regulation (EU) no 536/2014 of the European Parliament and of the Council of 16 April 2014 on clinical 

trials on medicinal products for human use, and repealing Directive 2001/20/EC, art. 80 
985 COM(2012) 369 final, p. 11 
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The clinical trials case is an example where the idea of a legislative cycle where the ex-ante and 

ex-post phase feedback into each other works out relatively well. This is also due to the rather 

short life cycle of this specific legislative case.  
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Annex F: Interview methodology 

F.1 Methodology of the selection of DGs 

This methodology for selection the DGs is the same as in Chapter 5. There are 31 Commission 

DGs according to the Commission’s website.986 In order to see if some DGs were more involved 

with impact assessments and evaluations, I looked at my dataset from Chapter 4. As I have also 

included the DG responsible for the impact assessment or evaluation, I have made an overview 

of the DGs being responsible for them both.987 The results are in the following table: 

DG 
IA+EV DG IA+EV 

COMM 1 FISMA 27 

DEVCO 1 MARE 33 

FPI 1 TREN 35 

RELEX 2 HOME 37 

REGIO 2 ENER 38 

ECFIN 3 AGRI  40 

EAC 4 GROW 41 

COMP 5 EMPL 44 

ESTAT 6 TAXUD 46 

OLAF 6 SANTE 65 

INFSO 7 ENTR 66 

RTD 8 JUST 67 

CLIMA 10 ENV 72 

TRADE 10 MOVE 99 

CNECT  23 MARKT 113 

Table 1: overview of DGs and the number of impact assessments and evaluations they have 

done, from smallest to largest. 

Some departments on this list only have produced no or a small amount of evaluations or IAs 

so they can be removed from the list. The idea is that the more impact assessments and 

evaluations a DG has done, the bigger the chance there will be people working there with 

experience in linking the two instruments. I therefore leave out the entire left half of the Table, 

from DG COMM to DG CNECT. There are some DGs in this list that are not existent anymore 

(INFSO, TREN, ENTR, MARKT). I therefore have somewhat arbitrarily divided the numbers 

of those DGs over the DGs that they have become in the following way: 

DG IA+EV TO IA+EV 

INFSO 7 CNECT 7 

TREN 35 MOVE 18 

  ENER 17 

ENTR 66 GROW 66 

                                                 
986 https://ec.europa.eu/info/departments_en and then filter under ‘department type’ on ‘Directorate-General’ 
987 This includes Service Departments (FPI, OLAF) as well as older DGs that have changed (RELEX, INFSO, 

TREN, ENTR, MARKT) as both entities have been responsible for impact assessments and/or evaluations.  

https://ec.europa.eu/info/departments_en
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MARKT 113 FISMA 63 

  GROW 50 

Table 2: Dividing the numbers from older DGs. The old DG RELEX (External Relations) is not 

included as that DG has been merged into the European External Action Service (EEAS) 

department.  

I specifically said ‘arbitrarily’ because now the cases are somewhat evenly split over two DGs. 

It is of course possible to try and trace back all these individual files, and see whether they are 

now registered under MOVE/ENER or FISMA/GROW. You could also look at the topic the 

act is trying to legislation to give an indication of what DG it now belongs to (for example, 

financial services would clearly fall in the scope of FISMA while business-like legislation 

would go under GROW). However, that is not always an exact science, as for example for 

TREN it seems that in some cases it is still registered under the old DG Transport and Energy.988 

In terms of the precise divide and the amount of impact assessments and evaluations it would 

not substantially change the ranking in Table 3. The only way it could have mattered for 

selecting DGs is when ENER had received only 1 or 2 of the TREN dossiers, which would 

make them have 39 or 40 and be lower than or tied with AGRI. 

This transform the right half of table one into the following row: 

DG IA+EV DG IA+EV 

MARE 33 SANTE 65 

HOME 37 JUST 67 

AGRI  40 ENV 72 

EMPL 44 FISMA 90 

TAXUD 46 MOVE 117 

ENER 55 GROW 157 

Table 3: Updated figures after spreading the numbers from older DGs  

I made the choice to select the nine largest DGs for interviews. The number of nine DGs is 

because the 10th “DG” that I would like to talk to is the Secretariat-General (SG) as SG is the 

organisation that coordinates the Better Regulation policy to begin with. Most of the DGs 

selected have a unit involved with Better Regulation.989 

                                                 
988 Furthermore, this changing of DGs is also an indication of a larger issue that the EU and the tracking of 

legislation has. And I am not the only one who has this issue, in the Court of Auditors report of 2018 there are 

cases mistakenly attributed to GROW while it are cases that FISMA is responsible for. See (European Court of 

Auditors, 2018), p. 2-3 of Annex II, Directive 2014/0023, Directive 2014/0024, Directive 2014/0025, Directive 

2014/0055 and Directive 2016/0943 are all FISMA-directives according to EPLO. On EUR-LEX however the 

old denotation of DG MARKT is still used, so it does not provide any further clarity. This is probably the case 

because the legislative process started when DG FISMA and DG GROW were still DG MARKT, so EUR-LEX 

follows that denotation and that is probably where the researchers looked. This is also one of the reasons that I 

have looked up information in both systems to ensure I am not missing something. The fact that there was a case 

of mistaken identity in the Court of Auditors report is information I received through one of my interviews.  
989 Sometimes together with economic analysis, sometimes without. For example, in DG GROW the BR-unit is 

part of the Unit 1. Economic Analysis unit. See for the hierarchy of all the DGs 

http://europa.eu/whoiswho/public/index.cfm?fuseaction=idea.hierarchy&nodeid=10, accessed 25-9-2018. 

http://europa.eu/whoiswho/public/index.cfm?fuseaction=idea.hierarchy&nodeid=10
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F.2 Formulating questions 

In order to standardize the interviews to a certain level, I devised a question list with the 

questions that I would like to ask. There were of course a number of introductory questions 

about the role and position of the interviewed, as well as some evaluative/ending questions 

about any further issues and the question who the interviewed would recommend I should talk 

to about these kind of subjects. The main questions were ranked under five broad themes: the 

legislative cycle in daily practice, methodology of linking ex-ante and ex-post phase, learning 

through linking, issues with linking and legal implications of linking. The question whether the 

interviewed recognized my three minimum requirements of availability, compatibility and 

systematicality was not a specific (sub-)question in my interview guide but I did pose the 

question to each participant.990 The question list is available in Annex G. After the first five 

interviews I updated the list based on the results of the interviews.991 This second list is also 

available in Annex G.    

F.3 Information letter, informed consent and data management 

In order to comply with both the General Data Protection Regulation and the Netherlands Code 

of Conduct for Scientific Integrity, I devised an information letter for all the participants. This 

included an informed consent form which allowed participants to sign if they agreed to sit down 

for an interview in order to note that they understood what they were doing, were doing so 

voluntarily, and acknowledged that their recorded data would be stored. In the information letter 

there was also information on how the data from their interviews (and indeed my whole 

dissertation) would be handled, where it would be stored, and who would have access to the 

personal information of the participants.992 When talking about the results of the interviews, I 

told (possible) participants that I would not write down specifics, in the sense that my 

dissertation would say “Officer X of DG Y said ‘Z’” but instead it would generalize information 

over all the interviews. If I would quote something specific, it would be something that would 

not involve detailed case examples in order to prevent people from tracing back information to 

a certain DG, and thus very easily to a certain person. The information letter and informed 

consent form are available in Annex H. 

F.4 Methodology of approaching candidates 

With the DGs and the SG selected, it was time to approach people for interview possibilities. 

During a previous conversation in Brussels with a policy officer of the SG’s IA unit I received 

three specific names of people involved in impact assessments/evaluations and have contacted 

them directly by mail. I also send a number of emails to the heads of units responsible for the 

Better Regulation unit in several DGs. Furthermore, I send emails to some general evaluation 

                                                 
990 I would introduce the question by saying that I derived from the academic literature in the fields of evidence-

based policy-making, evaluation use and policy learning three ‘minimum requirements’ for a good legislative 

cycle, being availability, compatibility and systematicality. After explaining a bit what those terms mean in 

general, I would ask the participant if they recognised those, whether or not they thought they were still an issue 

or were already solved with (for example) the 2015 BRG.   
991 More on that in paragraph 6.3 
992 Personal information being the name of the participant and their occupation. The only people with access 

would be me and my two supervisors, and if necessary the academic committee who would need to grade my 

work. 
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email addresses of DGs with the question to relay my email to the right person.993 I also asked 

people both after establishing mail contact as well as at the end of the interviews if they could 

recommend anyone else I should talk to. Using this snowball-method also helped to obtain 

additional people to interview. One policy officer from the SG’s Evaluation unit has been very 

helpful in recommending possible interview candidates from DGs that I could not easily contact 

or have not had received a reply from. I approached all candidates with roughly the same 

standard email, outlining that I am a PhD candidate doing research on the legislative cycle and 

especially the link between the ex-ante and ex-post phase. I sent along the information letter 

and asked if they would like to participate in an interview that would last roughly an hour. If 

they agreed, I would contact them to specify the time and place. 

F.5 Process of interviewing 

I travelled to Brussels in July and September 2018 to do the interviews.994 After meeting the 

participant and have some general small talk I would first ask them to sign the informed consent 

sheet to make sure that that was taken care of. At the start of the recording, I usually began with 

explaining a bit more about my own research and the reason why I ended up in Brussels 

interviewing them, to give them a bit more of an idea about the kind of information I was 

looking for. This got the interview of to a start with people talking about their view on what I 

was looking for. In July I interviewed five people. Due to the holiday months, further interviews 

were postponed until September. I have been able to do six more interviews since then. This 

means that I have spoken with two people from the SG, one from the impact assessment unit 

and one from the evaluation unit, as well as nine people from eight DGs.995 All of the interviews 

were conducted in English, apart from one interview which was conducted in Dutch.996 

In terms of the qualitative nature of the interviews, the conducted interviews are in between 

being unstructured and semi-structured interviews (Bryman, 2016, pp. 201, 468). Within the 

information letter that I send to the participants I included five themes that I wanted to discuss 

in order to let them prepare a bit and get a general idea of the direction of the interview. During 

the interviews I used a list of questions as described in Annex G but deviated from that list in 

terms of not asking everything and changing the sequence of questions depending on how the 

conversation was going.  

One major deviation from the established question list already occurred during the first 

interview. As you can see in Annex G, a large number of my questions are based on the 

assumption that there are either separate units for evaluation and impact assessment, or that at 

least the people involved in the legislative process are separated in terms of doing evaluations 

or impact assessments. There were two reasons for this line of thought. First, when looking at 

                                                 
993 For example by mailing the email addresses on this website: ec.europa.eu/info/law/law-making-

process/evaluating-and-improving-existing-laws/evaluating-laws/planned-evaluations_en, accessed 25-9-2018. 
994 I did two phone interviews in September. 
995 I have been unable to get a hold of a person from one DG to talk to, even with help from the SG’s policy 

officer. Furthermore, from one DG I have talked to two evaluation officers. 
996 As my interviewee was also a Dutch-speaking person it seemed logical to do this interview in Dutch. 

Speaking in your native language certainly makes it more of a conversation and easier to freely talk about the 

subject. Doing this interview in English because my dissertation is in English felt a bit odd, although it posed an 

additional issue of how to handle the transcript and subsequent coding. More on that in the following section.  

https://ec.europa.eu/info/law/law-making-process/evaluating-and-improving-existing-laws/evaluating-laws/planned-evaluations_en
https://ec.europa.eu/info/law/law-making-process/evaluating-and-improving-existing-laws/evaluating-laws/planned-evaluations_en
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the EU Whoiswho, some people would have ‘evaluation officer’ to their name, other would 

have ‘impact assessment officer’, or some would just be ‘policy officer’.997 It was not ultimately 

clear most of the time if people were experts on one of the instruments, let alone both. Second, 

when doing a preliminary interview in Brussels in the spring of 2017, one policy officer from 

the SG explained to me that the evaluation and impact assessments unit (at least) in the SG were 

a bit separated and didn’t really communicate. This also fed into the idea that there were two 

separate units or people involved that I would need to talk to in order to see if that could hinder 

the linking of information. Turned out that all the people I spoke to were involved both in 

evaluations as well as impact assessments and that there were no separate units998 or separate 

officers, therefore there being no reason to ask for the link between the units/persons anymore. 

Some of the questions the participants already started to answer as not every topic was strictly 

delineated. Some of the questions that were not in the question list appeared in the interviews 

because of remarks made by the participants. For example, interviewee 2 talked about mapping 

the legislative acquis of the DG and the amount of effort that took.999 This was a question I then 

continued to pose to subsequent participants to see if they had the same kind of issues (of 

needing to map out the acquis of the DG). The same goes for reporting & monitoring Fitness 

Checks that interviewee 1 talked about, which I then used in subsequent interviews, especially 

at DGs which did not conduct such a Fitness Check to ask if such an exercise would be 

useful.1000 

F.6 Process of transcribing and coding 

Of all the interviews, I have been able to record six. The other five interviews were ‘recorded’ 

in the sense that I have been taking notes on a laptop. I have transcribed the recorded interviews 

verbatim. Both the transcripts and my notes were sent to the interviewee to see, (if necessary) 

correct and agree with what has been written being a reflection of the interview. All 

interviewees have made (substantial) comments on my written texts of the interviews and I have 

incorporated those before starting the coding process. One interviewee declined to sign the 

                                                 
997 The only clear example of where the two sides are connected is in the unit of DG TAXUD 

(http://europa.eu/whoiswho/public/index.cfm?fuseaction=idea.hierarchy&nodeID=3437819&lang=en) where 

everyone is a Policy Officer Impact Assessment and Evaluation. 
998 At least not in the DGs where I conducted the interviews. 
999 Mapping the acquis in the sense of “What are all the regulations and directives and lower legislation that fall 

under the domain of our DG and we are thus responsible for”. In a sense, this is mainly used to get an overview 

of what legislation can and should be evaluated. 
1000 See SWD(2017)0230 Fitness Check of Reporting and Monitoring of EU Environment Policy; 

SWD(2016)0397 Fitness Check of Reporting, Planning and Monitoring Obligations in the EU Energy acquis; 

https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-5063271_en on a Fitness Check of 

supervisory reporting requirements and https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2018-

744988_en on a Fitness Check of public reporting by companies. As discussed before, Fitness Checks are a type 

of evaluation where instead of one or two legislative acts, several of them are addressed, usually legislation 

covering a specific sector, in order to get a better grip on the way these legislative acts interact with each other 

and reality. The Reporting and Monitoring fitness checks were designed to have a look at the way in which 

various legislation creates obligations for actors such as member states to report data. As there are many 

reporting and monitoring clauses in many pieces of legislation, and there were a lot of infringement procedures 

started by the Commission vis-à-vis Member States because they did not adhere to those reporting obligations, a 

fitness check was launched. For example, the Fitness Check in the Environment area was designed to examine all 

the various obligations and see if they could be altered, reduced or simplified. In the end, the Commission 

drafted new legislation to create more alignment the environmental legislation based on the recommendations of 

the Fitness Check. See COM(2018)0381. 

http://europa.eu/whoiswho/public/index.cfm?fuseaction=idea.hierarchy&nodeID=3437819&lang=en
https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-5063271_en
https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2018-744988_en
https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2018-744988_en
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informed consent sheet and considered it a conversation, not an interview.1001 The interview 

that I conducted in Dutch has been transcribed in Dutch and also coded in Dutch. The choice 

for this is twofold. First of all, only I and my supervisors are reading my codebook, as it also 

contains abbreviations of the names of the people interviewed. As we three can read Dutch, one 

coding in Dutch should not pose a problem. Second, although the transcript is Dutch, it still 

contains many of the English terminology used in the world of Better Regulation (impact 

assessments, evaluations, etc.) so even if a non-Dutch reader would look upon it, it would 

become clear why certain information/sentences were coded as dealing with a certain aspect.  

The coding of the interviews was following the processes as outlined in books on grounded 

theory and qualitative data analysis (Bryman, 2016, pp. 573-593; Charmaz, 2006, pp. 42-71). 

Before starting on the coding process, I made a rough draft of coding categories based on the 

questions that I had lined up. At that point in time I created nine distinct categories with three 

sub-categories each. During the coding of the interviews, I added five more categories, and also 

divided up some more sub-categories. For example: I noticed that I envisioned people talking 

about the availability of evaluations or impact assessments (two different sub-categories) and 

they did. But there were parts of the interview where people talked about the availability of data 

in a more general way, not really related to one of the two instruments. Therefore, I created a 

new category that I needed to code for separately. So that became an extra sub-category in the 

category ‘availability’. The end result features some fourteen categories with three to five 

subcategories. See Annex I for an overview of the categories that have been created as well 

with an example of how the sheet will look like with interviewees on the rows and categories 

in the columns   

                                                 
1001 Although I am not allowed to use the information from the conversation, we’ve had a long talk on many 

aspects of Better Regulation and the specifics of methodology for impact assessment and evaluation. In terms of 

learning more about the daily work it was a valuable conversation as it gave a lot more background information 

on the precise working and issues that impact assessment/evaluation officers face in their daily work.  
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Annex G: Interview Questions 

 

G.1 Version 1 

The experiences of Commission employees with linking ex-post and ex-ante 

instruments/information 

[Establish beforehand if they are ok with recording the interview (if doing F2F/Skype/Phone)] 

Introduction 

Thank you very much for being willing to do an interview with me. The interview will last 

roughly one hour.  

The interview will be a semi-structured interview. It means the order of the questions is not 

determined, but they will be asked depending on the flow of the conversation. There are a 

number of topics that I would like to discuss. 

I would like to start with a number of basic questions about your name, your unit and your role. 

1. Name 

2. Unit 

3. Role in Unit 

4. How long have you been working in this position? 

If you are ready, I would like to talk about the practical side of the legislative cycle and the 

linking of ex-post and ex-ante.  

 

1)      Legislative cycle in daily practice 

a.       What are the most important changes in daily practice since the advent 

of the new BRA? 

b.      What has changed the most for your daily work? 

 

Subquestions: 

Has thinking or working in a cyclical motion with regards to legislation improved since the new 

Guidelines? 

i. In terms of procedure 

ii. In terms of content 

iii. In terms of cooperation between units/DGs 

iv. Any other possibilities 

2)      Methodology of linking ex-ante and ex-post phase 
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a.       What do you consider the methodology of linking the ex-ante and ex-post 

phase? 

b.      How do you go about this linking in daily practice? 

Subquestions: 

v. How does the idea of a legislative cycle helps with linking the ex-ante and ex-post phase? 

vi. Do you active pursue evaluative information or does it come to you? 

vii. Do you inform relevant units about an IA or EV that is just finished? 

viii. What does an IA/EV unit do to establish a link between ex-post and ex-ante? 

ix. How does the linking of ex-post and ex-ante phase work in practice? 

x. How is determined what sources should be examined? 

xi. Does an unit look back to only the latest predecessing EV/IA or further back in time? 

xii. Is it easier to link legislation that is being repealed than amending legislation? 

xiii. Is there any feedback on EVs from the side of IAs? For example about measurements 

or recommendations?  

xiv. Do you think it is useful to give EV units more feedback on predictions tested during 

the IA phase? 

xv. Do you think that looking back at the predictions in IAs with the hindsight of EVs is a 

valuable exercise? Why/Why not? 

xvi. Are there any other feedback mechanisms that could be interesting to you? 

 

3)      Learning through linking 

a.       Do you think that the revision of the BRA since 2015 contributes to 

learning (instrumental/conceptual)? 

b.      Do you think that linking the ex-ante and ex-post phase contributes to 

learning? 

Subquestions: 

xvii. What does an IA/EV unit do to learn from this connection between ex-post and ex-

ante/the idea of a legislative cycle? 

xviii. The RSB in its 2017 report states that they see occurances of learning from isolated 

cases spreading out throughout a whole departement. Is that also the case for your 

department? Is there are a structural effort to learn? Do you share your learnings with other 

units? 

xix. Is accuracy (the measure of which predictions turn out to be true) important for the 

legislative cycle? If so, how do you try to increase the accuracy of IA predictions and EV 

examinations?  

xx. Do you feel that is it more important to correctly predict intended (positive) effects or 

correctly avoid making erronous decisions when trying to do an IA 

 

 

4)      Issues with linking 
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a.       Are there any issues that you encounter in your daily work that hinder 

the aforementioned linking? 

b. Do you encounter any methodological issues when linking ex-post and ex-

ante? 

 

Subquestions: 

xxi.     Is there a specific methodology (i.e. a standardised/uniform way of ensuring 

information from one phase is used in the next phase) for linking ex-post and ex-ante? 

xxii. Is it a problem for the transfer of information that a legislative cycle is not always a neat 

1-on-1 change? 

xxiii. Is there an internal centralised database that you can look up information that relates to 

evaluation and impact assessments? 

xxiv.     In the academic literature, the timing of EVs that need to feedback into IAs is 

mentioned as a major issue for a continuous elgislative cycle. Do you agree? 

xxv. Does the ‘evaluate first’ principle helps with countering this issue? 

xxvi. Do you feel that there is a mismatch between the EV criteria (Ef,Ef,Co,Re,Add) and the 

IA criteria (Ec,Env,Soc,FR, SME)? 

xxvii. Are bulk-evaluations (evaluations which examine 10+ legal acts) easily useable or does 

this many acts prevent from precisely pinpointing certain issues? 

xxviii. Do you have any IT-related or technical issues when trying to link information? 

xxix.     Do you ever run into the issue that links to certain EU documents do not work? 

xxx. Do you ever encounter the problem that reports drafted and hosted by external parties 

(for example evaluators) are not available online? Or do you always have those backed up 

internally? 

xxxi. Do you ever run into the issue that something is not available digitally? 

 

 

5)      Legal implications of linking 

a.       Do you ever encounter any legal implications in your daily work on 

IAs/EVs? 

b.      Do you think that there are any legal implications for trying to more 

closely link the ex-ante and ex-post phase? 

Subquestions: 

xxxii. What do you think about the lack of a final IA being produced after the deliberation by 

Parliament and Council? Do you consider it a problem? 

xxxiii. Do you see any issue with the procedural-based review the Court of Justice has 

been doing more and more lately? 

Evaluation and ending 

7) Who would you recommend that I should talk to regarding the issues that we have discussed? 
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8) I don’t have any questions left. Do you have any remarks? 

Thank you very much for this interview! 
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G.2 Version 2 

The experiences of Commission employees with linking ex-post and ex-ante 

instruments/information 

[Establish beforehand if they are ok with recording the interview (if doing F2F/Skype/Phone)] 

Introduction 

Thank you very much for being willing to do an interview with me. The interview will last 

roughly one hour.  

The interview will be a semi-structured interview. It means the order of the questions is not 

determined, but they will be asked depending on the flow of the conversation. There are a 

number of topics that I would like to discuss. 

I would like to start with a number of basic questions about your name, your unit and your role. 

Name 

Unit 

Role in Unit 

How long have you been working in this position? 

If you are ready, I would like to talk about the practical side of the legislative cycle and the 

linking of ex-post and ex-ante.  

 

1. Better Regulation 

 What are the differences since 2015 for your work 

 Have the Guidelines and Toolbox improved the work in any way? 

 

2. Better Regulation unit 

 How is the BR unit set up in your DG? 

 How is the work divided (everyone their own policy area? Two people to every 

legislative track?) 

 

3. Linking ex-ante and ex-post 

 How does this occur in daily practice? 

 How is the cooperation with policy units? 

 

4. The literature on legislative policy and adjacent areas suggests three minimum 

requirements for a good legislative cycle: availability of evidence (EVs/IAs), 

compatibility between instruments and the systematicness with which these evaluative 

processes are conducted 

 Do you encounter any of these three issues in your daily work? 

 Are there any other issues you encounter? 
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5. An important aspect of improving the functioning of the legislative policy is the idea of 

policy/organizational learning 

 In what way or what processes does your unit has to stimulate learning? 

 How does your unit ensures that your institutional memory stays intact (for example 

with personnel rotating after a number of years 

 

6. With regards to evaluation 

 Do you feel there is a drive to catch-up with evaluating since the Better Regulation 

agenda in 2015? 

 Do review clauses in legislation help with evaluating more (even though the clause itself 

might not always say ‘legislation’) 

 

7. With regards to impact assessment 

 When involved with the work on an impact assessment, do you go back to previous 

assessments and see how accurate the predictions of the impacts have been and what 

could be improved? 

 Do you only look at the latest evaluation on the subject or older ones as well? 

 Are evaluations that evaluate a lot of legislation (not Fitness Checks, but evaluations 

like the ‘Evaluation of the Internal Market Legislation for Industrial Products’ form 

2014 which evaluated 24 pieces of legislation) useful when drafting an impact 

assessment? 

 

8. Cooperation with other entities 

 Is it a problem for the idea of closing the cycle that legislation changes in the legislative 

process which might cause a mismatch between the original IA and the eventual EV? 

 Is it easy for DG Just to receive data input for monitoring, reporting and evaluation 

exercises from Member States or other entities? 

 

9. Data and IT issues 

 Do you encounter any data-related issues in your work? 

 Do you encounter any IT-related issues in your work? 

 

10. Legal implications of linking 

 In some cases before the CJEU (notably Vodafone (C-58/08) and Spain v. Council (C-

310/04)) it seems that the impact assessment is becoming more important, especially in 

the relation to the principles of proportionality and subsidiarity? Have you encountered 

the use of DG JUST IAs in court cases already and how do you expect this to develop? 

 

Evaluation and ending 

11) Who would you recommend that I should talk to regarding the issues that we have 

discussed? 
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12) I don’t have any questions left. Do you have any remarks? 

Thank you very much for this interview! 
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Annex H: Information letter and informed consent form 

 

Information letter for participants 

Research project: Methodology of linking ex-ante and ex-post instruments in the EU’s 

          legislative cycle. 

 

Dear Mr./Ms., 

 

I would kindly like to ask you to participate in a research project that focuses on the 

methodology of linking ex-ante and ex-post instruments in the EU’s legislative cycle. This letter 

is meant to inform you about the project and especially the interviews that will be conducted to 

answer some of the research questions. 

 

1. The research 

My PhD dissertation examines the connection between impact assessments (ex-ante) and 

legislative evaluations (ex-post). The reason for conducting this research is that, although there 

is an abundant literature on both these instruments separately, few scholars have studied the 

relationship between ex ante and ex post evaluation of EU legislation from both a theoretical 

(e.g. does the link facilitate policy learning) and more practical perspective (e.g. how accurate 

are predictions in impact assessments and does linking up the predictions with the ex-post 

results help in any way?). Because of the increased emphasis on this link and the idea of closing 

the cycle in the latest policy documents of the Commission, the research is aimed at getting a 

better understanding of the methodology used for of the linking of ex ante and ex post 

evaluations. Getting insights from practitioners, both those involved with impact assessments 

and/or ex-post evaluations, would be a valuable addition to my research. This is why this letter 

asks for your permission to be interviewed.  

 

2. Conducting the research 

The involvement of experts like yourself is crucial. Consequently, I would like to set up a 

meeting for doing a face-to-face interview that would roughly take one hour.1002 If you agree to 

it, I will record the interview so that I can transcribe the conversation and use it as qualitative 

input in my PhD research. The results of the interviews will be presented without revealing the 

names of the participants (see hereafter).     

 

 

3. What is expected of you? 

In the interview I would like to cover a number of questions related to practical considerations 

regarding the EU’s legislative cycle and the linking of the ex-ante and ex-post instruments. To 

provide you an idea, I have formulated five themes that I would like to discuss: 

1) Legislative cycle and linking in daily practice 

                                                 
1002 If face-to-face interviews would be out of the question, I would consider doing a video-conference call 

(Skype or similar software) or answering questions by email, but the interview remains the strong preference for 

this research. 
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2) Methodology of linking ex-ante and ex-post phase 

3) Learning through linking 

4) Possible problems with linking 

5) Legal implications of linking 

 

In the Appendix, I have attached an informed consent document, which I will bring to the 

meeting for the interview. It is also possible to fill out the form and to send it back to 

t.j.a.vangolen@uvt.nl. 

4. What happens to your data? 

Personal data 

I will be collecting some personal data (name, email, position within the Commission) that will 

only be used for my own personal administration and to communicate with you with regards to 

the results of transcribing the interviews. In the text of my dissertation, I will refer to 

information from the interviews with ‘Interview Commission employee A/B/etc’ in order to 

ensure that no statements can be traced back to anyone.1003. I will not distribute any personal 

data to any other parties other than my two supervisors and, upon request and only if necessary, 

other academics who need to assess the quality of my dissertation. No one is or will be informed 

of your participation in the research. 

Data from the interviews 

I will transcribe the interviews and make both the audio and the transcription available to you 

in order to determine whether or not the transcript is accurate. The recordings, transcripts as 

well as all the other data are stored on SurfDrive, the secure cloud service for the Dutch 

education and research community.1004 In accordance with Code of Conduct of Scientific 

Research I will need to store the data from the interviews (not being personal data) for a period 

of 10 years.1005 

If you decide, for whatever reason, to withdraw your participation in the research I will delete 

all your data and will notify you of the deletion.  

 

5. Extra information  

If you have any further questions regarding the research you can contact either myself, or you 

can contact my supervisors: Prof. R.A.J. (Rob) van Gestel 

(r.a.j.vangestel@tilburguniversity.edu) or Prof. G. (Gijs) van Dijck 

(gijs.vandijck@maastrichtuniversity.nl).  

                                                 
1003 This also means I will not mention possible working places as in specific DGs. I will discuss sampling 

certain DGs when I describe the methodology but as I aim for interviews with 20+ people it should remain 

anonymous enough. 
1004 For more information on Surfdrive, see www.surfdrive.nl/en/about-surfdrive 
1005 For more information, see 

www.vsnu.nl/files/documenten/Domeinen/Onderzoek/The_Netherlands_Code%20of_Conduct_for_Academic_P

ractice_2004_(version2014).pdf. This is the Code of Conduct drafted by the Association of Universities in The 

Netherlands. 

mailto:t.j.a.vangolen@uvt.nl
mailto:r.a.j.vangestel@tilburguniversity.edu
mailto:gijs.vandijck@maastrichtuniversity.nl
https://www.surfdrive.nl/en/about-surfdrive
https://www.vsnu.nl/files/documenten/Domeinen/Onderzoek/The_Netherlands_Code%20of_Conduct_for_Academic_Practice_2004_(version2014).pdf
https://www.vsnu.nl/files/documenten/Domeinen/Onderzoek/The_Netherlands_Code%20of_Conduct_for_Academic_Practice_2004_(version2014).pdf
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Appendix: Informed Consent 

 

Research project:  The methodology of linking ex-ante and ex-post instruments in the EU’s                                  

legislative cycle 

Responsible researcher: mr. T.J.A. van Golen MA 

 

To be filled in by participant 

 

I declare that I have been informed in a clear manner about the nature, method, purpose and 

risks and burden of the research. I know that the data and results of the research will only be 

made known anonymously and confidentially to third parties. My questions have been answered 

satisfactorily. 

 

I understand that audio material or editing thereof will only be used for analysis and/or scientific 

presentations. I authorize the storage of the research material for a period of 10 years. 

 

I voluntarily agree to participate in this study. I hereby reserve the right to terminate my 

participation in this research at any time without giving any reason. 

 

 

 

Participant:………………………………………………………………………………………

………………………………………… 

 

 

 

Date:………………………......  

 

 

Signature:…………………………………………………………………………… 
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Annex I: Coding of interviews 

 

Coding schedule for Commission 

Interviews 

 

Code Criteria 

1. Better Regulation  

1.A The legislative cycle Talking about the (legislative) cycle 

1.B Evaluation in BR Talking about evaluation in BR 

1.C Burden of BR Talking about the costs of BR (money, time, 

resources) 

1.D History of BR Talking about the history of BR 

1.E BR Guidelines and BR Toolbox Talking about the guidance in the form of the 

Guidelines and Toolbox 

1.F Exceptions to the BR rules Talking about exceptions to the rules (a bit 

related to 9.C) 

  

2. Organisation of BR unit  

2.A A BR-unit? Is there a  BR-unit and how is it embedded 

and filled up? 

2.C Goal of the BR-unit What is the goal of the BR-unit? Do EV/IA 

themselves? Support policy units? Etc. 

2.D Programming of Work Talking about the programming of the work 

2.E Cooperation with other units/DGs Talking about cooperation with other 

units/DGs on BR-related things 

2.F RSB Talking about the Regulatory Scrutiny Board 

  

3. Link between IA and EV  

3.A Personnel-wise Talking about ensuring a link between 

EV+IA by personnel 

3.B Evaluate First Principle Talking about Evaluate First Principle 
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3.C Back-to-Back EV-IA Talking about Back-to-Back evaluations-

impact assessment 

3.D IA dependent on EV + vice versa General talk about how the two instruments 

are important for the use of the other. 

3.E Process comparison Talking about comparing the processes of the 

two. 

  

4. Evaluations (EVs)  

4.A Defintions and types Talking about what an EV is 

4.B Points of examination Talking about what an EV examines 

4.C Review clauses in legislation Talking about review clauses in legislation 

4.D Procedures Talking about procedural aspects 

4.E Work on EVs Talking about working on EV (more general 

than 4.B) 

4.F EVs vs Fitness Checks Talking about evaluations and fitness checks 

  

5. Impact Assessments (IAs)  

5.A Definitions Talking about what an IA is 

5.B Points of examination Talking about what an IA examines 

5.C Evidence-base of IAs Talking about the evidence needed to 

underpin the IA 

5.D Procedures Talking about procedural aspects 

5.E Work on IAs Talking about working on IA (more general 

than 5.B) 

  

6. (Policy) learning  

6.A Learning by doing Talking about learning from doing EVs/IAs 



270 

 

6.B Institutional memory Talking about the way in which the BR unit 

safeguards institutional memory of best 

practices 

6.C Training as learning about BR Talking about trainings for employees in BR 

practices 

6.E Learning by Sharing Talking about sharing your findings/best 

practices with other units/DGs/institutions 

  

7. Availability  

7.A Availability of EV Talk about an EV being available as input for 

an IA 

7.B Availability of IA Talk about IA being available for an EV to 

look back to 

7.C Bulk Evaluations Talking about large evaluations (not being 

FCs) 

7.D Availability of data Talk about data availability.  

  

8. Compatibility  

8.A Compatibility between EV and IA 

criteria 

Talk about compatibility between the criteria 

used in BR instruments 

8.B Compatibility between EV and IA 

documents 

Talk about compatibility between the BR 

instruments themselves 

8.C Compatibility in terms of cycle Talk about the compatibility in terms of 

processes in the cycle 

  

9. Systematicality  

9.A Systematic according to interviewed What the interviewees see as 

systematicality/systematicness 

9.B Issues that hinder systematicality due 

to legislative process/legislators 

Talking about the legislative 

process/legislators as a hindrance to 

systematicality 
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9.C Political reality as issue for 

systematicality 

Talking about political reality as a hindrance 

9.D Personnel Personnel-issues that might hamper 

systematicality 

  

10. BR vs Policy units  

10.A Working together Talking about how the BR and policy units 

cooperate 

10.B The will to do EV/IA Talking about the (un)willingness of policy 

units to be engaged with the BR instruments 

10.C Timing issues Taking about issues related to timing (which 

do not fall under other criteria) 

  

11. Information  

11.A Cooperation with other EU-entities 

for information 

Talk about gathering information from other 

EU-sources (agencies etc.) 

11.B Cooperation with external parties for 

information 

Talk about gathering information from 

external parties like contractors 

11.D Stakeholder consultation Talking about stakeholder consultation 

  

12. Legal implications  

12.A Subsidiarity and proportionality Talking about subsidiarity and 

proportionality aspects 

12.B Process-oriented review Talking about process-oriented review and 

the influence IAs or other BR documents can 

have 

12.C Impartiality Impartiality in its broadest form. 

  

13. Legislation  
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13.A Mapping the acquis Talking about finding a way to systematically 

know, as a DG, which legislation is yours to 

‘control’. 

13.B Changing legislation  

13.C Monitoring & Reporting Fitness 

Check 

Talking about (doing) a monitoring & 

reporting fitness check 

  

14. Other  

14.A Examples Examples of cases that the interviewees talk 

about without it falling in one of the other 

categories 

14.B EPRS initial appraisals Talk about the EPRS initial appraisals that 

they make of the Commission’s impact 

assessments. 

14.C Stocktaking exercise Talk about the stocktaking exercise of the 

Commission currently taking place. 

14.D Other things Leftover category for unplaceable stuff. 

14.F IT-related issues IT-questions about finding documents and 

such. 
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Annex J: Issues  

J.1 Overview of all issues with their two dimensions and origin 

Issue Dimension 1 

(A/C/S) 

Dimension 2 

(Ma/Mi) 

Origin 

(1,2,4,5,6) 

#1: Review of effectiveness of 

interventions dependent on MS 

Availability 

Compatibility 

Major 1 , 2 

#2: IA not executed before new legislation 

is adopted 

Availability 

Systematicality 

Major 2 

#3: IA is not substantial and omits criteria Compatibility Minor 1 , 2 

#4: Ex-post evaluation researches new 

objectives of legislation that are not 

specified in the legislation 

Compatibility, 

Systematicality 

Minor 1 , 2 

#5: Data is not available for before/after 

comparison 

Availability, 

Systematicality 

Major 1 , 2 

#6: Timing issues for information Availaibility, 

Systematicality 

Major 1 , 2 , 4 , 5 , 6 

#7: Ex-ante assessment called quantitative 

but does not employ said methods 

Quality Minor 2 

#8: Effects not substantiated Quality Minor 2 , 5 

#9: Indicators used in previous report not 

used anymore 

Systematicality Minor 2 

#10: No dedicated ex-post evaluation Availability Major 2 , 4 , 5 

#11: Multiplicity of actors conducting 

evaluations 

Compatibility Minor 2 

#12 No shared criteria and methods for ex-

post 

Compatibility, 

Systematicality 

Major 2 

#13 Mismatch between ex-ante and ex-

post in scope, indicators and objectives. 

Compatibility Major 1 , 2 , 5 

#14 Not all IAs are English Research Minor 4 

#15 Not all legislation evaluated Systematicality Major 1 , 4 , 5 

#16 Not all IAs clear on evaluation use Quality Minor 4 , 5 

#17 Type of evidence unclear Quality Minor 4 , 5 

#18 Not all background reports available Availability Major 4 , 5 

#19 Dead links  Availability Minor 4 , 5 

#20 Inconsistencies within databases  Research Minor 4 , 5 

#21 Inconsistencies between databases Research Major 4 

#22 EV database not complete Systematicality Major 1 , 2 , 4 

#23 Not all evaluations time-stamped Quality Minor 4 , 5 

#24 Not a clear-cut legislative cycle Systematicality Major 4 , 5 

#25 Bulk evaluation Compatibility Minor 4 , 5 

#26 No clear methodology to measure 

outcomes 

Compatibility Major 5 
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#27 Evaluation too soon Quality Minor 5 

#28 Evaluation/Review clauses not 

adhered to 

Availability Minor 5 

#29 Burdensome procedures Systematicality, 

Quality 

Major 6 

#30 Consultation Fatigue Quality Major 6 

#31 Back-to-back procedures Systematicality, 

Quality 

Minor 6 

#32 Learning Opportunities Systematicality Minor 6 

 

J.2 Issues in the literature (Chapter 2) 

A number of issues as identified in the literature have been already discussed in chapter 1 and 

2 albeit in a more descriptive way. In this chapter I will try to place them along the 

aforementioned criteria.  

Number: 1  

Issue: Review of effectiveness of interventions is dependent on member states. 

Source: (Bozzini & Hunt, 2015, p. 59; Luchetta, 2012, p. 574)  

Categories: Availability, Compatibility 

Major/Minor: Major 

If Member States are responsible for handling the measurement on legislation outcomes, it 

can make a difference on the quality of evaluations whether or not Member States all 

measure the same operations, criteria and objectives and report in a uniform manner.  

 

This issue relates to an issue that was also often addressed in the interviews: the lack of data 

received from member states. Here it goes more into the more methodological aspects of 

delivering data but it can nevertheless be a major hindrance to the quality of evaluations of 

every Member State has a different format for submitting data. 

 

 

Number: 2 

Issue 2: Impact assessment not executed before new legislation adopted  

Source: (Bozzini & Hunt, 2015, p. 60; Impact Assessment Institute, 2017, pp. 34-35)  

 

Categories:  Availability, Systematicality 
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Major/Minor: Major 

Although it is certainly true that not every legislation needs an impact assessment, it 

certainly hampers the legislative cycle as the impact assessment is the default instrument to 

show how the information from an evaluation will be taken into account to draft better 

legislation.1006  

 

Number: 3 

Issue: Impact assessment is not substantial and omits certain criteria  

Source: (Bozzini & Hunt, 2015, p. 61; Luchetta, 2012, p. 574) 

Categories: Compatibility 

Internal/external: Minor 

This issue relates to the quality of the IAs. It really depends on what is and what is not 

included in order to assess the gravity of the problem. However, if the IA for example omits 

certain criteria that are/will be used to assess the outcomes ex-post, it poses a problem for 

the continuance of evaluative information in the legislative cycle. This will lead to 

compatibility issues. 

 

Number 4 

Issue: ex-post evaluation researches new objectives of legislation that are not specified in 

the legislation  

Source: (Bozzini & Hunt, 2015, p. 61) 

Categories: Compatibility, Systematicality 

Major/Minor: Minor 

The differentiation between objectives that are stipulated in the ex-ante impact assessment 

and ex-post evaluation could happen because of various reasons. However, if the ex-post 

evaluation suddenly tries to measure objectives that were never described as being the 

objectives of the legislation according to the impact assessment, it begs the question how 

well the two instruments connect in respect to the legislation under scrutiny. It could even 

become a major issue because a hindsight exercise to examine the assumptions from the 

impact assessment based on the results of the ex-post evaluation becomes more difficult as 

the two objectives of the scrutiny are not (all) connected. 

 

                                                 
1006 Although the explanatory memorandum usually contains a part on ex-post evaluation results, this does not 

always tie in to the larger policy perspective as discussed in the Impact Assessment.  
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Number 5 

Issue: Data is not available to do a before/after comparison 

Source: (Bozzini & Hunt, 2015, p. 62; Luchetta, 2012, p. 573) 

Categories: Availability, Systematicality 

Major/Minor: Major 

Verily a major issue, if data is lacking to make a comparison between the before and after 

situation, this does not help the legislative cycle. While in first instance this is an availability 

issue, it also has consequences for the systematicness with which one wants to analyse the 

before and after situation, therefore this is also classified in the systematicality category. 

 

Number 6 

Issue: Information not available due to timing  

Source: (Bozzini & Hunt, 2015, pp. 62,66; Mergaert & Minto, 2015, pp. 49,52; Smismans, 

2015, p. 25; van Golen & van Voorst, 2016, p. 402) 

Categories: Availability, Systematicality 

Major/Minor: Major 

This is one of the major issues that hinders the closing of the cycle: the lack of information 

that should feedback into a new cycle due to the timing of the legislative process. This can 

be information about the implementation of legislation, application or a full-blown 

evaluation. Furthermore, the timing issue will eventually hinder the continuous learning 

experience from subsequent legislative cycles and therefore is also a systematicality issue.   

 

Number 7 

Issue: Ex-ante assessment states to use certain method but does not employ it  

Source: (Bozzini & Hunt, 2015, p. 63) 

Categories: Quality 

Major/Minor: Minor 

The issue here is related to the quality of impact assessments and the tools used for 

measurement of certain effects. This relates more to the quality of said instrument than any 

of the three minimum requirements. Furthermore, without any more information, it is not 

really clear if this is a major issue that might hinder the legislative cycle. 
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Number 8 

Issue: Effects not substantiated  

Source: (Bozzini & Hunt, 2015, p. 63) 

Categories: Quality 

Major/Minor: Minor 

This relates to the examination of various options in the impact assessment where negative 

effects are not in any way substantiated. This is also more of a quality issue with the impact 

assessment itself, although in the long run this could also make it more difficult for the 

systematic examination of effects if the impact assessment does not provide an idea what 

the effects would be (or maybe even establish a kind of baseline).  

 

Number 9  

Issue: Indicator used in previous report not used anymore  

Source: (Bozzini & Hunt, 2015, p. 64; Mergaert & Minto, 2015, p. 49)  

Categories: Systematicality 

Major/Minor: Minor 

Although there can be good reasons for why an indicator that has been used is suddenly not 

used anymore, it does not help for the systematicness of the cycle if indicators are used but 

not measured again in the next installment of a report.  

 

Number 10 

Issue: No dedicated ex-post evaluation available  

Source: (Bozzini & Hunt, 2015, p. 64) 

Categories: Availability 

Major/Minor: Major 

Similar to #6 although this issue is more focused at the content of the information, rather 

than the timeliness of it. With the advent of the better Regulation Agenda in 2015 this can 

be considered a major issue as a lack of ex-post evaluation would violate the Evaluate First-

principle. 

 

Number 11 
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Issue: multiplicity of actors conducting appraisals (both ex-ante/ex-post)  

Source: (Bozzini & Hunt, 2015, p. 66) 

Categories: Compatibility 

Major/Minor: Minor 

One could question whether this is a minor issue or a major issue. It will probably depend 

on the execution of the appraisals. If two different actors have two different ways of 

conducting appraisals, it will probably hinder the systematicness in the cycle, as results 

become more difficult to compare. Therefore it could hinder the compatibility.  

 

Number 12: 

Issue: No shared idea of criteria and methods and thus achievements between ex-post 

evaluations  

Source: (Bozzini & Hunt, 2015, p. 66; Mergaert & Minto, 2015, p. 49; Smismans, 2015, p. 

5) 

Categories: Compatibility, Systematicality 

Major/Minor: Major 

This is in a way a result of #12, because two different actors could also have two different 

criteria and methods. Which would lead to compatibility and systematicality issues.  

 

Number 13 

Issue: A mismatch between ex-ante and ex-post evaluations in scope, indicators and 

objectives  

Source: (Luchetta, 2012, p. 575; Mergaert & Minto, 2015, p. 55; Smismans, 2015, pp. 18,25) 

Categories: Compatibility 

Major/Minor: Major 

This is somewhat similar to #13 although that issue is related to subsequent ex-post 

evaluation while this issues specifically looks at the link between the ex-post and ex-ante 

phase. Although this issue is something that is somewhat addressed by the Better Regulation 

Agenda where both ex-post and ex-ante instruments try to assess at least the five criteria of 

effectiveness, efficiency, coherence, relevance and EU added value, it remains the question 

if this is done in an optimal sense.  
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J.3 Issues when constructing the dataset (Chapter 4)      

In chapter four the dataset was made by using freely available data of the European Commission 

to examine how many legislative tracks one could make by linking impact assessments, 

legislation and legislative evaluations together. During the creation of this dataset, there were 

many issues encountered. These ranged from broken links to wrong information to problems of 

determining if an evaluation covered specific legislation. All the issues will be discussed below. 

Where possible I will include examples. As these are issues that occurred during the research 

period, they are likewise issues more oriented at doing research on the legislative cycle than 

issues of a legislative cycle. Nevertheless, some of these issues could impact the functioning of 

the legislative cycle itself.   

Number 14 

Issue: Not all IAs are in English 

Categories: Research 

Major/Minor: Minor 

Not all IAs are available in English. Although English has become almost the only language 

that is used in relation to the Better Regulation agenda, incidentally some IAs are in French. 

This used to be more commonplace during the start of IAs as preparatory legislative 

instrument, but even more recently some IAs appeared that are French only. Although this 

is a minor issue, for a researcher not schooled in French it could pose a problem, especially 

when a more qualitative assessment has to be made regarding the information in the IA.1007   

Example: There are 27 French impact assessments available, where the main part of those 

27 is from the early years of the IA system when presumably more Commission services 

were still working in French. It was more commonplace to find IAs in French during the 

first few years of their availability (9 in 2005, 6 in 2006). In recent years, there are only two 

examples: SWD(2013)0470 and SWD(2015)0279. 

 

Number 15 

Issue: Not all legislation has been evaluated 

Categories: Systematicality 

Major/Minor: Major 

Not all legislation has been evaluated (Mastenbroek et al., 2014, p. 223). This complicates 

the easy accessibility of materials to link the ex-post and ex-ante phases. The question can 

remain whether or not this is a problem in itself, and whether or not all legislation should be 

evaluated before changing the legislation. But as the Commission has made the ‘Evaluate 

                                                 
1007 It is still possible to extract simple information from the IA like publication date and responsible department 

etc. because that information will be the same regardless of language.  



280 

 

First’ principle an important cornerstone of the Better Regulation agenda, it could be 

concluded that the lack of a complete evaluation of all major EU legislation is a problem if 

the legislative cycle should be evidence-based (European Commission, 2017b). This is a 

major issue because without evaluation the legislative cycle that the Commission envisions 

cannot be completed. Of course there are other sources of information that can be used as 

input into the IA-drafting phase, but it is not the evaluation that Commission is singling out 

in their policy documents that provides this information. This is also visible in the dataset, 

as 257 of the 625 legislative tracks have not been evaluated (41.1%). 

 

Number 16 

Issue: Not all impact assessments are clear on evaluation use.    

Categories: Quality 

Major/Minor: Minor 

Most of the IAs used to start with the section ‘procedural issues’ which would detail if any 

ex-post evaluations have been used as a source. However, not all IAs put evaluations in that 

section. Sometimes an evaluation is mentioned during the section on problem definition as 

a background source of information (van Golen & van Voorst, 2016, p. 11). By not stating 

clearly if an evaluation is used or not, it means researchers have to search the whole 

document to look for an evaluation instead of just reading the ‘procedural issues’ section. 

This is only a minor issue, because searching individual IAs for use of evaluation is not such 

a big problem. It becomes a bigger issue though to systematically catalog the use of 

evaluations in IAs because of the sheer amount of pages, as well as the problems of issue 

#4. See for this issue also (van Golen & van Voorst, 2016, p. 7).   

    

Number 17 

Issue: Type of evidence unclear 

Categories: Quality 

Major/Minor: Minor 

It is not always clear when research underpinning an IA is ex-post evaluative information, 

or a different source. The Commission uses a variety of resources for constructing an IA, 

including all kind of reports from external parties. These reports used to go by different 

names (study, review, report, evaluation) but do not necessarily denote an ex-post 

evaluation. So that means that those background studies might have to be checked as well 

to see if it is actually an ex-post evaluation of the legislation, or something else not related 

to the legislation. Sometimes the study is more of an ex ante report for the Commission 

instead of an evaluation. This makes it more difficult to trace information from the IA to the 
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source of the information which in turn makes it more difficult for the Commission to 

provide the clarity on where their information comes from, and especially the quality of said 

information. The Commission has set certain standards for ex-post evaluations, but it is not 

always clear if the other sources used in IAs meet those standards.  

  

Number 18 

Issue: Not all background reports are available 

Categories: Availability 

Major/Minor: Major 

Especially with older IAs, some reports are not retraceable anymore, either online or through 

requests. Although using Google to recover some documents is possible, not everything is 

online, especially documents from 2000 and earlier. In one case, research that underpins 

important policy documents cannot be found, either at the two institutions (external) 

responsible for drafting the research, nor with the Commission which has received the 

research and has based legislation on that research.1008 This is a major issue, as it makes 

research on older cases impossible due to the lack of the original sources used to legitimize 

the policy options and choices. The Commission should be able to guarantee the availability 

of this information.  

Examples: 

- In SEC(2004)0931 the Annexes 2-4 refer to a ‘separate document’, but that 

document is not available online. Course of action was to mail the DG responsible 

to request the document. The response from the DG was that these documents are 

easily available online, but they referred to the website of the University of 

Pittsburgh’s Archive of European Integration. This is an external (i.c. non-EU) party 

that keeps track of legislation and has the annexes for the Commission document. In 

terms of transparency and openness, the EU should work to make sure they 

themselves have the documents hosted on their own (EUR-LEX-) servers and not at 

an outside source.  

- In COM(1997)0559 the Commission mentions a report that is used as the basis for 

a policy experiment. This report ("Potential impact on employment creation of fiscal 

instruments (namely of a reduced VAT rate for selected sectors)" by Cambridge 

Econometrics Ltd. and the Institute of Employment Research; University of 

Warwick- September 1996) is not available anymore, neither online nor at 

Cambridge Econometrics Ltd., Institute of Employment Research and the 

Commission. 

                                                 
1008 Only possibility not ruled out yet is the European Commission’s archive in Florence but as there are only 

documents of 30+ years old, it’s no use for research conducted in the ’90 at this time. 
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- In SEC(2011)1452 in the IA there is a reference made to Annexes where the 

summaries of evaluations are supposed to be reported. Unfortunately the Annexes 

are not attached to the document and not retrievable via EUR-LEX. Documents have 

been requested from the Commission.  

- [ reference will be added after publication] (refers to IA report) SWD(2013)0206 

 

Number 19: 

Issue: Broken URLs 

Categories: Availability 

Major/Minor: Minor 

In the old IAs there are links that lead to an older version of the EU’s websites and thus have 

become inaccessible for researchers, unless they can be found by other means. The 

Commission should be especially wary of the problem of ‘link rot’ (internet pages becoming 

unavailable and thus hyperlinks not working anymore), especially when the hyperlinks refer 

to EU-pages (as is the case in older IAs). Also in EUR-LEX some links are not working. 

Either this is a temporary flux or, more problematic, documents are missing from EUR-LEX 

that are available online on other parts of the EU’s web-presence.  

Example: 

- SEC(2006)1224 is the last IA in which there is a reference to the old EU-website 

(ending on europa.eu.int) visible. These links are not working anymore because the 

top-level domain of the EU now ends on .eu instead of eu.int. All the links in the 

previous IAs (181 in total) are thus unavailable anymore through direct means.1009 

- In SEC(2006)1291 there is a link to all the reports used to substantiate the Impact 

Assessment, but this link does not lead to these reports.  

- In some impact assesssments there is the text “Hyperlink to be added…” in the 

footnote. See for example SWD(2015)0262. 

- SWD(2015)0110: ‘Regulatory Fitness and Performance Programme (REFIT): State 

of Play and Outlook’ is available on the Better Regulation website but not through 

EUR-LEX when searching on the document number. Even more problematic is that 

EUR-LEX does link to it in the section ‘linked documents’ attached to 

COM(2015)0215, but that link is obviously not working. 

- SEC(2004)0931 is an impact assessment belonging to proposal COM(2004)0490. 

Although the document is registered in Eur-LEX, it is not available. When 

contacting DG AGRI, I received a reply stating that this document and its annexes 

are available on the Archive of European Integration website of the University of 

Pittsburgh.1010 

                                                 
1009 Checking whether the underlying reports and information is still available is quite time-consuming and thus 

not done at the moment.  
1010 aei.pitt.edu/view/eusubjects/H003006.html#group_2004, accessed 17-12-2018 

http://aei.pitt.edu/view/eusubjects/H003006.html#group_2004
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- SWD(2016)0377 [Impact of the Capital Requirements Regulation (CRR) on the 

access to finance for business and long-term investments insert a link to a website 

where the study will be published]. 

 

Number 20 

Issue: Inconsistencies within a database 

Categories: Research 

Major/Minor: Minor 

During the search of legislation in EUR-LEX, there were some minor consistencies. When 

trying to see which act is repealing/amending or being repealed/amended by which act the 

information needs to be correct. In case of EUR-LEX, when looking at the section ‘Linked 

Documents’ with every act there is a header ‘amendment to’ and ‘amended by’. Information 

might be missing from either of those columns. 

 

 

Number 21 

Issue: Inconsistencies between databases 

Categories: Research 

Major/Minor: Major 

During the search for legislation being repealed or not I found some inconsistency between 

EUR-LEX and EPLO. Even though EUR-LEX has a somewhat more official status than 

EPLO (although not an official website, it does contain both the Official Journal publications 

as well as the whole of the acquis and functions as the go-to repository for all things legal 

EU-wise), it is nonetheless troublesome that there are inconsistencies between the two 

databases.    

Example: 

- In the case of dossier COD 2005/0237A and 2005/0237B (a recast of ship directives 

(A) which also adds a new regulation (B)) EPLO suggests that in procedure 

2005/0237A three directives were repealed. EUR-LEX and EPLO both state that D 

1994/0057 is repealed, but EUR-LEX states that D 2002/0084 is only partially 

repealed (EPLO just states ‘repealed) and EUR-LEX does not mention D 2001/0105 

as repealed at all. 

- In the case of R 2010/0994 the repealed act D 2004/0067 is mentioned in the name 

of the regulation and it appears on EPLO as repealed but is not in the ‘linked 

documents’ section on EUR-LEX. 
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Number 22 

Issue: Not all evaluations in the database 

Categories: Systematicality 

Major/Minor: Minor 

The Commission has made an evaluation database a part of the Better Regulation 

website.1011 Problematic however, is that research has shown that not all evaluations are in 

the database on the Better Regulation website (Mastenbroek et al., 2014, p. 221; Smismans, 

2015, p. 13). This means that in order to get a comprehensive overview of evaluation a 

researcher has to combine several sources in order to achieve overview. Furthermore, the 

database for evaluations has been scrapped in a recent revision of the webpages on Better 

Regulation. And the evaluations examined by the RSB have only been sporadically posted 

on their website.1012  

Example: 

- Some evaluations from the dataset are not in the Commission’s database: Evaluation 

on Regulation 261/2004 (39), Evaluation of directive 2000/14/EC on outdoor 

machinery noise (48). 

 

Number 23 

Issue: Not all evaluations are time-stamped in a dd-mm-yyyy format 

Categories: Quality 

Major/Minor: Minor 

Not all evaluations are time-stamped in a dd-mm-yyyy format. Some evaluations just use 

mm-yyyy as an indication, some only yyyy. This makes it more difficult to know when an 

evaluation is published and thus, with the idea of timeliness in mind, difficult to know if a 

link can be established between the evaluation and the IA. IAs are all time-stamped 

according to the dd-mm-yyyy format, and it would be wise to use this format with 

evaluations as well. The Commission’s evaluation database also only shows in what year an 

evaluation is published, whereas the Commission’s website on IAs shows the precise date.  

                                                 
1011 ec.europa.eu/smart-regulation/evaluation/search/search.do 
1012 ec.europa.eu/info/regulatory-scrutiny-board-opinions-evaluations-and-fitness-checks_en, accessed-17-12-

2018. Interestingly enough, the 2nd round of uploads occurred on the same day as my interview with an RSB-

member. 
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Example: 

- Evaluation of the application of the Lifts Directive (95/16/EC) (03) does it correctly, 

as the date shows 21 June 2004. 

- Evaluation of the Data Protection Directive 95/46/EC (106) shows that the 

evaluations is adopted in May 2005. 

- Evaluation of the Operational Implementation of the Outside Workers Directive (26) 

shows only 2010. 

- Directive 2001/86/EC supplementing the European Company with regard to the 

involvement of employees. Synthesis report (22) has no date at all. 

 

Number 24 

Issue: The legislative cycle is not a clear one-on-one cycle 

Categories: Systematicality 

Major/Minor: Major 

The legislative cycle in EU legislation is not a transparent and neat circle where one act is 

amended/repealed by a new act with precisely the same topic or goal. As the dataset shows, 

many acts are repealed or amended by an act, and that act itself can be amended many times 

over. This makes it more difficult to trace acts throughout the legislative process and 

especially when multiple legislative cycles are completed. Therefore linking the precise IA 

and evaluation to a specific legislative act becomes more difficult.   

Example: 

- R 2005/1698 has repealed only one act (R 1999/1257) but has subsequently been 

amended by 8 acts, before finally being repealed by R 2013/1305 

- R 2009/0810 has repealed 6 acts, and has been subsequently amended by 3 acts. 

- R 2011/1169 has repealed 5 acts, repealed partially 5 acts and amended 1 act before 

being amended by R 2015/2283 

- R 2009/0072 has repealed 8 acts, amended 6 acts, has been amended by 3 acts before 

being partially repealed by R 2014/1144 

- R 2009/0013 has repealed 2 acts, before being repealed partially by 2 acts. 

 

Number 25  

Issue: Bulk evaluation 

Categories: Compatibility 

Major/Minor: Minor 

Bulk evaluation is used to describe evaluations where 10 or more legislative acts are 

scrutinized. These bulk evaluations can contain many (sometimes in excess of 50!) acts that 
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are evaluated. Trying to link this evaluation to a certain act, and abstract information related 

to a single act is very difficult. Bulk evaluations give a good oversight of a specific area (for 

example animal food, use of steel in industries) but usually do not generate information that 

is specific enough to lead back to a single act that could be helpful in revising the 

legislation.1013 Furthermore, as bulk evaluations take time, these evaluations are usually 

done quite some time after the act was adopted and usually also amended at least once or 

maybe twice. Thus, they are usually too late to provide reliable feedback.  

Nevertheless, this seems to be something of the past, as the only large evaluations are the 

Fitness Checks but when they contain many pieces of legislation they usually focus only on 

specific articles.1014 

Example: 

- Evaluation of the Community Animal Health Policy (CAHP) 1995-2004 and 

alternatives for the future (93): According to p. 34 there are several hundred 

regulations and directives involved. 

- Evaluation of the Internal Market Legislation for Industrial Products (155): 24 

directives. 

- Assessment of cumulative cost impact for the aluminium industry (157): 22 

directives and 17 regulations, many only slightly related to the aluminium industry.  

 

During the creation of the dataset and the linking of all the available impact assessments, 

legislation and evaluations a number of issues were encountered, usually related to missing 

information or documents. Although a number of these issues are only inconveniences rather 

than a real threat to the legislative cycle, they can nevertheless hamper the effectiveness of (the 

study) of said cycle. Some of these issues have been addressed by contacting either the 

Commission or EUR-LEX to either retrieve documents or suggest improvements in the 

information displayed on their websites. During the course of this research I’ve contacted 

especially EUR-LEX a number of times to give corrections to missing documents or 

unresponsive links.  

J.4 Issues when doing case studies (Chapter 5) 

In Chapter 5 a number of case studies were conducted, and during the research I also 

encountered a number of issues. Because some of those issues overlap with previously 

described issues, I will only include issues here that have not been mentioned before. Of the 25 

issues mentioned before, 11 of them have also been found in the case studies, leaving only a 

small amount of new issues.1015 

Number 26 

                                                 
1013 The Fitness checks are not mentioned here, because those checks try to better point out difficulties related to 

the several legislative acts that they check. 
1014 The aforementioned monitoring & reporting Fitness Checks for example. 
1015 Issues # 6, 8, 10, 11, 12, 13, 16, 17, 21, 24, 25 
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Issue: No clear methodology to measure outcomes 

Categories: Availability, Compatibility 

Major/Minor: Major 

Bulk evaluation is used to describe evaluations where 10 or more legislative acts are 

scrutinized. These bulk evaluations can contain many (sometimes in excess of 50!) acts that 

are evaluated. Trying to link this evaluation to a certain act, and abstract information related 

to a single act is very difficult. Bulk evaluations give a good oversight of a specific area (for 

example animal food, use of steel in industries) but usually do not generate information that 

is specific enough to lead back to a single act that could be helpful in revising the 

legislation.1016 Furthermore, as bulk evaluations take time, these evaluations are usually 

done quite some time after the act was adopted and usually also amended at least once or 

maybe twice. Thus, they are usually too late to provide reliable feedback. 

Example: In the VAT case there was no methodology establish how the Member States 

involved with observe and measure the reduction in black market activity due to the lower 

VAT on labour-intensive services. During the period that the experiment was running they 

figured out that it was quite difficult to assess the impact. 

 

Number 27 

Issue: Evaluation too soon 

Categories: Quality 

Major/Minor: Minor 

In the academic literature a period of 3-5 years is usually envisioned for being enough time 

for legislation to take effect and those effects to be measured correctly. Therefore, if an 

evaluation is already conducted after one year of legislation being in effect, it is probably 

too soon to really measure the impact of the legislation.  

 

Number 28 

Issue: Evaluation/Review clauses and dates not adhered to 

Categories: Availability 

Major/Minor: Minor 

                                                 
1016 The Fitness checks are not mentioned here, because those checks try to better point out difficulties related to 

the several legislative acts that they check. 
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In several cases, there were evaluation/review clauses in legislation that required the 

Commission to draft a review/an evaluation by said time. In several cases the Commission 

didn’t manage to publish the report by that time, sometimes waiting two years before 

publishing so it could coincide with a proposal to amend the legislation.  

 

As one can see, the case studies resulted in mostly the same issues identified as the literature 

and the dataset did. This is not really surprising. Some of the literature identified the issues 

because the authors also conducted case studies. Therefore they were likely to encounter the 

same issues, especially as I have tried to use the same methodology as them.  

J.5 Issues identified in the interviews (Chapter 6) 

During the interviews with Commission employees several issues were also identified. The 

most relatable issues that have already been discussed in this chapters are those related to a lack 

of data (#5) and timing issues (#6). There are also a number of other issues.  

Number 29 

Issue: Burdensome procedures 

Categories: Systematicality, Quality 

Major/Minor: Major 

Conducting all the various impact assessments, stakeholder consultations and evaluations 

costs a lot of time and money. Several interviewees identified that the procedures that have 

to be followed have become (a bit) rigid and hamper more than help the policy units. This 

could in turn be detrimental to a systematic conduct of various instruments.  

 

Number 30 

Issue: Consultation fatigue 

Categories: Quality 

Major/Minor: Major 

Several interviewees identified the issue of consultation fatigue, where stakeholders feel 

they are either asked too often to give a reply, or have too little time to make a substantive 

contribution to the consultation. As stakeholder consultation is a very important, and 

mandatory, instrument in the legislative cycle and for the impact assessments and 

evaluations as well, this is problematic for the quality of those instruments. Stakeholder 

input is an invaluable source of information for the Commission and if those stakeholders 

do not reply anymore the Commission will miss out on this.   
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Number 31 

Issue: Back-to-back procedure 

Categories: Systematicality, Quality 

Major/Minor: Minor 

The back-to-back procedure allows the Commission’s units to do an evaluation and impact 

assessment in quick succession, loosening the restrictions a little compared to doing the two 

procedures separately. Although the interviewees indicate that it can deliver a more timely 

production of the reports, thereby saving on both time and money, they also consider it as a 

qualitatively lesser form than doing the two separate. 

 

Number 32 

Issue: Learning opportunities 

Categories: Systematicality 

Major/Minor: Minor 

According to the interviewees, there are still possibilities to address the more second-order 

learning chances during the legislative cycle. According to most of them, although in their 

own Better Regulation units there is mostly a good learning experience and institutional 

memory, this is not the case in the rest of their DG. Furthermore there are also still chances 

to improve inter-DG cooperation in this area which would help eventually with improving 

the systematicality of the whole Better Regulation agenda.  

 

The total result of all the issues described in this chapter is visible in the table below: 

 Major issues Minor issues 

Availability issues 1, 2, 5, 6, 10, 18, 26 19, 28 

Compatibility issues 1, 12, 13, 26 3, 4, 11, 25 

Systematicality issues 2, 5, 6, 12, 15, 24 4, 9, 22, 29, 31, 32 

Quality issues 30 7, 8, 23, 27, 29, 31 

Research issues 21 14, 16, 17, 20 

Total issues 19 (13 unique) 22 (19 unique) 

  Table X: Total amount of issues divided over two dimensions. 
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As expected, the majority of availability issues are considered major by me. This is not 

surprising because availability is, of the three minimum requirements, really the most 

fundamental requirement. Without data/impact assessments/evaluations being available, it 

becomes difficult to link to begin with. This is also reflected in the interviews from the previous 

chapter as the biggest issue mentioned by the interviewees was the availability, especially of 

data to feed into either evaluations or impact assessments. This is probably also the reason why 

I classified only two of those issues as being minor.  

Something that surprised me a little is the amount of issues qualified as being systematicality 

issues. I considered it the most difficult category to really grasp the meaning of, but yet I see 

many issues as falling into that category. Furthermore, the division between major and minor is 

evenly spread. I do notice that there are at least three issues which are both availability and 

systematicality issues. In a sense this seems logical, as systematicality refers to the systematic 

and recurrent nature of legislative cycle. If an issue would hamper availability, it would almost 

surely hamper systematicality as well. 

Quality and research issues are present, but they are significantly less threatening compared to 

the three minimum requirements. Only the issue of consultation fatigue and inconsistencies 

between databases I ranked as being major. Quality is not something I have actively looked at 

during this research, but it is a flanking issue for the issues that I have been following.1017 

Research issues are something I have also not been actively looking for, but due to the focus on 

methodology of this dissertation it has been of some interest to me to see what issues I have 

encountered when doing research on this legislative cycle. This could be an interesting course 

for further research after this dissertation as to my knowledge the way in which legal research 

do research on the EU or European Law is still a little bit unchartered territory. 

 

                                                 
1017 Stijn van Voorst, my former colleague, has a whole chapter on the quality of ex-post legislative evaluations 

in his dissertation. See (van Voorst, 2018), chapter 5. 


